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1.} PARTITION OF REAL ESTATE.

CHAPTER 88.
PARTITION OF REATL ESTATE,

Partition may be made by writ at common-law.

Partition may be made by petition; what must be stated in it.

Petition may be filed in vacation, if all co-tenants are na.med and how served.

Petition may be plesented in ‘any counl:y, if ofl are not named, and notice
ordered.

TWhen persons not fully notified may appear; pleadinrrs how made.

Petitioner may reply by counter Dbrief statement showing insufficiency of de-
fence. .

Guardians for infants and msa.ne persons, und agents for persons out of the
state, to be appointed.

Division of time, for ocenpation of saw mills, may be made.

693

Cuap. 88.

Respondent claiming whole of specific part, may have a separate trial, and one ]

having no interest, pays cost.

Petitioner owning a less share than claimed, pays costs; proceedings. Owners
may join or sever. - .

- Petitioner dying or conveying, his heirs, devisees or grantees may be admitted

to proceed. ' -

Respondent dying, his lieirs or devisees may be cited to appear.

Commissioners to be appointed to set off shares torrether or separutely

Commissioners to be sworn and certificate of oath made on warrant.

Comm.lssmners to give notiee of time aud plaee for partmon, majority may
decide, but all mnst be present.

Commissioners to assign shares so as™to include exclnsive possessions, Value
of improvements to be considered.

Commissioners may assign to one a parcel greater than his share, on his pay-
ment of award to the others; report not-to be accepted until award is paid.

Court to determine share of expenses to be paid by each, and may issue exe-
cution therefor, :

When a share too large, or of too much value, is set off, a new d1v1510n may
Dbe had on application to court within three years.

How a new division shall be made.

Report of commissioners confirmed, recommitted, or set aside. YWhen con-
firmed, to be recorded.

Judgment conclusive of all rights, except as after provided.

When an unequal share is left for one out of the state, new partition may be

made in three years.

Person not a party, claiming in severalty, not affected by judgment.

Person claiming a share assigned or left not preeluded from suit for its pos-
session. ‘

Person owning, to whom mo share assigned or left; not precluded.

Person evicted of his share, to have 2 new partition.

Mortgages, attachments and liens, remain in force on a share set ont.

Lots reserved for pnblic uses, to be first set off,
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Crap. 88.  Src. 1. Persons seized or having a right of ently into real estate
Partiionby  in fee simple or for life, as tenants in common, joint tenmants, or

Tit a6 com- .. . e
mon law, co-partners, may be compelled to divide the same by writ of partition
R.S.c.88,§1.

at common law. (@)
Poiition by Sge. 2. Persons so entitled, and those in possessxon or having'a

J¥hat must be right of entry for a term of years, as tenants in common, may pre-
(£ . . e .
RS, cu%ss1 §2. sent a petition addressed to the supreme judicial court held in the

f}}lfe ﬁg, 329, county where such estate is, clearly describing it, and stating whether
18- 858 itis a fee simple, for life, or for years, and the proportion claimed by
9 e 162 them, the other tenants in common, and their places of residence, if
known, and whether any or all of them are unknown.

g&llnﬁ,fgf Sec. 8. The petition may be filed in the clerk’s office in vacation,
petition may  if all the co-tenants are named in it. A copy thereof, attested by
eal ofice the clerk, left with each or at his last and usual place of abode,
andhow eV twenty days before the session of the court to which it is addressed,
R.S.c. 88,43. shall be sufficient service.

Whennotali!  SEC. 4. When the co-fenants are not all named in the petition, it
gg%reélsegtglay may be presented to the court in that, or in any other county, return-

5;3‘:3;33‘;‘;? able in the county where the estate is, and such notice shall be given

%erg‘lc 85,4 4. to the other co-tenants, as the court orders; and in case of non-com-
5Me. 458, pliance therewith, or other imperfection of notice, the court may

order further notice to be given.

When persons  Sgc. 5. A person interested and not named in the pehtlon, or out
not notified
may appear.  of the state and not so notified as to enable him to appear earlier,

Tnde eSOV may, in the discretion 8f the court be permitted to appear and defend -
%GOS; o fgsdﬁ ” at any time before final judgment, on such terms as may be imposed.
8. And any person, defendant in an action at law, or respondent in a
s Me18.  petition for partition, may jointly with others, or separately, by brief

statement, without a plea of the general issue, allege any matter
tending to show that partition ought not to be made as prayed for.

Petitionermay ~ SEC. 6. The plaintiff or petitioner may reply by counter brief
%ﬁéf‘;‘:ﬂf .statement, alleging that the defendant or respondent has no interest in

ment, showing S : .
insufficiency - the premises, or other matter to show the insufficiency of the defence.

ff (slef;eugg 6. Swe. T. W]_leg an ini'ant or insanf; person, living in the state, has ‘
223e. 821. -~ no guardian, and appears to be interested, the court shall appoint a
Swardimnfor  guardian ad litem for him, and an agent for persons interested who
;‘é’ég’t %“;‘rdthos , had been out of the state one year before the petition was presented,
gtl;tt gftghgé ~ and do not reburn before judgment for the partition is to be made.
appointed. Src. 8. Tenants in common of 2 saw mill, may have a division of

R. S. . . - . ‘e
qugusgf§ " the time, during which each may occupy according to his interest, as

time fi -
pation of say Ppartition is made of an estate; and the court may make all necessary

mills may be  decrees in relation thereto.

R.S.c.88,§8, ~
"“(I(SII) 1?41[9,. 142, 320, 398; 16 Me. 3388; 17 Me. 423; 21 Me 47; 81 MMe, 4863 85 Me 107;
52 e, 24,
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Sec. 9. When it appears from the pleadings that one or more CHAP. 88.

respondents claim to be seized of the whole of a spegific parcel of the Respondent
mming

premises of whick partition is prayed, there may first be a separate whole ot

trial of that question only, at the discretion of the presiding judge. i’,‘fﬁflﬂifg rstep_

When it appears on trial that any respondent has no interest in the 2:ate trial,

estate, he shall no further be heard, and the petitioner shall recover ing no inter-

est pays cost.

of him the costs of the trial. . R.S.c. 88,9.
Sec. 10. When a petitioner is found to own a less share than is wnen peri-
claimed in his petition, he shall have partition of such share, but the J120% owas

less share than
respondent shall recover costs. When found entitled to have parti- ;T‘Hsnggétlslf
tion of the share claimed, he shall recover costs of the respondent. and when he
In such cases, or on default a _]udgment that partition be made shall Recovers tosts
be entered. ?ﬁé%iﬁfhof

Sec. 11. The owners may join or sever in their petitions. When 5 Jr 18-

they join, and one dies or conveys his share, or when a several peti- Owners may
]OID Or sever.

tioner dies or conveys his share, the petition by leave of court, may When peti-
tioner dies or

be amended by erasing his name and inserting the names of his heirs, conveys, neirs,

devisees, or grantees, a_nd they may proceed with the process for their g‘;;;‘ggss‘gqy

respective shares: Iﬁrcgaegdss 1.
Sec. 12. The petition is ot abated by the death of a party Deatl of a re--
spondent,

respondent. -His heirs or devisees, or if the estate is for a term of peirs orde-
years, his executor or administrator may be cited to appear, and upon TiosSmay be
service on them, they shall become parties to the proceedings; and E-5.c. 88,812
the court may order such _]udgment and Wlth such costs, as the law

- Commission-

and facts require.”’ ors 10 b
Spe. 18, After judgment that partition be made, the court shall pointed and
how to set off
appoint three or five disinterested persons as commissioners, to make shares.

partition and set off to each his share, which shall be expressed in the E-', 1S\I§ §§5§ 1.

warrant. Their shares may be set off together, or in one tract, or ,i,?:fgsffogm
the share of each may be assigned to him, at his election.  certificate of
oath on war-

Swc. 14.  Before proceeding to discharge their duty, the commis- Tant.. 68,914

sioners shall be sworn to the faithful and impartial performance of it; Notice of time

and the justice of the peace, before whom they are sworn, shall make ;*;fnlg}gg‘j o

his certificate thereof on the back of their warrant. present, but
majority may

Skc. 15. They shall give reasonable notice, of the time and place FRE o §15.
for making partition, to all concerned who are kmown and within the 20 Me. 291.-

. 32 De. 136.
state. ‘They must all be present at the performance of their duties, 38 Me. 387,
but the report of a majority is valid. ‘ {he share of a

SEc. 16. - 'When one of the tenants in common, by mutual consent, S:S:?;,ﬁ%lﬁ??

liis exclisive
has had the exclusive possession of a part of the estate, and made [5occion: -

improvements thereon, his share shall be assigned from or including ﬁ;‘sdu‘ggg‘gf
such part; and the value of the improvements made by a tenant in ments to be
. . . considered.
common shall be considered, and the assignment of shares be made in R.S.ec.ss,§16.
. . 38 Me. 537.
conformﬂ:y therewith. 50 Ae, 253,
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Crar. 88. Sﬁc. 17. When any parcel of the estate to be divided is of

Parcel of greater value than either party’s share, and cannot be divided with-
fion o share.  out great inconvenience, it may be assigned to one party by his pay-
may beasSIED- ing the sum of money awarded to the parties, who have less than
Days to others; their share; but the report shall not be accepted, until the sums so

RS.c88 1417 awarded are paid or secured to the satisfaction of the parties entitled

30 Me, °17 thereto.

Court deter- Skc. 18. An account of the charges, attending the partition,
es ex- .ye ) .

Bjél;ses tove shall, on request of a petitioner, be presented to the court, which shall

B;%l}’goi“;?,;y determine, after giving notice to all concerned, the proportion to be

e Jesued paid by each; and execution therefor may be issued against any one

R.5.c.88,918. neglecting to pay.

Whena larger  -SEC. 19. If a share larger than his real interest, or more than
it . . . .
iri‘;%e‘l’rv‘;’%,?: f equal in value to his proportion, is set off to a part owner, an aggrieved
E’;"; 3}?;%;?; part owner, who at the time of partition was out of the state, and not
party out the potified in season to preventit, his heirs, or assigns, may, within three
state may have

newdivisionin years thereafter, apply to the court that made the partmon, and it
three years,
R.S.¢.88,§19. shall cause a new partition to be made.

How the new SEc. 20 In such new partition, so much and no more shall be
partition shall
be made, taken from a share, as it is considered more than its proportion of the

B.8.c.85, 420, whole, estimated as in the state when divided ; and if any improvements
have been made on the part taken off, reasonable satisfaction therefor,
to be estimated by the commissioners, shall be made to him, who made
them, by him to whose share they are added ; and the court may issue
execution therefor, andfor costs of the new partition.

Report; may  Sgc. 21. Commissioners in all cases shall make and sign a writ- -
be confirmed, . . . .
recommitted, ten return' of their proceedings, and make return thereof with their

%{{Zﬂ“gﬂe " yarrant to the court from which it issued. ~Their report may be con-

frmed, tobe  grmed, recommitted, or set aside and new proceedings be had as before.

R.8.c.88,421. When confirmed, judgment shall be entered accordingly, and recorded

gg %ﬁ ‘é{'é byt tsle. clerk, and by the register of deeds of the district where the
estate is.

Judgmentcon-  SEC. 22, Buch judgment shall be conclusive on all rights of prop-
clusive of all . R . . . . .
E'ights, escept erty and possession of all parties and privies to the judgment, including
G,

R.S.c.88, 22. all persons, who might have appeared and answered, except as herein-

Bl 29,138, pfter provided.

When an u- Sec. 23. When a person, to whom a share was left, was out of
equal share is . . . e
Teft for one out the state when notice was served on him, and did not return in season

of state, a new

partition may 10 become a party to the proceedings, he may, within three years after
be made ;}gﬁs final judgment, apply to the same court for a new partition; and if it
R.S.c.88,§23, appears to the court that the share left for him was less than he was
entitled to, or that it was not equal in value to his proportion of the
Ppremises, it may order a new partition as provided in section twenty.
Person not a SEc. 24. When a person, not a party to the proceedings, claims to
party claiming

in severalty ~ hold the premises described, or any part thereof in severalty, he shalj
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not be precluded by the judgment for partition; but may bring his CHap. 88.

action therefor, as if no such judgment had been rendered. not &gecnﬁlegl N
Sgc. 25. When a person, not 2 party fo the proceedings, claims B 18\1 c, §30§ 24,
e.

a share assigned to or left for a part owner, he shall be concluded so Apemn

far as it respects the assignment of the shares; but shall not be pre- claiming &
share assw-ued

vented from maintaining an action, within the time in which it might orlcft, notpre-

have been brought if no judgment for partition had been rendered, Em“?efgrfi&m

for the share cl:mmed against the tenant in possession, as if the demand- B% s 5% 5.
ant had claimed the piece demanded,- instead of an undivided part of
the whole.

Sec. 26. When a person, not a party to the proceedings, claims A part owner
to have been a part owner of the estate, to whom no share was assigned haro was as-
or left, he shall be concluded so far as'it respects the partition, but sign g;lez{&gﬁil
not from maintaining an action, against each person holding a share, aﬁ;ﬂ‘ng‘fg’am
for his proportion of each share as owned before partition was made. Iﬁ})’:{fﬁ;‘;}ﬂg

Skc. 27. When a person, to whom a share has been assigned or R.S.c.88,§26.

lefi, has been evicted by an elder and better title than that of the oyt s eet
parties to the judgment, he shall be entitled to a new partition of the o late & new

partition.

residue, as if no partition had been made. i- S.c.88,§ 2T,
ortgage

Sze. 28. A person having a mortgage, attachment or other lien atfachmaert or

on the share in common of a part owner, shall be - concluded by the lien on a share

holds the share
judgment, so far asit respects the partition, but his mortgage or lien (it

ghall remain in force on the part assigned or left to such part owner. B.S.c.88,§28,
R " B Seec, 5, § 22
Stc. 29. When portions or lots are reserved for public uses in a Lots reserved
tract of land to be divided, they shall first be set out, of an average ©o7D7pae nees
quality and situation, and a return made thereof to the land office, o . 83,529
with a description of its quality and location ; and the commissioners’ 17 Me. 423,
return of partition, accepted and recorded as befors provided, shall he

a valid location of such reserved lands.
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