
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



\ 

THE ." 

REVISED STATUTES 
OF THE · . , 

STATE OF MAINE, 
PA,.SSED JANUARY 25. 1871; 

TO WHICH ARE PREFIXED 

THE CONSTITUTIONS 

OF THE 

UNITED STATES ilTD OF. THE STATE OF MAINE: 

WITH AN APPENDIX. 

BY AUTHORITY OF THELEGISL.!.TURE .. 

PORTLAND: 

PUBLISHED BY BAILEY & NOYES. 

------------------~----~----------------~! 



TITLE IX.] PARTITION OF REAL ESTATE. 

CHAPTER 88. 

P.,illTITION OF REAL ESTATE. 

SEC. 1. Partition may be made by Wlit at co=on law. 
2. Partition may be made by petition; what must be stated in it. 
3. Petition may be filed in vacation, if all co-tenants are named, and how served. 

4. Petition may be presented many county; if n.1l are not named, and notice 

ordered. 
5. When persons not fully notified may appear; pleadings how made. 

6. Petitioner may reply by counter brief statement showing insufficiency of de· 

fence. 
7. Guardians for infants and insane persons, and agents for persons out of the 

state, to be appointed. 
8. Division of time, for occnpation of saw mills, may be made. 
9. Respondent claiming whole of specific part, may have a separate trial, and one 

having no interest, pays cost. 
10. Petitioner owning a less share than claimed, pays costs; proceedings. Owners 

rimy join or sever. 
11. Petitioner dying or conveying, his heirs, dmisees or grantees may be admitted 

to proceed. 
12. Respondent dying, his heirs or devisees may be cited to appear. 

13. Commissioners to be appointed to set off shares together or separately. 

14. Commissioners to be sworn and certificate of oath made on walTant. 
15. Commissioners to give notice of time and place for partition; majority may 

decide, but n.1l mnst be present. 
16. Commissioners to assign shares so as"'to inclnde exclnsive possessions. Valne 

of improvements to be considered. 
17. Commissioners may assign to one a parcel greater than his share, on his pay­

mcnt of award to the others; report not to be accepted until a-warrl is paid. 

lS. Court to determine share of expenses to be paid by each, and may issue exe­

cution therefor. 
19. When a share too large, or of too much value,. is set off. a new division may 

be had on application to court within three years. 

20. How a new division shn.1l be made. 

21. Report' of commissioners confirmed, recommitted, or set aside. When con­

firmed,' to be recorded . 

. 22. Judgment conclusive of n.1l rights, except as after provided. 

23. When an uneqnal share is left for one out of the state, new partition may be 

mude in three years. 

240. Person not a party, claiming in severalty, not affected by judgment. 

25. Person claiming a share assigned or left, not precluded from snit for its pos-
session. 

26. Person owning, to whom tio share assigned or left, not precluded. 

2i. Person evicted of his Share, to have a new partition. 

28. Mortgages, attachments and liens, remain in force on !l share set onto 

29. Lots reserved for pnblic nses, to be first set off. 

CHAP. 88. 
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694 PARTITION OF REAL ESTATE. [TITLE IX. 

CHAP. 88. SEC. 1. Persons seized or having a right of entry into real estate 
Partition by in fee simple Or for life, as tenants in common, joint tenants, or 
writ at com-
mon law. co-partners, may be compelled to divide the same by writ of partition 
R. S. c. 88, § 1. at I ( ) common aw. a 
Pati:ttijtion by SEC. 2. Persons so entitled, and those in possession or having' a 
pe on. " 
Wbat J?n.st be right of entry for a term of years, as tenants in common, may pre-
stated III It. • • ddr d h . "eli 'al h 11' h R. S. c, SS, § 2. sent a petition a esse to t e supreme JU CI· court e e m t e 
i2~~.t~~;320. county where such estate is, clearly describing it, and stating whether 
i~ ~~: :~~: it is a fee simple, for life, or for years, and the proportion claimed by 
~~ ~~e. 1416~. them, the other tenants in common, and their places of residence, if 
ilJ ..Llle. iJ. 

known, and whether any Or all of them are unknown. 
If all co-ten- SEC. 3. The petition may be filed in the clerk's office in vacation, 
ants named, 
petition may if all the co-tenants are named in it. A copy thereof, attestep. by 
be filed in 
clerk's office the clerk, left with each or at his last and usual place of abode, 
~~~ how serv- twenty days before the session of the court to which it is addressed, 
R. s. c. S8; § 3. shall be sufficient service. 
When n~t all' SEC. 4. When the co-tenants are not all named in the petition, it 
named, It may b d th t' h t' h ty tu be presented may e presente to e cour m t a , or m any ot er coun ,re I'll-

:.g~~~~~V-' able in the county where the estate is, and such notice shall be given 
~e:~~~. 88, § 4. to the other co-tenants, as the court orders; and in case of non-com-
5 Ne. 458., pliance therewith, or other imperfection of notice, the court may 

order further notice to be given. 
When Pfierdsons SEC. 5. A person interested and not named in the petition, or out 
not noti e 
may appear. of the state, and not so notified as to enable him to appear earlier, 
Pleadings how • h d' '.J! h b - d" 1 d £ d made. may , m t e Iscretion O.L t e court e pel'IDltte to appear ane e en "" 
~6~; ~. ~:6.§ 5. at any time before final judgment, on such terms as may be imposed. 
~* ~~: !~6. And any person, defendant in an action at law, or respondent in a 
!~ ~~: ~t petition for partition, may jointly with others, or separately, by brief 

statement, without a plea of the general issue, allege any matter 
tending to show that partition ought not to be made as prayed for. 

Petitioncl'may SEC. 6. The plaintiff or petitioner may reply by counter b1'1ef 
file counter 
briefstate- statement, alleging that the defendant or respondent has no interest in 
~~~&~~~;'ng tho premises, or other matter to show the insufficiency of the defence. 
of defence. SEC. 7. When an infant or insane person, living in the state, has 
R. s. c. 88, § 6. " " "" " 
22 Ne .. 321. no guareli"an, and appears to be interested, the court shall appoint a 
Guardian for eli"" d lit £ him d t"£ . d " h infant or in- guar an a em or ,an an agen or persons mtereste w 0 

~~~;tf~dthose had been out of the state one year before the petition was presented, 
°tlltt Of tbbe and do not return before judgment for the partition is to be made. 
sae,to e 
appointed. SEC. 8. Tenants in common of a saw mill, may have a elivillion of 
R. S. e. 88 § 7. th· d' hi h h' din' . 
:qitisiou of e time, urrng w c eac may occupy accor g to his mterest, as 
time for oeCll- ••• d f t d th' k " p~tion of SlLW partItion IS ma e 0 an es ate; an e court may ma -e all necessary 
mills may be decrees in relation thereto. made. 
R. S. c. 88, § 8. 

(a) 12 Ne. 142, 320, 398; 16 Ne. 388; 17 Me. 423; 21 Ne. 47; 31 Me. 486; 85 Ne. 107; 
52 Ne.24. 
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SEC. 9. When it appears from the pleadings that one or more CHAP. 88. 
respondents claim to be seized of the whole of a spec;ific parcel of the Re~po.ndent 
premises of which partition is prayed, there may first be a sep~rate ~~~~~ a 

'al f th t ti nl t h d' ti' f th 'din' d specIfic part, tri 0 a ques on 0 y, ate Iscre on 0 e presi g JU ge. may have sep-

When it appears on trial that any respondent has no interest in the ~~~~~~~~~v­
estate, he shall no further be heard, and the petitioner shall recover ing

t 
no inter-

es pays cost. 
of him the costs of the trial. 'R. S. c. S8, § 9. 

. . . fi d I h h . lS61, c. 51. 
SEC. 10. When a petItioner IS oun to own a ess s are t an IS When peti-

claimed in his petition, he shall have partition of such share, but the ~~~~~~;~~Ian 
respondent shall recover costs. When found entitled to have parti- claimed, he 

pnys costs; 
tion of the share claimed, he shall recover costs of the respondent. llnd when he 

d ul . d h .. b d hall prevails he In such cases, vI' on efa t, a JU gment t at partitIOn e ma e s . recovers costs. 

b t d
R. S. e. 88, § 10. 

e en ere . . 5 Me. 548. 

SEC. "11. The owners may join or sever in their petitions. When!~ ~~: ~~~. 
they join, and one dies or conveys his share, 01' when a several peti- 9~vners mny 
. di his h th .. b I f lom or seyer. tioner es 01' conveys s are, e petItIOn y eave 0 court, may '\Yhen p~ti-

b d d b . his d . rtin' th f hi h' tioner dies or e amen e y erallrng name an rnse g e names 0 s ell'S, conveys, heirs, 

devisees, or grantees, and they may proceed with the process for their ~~~t~e:s ~ay 
respective shares. " proeeed. 

R. ~. c. SS, § 11. 
SEC. 12. The petition is not abated by the death of a party Death of a re-

respondent. "Hill heirs or devisees, 01' if the estate is for a term of lR~d~~~e_ 
years, his executor or administrator may be cited to appear, and upon :t;:ii.si~ay be 

service on them, they shall become parties to the proceedings; and R. s. c. SS, § 12. 

the court may order such judgment, and with such costs, as the law 
and facts require." Commission-

ers to be np-
SEC. 13. .After judgment that partition be made, the court shall pointed and 

. hr :fi dis' d . . how to set off appornt t ee or ve rntereste persons as cOIDIDlssIOners, to make shares. 

partition and set off to each his share, which shall be expressed in the ~5 t~: ~~5~ 13. 

warrant. Their shares may be set off together, 01' in one tract, or T50 MI e.253. 
• • " 0 Je sworn; 

the share of each may be aSSIgned to him, at his election. certitieate of 
oath on war-

SEC. 14. Before proceeding to discharge their duty, the commis- rant. § 
'hllb h 'hf~_l d' , R.S.c.8S,14. SlOners s a e sworn to t e faIt ill an lIDpartial performance of it; Notice of time 

and the justice of the peace, before whom they are sworn,' shall make ~~~JJ~~~ ~~ 
his certificate thereof on the back of their warrant. pre~e~t, but a 

maJontymay 

SEC. 15. They shall give reasonable notice, of the time and place ~.ps.r~: 8S, § 15. 

for making partition, to all concerned who are known and within the 20 Mre. 291.' " 
.' . 321\ e. 136. 
state. They must all be present at the performance of their duties, 3S Me. 537. 

b t th rt f "ty , alid The share of a U e repo 0 a maJol'l IS v" . tenllnt to be 

S 16 Wh f th t t · b tual t assigned from EC. • . en one 0 e enan s ill common, y mu . consen , or to include 

has had the exclusive possession of a part of the estate, and made ~~ss:~~I~~i;e 
improvements thereon his share shall be assi!!lled from or includin (T ll~d. vnlue of 

" , 0 /:) his llllproye-
such part; and the value of the improvements made by a tenant in men!s to be . 

hall b 'd d d h' f h b d' conSIdered. common s e conSl ere ,an t e aSSIgnment 0 s ares e ma e ill R. S. c. 8S, § 16. 

m 'ty th 'th 38 Me. 537. CO orml erem. 50 Me. 253. 
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CHAP. 88. SEC. 17. When any parcel of the estate to be divided is of 
Parcel of greater value thap. either party's share, and cannot be divided with-
greater yalne .• • • 
than a share out great mconvernence, It may be assigned toone party by his pay-
:'Yo bo~~S~~- ing the sum of money awarded to the parties, who have less than 
~v~~~o others; their share; but the report shall not be accepted, until the sums so 
R:S.c.SS~§17. awarded are l)aid or secured to the satisfaction of the parties entitled 
ln :nre. 360. 
aD Me, 217. thereto. 
C<!nrt deter- SEC. 18. An account of the charges, attending the partition, 
;;'~se:s ~~-be shall, on request of a petitioner, be presented to the court, which shall 
pnid by each' d . f . . ti tall' d h ~ t b execntion m~y etermme, a tel' glVlllg no ce 0 . concerne, t e propohlon 0 e 
~~e~e~~~? paid by each; and execution therefor may be issued against anyone 
R. S. c. S8, § lS. neglecting to pay. 
When a larger SEC. 19. If a share larger than his real ipterest, or more than 
share'or one of 1 . al t his t' '. t ff t . d greater yalne equa m v ,ue 0 prop or lOn, IS se 0 to a par owner, an aggneve 
~ban his share part owner who at the time of partition was out of the state and not 
IS set off to one, ' , 
party onththe notified in season to prevent it, his heirs, or assigns, may, withln .three 
state may aye . 
newdiYisionin years thereafter, apply to the court that made the partition, and it 
three years. h ll' . . b d 
R. S. c. SS, § 19. S a cause a new partitIOn to e rna e. 
lio,,: !he new SEC. 20 In such new partition, so much and no more shall be 
partition shall ak fr h " 'd 1 h' . f h be made. t en 'om a s are, as It 18 conSl erecmore t an Its proportion 0 . t e 
R. S. c, SS, § 20, whole, estimated as in the state when divided; and if any improvements 

have been made on the part taken off, reasonable satisfaction therefor, 
to be estimated by the commissioners, shall be made to him, who made 
them, by him to whose share they al'e added; and the court may issue 
execution therefor, and-for costs of the new partition. 

Report; may SEC. 21. Commissioners in all cases' shall make and sign a writ-
be confirmed, 
lecommitted, ten return' of their proceeclings, and make return thereof with their 
or set aside. 
When con- warrant to the court from w~ch it issued. Their report may be con-
~~~~g~J~ be firmed, recommitted, or set aside and new proceeclinga be had as before. 
fo t;,· ~~i~ 21. When confirmed, judgment shall be entered accorclingly, and recorded 
30 :nre. 217. by the clerk, and by the register of deeds of the district where the 
39 Me. 216. 

estate is. 
Jnd:pnentcon- SEC. 22. Such judgment shall be conclusive on all rights of prop-
elnSIye of all d . fall' d' . th· d . 1 clin lights, exeept erty an posseSSIOn 0 . parties an pTIVleS to e JU gment, me u g 
~~s. c. SS, § 22. all persons, who might have appeared and answered, except as herein-
~~9~e, 29, 12S, after provided. . 

When an u~- SEC. 23. When a person, to whom a share was left, was out of 
eqnal share IS th t t h ti d him d did .. left for one ont e s a e w en no ce was serve on ,an. not return m season 
of state a new t b ty t th clin h ·tl.!- t"" aft partitio~ may 0 ecome a par 0 e procee gs, e may, Wllllll lll'ee years er 
~~ ~:~ee ;;~;. £TIal judgment, apply to the same court for a new partition; and if it 
R, S. c. S8, § 23, appears to the court that the share left for him was less than he was 

entitled to, or that it was not equal in value to his proportion of the 
premises, it may order a new partition as provided in section twenty. 

Person U?t ?- SEC. 24. When a person, not a party to the proceeclings, claims to 
f:~~.~~~o/g hold the premises described, or any part thereof in severalty, he shall 
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not be precluded by the judgment for partition; but may bring his CHAP. 88. 
action therefor, as if no such judgment had been rendered. not .!lffected 

25 Wh 
.., by Judgment. 

SEC. • . en a person, not a party to the proceedings, clalIDS R, S. c, SS, § 24, 

a share assigned to or left for a part owner, he shall be concluded so ~ ~:~01:0. 
far as it respects the assignment of the shares; but shall not be pre- clalining!1 

d 
. .. h . . . h . share assIgned 

vente from maintaining an action, WIthin t e time m whic It might or left, not pre-

have been brought if no judgment for partition had been rendered, ~~~f~r}~m 
for the share claimed, against the tenant in possession, as if the demand- k~S~~~~os~§ 25. 

ant had claimed the piece demanded,. instead of an undivided part of 
the whole. 

SEC. 26. When a person, not a party to the proceedings, claims A part owner 
• to whom no 

to have been a part owner of the estate, to whom no share was assIgned share was as-

or left, he shall be concluded so far as it respects the partition, but ~~~e~f~l~a 
t fr . t . . ti' . t h h 'din h from suit no om mam ammg an ac on, agams eac person 01 gas are, against each 

for his proportion of each share as owned before partition was made. ~harhi~holder 
. "or s part, 

SEC. 27. When a person, to whom.a share has been assigned or R, S. c, SS, § 26. 

left, has been evicted by an elder and better title than that of the ~\loe;~i~ ;~~~ 
Parties to the J'udoment he shall be entitled to a new partition of the to h~:e!1 new 

C , partition. 
residue as if no partition had been made. R.S.c.8S,§27, 

S '9.8 A h' . t tt hm' t th li A mortgage, EC.... • person avmg a mol' gage, a ac en , or 0 er en attachment or 

on the share in common of a part owner, shall be . concluded by the ~~o~~os:are 
J. ud[!illent so far as it respects the partition but his. mortrrarre or lien holds the share 

<:> , ,<:> <:> set out. 
shall remain in force on the l)al't assigned or left to such part owner. R. S. c'.ss, ~~8, 

Wh 
. See c, ~, § ~~. 

SEC. 29. . en portions or lots are reserved for public uses in a Lots reserved 

tract of land to be divided, they shaR first be set out, of an average f~\~~~~ ~~es 
quality and situation, and a return made thereof to the land office, ~~·S.C.8S §29. 

with a description of its quality and location; and the commissioliers' 17 Me. 423. 
return of partition, accepted and recorded as before provided, shall be 
a valid location of such reserved lands. 
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