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TITLE IX.] PROCEEDINGS IN COURT. o . 635

‘ Cmap. 82.

'CHAPTER 82.
'PROCEEDINGS IN CIVIL ACTIONS IN COURT.

Aetions to be entered first day. Further servieé ]IIEI.S' be ordered.

When default may be recorded; when talen off. -

Defendant out of state, proceedings. o

Exccution stayed one year, unless bond is gn-en, renew

Bond left with clerk; may petition for a review, 1f rewew of right not pros-
ecuted. ’

May allow appeals and complamts to be entered after first term.

On petition within one year; attachment or "bail not revived.

On appeals, original papers to be sent up, except writ and pleadings.

9. Proceedings not abated, arrested, or reversed for want of form.

‘Writ or proeess lost, leave granted tofile a new one.

Defendants may be strock out or new ones inserted, on pﬁymeut of costs.

Distinction between trespass and trespass on the ease, abolished.

Treasurers may sue in their own names on - contracts given to them or their
predecessors. ' '

Penalties recoverable by action of debt.

Assignee of o grantee may sue on real covenants of ﬁlat crruutor

Several breaches may be assigned in actions of coven:mt and general perform-
ance pleaded.

In actions of covemmt if eueumbrance isa right of dower it may be nssxﬂ'ned
and be the measure of damages.

General issue may be pleaded with brief statement and must be _]omed

Demurrers, when filed, to be _]ome& and not withdrawn ; amendents after
decision on them. Amendments allowed before exceptions filed.” If de-
murrer is overruled, defendant may plead anew, on payment of cbsts, un- |
less judged frivolous, when judgment shall be entered on the demurrer.

In involuntary trespasses or lands tender may be made, or money brought

into court,

Offer; to be defanlted and its effeet.

Tender may be made before entry of aetion. Towns may tender. or offer de-
fault in actions for injuries by defeetive ways. !

Property of a deceased debtor on joint contract, liable same as if several.

Libel acnons for, truth a JnStLﬁCﬂ.thIl ez.cept for corrupt and malicious mo—
tives.’

Counts, misjoinder, and wrong j oinder not cause for reversal.

Motions in arrest of judgment not allowed in eivil actions.

Damages to be assessed by a j ury on certain bonds and contraets.

Interest on judgments allowed.

J udge not disqualified by residénce in a town interested when there is a waiver,

Death of a party, administrator may appear or be summoned, heirs also in
equity.

Husband may appear in action brought by an unmarried woman.

‘When parties insane, gnardians may be appointed ad litem.’

Motions to set aside verdicts, proceedings on them. Costs,

Villful trespasses, proceedings respecting them.

Damages on protest of bills,
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PROCEEDINGS IN COURT. [TITLE IX«

Ten hours of actual Iabor a legal day’s work ; exceptions.

Action by a public officer not abated by his ceasing to be i m office.

Action not maintainable on demzmds dlschm'ged by payment of part.

WHEN SUBSEQUENT umcame 'CREDITORS MAY DEFEND SUITS.

Subsequent uttachi'ng (;rerjitors niay petition Com—t to defend saits.

If leave is granted, he gives bond and is admitted to defend.

Judgment to be entered when defence fails.

How entered when defence prevails,

When judgment in sueh prior sait is 1endered at first term , creditor may have
review. Proceedmcrs

Prior attachment made to defmud creditors is void.

SUITS BY AND AGAINST BAL‘.IIRUPTS

A bankrupt may sue in his own namé, unless snit is- abuted

An action.in which an attachmert is made four months before banlm]ptcy of
defendant, to be disposed of in ordinary way. )

Other aections ngainst voluntary or involuntary bankrupts, to be continued
till bankrupt proceedings closed, nnless their names are struck oat, which
may be.done without cost.

SET-OFF.

Set-off; defenidant files first day of term; clelk cnters dute and nonce on
doceket.

Set-off, kind of ‘demands.

Set-off must be between all of plumhﬂ'a and all of defendzmts

Set-off of demand assigned, when made.

Set-off of demand subsequently aequired, not to be made.

Sct-off of demand in suits in name of one for beneﬁt of another.

- Set-off of sums equitably due only.
- Set-off of demands due from one deceased

Set-off in actions brought in & representative capﬁcity
‘What demands may be set-off in nctions brought by creditors or ad.munsna-
tors of insolvent éstates; and proceedings therein.

Set-off; pleadings and issue how made.

Set-off aetions not discontinued; statute of limitations.
Set-off no balance against a plaintiff suing on a demand assigned.
Set-off proceedings before inferior tribunals.

AUDITORS.

. Auditors appointed in certain cases, parties notified, witnesses attend.

Auditors all hear, majority report, may be dlscharved report recommitted.

Auditors report evidenee, may be chsproved ‘

Auditors, neglect to appear before them in actions of account, effect.
JURIES. ]

Juries, how impanneled and sworn, or drawn by lot.

Juries, supernumeraries, transfers, excuses.

Juries, form of their oath,’ )

Juries, their foreman how chosen.

Juries, talesmen for, when and how returned.

Juries, new may be summoned during term time. .

Juries, challeuges how tried, and when jurors are to be éxjcluded.:
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Each party may challenge, peremptc;rily, one juror; court may regulate this” Cmap. 82. '
right by general rules. . ' ’ i —
Juries may find special or geneml verd.lcts in cases of law.
Juries, when they do not agree, ploceedmgs.
Jurors not disqualified by residence when their town or county is a party.
Jurors, objections known and not stated before trial, waived.
Juries, their verdicts not affeeted by irregularities, not injurious or objected
to before verdict. ’
Juries, verdict set aside for improper practices with them.
TWIINESSES AND EVIDENCE.

Witnesses may be summoned by clerks and justices of the peace.

TWitnesses, religious belief affects credibility only.

Witnesses, parties to suits and others interested may be. Hushand and wife
muy'be by consent of the other,

Witnesses, except where cause of action implies an offence. *

Witnesses, attestations not affected.

TWitnesses, testimony of a party out of the state, how taken.

Witnesses, testimony of a pnrty.muy be contradicted.

VWitnesses, pronsmns not applicable to suits in representative chamcler ex-
cept in cases named.

Nor where party is insane.

VWitnesses, same rules respecting them in all tribunals,

Witnesses, duly summoned and neglecting to appear; attachment.

Witnesses, refusing to answer, may be fined.

Witnesses, oaths how administered to them.

Vitnesses, serupulous of oath, affirm,

Witnesses, conviction of crime affeets credibility only.

Witnesses, fees for travel and attenflance first paid or tendered.

Records of other courts evidence. )

Printed copy of statutes evidence.

Foreign and unwritten law, how proved.

When office copies of deeds admissible..

Copies of consular and of custom house documents and records. Evidence.

Adjutant generaP's certificate to be evidence. =

Testimony of deceased subscribing witness or magistrate may be used in

" subsequent suit. )

Deed or other writings, not void for being dated on the Lord’s day unless
made on that day. :

‘ CosTS.

Party prevailing recovers costs.

Costs when plaintiff appeals from judgment in his favor.

Costs 1n actions of replevin regulated. i

Costs in actions that should have been brought before a justice, Full costs
on report of referee. :

Costs when damages reduced by set-off.

Costs of evidence not doubled or trebled.

Costs, diseréﬁonm'y on petitions for review and the like.

Costs for first snit paid before second st for same is tried.

Costs, a person liable for, who snes in the name of the state.

Costs, state liable for in a civil suit.
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CHar. 82 . Spc.1id. Costs, not taxable for travel of attorney for the state.

Actions en-
tered first day,
&e. Furtber
service may be
ordered.

" R.S.c. 82,§1.
56 Dle. 426.

When defanlt
may be record-
ed; when
talcn off,
R.S.c 82,42

115. Assignee to indorse writ in name of assigmior, or defendant may sue him for
casts on stay of proceedings. ’
116. If assigmee is not known deferndant inay recover costsim an action on the
casc and off-sct the _]udfrment
117. Costs in one action only when several are brought thut should be ]omed
118. Costs not allowed in actions on _]udu'menta Where executlous m.lfrht have
issued.
119, Costs for travel in actions hy corporations; how cortiputed.
120. Costs, power of the court over, oit amendments and continuances, not affected.
121. Bankrupt rccovers no cost until ecrtificate is produced in court.
122, Costs, U. S. tax paid recovemble as costs.
123. Costs to be passed upon by the court during term and excephous ﬁled
Otherwise clerk’s decision final.
AcTION FOR DAMAGES AGAINST PERJURED PARTIES AND VWITNESSES.
SEc. 124, When judgment has been obtained by perjury, action for dnmugés Iugainst
party or perjured witnesses.
ExECUTIONS.
Skc. 125. Execntion, when issued and returnable.
126. Execution not to be issued after one year; exception,
27. Execution may be renewed within three years,
128. Txecution, if cannot be renewed, seire facias may issue.
99, Executions framed to collect interest on judgment.
130. Execution lost or destroyed, new may issue.
131. When amount allowed to a creditor by ddmmis’sioners on solvernt estate is not
" paid in thirty days, S.J. C. hay order exccution issued foy debt, interest
and costs. Cleri’s fees. .

STENOGRAPHERS.
SEc. 182, Stenographers, their appointment, duties and compéiisation,

—

MISCELLANEOUS PROVISIONS.

Sec. 1. No action can be entered after the first day of the ses-
sion of the supreme judicial court without specuﬂ permission. -When
it appears that the defendant has not had sufficient notice, the court
may order such further notice as it deems proper.

Sec. 2. When a legal service of the writ has been made, and
the defendant does mot appear by himself or attorney within the

2. three first days of the term, his default may he recorded, and the

charge in the declaration taken to be true. If the defendant, before
the jury are dismissed for the term, enters his appearance and pays
to the plaintiff such costs as the court orders, the default shall he -
taken off. The court may permit it to be takén off for sufficient
cause. (@) o .

(a)-14 Me. 20; 16 DMe. 224; 17 DMe. 423; 21 Me, 33; 28 De. 453; 26 e, 335; 30 De.
557; 33 DMe, 100, 250; 41 Me. 436; 45 Me. 104.
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Sro. 3. When the defendant was an inliabitant of the state and Cgap. 82.

absent from it at the time of service, and it does not appear that he Defendant out
has returned, or has actual notice of the suit, the court may continue 3&“@;&;”

the “action, not exceeding twice unless for specia,l cause, or enter ®-5: ¢.32,§3.
judwment on default. - If the defendant was not an inhabitant of the

state .or within it, and had actual notice of the suit, the court may

order a continuance if he does not appear at the first term.

Skc. 4. When judgment is rendered on-default of an' absent Exeention

, tayed
defendant in a personal action as provided in the preceding section, ;oar. mmless

execution cannot be issued thereon within one year thereafter, unless Zond Is given.

the plamtlﬁ’ first gives bond fo the defendant, with onme or more fﬁefi?’gi,ﬂ
sureties, in double the amount of damages and costs, conditioned to '
repay the amount to the defendant, if the judgment is reversed on

review, to which he is entitled of right, brought within one year, or

so much of the amount recovered as is recovered back on such

review.
SEc. 5. The bond shall be deposﬂ:ed Wlth the clerL who shall Bond left with

k if review
-decide upon the sufficiency of the sureties subject to an appeal to' a o right n&n
roséeute
justice of the court, and if the review of right is not so prosecuted, oy petition
for review.

the defendant may, within one year after he first has notice of the §'g. o 82,45.
judgment, petition the court for a re\new, and the court may grant it
“on such terms as it deems reasonable.

Sec. 6. When an appeal is taken from a Judfrment of 4 trial Moy llow o
justice or municipal ‘or police court, and the action by mistake or gga%u%%ﬂ? or
accident is not duly entered, and thé judgment has not been affirmed, Somh e 8
the court may, on petition of either party, allow the action or com- &% o847

i ' : ' s 45 Me. 30C.
plaint to be entered at another term of the court, upon such terms 43 Me. 5.

as are. deemed reasonable, and if entered the court shall proceed
thereon as if' entered at the proper ferm.

'Szke. 7. Such petition must be presented to the court, or filed in Petition for
the clerk’s office within one year after the term at which the action yeqrﬂiltrfa%ﬂ?

ought to have been entered; and no attachment or bail shall be re- ‘fﬁﬁ”ﬁe“’_f‘}c’f

~vived or continued by such proceedmn's S.c.82,§8.

On appeals,
Sec. 8. In cases carried from a trial justice,, mu.mclpal or pohce originl pa

court, to a higher court, deposmons and original papers, except the pers to be sent
up, exeept -
process by which the suit was commenced, the return of service there- Wlnt d}nd
caaings, -

on, and the pleadings, shall be certified by the proper officer, and car- R.'S. c. 53, 9.
ried up without leaving coples, unless othermse ordeled by the court 39 Me. 135.
hinfJ' Ongma]_ cocrm_zance o Proceedings.

not abated,

Sec. 9. No process or proceedmc in courts ‘of justice shall be arrested or're-

- voked for want
abated, arrested, or reversed, for want of form only, or for circumstan- of form.

- D)

tial errors-or mistakes which by law are amendable, when the person g AT AR

and case can be rightly understood. Such errors and defects may be 18Me- 203,266,

22 Me. 311,
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CHAP 82. amended, on motion of either party, on such terms as the court

orders. (a)

Tyt or pro- Skc. 10. When in an action pending, the loss or destruction of a
one may be  writ or process after service is proved by affidavit or otherwise, the

filed, &e. i
R.S.c.82,§ 11, court may allow a new one to be filed, corresponding thereto as near-

15 Me. 425. ly as may be, to have the same effect as the one lost or destroyed.

Defendants Src. 11. When there are two or more defendants, the writ may

myolljlep;tyr-m:k be amended by striking out one or more of them, on payment of costs

Ient of COSIS, to him to that time. A writ founded on contract, express or implied,

Or new onces
mmserted and  may be amende.d by inserting additional defendanps; and the court
R.8.c.82,§12. may order service to be made on them, and their property to be

37 Me. 563.
attached as in case of original erts, and on return of service duly
made, they shall be deemed parties to the suit, but not liable to costs

before such service. ()

%éﬁ:ﬁ“t’}les_ SEc. 12. The distinction between actions of trespass and trespass
i and fres- on the case is abolished. A declaration in either form is good.
gose fébgllsglgg Src. 18. 'The treasurers of state, counties, towns, and corpora-
Treasmrers 11008y M2y maintain suits in their own names as treasurers on con-
maysuein  fracts given to them or their predecessors, and prosecute suits pend-
Dames o con- ing in the name of their predecessors. :

acts given to . .
them or their Sec. 14. Penalties may be recovered by an action of debt, when

d . . . o
'S 0. 82,§14, 10 other form or mode of recovery is provided by the statute impos-

_Penalties re-
coverable by mrr them'

petion of dhe-  Smc. 15. The asslgnee of a grantee, or his executor or adminis-
36 3Me. 7. trator, after eviction By an older and better title, may maintain an

Facn assiE™c® action on a covenant of seizin or freedom from incumbrance contained

mayemeon in absolute deeds of the premises between the parties, and recover
ﬁf%rs‘f”smfg%. such damages as the first grantee might upon eviction, upon filing, at
50 Me. 453,  the first' term, in court for the use of his grantor, a release of the

SLMe S ovenants of his deed and of all causes of action thereon. The prior
grantee shall not, in such -case, have power to release the covenants
of ‘the first grantor to the prejudice of his grantee.

ts)gggcrﬁles thay 8Ec. 16. - In actions on contract in a penal sum for performanee

be assigned in of 'covenants or agreements, and In actions of covenant, several

actions of cov-
epant and gen- . a) 3 Ae. 29; 10 Me. 278; 13 Me 307; 15 Me. 400, 425, 464; 18 DMle. 249; 23 Me. 234,

eral perform- 493; 25 Me. 330; 26 Be. 200, 277; 99 Me. 164; 30 Me. 30, 168; 39 Me. 231; 44 Me. 92;
ance pleaded. - 46 Nle. 327; 45 Me. 284; 47 e, 1a ,184; 48 Me. 20, 34, 234, 53 Me. 174; 54 e, 196,493,
496,

Amendment of declaration; 2 Me, 46; 3 Me, 243; 4 1fe. 479, 13 Dle. 87, 245,
417; 11 Dle. 495; 14 De. 48; 15 Me. 136; 16 De. 233, 439 171, 282; 17 Me, 222, 409; 18
Me. 166, 409; 19 DMe. 353; 90 Me. 145; 93 e, T4; 24 e, 14, .ri ’95 Me. 249, 308; 26
e. 18, 209. 3

Ad damnum; 6 }Me. 307; 15 DMe. 431,

Seal of writ; 3 Me. 29; 19 DMe. 204.

Date of writ; 14 DMe. 395.

Of changing a writ of original summons, to a writ of attachment; 15 Mle. 400, 464;
926 1le. 263,

Teste of writ; 15 Me. 431,

Return day of writ; 16 Me, 266, 17 Me. 416; 35 DMe, 121.

(b) 2 Me.120; 5 Me. 379; 11 Me 127; 13 Me. 886; 20 DMe. 43; 23 Me. 244; .’)Me. 330;
Dle, 23 524; 84 ile. 34; 35 e, 534; 37 Me. 563; 45 Me, 117, 438 4445 56 Me, 172
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breaches may be assigned, and in defence, pérformance genela]ly, Crmap. 82.

' both in affirmative and negative covenants, may be alleged.- e
Sec.17. In an actlon for a breach of covenant against incum- In actions of
brances contained i in a deed of real estate, when the incumbrance is fggg;flﬁl{%nlfg

asarmng [3)

a right of dower, if such dower has been assigned and not released, qower, it may

the value thereof shall be thé measure of damages ; but if it has been Eﬁé‘fé"t‘l‘l%d

demanded and not assigned, on application of the plaintiff, the court . of

shall cite the claimant of dower to appear and become a party by 1870, c. 166.

personal service made fourteen days before the term of court to which

it is returnable ; if she does not appear, or if she appears and refuses

to release such right of dower, the court-shall appomt three commis-

sioners to assign thé same, who shall proceed in the manner provided

for commissioners: appointed by the probate court; and when their

report is made and accepted by the court, it shall be a'legal assign-

ment of dower, and the value thereof shall be the measure of damages» ,

I,D said action. ’ General issne : .
Skc. 18;  The general i issue may be pleaded in all cases, and & may be plead-

ed with a brief

brief statement of special matter of defence filed, or a specml plea, or statement .
double pleas in bar, may be filed. The pla,mtﬂf must join a general hljwmeﬁ ey

, 2
issue, and may file a counter brief statement. (a) e ?8689 %361“3

Sec. 19. A general demurrer to the declaration may be filed; Demurrers,

and in any stage of the pleadmtrs either party may demur, and the e ﬁf{iﬁdﬂ;g

demurrer must be joined, and it shall not be withdrawn without leaye 30710 be wifi-

of the court, and of the opposite party ; but the judge shall rule on ﬂme“dmems :

may be made,

it, and his ruhng shall be final unless the party aggrieved excepts to  if gverruled
it; and before exceptions filed and allowed, he shall have the same pfenﬁ aguin,

power as the full court to allow the plaintiff to amend, or the defend- gocts, Yg‘;ﬁﬁ;’f

ant to plead anew. If the law court deems such exceptions frivolous, {,‘}l‘i"e&ﬂ‘l"’l‘

it shall award treble costs against the party excepting from the time t‘t‘]ﬁ:r?dlgdo
the exceptlons were ‘filed. If the declaration is adjuged defective, demurrer.
and is amendable, the plamtn‘f may amend upon payment of costs 1859, .78,
from the time when the demurrer was filed.. If the demurrer is filed 051’1]331[: 313%8 414,
at the ﬁrst term and overruled the defendant ay plead anew on ‘;’; ﬁg ?,%4
payment of costs from the time when it was filed, unless it is adjudged

frivolous and intended for delay, in which case judgment shall be -

entered. At the next.term of the court in the county where the

action is pending, after a decision on the demurrer has been certified

by the clerk of the district to the clerk of such county, and not before,

judgment shall be entered on the demurrer, unless the costs are paid,

and the amendment or new pleadings ﬁled on the second day of the

term. : ,
SEc. 20.  Tn actions of trespass on Iands, the defendant may file a 'g:gg:aem or
bnef statement d_lsclalmmg all t1tle to the land descnbed and allegmg hrought into

€O’ t -
() 10 Me. 356; 11 Me. 157, 213; 13 MMe. 36; 16 Me. 84, 423; 29 Me. 471; 41 Me. 350, urts in ac

489; 49 Me. 333; 53 Me 134, 497; 55 Me, 159, -

,§19.
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CHap. 82. that the treapa,ss was involuntary, or by negligénce or mistake,' or in

tionsinvolving the prosecution of a legal right, and that before action brought he
Tonar =" tendered sufficient amends therefor, or that he bringd money into

® %13 io7§ - court to satisfy the damages with costs to that time ; and if on trial

: he establishes the truth of his allegations, he shall ‘recover costs. -
Offer to be de- ~ SEC. 21, In'any personal action, the defendant may, in writing
Z‘&‘;’JS dand its: o tered of récord with its date, offer to be defaulted for a- specified
RS §;4§§"}' sum. If accepted, interest may be added from that date to date of
1870, ¢. 101. - judgment. -If not accepted within such time as the court orders, it
' . shall not be offered in evidence or have any effect upon the rights of

the parties, or the judgment to be rendered, except the costs. If

the plaintiff fails to recover a sum as due at the time of the offer

greater than the sum offered, he recovers such costs only as accrued

before the offer; and the defendant recovers costs accrued after that

time ; and his judgment for costs may be set off agamst the plm.nmﬂ"s
Tender may Judvment for debt-and costs. (a)

_bemade before

entry of ac- - Spg, 22, A tender, with the costs then accrued, may be made
tion. Towns

-may tender, after action brought and before its entry, to the plamtﬂf or his attor-
€ . v - . :
defanlted, in ey, with the same effect as if made before action brought. In

?:c‘n?,’f‘f;'yge actions against towns founded - on injury to the person or damage to

B8 ¢ 82,922 property from defect in ways, a town may make a tender before the
39Me. 43¢ commencement or entry of the action, or offer to be defaulted for a

Property of & specified sum, with the same effect as in actions on contract.

 deceased debt-

oronjoint ... Spg, 23. The goods and estate of a deceased debtor in a joint
contract liable .

for payment, = contract, express or implied, or in a judo‘ment on contract; are as
same as sev-

el liable, and the creditor has his remedy, as in case of a joint and sev-
R.S.c.82,§28.

In actions for eral: ‘confract.

alibelthe ... 8. 24, In & suif for writing and pllbhshmu' a Tibel, evidence
truth'a’ justifi

cation; ‘except shall be received to establish the truth of the matter charged as libel-
Tilidoaiime. ous. If the truth of it is established, it shall be a justification,
e 82,404, Unless the publication is found to have omvmated in corrupt or

i",M;' 45;‘- malicious motives. -
olnder o1 .
good'and bad - SEC. 25.  When in a civil actlon the declaration contains a good

counts or
wrong joinder ¢ount and bad ones, or a wrong joinder of counts, and no written

of counts not objection is made-till after the cause is committed to the jury, and a

e e 82, 95. general verdict has been recorded, the judgment cannot for such
55 Me. 414,417, cause be reversed on writ of error.

i : V
re;’?;’f" _,sul:]lnflr . Sec. -26.. No motion in ‘arrest of Judgment in a civil action can

men oot al- - he entertained. @

? 5..82,4%. Sge. 27. In actions on bond or contmct in a penal sum, for the
n ﬂ.Cthl’lS on

certain bonds performance of covenants or agreements, or on a recognizance to
and :

;;‘mg:‘;‘;‘;;‘w prosecute an appea.l when a jury ﬁnds the condition broken, they
agsess dama-

ges. (@) 4Me 274; 5 Me. 390; 9Me 1113 13 Me. 31" 19 e, r’04 20 Me. 3T, 312: 21 Me.
E.S.c.82,§97. 529; 30 Me. 458; 31 Me. 400; 33 Me, 216; 39 Me. 71, 474; 43 Me, 53, 280; 16 Me 544;

47 Bc. 352, 354; 48 Me. 300, 301; 51 Me, 382, 383; 55 Me 582, 534,
{b) 44 Me. 20} 53 Me. 109} 54 Me. 857
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sha_ll estimate the plaintiff’s damages, and judgment shall be entered CH_AP 82.
for the penal sum, and execution shall issue for such damages and ;

costs. (@)

k Interest on
.SEC.. 28. Interest is to be allowed on amount found due for dam- judements al-

a,o'es and costs in actions on Judgments of a court of record. (b) Ig“se% 83,98,

Sec. 29. A judge shall sit in the trial or disposition of an action, Judge not dis-

in which the county or town where he resides is a party or interested, g;ﬂ‘frfga by
when his town
. if the party:adverse to such county or towu enters on the docket a s o

quver of all objections. party.

5652, 429,

SEC 30.: When a party in a pendmo- suit dies, and his death 1S Death of &
suuuested on the record, and the cause of action survives, his execu- ggﬁzggg";ns
| . executor or ad-

tor or administrator may become a party, or at the request of the excentor ot

other party, be summoned to appear and become a party. Service may appear,
of the summons shall be made on him fourteen days before the term ed. Heirs also,
to which it is returnable. If he neglects to appear, Judu-menu may B S S

be entered by non-suit or default aooordmg to the provisions of chap- §M¢ 421~

ter eighty-seven. If the suit is in equity, his executor, administrator,
or heirs at law, may in like manner appear or be summoned without a -
bill of revivor. ’ g
SEc. 31. . When an unmarried woman, a party to a pendJno- suit, bHeléf)ll)a[ll: %Eg

is'married, her husband, on his request, may be adxmtted as a parby g% Suitof an

as if ongma]ly joined in the suit. . . R Sle.824aL

Src. 32.. 'When a party to a suit becomes insane, 1t may be pros- Guardians ad
ecuted or defended by his guardlan, who, on application of his friend, n{,‘;%ﬁé‘(‘{ to

or of the other party, may be appointed for that purpose by a justice R-a e ks 55:
of the court in term time or in vacation. He shall be entitled to a '
reasonable compensation, and not be liable for costs.

Sec. 33.  ‘When a motion is made in the supreme Judlolal court ﬂfﬂ*’ggég;;ﬁ
1o have a verdict set aside as being against law or evidence, a report Pfgtcseedingsf o
of the whole evidence shall be signed by the presiding judge. When R.S.c.82,§38.

the motion is founded on any alleged cause not shown by the evidence
reported, the testimony respecting the allegations of the motion, shall
be heard, and reported by the judge, and the case is then to-be
marked law. When the court of law is of opinion that the motion
was for frivolous causes, or intended for delay, it may award double
or treble costs. (¢)  ~
Src. 34. In action of trespass on property, the oourt and j Jury, or Willfal tres-
magistrate, shall determine whether it was committed willfully; if so E:esdf;crgrgc
found, a record thereof shall be made, and a memorandum of it on R-5.c.8,§34,
the margin of the execution. : '
Sec. 35. Damages on protest of b]lls of exchange of a hundred Damages on

protests of
do]lurs or more payable by the: acceptor, drawer, or indorser of one in b Dl §35
2,§ 35
(a) 17 Me. 448; 21 Me. 206; 22 Me, 433, 486; 24 Me. 166; 39 Me. 413; 49 Me, 325; 52 '
MMe. 275; 56 Me. 498,
(b) 19'DMe: 458; 92 Me. 116.
(c) 15 Me. 70; ‘16 Ble. 200; 19 Me. 27, 402; 20 Me, 13, 349; 22 Me, 131 ; 40 Me, 287; 43
Ble. 463, 530; 45 Me. 281; 48 Me. 243, 439; 53 Me. 171; 54 Me, 256; ‘56 Me. 231, 246,
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Cuap. 82. this state, are, if payable at a place seventy-five miles distant, one per
~ cent.; if payable in the state of New York or in any state northerly
of it, and not in this state, three per cent.; if payable in any Atlan-
+ . tic state or territory southerly of New York and northerly of Florida,

} six per cent.; and in any other state or territory, nine per cent.
ng‘f?:,fﬁlh\' Sec. 36. In all contracts for labor ten hours of actual labor shall
day’s work;  be a legal day’s work, unless the contract stipulates for a longer time;

.- exceptions.

R.S.c.82,§36. but this rule does not apply to monthly labor or to acrmcultural em-

- ployments.
Action by a Sgc. 87. No action, commenced in his official capac1ty by a pub-
Dottt lic officer, is abated by his ceasing to hold the office; it may be pros-
o s SeISng o cuted by his successors to the same uses ; and the necessary amend-
R.S.c.82843 ments may be made and notices given.

No action on ~ SEc. 88.  No action shall be maintained on a demand settled by
chareed by &~ & credifor, or his attorney entrusted to collect it, in full discharge of
E,’tﬂ“l P it by the receipt of money or other valuable cons1de1at10n, however

R.8.c.82,§44, small (a)
: WHEN SUBSEQUENT ATTACEING CREDITORS MAY DEFEND SUTTS.
Subsequentat-  SEC. 89. When property has been attached, a plaintiff, who has

§‘;§hﬁi‘ﬂ}°{,‘?§ caused it to be attached in a subsequent suif, may, by himself or

Hon court i attorney, petition the court for leave to defend the prior suit, and set

E.8.¢.82,887. forth therein the facts, as he believes ‘them to be, under. oath and
the court may grant or refuse such leave.

1g1flg=t“’§ i’lse SEc. 40:: If leave*is granted, he shall give bond; or enter mto
Tante
gives bondand Tecogmizance with sufficient sm'ety, in such sum as. the court orders,

et ed o 4 pay the plaintiff in the prior suit all damages and costs occasioned

E.8.c.8,435 by such defence; and an entry of record shall be made that he is
’ ‘admitted to defend such suit. - '

Jndgment to - SEC. 41. - When the petitioner enters mto recogmzance, and faﬂs
be entered
yhen defence in: ‘his defence, execution on his recognizance shall be issued against

R S c.82,§30, him for the damages found by the court, and costs; and judgment
rendered befween the ongmal partles as ]f 1o such defence had been
made.

How entered Src. 42, When ,the petiti()ner prevails, judgment shall be ren-
roratts, ¢ dered against the plaintiff and in favor. of the petitioner, and execu-

R 808,840 fion issued thereon for his costs; and costs may or may not be
awarded to the original defendant.

When judg 'SEc. 43. When judgment in such prior suit has been rendered,
prior suitis ~ since April 9, 1856, at the first term of the court, the plaintiff in such
;ierggggsglfh ® subsequent suit, within one year thereafter, first giving bonds to each
ereditor M3y party as provided in section forty, may petition as provided in section
fg%eefdggﬁsg thirty-nine for leave to sue out a writ of review of such action; and

such leave may or may not be granted If granted, and on final judg-

(@ 41 484 47 Me. 546; 48 Me, 434; 56 Me, 582,
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ment the sum originally recovered is reduced, judgment shall be
entered and execution issued for the difference, not exceeding the
amount due from the original defendant to the-petitioner, with costs for
his sole use ; and it shall “operate as a payment of his debt to the
amount of damages recovered.

SEc. 44. - When it'appears by the verdict, or otherwise, that such
prior attachment was made with intent to dclay or defraud creditors,
“or -that there was collusion between plaintiff and defendant for
that purpose, such attachment shall be void.

SUITS BY AND AGAINST BA”\TKRUPTS

Sec. 45. A person who has been declared a banklupt Iay main-
tain an action respecting his former property in his own name, unless
objection is made by plea in abatement, if before final Judcrment the
assent of his ass1gnee is filed in the oﬁice of the clerk of the court in
which the action is pending.

Sgc. 46. : Actions in which an actual attachment of p1'0perty was
made four morths prior to the filing of a petition in bankruptey by
any defendint therein, shall be (]JSPOSGd of under the ordmzuy rules
of proceedmcrs in court.

Sec. 47.- All other actions brought in any “court or. before any
trial justice, for the recovery of any debt provable in bankruptcy,
when it appears that any defendant therein has filed his petition in
bankruptcy or has been adjudged a bankrupt on petition of his credit-
ors before or after the commencemert of the suit, shall be continued,
- until the bankmipt proceedings are closed, unless the plaintiff strikes
such defendant’s name from the suit, which he may do without costs;
‘but whien such defendant does not use due diligence in the prosecu-
tion of his bankrupt proceedingg, after one term’s notice to him, in
m‘ltln from the plaintiff, the court may refuse further delay ’

SET-OFT.

Sze. 48 Demands between plamtﬂf:. and defendants may he set-
off against each other as follows:

The defendant, on the first day of the term to which the mlt is
returnable, must file a brlef statement of his demand in substance as
certain as in a declaratlon, which, by leave of court, may be amend-
‘ed. The clerk shall enter on it and on the docket the date, and on
the docket under the action, notlce of its filing before the new entnes
are called. @ '

Skc. 49. A demand originally payable to the defendant in his
own right, founded on a judgment or contract, express or implied, for

(a) 6 Me. 240;,10 Me. 137; 15 DMe. 268; 19 Me. 23; 20 Me. 121 ; 25 Me. 128 ; 31 Me 131;
32 Me. 283 ; 35 ife. 78; 38 Me 114; 47 MMe. 367. What claims mﬂy be set oﬂ‘ 28 Me,
463; 29 Me. 4232; 31 Me. 158; 32 Ble. 283; 33 Me, 228; 34 Me. 509; 85 Me. 48 535; 37
Me. 72; 39 Me. 420, 445; 53 Me. 176; 57 Me. 163,

How presented and allowed.. 35 Me, 179; 36 Me, 2

21 ; 41 Me. 258.. ‘Set-off of jndg-
ments and executions; 29 Me. 9; ‘34 Me. L.,. ' A .
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.CH‘AP. 82:

Prior attach-
ment made to
delay or de-
fraud credi~
tors is void.
R.S.c.82,§42,

A bankrupt
may sue in his
0WI0 name, un-
less snit is
abated.
R.S.c.82,§45.

An aetion in
which an at-
tachment was
made four
months before
bankruptey of
defendant, to
be dlsposed of
in ordinary
way.

1868, c. 223,

56 Me. 559.
Other actions
against
baukrupts, to
be eontinned
till bankropt
proceedings
are closed, un-
less their -
names are

- struck out,

which may be
done withont
eosts. . -
1868, ‘c, 157.
1870, c. 79.

Defendant
mustfile set-off
on first day of
term and elerk
enter same on
docket.

R.S.c. 82,§46.

‘What de-
mands may be
set off.
R.S.c.82,§47.
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CHap. 82. the price of real or personal estate sold, for money paid or had and

: received, for services done, for a liquidated sum, or for one ascertain-
able by calculation, may be set off. (a):

Musthedue . Sge, 50. The demand must be due from all the plamtxﬁ‘s f0 all

from 21l plain-

tffs to all de- * the defendants jointly. When there is a dormant partner, claims due
feudants.

k. S.o ggg§48 from the ostensible one may be set off as if there Was 1no dormant
€. 208,
What de- partner.

g‘dﬂ’;ij;isé‘;‘; - Sec. 51.- When a plamtlﬁ' has recelved notlce that a demand
ot 0.82,540. against him has been assigned to the defendant, and has agreed to
Demand pay it to him, or to receive it as payment towards his demand, before
peamired after s suit was commenced, it may be set-off. (8)
:;gﬁ“t’;‘ggieb_ Sec. 52. When a defendant had notice of the ass1gnment of a
o i, demand, he cannot have any demand set-off that accrued or was
Setoff in suits acqmred after such notice. (e)

byone for a0~ Spg 53, When an action is brought by one person for the use of
R.5.c.82,§5L. another, a demand against the latter may be set-off.

Sum equitsbly  Spc, 54. When the demand to be set-off is a bond or contract

due set-off.,
R.S.c.82§52. with a penalty, the sum equitably due only can be set-off.

Demands dne Sec. 55. Demands against a person belonging to a defendant at
ed person,  the time of the death of such person, may be set-off against claims
now to be set- 1rosecuted by his executor or administrator; and if a balance is
B.5.¢.8%,855. found due to defendant, judgment shall be in like form and of like
effect as if he had commenced a suit therefor; but if the estate is
ingolvent, it must be presented to the commissioners or added to the

Tist of claims, as other judgments are. (d)

What claims_~ SEC. 56. In actions against executors, administrators, trustees,
may be set off . ) . .} . ’
inactions ~ Or others in a representative capacity, they may set-off such demands

against per- - . . . B
sgnsliq apéi,- as those whom they represent might have set-off in actions against

;ﬁi"g‘t‘ytf"e,m‘ them ; but no demands, due to or from them in their own right, can

R.S.c.82,§54. be set-off in such actions. () -

Whﬂé:sde-ay e ~ SEc. 57. In joint or several actions by the executor or adminis-
mands m:
set-offin nc-- - frator of an estate represented insclvent, against two or more persons

tions brought . « o .
by execators. having joint or several demands against such estate, the demands

- gr Mministra- may be filed in set-off by either of the defendants, at the first term

tors of insol-

vent estates, - of the court, or at the first term after such representation of insolv-
and proceed-

ilzlsgf ?e{ﬂn ency, if made after the commencement of such actions; and if, on
*® """ the trial, a balance is found due to the defendants jointly, or %o either
of them, judgment shall be entered for such balance as the j Jury find
or the court orders, and it shall be treated and disposed of as other
judcrments against insolvent estates. ' -

(@) 5 Me. 415; 7 Me. 82; 11 Me. 850; 13 Me. 288; 15 Me. 268; 16 Me. 60; 18 Me 179;
20 Me. 421; 22 Me 460; 4Me 36, 331 39 Me. 4_0 443

(B) 19 Me. 70; 26 Me.114 ; 56 Me. 167.

(c) 8 Me. 463; 17 Me. "67

(d) 6 Me. ‘740 34 Me. 146; 88 Me. 114; 41 Me, 258; 49 Me. 570

(e) 1 Me. 182; 3 Me 369; 24 Me. 36; 83 Me. 228,

b




| TITLE IX.] " PROCEEDINGS IN COURT. 647

Sec. 58.  The trial may proceed in cases of set-off on issue joined CHap. 82.
fithout a plea of ‘set-off; and if an issue is not otherwise formed, the Pleadings and
defendant may, except in actions of ‘assumpsit, plead that he does not (ffs‘;‘éé‘?,é““s

~owe the sum demanded; and the plaintiff will be entitled to every B.8.c.82 ”5'
deferice against such set-off; that he might have; by any form of wpen sctoft
pleading, to an action against him on the same demand. (@) - filed, actions.

SEc. 59 ‘When a demand is filed in set-off; the action cannot be continued

without con-
-discontinued without consent: of the defendant. ~The statute of lim- sent. Statute
of limitations
itations is applicable to' demands filed in- set-off, as if achons were applies to set-
¢ommenced on them at the date of ‘the plaintiff’s action. S R s c.99,§56.
Sec. 60. When no balance is found due to either party, no costs l\osgﬂlgg:t‘? no
‘are ‘recoverable. The party recovering a balance recovers costs. fogow]haluzncte
udgmen
No judgment for debt can be entered against a plaintiff, when the %o PRI

t
demand sued was assigned to him before the smt was commenced, or e hen

demand was
for a balance due from another person assigned fo

Smc. 61. Similar proceedings in set-off may take place before him before

municipal and police courts and trial justices, the demand in set-off E.S. 82 , 4§57,
being filed on the return ‘day of the writ; but judgment cannot be Similar pro-
rendered for a defendant for more than’ twenty do]lals, exclusive of feedingshe:

o = . Lo . tribunals.
costs. (b) St : : R.S.c.82,§58.
' - AUDITORS.

" Sec. 62. When an mvestigation of accounts, or an exammatlon Auditors may
of vouchers is 1equ1red the court may appomt one or more auditors be heappointed

‘o hear the parties and their testimohy, state the accounts, and make cases.
Parties noti-

a report to the court. They shall notify the parties of the time and fied; witness-
place of hearing, and have power to adjourn. - Witnesses may be B %“2“30 §59.

'summOne‘d'and' compelled to attend, and may be sworn by the auditor. 40 Me. 337 ’

- SEC. 63. When there is more than one auditor, all must hear, Anhear, a
“but a majority may report, stating whether all did hear. Their f;;ﬁ-?tﬂﬁ;y

report may be recommitted. They may be discharged and others f]‘f;{c};‘c’ld‘;_

appointed. -~ They shall be allowed a reasonable compensation, fixed P"T“ecom'

mitted.

* by the court, paad by the plamtlﬂ’ and taxed in the costs 1f he pre- R.S.e.52, § 60.
vails.

SEc. 64. Their report may be used as evidence by cither party, The report
prima facia ev-
and it may be disproved by other evidence. ' i({leélce 45, §60,
: c. 82,
SEc. 65.° When in an action of account, Judgment has' been 1r defendant

entered that. the- defendant do account, and he shall unreasonably ;“cc*g}lg‘t‘g‘gﬁ"f

neglect to appear, or appearing, to render an account before auditors 1ects o appear
ccount,
“appointed to take it, they shall certd"y the fact and the court may auditors to re-
enter a default -and Judgment thereon, or cause “the dama,o'es to be gntli)adefunllr,
assessedbyajury e T i isbeenterad,
N S ‘ 45Me. 111,

(a) 87 Me 72; 54 Me. 498; 56 Me 141
(b) 30 Me, 27; 81 Me. 158.
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- CHap, 82.

Jurors, how
impanneled
and sworn, or,
drawn by lot.
R.S.c.8z2,§63.
1870. c 161,
$1,2.

PROCEEDINGS IN -COURT. [IITLE IX.

JURIES.

SEC. 66. When venires for jurors are returned to court, the
clerk shall prepare, at the commencement of each term of the court,
separate alphabetical lists ‘of the names of the several persons
returned ‘as traverse jurors; and the court, in impanneling -the

" traverse jurors, shall cause the names of the first two persons who

5 Me. 338,

49 Me, 578, 588,

Supernumera-
ries, transfers,
excuses. )

R.S.c.82,§64.

Formofjurors’
oath.
R.S.c.82, § 65.

Foreman, hoW
chosen.
R. S.c. 82,466,

attend; to be called, who shall be first sworn, and then the others in
succession, as they are named on the list, and in such divisions as the
court directs, or all at the same time; and the first twelve shall eom-
pose the first jury; and the next twelve, on the same list, shall be
impanneled and sworn in like manner, and shall compose the second
jury; but before proceeding to the trial of any civil or criminal case,
other than capital, the clerk may, under the direction of the court, at
the request of either party place the names of all jurors legally sum-
moned and in attendance, and not engaged in the trial of any other
cause, separately upon tickets in a box, and the names shall be drawn
from the box by the clerk, after having been thoroughly mixed, one at
a time, for the purpose of constituting a jury; and each party shall
have a right peremptorily to challenge two jurors; but in such case
all peremptory or other challenges and objections to a juror drawn, if
then known, shall be made and determined, and the juror sworn or
set aside, before another name is drawn, and so on until the panel is -
completed. A new jury shall be thus drawn for the trial of each
cause; and after the panel is thus completed, the presiding justice
shall appomt a foreman for the trial of the case.

Skc. 67. Supernumerary jurors may be excused, from time to
time, till wanted, and they may be placed on either jury, as occasion
requires; and jurors may be transferred from one jury to the other
when convenience of business requires it; and for good Teason, any
_]uror may be excused.

Sec. 68. The followmg shall be the form of the oath, adminis-
tered to traverse jurors in civil causes: * You and each of you swear,
that in all causes betwixt party and party, committed to you, you will
gwe a_true verdict therein according to the law and the evidence -
given you ~ So help you God.” When a juror is conscientiously
scrupulous of taking an oath, the word “affirm,” shall be used instead

of “swear,” and the words “this you do under the pains and penal-
ties of perjury,” instead of the words “so help you God.”

Sgc. 69. Rach jury shall retire, after being thus impanneled and
sworn, and choose their foreman by ballot, or make the choice upon
retiring with the first cause with which’ they are charged ‘and ‘when
a foreman is absent or excused from service, a new foreman shall be

_chosen as aforesaid; subject in each case to appomtment by the

court, as provided in section sixby-six
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Sec. 70. When, by reason of challenge or other cause, a suffi- Cmap. 82.
cient number. of jurors duly drawn and summoned cannot be obtained Talesmen, .

for the trial of any cause, the court shall cause jurors to be returned refured, o1
c. 82, §67.

from the by—stzmders, or from the county at large, to complete the 3315 015, -
panel ; if there are on the jury not less than seven jurors drawn and ot Me. 895.
returned as before provided. Such jurors shall be returned by the

sheriff or his deputy, a coroner, or such other dlsmterested person as

the court appoints.

. SEc. T1. The court may, in term t1me, issue venires for ag many flg‘;f)‘éfgggl
Jjurors as are wanted ; to be drawn, notified, and returned forthwith, moﬂed during
or on a day appomted and when in any county, the business requires K. 5. .89 ,§ 68,

48 DMe. 436, 439.
a protracted session, the court may, during the term, excuse all or

any of the jurors originally returned, and issue venires for new jurors
to supply their places; who shall be drawn and notified to attend at
such time as the court directs. o
SEc. T2.- The court, on motion of e1ther party in a suit, may Challenge of

jurors, Tiow

examine, on oath, any person called as a juror therein, whether he is ‘ried, and
hen they are

related to either party, has given or formed any opinion, or is sensi- tobe exciuded.
R.S.c.82,§69.
ble of any bias, prejudice, or particular interest in the cause; and if § 1fe. 307,
‘ 30 Dle. 484,

it appears from his answers, or from any competent evidence Intro- 35 37e 515
duced by the party objecting to the juror, that he does not stand indif- 33 e 4.
- ferent in the cause, another juror shall be called and placed in hls

stead.

Skc. 73. In addition to challenges othermse prov1ded either Bither party
»° may challenge

party may, before the trial commences, peremptorily challenge one peremptorily
_]uror from the panel unless the right of challenge provided in section c‘.?ﬁ#;‘fr‘.’{;
sixty-six has been exercised; and the court may, by general rules, P fgman®
prescribe the manner in which such right shall be exercised. . {‘ﬂ%_[ § 108,

~ SEC. T4. The traverse jury may, in all cases, find a special or Juries may

general verdict, subject to the opinion of the court on a case agreed vé‘:ﬁf&i%&%
by the parties and reserved, or on the facts as reported by the judge f{fsse_sc‘_)gé‘,‘?fo,
presiding at the trial.

Sec. 75. When a jury, not having agreed, return into court Whenjuriesdo
not agree,

statmg the fact, the judge may 1n his dlscretlon, explain any ques- proceedings.
tions of law, if proposed to him, or re-state any particular testimony, &S ¢-8%871.
and send them out again for further consideration; but they shall not

be sent out & third time in consequence of their dlsau'reement unless

on account of some difficulties not stated When they ﬁrst came into

court. (@) ‘

: seutl y I Juries not dis- -
‘SEc. 76. In prosecutlons for the recovery of ‘& sum of IMONEY, yuaked by .

or other thing forfeited, it shall not be a cause of cha]lenge to a juror residence,
when their

that he is liable to pay taxes in a county, town, or plantation, which town or

may be benefited by the recovery. ey s &
TR, S.c. 82,872,

(@) 22 Me. 453; 24 Me. 500; 81 Me, 155; 33 Me. 438; 36 Me. 466. 48 Me. 436.
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Cmar. 82.
Objéctions
known and
not stated
before trial,’
waived.
R.S.c.82,% 73.
Verdict not:. -
affected by
irregularities,
if notinjurions
or objected to
- before verdict.
R.S.c.82,§74.
8 Me, 42, ¢
Verdict sct
aside for im-
proper prac-
tices with

Jjurors.
R.S.c.82,§175.

By whom wit-

nesses may be
summoned.
R.S.c.82, §76.

Religious
belief affects
-credibility -
only.

18 Me. 157,

-Parties and -
others inter-
ested may be

" witnesses.
Husband or
wife may beby
consent of the
otler;
R.S.c.82,§78.
1859, c. 102.

Exception
when cause of
action implies
an offence.
1864, c. 272,
48 Me. 424,

55 Me. 490.

46 Me. 325.
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Sec. 77. If a party knows any objection to a juror in season to
propose it before trial, and omits so to do, he shall not afterwards be
allowed to make it ; unless by leave of court for special reasons. (a)

“Sge. 78. No 1rrecrula,r1ty in the venires, or drawing, summoning,
returning, or impanneling jurors, shall be sufficient to set aside a ver-
dict, unless the party making the obJectlon was injured by the irreg-
ularlty, or unless the obJectlon was made before the return of the
-verdiet. ()

SEc. 79. If either party, in a cause in which a verdlct is re--

T

"tumed shall; dmmg the same term of the court before or after the

trial, give to any of the jurars who try the cause, anything by Way
of treat or gratuity, or purposely introduce among the papers in the
case Whlch are delivered to the jury swhen they retire with the cause,
any papers which have any connection with it, but were not offered
in evidence, the court, on motion of- the adverse party, may set a51de
the verdlct and-order a neW trial. (c)

TVITN'ESSES AND EV[DENCE

Sze. 80. The clerks of the several courts and any justice of the
peace, may issue summonses for witnesses to attend before courts to
give evidence concerning any matters there depending.

. Sec. 81.  No person shall be deemed an incompetent witness on
account of his religious belief, but shall be subject to the test of cred-
ibility ; and any persen who does not believe in the existence of a
Supreme Being, shall be permitted to testify under solemn affirma-
tion, and shall be subject to all the pains and penalties of perjury. .

Src. 82.  No person shall be excused or excluded from being a
Wltness in any civil suit or proceeding at law, or in equity, by reason
of his interest in the event thereof as party or otherwise, except as
is hereinafter provided, but such interest may be shown for the pur-
pose of affecting his credibility ; and the husband or wife of either
party may be a witness when either is called to testify with the con-
sent of the other. (&) :

SEc. 83,  No defendant shall be compe]led to teshfy in any suit
when the cause of action implies an offence against the criminal law,
on his part. If he offers himself as a witness, he waives his pmﬂege
of not cnmmatmg ]mnself but his testimony shall not be used in evi

(a) 61\.Ie 307 47 Me 594 02 e, 413, 500 53 Me a31
) 3 Me. 215; 48 Me, 436, , ’
- (c) Setting aside verdict for mlsconduct or errors of nny juror.” 2 Me, 87; 3 Me. 204;

V GMe 140, 319 11 Me. 495;-17 Me. 19, 303 20 Me. 93; .22 De. 198; 25 Me. 474 38 Me,

187; 41 Me. 549 52 Me 412; 53 Me. 468 55 Me. 563.

- For excessive damnfres. 3 Me. 303, 276 12 Me. 808; 1o Me. 187; 28 Ife. 219;. 42 M
247; 50 Me. 222..

P (@) 44 Me. 11, 312; 46 DMe. 230, 239, 325, 377, 410; 47 Me. 952, 478; 50 Me. 592; 55 Me.
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2
dence ‘against him in any criminal prosecutmn mvolvmg the same  Car. 82,

subject matter. :
* Sec. 84. Nothing in section elghty-two sha]l in any manner aﬁ"ect Attestation of

wills or other
the law relating to the attestation of the execution of last wills and Tﬁtfluﬂ%:&s
testaments, or of any other mstrument which by law is required to g) §I c 279§ 80.
e.
“ be attested : 48 Me. 194,
SEc. 85. When a party to a suit resides without the state, or is T%;?}Oggtogf

absent from the state during the pendency of the suit, and the oppo- the state, how
site party desires his testimony, a commission, under the rules of R .e.82 881,
court may issue to take his deposition ; and such non-resident or

absent party, upon such notice to him or his attorney of record in the

suit of the time and place appomted for the taking his deposntlon, as

the court orders, shall appear and give his deposition. If he refuses

or unreasonably delays to do so, he may be non-suited or defaulted by

order of court, unless his attorney will admit the affidavit of the party

desiring his testimony, as to what the absent party would say if pres-

ent, to be used as testimony in the case.

Sec. 86. When one of the plaintiffs or defendants is used as a '{l‘;ﬁ?}*’;{: y?f)e
witness by the opposite party, testimony may be introduced by his %oréngdggtids.q
co-plaintiffs, or co-defendants to contradict or discredit him, asif he

was not a party to the suit."

Not applicable
Sgc. 87. The provisions of the five precedmtr sections shall not ¥ D o

be applied to any cases, where, at the time of taking testimony, or administrators
or heirs,
the time of trial, the party prosecifting, or the party defending, or exceptin
special cases.
any one of them, is an executor or an administrator, or made a party Rr.s. c. 82¢ 8s.

as heir of a deceased party; except in the following cases: igﬁlff: 11?3?237_

First.—The deposition of a party may be used at the trial, after g pex Tl

his death, if the opposute party is then alive; and in that case the 48 2le. 56
latter may also testify.

Seéond.~—In all cases in which an executor, administrator, or other %86‘2, c. é09
legal representative of a deceased person is a party, such party may 1867, c. 72.
testify to any facts, legally admissible upon the general rules of evi-
dence, happening before or after the death of such person ; and when
such person so testifies, the adverse party shall neither be excluded nor
excused from testifying in reference to such facts. - ‘

' Third —If the representative party is nominal only, both parties 1859, c. 79.

1868, c. 197.

may be examined as witnesses ; if the adverse party is nominal only, 1869, c. 59.

and had parted with his interest, if any, during the lifetime of the

representative party’s testator or intestate, he shall not be excluded

from testifying if called by either party ; and in an action against an

executor or administrator, if the plaintiff is nominal only, or having

had an interest, disposed of ‘it in the lifetime of the defendant’s tes-

tator or intestate, neither party to the record shall be excused or

excluded from testlfymg '
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.CHar. 82.

1864. c. 230.
1370, c. 132,

Rule applica-
ble to an
“insane,party.
1866, c, 28.

PROCEEDINGS IN COURT.’ [TITLE IX.

Fourth.—In an action by or against an executor, administrator or
other legal representative of a deceased person, in which his account
books or other memoranda are used as evidence on either side, the
other party may testify in relation thereto. :

Skc. 88.. The rules of evidence which apply to actlons by or
against executors or administrators, shall be applied in actions where
a person shown to the court to be insane, is solely interested as a

- party.

Same rulcs
before all
tribunals.

R. S.c.82.§84.

Witnesses
duly sum-
moned, neg-
lecting to
attend, may
be attached
and fined, and
also lmble for
damages.
R.S.c.82§ 85,

Refusing in
court to an-. .
‘swer may be
fined or com-
mitted.
R.5.¢.82,§86.

Qaths; how
administéred
to witnesses.
R.S,¢.82,88T7,

Witnesses
serupuious of

' swearing, may
affirm.
R.S.c.82,488.

ConvicHon of
crime affects
credibility
only.

1861, c. 53,
See c. 134, §19..

No person
obliged to
attend court
unless fees
paid or ten-
dered.

R. 5.c. 82, §90.

Records of
other courts
admitted as
evidence,
.R.8.c.82,§91.

Sec. 89. The rules of evidence in special proceedings of a civil
nature, such as before referees, auditors, county commissioners, courts
of probate, shall be the same as herein provided for civil actions.

Skc.” 90. When: a person, duly summoned and obliged to attend
before any judicial tribunal, fails to do so without a reasonable excuse,
he ‘shall be liable to the party aggrieved for all damages sustained
thereby. The judge of such tribunal may issue a capias to appre-

hend and bring him before him; and he may be fined not exceeding

twenty do}lars and the cost of the attachment, and committed until
the same and the costs of commitment are paid.

" 8Ec. 91. When a witness in court refuses to answer such’ques-
tions as the court allows to be put, he may be fined not exceeding
twenty dollars, and committed until the ﬁne and costs of commitment
. are paid. , .

'Sme. 92. A person, to whom an oath is administered, shall hold
ap his hand, unless hg believes that an oath administered in that
form is not binding, and then it may be administered in a form
believed by him to be binding. One not believing the christian -

religion may be sworn according to the ceremonies of his religion.

Sgc. ‘98. Persons conscientiously scrupulous of taking an oath
may make an affirmation as follows: “I do affirm under the pains
and penalties of perJury, > which shall be deemed of the same force .
and effect as an‘oath. -

‘Sec. 94. No person shall be incompetent to testi.ﬁy in any court
or legal proceeding, in consequence of having been convicted of a

* criminal offence ; but such COD.VlCthIl may be shown to affect his cred—

ibility. ()

Sgc. 95. No person is obliged to attend in any-court as a witness
in civil suit, or‘at any place to have his deposition taken, unless his
legal fees for travel to and from the place, and for one day’s attend-
ance, are first paid or tendered ; and his fees for each subsequent day’s
attendance must be Pa.ld at the close of the precedmg day, When he
requests it. -

Sec. 96." The records and proceedings of any court of the United

-Btates, or of any state, authenticated by the attestation of the clerk,

(a) 47 Me. 102; 48 Me, 827; 51 Me, 112, 125; 55 Me. 200.
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or officer havmc charge . thereof and by the seal of such court, shall Crap. 8‘)
be admitted in evidence..
Ssc. 97. Printed copies, purpmtmo' to be pubhshed under the Printed copy

of statutes of
authority of government, of statutes, acts, and resolves of the United U. 5. or of the

States, or of this, or any other state or territory of the United States, ié?i“?fs (gf}:nlt-
may be adnntted as evidence ; those of this state as sufficient, those of & ESe 82,492,
_other states as prima facie. ~

‘Sec. 98. Foreign laws may be proved by parol evidence, but Porefgulaws |
when such law appears to be existing i in a written statute or code, it laws of the
may be rejected unless accompanied by a copy thereof. The unwrit- Drove. now
ten law of any other state or territory of the United States may be B S0
proved by parol ev1dence -and by books of reports of cases adjudged
in their courts. . SRS

Src. 99. In all actions touching the realty, or in which the title Tn what cases
to real estate is material o the issue, and where original deeds would gﬁg@“ﬁ’ﬁ;{
be admissible, attested copies of such deeds from the registry may be e 808,
used in evidence, without proof ,of their execution, when the party 54 Me. 13.

. . . . .Y 55 Me. 166.
offering such copy is not a grantee in the deed, nor claims as heir,
nor justifies as servant of the grantee or his heu-s

Szc. 100. Coples of all papers and documents belonging to or Copies of con~
filed, or remaining in the office, of any consul, vice-consul, or commer- fom ] h%llllgecus‘
cial agent of the United States, and of all official entries in the hooks documents and
or records of any such office, when certified under the hand and official ‘;‘é}&e“ccegzg
‘seal of the proper consul, vice-consul or commercial agent, are admis- 1870, c. 71,
sible as evidence. Copies of registéls or enrollment of vessels, or of

- any other custom house records or documents deposited in the office
of the collector of cilstoms, attested by him or his deputy, under seal
of office, may be used in evidence, and have the same effect as the
production of the records in court, verified by the recording officer in
person.

Sec. 101. The certificate of the adjutant general relating to the Adjutant gen-
enlistment of any person in the United States’ service, from this Sé%ii‘?éﬁ‘éé’éé"
state, and of all facts pertaining to the situation of such person, to 6% & 11
the time of and including his discharge, as found upon . the records
of his office, shall be prima, facie evidence of the facts so certified,
in any suit or proceeding in any of the courts and tnbunals of this
state.

Sre. 102. When the testnmony of a subscribing witness to any Testimony of
deed, or of the magistrate who took the acknowledgment thereof, has ﬂfll_ﬁg&ﬂje‘f}nsg}b-
been taken in the trial of any civil cause, in relation to the execu- ness, or mag-
tion, delivery, or Tegistry of such deed, and such witness has since Etvrgﬁelzﬁi%?;
died; proof of such former testimony shall be admissible in the trial ey o 1.
of any other civil cause involving the same questlon, if the partles
are the same, or where one of the parties is the same, and the

adverse party acted as agent or attorney for the adverse party in
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Cuar. 82. the former suit, but ‘such testimony shall be hable to J.mpeachment
 like the testimony of a living witness. : :
Witing dated . Sgg, 103. No deed, contract, receipt, or other 1nstrument in
day, not void  writing, shall be held void by reason of being dated on' the Tord’s
?fi‘ésdaf;qdb o day, ‘mthout other proof than the date, of 1ts bemg made and. deliv-
ered on that'day. - .o :

COSTS-

?nrtv prevail-  SEC. 104, In all actions, the party prevailing, * shall recover
1ng recovers B B : PR
cost. costs unless otherwise specially prov1ded (a)

R.S.c.82,§ 94 :

cOftsiﬁ'wigm SDG. 105 When a plaintiff - appeals from a Judu'ment of a
e o municipal or pohce court, or a trial justice in his favor, and

peals from - does nob recover, in the appellate court, a greater sum as damages,
Judgment in

Ihzissfavcél;,§9 he shall recover a quarter of the sum last recovered for costs. (&)
.S.¢.82,§95.
4 Me. 66. Sec. 106. In actions of replevin, when the jury find that each

ggff:;’; 3¢ party owned a part of the property, they shall find and state in their

R G e 82,06, verdict the value of the part owned by the plamtlﬁ' when replev1ed
without regard to the value as estimated in the replevm bond; and
if such value does not exceed twenty dollars, the plamtlﬁ’ shall
recover for costs only one quarter part of such value. (o)

. Sg,it::;l 1 ac- SEc. 107. In actions commenced in the supreme Judrcl_al court,
should have  except those by or against towns for the support of paupers, if it

menced hefore appears on the rendition of judgment, that the action should have

T ronert been commenced before a municipal or police court, or a trial justice,

o s or. the plaintiff shall not r8cover for_costs more than one quarter part of

_ 28De.20%  his debt or damages. On reports of referees, full costs may be
32 Me. 100.
e allowed, unless the report otherwise prov1des. @:.

When dama-  SEC. 108, When an account is filed in- set-off and plamtlﬁ'

gﬁssgg%%egm recovers not exceeding twenty dollars, he is- entitled to full costs, if

B 8ic.52, 508, the jury certify in their verdict that the damages were reduced as
i low as that sum by reason of the amount allowed in set-off. (e)

Costsofevic  SEC. 109, When a party recovers double or treble costs, the fees

dence not
o of witnesses, depositions, coples, and other ev1dence are not to be

i{?‘s’fi‘.l‘sz, ™ doubled or trebled. :

(@) When parties recover costs.” 2 DMe. 397; 5 DMe. 19, 281; 6 Me. 116; 12 Me. 345,
458; 15 Me. 53; 19 DMe. 22; 20 Me. 124; 26 Me. 74; 30 Me, 557; 87 Me. 548; 38 e, 190;
39 Me. 465; 54 “Me. 437. o . L
MWheu partles do not Tecover costs, 13 Me. 49; 19 Me. 204' 43 Me. 14' 35 e, 14; 38 .

e. 235

Parties liable for cost. 5 1le. 174 6 Me. 48; T Me, 899; 10 Me, 431; 13 Me. 255; 18
Bfe. 332; 29 Me. 302, 559; 41 Me. 458 :

“(0) 1 Me. 15, 17; ’TMe. 356; 10 Me 69; 54 Me. 436
(c) 2 Me, 162; 6 Me, 261; 12 Me, 51; 40 Me. "84 49 Me, 322.

(d) 1Me. 406; 4 Me. 66; 8 Me. 106,138; 11 Me. 143; 12 Be. 345; 21 Me. 385; 28 Me. 204;
32 Me. §0, 100; 34 Me. "01, 43 NMe. 318 47 Me. 406 49 Me. 335 50 Me. 336; 01 Me
460; 53 Me, 514 :

Report of referees, 14 Me. 396.-.

(€) 5 Me. T4; 31 Me. 130; 44 e, 427; 56 Me, 70,

a
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Sze. 110 On application of a private person for a writ of review, CHaP, 82.

- Costs may or
certiorari, mandamus, or quo warranto, or like process, the court ;B&S P4y 1

may or not allow costs to a person appearing on notice as respondent. allowed on
petitions for
Sec. 111. When costs have been allowed against a plaintiff on review and
Le- . N
nonsuit or dlscontmuance, and’a second suit is broucrht for the "same R 5.8,

cause, before the costs of the former suit are paid, further proceed« et 400,

ings shall be stayed, till such costs are pald and the suit may be dis- gfistttsoolfeﬁprnsifi
missed, unless they are paid at such time as the court appoints. before second
Sec. 112.  When a suit is brought in the name of the state for %"eslscn;ed' :

. the benefit of a pnvate person, his name and place of residence shall §5 a2 56,

be indorsed on the writ; and if the defendant prevails, judgment for 48 Me. 161.
A person suing
his costs shall be rendered against such person, and execution issued, in’the name of
‘ . the state is Ha-
ag if he were plamtlff = ble for costs:’

'Sre. 113, When a defendant prevaﬂs against the state in a civil §155.% %

smt, _]udurment for ‘his costs shall be rendered against it, and the treas- State liable for
4 Cr
urer of the county shall pay the amount on a certified copy of the suit.

judgment; and the amount shall be allowed to him in hls account §16Q§ . 8%
mbh the state. - 26 Me. T4,

No fees tnxed

© SEc. 114.- When the state recovers costs in a cm] suit no fees folrl uttt:ntley
whcen state re~
shall be taxed for the travel of an attorney. COVErS COStS.

Sgc. 115. The name and place of residence, if known, of an §1c§ o &

assignee shall, at any time during the pendency of the suit, be in- In suitin
name of as-

dorsed by the request of the defendant on the back of a writ or pro- siguor, as-
wnee s name
cess commenced in the name ‘of his assignor, or ‘further proceedings to be endorsed
or defendant -

thereon shall be stayed ; and if the aefendant prevails, Judgment for may sue him -
his costs shall be rendered against the plaintiff and such assignee, as {{’_rs‘f.ozfsg,
if both had been originally joined in the action ; but if not so indorsed $ 103
and proceedings are stayed the defendant may maintain an action 39 Me, 560.
on the case against the assignee for his costs. .~ - If such as-
-Bmc. 118. Tf the name of such assignee is not Imown to the signeeis not

Eknown,defend-

- defendant until after he has recovered judgment against the plaintiff ant may fn ac-

for costs, he may maintain an action on the case against such assignee case recover.
for his costs, within six years from the time of judoment ; and such ﬁﬁiﬁﬁgget
judgment for costs may be ‘set-off between such assignee and the Hldémée%tz,
defendant, as if the assignee had been plainfiff in the suit. ;10'?'

n divers ac-

Sec. 117. When a plaintiff brings divers actions at the same tions against

term of a court against the same party, which might have been joined ;Eeﬂigr?;ﬁgrty

in one, or brings more than one suit on a joint and several contract, pyrer ee "
he shall recover costs in only one of them, unless the court certlﬁes aliowed. |

that there was good cause for' commencing them. . - - S e

'Src. 118. A plaintiff shall not be allowed costs in an | action on a 35 Me. 454,

judgment of any tribunal, on which an’ execution could issue When E?Eﬁlgféé :

o : : - in actionson
such suit was commenced, except in trustee process. , indgmonts.

56 Me. 80,
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CHap. 82.

Travel in ac-
tions bv a’ cor-

Power of the.
court Over:
costson . .~

amendments.

or continu- :
ances not af-

Bankropt re-
COVers no costs
nantil certifi-
_cate is pro-
duced in cou.rt

TU. S. tax paid
recoverable as
costs.

1862;-¢. 144.
Costs may be
passed - upomn
by the court
during term:
and exceptions
filed. - Other-
wise clerk’s
decision finak’
1868, c. 130,

Rights of
action against
the party or
perjured wit-
nesses for
damages,

when a judg-
ment has been
obtained by
perjury.
1864, c. 258,
§§1,2.
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Sec. 119, In ncttons of & (‘Jyorporation,‘ its travel is to be eom-
puted from the place where situated, if local, otherwise from the

-place where ‘its business is usually transacted, not ‘exceeding forty

miles, unless its agent actually travels a greater distance to- attend

: court

Sec. 120. The power of the court to require ‘payment of costs
or to refuse them as condition of amendment or contmuance, is not
affected by the pronsmns of this chapter. ,

Src. 121.  When a defendant pleads a discharge in banlcruptCy,
obtained after the commencement of the suit, he can recover no costs
before the time when the certificate was produced in courf.

Sec. 122, Any tax reqmred by act of congress on any pro-
cess or proceedmg in court, or on any evidence used therein, shall
be allowed, as costs, to the prevailing party paying it.

- SEc. 1‘)8., ‘When a nonsuit or default is entered, or verdlct ren-
dered, or a report of referees accepted, in an action, either party on
application to the court, may have the costs recoverable taxed by the-
clerk; and passed upon by the court during the term; and any party
aggrieved by the decision, may file exceptions thereto ; but if no such
application is made, the clerk, after adjournment, shall deternnne
costs, and his dec:1s1on shall be final. :

- ACTION FOR PERJURY.

SEc. 124 When a judgnent has-been obtained against a palty
by the perjury of a wWitness or witnesses introduced at the trial by
the adverse party, the injured party may bring an action on the case
within three years after such judgment or after final judgment in
any proceedings for a review thereof, against such adverse party, or

. any perjured witness, or confederate in the perjﬂry, to recover the -

damages sustained by him, by reason of such perjury; and the judg-

i ment in the former action sha.ll be no bar thereto.

Execution,.
when issued,
and retuin-

8 Me. 207,

Not after one
yeur excep-

R S c. 82,

§ 118,

May be
renewed with-
in three years.

EXECUTIONS.

Skc. 195. Executions may be issued on a judgmentof the
supreme judicial court after twenty-four hours from its rendition,

- returnable within three months. ()

Smc. 126. No first execution can be issued after one year from
the time of judgment, except in cases provided for by section four;
in which the first execution may be issued not less than one, nor
more than two years from the time of judgment.

SEG 127. An alias or pluries execution may be issued within
three years after the day of the return of the precedmg execution
and not afterward.

(d) 2 Me, 109; 8 Me. 207; 11 Me, 177; 15 Me, 64; 24 Me, 304; 27 Ble, 557; 49 nie. 414,
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Sgc. 128. When execution is not issued within the times pre- CHAP. 82,
Wiien execu-
scribed by the two preceding sections, a writ of scire facias against 47 ¢t Sxect

~ the debtor may be issued to show cause why execution on the judg- 1:5““11 scire

facias may be
ment should not be issued, and if no suﬂicwnt cause be shown, exe- brguglgl on
. Jjudgm
cution may he issued thereon. R. S. c. 82,

SEc. 129. On executions, issued on judgments or ackmowledg- %:ig;lﬁons

ments of debt, interest shall be collected from the time of judgment, frmed tocol-

or payment, and the form of the execution be varied accordingly. judgments.
Sec. 130. A justice of the court in which the judgment was ren- §116.

dered, upon proof by affidavit or otherwise of the loss or destruction Ilgi‘;%‘éef:sggfdl

of an execution unsatisfied in whole or in part, may order 2 new exe- on p proof of

- cution to be issued for what remains unsatisfied. R.S.c.82,
Sec. 181. When the report of commlssmnels appointed by the %Vl;;[n amomnt

probate court to decide upon exorbitant, unjust or illegal claims allowed fl;)yﬂ

against a solvent estate, has been returned and finally accepted in commissioners
on solvent es-

favor of a cre(htor, and the amount allowed him is not paid within t'lted,ls ot
thirty days thereafter, he may file a certified copy of such report in Says, 8.5. 0

the office of the clerk of the courts, and apply in Wwriting to a judge D27 okder an
of the supreme judicial court for an execution ; and he shall order a issuedfordebt,
hearing thereon, with or without notice to the adverse party. The gost. Clerl’s.
application shall be entered on the docket of the court if in session, 1865, c. 298,
otherwise on the docket of the preceding term. If no sufficient

cause is shown to the contrary, the judge shall direct an execution to

be issued for the amount allowed the creditor by such report, with

interest from its return fo the prob&tei court, and costs allowed by the

probate court, if any, three dollars for clerks’ fees, and travel and
attendance, and expense of copies and service of notices, as in suits

at law.
STENOGRAPHERS.

" SEc. 182. Atany term of the supreme _]lldJClal court, the presi- Stenogra-
ding justice may appoint a stenographer to report the proceedings ggggi;lrﬂ;:;
thereof, who shall be an officer of the court, and be sworn to a faith- gg;;iﬁggmu

ful discharge of his duty. TUnder the direction of the court, he shall %sgg o 118
take full notes of all oral testimony, and other proceedings in the trial
of causes, including the charge of the judge, and furnish, for the use
of - the court, a fair, legible, long—hand copy. of so much of his notes
‘as the court directs. He shall receive for his services, from the
treasury of the county in which the court is held, the sum allowed by
the court, not exceeding five dollars a day for attendance, six cents a
mile for actual travel, and ten cents for every one hundred words of
_ the long-hand copy furnished for the use of the court. He shall also
furnish a copy of so much of the evidence and other proceedings,
taken by him, as either party to the trial requests, on payment there—

for, by such party at the rate aforesaid.
42
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