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CRAl'. 71. 

SALES.OF REAL ESTATE. [TITLE VI. 

CHAPTER 71. 
SALES OF REAL ESTATE BY LICENSE OF COURT. 

LICENSES TO SELL RESIDENT ESTATES. 

SEC. 1. In what cases licenses may be granted to sell, lease or exchange real estate. 

SALES AT AUCTION. 

SEC. 2'. Sales to be at anction, saYing excepted cases. Appeal. Jurisdiction of S. J. 

Court. 
3. Bond to be filed. Conditions. 

4. Oath first to be taken. 
5. Notice previous to granting license. 

6. No license to issue if parties give bond, and falfil it. 

7. Notice of sale, how given. 

8. Judge to certifYto S. J. Court in certain cases. 

9. Parties may be examinep. under oath. 

10. Overseers of the poor to certify in certain cases. 
I 

PRIVATE SALES, .il."D SALES ON OFFER. -

SEC. 11. Licenses to sell at private sale, and on offer; proceedings. 

SALES DY GUARDIANS .il."D WIVES OF INCAPACITATED WARDS. 

SEC. 12. Wife of incapacitated ward may join in deed with guardian, or release dower. 

13. Guardian may invest her interest; trust to be enforced. 

SALES OF NON-RESIDENT'EsTATES. 

SEC. 14. Sale of estate of d~ceased persons or minors out of the state •. 

15. Proof of appointment in another state of executor, &c. 

LICENSES TO CARRY INTO EFFECT CONTRACTS OF DECEASED PERSONS. 

SEc.16. Administrators and others may be licensed to carry into effect contract of 

deceased. 
17. Notice ~o be given, and bond required. 

GE~~RAL PROVISIONS. 

SEC. 18. Licenses limited to one year; may be renewed. 

19. Sales may be adjourned. 
20. Lieenses may include lands in other counties. 

21. Lieenses may prescribe the land to be sold. 

22. What estate of deceased is liable to sale. Effect of deed. 

23. Surplns proeeeds of sale to be distributed as real estate. 

24. What parties are to be notified, and may appear. 

25. Costs when lieense is contested. 
26. Proof of notice of sale, certificate and record; 

27. Proof of parol when certificate is not returned. 

28. Remedy for neglect or miseonduct of person lieensed. 

ACTIONS TO TRY TIIE TITLE OF L.il."DS SOLD DY LICENSE. 

SEC. 29.' Proeess to reeoyer back land sold by license limited to five years. 

30. Requisites for valid sale, as against persons claiming under deceased or ward. 

31. Requisites for valid sale as against persons claiming adversely to the title soIa. 
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SEC. 1. Judges of probate, in the counties where the applicants CRAP. 71. 
hereinafter named were appointed, may license the sale, leasing or I.n what cases 

. h" h t hcenses may exchange of real estate and any mterests t erem m w atever coun y be granted to 
'tu t d . th £ 11' . li ti' sell, lease or Sl a e ,m e 0 owmg cases, on app ca on: exchange real 

Fint.-Of executors or administrators, for power to sell so much R.ts~e~. 71, 

of such estate of the deceased as is necessary to ~ay debts, legacies, Uli,~~·45. 
and expenses of sale and of administration. 1868, c. 8. 

S 0 h fr·· d di f' d th' . 1868, c.169,§ 1. econa.- f t e 'len s or guar ans 0 mmors an 0 er mcapaCl- 1870, c. lla, 

tated persons, that the guardians, or some) other suitable persons, ~\J~: gO:9. 
·may be authorized to sell real estate of their wards, or any trees or ~ ~:: !~:Ii7. 
timber standing thereon, for the payment of debts, expenses of sale 52 Me. 192. 

and of guarclianship, and for the support of their wards, and to pro-
vide a reasonable sum in anticipation of accruing expenses, when there 
is not sufficient personal property therefor, exclusive of such as the 
judge may deem proper to reserve for the use of said wards; or to 
sell the same and place .the proceeds at interest; or to sell it for two 
or more of these purposes; or to lease such real estate for any term 
of years, or exchnge it for other real estate, when it clearly appears 
that such sale, lease or exchange would be for the benefit of the 
wards. But when licensed to be sold in order to place the proceeds 
at interest, any part thereof may be used for the support of the 
wards if it becomes necessary. 

Thi1·a.-Of executors, administrators, or guardians, when it R. s. c. 71, § 1. 

appears by the petition and proof exhibited, that the residue woula 
be greatly depreciated by a partial Efule of any entire portion under 
the foregoing authority, to sell the whole, or such entire parts thereof, 
as will not injure the residue. 
. F01l1·th.-Of a husband or guardian of an insane wife resident in R. S. c. 71, § 1 . 

. the county, to sell, on such terms and conditions as the judge thinks g78~' c.lla, 

proper, for a sufficient consideration, any real estate.·;:held by him in -
right of his wife, or any of her rights of dower. 

Fijth.-Of executors or administrators to sell wood and timber 1861, c. 45. 
standing on the real estate of their testator or intestate,.for the pay-
ment of debts, when ·it clearly appears to the judge to be for the 
advantage of those interested in the estate. 

Sixth.-Of executors or administrators, to sell as real estate the 1868, c. 8. 

interest which their testator or intestate had in a land waITant issued 
by virtue of any act of congress, when not disposed of by will, and 
to distribute the net proceeds thereof among those entitled by law to 
such interest. 

Seventh.-Of guardians, when a highway, railroad or canal is R. S. c·, 71,§ 18, 

authorized to be constructed through the lands of any ward, or a dam 
is cons~ructed by which such lands are liable to be flowed, to give, 
for a reasonable compensation, a full release of such ward's claim for 
damages, which shall be binding on the ward and his heirs. forever. 
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CHAP. 71. Eight7~.-Of executors or administrators, to 'sell real estate held in 
See c. 65, § 35. mortgage, or taken on execution, and -the right of redemption fore- -

closed, when it appears to be for the benefit of the parties in interest, 
and to distribute the proceeds as in other cases of personal estate. 

See c. 64, § 21. Ninth.-Of public administrators, after three years from the grant­
ing of administration, to sell ~ny or all of the real estate of the 

. deceased, when it appears to be for the interest of all concerned, and 
that no heir or other person interested therein, except creditors, can 

1870, c. 113, 
§ 19. 

be found in the United States. 
Tenth.-Of a part or all of the heirs living in different states, of a 

person deceased, who left real estate in this state undevised, the own­
ers of which cannot dispose of their separate interests without loss, 
that the executor, administrator or other suitable pers~n be authorized 
to sell such estate, and distribute the proceeds, after paying expenses, 
amongst such heirs, according to their respective rights therein; 
unless, after public notice, the first publication to be thirty days prior 
to the hearing, or longer if the judge deems it necessary, any owner 
objects to such sale; and if so sold, the share of any absent owner 
shall be placed on interest until called for by him or his legal repre­
sentatives. 

SALES AT AUCTION. 

Sales to be at SEC. 2. .All the sales aforesaid shall be at public auction, except 
!lllction, satv

d
- as hereinafter provided, and the decision of the judge of probate on mg e.....:cep e . -

cas~s .. A-ppeul. such applications may b~ appealed from, as in other cases; and the 
Junsdiction of • "al hall h . . al d . . di . 
S. J. C. supreme JudiCl. court s ave ongm an concurrent JUTIS ction 
R. s. c. 71, § 2. 'th th b t t' 11 th fi'd 8 Me. 220. - iVl e pro a e cour ill a e cases a ores a:! • 

Bond to be . SEC. 3. .All persons 'licepsed as aforesaid, before proceeding to 
filed. Condi-· h - hall' b d h' 
tions. make such sales, leases or exc anges, s . gIve on to t e Judge of 

. r86~:~: n9~ 3. probate for a sum, with sureties to his satisfaction, with the following 
39 Me. 15. conditions: 
50 Me. 74. -

Fi1·st.-That they will observe all the provisions of law for the sale, 
leasing or exchange of such real estate or interests therein, and rise 
due diligence in executing the trust. 

Second.-That they will truly apply and account for the proceeds 
of sale or lease according to law. 

Oath first to SEC. 4. Before fixing upon the time and place of sale, leasing or 
~~ ~~~7i, § 4. exchange, they shall be duly sworn before the judge of probate, (r 
§~6~e~':A~:' before ·somejustic.e of the peace, whose certificate shall be returned to 

the judge, and filed and recorded by the register. 

Notice previ- SEC .. 5. No lioense shall be granted for the sale of any such real 
in~ fr~g:e~t- estate, of the 'Value of more than fifty dollars, unless by the written 
R. S. c. ,7~, § 5. consent of all persons illterested therein, until after .public or personal 

notice of the time and place of hearing, to all persons interested in 
,the .prQpertr, to appear and o1?ject if they see cause. If any party 



TITLE VI.]_ SALES OF REAL ESTATE. 549 

int~rested resides without the state, such special notice may be given OHAP. 71. 
as the court directs. ' 

SEC. 6. Nor shall such license be granted, if any of the parties,)so lic~nse to 
. t t d . h - . b -d t th - t d" t t Issue, if par-III eres e ill silc 'estate, gIves on 0 - e execu or, a mllllS ra or, or ties give bond 
gmirdian,in a sum and with sureties approved by the court, to pay all R~~:~~~\!\ G. 

sums, for the payment of which license is asked, so far as the goods 
and chattels, rights and credits of the deceased or ward are insuffi-
cient therefor; but such bond shall not bar any future application for 
the same purposes, if the obligors, on reasonable notice and demand 
fail to perform its condition. ' , ' -

SEC. 7. Every person licensed as aforesaid, previous to such sale, Notice of sale, 
shall give thirty days' notice thereof, by posting up notifications in ~~s.tR § 7. _ 

some public place in the town where the estate lies, and in two adjoin-
ing towns, and in the town where the said deceased last dweit, or 
where the ward'resides,if within the state; or by causing an adver-
tisement thereof to be published three weeks successively in such 
newspaper as the court, authorizing the sale, orders; the first publi-
cation to be thirty days before the sale. 

SEC. 8. Everyapplication for the ~ale of anj estate, under the Judge to ~cr-
. . f th h' d 'fi t' f th :fir t t' d th tiN to s, J. C. provIsIOns 0 e t IT speC! ca IOn 0 e s sec lOn, ma e to e in'certain 

supreme judicial court, shall be accompanied by a certificate from the ~~~~\. 71, § 8. 

judge of probate of the county where such estate was inventoried, 
showing , the value of the real and personal estate of the deceased or 
ward, and the amount of his just debts or legacies, if the casereqcire 
it; and also the opinion of such jud~ of probate, whether it is neces~ 
sary that the whole or a part of the estate should be sold, and if part_ 
only, what part; and in all applications before said court, by guar-
dians of minors under the second specification aforesaid, a certificate 
must likewise be produced from the judge of probate in the county 
where such minor's. estate was inventoried, stating that in his opinion 
it would be for the interest of such minor, that the whole or a part of 
said estate should be sold for the purpose specified, and if part only, 
what part. 

SEC. 9. Any court, hereby -authorizcd to grant licenses, may Parties muybe 
examine, under oath, the petitioner or any other person, whether d~::~~ un­

interested or not, touching the truth of the facts ,set, forth in the R.B. c. 71, § 9. 

petition. -, 
SEC. 10. No license to sell the estate of any ward, nbt a minor Overseers of 

or insane, shall be granted, Unless the applicant produces to the court ~~~Jf~oi~ t~er_ 
a certificate under the hands of the overseers of the poor of the town tain cases. 

R. S. c. 71, § 10. 
where the ward resides, if in this state, giving their consent to the 
sale, and their opinion as to the amount proper to be raised thereby, 
excluding debts contracted by gaming;' and if applicable to the case, _ 
whether it is necessary to sell a greater amount in value of land to 
prevent injury to the residue. 
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CHAP. 71. PRIVATE SALES.AND SALES ON OFFER. 
Licenscs to sell SEC. 11. In all cases where the courts may license a person to 
at private sell rcal estate at auction, they may'license him to sell from time to sale, and on 
offerj pro- time at private sale, or to accept any advantageous offer for such 
ceedings. 
R, S. c. 71, estate or any part of it, and convey the same accordingly, if it 
§§ 13, 14. b d b h . 1869, c, 4.. appears to e for the interest of all concerne ; ut w en so licensed, . 
goMM~.2~~3., he may sell at auction, by complying with all the requisitions of law 

for sales at auction, and with any particular conditions of his license; 
and he shall be sworn and give bond as if he was licensed to sell at 
auction; and the court shall decide wh?-t notice, if any, shall be given 
of such sale, and if any is required, it shall be inserted in the license 
and given accordingly. ' 

SALES :BY GUARDIANS .AND WIVES OF INCAPACITATED WARDS. 

W~e of inea-" ,SEC. 12. . When the guardian of an incapacitated pers~n is duly 
paeltated ward li d II h' . f hi d . t t h ld b him' may join in cense to se t e illterest 0 s war ill any es a e, e y , ill 
~~~~.li!~h or right of his wife, she may, for a suffi~ient consideration, join with the 
release dower. guardian in' deed thereof and it shall be as effectual as if made 
R&~~§~ , ' 

. with her husband when under no disability; and when licensed to sell 
the real estate of his ward, she may release her right of dower 
therein to the purchaser, by a deed duly executed solely or jointly 
with the guardian, and she shall thus be forever barred of d9wer in 
the premises. 

Guardian may SEC. 13. The guardian, with the consent of the judge of pro bate 
invest pro- t h· h ' t " . . h h'f; h t ceeds of her o "IV om e accoun s, may agree ill wnting WIt SUC WI e owo 
~~t~~e~~~o~~~ invest, or otherwise ili'spose of a part of the proceeds of the sale of 
R: S. e. 71, ~ 16. the whole estate for her sole use, equivalent to her interest therein ; 

'and the supreme judicial court may enforce such agreement in eqUity, 
as a trust .. ' 

SALES OF NON-RESIDENT ESTATES. 

Sale of estate SEC. 14. The supreme judicial court and the' probate courts may 
~~r~~~~a~~dmi_ grantlicen,se!3 to contirrue in force for three years, to executors and 
nors out of the administrators of persons deceased out of the state, guardians of state. 
R S. e, 71,j11. wards living o-q.t of the state, or some other suitabJe persons on their 
1870, c. 17n. . . 11 d 1 . h' . his 
11 Me. 99. petitIOn, to se an convey rea estate or illterest t ereill ill t state, 

as ifs\lch deceased persons had died, and such wards lived.in this 
state, and such e,xecutors, administrators, or guardians, had been here 
appointed; and .all proc,eedings in such cases, before any probate 
9Purt, shall be had before the jJ+dge of probate for the county where 
the real estate or any part thereof lies, and the bond required shall 
be given to him. 

Proof of ap~ SEC. 15. A certified copy of the appointment of such executor, 
~~~~~~re~;!ljt~. administrator, or guardian, by any court of probate having jurisdic­
&,fe.executor, tion in any other ,of the United States, examined and allowed by any 
R.S.e.71,§12. judge of probate 'in this state, and filed andrecordec1 in his county, 
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shall be sufficient proof of appointment to entitle him to the benefit CHAP. 71. 
of the preceding section. 

LICENSES TO CARRY INTO EFFECT CO}""'TRACTS OF DECEASED PERSONS. 

SEC. 16. When it appears to the judge of probate having juris- Administra­

diction, that any deceased person in his lifetime made a iegal contract ~~~s;~ff ~~-
t al d t d b d th fr d . d licensed to fnl­o convey re estate an was preven e y ea om so Oillg, an fill contract of 

that the person contracted with or petitioner has performed or is ~~s.a~:~i,§17. 
ready to perform the conditions required of him by the terms thereof, 1863, c. 188. 

• • • •• 1869, c. 3. 
he may on the petitIon of such person, his hell'S, aSSIgns, or legal 3 Me. 50. 

. tL ' th t ,,-=- =-t . 1 51 Me. 423. representatives, au uorue e execu or or aU1l.l.11lJJ:j rator, or specIa 
administrator of the deceased, oi', when there is no executor or admin-
istrator, the guardian of the heirs of the deceased, to execute deeds 
to carry said contract into effect; and when such conveyance is made 
to an executor or administrator, he shall stand seized of such estate 
to the same uses as in case of real estate set off to him on execution. 

SEC. 17. Before granting ~uch authority, the judge shall cause Notice to be 

due notice to be given to the heirs and all other parties interested, ro~e.r~:;u~red. 
and require the person authoriz(ld to make conveyance, to give bon¢l 186,1" c. 263. 

with sufficient sureties to account for whatever he receives therefor.' 

GENERAL PROYlSIONS. 

SEC. 18. No license granted under this chapter, except when Licenses-lim-

h · 'd d h 11 •• fi th fr' ited to one ot erwlBe proVl e ,s a remaill ill orce more an one year om ItS year; may bc 

date; but when that time has expired, a new license may be granted, p~~s~~~~i, § 19. 

with or without new notice, at the di~cretion of the judge, for the sale i~~~I~: ~~o. 
of all or part of the same real estate, on filing a new bond. ~2 Me. ~~1. 

SEC. '19. Any sale, duly appointed and notified, may be ~~e~~:be 
adjourned for a time or times within the time prescribed by the R~js.~l~§ 19. 

license, not exceeding fourteen days in all, at the discretion of the 
person licensed, by giving such reasonable notice. thereof as cu'cum-
stances will permit. 

SEC. 20. When"the real estate, for the sale of which license is Licenses may 

li . t t' th . di 'al include lands necessary, es ill WO or more coun leS, e supreme JU CI or pro- in otber COUll-

bate court, in either of said counties, may grant licenses ~or the sale ~~S. c. 71, §20. 

of the whole, or any part thereof, in any other county in the state. 
SEC. 21. Any court, granting license to sell real estate for the License may 

payment of debts, legacies, or expenses of administration, may pre- r.'1~~Ct~t~~~~d. 
scribe therein what particular portions thereof shall be sold, and in R. S. c. 71, § 21. 

what order, according to the last will of the testator or the principles 
of eCluity. 

SEC. 22. Lands, of which the deceased died seized in fee simple What estate of 

or fee tail, general or special, and all that he had fraudulently c.on- ~~1~s~gs~~c. 
veyed, or of which he was colorably disseized to defraud creditors Effect of deed, 

• ' R. S. c. 71, § 2:l. 
are liable to sale for the payment of debts, under any license granted 3 Me. 282. 

under this. chapter; and any deed, executed and recorded in due form 4 Me. 1. 
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CHAP. 71. of law, for adequate consideration, in pursuance of any such license, 
19 Me. 150. shall be effectual to pass to the purchaser all the estate, right, title, 
22 Me. 321. d ' . d 

an mtei'est in the granted premises, which the deceased, the war .' 
or other. person on whose acco.unt the license was granted, might con­
vey by a like deed if living and not incapacitated. 

~~1s1~p~~~~ SEC. 23. In all cases of the sale of real estate, or any part, or 
to be distIib- interest therein, by virtlle of licenses granted under any of the pro­
nted as real 
estate. visions of this chapter, the surplus proceeds of sale, remaining on the 
R. s. c. 71,~ 23. fi I t f h f h d h 11 b 'd"d nal sett emen 0 t e accounts 0 suc procee s, s a e conSl ere 

as real estate, and distributed among the same persons and in the 
same proportions as the real estate would be by law. 

What parties SEC. 24. All who are heirs apparent or presumptive of the ward, 
are to be no- h b 'd . . h d d tified, and may S all e conSl ered as illterested ill t e estate, an may appear an 
R:~~~~'71, ~ 24. answer to the petition of any guardian or other person for the sale of 

his estate; and when personal notice is required to be given, they 
shall be notified. 

Costs "here SEC. 25. When' the granting of any license is contested, if it 
license is con-
tested. appears that the petition or objection to it is unreasonable, the court 
R. s. c. 71, ~ 25. . d t t h ilin' ty may awar cos sot e preva g par . 
Proof of no- SEC. 26. The affidavit of any person licensed as aforesaid, or of 
tice of sale . I d b hi d' hill ' ht th ft th certificate ~nd any person emp oye y m, ma e WIt eIg ~n mon s a er e 
P~.cs~·~: 71, ~ 26. sale, and filed in the probate office, with one of the original advertise-

ments of the time, place, and estate to be sold, or with a copy of 
such advertisement, and recorded, shall be sufficient proof that such 
notice was given; an(lo!a copy of such affidavit, cei"tified by the reg­
ister of probate, shall be competent evidence thereof. 

PrhoofbytifiparOl SEC. 27. When auy person, licensed as aforesaid, has duly taken 
w encer" -
catc is not re- the oath required by law, but no ·certificate thereof has been retained 
turned. . h din' l'd b' d 1859, c. 59. as provided m t e prece g sections, pal.'o eVI ence may e reCeIve 

that such oath was administered, in the trial of any action respecting 
the estate so sold; and if prpved, it shall have the same effect as if 
a certificate thereof had been returned, filed and recorded. 

Remedy for. SEC, 28. If any person, interested in any estate sold as afore-· 
neglect or IlliS- • • 
conch!ctofper- smd, suffers damage by the neglect or IDlsconduct of the executor, 
son licensed. d" di . h din h R. S. c. 71,~27. a mmlstrator, or guar an, ill suc procee gs, e may recover a 

compensation therefor in a suit on the probate bond or otherwise, as 
the case may require. 

ACTIONS TO TRY THE TITLE OF L.A.l.'IDS SOLD BY LICENSE. 

Process to re- SEC. 29. No action shall be brought to recover any estate sold 
covcr baek • . . • 
l~nd solq br under this chapter, nor entry made thereon, except by judgment of 
license, limlted I 'th . t 'd th al b I" d h to five years. aw, WI a VIew 0 avOl e s e y persons c annmg un er t e 
R. S. c. 71,~ 28. d d b th d I" d him I 't' 14 Me. 344. ecease ,or y e war or persons c annmg un er , un ess 1 18 

done within· five years after the sale, or the termination of the guar­
dianship, except that persons out of the state, or under any legal dis-
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ability at said times, are limited to five years after their return.to the CHAP. 71. 
state, or the removal of the disability. . 
: SEC 30 In any action brouaht. to contest the validity of any· Requisites for 

• • 0 valid sale, as 
such sale, by the heir or others claiming under the deceased i the wife againslt pe~­

sons c runnng 
or her heirs,in case of a sale of her estate by her husband; or the under 

d .. . d hi h 1 hall' b 'd d deceased or war or persons clannmg un er ill, no suc sa e s e avOl e On ward. 

account of any irregularity in the proceedings, if it appears: R. S. c. 71, § 29 • 

.First.-That the license was granted by a court of competent 
jurisdiction, and the deed duly executed and recorded. 

Second.-That the person licensed took the oath, and gave the 
bond and notice of the time an~ place.of sale required by law. 

Tl!ird.-That the prenlises were sold in .such mauner, and within 
such time as the license authorized, and are held by one who pur­
chased them in good faith. 

SEC. 31. If the validity of such sale is contested by one elaim- :USc~a~~~ 
ing adversely to the title of the wife, ward, or deceased aforesaid, or adversely to· 

by a title not derivecl thrQugh either, the sale shall not be held void on :.eS~~~7~~~~O. 
account of any irregularity in the proceedings, if it appears that the 53 Me. 203. 

license was granted by a court of competent jurisdiction, a~d the 
deed duly executed and recorded. 
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