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TITLE VI.] DISTRIBUTION. 

ClIAPTER 65. 

ASSIGNillE},T'f OF DOWER, PARTITION OF REAL ESTATE, .AND DISTRIDU. 

SEC. l. 

2, 

3. 

4. 
5. 

6. 

7. 

TION. OF PERSONAL ESTATE. 

'. ASSIGNMENT OP DOWER A....'D OTHER LIFE L'TERESTS. 

In what cases the judge of probate may assigu dower. 

Commissioners to be appointed and sworn; how they shill assigu dower. 

Special assigument of dower, when it cannot be by metes imd bonnds, widow's 

ri~hts may be secured. 

Widow may waive jOinture and claim dower in certain cases. 

Widow may waive provision in husband's will, and claim dower. 

Rights of snrviYing husband in his wife's lands, and how to be assigued. 

Use of one-hill of deceased husband or wife's estate, when to be assigned to 

survivor. 

PARTITION OP REAL E~TATE. 

SEC. 8. In what cases the judge may make partition of real estate. 

9. Reversions or remainders may be divided. 

10. Appointment, oath and duties of commissioners. 

11. Partition of estate in different counties. 

12. Proceedings when equal divIsion cannot be made. 

13. Proceedings when interest of heir or devisee has been alienated, 

14'. When such iuterest is under attachment. 

15. What estate shall be included in the partition. 

16. Any owner may apply for partition. Notice . ., 
PROVISIONS .!I'PLYING TO ASSIGN:llENT OP DOWER; A....'D TO PARTITION OP 

REaL ESTaTE. 

SEC. 11. Warrant may be revoked. Proceedings. 
18. Guardians to be appointed for miuors, and agents for owners ont of the state. 

19. Proceedings when land is owned in common with other parties. 

20. Return of commissioners may be set aside or re-eommitted. Record and effect 

when accepted. 

ALLOW.L"iCES TO WIDOWS ll"D OTHERS. 

SEC. 21. Allowances to widows from personal estate. 

22. Mortgage debts allowed may be assigued. 

23. Temporary allowllUces during litigation. 

24. Widow mayhaye ninety days' support in her husband's house. 

25. Allowance to minor children, if no 1'iidow. When allowance may be divided. 

26 •. Allowance to hnsband from his wife's estate. 

DISTRIBUTION OP PERSONaL ESTaTE .AMONG HEIRS ll"D DEVISEES. 

SEC. 21. Remainder of personal estate how to be distributed, Proceedings if order of 

distribution is not executed. 

28. Distribution of specific articles . 

. 29. Debts may be assigned; conditions. 

30. Bond may be required in certain cases. 

31. Legatee may sne for legacy. 

519 

CHAP. 65. 
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CHAP. 65. 

DISTRIllUTION. [TITLE VI. 

DISTRIBUTION OF L,ums HELD IN MORTGAGE' OR T..I.KEN ON ExECUTION. 

SEC. 32. Lands held in mortgage or taken on execntion before foreclosure, to be treated 

and sold as personal estate. 

33. To be sold by license for payment of debts, legacies, &c. 
3i. 'In case of death of execntor or,administrator, proceedings. 

35. Distribntion, if-not redeemed or sold for debt. 

DrsTRIDUTrON OF THE ESTATES OF PERSONS DECEASED OUT OF THE STATE. 

SEC. 36. Estates of persons deceased ont of the state, how to be disposed of. 

37. Proceedings if snch persons died insolvent. 

3S. If o.ny residne, how to be distribnted. 

ASSIGNMENT OF DOWER'.AND OTHER LIFE INTERESTS. 

In what cases SEC. 1. The judge of probate, having jurisdiction of the settle-
thejndge of 
probate may ment of a deceased husband's estate, may assign dower to the 'widow, 
R~srC~~~~r. when her right of dower is not disputed by the heirs or devisees, in 
~t~~: 276. the larids of which the husband died seized, in any county, including 
44 Me. i5. a wood lot or other land used with the farm or dwelling house, though 
45 Me. 493. 
46 Me. 121. not cleared, but not including wild lands. 
(')3 Me. 238. 
Commission- SEC. 2. He may issue his warrant to three discreet and disinter-
;~l~fe~eaid ested persons to assign the dower by metes and bounds, when it can 
R~~~: 103, H. be donI) without pre~udice to the whole estate;. who ~hall b~ duly 

sworn, and shall assIgn the same equally and lIDpartially, mthout 
favor and affection, as cqnveniently as may be, in one or more par
cels, for the best intefl~t of the parties. 

Special as- SEC. 3. When a division by metes and bounds cannot be coven-
signment of 
dower. iently made, dower shall be assigned in a special manner, as of a third 
R.S.c.l03,~5. part of the rents and profits; in which case the judge may, if he 

deems it necessary, require the parties having the estate to secure 
the widow's share by mortgage or otherwise. 

Widow may SEC. 4. When a jointure or pecuniary provision has been made 
waive jointure 
in certain before marriage for the benefit of an intended wife, without her con-
cases. 
R. S. c. 103, 
§i1. 
49 Me. 460. 

sent, or has been made after marriage, she may, within six months 
after her husband's death, elect, in writing filed in the probate court, 
to waive such provision, and claim her dower; otherwise her dower 
shall be barred. 

Widow may SEC. 5. When a specific provision is made for a widow in her 
~~I~ h~~~~s- husband's will, s~e shall, within six months after probate thereof, 
~~~~'~.i~k make her election, whether to accept it or claim her dower; but shall 
t ll~. 148. not be entitled to both, unless it appears by the will that the testator 
32 Me. 132. plainly so intended. 
86 Me. 211. S 6 U h d . h . 1 EC.. pon t e' ecease of a WIfe w ose estate IS so vent, the Rights of sur-
TIving: hus: judge, unless she made provision for her husband in her will which he 
band m hIS h dul . d n1 h' . h . d" d h . wife lands as not y Waive , or u ess IS rig t IS Ispute by, er herrs or 
and how to be d . bird f 1 f hi h h ill d assigned. eVlsees, may cause one-t 0 any rea estate 0 w c see 
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seized to be assigned to the husband for his use during life, in the CHAP. 65. 
manner and with the rights of dower. R. S. c. 103, 

SEC. 7. When a husband or wife dies intestate, leaving no issue, U57i, c. 8. 

d th . I . h . d if th . ht f th . . 1870 c. 113 an e estate IS so vent, t e JU ge, e rIg 0 e SUI'vIvor IS § 21: ' 

not disp~ted by the heirs, may cause one-h.alf of any real estate of Useof one-
. .... b' . half of deceus-

WhICh the deceased dIed seIZed, to e assIgned to the surVIvor for use ed hnsband or 

d . lifi . th . d 'th th . ht f d wife's rcol es-UI'illg e, ill e manner an WI e rIg s 0 ower. tate, when to 
be assigned to 

PARTITION OF REAL ESTATE. snrviYor. 
R. S. c. 103, 

SEC. 8. The court of probate, having jurisdiction of the estate of t8\~', c.1l3, 

any deceased person, may make partition of all his real estate in this I§ 21.h t . 
. n w a cases 

state, among his heirs, or devisees, and all holding under them, when the~ndge ~ay 
. .,. di b make porti-

the proportions of the respective parties are not ill spute etween tion of reol 

h d h . d t b t' d din estate. t em, or 0 not appear to t e JU ge 0 e uncer am, epen g llpon R~ S. c. 65, § 1. 

the. construction of any devise or other conveyance, or upon other 3D Me. 414. 

questions that he thinks proper for the consideration of a jury and a 
court of common law. . 

SEC. 9.· Any reversion or remainder vested in his heirs, expec- Reve~sions or 

h d .. f t' ul t t d hi 'll remrunders tant on t e etermlllatlOn 0 any par IC ar es a e un er s WI or mny be . 

otherwise, may be in like manner divided, either during the existence ~1~~~'65, § 2. 

of such particular estate, or after its determination. 
SEC. 10. The partition shall be made by three disinterested com- Appointment, 

missioners, appointed by said judge, who shall first be duly sworn, and ~~~e~no~ com

make such partition pursuant to the will of the deceased, or the laws W.S.i~~~~~.§ 3. 

regulating the descent of intestate El,\ltates, as the case may be, among 
all the parties owning shares, whether they joined in the petition there-
for or not. 

SEC. 11. If there is estate in different counties to be divided, Partition of 

the J'udO'e may appoint separate commissioners for each county and estateinqiffcr-
o ent counties. 

issue warrants accordingly; and in such case, the partition shall be R. S:c. 65, § 4. 

made of the estate in each county, as if there were no other to be 
divided. 

SEC. 12. When the whole or any part of the premises, of greater P d' roeee lngs 
value than any party's share, cannot be divided without great incon- ,,:h.en eqnol di-

• • VIslOn cannot· 
vemence, the same may be assIgned to anyone or more of the par- be made. 

ti h will t 't d t th th h f R. S. c. 65,§ 5. es, W 0 accep 1 an pay 0 e 0 ers sue Sums 0 money, as 47 Me. 259. 

the commissioners award to make the partition just; but such parti-
tion shall not be established by the court, until all such sums are paid 
or secured, with interest, to the satisfaction of the parties entitled 
thereto; nor if inconsistent with the condition of the devise, under 
which they claim; but in such assignment males shall be preferred to 
females, and the elder to the younger children of the ,same sex. 

SEC. 13. No conveyance of the interest of any heir or devisee, Proceedings 

in the lands. of the deceased, by deed, levy of execution, or otherwise, ~:n~i~~;rest 
shall take from the judge of probate hifl jurisdiction to divide' and devisee has 
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, CHAP. 65. assign such lands in manner aforesaid; but the same shall enure to the 
been alienate(l. eCluitable owner of the part so cop.veyed; and in case of the uneclual 
R. S. c. 65, 9 6. di . . . d fi . h d' . h k VISIOn proVIde or m t e prece mg sectIOn, suc owner may rna e 

written application to the judge, before he accepts such division, for 
the ,share of such heir or devisee, and afler n'otice to such heir or 
devisee, the judge may decide in favor of such owner, and he shall 
be entitled to receive said share of the money, or so much thereof, as 
is proportional to his equitable interest. 

w
t 

hen
t 

.suehdin- SEC. 14. If the share of any such heir 01' devisee is under attach-
ercs IS un cr 
attachme~t. ~ ment, the judge, on like application from the plaintiff in the suit or the 
R. s. c. 6~, 9 {.' h' ffi hall . h clin h attac mg 0 cer, s reqUIre t e money, not excee g t e amount 

of the attachment, to be paid to the officer, who shall be answerable 
therefor in his official capacity, subject to the rights of the parties, as 
if originally attached. 

What es!ate SEC. 15. When such partition is made on the application of an 
shall be lll- h' d h' . h II b d c\ud~~ in the elr or one holding un er 1m, It s a e rna e among all the owners, 
itr.~~~5, 98. and include all the ancestor's estate, which any interested party 
12 Me 463. • h' 1 d d d b d h l' t' f . . reqUIres to ave mc u e ; an w en rna e on t e app lOa Ion 0 a 

devisee or one holding under him, it shall be made of all the estate 
held by him jointly or in common with others holcling under the tes
tator, which any devisee requires to have included. 

Any owner SEC. 16. Such partition may be ordered on the petition of any of 
may apply for h" f h' f . . '1' t h f h partition. t e owners 0 any s are, a ter gIVlllg persona notice 0 eac 0 t e 
~~~~~: 65,99. other owners in the state, and public notice if any reside out of the 

Warrant may 
be reyoked. 
Proceedings. 
1864, c. 225. 

state. .. 
PROVISIONS APPLYING TO ASSIGNMENT OF DOWER, AND TO PARTITION 

OF REAL ESTATE. 

SEC. 17. The judge may, for sufficient cause, revoke any warrant 
issued by him for the assignment of dower, or for making partition, or 
for settling 01' determining other interests in· real or personal estate, 
and grant a new warrant, or proceed otherwise, as circumstances may 
require. 

Guardians to SEC. 18. If it' appears to the court that any minor or insane per-
be appointed • • h . . d' h . 
for minors, son, wh.o has 1\0 guarchan ill testate, IS mtereste m t e premIses, 
~~:r~e~~~ ~[ the court shall assign him a guardian for the suit, to appear for him 
1~S~~~~e5, 910. and defend his interest; and if any owner reside without the state, 

havi.ng no agent therein, the judge shall appoint an agent to act for 
him;' 

Proceeding~ SEc. 19. When any of the real estate, of which partition or the 
when land IS • 't f d . d fi . h Id ; 'th th t f oiYlled in com- asslgnmen 0 ower IS praye or, IS e ill common -WI, a 0 

~~~r~;~ties. other persons, the judge shall order notice of the intended partition or 
~i t~: ~g7~ 11. assignment of dower to be given to the co-tenant, which shall contain 

a description of the premises to be divided, and of the' proportion 
claimed as belonging to the estate of the deceased; specify the time 
and place of hearing'the case, and b'e served by deliveringj to him, or 
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leaving at the place of his abode an attested copy thereof, at least CHAP. 65. 
fourteen days before the time of hearing; but if the co-tenant does 
not reside in this state, such notice shall be given as the judge 
requires. At the time appointed in the notice, the judge shall hear 
the parties, determine their respective rights in such estate, and direct 
the commissioners first to divide and set oft' the estate of the deceased 
fi.·om that of such other' persons, and then make the partition or assign-
ment of dower prayed for. 

SEC. 20. The J'udge may set aside the return of the commission- R~tu:n0fcom-
nusslOners 

ers, and commit the case anew to the same or other commissioners. m~ybe set 
• aSIde, or re-

The return, when accepted by the court, shall be recorded ill the pro- committed. 

bate office, and in the registry of deeds for the county in which the :;~g:~;e~dac_ 
lands lie, and be binding, to all intents and purposes, upon all p~rsons If.PJ~~ 65, § 12. 

interested, saving to them the right of appeal to the supreme court of 12 Me. 198. 

probate. 

ALLOWA.l."l"CES TO WIDOWS AND OTHERS. 

SEC. 21. In the settlement of any intestate estate, or of any tes- Apowances to 

hi h ·· I . hi h ... d £ h WIdows from tate estate w c IS illSO vent or ill w c no proVISIOn IS ma e or t e personal 

widow in the will of her husband, or she duly waives the provision Irs~~. 65, § 13. 

made, the judge may allow the widow so much of the personal estate, ~~7~~: ~~~, §7. 

besides her ornaments and wearing apparel, as he deems necessary, ~ M~: ~~7. 
according to the degree and estate of her husband, and the state of 50 Ne. 236. 

52 .UJ.e. 198. 
the family under her care; and he may also allow her anyone pew 53 Jlfe. 184. 
. . . h f hi h h d d di d . d d . h all 54 Me. 531. ill a meeting- ouse, 0 w c t e ecoose e seIZe, an suc· ow-
ance, when recorded, shall vest the title in her; and when an ,estate, 
which, at the time of said allowance, was considered insolvent, ulti-
mately appears to be solvent, the judge by a subsequent decree may 
make the widow a further reasonable allowance. And'when, after an 
allowance has been made from any estate, additional personal property 
belonging to'said estate comes to the knowledge of the judge, he may 
make a further allowance to her from such additional property. 

SEC. 22. When any allowance to a widow wholly or partly con- Mortgage 
. f d b d h d b fl' debts nllowed SIStS 0 a e t ue t e estate, secure y a mortgage 0 rea or per- may be assign-

sonal property, the.executor or administrator, under the dir~ction of R~·S.C.65,§14. 
the judge of probate, shall assign said mortgage and deliver the evi- 54 Me. 531. 

dence of such debt to her. 

SEC. 23. In the settlement of any testate estate, where no pro- Temporary 
... d £ 'd' . f h b d allowances VISIOn IS ma e or the WI ow ill the will 0 , er hus an ,or she duly ~U;rin&, 

waives the provision made, the judge shall make :Qer suitable allow- t~Ue~~~2, § 2. 

ances from the personal estate, from time to time, for the support of 
herself and family under her care, during any litigation concerning 
the will; and on the final probate of the will he shall make her a final 
reasonable allowance from the personal estate, according to the degree 
and estate of her husband and the state of the family under her care. 
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CHAP .. 65. SEC. 24:. A widow may remain in the house of her husband 
Widow may ninety days next after his death; without being chargeable with rent 
have 90 days' . '. 
snpportinhns- therefor; and ill the meantime, she shall have her reasonable suste-
band's honse. t f th t t R. S. c.103, nance ou 0 e es a e. 

~~wance to SEC. 25. In all insolvent estates, if there is no widow, the judge 
minor chil- may make a like allowan, ce from the personal estate to the minor dren, if no 
widow. children of the deceased, who are under fourteen years of age, and 
When allow- , . . 
a~c.e may be to those between fourteen and twenty-one years of age, who from ill 
r\S~~~65, § 15. health are unable to labor. And if there is a widow and such chil-
1869, c. 15. . dren by a former wife, the judge may, at his discretion, divide such 

allowance among the widow and such children of a former wife. 

Allowance to SEC. 26. Upon the decease of a wife whose estate is solvent, the 
hnsband from 
his wife's judge may make ~ allowance to her husband from her personal 
its:~: 65, § 16. estate, in the same manner as to a widow from ,the estate of her 
1870, c. 113, § 8. husband. 

DISTRIBUTION OF PERSONAL ESTATE AMONGST HEIRS A...'!D DEVISEES. 

Re~ainder of SEC. 27. When on the settlement of any account of an adminis-
peroonn} es- h . . hi h d 
t~te,.how to be trator or executor, t ere appears to remarn ill s an's any property 
dlStributed. '£ h t f db' d . f dmini' tr Proceedings if not necessary 01' t e paymen 0 ,e ts an expenses 0 a s a-
~%~ti~n~S~ot,-tion, nor specifically bequeathed, the judge shall or~er the same to be 
exeeuted. distributed accordincr to the will of the deceased, if any, so far as it 
R S. c. 65, §1'T., '" 
!870, c. 126. directs, otherwise according to the provisions of law; but before any 
00 Me. 188. . . . . 

order, detel'mllung who are hell'S, and the share of each, shall be 
passed, public or persorial notice shall be given to all interested; and 
alienage shall be no bar to any person who in other respects is enti
tled to receive any part of such property. If an executor or admin
istrator neglects to distribute the property in his hands in pursuance 
of such order, and the parties in interest reside out of the state, and 

,had no actual notice of any such settlement of account, the judge, 
on petition of any such party, may, within six years after such settle
ment, order such executor or administrator to render a new account 
of his doings. ' 

Dis~blltio;nof SEC. 28. When such surplus consists ·of any other property 
~l:s~c arti- ' besides money, the judge may order a specific distribution of the 
R. s. c. 65, § 18. '. ti' t th I th f d £ this h same ill propor on 0 eva ue ereo; an or purpose e may 

appoint one or more appraisers to value and make such distribution 
under oath, and make report thereof to ,him for his acceptance. 

De~tsmaybe SEC. 29. If any evidence of debt, or any account due to the 
aSSIgned; con- d d' th " d th . . h' d h ditions. ecease IS US assIgne, e aSSIgnee IS aut OI1.Ze to use t e name 
R. S. c. 65, § 19. of the executor or administrator to collect the same, by suit or other-

wise, on giving such indemnity against the costs, as the judge orders; 
saving to all supposed debtors the right to set off any' claim, which 
they have against the estate of the deceased. 
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SEC. 30. When an executor or administrator pays to a creditor, CHAP. 65. 
heir, or leoO'atee, a sum exceedinO' thirty dollars on account of a debt, Bon~ mda! be o reqmre III 

leO'acy or decree of distribution the judO'e of probate may authorize certain cases. 
0' • . '. 0 R. S. c. 65, § 20. 

him to reqUll'e of the payee a suffiCIent bond to refund so much of 
said sum, as it may exceed such payee's equitable proportion on final 
settlement of the estate; unless such payment is made to a creditor 
under an order of distribution of an insolvent estate. 

SEC. 31. Any legatee of a residuary or specific legacy under a Legatee may 
• sue for legacy. 

will, may sue for and recover the same of the executor, ill an action R. S. c. 65, § 21. 

f d b 1 th 
. t . 30 Me. 131. 

o e t at common aw, or 0 er approprIa e action. 

DISTRillUTION OF LANDS HELD IN MORTGAGE OR TAKEN ON 
ExECUTION. 

SEC. 32. Real estate held by .an· executor or administrator in Lands held in 
- 1_ • til h . h f d . h mortgage or mortgage, or tUili..en on executIOn, un t e l'lg tore emption as tak~n on exe-

expired, shall be deemed personal assets, and held in trust for the per- ~~r~~f~s~~~~~ 
sons who would be entitled to the money if paid; and if it is paid, he ~~ly;~t;~r:~n~ 
shall release the estate; but if it is not paid, he may sell it as he ~. s.t~.t~5, § 22. 

could personal estate at common law, and assign the mortgage and ~8g3, c. 212, 

debt; and the purchaser shall have the same rights and liabilities as· 18J{C. 113, 

the purchaser of p~rsonal property, sold by license of the probate ~ iI~.12'T. 
-" DI -66 

court. All sales so made heretofore shall be valid. gJ: M~: ~31: 
SEC. 33; Any such real estate may, for the purpose of paying ~o be sold by 

d 
. h f d ... d li license for pay

ebts, legacIes or c arges 0 a ffiilllStration, be sol by a cense of ment of debt.s, 

the probate court as personal estate is sold; and the judge may, if he ~~·s. c. 65, 

deems it necessary, require due nomce to be given before granting U7k c.113, 

such license, and also an additional bond from the executor or admin- § 9. 

istrator. 
SEC. 34. When any executor or administrator has taken land on Ind etahse Off .. ea 0 exec-

execution for debt due the estate, and dies without disposing thereof, ~tor or admin-

th . d Ii h' dm' . 11 d lstrator, pro-e JU ge may cense IS executor or a llllstrator to se an con- ceedings. 

vey it, to carry into effect the trust whereby it is held, or for any 1866, c. 16. 

other legal purpose. 
SEC. 35. If such real estate is not so redeemed or sold, it shall DiSttried'butionedll . noreem 

be distributed among those who are entitled to the personal estate, or sold for 

but in the manner proVided in this chapter for the partition of real ~~~t.s~. 65, § 24. 

t te h · d f b . di 'al t if . uld 54 DIe. 531. es a ; or t e JU ge 0 pro ate or supreme JU Cl· cour, It wo . See c. 71, § 1, 

be more for the benefit of the parties in interest, may order it sold by spec. 8. 

the executor or administrator, and the money distributed as in· other 
cases of personal estate. . 

DISTRillUTION OF THE ESTATES OF PERSONS DECEASED OUT OF THE· 

STATE. Estates of per
Eons deceased 

S 36 Wh dmini· t ti . t k . his t t h t ont of state, EC.. en a s ra on 18 a en ill t SoRe on tees ate how to be dis-

of any person, who, at the time of his decease, was not an inhabitant h~sS~C~~5, § 26. 

thereof, his estate found here, after payment of his debts, shall be dis-
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CHAP. 65. posed of according to his last will, duIy executed according to the 
laws of tills state, if he left any; but if not, his real estate shall 
descend according to the laws of this state; and his personal estate 
shall be distributed according to the laws of the state or· country of 
which he was an inhabitant; and the judge of probate, as he thinks 
best, may distribute the residue of srud personal estate as aforesaid, 
or transmit it to the foreign executor or administrator, if any, to be 
distributed according to the law of the place where the decease had 
ills domicile. 

Proceedings if SEC. 37. If such person died insolvent, his estate found in this 
such person f:' bl b di'b d h II hi d died ins~lvent. state, shall, as ar as practica e, e so stn ute t at a s cre -
R. S. c. 6n, § 27. itors here and elsewhere may share in proportion to their debts; and 

to this end his estate shall not be transmitted· as aforesaid, until all 
his resident creditors have received the proportion that they would, if 
the whole estate applicable to the payment of creditors, wherever 
found, was divided among all said creditors in proportion to their debts 
without preferring anyone kind of debt to another; and in such case, 
no foreign creditor shall be paid out of ·the assets found here, till all 

,the resident creditors have received their proportion as herein pro
vided. 

If Ilny residne, SEC. 38. If there is any residue, after such payment to the citi-
how distribnt- f tID t 't b'd th dit h h ed. zens o. s sate, 1 may e pal to any 0 er cre or13 w 0 ave 
R. S. c. 65, § 28. proved their debts here, in proportion to the amount, but no one shall 

receive more than would be due to him, if the whple estate were divid
ed ratably ampng all t~ creditors as before provided; and the bal
ance, if any, may be transmitted to the foreign executor or adminis
trator, or if there be none such, it shall, after the expiration of foUr 
years from the appointment of the administrator, be distributed rata-

, bly among all the resident and foreign creditors who have proved their 
debts in this state. 
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