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CRAP. 87. 

ACTIONS BY OR AGAINST [TITLE IX. 

CHAPTER §7. 

~CTIONS BY OR AGAINST EXECUTORS AJI.'I) ADMINISTRATORS. 

SEC. l. Executors and administrators, writs and executions against them, how issued. 
Executors and administrators; executions for costs against them, how issued. 
Executions against dcceased returned unsatisfied, proceedings. 
Administrators de bonis non may prosecute and defend suits. 

2. 
3. 
4. 
5. 
6. 
7. 
S. 
9. 

10. 
11. 
12. 
13. 

14. 
15. 
16. 
n 

18. 

Executor or administrator ceasing to be such after judgment, proceedings. 
Writs of error by or against administrators de bonis non. 
When an only party to an action dies, proceedings. 
Actions sunh-ing enumerated, may be prosecuted or defended. 
Actual damages only reco,erable in aetions of tort, goods in reple>in. 
When plaintiffs or defendants die, proceedings. 
No suit within one year after appointment; exceptions. 
No suit after four years from notice of appointment; exceptions. 
When action does not accrue within four years, claim to be filed; proceed-

ings~ 

. Estate liable for such claims, how suits sustained on them. 
When such claims not filed, only remedy is against heirs and densees. 
Limitation of ~ctions against administrators de bonis non. 
Limitation of actions against administrators de bonis non, when no notice by 

first administrator. 
Limitation of actions not applicable to actions for legacies; liability for un­

faithful administration on administration bond. 

Precepts, how SEC. 1. Writs and executions against executors and adminis-
issued, &c. trators for costs, for which they are not personally liable, and 
23 Maine, 521. for debts due from the deceased, run aoO"ainst his goods and estate 24 Mainc, 25. 
R. S., c. 120, in their hands. 
§ 1,4,14. SEC. 2. Executions for costs shall run against the goods and 
Executions, 
"hen issucd estate, and for want thereof against the bodies of executors and 
against their adminis·trators, in actions commenced by or aoO"ainst them, and in 
o.,,-n goods and 
estate for actions commenced by or against the deceased in which they 
costs. have appeared, for costs that accrued after they assnmed the 
20 Maine, 21. 
23 Maine, 251. prosecution or defence, to be allowed to them in their adminis-
24 Maine, 25. tration account, nnless the judge of probate decides that the 
R. s., c. 120, 
§ 2, 3, 4, 5, 14. snit was prosecuted or defended withont reasonable cause. 
Execution SEC. 3. When a proper officer makes his return, on an execu-
against the tion issued under the first section, that he cannot find personal 
estate of de· 
ceased, return- property of the deceased, or other means to satisfY it, a writ of 
ed unsatisfied, scire facias, sUoO"oo'estinoO" waste, may be issued against the executor 
proceedings. ~ 
R. S., c. 120, or administrator; and if he does not show cause to the con-
§ 6.. trary, execution shall issue against him for the amount of the 

Administrator 
de bani. non, 
may prosecute 
and defend, 
&c. 
R. S., c. 120, 
§7. 
1852, e. 280, 
275. 
When an ex'or 
or adm'r ceas­
es, &c. 

judgment and interest, not exceeding the amount of waste, if 
proved. 

SEC. 4. When an executor or administrator ceases to be such, 
an action pending in his favor or against him may be prosecuted 
by or against an administrator de bonis non; and if he does not 
appear, after due notice, judgment may be rendered, as if the 
suit had been commenced by or against him for debt and for 
(losts, as herein provided. 

SEC. 5. When an executor or administrator ceases to be 
snch after judgment against him, a writ of scire facias may be 
issued against the administrator de bonis non; and after due no-
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tice an execution may issue as provided in the preceding section; CHAP. 87. 
but the costs, for which the executor or first administrator was 3" M' 131 
personally liable, may be enforced against his executor or admin- 174. arne, , 
istrator. . R. S., c.. 120, 

S 6 A • f .. db . §B. EC. . .l:l.. WrIt 0 error may be mamtame y or agamst an Writ of error. 
administrator de bonis non; when it conld be by or against an R. S., c.. 120, 
executor or first administrator. ~ 9. 

SEC. 7. When the only plaintiff or defendant dies while an When an only 
action that survives is pending, or after its commencement and ~~~antili~~, 
before its entry, his executor or administrator may prosecute or proceedings. 
defend as follows; the action, or an appeal, if made, may be en- ir. ~~~~'1~~ 
tered, the death of the party suggested on the record, and the § 1.0, 11, 12,§13. 

d . -. < U 1 t il if h d 1804, c. 98, l. executor or a Illllllstrator may appear vo un ar y; e oes 
not appear at the second term after such death, or after his ap­
pointment, he may be cited to appear, and after due notice 
thereof, judgment may be entered against him by nonsuit or 
defanlt. 

SEC. 8. In addition to those surviving by the common law, Actions which 
the following actions survive; replevin, trover, assault and bat- bSUIvive; mt"dY 

h d ··... d . f e prosecu e , tery, trespass, trespass on t e case, an petitlOlls ior an actlOlls 0 &c. 
review' and these actions may be commenced by or aIYainst an 3 Gre<;nl. 114. 

, 0 17 :Mame, 409. 
executor or administrator, or when the deceased was a party to R. !'., c. 120, 
them, may be prosecuted or defended by them. U!t1c~'l, § 21. 

SEC. 9. When an action of trespass, or trespass on the case, In trespass, 
is commenced or prosecuted aIYainst an executor or administra- actual damage 

• • 0 of value only, 
tor, the plamtiff can recover only the value of the goods taken, rewmable, 
or damage actually sustained; and when judgment is rendered &c. " 

. t t dm" t' t' fl·... R. s., c. 120, agams an execu or or a l111stra or m an ac lOn 0 rep evm ior a § 17, 18. 
return of goods, those returned shall not be considered assets, 
and such return shall discharge him. 

SEC. 10. When one of several plaintiffs or defendants, in an 'Yhen plain­
action that survives, dies, his death may be suggested on the ~~ %e~e~nd. 
record, and the action may be further prosecuted or defended actipns by or 
by the sUITivors; and when all the plaintiffs or defendants die, ~::,s~r~:~ed: 
the action may be prosecuted or defended by the executor or ings. 
administrator of the last surviving plaintiff or defendant. R. s., c.120, § 19,20. 

SEC. 11. No executor or administrator can be compelled to No suit within 
defend a suit commenced aO'ainst him within one year after his one ~ear after 

• _ 0 • "PPollltment; 
appomtment, except on a demand not affected by an msolvency exceptions. 
of the estate, or on a demand by an appeal from a decision of R. s., c. l2O, 

commissioners of insolvency; but all such suits shall be con- § 21, 22. 

tinued at the expense of the plaintiff till said year expires; and 
a tender of a debt within the year shall bar any such actions. 

SEC. 12. And none after four years from the time of giving And none after 
notice of his appointment, except as follows. When assets come =Yf"r~~o;;, 
to his hands after that time, he shall be accountable therefor in notic~.of~o 
the probate court and an action may be commenced within exceptIOns. 
~ ft th' . t th f d 'th' ft R. S., c. 120, iOur years a er e recelp ereo J an WI ill one year a er § 23, u. 
the creditor has notice of such receipt. (a) 

(a) 11 Maine, 150 j 14 Maine, 254, 320 j 29 Maine, 458 j 32 Maine, 72. 



556 PARTITION OF REAL ESTATE. [TITLE IX. 

CHAP. 87. SEC. 13. .And when an action, on a covenarit or contract, 
"'hcn action does not accrue within said four years, the claimant may file 
does not ac- such demand in the prolJate office within that time, and the 
crue within J'udbo'e of probate shall direct that sufficient assets, if such there four years; . 
proceedings. be, shall be retained lJY the executor or administrator, unless 
39 Maine, 498. the heirs or devisees of the estate give bond, with one or more 
r25~" c. 120, sureties, approved by the judge of probate, to the executor or 

administrator to respond the same. 
Estntercmains SEC. 14. When a bond is so given, no assets shall be retain-
liable to such d claims; howe; but the estate shaH be liable in the hands of heirs or de-
suits main- visees, or those claiming under them, to answer such demand; 
~ained. and an action may be brought on such bond, or when no bond is R. S.; c. 120, 
§ 26, 27, 28. given, against the executor or administrator, and if any thing is 

found due, the claimant shall have judgment therefor and for his 
costs. 

~ such claim SEC. 15. When such claim has not been filed in the probate 
IS not filed, ffi ·thi··d fi th l' t h d remedy against 0 ce WI n Sal our years, e caIman may ave reme y 
h!,irs or de- against the heirs or devisees of the estate within one year after 
6~rees~n1. 127. it becomes due, and not against the executor or administrator. 
r3~" c.120, SEC. 16. Upon the appointment of an administrator de bonis 
Trrn'e within non, the time within which actions may be brought is extended 
which actions as follows; to' such a portion of the four years as remained un­
~~~!~tb~d!~: expired before a vacancy, shaH be added so much time after the 
istr,:tors de new appointment as will make five years; and every new ad­
~.n~~,:~~20, ministrator shall in all cases be liable to actions of creditors for 
§ 32, 33. two years after notice given of his appointment, although the 

whole time may be extended beyond five years. 
Limitation of SEC. 17. When an executor or administrator does not give 
actions against 1 1 . f h' . t . 1 . an adminis- ega notice 0 IS appom ment, actIOns may Je commenced 
uator de bonis aO'ainst a new administrator within four years after notice of his 
non, &c. b. t t d'f h f: il t . 1 al t' f 't h R. S. c. 120 appom men i. an I e a s 0 g,we eg no Ice 0 I, e can 
§ 34, 35. ' have no benefit of the limitations contained in this chapter. 
Actions for SEC. 18. An action, for the recovery of a legacy, shall not 
leg;acies not b C(' d 1 h . . f hi h Wh auected, &c. e auecte Jy t e proVISIOns 0 t s c apter. . en an execu-
R. s., c. 120, tor or administrator is guilty of unfaithful administration, he 
§ 29, 31. shall be liable on his administration bond for all damages occa-

sioned thereby. 

SEC. 1. 
2. 
3. 
4. 

5. 
6. 
7. 

PARTITION OF REAL ESTATE. 

Partition m;).y be made by writ at common law. 
Partition may be made by petition; what must be stated in it. 
Petition may be filed in ,acation, if an co·tenants are named. 
Petition may be presented in any county, if all are not named, and notice 

ordered. 
\\'hen per.ons not fully notified may appear; pleadings how made. 
Plaintiff or petitioner may reply. 
Guardians for infants and insane persons, Ilnd ngents for persons out of the 

state, to be appointed. 
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