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· TITLE X.] GRANTING REYIEWS. 55.1 
scribed,.of his intention to hav~ his claim determinei:l at law, said CHAP. 123. 
court may, after due notice to·the executor or ad.ministra~or ,on the 
,estate, if·they think that, justice requires it, give such applicant 
l(lave to institute a ;suit for recovery of his claim, at the .next· 'dis-
trict, com:tin the 'county, where the executor or administr,ator 
l;esides; but such application must be made, within two· years after 
the return of the commissioners.; and leave sh811 not be :granted 
aft!?r the lapse of four years from tjJe -time administratio? was grant-
eci; and no distribution shall be disturbed by any judgment, which 
may-be recovered in such ac~ion. . . . 

SECT. 10.' .Whenevera review isgraIited, by either-of said '~ere new 

courts, the trial shall be had in thecourt' by which the review was ~!~~ may he 

granted. . . 

CHAJ?TER 124. 
OF ACTiONS OFREYIEW . 

. SECT.1. In what court, a '.'7it of revie\v SEcT, 9. Judgt!leut. 
" . shall he prosecuted. 1 O. Co~ts. 

2. Form of the writ. I' "n, O~igiIiaJ. 'atta'chment o,r hail, 'not 
3. M~de of service. ·t continued. by revie"w". 
4~ AttachlDent'ofpropertj. I 1:2; .Form of judgment,'ifdamages be . 
5. Entry of ~he action; '!lid ,filing pa- ;'. reduced .. , 

pers. 13. Form, if damages be increased. 
6; 7. Pleadiugs, and issue, 14. Pr.ovisiini, in. ioases ofr_eple~i;-; and 
8. EvideIi~e and proceedings .. ' .set off. .' 

.,SECTION.I. :wIJeIiever a person is entitled; as·a matter of right, Inwliat courts, 

to a review of an -action as. provided. in the seventh section of tbe a writ ofreview 

one hundi·ed-andjifteenth .chapter, onvhenever a-review is grallt~d ~~~~d~c p~ose­
by·the supreme judicial court~ or by the district"court, a· writ~ Of 1821,57,9.4. 

review, in the foriner case,shall be sued out; and prosecuted in 'the . . 
same' court in which· the judgment complained -of w.as rendered.; 
and, ill.the latter case, the writ shall be sued. out and prosecuted in 
the court,which granted. t11e review. " . '., . 

. ' $ECT. 2. It shall not be nec.essary., in: the writ .of review, to Form.ofthe 

recite at le~gth the writ and proceedipgsin' the origimil suit, )Jut.it writ. , 

may mer!?ly contain a· summons to. the. defendant to appear and 
answ.er to theplaintiffm the .review of an actiou; which was;brought . 
by the plaintiff; and such suit, and the judgment therein, may be 
described, and identified in.a condensed form, so as to render. it intel-

'ligibleand sufficiently certairi •. ·. . 
.. SECT. 3'. Such writ of review may be served in the 'same man- Molie ofser­

ner,. as other writs; or, when the defeJ:!dant. is not an iJ:!habitant of, vice. 

or found in the state, it may be served on the· persop, who appeared, 
as his attorney, in the original .suit. . . ', 

SEqT. 4'. If the wri~ of review is sued out by th~ original plain- Attachment of 

tiff; he may cause thf) defendant's property to be attached; as might property. 

have been 9,one in the' \Jriginal suit, and the form of the ",pt may be 
varied accordingly.' . 

------;----''-----'-----:----~----~----~, 



552 ACTIONS OF REVIEW. [I'lTLE X. 

. CHAP. 124. SECT~ 5. . The plaintiifin revi~w· shall enter the <\ction at the 
Entry of.the:ac- next term after it. is granted, unless for special reasons the court .on 
tion, and fi1mg motion grant leave to /enter it" at th~ ~econdtenn; and he shall 
1~~f:~7, 9 4. pi'oduce in ~o~llt,there to be filed,cel'tified copies of the writ.and 
t8~f';"~~'5B.5. judgment, and all proceedings in .the former suit, nnd thebriginals 
1 Greenl. 399. or copies of all . depositions, used and filed .therein;,· . 
Pleadings, and SECT. 6. The· cause shall·. be tr~ed on the is~ue joined iilthe 
issue: form.er suit; but the· court : may .. allow alnendments in' any· of the 
1821, 57,. ~ 4; pleadings, as' they might have' done in·theoriginal action; or th,ey 

may admit additional issues, or brief statements. '. .... . 
Same subject. SECT. 7-. If the former Judgment was· rendered on default, or 
1821,57, § 4. ~vithout any is~ue joined, .theproperpleadin'gsshall be.made bnthe 

Evidence, and 
pJ;'oceedings. 
1821,57, § 4 .. 

Judgment. 
1821,57, Ii 4. 
10 Mass. 218, 

trial of the 'revie\\i, and the cause be tried thereon. . 
SECT. 8. Each party may introduce any legal evidence, whether 

produced on t):18 former trial or npt; and the cause shall he dis­
posed of hy verdict, nonsuit, default or otherwise, as if it were an 
original suit. 

SECT. 9. JUdgmenton there~-jew shall be given, as the merits 
of the cause, upon law aridevi-qence, 'shall ,require, without any 
regard to th.e former judgm.ent; except as is hereinafter mentioned. 

Costs. SECT. 10. The party, prevailing in the review, shall recover his 
!8~1.;,,~\il.' costs, but this shall not pI'event the court, 'wliengranting a reviei,v 
1 Greenl. 255. on petition, from imposing' on him such terms as to costs; as they 
2 Green!. 397. may deem reasonable.. . . ' 
-Original attach- SECT.· H.No nttachment made, or bail·, taken,. in the original 
!::,et~~~~i~~~d action, shall be liable to satisfy the judgment, which shall' be ren-
.hy review. dered On the review. 
~21, 57

f
,.9

d
G

. SECT. 12. If any sum is recovere'd hy the plairitiffin the orig-
~. orm 0 J!l g~ . I . Ii d b "d d h' . d d h ment, if dama- lIla actIOn or e t or arnages; an t at sum IS re uce on·t e 

. ges be reduced. r.eview, the, original .defendant. shall have judgment and execution 
forJhe :difference, with his !!osts; or, if the. formerjudginent has not 
been ;:;atisfied, one judgment may be set off against· the other, and 

Form, if dama­
ges be increas­
ed. 

anexecutioll shall issue·for the balance. . 
SE~T; . .J,'3. .If the orIginal plaintiff shall recover Oil the revie\v 

a greater sum fqr debt, or damage,' than was awarded' to him on 
the original judgin~nt, he shall have judgmentand·executionforthe 
excess,'and costs 011 the review. . 

Provision in SECT. 14. In review of· actions .of, replevin, and inactions 
?ases ofr~plev- where an offset is filed, the defendant shall be corisidel'ed, so far as 
mandsetoff. ; tb d" h' b d d' h' . th . It respf,lc.ts . e amages, t at m,ay e awar.e to' lID, m' e orlg-

inalaction, or on the review, ' like a plaintiff in other actions. 

CHAPTER12G.' 

OF :tVIORTGAGES, THEm REDE~il'TlO:N.Al\in.FQRECLOSURE, AND OTHER 
LIENS ON REAL Al"ID PERSON.U; ESTATE. . -' ," 

. . . ~ 

SECT. L How mo!tgages o. f real es~ate ru;e ,. SX;CT. 3 .. 1\:fode~ <?fobtaining pO,~s~ssion ror 
made. . ' . foreclosure. . . 

2. Mortgagee may . enter . before '. 4: Foreclosure in three 'years: ." 
breach, unless otherwise agreed .. 
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