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TITLE IX-.J DISTRlB UTION. . '453 

. SEC.~. Q6. ,When an executor or Ildruinistratorsball recover Gall. 108. 
judgtIi~nt for any' debt due to the' deceased, and, sh~ll levy_the L.:nds, taken by 
executIOn on real estate, or,when the deceased held any real estate exec~tion, or 
. . h h' fc 1 d h .' l' f d . h beld In mortm mortgage, Wit out aVlllg orec oS,e t e fIg It 0 re emptIOn, t e gage, personal 

executor or 'admiriistratol"lof the deceased shall be seized of such assets. 

1 . fc h' h ld h' b '1 d 1821,39,69,10. rea estate, III trust or t e persons, W 0 wou ,ave een entIt e to 1821 52 ~ 16 

the money, if the same, .had been; p\l!d; and the sa~e shall be, ~7ii~~S.';20,' 
accounted Jor as personal ?,ssets]n hiS hands, and,. if redeemed, '262 .. ' 

the·money shall be received by him to the same uses,and pe may g ~~~: ~~~: 
release the estate. ' , 6 Green!. 127. 

S ' °7 All . d b Id' 8 Pick: 29. ECT. ~. 'ny rea estate, so eVle upon" or e III mortgage, M b ld b 

ld h ' h b' h' h ' f 'd . 'f ' fc' £ ay e so , y may be so ; t oug 'su Ject, to ,t e l'lg to, re emptIOn;1 not ore- ,license of court. 

closed; for, the payment ,of debts or 'legacies, and the charges of I8~I,3~,(i.9,10 
'.. ',' "1 f' 18_1, 5_, ~ 16. admllllstra,tlOn, ill ,the same, manner as any rea estate,'o whICh the ' . 

deceased person'died seized; such sale t9 be rp.ade by the,execu-
tor or administrator, on license to be ohtained, as provided. in chap-
ter, one. hundred and twelve.' '. 

SECT. Q8. If the real estate, so levied up.dn, or held in mort-. Distributi~n of 
. , 'fc h f the same if gage, shall not be redeemed, nor necessay or ,t, e paymen~ 0 dehts, neitberr~deem-

and 'disposed, 0[, agreeably to the preceding section, the same shall ,edA nor sold. 

b 'd; 'b d h h '1 d h' '1' 1a~I,52,6I6. e, lstn uteamongst·t ose, w 0 are entIt e to t e persona estate, . 
but in the same manner, as is provided in this chapter, for the dis
tribution of the real estate; or' the judge of probate, if he find'it 
more for the benefit of the parties in interest, may order' the same 
to be sold by the executor or :administrator,in the same manner as, 
is provided in the precf;ldin'g section, and Jhe money realized ,from 
suc~ sale, to be distributed, as in other cases of personal estate; 

CHAPT,ER 109. , 
OF INSOLVEl'IT ESTATES. 

SECT. ],2. Of priority of claims against in- SECT. I3,I4,'i5, 16. Of contingent Claims. 
" 'solvent estates. 
3. Representation' of msolvencY. 

Appointment of commissioners. 
4. When co~missioners may not be 

appointed. 
5: Notice of their meetings. 
6. Times, within wbicb claims must 

be made. Ho,v they mnst be 
stated. 

7, S. Claimant ni!lY be s;'orn, to 
make true answers. Witnesses. 

.9: Allowance of interest. 
]0. Value of collateral security to be 

deducted by commissioners. 
11. If either party be dissatisfied, 

judge may appoint appraisers. 
Proceedings~ 

12. Report of commissioners. Their 
fees. 

17.' On dissatisfaction'ofllitber party, 
claim to, be determined at com
mon law. 

18,19,20,21. Course of proceeding. 
22. Sucb claim' may be submitted to 

refere'es~ 

23. Claim';'t may be exarOined, upon 
,oatb. 

24. Judgment, added to the list of 
debts. : 

25. Allowance of cosis. 
26. Settlement of adiniriistrator's pri

vate claim, by the judge.' 
27. Decree of distribution. Recom-' 

mitment in case of mistake. 
28. What acti~ns may be brougbt, af

ter represent;ation of insolvency. 
29. WlJen claims, nO,t presented tn 

commissioners, are recoverable. 
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454 INSOLV:Ei"'IT ESTATES. [TITLE IX. 

CHAP. 109. SECT. 30. Account to be rendered witbin'SEcT .. 34,35. Disposal of unavailable ,debts. 

Of priority of 
cl3.1IDS n.gainst 
insolvent es
tates. 
1821, 51, 9 25. 

8 Green!. 167. 

six months, or bond forfe'ited. 36. Provisions extended to executors. 
31. Whim there may be a subsequent 37. Waste on ,real estate pf persons 

commission of insolvency. , dec~:ised, insoivent. 
32. What clillms may be then'allowed. 38. Of insolvency, when execntor has 
33. '\Vhen representation must' be given bonds, as residuary leg:,-tee. 

made. Prior claims, not affected. 

SECTION: 1. Where any, estate, 'under administration; is. found 
to be insufficient to pay all the Claims, existing against the same, the 
funds, for which the administrator is' accountable, after payment of 
the expenses of the funeral and of administration, shall be applied 
in the following order: ' 

First. To the allowance from the personal estate, made by the 
judge of probate to the widow or children of the deceased; ,-

Second. To the expenses of the last sickness of the deceased; 
Third. .To debts entitled to a preference, under the laws :ofthe 

United States; , 
Fourth. Public rates and taxes, and moneys due the state; 
Fifth. All other debts. , 

Same subject. SECT. 2. No payment shall be made to creditors of, anyone 
1821,51, § 25. class, until' all those of ,the preceding class· or classes, of whose 

claims the administrator shall have ·hq.d notice, shall be.fully paid. 
Representation SECT: 3. ,Whenever it shall appear to the judge of probate, 
of lUsolvency fi h . f h dmi' 'h th' f h' Appointment'of rom t e representatIOn 0 tea Dlstrator, t at e estate 0 t e 
commissi,!ners. deceased will probably be insufficient for.the payment of his debts, 
~~2~1:~:M:" the judge, except as provided in the following section, shall' appoint 

two or more fit persons to be commissioners,-to receive and exam
Ine all claims of creditors against the estate of the deceased; except
ing any which tbe administrator may hav'e,and to retmn to 'the 
probate court a list of all theelain;Js, that shall have been laid before 
them, with the sum that they shall have allowed on ,each claim; 
and the commissioners, before entering on the duties of their office, 
shall be duly sworn. . 

When commis- SECT.4: But if the funds shall not be sufficient to extend be
~i:~~;o~~~:.ot yond the payment of the e~?enses of th~ funeral and ad~ini~trator, 
1338,322.' and the allowance to'the WIdow and chIldren, as aforesaId, It shall 

not be necessary to appoint commissioners; and the administrator 
shall be exonerated from the payment of' any claim of ariy subse-
quent class. } " " 

Noti~e of their SECT. 5. The commissioners of insolvency 'shall appoint con
ra~~t~r\\ 25. venient times and places, for their 'meetings to 'receive and examine 

, ,. the claims of creditors; and shall give notice thereof,' by causing 
an advertisement to be printed in such public riewspaper or papers, 

Times, within 
which claims 
must be made. 
1821,51, \i 25. 
5 Green!' 45. 
6 Pick. 458. 

or by such other notice; ·as the judge shall direct., 
SECT. 6. ' The period' of six 'months after the appointment of 

the commissioners shall be; in the' first instance, allowed for' the 
creditors to present and prove their claims; and, if necessary, an 
additional time, not exc.eeding eighteen months in the whole, from 
the date of the commission, at the discretion of th!! judge, may be 
allowed for the reception and examination of claims generally, or. 
of ani particular claim or claims, to be specified in the order of the 

How tbey must judge. All clainIs, presented _to, the commissioners, shall 'be in 
be stated. writing, supported by affidavit of the party or some person conusant 



T1TLE-.IX.] INSOLVE.l'IT' ESTATES, 455 

thereof; and it sha}Lbe specified, what security the claimant has, CHAP.J09. 
and the amount of credit to be given in setoff, if any" to the best 
knQwledge and belief. of:such claimant or person. 

SECT. 7. The commissioners may, when' they shall think it Claimant may 
. b dm" db' h f th be sworn to proper, reqUITe an oath to e' a mlstere y mt e1' o. em to any make tru~ an-

claimant, to make tl:ue answers to all, such questions, as shall be swers. Wit

asked of him by tbem, relating. to his claim, and 'they may there:' r:~~~~I, 9 26. 
upon examine him upon all matters. relating thereto; they may also 
administe( oaths to, and examine 'such. witnesses, as may be pro-
duced before them. 

SEC']\ 8. .If any claimant refuse, wben required, to submit to Same subject. 

examination as aforesaid, his claii;n sh~l be rejected; . and, if any 1821,51, \} 27. 

such claimant, or any witness sworn as aforesaid, shall wilfully and 
corruptly make any false answ;er or declaration relating to any claim 
under examination, be shall be deemed guilty of perjury, and liable 
to,:thepunishment, prescribed for that crime in chapter, one hundred 
and . fifty eight. . 

SECT. 9: The commissioners shall cast interest on all claims Allowance of 

allowed by them, from the ti~e of the death of the testator, or fst~I,:t~. 537. 

intestate to tbe time of making .their report, whether the claims 
expressly bear interest. or not, unless otherwise stipulated in the 
contract. 

SEPT. 10. If any creditor hold, as collateral· security for his Value ofcollat

claim, any mortgage or pledge .of real or personal estate, or any eral security to 

th 'd' f d b b' f 1 al h b be deducted' by note or 0 e1' eVI ence 0 e t, emg 0 ess v ue t an t e amount commissioners. 

due him, he shall be lI:llowed only the difference between such 16 ~ass. 3_0~. 
d h 1 f h . k b . d b h 16 PICk. 250. amount an t e'va ue 0 t e security ta en, to e estimate y t e 

commissioners, who may at either of their meetings give the cred-
itor ,a certificate of such estimate. . , 

SECT. 11.. If sucb creditor or administrator be dissatisfied with If either party 
. 'd' b' d h' 1" d d . f h be dissatisfied sal estimate, t e JU ge, on IS app IcatlOn, an pro uctlOn 0 . t e judge may ap: 

said certificate,. and notice to the administrator, may appoint a com- point apprais-
. f h d' . d d d' h hall b d ers. Proceed-mlttee 0 (t ree Ismtereste an Iscreet men, w o;s e un er ingB. . 

oath to examine and appraise.the'said mortgaged property, and 16~Iass.308. 
ak f h . . 1 d h' 1 d h b 6 Pick. 481. m . e return 0 t eu' appralsa u~ er t mr lan s to t e pro ate 

court: and such,appraillal shall be substituted forth,e first appraisal 
by the commissim;iers, and the difference. ad(led to, or ~deducted. 
from, the balance of the. claim as allow~d by' ,the cominissioners. 
And if the creditor shall decline .to take the property, at the appraisal 
of the committee, on his relinquishing his claim thereon, the judge 
of probate shall add tqe'amOlint of such appraisal to his claim as 
allowed, and he shall be entitled to his dividend on .the whole 
amount, and the property, shall be disposed of by the administrator , 
according to law. . 

SECT. 12. At the ~xpiration of the time linllted,. the commis- Report of com

sioners shall make their report to th~ judge, who shall order the Tmhiss,io~ers. 
d . . h' 1 al fi elr .ees. a mmlStrator to pay t eIT eg 'ees. 1821,51,925. 

SEC,T. 13. Any person; liable as surety for the deceased, or Of80ntingent 

having any other contingent claim, may exhibit the same, and, if ~~~~'91 P 
proved, the commissioners may, report the amount thereof; distin- ' 1 • 

guishing it :/i:om the absolute claims allowed, and stating the nature' 
of it. 
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456 INSOLVENT. ESTATES. - [TITLE IX. 

CHAP. 109. . SECT. 14. The judge, in . ordering a-distribution,' as hereinafter 
Same subject. provided, shall leave in the hands of the admip.istratOl' a sum; suf..; 

ficient to pay, to such contingemt creditor, a proportion 'equal to 
what shall then be paid to the'other creditors. . - . 

Same subject. SECT. 15. If, at any time within four years after ,the date of the 
administration bond, such contingent debts shall appear,-to the-sat
isfaction of the judge, to have become absolute,the creditor·shall 
be entitledto a dividend thereon,. equal to what shall have been 
paid to the other creditors, so far as the . same can be paid ,vithout 
disturbing any former dividend. '.' :_ 

Same subject. ' SECT. 16.. If such claim be not established within said term of 
four years, or if it shall not be sufficient to exhaust the assets in 
the hands of the administrator, the-residue of the assets shall remain 
for the benefit of the other creditors. . 

On dissatisfac- SECT. 17. Any person~ whose Claim shall be disallowed, in whole 
tion of either • b I' . . d d . . h h II party claim to or ill part, y t le COmll11SSIOners, an any a millIstrator, w . o. s . a. 
be determined be dissatisfied with the allowance of any claim, may appeal from 
at common law. h d .. f h . .. . d hi' h II h b 1821, 51, ~ 25. t e eCIsIOn 0 t e COmll11SSIOners, an t e" C arm sa' t ereupon e 
I :W~ass. 23,431. determined at common law. 
6 PIck. 330. S 18 S' hall b l' d' d . th f 14 Pick. 8,274: ECT. • uc appe shal e c aime , an notIce ereo 
g ~!t g~~. shall be given, in writing, at the probate office, Within tW'enty days 

JC • "". after the return of commi.ssioners " . and in case of an appeal by Course of pro-
ceeding. an administrator, he shall also give .notice to the creditor whhin 
1821,51, § 25. thirty days, by serving a copy of the former notice; attested by the 

register, upon him, .01' his agent or attorney, personally, :or. by 
leaving such copy at his usual place of abode, if he, or such agent 
or attorney, reside. within the state. '. 

Same subject. SECT. 19. Whenever such appeal shall. have been claimed, the 

Same subject.-
1821, 51, § 25. 
15 Mass. 455_ 
'11'ick. l22. 

demand shall be deemed contingent, and, until the decision thereof, 
provision shall be made for the same, as is provided in the fourteenth 
and fifteenth -sections of this chapter. 
. SECT. ~O. The creditor, ,vithin a reasonable time, in any case, 
not exceeding three months after the report of the commissioners 
shall have been returned, shall prosecute his claim against the' 
administrator ill an· action for· money had and received; in which 
action he may annex to his writ, before service, a schedule of all 
his claims, and the nature thereof, or he~ay file i..ri the office ofthe 
clerk of the court, to which' the action shaJ.l be brought, such 
schedule, fourteen days at least before the retum d[IY of the wrif; 
or if such action be brought before a justice of the peace, thesched
ule may be filed with the justice, seven . days at least, before such 
return day. 

Same subject. SECT. ~l. In every such case, the administrator, at such time 
2 Mass. 498. as the court may direct, shall file an abstract of all the demands, 
IS Pick. 4D3. 

which tbe deceased may have left against the supposed creditor, 
and judgment shall be rendered for either party; as the: case may 
be, up~:m tbe balance to be ascertained at the trial. 

Such claim may SECT. ~~. Whenever an appeal from the decision of the com
be.submitted to mis,sioners shall be claimed, the parties may submit the matter to 
reterees. fi b d b - b - d . d b 1 1821,51, § 25. re erees; to e agree upon etween t em, an appOlntt)' y a ru e 

of the probate court; and their awar'd 'shall be final. ' 
Claimant may SECT. ~.3. On tlIe trial of such appeal before any court or 

L--------------------~------~--~--------~------~l. 



rNSOLVE~-T ESTATES. 457 
referees, the creditor may be examined upon oath, as before the CHAP. 109. 
commissioners, and, if he refuse to take the oath, or to answer fully be examined, 

~pon examination, his cla,im ~liall n~t be allow.ed. ' ' ¥~~~ ~~!\ !i6. 
SECT. 24. On final Judgmeutm any actIOn, upon appeal as JUdrrment ad

aforesaid; whethei' at common law or before referees, no execution -dedCtiJ the list 

snitll issue" if detelmined against the administrator, except for costs; ~~:I~b~: § 25. 

but the sum; thus ascertained to be due to the. claimant, shall be ' 
entered upon the list, of debts, entitled to dividends fro~ the estate, 
as is provided ,in regard to_ continge~t claims, in section, fifteen, of 
this chapter. . 

, SECT. 25. On all such appeals, costs may be allowed to the Allowance of 

prevailing party ; but, if awarded against the administrator,wh'en ~~si1;,.s. 537. 

appellee, the same may be _ charged by him against the estate; 
otherwise, where he shall be the appellant, unless the judge of pro-
bate -shall be ,satisfied, that he had reasonable cause to appeal. 

SECT. 26. Any private claim, which the administrator may Settlement of 

have against the estate,.may he examined and allowed by the J'udrre, ad~ntistrla~or's 
• '. . • '. 0 pnva e c aIm, 

and annexed to the list of claims reported by the commISSIOners; by the judge. 

and a proportional divid(;md thereon reserved to the administrator. 
SECT. 27. After !he expiration of thirty days from the return, D~ci,:e ofdis

made by the commissioners, the judge of prohate may make such ~~=':;ell~~ 
a decree' for. the distribution of the effects amongst the creditors, as case ofmi~t~e. 
h - h 11 . ' d' h .. ' f h' h 1821 51 ~ 2". t eease s a reqUire, accor mg"to t e proVlSIO,,!S 0 t JS C apter; IWl; 21; 9 2. 

and the judge shall have power,beforeordering a distribution to 
be made thereon, to recommit the report- to the commissioners for-
the purpose of correcting any error 'or mistake, satisfactorily appeal'-
ing to him to exist. If, at any future time, there should be assets 
sufficient for other distributions, he may order the same to be made 
on the same principles. ' , " 

SECT. 28. No action shall be brought against an administrator, ~at actions 

after the' estate is represented ~solvent, unless it be for a demand, :l~rbr~~~~~~~~' 
which.is entitled to a preference, and would not be affected py the .tation orinsol

insolvency of the estate; or-unless the assets should prove more r~~f;51, Ii 25. 

ilian ~ufficient to Jilay all the deb~s allowed b:r the, con:mis~ioners; !:~:: ~~: 
and, -If the estate 'lS represented msqlv8nt,whllst an actIOn IS 'pend- '10 Mass. 170. 
ing against the administ~ator, for any .dema~d, that i.s not. entitled to ~'h~!~n'i:~~b9. 
such preference" tQe actl9n rn~y be dIScontrnued', WlthOllt the paY-7 l'ick. 239. 

ment of costs, or, ifthe demand is disputed; the action'may be tried 
and determined, and judgment rendered thereon, in the same matJ.- ' 
ner, and with the same effect; as is, provided in the case of an . ' 
appeal from the award of the commissioners: or the action may 
be continued, at the discretion of the court, without costs to, either 
party, until it shall appear, whether the estate is insolvent; and, ,if 
it shoUld prove not to be insolvent, the plaintiff may Prosecllte the 
action, as if no such representation had been made. _ , 

SECT. 29. Every; creditor of an estate -found to be actually When claims, 
'1 'h hal' 1 h d h" l' fi' 11 . not presented illsb vent,' Jf 0 s ',not ave presente IS c rum or a owance, ill to commission. 

the manner prescribed in t,his chapter, shall be forever barred from ers, are recoy· 

recovering the same, unless further assets of the deceased shall cOlne ~~~le51 Ii 25. 

to the hands of the administrator, after the decree of distribution; 4 Mis • .'620. ' 
. hi h h' l' if 'd' d b h d" " 'r 15 Mas •• 140, ill W C case, IS c mm,not, ISpute y tea munstrator, or, J '148. 

approved to the satisfaction of the judge, may be allowed and paid, 
58 



458 INSOLVEl\"!' ESTATES. 

CI;J'AF. 109. in the manner. and .witl) the limitations,.provide<;l in this Ghapter~ for. 
the case of contingent debts.· '. " .:. 

Account to.b~ SECT. 30. 'Whenever the commissioners shall ha;v~ duly reporte~ 
rendered wlthm h' d I" fl' 11 d'f h d" 1 11 six months, or to t e Jll ge· a . 1st 0 c alms a owe , -I tea il1lmstrator-? 1.a . 
bond ~orfe.i~d. 'neglect to exhibit and settle. his account of admiuis~ration :with th!=J 
1821, 01, ~ _8. . d "1" h fi 1 hIll b' d 1833,62, § 3. J~l ge, Wit un SIX mont sater·t le report sa. lave eenma. e, 'or 
9l\Iass.I14-;' within such further time as the J'ud[)'e shall think- proper to· allow 
5 Green!. 45.' 0 . •• . 

. 6 Green!. 268 .. therefor, such n.eglect shall be deemed a breach of t4e. admlllistra;-
8 qr~en~ 22. tion bond . . 
2l! auf. DO. • 
21 Pick. 58. SECT.3l. vVhenever it shall appeal', that the assets iIlth~ hands .. 
When there' of the administrator are more than sufficient .for the payrl1ent. of tl18 
may be a supse- i'. 11 . f 11 th l' 11 d' d .. h d h quent cominis- III amount 0 a e c alms a owe; an . IDterest t ereon, ~n t. e 
sion of ins al- administrator shall appr.ehend, that there may. 1\ot be.assets'suffi:-
Tency. • b dd 1 1830, '170, § 8, clent to pay. all such other claims as may. e a UGeq; l,lfider t 1e. 

provisions of this chapter, together with the charges; of ·administra
tion,' the: administrator :may make representation t.o the judge, whose' 
duty it shall be to issue another· commission of insolvency returmi
ble in. sixty days; and like proceedings shall be ~ad all in .other 
cases. 

What claims SECT. 32. After a distribution, ordered on a11Y commission.'of 
fo~~e~~thenal- insolvency, no claim shall be aUowed on any such subsequent com., 
1830,4,70, § 8. lTiission,: unless demanded of the administratOl~ within three .years. 

. after he shall have. aCcepted the trust.; neither shall he be liable to 
any action to be commenced thereon after that time; provided, that 
within thirty days, or' at the first l'egular probate cour~ after th.e. 
expiration of .said three ;years, said claim having been!1uly pre-. 
sented, the. administrator shall make further represehtation of insol-'. 
vency, as 'provided in the preceding section.. '. 

When, repre- SECT. 33. No such subsequent comrpission. shall be issue<L 
sentatlon mus~ unless representation be made within the thirty days or at the fu'st be made. Pn- . . , ..' 
or claims not probate 'court after the three years, mentioned in the preceding SeC-
~~3g:~~O, §8. tion; ~nd no dividend's~13ILbe nlade thereon, so as _~oprevent t.he 

. full payment of the clauns. before. allO\yed or provlqed for, With 
. . interest. . . .' . 
Disposal of un- SECT. 34.' Whenever an administrator in his said capacity, 
available debts. h ld' .' h d d f h d d h' 'h' . . 1835 191 63. 0 snotes,accounts or ot er eman SiO t e ecease.~ w 1(:: , w· 

1 , • the opinion of the. judge, with due .diligenQe, on. the part of th~ 
administrator, are. not available as assets, beyond the probab1.e 

,expenses of collection, on. account of the poverty of the per~;ons 
• liable, or of the disputable nature of .the demands, the judge.may 
or~er th!'J same to be assigned, as provided in the following section;. 
reserving to such persons.liahle, their equitable right of s~t o.6:j all~ 
the assignee gi ving' to the administrator such indemnity agaiJ1st,c,Osts, 
as the judge may require. . 

Same subject. SECT. 35. Mter due notice to all persQns interestedj such. de-
1835,191, § 3. mands, .01' any of them, may be ti'ansferred to the Jollowjng parties, 

.. with authority to collect the same in the name of the adII1ini~tratQr, . 
they, to be entitled to. preference in thefollo\"ing; order, itappljed 
for .by. themsel Yes, their attorney orguardiari, ~i~:.. .' ' , 

Fil:St. To the largest creditor, who will take.the same, at t4.eir. 
nominal·.value, to'be deducted fromtheamouptofhis claim befor~ 
distribution of the assets; . 
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TI1;LE IX.] INSOLVENT ESTATES. 459 
, Seco1!dly: To the widow of the deceased, if any; and CHAP. 109. 

Thirdly. ' To the minor children of the deceased in equal pro
ppitions. 

SECT. 36. The word," administrator," in the preceding sections Provisions ex-
"f h' 1 11 b" d' . 1 di . . '"'fi . tended to exec· otiS chapter, s la e construe as mc u ng ll1 ,ItS sigm catlDn utors. 

thewbrd, ," executor." 
.SECT.37. If any executor or administrator of an insolvent estate Waste on real 

sha11 'com;nit sncll' waste or trespass upon any real ,estate, as is :~~td~[!a'!~-d , 
described in the fifteenth section of chapter, one hundred and twenty in:,oJvent.. ' 

. h' h "h b l' d' h f 'f 1 h 11 ISJO 191 ~ 4. mne, w et er e e an lell' or eVlsee t ereo, or not, or I le sa] , . 
consent to any such waste or trespass bY,any other person, he shall 
be liable to account for treble the amount of the damaue done to 
the:rEml estate, as aforesaid; 'and such adn~inistrator o~ e~eclitOl' 
shall have power to pl'osecute actions of trespass against any per-
soris committing such waste, whether they be heirs or devisees, 01' 
not, and the damages so r{lcovered shall also' be accounted for, as 

,I ": 
assets.' " 

. SECT. 38.' Any executor, who may have given bond as a resid- ,Ofinsolvency, 

1, " l' . f . . f h when executor nary " ega tee, pursuant to t Ie provlslDns 0 sectIOn, nme, 0 c ap- has giv~n 

t'er, one hundred and six, if the estate under his care, from' some bonds, as resid

unei~ected event, prove insufficient for the payment bf debts, may ~~3b 1~~te6e7. 
represent Fhe same, insolvent; and like proceedings and distribution ' ] . 
shall be- had, as is provided in this chapter for other cases; and the 
said executor, or his surety, in any suit brought upon his bond, lllay 
avail himself of such insolvency and distribution, in bar of such 
action. 

CHAPTER Jl.ll.@. 

OF GUARDIA1~S. 

SECT. 1, 2] 3. How guardians to minors 
may'be noIriimited"and appointed. 

-1; Whim minors' choice may be cer
tili<id by a justiCe of the peace. 

5. Of the authority of a guardian over 
"the minor's person and property. 

6. Executor, &c. not to he guardian. 
7. Guardians of insane and other 

persons, not minors. 
S. Inquisition to he made. by select-

men. 
9. Of their return and hearing there

on. Appointment of guardian. 
10. Proceedings] where "the select

men o~ .overseers of the poor are 
applicants. 

1 I. Copy of application may be filed 
in the registry of deeds; tile ef
fect thereof. 

12. Respondent's expenses for his de
fence, a charge on his estate. 

SECT. 13. Assessors of plantations autboriz· 
ed, as selectmen. 

14. Authority and duty of guardian. 
15. His bond. 
16. Estate of the ward, to be appraised. 
17: Proceedings on suspicion of em-

bezzlement of the wards property. 
1 B. Punishment of guardian for" em

bezzlement. 
19. Guardian's duty. 
20. From what' funds debts may be 

paid. 
21. Settlement of the ward's accouilts: 

. Guardian to "appear lorhin; in 
suits. 

22. Guardian's powers in" refereilce to 
real estate in special:cases. 

23. Sales] and investments offunds, 
by order ~f'the judge. " 
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