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TITLE IX:] DISTRIBUTTON.

Secr. 26. When an executor or administrator -shall recover
judgmient for any "debt due to the'deceased, and shall levy the
execution on real estate, or-when the deceased held any real estate
in mortgage, without havmu foreclosed the right of redemption, the
executor or administrator.of the deceased shall be seized of such
real estate, in trust for the persons, who would have been entitled to
the money, if the same had been paid; and the same shall be
accounted for as pelsonal assets in his hands, and, if redeemed,
the-money shall be received by him to the same > uses, ‘and he may
release the estate.: v

Secr. 27. Any real estate, so levied upon, or held in mortgdne,
may be sold; though-subject to.the right of. redemption, if not fore-
closed; for the payment - of debts or leﬂames, and- the charges of
administration, 1n the same manner as any real estate;-of which the
decéased person-died seized ; such sale to be made by the execu-
tor or administrator, on license to be obtained, as plowded n chap-
ter, oné-hundred and twelve. -

Sect. 28. If the real estate, so levied upon or held in mort-
gage, shall not be redeemed, nor necessay for the payment of dehts,
and disposed.of -agreeably to- the preceding section, the same shall
be. distributed -amongst- those, who are entitled to the personal estate,
but in the same manner,. as, is provided in this chapter, for the dis-
tribution of ‘the real estate; or the Judge- of probate, if he find-it
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more for the berefit of the parties in interest, may order- the same -

to be sold by the executor or:administrator, in the same manner as_

is provided in the preceding Section, and the money realized from
such sale, to be distributed, as in othel _cases of pelsonal estate:

CHAPTER 169. -
OF INSOLVENT ESTATES.
SEer. 1, 2. Of priority of claims against in-| SEcT. 13, 14, 15, 16. Of contingént claims.

solvent estates. . 17." On dissatisfaction of either party,
3. Representation of insolvency. claim to be determined at com-

Appointment of commissioners. . . mon law.
4. When commissioners may not be 18, 19, ).0 21. Course ofproceed.mg
appointed. 22, Such cl:um may be submitted to
5. Notice of their meetings. H referees. .
6. Times, within which claims inust 93, Claimant may be examined, upon
be made. How they must be -oath.
stated. - 24. Judgment, added to the list of
7, 8. Claimant may he sworn to debts. * :
make true answers. Wxtnesses 25. Allowance of costs,
9. .Allowance of interest. *. -+ 26. Settlement of administrator’s pri-

10. Value of collateral security to"be vate claim, by the judge.

deducted by commissioners. : 27. Decree of distribution. Recom-

11, If either party. be dissatisfied,
judge may uppomt appraisers. . What actions may-be brought, af-
Proceedings. ter representation of insolvency.

12. Report of commissioners. Their 29. When claims, nof presented to
fees. ) commissioners, are recoverable.

mitment in case of mistake. .~
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454 INSOLVENT ESTATES. [TITLE X.

Cuap. 109, SEcr. 30. Account to bhe rendered withinjSEcT. 34, 35. Disposal of un'ava.ilahle.dehts.

six months, or bond forfeited. 36. Provisions extended to executors.
31. When there may he a subsequent 37. Waste on real estate of persens
commission of insolvency. . deceased, ingolvent.
32. What claims may be thenallowed. 38. Of msolvency, whén execntor has

33, When representition must *be given bonds, as residun.fy legatee.
made. Prior claims not affected.| .

Ofpriority of - Sgerzox 1. Where any. estate, ‘under admlnlstratlon, is. found
glams ogainst ¢, be insufficient to pay all the ¢laims, existing against thé same, the
tates. _ funds, for which the administrator is accountable, after payment of
1821, 51,925 the expenses of the funeral and of admlmstratlon shall be applied
in the following order: .
First. To the allowance from the personal estate, made by the
judge of probate to the widow or children of the deceased ;
8 Greenl. 167. Second. 'To the expenses of. the last sickness of the deceased
Third. 'To debts entltled to a preference, under the laws of’ the
United States ;
Fourth. Publlc rates and taxes, and moneys due the state
. Fifth. Al other debts.
" Same subject. Sect. 2. No payment shall be made to credltors of any one
1821, 81,9 25.  class, until® all those of .the preceding class-or classes, of ‘whose
claims the administrator shall have ‘had notice, shall be fully paid.
Representation - Sg¢r.-8. . Whenever it shall -appear to the judge of probate,
Z%?;ﬁgﬁg{ o from the representation of the administrator, that the estate of the
fgg}méslslgnm deceased will probably be insufficient for. the payient of his debts,
11 Plex’ 173, the Judge, except as provided in the followmg sectlon, shall appoint
two or more fit persons to be commissioners,to' receive and exam-
ine all claims of creditors against the estate’ of the deceased, except-
ing any which tbe administrator may have, and to return to the
probate court a list of all the claims, that shaH have been laid before
them, with the sum that they shall have allowed on each claim;
and the commissioners, before entenng on the dutles of theu‘ oﬂice
shall be duly sworn. .
When commis-  Szcr. 4. But if the funds shall not be sufficient to extend be-
;‘g‘;‘;;soﬁ'lgdm’t yond the payment of the expenses of the funeral and administrator,
- 1838,322.-"  and the allowance to'the widow and children, as aforesaid, it .shall
not be necessary to appoint commissioners ;- and the administrator
shall be’ exonerated f10m ‘the payment of ‘any claim of any subse-
-quent class.
Notice of their = Sgcr, 5. The commissioners of msolvency shall appomt con-
ﬁ%ﬁ?ﬁk o5, venient times and places, for their meetings to receive and examine
) the claims of creditors; and shall give notice thereof, by causing
an advertisement to be-printed in such public newspaper or papers,
or by such other notice;-as the Judo'e shall direct.-
Times, within Sect. 6. © The perlod of six 'months after the appomtment of
which claims  the commissioners shall be; in the first instance, allowed for the
1821, 51, § 25. creditors to present and provetheir claims; and, if necessary, an
gg}ff“&agj’ additional time, not exceeding eighteen months in the whole, from
the date of the commission, at the discretion of the _]udge, may be
allowed for the reception and examination of claims’ generally, or.
of any particular claim or claims, to be spemﬁed in the order of the
How they must Judge.  All claims, presented to -the commissioners, shall be in

be stated. writing, supported by affidavit of the party or some person conusant




TITLE-IX.} ’ INSQLVENT ESTATES.

thereof and it shall.be specified, what security the claimant has,
and the amount of credit to be given in set off, if any,.to the best
knowledge and belief of ‘such claimant or person. .

Secr. 7. "The commissioners may, whent they shall think it
proper, require-an oath to be-administered by either of them to any
claimant, to make true answers to all'such questions, as shall be
asked of him by them, relating. to his claim, and “they may there-
upon examine him upon all mattersrelating thereto; they may also
administer oaths to, and examme ‘such. witnesses, as may be pro-
duced before them.

Sect. 8. If any claimant refuse, when 1equ1red to submit to
examination as aforesaid, his claim shall be rejected ;- and, if any
such claimant, or any witness sworn as aforesaid, shall Wllfully and
corruptly make any false answer or declaration relatmg to any claim
under examination, he shall be deemed guilty of perjury, and liable
to-the punishment, prescribed for that crime in chapter, one hundred
and fifty eight.

Sect. 9 The commissioners shall cast interest on all claims
allowed by them, from the time of the death of the testator, or
intestate to the time of making their report, whether the claims
expressly bear interest. or not, unless -otherwise stlpulated in the
contract.

Seer. 10. If any creditor hold, as collateral - security for his
claim, any mortgage or pledge .of 1ea1 or personal estate, or any
note or other evidence of debt, being of less value than the amount
due him, he shall be allowed. _only the difference between such
amount and the value of the security taken, to be estimated by the
commissioners, who may ‘at either of their meetings. grve the ered-
itor.a certlﬁcate of such estimate. .

Skor. 11.. If such creditor or administrator be dissatisfied with

" said estimate, tbe _]udnre, on his application, and production of the
said certificate, and notice fo the administrator, may appoint a com-
mittee of three disinterested and discreet men, who shall be under i,
oath to examine and appraise the-said mortgaged property, and
make return of their appraisal under their hands to the probate
court: and sach appraisal shall be substituted for the first appraisal

by the commissioners, and the difference.added to, or deducted‘

from, the balance of the_ claim as allowed by the commissioners.
And if the creditor shall decline to take the property, at the appraisal
of the commiitee, on his relinquishing his claim thereon, the judge
of probate shall add the amount of such appraisal to his claim as
allowed, and he shall be entitled to his dividend on the whole
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amount, and the property shall be disposed of .by the administrator .

accordmg to law.

Sect. 12. At the. expiration of the time limited,. the commis-
sioners shall make their report to the judge, who shall order the
administrator to pay their legal ‘fees. -
~ SEcr. 13. -Any person; Liable as surety for the deeeased or
having any other contingent claim, may exhibit the same, and if ¢k
proved, the commissioners may-report the amount thereof’; distin-

Report of com-
missioners.
Their fees.
1821, 51, § 25.

Of eontmgent
1830, 191 § 5.

guishing it from’ the absolute claims allowed, and-stating the nature

of it.
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INSOLVENT. ESTATES. - [TITLE IX.

.Sect. 14. The judge, in .ordering a-distribution; as hereinafter
provided, shall leave in-the hands of the administrator a sum, suf-
ficient to pay, to such contingent' creditor, a PlOpOI‘tIOIl ‘equal 1o
what shall then be pald to the-other creditors.

Secr. 15. 1If, at any time within four years after. the date of the
administration bond, such contingent debts shall appear, to the sat-
isfaction of the _]udcre to have become absolute, the creditor:shall
be. entitled to a dividend theteon, equal to what shall have been
paid to the other creditors, so far as the -same can be pa1d without
disturbing any former dividend.

Secr. 16.. If such claim be not established within sald term of
four years, or if it shall not be sufficient to exhaust the assets in
the hands of the administrator, the-residue of the assets shall remain
for the benefit of the other creditors. - :

Secr. 17.  Any person, whose claim shall be dlsallowed in Whole
or in part, by tlie commissioners, and any administrator, who shall
be dissatisfied with the allowance of any claim, may appeal -from
the decision of the commissioners, and the claim shall thereupon be
determined at common law.

Sect. 18. Such appeal shall be claimed, -and notice thereof
shall be given, in writing, at the probate oﬁice, within twenty days
after the return of commissioners ;-and in case of an appeal by
an' administrator, he shall also give notice to the' creditor within
thlrty days, by serving a copy of the former notice; attested by the
register, upon him, or his agent or attorney, personally, ‘or by
leaving such copy at his usual place of -abode, if he, or such agent‘
or attorney, reside within the state. )

Secr. 19. Whenever such appeal shall have been cla_lmed the
demand shall be deemed contingent, and, until the' decision thereof
provision shall be made for the same, as is provided in the fourteenth
and fifteenth sections of this chapter

Secr. 20. :The creditor, within a reasonable tlme, n any case,
not exceeding three months after the report of the commissioners
shall. have been returned, shall prosecute his claim agamst the
administrator i an-action for money had and received; in which
action he may annex to his writ, before service, a schedule of ‘all
his claims, and the nature thereof, or he may file in the office of the
clerk of the court, to which' the action shall be brought, such
schedule, fourteen days-at least before the return day of the writ;
or if such action be brought before a justiceof the peace, the sched-
ule may be filed with the justice, seven ‘days at least, before such
return day.

Secr. 21.  In every such case, the adrmmstlator, at such time
as the court may direct, shall file an abstract of all the demands,
which the deceased may have left against the supposed creditor,
and judgment shall be rendered for either party; as the" case may
be, upon the balance to be ascertained. at the trial.

Sect. 2. Whenever an-appeal from the decmon of the com-
missioners shall be claimed, the parties may submit the matter to
referees; to be agreed upon between them, and appomted by a rule
of the probate court ; and their award shall be final. .

Secr. 23. On the trial of such appeal before any court or




TITLE IX4] INSOLVENT ESTATES. 457

leferees, the creditor may be examined upon oath, as before the CHxp. 109.
commissioners, and, if he refuse to take the oath, or to answer fully e esamined,
upon examination, lns claim shall not be allowed lllgglﬂ g%ﬂ; 4.

Secr. 24.  On final judgment in any action, upon appeal as jugement ad-
aforesaid; whether- at common law or before referees, no execution <ded to the list
shall issue, if determined against the administrator, except for costs ;. 1§odl bﬁ §25.
but the sum; thus ascertained to be due 1o the clalmant shall be
entered upon the list of debts, entitled to dividends from the estate,
as is provided in 1efra1d to_contingent clalms, in sectlon, ﬁfteen, of
this- chapter.

-Secr. 25. On all such appeals, costs may be allowed to the Alowance of
plevmlmv party ; -but, if awarded against the admmlsnator “when lgsl\",};ss. 537
appellee, ‘the same may be charcred by llI[I’l against the estate; ’
otherwise, where he shall be the appellant unless the judge of pro-~
bateshall be satisfied, that he had reasonable cause to appeal.

Sect. 26. * Any private claim, which the administritor may Settlement of
have against the.estate, - may be examined and allowed by the _]udcre, ;ﬂg‘;’t‘fgﬁgjs
and annexed to the list of claims reported by the commissioners; by the judge.
and a proportional dividend thereon reserved to the administrator. - - :

--Sect. 27, After the expiration. -of thirty days from the return, Decree of dis-
made by the commissioners, the judge of probate may malke such Tiution. Re-
a decree for, the distribution of the effects amongst the creditors, as case of mistake.
the case shall require, accordmg to the provisions of this chapter; 133{1); S};;‘%"
and the -judge shall have power; before .ordering a distribution to
be made thereon, to recommit the _report- to the commissioners for-
the purpose of correcting any- error or- mistake, satisfactorily appear-
ing to him to- exist. - If, at any future time, there should be assets
sufficient for other dlStlllJuthI]S, he may o1de1‘ the same to be made
on the same prmc1ples. S

Secr. 28." No action shall be brought agamst an admmlstrator, What actions
after the estate is iepresented insolvent, unless it be for a demand, ;‘}{‘g’,"fe‘;',‘;t‘:‘;f
which is entitled to a preference, and would not be affected l_)y‘tbe 4ation of insol-
insolvency of the estate; or-unless the dssets should prove more };’Eﬁy 51, § 25.
than sufficient te pay all the debts allowed by the commissioners ; 1 Mass. g%-
and,-If the estate s 1ep1esented msolvent 'whilst an action is pend- 10 Mass. 170.
ing against the administrator, for any demand that is not entitled to 13 Mass. %65
such preference;. the action may be discontinued  without the pay- 7 Pick.233.. -
- ment of costs, or, if the demand is disputed; the action' may be tried
and determined, and judgment rendered thereon, in the same man- -
ner, and with the same effect; as is- promded in the case of an.
appeal from the award of the commissioners: or the action may:
be continued, at the discretion of the court, without costs to: either :
party, until it shall appear, whether the estate is insclvent; and, .if
it should prove not to be insolvent, the plaintiff may prosecute the
action, asif no such representation had been made. = .

-Secr. 29. Every creditor of an estate -found -to be actua_lly ‘When clzums,
insolvent, who shall:not have presented his claim for allowance, in 2°tpresented

the manner prescribed in this chapter, shall be forever barred from ers, 1re recor-
recovering the same, unless further assets of the deceased shall eome 153, 51, 625

to the hands of the administrator, after the decree of distribution ; 4 51\14&55 Gf:l)o
in which case, his claim, if not disputed by the administrator, or- ll' a8,
approved to the satisfaction of the judge, may be allowed and paid,

58
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INSOLVENT ESTATES. L’.[{ITLE, IX.

in the manner and .with the limitations,. p10V1ded in. this chapter for
the case of contingent debts.

Sect. 30. Whenever the commissioners shall have duly 1ep01ted
to the judge-a list” of claims allowed, if the adininistrator shall
‘neglect to exhibit and settle. his account of administration wvith the.
_]udcre, within six months after the report shall have béen made; or:
within. sach further time as the judge.shall think- proper to- allow.
" therefor, such neglect shall be deemed 2 breach: of the administra-
tion bond. )

Secr.81. Whenever it shall appeai that the essets in, the hands.

of the administrator are more than sufficient for the payment of the
full amount of all the claims allowed; and interest thereon, and the
administrator shall apprehend, that there may. not be assets suffi-

cient to pay. all such other claims as may be adduced urider the.

provisions of this chapter, together with ihie charges, of -administfa-.

tion, the, administrator may ‘make representation to the judge, whose -

duty it shall be to issue another- commission of msolvency returna-
ble in. su\:ty days; and like ploceedlncrs shall be had as in otheI
cases. »

Secr. 32. After a d'stnbutlon, 01de1ed on any commission: of

msolvency, no. claim shall be allowed on any such subsequent com-
mission; unless demanded of the -administrator. within three years.

- after he shall have, eccepted the trust ; neither shall he. be liable to

‘When repre-
sentation must
be made. Pri-
or claims not
affected. ~

1830, 470, § 8.

Disposal of un-
available debts.
1835, 191, § 3.

Same subject.
1835,191, § 3.

any action to be commenced thereon after that time ; provided, that

within thirty days, or-at the first regular. probate court. after the.
expiration of said three :years, said “claim having, been - duly pre-.
sented, the administrator shall make further leplesentatlon of insol-

vency, as provided in the preceding section.
Sect. 33. No such subsequent commission .shall be: 1ssued
unless representation be made within the thuty days or at the ﬁlst

probate-court after the three years, mentioned in the preceding sec-
* tiop:; and no dividend:-shall be made thereon; so as-.to prevent the
“full payment of the claims. before.. allowed or prov1ded for, with

interest. :
Sect. 34.° Whenever an administrator. in hlS said capaclty

holds notes, ‘accounts. or other demands,of the deceased which; in-
- the opinion of thie judge, with due diligence, on. the part of the

administrator, ‘are not available as assets, beyond -the probable
.expenses- of collectlon, on account of the poverty of the persons.
‘ liable, or of ‘the disputable- nature of .the demands, the judge- may:
order the same to be assigned, as provided in the followmg section ;

reserving to such pelsons hahle their equitable right of 'set off; and;:

the assignee. giving to the admmlstlatm such mdemmty agalnst costs,
as the _]udge may reguire. °

Sect. 85. After due notice to all persons - mterested such de-
‘mands, .or any of them, may be transferred to the following parties,

" with authority. to collect the same in the name:of: the admmlsttator ‘

they, to. be. entitled to. preference in-the’ followmg order, if- apphed
for by. themselves, their attorney or guardian, viz:
Fust. To the largest creditor, who will take. the same, at their.

nominal, value, to'be deducted from the amoupt’ of ‘his clalm hefore -

distribution of the assets;




TITLE 1X.] INSOLVENT ESTATES.

Set:bntlly“ To the widow of ‘the deceased, if any ; and-
Thirdly. * To the minor children of the deceased in equal pro-
pomons.

Sect. 36. The \vord “¢¢ administrator,” in the plecedmnr sections
of this chapter, shall be constlued as “including in its signification
the ‘word, “‘ executor.”

SBecr. 37.  If any executor or administrator of an insolvent estate
shall commit such waste or trespass upon any real estate, as is
described in the fifteenth section of chapter, one hundred and twenty
nine, whether he be an heir or devisee thereof, or not, or if he shall
consent to any such waste or trespass by any other person, he shall
be liable to account for treble the amount of the damage done to
the'real estate, as aforesaid’; -and such administrator or executor
shall ‘have power to prosecute actions of trespass against any per-
sons committing such waste; whether they be heirs or devisees, o
not, dnd the damatres s0 1ecove1ed shall also be accounted fOL, as
y'assets :

Seer. 38. Any executor, who may have given bond as-a 1e51d—
uary legatee, pursuant to the provisions of section, nine, of chap-
ter, one hundred and six, if the estate under his care, from- some
une*iﬁéc’téd* event, prove insufficient for the payment of debts, may
represent the same, insolvent ; and like proceedings and distribution
shall be-had, as is provided in this chapter for other cases ; and the
said executor, or his surety, in any suit brought upon his bond, may
avail himself of- such msolvency and dlstubutlon, in bar of such
action. : :

CHAPTER 116.
OF GUARDIANS.

-'SECT l, 2, 3 How guardmns to minors
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SgcT. 13. Assessors of plantations authoriz-
may be nomindted and appointed. ed, as selectmen.
' 4: Whén minors’ choice may be cer- 14. Authority and duty of gua.rdmn
- . tified by 4 justice of the peace. - 15. His bond.
5. Of the authority of a guardian over 16. Estate ofthe ward, to be appraised.
. .-the minor’s person and property. 17. Proceedings on suspicion of em-
- 6. Executor, &ec. not to be guardian. bezzlement of the wards property:
7. Guardians of insane and other 18. Punishment of rruﬂ.rth:m for em-
persons; not minors. bezzlement. :
8. Inquisition to he made by select— 19. Guardian’s duty. .
men. 20. From what funds debts may - be
9. Of their return and hearmrr there- : paid.
on. Appomtment of guardian. 21. Settlement of the ward’s accounts )
10. Proceedmﬂs where the select- _Guardian to appeﬂ.r for hlm in
men of overseers of the poor are’ siiits.
applicants. 22. Guardian’s powers in reference to
11. Copy of application may be filed real estate in special.cases.’
. -in the registry of deeds; the ef- 23. Sales, and investments of . fiinds,
fect thereof. ' by order of the ]udge.
12. Respondent’s expenses for his de-
fence, a charge on his estate.
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