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ERRATA.

Pace 63, section 27, line 18, after “not,” read ¢ to.” -

92, 46,
119, 5,
. 133, 62,
405, 13,
414, 3,
40, - 31,
. 453, 28,
500, 93,
619, 2,

837, 2d column,

849, 2d
851, 1st
857, 2d
867, 24
875, st
880, 1st

4

1, for # She,” read ¢ The.”
3, after “ fife,” for ¢ a,” read ¢ or.”
G, for # offier,” read ¢ officer.”
1, for «“28,” tread “ 13.”
- 8, for ¥ couuty,” read  county.”
4,in a few cbpiaé, for ¢ on,” read ¢ or.”

)

~

- for “necessay,” read.* necessary."_
9, of the margin, for ¢ dease,” fead # cease.” :
2, for ¢ administrator of any contractors,” read “administra-
tors of any contractor.” ‘
INDEX.
1, dele “ MILITIA,” so as to read OFFICERS of the state
prison. C
46, for ¢ 527,” read ¢ 537.7
62, for # 610,” read “ 616.”
14, for © 163, read # 162.”
49, for « 568, read * 508.”
14, for ¢ wrung,” read * rung.”

54, for ¢ T75,” read < 475.”




TITLE IXj] DISTRIBUTION,

CHA PTER 1108.

OF THE MODES" 01" DISTRIBUTIL\G REAL AXD PERSO‘\AL LESTATE, AND
: LANDS HELD. IN' MORTG/ &GL OR T»\K_E\T -ON EXECUTION.

$ker, 1. Judrre ofprobute may order parti-| SEcT. 16. What notice to he given. to the
. tion of REAL ESTATE, in certzun ; cotenant,
cases. B LA Proceedmgs ol the commission-
2. Including reversions or remain- ers’ return. * Appeal.
ders.” : © 18. Allowance from PERSONAL ES-
.. 3. If the shares are.not dlsputed,nor : 'I'JTE to the widow.
. uncertain. . 19. When a further allowzmce may be
4. Appomtment of commlsswnera ’ made to her.
* and their duties. . 20. Allowance to minor chlld:en, i
5. Proceedings; when estate lies’'in no widow, -
" different counties. ’ 21. Distribution of balance ofpersonﬂ.l
6,7. Where zulequa.l division czmnot S .estate.
be made. . 22. When a 'specific, dlstnbutlon of
. 8,9, 10. \Vhere persons, not helrs effects may be made. '
nor dewsees, are mterested ’ * 23, Of the éollection of debts, so as-
11. Partition to ‘embrace’ all. or any 51rrned )
part of tlie estate, if any owner 24. When' a bond to- refund may be
- . require it. A requu‘ed .
.12. Any owner may apply VV]lat no- 95, .;Acllons may be brought for lega-
" tice shall be given. cies, as at common law,
. 13." How minors, or persons insane or 26. Lands taken by E}.J:CUTIQN, or
% " out of the state, shall -be repre— o held in' MORTGAGE, personal as<
. * sented. : sets.’ .
" 14. When the judge may-nssxu-u dow= - 27: May be sold, by license of court.
ertoa Wldow : . 28. Distribution of the same, if neiths
15, Proceedmﬂs, where J1and lles im} er redeemed, nor éold.
‘common W 1th other persons o T )

Secrion 1. The court of plobate, in whlch the estate of -any
deceased person is settled, or in . a course of settlement, may make
- partition of . all his real. estate; lying within this state;.among his
heirs .or dev1sees, and-all holding under them, in_ the manner, and
under -the restrictions; mentioned i in-this- chapter.
Sect. 2. Any reversion or remainder, vested-in ‘the. heus of
any such deceased person, expectant upon the determination of the
_estate in dower. of "his widow, or other particular estate, under his
" will or otherwise, may be.in hke manner divided, either durmg the
. existence of such particular estate, or after the detelmmamon of the
same.
- Sect: 8. Nopartition shall be n’nade by the probate'dourt, when
the shares or” proportions of the respective parties are in dispute

between' them; or shall appear to the judge.tobe uncertain, depend-

ing upon the construction or effect.of ‘any devise, or other convey-
ance, or upon any other questions, that he shall think proper for
the congideration of a’ Jury, and a court of common law.

- Sect. 4. The partition shall' be made hy three disinterested
persons, to bé appointed, as commissioners for that purpose by the
judge of probate ;-and they shall, before proceeding to the exercise
of their duties, be duly sworn before the said: judge, or before any
justice of the peace ;. and they shall make such partition; pursuant
to'the will of the decéased, or the laws regulating the déscent and
distribution of intestate estates, a3 the case may be, among all the

57

449
C;‘;AI{. 108.

Judge of pios
bate may order
partition of real
estatein certain
cases.

1821, 51, § 31.
13 Mass. 413.
14 Mass. 403.

5 Pick. 210.

21 Pick. 101.
Including re-
versions or re<
mainders.

1821, 51, § 38.
13 Pick. 333.

If the shares be
not disputed,
nor nncertain.
1821, 51, § 35.
16 \Iass 167.

Appomtment of
commissioners,
and their duties.
1821, 51, § 31.
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CHAP 108.

Proceedings,
when estate
lies in differ-
ent counties.
1821, 51, § 31.

‘Where an equal
division cannot
be made.

1821, 51, § 31,
36

1 Mass. 323.
12 Mass. 367.
15 Mass. 291.
16 Mass. 122.
7 Pick. 209.

Same subject.
1821, 51, ¢ 3L,
11 Mass. 507.
7 Pick. 209.

‘Where persons,
not heirs, nor
devisees, are
interested.
1821, 51, § 31.
17 Mass, 81.

Same subject.
17 Mass. 81.

Same subject.

Partition to em-
brace all or anw
part of the es-
tate, ifany own-
er reqmre it.
1821, 51, ¢ 33.
3 Fairf, 463.

+
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parties holding shares, whether. they join in the. petltlon for the
same or not.

Sect. 5. If there be estate .to be divided, lying in dlﬂ'ereut
counties, the judge of probate may, if he shall think. fit, issue a
separate warrant, -and appomt different commlssmners for any or

- either of sald counties ; and, in such case, the partmon shall be made

of the estate in each county in hke manger, as if there .were no
other estate'to be divided.

Secr. 6. When the whole or any part of the premxses, of which
partition is to be made, being of greater value than either party’s
share, cannot - be dlvrded without great inconyeniedce, the same
may be set off to any one. or more of the parties, who will accept
it, and pay, to ‘any one OF more of the others, such sums of money,
as the commissioners shall award, to make the partition just; but
such partition' shall not be. established by the. court, until all such
sums shall be paid or secured, with interest, to the satisfaction of
the party entitled to the same ; nor if inconsistent with the condi-
tion of any devise, under Whlch ‘the pames cla]m. -

Secr. 7. In such assignment; as is provided in the precedmg
section, males shall be preferred to- fernales ;. and among the chil-
dren of the deceased, elder shall be preferted to’ younger children
of the same sex.

Secr. 8. No-conveyance, made or suffered by any. heu' or dew-
see, of his interest in the lands of any intestate or testator; by deed,
levy of execution or otherwise, shall take fiom the judge of probate
his jurisdiction ‘to divide and assign such lands amongst the heirs or
devisees, in manner aforesaid ; ‘but the same shall énure to the use
of the equitable owner of' the part so conveyed. .

-Secr. 9. In case of unequal division, as- provided -in: section,
six, of -this chapter, the grantee or.execution creditor, representing

the right of any-such heir or devisee, shall, on the decree- of the,

Judge in his favor, after due notice to such "heir or devisee, be enti-
tled to receive the money, payable to such heir or deyisee, or such
part thereof, -as.shall bhe proportional to his equitable interest;
provided that, previously, to the acceptance of any such division. by

the judge, he shall have made apphcatron in. ertmg to the. Judge, :

for the same.

Secr. 10. If the. share of any such- heir or dewsee be under
attachment, the judge, on the like application from the plaintiff in
the suit, .or of -the attaching officer, shall require the money, not

exceedmcr the. amount -of - the attachment, to be paid over to the

officer; who.shall be -answerable therefor in his official capacity ;
subject to the respectrve nghts of the partles, as if. originally
attached.

Secr. 11. Every partition, when made by the Judge of probate,

7 on the application of an heir, shall be made amongst all the owners

of all the estate, that descended from the ancestor, and which any
party interested, whether the applicant or -others, shall require to
have included in the partition ;- and, when made on the application
of a devisee, it shall be made of all the estate held by the appli-
cant, jointly ‘ar-in common with - others holding under the testator,
which he or any other devisee shall require to have included ;- and
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the same rule ‘shall .apply, when the apphcatlon is made by any Cuar. 108.
person, holding under an heir or devisee.

Sect. 12, Such partition may be ordered, on the petltlon of Any ownermay
any of the owners of any share, after due notice to all the others to ®PR.7- EﬁZnhaﬁe
appear and shew cause agamst it; which notice shall be served, four- gi Bven 5,
teen days at least before the time appointed for.the hearing, on the 1621, 31, §
other owners persona]ly, if. they can be found within the state, and,
if not, the notice shall-be given by publishing .it; in such newspaper
or newspapels, as the court shall order, once in each week, for three
weeks at least-before such hearing. :

Secr.-13. If it shall -appear to ‘the, court, that any minor, or How minors,or
insane person, is-interested in ‘the premises, having no guardian ZICTF%FC"
within the state, the court shall assign him & guardian - for. the suit, state,shall be
to appear for hlm and defend his interest therein, as guardians are 1801, 51, tgdsg
assigned in actions at:common law; and, if any one Tesides without
the state, having-no agent therein, the _]udge shall appomt an agent
for such owner, “for the same purpose.

Sgcr. 14. Any widow, entitled to: dower in any .estate, of whenthejudge
which her hushand died seized, settled or in a course for.settlement mayassigndow-
. . . : er to a widow.
in any court' of probate, may apply to the judge and have her g nfass. 10.
-dower assigned to-her, on the principles stated. in chapter, ninety
five, unless her claim is disputed by some. adverse “party ; and the
judge, for that purpose, shall issue his warrant to three suitable per-
sons, to assign-the same, and the like notice shall be given, and the
like proceedmns, so far as. applicable, shdll be had by the. court,
and by the commissioners, as is provided in this chapter, for divis-
ion of lands amongst heirs and-devisees.

Secr. 15.- In all cases of partition or assignment of dower, Proceedings,
pending before any. _]udcre of probate, when the real estate of the ;;’lhfgggﬁg lies
deceased, or any part of it; shall lie in-common apd undivided with with other per-
that of any otber person, the court may cause it to be divided and j lsql 51, § 32.
set off from the part held by such cotenant, before making parti-;
tion thereof, among the heirs or others claiming under the. deceased.

Sect. 16: The court, in such case, shall order notice of the What notice to
intended partition or assignment of dower, to be given-to the coten- Begiven to the
ant; which notice shall contain a description of the premises to be 1821, 51, § 32.
divided, with a statement of the share or proportion- claimed, as
belonging to the estdte of. the deceased, and.shall express the time
and place appointed:; for hearing the case; and it shall be served
on the cotenant, by dehvelma to him an attested copy thereof, or
by leaving such copy at the place of his abode in this state,.if any,
fourteen days at least before the time. appointed for the hearing.

If such cotenant do not reside within the state, such public.or spe—
cial notice shall be given, as the judge may require. :

Sect. 17. The _]udue may, for any. sufficient reason, set aside Proceedings on
the return of the commissioners, and commit the case anew to.the thecommission-
same or to other commissioners ; and the return; when . finally ac- Appeal.
cepted and confirmed by the coutt, shall be recorded in the probate 15151933,
office, and also in the registry of deeds for the county, in which the 8 Mass, 132.
landslie ; saving, to all parties interested, the right to appeal to the 3195
supreme-court of probate, as prov1ded in chapter, one hundred and

five.
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Caar. 108.  Sgcr. 18. - In the ssettlement of any intestate -estate; of of any
Allowance from iqst.)lvcnt estate, testate, or .in Whlc{l the widow shall ,have ‘duly
personal esfate waived the provisions; made for het in the will of her husband, and -
1821, 51, ¢ 39. claimed her dower, the widow,- besides her apparel and ornaments;
}gsﬂaﬁo 185, shall be entitled to so much of the personal estate, as the judge shall-
10 Pick. 374, determine to be necessary, according to the degree and éstate of her
17 Pick. 422, hyghand, regard being had to the state of the Iamlly under her care.-
When a further  .SECT. 19." When such allowance shall have been made. from:
fiowanlce WY an estate, répresented insolvent, which shall ultimately appearto be
1821,51,§ 39.  solvent, the judge, by a subbequent decree; may make such: further
allowance to the widow therefrom, as;he shall deem reasonable.
Allowance to Secr. 20. In all insolvent estates; whether testate or- intestate;
;‘;‘I"l‘frwﬁgg‘%fen’ if there be no widow, the  judge shall have like authority to make
1821, 51, §39. an allowance: of personal estate, to the minorchildren of the.'de-
ceased, if under the dge of fourteen years, or, from.ill health, unable,
to labor exclusive of their wearing apparel and books.
Distribhution o SgcT. 21. ‘Whenever, on the settlement of any account of-any
balance of per- 5 dministrator or executor; there shall appear to remain in his hands
1821,38,§ 19.- any goods and chattels, rights and credits; not necessary for the. pay-

;]lsﬁe;l o%;“ ment of debts and expenses of- admmlstlatlou the judge shall order
the same, if not specifically bequeathed, to be distributed, according: -
to the provisions of the will of the deceased, if any, so far as may.
be directed by the same, and otherwise, accmdmg to the provisions
of ehapter, ninety three ; and alienage shall be. no impediment- to
any person, who is entitled; in other respects; to receive. the same..

Whenaspeciic ~ SECT. 22, When the surplus, mentioned in the- preceding sec-

gi.séaigc“f‘;‘;‘ny tion, shall consist of any other property, besides money, the judge

be made. may order a specific distribution of -the same, in proportlon to the
value thereof; and for this purpose, if found. convenient, he may
appoint oneé or more appraisers to value and make a specific -distri-
hution of the same, under oath, and make report - thereof to the :
judge for his acceptance. . i '

Ofthe collec-  SECT. 23.. If any evidence of debt, or-any account due to the

aﬁ?u%i gebfs so deceased, shall be thus assigned, the person receiving the same shall
be authouzed to use the name of the executor or . admmlstrator to
eollect the same by suit or-otherwise, on giving such mdemmty
against the costs and expenses, as the ]udge may order;-saving to
all supposed debtors the right to set off any clalm, Whlch they may
have against the estate of ‘the deceased.

Whenahond - SECT. 24. Whenever any executor or admmlstlator, shall pay

'}J‘;'rf(‘;‘jﬂe(ﬁ““y to any creditor, heir or legatee, any sum, exceeding thirty dollars,.

1821,51, §42. on account of any- debt, legacy, or decree of distribution amongst

1830, 470, § 9. the widow. and kindred of the deceased, the judpe of probate,- at
his discretion, may authorize him to require of the payee; a suffi-
cient bond, to refund so much of* the sum, so paid, as the same
may exceed such payee’s equitable proportion ‘on final settlement
of the estate ; unless such payment ‘be made™ to-a creditor, under
an order of dlStI‘lbllt]Ol] of  an insolvent estate. .

Action ofdebt - SEcr.- 25. Any residuary legatee, or'any person having. a par-

gf’ig;abc'ig%’ht' ticular legacy ‘given him, under any last will, may sue. for--and

1821,51,§43. recover the same of the eXecutor, in an action of debt " at common

© law.
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Secr. 26. When an executor or administrator -shall recover
judgmient for any "debt due to the'deceased, and shall levy the
execution on real estate, or-when the deceased held any real estate
in mortgage, without havmu foreclosed the right of redemption, the
executor or administrator.of the deceased shall be seized of such
real estate, in trust for the persons, who would have been entitled to
the money, if the same had been paid; and the same shall be
accounted for as pelsonal assets in his hands, and, if redeemed,
the-money shall be received by him to the same > uses, ‘and he may
release the estate.: v

Secr. 27. Any real estate, so levied upon, or held in mortgdne,
may be sold; though-subject to.the right of. redemption, if not fore-
closed; for the payment - of debts or leﬂames, and- the charges of
administration, 1n the same manner as any real estate;-of which the
decéased person-died seized ; such sale to be made by the execu-
tor or administrator, on license to be obtained, as plowded n chap-
ter, oné-hundred and twelve. -

Sect. 28. If the real estate, so levied upon or held in mort-
gage, shall not be redeemed, nor necessay for the payment of dehts,
and disposed.of -agreeably to- the preceding section, the same shall
be. distributed -amongst- those, who are entitled to the personal estate,
but in the same manner,. as, is provided in this chapter, for the dis-
tribution of ‘the real estate; or the Judge- of probate, if he find-it

453
Crir. 108.

Lands, taken by
execution, or
held in mort-
gage, personal
assets,
1821, 39,4 9,10.
]8‘21,52, 016,
17.

3 Mass. 220,
262., -

4 Mass. 598.

5 Mass. 240.

6 Greenl. 127,
8 Pick. 29.

May be sold, by
Jicense of court.
1821,39,§ 9,10
18‘71 52, ) 16.

Distribution of
the same, if
neitherredeem-
ed, nor =old.
18”’1 52, § 16.

more for the berefit of the parties in interest, may order- the same -

to be sold by the executor or:administrator, in the same manner as_

is provided in the preceding Section, and the money realized from
such sale, to be distributed, as in othel _cases of pelsonal estate:

CHAPTER 169. -
OF INSOLVENT ESTATES.
SEer. 1, 2. Of priority of claims against in-| SEcT. 13, 14, 15, 16. Of contingént claims.

solvent estates. . 17." On dissatisfaction of either party,
3. Representation of insolvency. claim to be determined at com-

Appointment of commissioners. . . mon law.
4. When commissioners may not be 18, 19, ).0 21. Course ofproceed.mg
appointed. 22, Such cl:um may be submitted to
5. Notice of their meetings. H referees. .
6. Times, within which claims inust 93, Claimant may be examined, upon
be made. How they must be -oath.
stated. - 24. Judgment, added to the list of
7, 8. Claimant may he sworn to debts. * :
make true answers. Wxtnesses 25. Allowance of costs,
9. .Allowance of interest. *. -+ 26. Settlement of administrator’s pri-

10. Value of collateral security to"be vate claim, by the judge.

deducted by commissioners. : 27. Decree of distribution. Recom-

11, If either party. be dissatisfied,
judge may uppomt appraisers. . What actions may-be brought, af-
Proceedings. ter representation of insolvency.

12. Report of commissioners. Their 29. When claims, nof presented to
fees. ) commissioners, are recoverable.

mitment in case of mistake. .~

B




The following page(s) from
“An Act to Amend the Revised Statutes”
include amendments to this chapter.



768 : ACT OF AMENDMENT.

When ajudge " SECT. 18, - Whenever., any: judge of - probate shall be- 1nterested
‘:Sél“t:e:gslfee’ieb elther in his own right, or in trust, or in..apy other maniier, 6f be
tled in the most- within the degree: ot kindred;; <by:1 ieanis. of which, by law; he mwht
fﬁ;fﬁ,&g{om’ by any possrbxhty be héir to any: part. of ‘the eéstaté‘of any persom
Tﬂmscnpt_ Of . - deceased, such. estate, shall be settled: in thev»probate .court . of .th
. most ancient adJolnlnu countyf , \71ded that. the amount ;,Of the
‘interest: of such JleLre shall not. be less than one hundred dollars in,

such estate.. “1f his mterest ¢ommence, at anj tlrne, afte“ he shall

thé county:, -
where_the S-

* the mterest of the Judge, ’or for. any othe '
settled in an adjoining county, the register: of probate of:- sur:h ad-
. joining county shall transmit to; the probate oﬁice of the couuty,

o 1'eco1ds '_latl A!} torsald estate, to be _ecorded on the
© county, where such estate belongs.

R. S. ch. 107. Secrrox 16.- The one. hundred and sevenrh chapter sh ) he amended in:
the thirteenth sectlon, by striking ont the word , © neverthele: 2 and inserting

2o oo s the words @ notwrthstandmn' there"may be an appeal”' S0 that the sectron, as

. arnended','s'hall be‘as fo]lﬂo,ws:. :

Special admin- SECT._13 When,’ by reason-of a -sult concermnﬂ' the proof of a.
f;ht?d topro- Wdl ot fiom ‘any other cause, there shall bea delay in- granting. léts-
ties, though - ters testamentary ‘or.of .administration, - the judge: of probate Anay,
there m“y ybean ; in his discretion, appoxnt a special adrmnistrator ‘who-shall, notwith=
standing there may be an appeal, proceed in the:execution . of. his
duties, untll it-shall be otherw1se ordered by the supleme court-of.

) prohate. O S

R. S. ch. 108. “Section 17, The orie hundred and enrhth chapter shall he amended ‘in the-
twenty fifth section, by adding at.the close the following. words:-“or other
appropriate getion’ ; so that the sectron, as amended shall he‘a fo]lows B

Legatee may DECT.. 25:. Any resrduary legatee or.any person. havrncr a par—
bring an appro- tlcular legacy: given him, under any last-will,. may-sue: for. and re~
riate action a-

‘gmst execu- cover the same. of the, executor, in an action. of debt. . at ‘common

tor, fora legacy. Jaw, or other appropriate-action.: .- oo.osoioia

R. S. ch. 114 Secriox 18. The one hundred‘and fourteemh chapter shall be amended
CLTNTUE UL ingsection fifieenthy after the word.“ officer™ by inserting the folloiwing words':

“if there be but.one defendant, such action shall He commenced in the county
where he reardes e s0 that sard ﬁft

Actions w.i‘th.h;" Seer. 15. Any action; commenced agalnst two or: more defend-
the jurisdiction ants, residing in different” countles, arid: to-be tried .before -2 municiz,

t
:;fhle‘i‘;ifég ) pal or pohce court, or a _]ustlce of the peace, may’ be brought in

commenced: ; "’ .5 and. th ;,m
such case, shall be executed in suchcotinties accordmn]y by: 'the
propel otﬁcel. If there be but one; defendant. such) actlon shall be-

R.S.ch. 115 : 5
sectlon two, by stmkmu' ‘6nt; the’ WOX‘da -“,,except as: hetemafter prov1ded 3 and

inserting, instead rhereof the” follo\vmcr swords:, ¢ and.the-chargein ‘the.dec-

all
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