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[TITLE IX.

80.

TITLE NINE.
Civil Rights and Remedies.

CHAP.

81.
82.
8S.
84.
85.
8(l.
87.
88.
89.
90.
91.
92.
9S.
94.
95.
96.
97.
913.
91l.
100.
101.
102.
lOS.
104.
105.
lOG.
107.
108.
109.
110.

Commencement of civil actions; indorsement and service of writs;
attachment of property; arrests; limitation of civil actions.
Proceedings in civil actions in court.
Trial justices, their jurisdiction, and proceedings in civil actions.
Levy of executions on personal property.
Bail in civil actions.
Trustee process.
Actions by 01' against executors and administrators.
Partition of real estate by the supreme judicial court.
Petitions a.nd actions of review.
Mortgages on real estate.
Mortgages of personal property, Liens and their enforcement.
Right of erecting mills and mill dams; flowing lands; diverting
water for supply of mills; and mode of obtaining damages.
Inquests of office and informations for intrusion.
Forcible entry and detainer, and tenancies.
iVasto and trespasses on real estate.
Replevin of beasts and chattels.
Bastard children and their maintenance.
Personal property seized, and lost goods, and proceedings thereon.
Habeas corpus.
Writ of audita querela.
Writ for replevying' a person.
Writs of errol' and certiorari.
Estatcs in dowel' and by cOllrtesy, and actions of dowel'.
Real ac tions.
Limitation of real actions.
The selection and service of jurors.
Depositions.
Reference of disputes by consent of parties.
Timber and cord wood, and how it may be disposed of in certain cases.
Commissioners to take acknowledgment of deeds and other contracts, and depositions in other sta tes.

TITLE IX.]
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CHAPTER 81.
COMMENCEMENT OF CIVIL ACTIONS i INDORSEMENT AND SERVICE OF WRITS; ATTACHMEN'r OF PROPERTY; AHRESTS;
AND LIJ\IITATION OF CIVIL ACTIONS.
FORMS AND REQUISITES OF ·WBITS.
Forms of writs to remain as they are, till changed by court.
Actions to be commenced by original writs. 'Vhen to be issued by
clerk, and to be capias and attachment, or original summons.
Issued in one county, and returnable in any other.
Justice writs to be signed and sealed.
Attachments and arrests on scire facias as on other writs.
Unknown defendant m,ty be sueel by an assumed name, and writ
amended.

SEC. 1.
2.

3.
4.
5.

INDORSEMENT OF WRITS.
SEC. 6.
7.
8.

vVhat writs lllUSt be indorsed.
Liability of indorser. Suit within a year.
When new indorser may be required.

SEC. 9.

Personal and transitory actions, where to be commenced. Transfer
from one county to another.
Actiolls on sheriff's bonds, where to be brought.
Actions on judgment, brought wherc judgment rendered, or either
party lives.
Jurisdiction sustained if defendant's property is attached in the state.
Local and transitory actions, in which counties, towns and other corporations are parties, where to be brought.
Actions for forfeitl1l'es, where brought.
Uert,tiu actions in behalf of the state nmy be brought in any county.
Justice actions a,gainst one 01' several defendants, where brought
and how served.

ACTIONS, WHERE TO BE BROUGHT.

10.
11.
12.
13.
14.
15.
16.

WRITS HOW SERVED ON RESIDENTS.
SEC. 17.
18.
If!.

20.

Summons to be left when property is attached, except in trustee
writs.
Original summons served by reading 01' copy.
Service on county, town or other corporation made by glvmg copy
to clcrk, treasurer, agent or member thereof, thirty days before
court. Service on foreign or fLlien corporation, how made.
Service on domestic corporation v,hen no officer can be found.
How SERVED ON NON-RESIDENTS.

SEC. 21.
22.

Service made on defendant ont of state by leaving with agent or
attorney, 01' as ordered by the judge 01' trial justice.
In actions against foreign insnrance and express companies, service
to be made on agent in the state, thirty days before court.
How WANT OR DEFECT OF SERVICE

SEC. 23.

~IAY

How want or defect of service may be cured.

51

BE CURED.

81.
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81.

[TITLE IX.

ATTACH~IEN'l' OF PERSONAL PROPERTY.

SEC. 24.
25.
26.
27.

28.
2\).

What personal property may be attached.
,\Then attachment of hay and animals, though left in hands of debtor,
good against other attachments.
Attachment of bulky personal property may be recorded in the town
clerk's office, and how and when. Clerk's fees.
How sha1'es in a corporation may be attached. Officer of corporation to furnish number of defendant's shares; if he refuses,
action for damages.
The franchise or right to ta,ke toll, and other property of corporation may be attached, and how.
Attachments on same writ may be made in different counties by
differen t officers.

WHEN PERSONAL PROPERTY ATTACHED MAY BE SOLD ON WHIT.

SEc.30.
31.
32.
33.
34.

35.
36.
37.
38.

39.
40.

How
SEc.41.

42.

Personal property attached may be sold on writ by consent.
Living animals, or goods liable to perish or to be kept at great
expense, may be sold, without consent, after al)praisal.
On request, officer to give notice of time and place of appraisal, and
how; and cause ft}Jpraisers to be chosen, and how.
Appraisers to he sworn, and to appraise property at cash valne.
To be delivered to debtor on his depositing money or giving bond
to satisfy judgments. Bonel to be returned with officer's
doings.
Bond may be sued by any creditor. Nature of judgment thereon.
Money recovcred, how applied.
How attaching creditor, not a party to suit on bond, may avail himself thereof, or of the judgment therein.
Property not so delivered to debtor, to be sold on writ and proceeds
applied to attachments.
Proceeds of propmty sold, may be further attached in hands of
officer; but after retaining enough to pay lLttachments, he is to
pay balance to debtor.
Right by priority in case of sale, preserved.
Property attached and chLimed by one not a pnrty to suit, may be
replevied in ten days after notice; and if not, to be sold by
omcer with consent of creditors, unless debtor forbids.
PROPERTY OF PART OWNER ATTACIIED MAY BE DISPOSED OF.

Property of part owner attached, to be appraised and delivered to
other owner on giving boncl. Bond to be returned with writ
and sued if forfeited.
..
Part owner so paying has a lien on the property, and may sell it;
but if the attachment is dissolved, he shall restore it.
ATTACH~IENT OF PROPERTY MOR'l'GAGED OR PLEDGED.

SEC. 43.
44.

45.

46.

Personal property mortgaged or pledged, may be attached by creditor redeeming it.
When mortgaged property is attached, no action against the officer
till forty-eight hours' notice; and officer or creditor may redeem
within that time.
Mortgagee not rendering account of sum due in ten days after notice,
waives his mortgage. If his account is false, action for double
the excess.
If creditor redeems, that amount to be first repaid on sale of the
property, and balance to be applied to the debt.

TITLE IX.]

WHEN ATTAOIDNG OFFICER DIES, OR IS REMOVED, OR PROPERTY IS
REPLEVIED.
SEO.

47.

48.
49.
50.

Goods attached by an officer, and his claim for damages when they
are taken from him, Oll his death, not assets of his estate, but
subject to attachments.
Such property replevied, liable to further attachments; replevin
bond liable for whole value.
If officer dies 01' is removed, property attached liable .to further
attachments by other officers, and how they are made.
Limitation of right to attach goods replevied.
ATTACHl1ENTS AND ACTIONS WHEN A PARTY DIES.

SEC.

51.

52.

53.

54.
55.

Decree of insolvency upon an estate, before sale on execution, dissolves attachment; and officer to restore property on demand
and payment of his fees.
If property is sold before demand, officer liable for proceeds. If
paid over to crerlitor, he is liable, and cannot set off his demands
against the estate.
After dcccase of debtor and before decree of insolvency, officer to
give copy of his return to administrator, and allow view by
appraisers. Penalty.
Actions by officers for goods attached and taken from them, not to
abate by death of parties, but to go on as if alive.
If officer dies pending suit, and no administrator is appointed in
three months, party in in terest may carry it on by giving secUl'ity for costs.
ATTAOHMENTS OF REAL ESTATE.

SEC.

56.
57.
58.
59.

60.

61.
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What real estate and interests therein are liable to attachment.
Officer lleed not entcr or view the same.
Real estate may be attached on municipal or police court writs in
certain cases.
When right of redemption is attached and incumbrance is removed
before sale, attachment holds premises free.
No attachment valid unless claim is specified in writ. No attachment or scizure valid unless recorded in registry of deeds within
five days. Attachments and seizures to take effect when filed,
but recorded deeds take precedence of unrecorded attachments
and seizures.
When right of redemption, 01' to a deed by contract, is at.tached,
creditor may redeem 01' pay; and then title of mortgagee or
contl'actor shall yest in him.
Mortgagce or contractor shall furnish the sum due him on demand;
and on paymont thereof, shall release or be compelled to do so
by bill in equity.
PROPERTY EXEMPT FROM ATTACHMENT.

SEC.

62.

What personal property is exempt from attachment.

SEC.

63. Homesteads exempt from attachment except for liens.
64. Householder to have his exemption recorded in registry, with
description of homestead, and then $500 worth exempt from
subsequent debts.
65. When creditors claim that homestead is worth more than $500,
appraisers first to set off that value, and then to apply residne
to the execution.
66. After his death, widow and children to occupy during widowhood
and minority.

HOMESTEADS EXEMPT.

CHAP.

81.
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81.

[TITLE IX.

Row AND WHEN ATTACHilIENTS ARE DISSOLVED.
SEC. 67.
68.

60.

70.

71.
72.
73.
74.
75.
76.

Attachments of real and personal estate continue thirty days aftel
judgment and no more, except in certahl cases.
Attachments dissolved by judgmcnt for defendant; insolvency of
estate before levy or sale on execution; reference of all demands,
and by increasing ad damnum, and by insolvency proceedings
under cha,pter seventy.
Clerk of court to give owner certificate of dissolution of attachment,
to be recorded in registry of deeds. Creditor may release attachment on record, 01' by certificate recorded.
Debtor whose real estate is attached, may petition judge of court
for a valuation and release. Judge to issue notice, to be served
ten days before hearing.
Judge to fix value of such Teal estate, and release same 011 bond of
debtor. Conditions of bond.
Proceedings and bond to be filed in the clerk's office.
Certificate of proceedings from clerk, recorded in registry of deeds,
vacates the attachment.
Same proceedings to vacate attachment of personal property; also
of stocks; only certificate to be recorded where attachment is.
Foreign attachments vacated in same way, only bonds to be given to
trustees also, and certificate filed with them.
Fees of clerk and register of deeds; and all costs of proceedings to
be recovered by prevailing party.
CROSS ACTIONS AGAH[ST NON-RESIDENTS.

SEC. 77.

In cross actions and set-off against parties out of state, service made
on their attorneys, sufficient.
78. Court may order continuances to enable absent party to defend, or
for either party to set off his judgment or execution.

DAYS ON

WIlIOH

NO ARRESTS CAN BE ilIADE OR PROCESS SERVED.

SEC. 70. Holidays on which arrests cannot be made or process seTved.
80. V oters not to be arrested on election da,ys.
81. Civil process served on Lord's day void; and officer liable.
LUIITATION OF PERSONAL ACTIONS.
SEC. '82.
8S.
84.
85.
86.
87.
88.
80.

gO.
91.

92.

What actions must be commenced within six years.
Actions against an officer for escape of prisoner, in one year; for
any othcr misfeasance, in fonr years.
Assault and battery, false imprisonment, slander and libel, in two
years.
Scire facias against bail, sureties in criminal recognizances, and
trustees, in one year.
These limitations not to apply to witnessed notes, bank bills or
cases limited by other statutes.
When the cause of action accrues in mutual and open accounts
current.
Minors and others under disability, may bring suits after the disability is removed within the times herein limited.
Actions on certain bonds and coupons must be sued within eighteen
mon ths after maturity. Exception.
General limitation of twenty years.
When writ fails of service, or is defeated for any cause, or judgment
is reversed, new suit may be commenced within six months;
and cause of action survives.
Provision in case of death of either party before suit is commenced.

TITLE

IX.]
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Saving of the rights of alien enemies during a war.
CHAP.
Limitation of suits by individuals for penalties, and of suits and
indictments by the state on penal statutes.
95. The making of a writ with intention of service, is the commencement of an action.
96. Limitation extended in cases of fraud.
97. Renewal of promise must be in writing; such renewal by a joint
contractor cannot affect the liability of the other contractors.
98. If the action is barred as to one defendant and not as to the others,
what judgment is to be rendered.
99. Non-joinder of defenda.llts shall not abate the snit, if the action is
barred against the one not sued.
100. Effect of indorsement of partial p'lyments. No promisor affected,
except those making the payments.
101. Presumption of payment after twen ty years.
102. Application of the statute of limitations to set-offs.
103. Provision if defendant is out of the state.

SEC. 93.
94.

81.

FORJlIS AND REQUISITES OF WRITS.
SEC. 1. The fOl'lllS of wl'its ill civil actions remain as established; bnt the sllpl'eme judicial cOllrt, by general rules, lIlay make
slwh altel'atiolls therein, for all cOllrts, as dtanges in the law 01'
other canses req !lire.
SEC. 2.
All civil actions, except scire facias and other special
writs, shall be commenced by original writs i which, in the snpl'eme
judicial court, may bc isslled by the derk in terlll time 01' vacation,
and [llInyJ be fl'Hmecl to attach the goods and estate of the defendant,
and for want thereof to take the body, 01' as an original summons,
with or without nn order to uttacil goods and estate; and in actions
against corporations and in other cases where goods 01' estate me
attnehed, and the clefendunt is not liable to arrest, the writ and
Sl1mmons may be combined in one. A writ issued by the derk of
any connty, may be made retnl'l1able in any other conllty ill which
the action might be legally brought. ea)
SEC. 3. ·Writs issued by a trial jnstice, 01' jndge of municipal
01' police COlll't, shall be signed by him and sealed.
SEC. 4.
All writs of scire facias may contain a dircction to the
offieer serving them, to attach the property of the defendants and
to arrest theil' bodies when liable to be arrested, the same as in
case of writs of attachment.
SEC. 5.
When the name of a clef'endant is nut known to the
plaintifl', the writ may issne against him b'y an assnmedname i
and if' duly served, it shall not be abated for that cause, bnt may
be amended on such terms as the court orders.
INDORSEMENT OF WRTTS.

Forms of
writs remain
as they a.re.
till clHtng'ed
by court.
RS. ,c.81, § 1.
62 Me., 155.
Actions COlllmenced by
original
writs.
Issued by
clcrk, an'd to
be capias
and attachment, or
orig-inal
SUlllmons.
Issucd in
one connty
and returnable in any
other.
RS.,c.81, § 2.
See c. 77, § 4.
Justice
writs.
RS.,c.81, § S.
A ttac 11 m en t
and arrest
on scire
facias, as on
other writs.
R.S.,c.81, §4.
71 Me., 40ll.
Unknown
defendan t
may be sued
by assumed
n:'\1no and

writ
amended.
R.S.,c.81, § 5.

SEC. 6.
Every writ original, of scire facias, of errol', of audita When writ
qnerela, petition f'or writ of' certiorari, for review, 01' for partition, ~~~~.s~~l.

(a) 12 lIIe., 197; 34 Me., 10; 39 Me., 142, 503; 60 Me., 352-5;
66 Me., 251; 71 Me., 28, 406.

63 Me., 30;
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SI.

RS.,c.Sl, § 6.
1 Me., 405.
3 Me., 2S,
217.
10 Me., 46.
38 1\1e., 460.
39 :JIe., 132.
43 Me., 178.
51 Me., 479.
5!l Me., 147.
72 Me., 874.
Liability of
indorser.
111 ust be sued
wi thin year.
R.S.,c.SI, § 7.
11 Me., 445,
4fl7,492.
15 Me., 67.
16 Me., 20.
20 1I1e., 388.
24 :;\le., 228,
241, 855.
26 :;lIe., 43.
;39 Me., 132.
,\'hel1 new
indorser may
ue required.
RS.,c.81, § 8.
47 Me., 341.

[TITLE IX.

and biJ1 in eqnity, shall, before entry in conrt, be indorsed by sowe
Bllffieient inhabitant of the state, when the plaintiff or petitioner
is not an inbabitant thereof; and if pending' snch snit the plai.ntiff
or petitioner removcs from the state, sueh indorser shall be procured on motion of the defendant 01' other party to the snit; but
if one of snch plaintiffs 01' petitioners is all inhabitant of the state,
no indorser shall be required except by special order of the eonrt.
SEO. 7. In ease of avoidanee or inability of' the plaintiff or
petitioner, the indorser is liable, in an aetion on the easE', brought
within one year aftel' the original jndgment, in the eomt in whieh
it was rendered, to pay all e08t5 reeovel'ed against the plaintiff.
A retlll'n npon the exeentiull by fin offieel' of the (Jollnty, where
the indorser lives, that he has demanded of the indorser payment
thereof, and that he has negleeted to pay, 0[' to show the offieel'
personal property snftieiellt to f1atis(y the exeeution, 01' tha t he
(Jan not find the indorser within his predllet, shall be conelnsive
eviclellee of his liability ill the snit.
SEO. 8. If pending allY such suit or petition, any such indorser
become8 insufficient or removes from the state, the court may
require a new and sufficient indorser, the defendant consenting
that the name of the original indorser shall be struck out; and
such new indorser shall be liahle for all costs from the beginning
of the suit, as if he had been the Ol'iginal indorser; and if such
new indorser is not provided, the action shall be dismissed and
the defendant recover his costs.
AOTIONS, WHEN TO BE BROUGHT.

Personal and
transitory
actions,
where to be
commenced.
Transfer
from one
county to
another.
KS.,c.Sl, § 9.
12 Me., 19.
40 "'I e., 507.
54 Me., 315.
6:3 Me., 385.
65 Me., 169.

Suits on
sheriff's
bonds, where
brought.
R,::>.,c.S1,§10.
Judgmeuts
to be sued

SEO. 9. Personal and transitory actions, except process of
foreign attachment, and except as provided in the seven following
sections, shall be brought, when the parties live in the state, in
the county where any plaintiff or defendant lives; and when the
plaintiff does not live in the state, in the county where any
defendant lives; and when not so brought, on motion, or inspection
by the court, they shall be abated and the defendant allowed
double cost. ·When the plaintiff and defendant live in different
counties at the commencement of any such action, except pro~
cess of foreign attachment, and dming its pendency one party
moves into the same county with the other, on motion of either it
may be transferred to the county Iwhere hoth then live, if the
court thinks justice will thereby be promoted; and tried as if orig~
in ally commenced and entered therein.
SEO. 10. Actions on bonds given hy sheriffs and coroners to
the treasnrer of the state, shall be brought in the county in which
such sheriff or coroner is commissioned to act.
SEO. 11. All actions of debt, founded on judgment rendered
by any court of record in tltis [the] state, may be brought in the

TITLE IX.]

county where it was rendered, or in the county in which either
party thereto, or his executor or administrator, resides at the time
·
of bringing the actlOn.
SEC. 12. In all actions commenced in any court proper to try
them, jurisdiction shall be sustained, if goods, estate, effects or
credits of any defendant are found within this [the] state and
attached on the original writ; and service shall be made as provided in section twenty-one. (a)
SEC. 13. Local and transitory actions shall be commenced and
tried as follows: vVhen both parties are counties, in any county
adjoining' either; when a countv
is plaintiff, if the defendant lives
J
therein, in an adjoining county; if he does not live therein, in the
COUllty in which he does live; when a county is defendant, if the
plailltiff lives therein, in that county or in any adjoining county;
if he does not live therein, in tlmt county or in that ill which he
.
.
1
(oes
live; when a corporatlOn IS one party and a county the
other, in any adjoilling county; 'when both parties are towns,
pari8hes or school districts, in the county in which either is
situttted; when oue party is a town, parish, or schuol district, and
the other some corporation or natural person, iu the county in
which either of the parties is situated or lives; but all actions
against tOWllS, for damages by reason of defects in highways, shall
be brought ancl tried in the county in which the town is situated.
All other corporations may sue and be sued in the county in
which they have any established place of business, or in that in
which the plaintiff or defendant, beillg a natural person, lives.
SEC. 14. vVhen a forfeiture is recoverable in a civil action, it
shall be brought in the county in which the offence 'was committed,
unless a different provision is made in the statute imposing it;
and if on trial it does not appear that it was committed in the
county where the action was brought, the verdict shall be in favor
of the defendant.
SEC. 15. In addition to the remedies now provided by law,
any action in behalf of the state to enforce the collection of any
state taxes upon any corporation, 01' to recover of any person or
corporation any moneys due the state, public funds or property
belonging to the state, or the value thereof, llJay be brought in
any county witkin the state; provided, however, on motion of the
defendant, [that] any J'udge [justice] of the supreme juclical court
for the tltate, holding the term at which any such action is returnable, may upon good and sufficient reasons shown, remove the
same to the docket of said court in any other county in the state for
trial, and Illay award costs to the defendant for one term, upon
such removal, to be paid by the tremmrer of state on presentation
(a) 58 DIe., 301;
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()5 Me., 2M;

68 :iIle., 212.

CHAP.

8l.

ren::-

where
dered, or
either party
lives.
R.S. ,c.81,§1l.
Jurisdiction,

~l~,~f~l:~~)_
ertyisattach·
ed in state.
R.S. ,c.81,§12.
Local and
tmnsitory
actions, in
which COUIlties, towns
and other
corporations
are parties,

bll~~~'~h\~ be
RS,,~,81,§13.

53
58

nIe.,
nIe.,

420.
53().

Actions for
forfeitures,
where to be
orought.
R.S.,c.81,§14.

Certain actions in behalf of the
st~ to, may be
brollght in
any cOllnty.
1881, o. 22.
-proviso.

806
CHAP,

CIVIL ACTIONS.

[TITLE IX.

81. of the certificate of the amount thereof, of [from] the clerk of the

Justice actions against
one or several defendants, where
to be
brought and
how serverl.
R.S"c,81,§15,
12 Me" 18,
15 Me" 1S\),

court of the county from which said action is transferred.
SEC, 16. Any action against two or more defendants residing
in different counties, to be tried before a trial justice or municipal
or police court, lllay be brought in the county where either resides;
aIHI the writ and execution shall be directed to and executed by
the proper officers in each of such counties; but if there is hut
one defendant, such action shall be comlllenced in the county
where he resides.
WRITS, HOW SERVED ON RESIDENTS.

Summons to
be left in
case of attachment,
except in
trustee ,~
writs,
R.S"c,81,§lG,
See c, 80, § 3,
Original
sumlllons
served by
reading or
copy,
RS.,c,Sl,§17,
45 Me., 411:6,
47 Me" 3U4,
;:lervice on ~
county, town
or other corporation
made by
giving copy
to clerk,
treasurer,
agent 01'
member
thereof.
thirty days
before court.
1877, c, ]65,
16 ilIe., 37:l.
47 :Me., 304.
67 Me" 4!lG.

71 Mc., ;JUO,
Scrvice
against any
foreign or
alicn C01'])oratio,n, how
rnaCL0.

-time of
service,
Service

011

17.

vVhen goods 01' estate are attached on either of said
writs, except in trustee writs, a Beparate summons, in form by law
prescribed, shall be delivered to the defendant, or left at his
dwelling house or place of last and usual abode, fourteen days
before the sitting of the court, to which it is returnable, which
shall be a sufficient service, ( (t)
SEC, 18. vVhere the pl'Ocel:lS is by original summons, wherein
thc law does not require a separate summons to be left with the
defendant, the service shall he sufficient by reading the writ or
original summons to the defendant, or by giving him in hand, or
lea ving at his dwelling house or place of last and usual uholle, a
certified copy thereof, fourteen days before it is retl1l'llable.
SEC, 19,
In snits agailltit a eOllllty, tile sumlllons shall be sel'ved
hy leaving an attested copy thereof with one of the COllllt,Y COIllmissioners 01' their elm'Ie; against a tOWIl, parish, religions soc:iety,
01' sehool district, with the elet·].;:, or one of the selectlllen, or assessors, if there is any snch oillem'; if !lot, with a meJlllJm' of snell
eOl'pol'Htio!l; and agaillst allY other corporatioll, howel'er (~reatecl,
wi til its presiden t, clerk, cashier, treasl1rer, genem1 agell t, 01' c1 il'eetor ;
if there is llO snell offieel' 01' agent t'ollud within the COllllt.Y whel'e
sllcb (:orpomtion is estrthlished, 01' where its records or papet's al'e
by law reqnired to be kept, with a!l.Y lllell1bel' thereof; and in all
snits ami proceedings at law or in eqnity against any foreign 01'
alien compa1lY OJ' (~orporation establi"hc(1 by the laws of ally other
state or cOlllltry, and having a plnee of bnsiness within this state
01' doing Imsilless therein, senke of the writ, bill, petition, 01'
othel' prOCei38 shall be snffieie1lt, if lllade by leaving an attested
copy thereof with the pl'esident, ele'rIc, cashiel', tl'<:'Hsnrcr, agent,
director, 01' attol'lley of snuh l~olllpany 01' corpomtion, or by leaving
sl1l:h copy at the otlice or place of bnsiness of suell eompnny or
eorporation within this state; and in each case, it shall be so sel'ved
thirty days bd'ol'e the return da'y thereof.
SEC. 20,
When no officer, gelleral agent, or membel' of a
SEC.

(el) 31 Me., 405; 37 Me" 51; 43 Me., 402; 50 Me" 2\)1.
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domestic corporation, can be fonnd in the county in which tile
same is located, nor in the county in which its last certinellte of
eleetiol1 of derk has been filed, the officer havillg in his hands allY
. Oil suc I1 eorpOl'atlOll,
.
process t'01' sel'vwe
may fil e n copy t Iwreo t",lll
the registry of' deeds of the eounty in which suell eorporatioll lYas
Ioeated, 01' in vvhich its last cE'rtifieate of eleetion of elerk was filed,
and make returll of his doings, which sen'ice shall be sufficient to
hold said eorporatioll to Hilswer to snch process.

CIIAP.

81.

J6I1lesti~c
cor]lOl'~tion

when no
oi:llcer
c~n
be fouud.

1880,c.1D2,§1.
See e. 7, § 17.

HOW SERVED ON NON-RESIDENTS.

SEO. 21. If Hlly one defendant is not an inhabitant of the state,
the writ may be served OIl him by leaving a SUll11llOllS 01' copy, as
the case lllay be, with his tenant, agent or attorlley ill the state,
fOl1rteen clays before the sitting of the eonrt; and if his goods 01'
estate are attached, and he has no sllch tenant, agent 01' attorney,
aftcr entr,)', the COlll't in the cOl1nty where the process is returllable,
01' before eutry, the COl1rt in any conllty, lllay order notiee to the
defendant, or H jnstiee thereof in vaeation may make snch order
signed by him on the baek of tIle proeess; ancl if it is eOl1lpl ieel
with and provClI, he shall be helel to answer to the suit. .A trial
jnstice 01' judge of a munieipal 01' poliee eonrt, mHy in like eH::leS,
order like uotiee on any proeess retl1l'llable 01' pending before
him. (a)
SEO. 22. In actions by inhabitants of this state against insurance eOlllpallies established by an.Y othel' state or eOl1ntry, 011 policies of in~lIranee, signed or coulltersigned by agents ill this state,
on property'or lives 01' against accidents in this state; aUfI ill sllch
aetions against express companies so established, service shall be
sufl:ieiellt if lIlade Oil the person wlto signed or conntersigned stwh
poli(:ies, or Oil allY agent or attorney of either sueh eOlllpan,Y, 01'
[if] left at his last and uSllal plaee of abode thirty daJ~ before the
retl1l'll day of the suit; but the eOllrt tua,)', in any case, ordet' fllrther llotiee.

Service made
011 defendant out of
state, by
le~ving with
ag'ent or
attorlley, or
as ordered
by the judge
or trial
justice.
R.S.,c.81,§19.

In actions
ag'ainst foreig'll insura.nce and
express compa.nics, service to be
ma(le on
agent in the
state thirty
d,(ys before
court.
R.S.,e.81,§20.
See c. 49,
§§ 89, 00.

HOW W}cNT OR DEFEOT OF SERVICE MAY BE OURED.

SEO. 23.
,Vhell the property of a defendant i::l attaehed Oil a
writ •. and no senice is made on him before entr,Y, 01' if serviee in
any case is defeetive for ally canse, witllOllt the fanlt of the plailltiff
or his attol'lley, the eonrt may ol'dm' a new service, whieh, ",hell
Illade, shall be as efl'eetual as if propel' serviee had been Illade in
the fil'st installee.

How w~nt or
defect of
service m~y
be cured.
R.S.,c.81,§21.
58 iile., 301.

ATTAOB:iUENT OF PERSONAL PROPERTY.

SEO. 24.

All goods and chattels may be attached and held as What per-

la) () Me., 219; 19 Me., 108; 30 Me., 303; 51 Me., 588; 54 Me., 380; 55
Me., 552; 6() Me., 341; 58 Me., 301; 65 Me., 253-4; 08 Me., 272.
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CHAP. 81. security to satisfy the judgment for damages and costs which the
sonal propplaintiff may recover, except such as, from their nature and situaertymay be
tion, have been considered as exempted from attachment according
attachell.
R.S.,c.81,§22. to the principles of the common law as adopted and practiced in
this [the] state, and such as are hereafter mentioned. Such personal property may be attached on writs issued by a trial justice,
or j mlge of a police or nlllnicipal court in any county in the state,
when directed to the proper officer.
Attachment
SEO. 25. 'Vhen hay in a barn, horses or neat cattle arc attached,
of hay and
and
are suffered to remain, by the permission of the officer, in the
animals, left
in hands of defendallt's possession on secl11'ity given for their safe keeping and
debtor.
R.S.,c.81,§23. delivery to the officer, they shall not be subject to a second attachment to the prejudice of the. first. (a)
SEO. 26. When any personal property is attached, which by
Attachment
of bulky personal prop- reason of its bulk or other special cause cannot be immediately
erty nmy be removed, the officer may, within five days thereafter, file iil the
recorded in
town clerk's ofi1ce of the clerk of the town, in which the attachment is made,
office, and
an attested copy of so much of his return on the writ, as relates to
how and
where.
the attachment, with the value of the defendant's property which
Clerk's fecs.
R.S"c.81,§24. he is thereby commanded to attach, the names of the pm'Lies, the
18 ]\1e., 120.
date of the writ, and the court to which it is returnable; and :mch
19 Me., 94,
439.
attachment shall be as effectual and valid, as if the property had
45 Me., G2.
remained in his posses::;ion and custody. The clerk ::;hall l'ecei ve
the copy, and note thereon the time of his receiving it, wnd enter
it in a book kept for that purpose, and keep it on file for the
inspection of those interested therein, for which he shall be entitled
to ten cents. vVhen such an attachment is made in an unincorporated place, such copy shall be filed and recorded in the office
of the clerk of the oldest adjoining town in the county.
SEO. 27. vVhen the share or interest of any person in any
How shares
in a corporainoorporated
company is attached on mesne process, an attested
tion may be
attached.
copy of the writ with a notice thereon of the attachment, signed
OfIicer of
corpomtion by the officer, shall be left with the clerk, cashier or trenSlll'el' of
to furnish
the company; and such attachment shall be a lien on such ::;h:1re
number of
defendant's or interest, and on all accruing dividends; and if the officer having
sh ares; if he
refnses, ac- the writ of attachment exhibits it to the officer of the company
tion for
having cnstody of the account of shares or interest of the stockdanlages.
R.S.,c.81,§25. holders, and requests a certificate of the number held by the
63 Me., 514.
defendant, and snch [company] officer unreasonably refuses to
give it, or willfully gives him a false certificate thereof, he tlhall
pay double the damages occasioned by snch refusal or neglect; to
be recovered againtlt him in an action on the case by the creditor.
Row franSEO. 28. The franchise and all right to demand and take toll,
chise and

(a) 7 Me., 179; 18 Me., 126,276;
65 Me., 491.

19 Me., 94;

37 Me., 328; 62 Me., 82;
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and all other property of a corporation, may be attached on mesne
procesB, and the attaching officer shall leave an attested copy of
the writ with a notice of the attachment thereon, signed hy him,
with the clerk, treasurer, or some officer 01' member of the corporation, as provided in section nineteen.
SEO. 29. Different attachments in one 01' more counties may
be made successively upon the same writ, and by different officers,
before the service of the summons upon the person whose property
is attached; but none afLer such service. And personal property
attached by a coroner may be again attached by a sheriff, deputy
sheriff, or constable, subject to the former attachment, by giving
notice thereof to the coronel' and furnishing him with a copy of
the precept within a reasonable time thereafter, and so property
attached by the last named officers may be again attached by a
coronel' in like manner; and personal property attached hy a constahle may be again attached by a coroner or by a deputy in the
same manner.

CHAP. 81.
other property of corporati01l1l1a,y
he attached.
It S.,c.Sl,§26.
4:l Me., 4:l5.
Attachments
same wri t
may be made
in different
coun ties and
by rliffel'ent
ofriccrs.
H.S.,c.Sl,§27.
all

WHEN PERSONAL PROPERTY ATTAOHED .MAY BE SOLD ON
'WRIT.

SEO, 30. When personal property is attached, by consent of Personal
property atthe debtor and creditor, the officer may sell it on the writ hefore t:whcd may
be
on
or after entry, observing the directions for selling on execution; writgold
hy conand if it is attached by different officers, it may be so sold by the SOll t.
RS.,c.81,§28.
first attaching officer; or in case of his death, if he was a deputy is ~le., 8U2.
~le., 32,
sheriff, by the sheriff or another deputy by the written consent of :)0
3:)7.
the debtor ftnd all attaching creditors; and the proceeds of sale, 48 Me., 535.
54 "Ie., 169.
after declucting necessary expenses, shall be held by the first attaching officer 01' the sheriff, subject to the successive attachments as
if sold on execution.
SEO. 31. When any personal property liable to perish, be Animals or
perishahle
wasted, greatly reduced in value by keeping, 01' kept at great g-oorlslllay
he sold withexpense, is attached, and the parties do not consent to a sale ant
consent,
thereof, the same lIlay be examined and appraised before or after a ftcl' appmisal.
the entry of the action, as follows. (a)
lR71, c. 184.
SEo.32. At the request of either party interested, the officer On reqnest,
ofricel'to
shall give notice of the time and place of the appraisal, with the gi
ve llotice
Dallles of the parties to the action, and of the supposed owner of of time mld
place of apthe property, hy posting notices thereof in two or more public pmisal, and
how; and
places in the town where it was attached, or by giving personal cause ap··
pmif;ers
to
notice thereof to all parties to the suit in which it is attached, foul'
he chosen,
days at least before the appraisal. He shall prepare a schedule of and how.
RS.,c.Sl,§30.
the propcrty, and cause three disinterested appraisers, acquainted 36 Me., luG.
with the nature and valuc of such goods, to be appointed, one by Gl Me., 581.
(a) 31 ~Ie., 155;

39 Me., 32; 49 fyIe., 62.
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81. the creditor, one by the debtor, and one by himself; and if the

Apprnisers
to be sworn,
and appraise
the property
at its cash
vnluc.
R.S.,c.81,§.31.
.3G Me., lGG.
To bo dclivered to
debtor on
depositing
money or
giving bond
~o sntisfy
Judglllen ts.
Bond to be
returnod
with officer's
doings.
R.S.,c.81,§.32.
31 1\Ic., 155.
3G Me., 16G.
G8 Me., 432.
Boudmay
be sued by
any creditor.
Nature of
judgment
theroon.
lIIoneyrecovered, how
applied.
R.S.,c.8l,§.3.3.

How an at~achingcred
ItOI', not a

party to the
suit on
bone1, mny
avnil himself
thereof, or
of the judgment therein.
R.S.,c.8l,§34.

Property not
delivered to
debtor, how
disposed of.
R.S. ,c.81,§:35.
48 Me., 5:3;').
61 Me., 531.
Proceeds

creditor or debtor neg'lects to appoint one, he shall appoint one in
his behalf.
SEC. 33. The appraisers shall be sworn by the officer without
fee, or by a justice of the peace or trial justice, and examine such
property; and if in their opinion, any part of it is liable to perish,
be wasted, be greatly reduced in value by keeping, or kept at
great expense, they shall appraise it at its value in money .
SEC. 34. Thereupon, at the requei:lt of the debtor, the pTOperty
sh[111 be delivered to him, on his depositing with the officer the
appraised value thereof in money, or giving bond to him with two
sufficient sureties, conditioned to pay him said value, or satisfy all
judgments recovered in the suits in which the property is attached,
if demanded before the attachments expire, or within thirty clays
after the time when the creditors might demand payment out of
the proceeds of the property if sold as hereinafter provided; and
he shall return such bond with the writ on which the firi:lt attachmellt is made, with a return of his doings in relation thereto.
SEC. 35. It' the bond is forfeited all,}' one or more of the creditors Il1H,}' bring an nction of dcbt thcrcon in the name of thc offieel',
and shall illdorse their names on the writ. It'jndglllcnt is for the
defendants, execution for cost[s] slmll be issucd against themjointly,
or one agaillst eaeh for his proportion, as the comt thinks just.
If jlldgment is for the plaintift's, the money recovered shall be
applied to pay their neeessaryexpenses ill prosecnting tho suit,
not. re-imblll'Sed by costs recovered of the defendants; and the
residlle belongs to the attaehing creditors aeeol'ding to their priorities; but no execution shall be awarded for the nse of any creditor,
without reserving what may be due Oil an'y prior attaelllnent,
whether the ereditor therein is a party to the suit on .the boud 01'
not.
SEC. 36. .An attar-hillg ('reclitor not a party to such sn1t, on his
motion before final judgment Lherein, may become a party Oil snch
tel'lllS ~lS the comt orders, the same as if he had been it pal'ty originally; and his name shall then be indorsed on the writ; or he
mny bring scil'e facias on the jllclgment aud reeovel' the Sllm dne
him on the bond. But no creditor whose canse of adion 011 the
bond nOCl'lled more than a year l)l'ior to the snit thereon, shall have
judgment 01' execntion therein; nOI' bring such scire facias unless
within a year after the cause of action accrued.
SEC. 37. If such property, after its appraisal, is not delivered
to the debtor as afOl'Gsnid, the ofiieel' shall sell it, make retllru of
all his doings relating thereto.. and hold and dispose of the proceeds
as ill a sale by consent.
SEC. 38. The proceeds of such property sold by consent or
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aftel' an appraisal, may be fl1l'tbel' attached by the officer as the
pl'opel'ty of the defendant while remaining in his hHnds, and held
and disposed of as if the [Jl'opel'ty itself had been attached; bnt
aftor retaining enongh to satisfY all attachments existing thel'Oon
at Hny time, nothing herein shall prevent his paying the sl1l'plns
to the debtor.
SEO. 39. When goods, whi(~h are sold, or appraised and delivered to the debtor in the mallner before provided, have been
attached hy several creditors, anyone of them may demand and
receive satisfaction of his judgment, notwithstanding allY prior
attachments, if he is otherwise entitled to demancl tlIe money, and
fl snfiicient SUlll is left, of the proceeds of the goods, or of their
appraised valne, to satisfy all prior attachll1ents.
SEO. 40. vVhen personal property, attached on mesne process,
is daimed by a pOl'son not a party to the snit, he may replevy it
in ton days at'tm' notine given him therdol' by the attaehing cl'0ditor, and not afterwHl'c1s; and after that the attaching officer, without impairing the rights of snch person, at the reqnest Bnd on the
respon8iiJility of the plaintiff, and with the consent of other attaching cl'editol's, if all,)', llIay sell it at Hnetion as on execution, ullless
the (leotor claims it as his, and forbids the sale.

811
CHAP. 81.
may be ~
thor attached in
hands of
officer;
RS.,c.81.§36.
48 Me., 538.

Right by priori ty in case

of sale,
preserved.

RS.,c.81,§37.

Property attached Hnd
chtimed by
one not a
party to suit,
may be replevied in
ten days
after notice;
if not, how
disposed of.
RS.,c.81,§88.

HOW PROPERTY OF PART OllTNERS, WHEN ATTAOHED, J\IAY
BE DISPOSED OF.
SEO. 41. vVhen personal property is attached in a suit against
one or more part owners thereof, at the request of another part
owner, it shall be appraised as hereinbefore provided, one apprai:;er
chosen by the creditor, one by the officer and the other hy the
requesting part owner; and thereupon it shall he delivered to snch
part owner on his giving bond to the officer with two sufficient
sureties, conditioned to restore it in like good order, or pay the
appraised value of the defendant.'s share therein, or satisfy all
judgments recovered in the attaching suits, if demanded within
the time it wonld be held by the attachments. Such bond shall
be retnrned with the writ with the doings of the officer thereon,
and if forfeited, the like proceeding's may be had as are provided
in section thirty-five.
SEO. 42. If any part of such appraised value is so paid, the
defendant's share of the property shall thereby be pledged to the
party paying; and if not redeemed, he may sell it, and accollnt to
the defendant for the halance, if any; but if the attachment is
dissolved, he shall restore such share to the defendant or to the
attaching officer for him,

Property of
part owner
attaclied,
to be ap)J]'fIised and
delivered to
otlier owner,
on giving a

bond.
Bond retUl'lled with
writ, and
sued, if
forfeited.
RS.,c.81,§39.
50 lIle., 397.

Part owner
so paying-,
has lien on
property
and maysell;
butif attachment is dissolved, must
restore it.
R.S.,c.81,§40.
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Person[t1
property
mOl'tga"cd,
&c., may be
att,ached by
credi tor redeeming it.
R.S.,c.81,§41.

When mort·
gagml propert.y is attachc(l, no
actioll
against offioer till rtHer
48 hours notice; officer
or crec1i tor
ll1rty red('cm
in that time.
R.S.,c.81,§-12.
60 lIrc., ::li8.
If mortgrtgee
does lIot account ill ten
days after
llotice, he
waives mortgage.
Penalty.
R.S.,c.81,~43.

58 ille., 410.
50 Me., 114.
60 1\1e., 378.
If creditor
redeems. rtnd
officer sclls,
pl'Oceec1ing-s.
R.S.,c.81,§44.
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ATTACHJlfENT OF PROPERTY JI:I:ORTGAGED OR PLEDGED.

SEC. 43. Personal property not exempt from attachment,
mOl'tgaged, pledged, or subject to any lien created by law, and of
which the debtor has the right of redemption, may be attached,
held, and sold as if it was unincumbered, if the attaching creuitor
first tenders or pays the mortgagee, pledgee, or holder, the full
amonnt unpaid on the demand so secured thereon. (a)
SEC. 44. "Vhen personal property, attached on a writ or seized
on execution, is claimed by virtue of such mortgage, pledge or
lien, the claimant shall not bring an action against the attaching
officer therefor, until he has given him at least forty-eight hours'
written notice of his claim and the true amount thereof; and the
officer or creditor may, within that time, discharge the claim by
paying or tendering the amount due thereon, or [he may] restore
the property. (b)
SEC. 45. The officer may give the claimant written notice of
his attachment; and if he does not, within ten days thereafter,
r1eliver to the officer a true account of the amount due on his claim,
he thereby waiyes the right to hold the property thereon; and if
his account is false, he forfeits to the creditor double the amonnt
of the excess,_ to be recovered in an action on the case.
SEC. 46. If the creditor redeems such property, and it is snbsequently sold by the officer, he shall, from the proceeds, first pay
to the creditor the amount with interest paid by him to redeem,
and apply the balance, if any, to the debt on which it was attached
or seized on execution.
WHEN ATTACHING OFFICER DIES, OR IS REJI:I:OVED, OR

Goods attache(l by an
officer, not
assets of his
estate, but

PROPERTY IS HEPLEVIED.

SEC. 47. Personal property attachcd by an officer and in his
possetlsion, and his claim for damagetl when [it is] taken from him,
~{:~j:tCt~\~~_ shall rcmain subject to such attachment in case of his death as if
ment.
he was alive, and shall not be assets belonging' to his estate.
R.S.,c.81,§45.
SEC. 48 • S uc11 property repI eV18C
. 1 f rom teo
h
ffi cel', SI1U11 b e
If rep1eyie(1,
liable to fur- 'liahle to further attachments as if in his possession; and if there
the]' attach.
mCllts; l'eis judgment for a return in the replevin suit, the plaintlff and his
t~~'l~\~~lld sureties shall be liable for the whole property or its value, though
whole value. some attachments were made after the replevin.
R.S.,c.81,§4G.
If officer (lies
SEC. 49. If an attaching officer dies or is removed from office
01' is removwhile
the attachment is in force, whether the I)1'oI)erty was in his
ed, property
attached by possession or not, it and its proceeds may be fl1l'ther attached by
him liable to
further
any other officer, the same as it might have been by the first officer.
~~t~~l~~~.e~f~ Such further attachments shall be made by a return setting forth
ficers, and
an attachment in common fOl'm and by whom the property was
(a) 50 Me., 128, 3\)7; 58 Me., 410; 60 Me., 378.
(0) 59 Me., 114; 60 Me., 378; 63 Me., 465; 72 Me., 71.
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previously attached; and if the goods have not been replevied, by
leaving a certified copy of the writ, omitting the declaration, alld
of th~ return of that attachment, with the former officer, if living,
or if dead, with his executor or administrator, or if none are
appointed, with the person having possession of the goods; or if
the goods have been replevied, and the officer who mnde the original attachment is dead, such copy shall be left with the plaintiff
in replevin, or his executors or admiuistrators; and the attachment
shall he considered as made, when such copy is delivered in either
of the m odes before described.
SEC. 50. Goods, that have been taken by replevin from an
attaching officer, Hhall not be further attached as the property of
the original defendant in any other manner, than that provided in
the foU1' [two] preceding sections, so long as they are held by. the
person who replevied them, or by anyone holding under him, unless
the original defendant has acquired a new title to the goods.
ATTACH:'IIENTS AND ACTIONS WHEBE A

P AHTY

46 Me., 353.

RS.,c.81,§47.

Limit~,tion

of right to
attach goods
replevied.
R.S.,e.81,§48.

DIES.

SEC. 51. The attachment of personal property continues III
force after the death of the debtor as if living, unle::;s Lefore a sale
thereof on execution, his estate is decreed insolvent " Lut it i::; dissolved by such decree, and the officer, on demand thereafter, shall
restore such property to the executor or administrator on payment
of his legal fees and charges of keeping. (ct)
SEC. 52. If, after snch decree and before such demand, the
1'C
0111cer has sold the property on execution, he shall be liable to the
executor or administrator in an action, not of trespa:,;::;, but for
money had and received, for the proceed" if in his hands; but if
paid over to the judgment creditor, such creditor shall Le so
liable; and shall not set off any demand [which] he has abo'ainst
the execntor or the administrator on the estate of the deceased.
SEC. 53. After the death of a defendant and before a decree
of insolvency on hi::; estate, the executor or administrator may
demand of the attaching officer a certified copy of his return on
the writ with a description of the property attachetl, so that it
may be described in the inventory of the estate subject to the
attachment, and the appraisers may demand a view thereof so as to
appraise it; and if the officer fails to comply with either demand,
he forfeits to the executor or administrator not less than ten nor
more than thirty dollars.
SEC. 54. An action, brought by all officer for takillg from him
personal property attached by him, shall not abate by the death of
either party; but may be prosecuted by or against his executor or
administrator. If the officer is dead and his representative recovers
the property or money, it shall be held and applied as if he was
(a) 1 Me., 333;

CHAP.Sl.
how to ue
marIe.

Att~eh-

men is, when
rlissoll'cd by
death of insolvent.
Duty of
oil\ecr.
IU)"e.81,§40.
!See §§ 57, 68.
If property
is solrl before demand,
officer liable
for proceeds.
If paid over,
creditor is
liable, and
cannot setoff
his demands
v. est~te.

RS, ,c,81,§50.

After debtor's death
and before
decree of iusol veney, offieer to give
copy of his
return to
adm'l', and
allow view
byappraisers.
Penalty.
B.8.,c.81,§51.
Actions by
offieol's for
goorls attached aud
ta ken from
them, not to
aunte byparty's lleath,
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81. alive; but if he fails to recover, he shall return the property or

but to go on,
as if alive.
RS.,c.81,§52.
If officer
dies pending
suit. and no
adm'1' is appointed, party in intercst
may carry
on suit.
RS.,c.81,§53.

pay the da.mages awarded in full, though the estate of the deceased
is insol ven t.
SEC. 55. If any officer authorized to serve precepts, dies pending" a suit for or against him for official neglect or mi:5collduct, and
no administration is granted on his estate within three months
thereafter, the party for whose benefit the suit is so prosecnted or
defended, may carry it on in his own name by entering hi::; appearance and giving security for costs, as the court directs.
ATTACHJlIENT OF REAL ESTATE.

What rcal
estate and
intel'es ts are
attacllah Ie.
Officer neeel
not vicw it.
RS.,c.S1,§R4.
See c. 54, § 5,
c. 75, §§ ], 42.

Real estate
ma.y be attached on
writs from
municipal or
police courts
in certain
cases.
1871, c. 179.

Attachment
of right of
rcdem p tion
holds premises frcc, if
iucum brance
is removed
before salc.
RS. ,c.Sl,§55.
39 Me., 24.
43 Mc., 249.
No attachmcnt of real
estate valid,
unless recorded in
registry of
deeds in five
clays, a.ne!
claim specinell in writ.
1880,c.241,§ 1.
18 JlIe., 302.
29 Me., 271.
39 Mc., 3,14.
42 Me., 341.
48 Me., 413,
557.

SEC. 56. All real estate liable to be taken in execution as provided in chapter seventy-six; the 1'ight to cnt· and carry away
,fJ1'Ct8S and timbe1' from land .~old by this state O1'lVIassctchnsetts, the
soil of which ·is not sold, * and all other rights and interests in real
estate, may be attached on mesne process, and held to satisfy the
judgment recovered by the plaintiff; but the officers need not
enter on or view the estate to make such attachment. ,(a)
SEC. 57.
Where [IfJ a municipal or police court has a regular
seal of court, and a recorder, and has jurisdictio,n in any action
where the amount of damage claimed exceeds twenty dollars, real
e::;tate and interests in real estate attachable on writs from the
supreme judicial court, may be attached on writs, 01' taken on
executions from such municipal or police court, where the amount
of the debt or damage, exclusive of costs, exceeds twenty dollars.
SEC. 58. ' When a right of redeeming real estate mortgaged or
taken on execution, is attached; and such estate is redeemed or
the incumbrance removed before the levy of the execution, the
attachment shall hold the premises discharged of the mortgage 01'
levy, a::; if they hfld not exi::;ted.
81<:0. 59.
No attachment of real estate on mesne process shall
create any lien thereon, ullless the nature and amount of p1aintitf's
denlflnd is set forth in propel' counts, or a speciftcation thereof is
annexed to the writ, nor unless the officer making it within five
days tbereafter files in the office of register of deeds in the county
01' c1intrict in which all or any part of said estate is nituated, an
attested copy of so much of his return on the writ, as relates to the
attachment with the value of the defendant's l}Toperty which he
is thereuy commanded to attach, the names of the parties, the date
of the writ, and the court to which it is returnable. If the copy
is not so filed within five days, the attachment shall take effect
from the time it is filed, if before the entry of the action, although

* [QUERY.

Is not this clause obsolete?]

(a)'l0 Me., 119;

14 Me., 35; 15 Me., 158; 19 Me., 152; 23 Me., 160, 172;
27 Mc., 451; 28 Me., 414; 35 Me., 524 i 39 Me., 344; 42 Me., 286, 325;
40 iIle., 4::n, 481; 52 Me., 357; 55 Me., 571.
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it is after service on the defendant. No seizure on execution of
real estate where there is no snbsisting attachment thereof made
in the suit in which such execution issues, shall create ,any lien on
such real estate, unless the officer making it within five days thereafter files in the office of the register of deeds in the couuty or
district in which all or any part of said estate is situated, an attested
copy of so much of his return on said execution as relates to the
seizure, with the names of the parties, the date of the execution,
the amount of the debt and costs named therein, and the court by
which it was issued. If the copy is not so filed the seizure shall
take, effect from the time it is filed. And such proceedings ::;hall
be had in such office, by the register of deeds, as are prescribed
in the chapter respecting the registry of deeds. Provided, however, that alJ recorded deeds shall take precedence over unrecorded
attachments and seizures. (a)
SEO. 60. -VVhen a right to redeem real estate under a mortgage,
levy, sale on execution or for taxes, or a right to a conveyance by
contract, is attached, the plaintiff in the suit, before or after a sale
on exer,ution, may payor tender to the person entitled thereto,
the amount required to discharge such incumbrance or fulfil such
con tract; and thereby the title and interest of such person shall
vest in the plaintiff, subject to the defendant's right to redeem as
he might from such person; but such redemption by the defendant or any person claiming under him by a title subsequent to the
attachment, shall not affect such attachment, but it shall continue
in force, and the prior incumbrance as against it, shall be deemed
discharged.
SEO. 61. Such person, on written demand, shall give the plaintiff a true written statement of the amount due him; and on payment or tender thereof, shall release all his interest in the premises;
and if he refuses, he may be compelled to do so by a bill in equity.
But such release shall recite tha,t under the authority of this and
the preceding section, the plaintiff had attached the premises and
paid or tendered the amount due the grantor; the plaintiff shall
thereupon hold such title in trust for the defendant, and subject
to his right of redemption, without power of alietmtion till [until]
after one year from the termination of said suit, or from the sale
of the equity on any execution recovered therein.
PROPERTY EXEMPT FROM ATTAOHMENT.

62. The following pcrsonal propertyis exempt from attachment and execution:
FiJ'st.- The debtor's wearing apparel; household furniture
/0"-0
necessary for himself, wife and children, not exceedillg~ dollars
SEO.

(a) 51 Me., 168, 322; 52 Me., 410; 54 Me., 420; 55 Me., 451, 571; 59 Me.,
438; 60 Me., 249; 6911-1e., 502, 537; 72 Me., 222.
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Seizure on
execution
creates no
lien on real
estate unless
filed in fi ve
days.
1880,c.241,§3.

Seizu)'e to
take effect
from time it
is filed.
Recorded
decds ~ake
precedence
of unrecorded attachmcnts and
seizures.
When right
of redemption or to a
deed by contract, is attached, the
creditor may
redeem or
pay, then the
title of mortgagee or contractor shall
vest in him.
R.S.,c.81,§57.

The mortgavee 01' contractor shall
fUl'llish, ou
demand, the
Sllm due
him; and on
payment,
shall release
or he COlllpelled to do
so in bill iu
equity.
Kb.,u.81,§G8.

Personal
property.
R.S.,c.81,§59.
See c.47,§117.
See c. 04,§ 48.
See c.75, § 10.
Apparel, furnitUre, beds.
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CHAP. 81. in valne, and one bed, bedstead and necessary bedding for every
two snch persons.
Second.-All family portraits, all bibles and school books ill
aetnalllse in the family; one copy of the statutes of the state, and
a library not exceeding a [olle] hundred and fifty dollal's in value.
Thi1'CZ.-All his interest in one pew in a meeting-house where
he and his family statedly worship.
Cooking and
Fourth.-One cooking stove; all iron stoves used exclnsively
warming
for
warming buildings; chfll'coal, and not exceeding tweh'e cords
stoves, wood,
coal, bark
and lUlll bel'. of wood conveyed to his house for the use of himself and family; all
anthracite coal not exceeding five tons; all bitnminolls coal not exceeding fifty bnshels; and ten dollar's worth ofll1mber, wood 01' bark.
Produce
Fifth.-All prodnce of farms until harvested; one barrel of
growing,
flour, corn, flour; corn and grain necessary for himself and family, not exceedgrain, pota- ing thirty bushels; all potatoes raised 01' purchased for himself
toes, flax.
41 Me., 80.
and family; and all fiax raised on a half acre of land, and all arti·
cles manufacture.d tl}erf?from for~l
us~of I~illself a.nd f~'l11ilv.
Y!l~f...c;(i:/Z a~
~
JV: tm
Tools of
Sixtl~.-The tools necessary 0\' IllS rae e or occup, tion~Lnd
trade and
one sewing machine not exceeding one hundred dollars in value
sewing
machine.
actnal use by himself or family.
for
10 Me., 136.
28 Me., 178.
Seventh.-One pair of wOl'ldng cattle, 01' instead thereof one
Oxen, lllules,
pair
of mnles or one or two horses not exceeding in value three
11Ol'SeS, hal'nesses,hol'se- hundred dollars, and a suffieient qllantity of hay to keep them
sled and hay.
45 Me., 72.
through the win tel' season. If he has more than one pair of work46 Me., 360.
ing cattle, or more than one pail' of mnles, or if the two horses
55 Me., 107.
exceed in value three hnndred dollars, he may elect which pair of
cattle 01' l11nles or which horse shall be exempted. If he has a
pair of mules or one or two horses so exempt, he may also have
exempt for each of said horses 01' mules, one harness not exceeding
twenty clollars in valne; and one horse sled not exceeding the
same valne; bn t if he has at the same time an ox sled, he may
elect which sled shall be exempt.
EigMh.-Domestic fowl, not exceeding fifty dollars in valne,
Fowl, swine,
cows, sheep, two swine, one cow, and one heifer under three years old, or if he
lambs, wool
and hay.
has no oxen, horse 01' mule, two cows, and he may elect the cow
1879, c. 99.
R.S.,c.81,§59. 0\' cows and heifer, if he hns more than is exempt, ten sheep nnd
14 Me., 315.
the wool from them, and the lambs raised from them until they
17 Me., 70.
38 Me., 136. are one year old, and a snffieient qnantity of hay to keep said
cattle, sheep and lambs through the winter seaso}}: LnlA4
NintlL-One plow,oBe cart 01' tl'l1ek w~n~rl'evh~rr~w, one
Plow, cart
or wagon,
with bows, ring nnd staple, two chains, one ox sled, and one
yoke
harrow,
yoke, chains, mowing machine.
ox-sled and
mower.
Tenth.-One bont not exceeding two tons burthen, usn ally
71 Me., 164.
employed
in fishing business, belonging wholly to an inhabitant of
Boat.
tMs [the] state.
16 Me., 265.
Portraits,
bibles,
school
books, statutes and
library.
One pew.

..yL
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81.

SEO, 63, A lot of land and dwelling house and out bnildings Homestead
thereon, the property of a householder in actnal possession thereof ~~s~~~~i,§60,
and not the owner of an exempted lot pl1\'chased of the state, is Seec, 5, §§
38,39,
exempt fl'om attachment and levy on execution as provided in the See c, 15, §§
'
t'
6,7,
f o11 oWing
see lOns,
72 Me" 515,
SEO, 64, Snch pGl'son may file in the registry of deeds in the Househol?er
"
i'
to have
COHllt,)' Ol' e1lstnct
w IJere t IIe Inne1 I'IPS, a certl' f
(~ate
sIgnee1 by l'
11111, claim
forIllS
exI'
'I
I
I
'
11
'b'
t
i
l
l
emptiollre,
e1ec1Hnng liS WIS 1 to uwe . suc I exemption ane e eser] lllg Ie ane corded in
and buildillQ's; and the reo'ister, fOl' the fees fOl' recording deeds, th,e rcgistry,
~
'"
WIth desshall reconl it in a book by him kept for that pnrpose; and so criptioll of
I1 propel'ty as (oes
1
1 II aI's III
' homestead;
mnc1I of'suc
not exceee1 fi ve IIlln(Iwe1 co
and then
value , sh,tll
he
forever
exem]Jt
from
attadllnent
01' levy on exeeu- $500 worth
'
.
' e x e m p t from
tion issned 011 a judgment re(',overed fOl' any debt, contracted jointly debts sub,
• seguen tly
01' selTcral1y by snch person aftel' the date of the recording thereof; contracted,
']
' tel'' s 0 ffi ce 6 IIn II be pl'Jllla
.
f"HClG eVlc
, Iellce 72
R.S,Me"
c,815'15,
§61 '
aneI t IlG reeOl'e1 III
t lG regIs
that the certificate pnrporting to be there recorded, was made,
signed, and tiled as thpre appears.
SEO. 65. When snch jJroperty is claimed by a creditor to be of yvhen cyed~
Illlne1I'mI d0 II aI'S, It
. llIay b
' 1 on execn- ItOI'
greatel' va Ine t I18,n tive
e sGlzee
that clmms
hometion, and the appraisers shall til'St set off sneh part of the property ~;~~~V~nore
as the debtor lllay select, and if he negleds so to do, as the officer than ~500,
.
,
appra.Isers
Illay seled for him, to snell value, by metes and boullds; alld shall firsttosetoff
then appraise anel set off to the creditor, so m11ch of the remainder ~;~~lt ~~l;~~'
as lllav be necessary to sntisfy the execution' and the a]J[Jl'aisers residu~ to
" .
,
executIOll,
shall be sworn accol'dingly and the officer shall make retnl'll of his RS"c,81,§62,
doings theJ'eon,
SEC. 66. After his death, the exempted premisf's shall not be After death
of housesold for the payment of his debts during the widowhood of his holder, widow and
widow, 01' the minority of any of his children; b11 t l1lay be oecnpied children to
by his widow during her widowhood and by his dlildren dming occupy during widowminority, free from any clailll by any creditor of his estate, But hood and
minority,
this and the three preceding sections shall not exempt such prop- Homestead
not exempt
erty frolll the lien of mechanics 01' material men,
from
HOW AND WHEN ATTAOHMENTS ARE DISSOLVED.

SEC, 67. An attachment of real or personal estates continues
thirty days and no more after final judgment in the original suit
and not in review or el'ror, except attachments of equities of
redeeming real estate mortgaged 01' taken in execution; 01' eqnities
of redemption sold on execution; or an obligee's conrlitionaIl'ight
to a conveyance of real estate Oll execntioll; 01' property attached
and replevied; 01' property attached belonging to a person dying
thereafter, or specially provided for in any other case,
SEO, 68, All attachments of real or personal estate are dis-

mechanic's
liens,
R.S"c,81,§63,
Attachment
of real or
personal
estate COlltinues thirty
days after
judgment
and no more,
except in
certain cases,
R.S.,c,81,§64.
12 Me" 242,
2:l Me" 382,
Dissolved by
judgment for
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defendant;
insolvency
of estate before sale or
levy on ex' on
by proceedings under
theinsolvent
law; reference of all
~J~~~lb;ds,
inereasing
ad damnum.
R.S.,c.81,§65.
Clerk of
court
give
ownertoa certificate of
dissolution
of attnchment, to be
recorded in
registry.
Creditormay
release attachment on
record or by
toCb~t~.~~ate
corded.
R.S"c.81,§66.

Debtor,
whose real
estate is attached, may
}Jetition
judge of
court for a
valuation
and release.
Judge to issue notice to
be served ten
days before
hearing.
R.S.,c.81,§67.
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solved hy final judgment fo!' the defendant; by a decree of
on his estate before a levy or sale on exeelltion; [by
insolvency pl'oceedings commenced within four months as provided in section forty-seven of chapter seventy i] by a referelH;e
of the suit and all demands hetweell the parties thereto, hy a rnle
of court, and jnclgment 011 the report of the referees; and by an
amendment of the declaration, by consent of parties, so as to
embrace a IHrger demand than it Ol'iginall:r did, and judgment for
the plaintiff' thereon, unless the record shows thnt no claims were
allowed the plaintiff'not originally stated in the writ. (a)
SEC. 69. vVhen an attachment is dissolved by judgment for
tl Ie cIerem
' 1ant, t b e c1er 1{O f t 1Ie court, on payment 0 f twcnty-fi ve
cents, shall give any l)erson Hpplying therefo!' a certificate of that
fact, which the registm' of deeds shall note on the margin of the
.
record of the attachment; and bet'ol'e 01' after Judgment, the
plaintiff, in such snit lllHV
cause a discharge
of sl1ch attachment,
J
~
signed by him, to be entered Oll the margin of the record thereof i
01' he may give a certificate, siglled, sealed and ackllowlec1gec1 by
bi\l1~ that snch attachment is, in whole 01' in part, discharged i
which the register of deeds shall record, with a reference thereto
on the margin of the record of the attachment, for which he shall
be entitled to twonty.five cents, and for entering snch discharges,
twelve eants each.
SEC. 70. Any defendant, whose interest in real estate is
attauhed Oil lllesne proeess, may petition in writing to a jnstice of
the supreme judicial court, in te!'m time or vacation, setting forth
the names of the parties to the suit, the conrt and coullty in which
it is retul'llable or pellding, the fact of the attachment, the pnrticnlar real estate, and his interest therein, its value, anel his desire to
have it released from the attachment. Snch justice shalJ isslle It
written notice, which shall be served on all parties to the snit living in the state, inclnding trustees mentioned in seetion seventyfive, and on the plaintiff's attorney, ten days at least before the
ti me fixed therein for a hearing.
SEc.71. If at the hearing, sllch justice finds that snch interest
is worth as mnch as the amonnt ordered in the writ to be attached,
he sball order snch defendant to give bonds to the plaintiff, with
snffiuient smeties, conditioned to pay the judgment recovered by
the plaintiff, with his costs on the petition, within thirty clays after
judgment. If be finds it is worth less, the bond sball be conditioned to pay the value of snch interest so found and costs on
the petition, within said time.
insolvelll~y

u

~

J ndge to fix
'vallle of
'such real
.estate, and
,release same,
·on bond of
.debtol'.
Conditions
,of bonel.
.R.S.,c.81,§68.

(a) See c. 'i6,§44; 4 Me., 278; 7 Me., 351; 14 Me., 431; 19 Me., 422;
43 Me., 472; 49 Me., 241, 310 j 53 Me., 415 j 55 Me., 527 j 57 1\1e., 88, 89;
59 Me., 101; (J5 Me., 129.
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SEC. 72. The petitioil and proceedings theroon shall be filed in CHAP. 78.
the clerk's office in the county whel'e the action is pending 01' Proceedings
and bond to
retnl'l1able, andrecordod as a part of the case; and the bond, when be filed in
clerk's office.
approved by snch justice, shall also be filod therein for the use of R.S.,c.81,§69.
the plaintiff.
SEC. 73. The clerk shall give the petitioner au attested copy of Oertificate of
proceedings
the petition and procoedings, with a certificate, IInder soal of tho from clerk
in
CO\ll't, Httached thel'eto, that snch bond has boen dnly filed in his rccorded
registry of
office; Hnd the recording of sneh copy and cOl·tificate in the deeds,
vacates atl'egistry of deeds in the county where snch real estate 01' interest tacillnent.
R.i::i.,c.81,§70.
therein lies, shall vacate the attachment.
~EC. 74. 'When personal prop~rty is attached and actnal pos- Same proceedings to
session is taken by the attachi ng officer, the same procoedings vacate attacillnen t of
may bo had, as provided in the fOllr preceding sections, and the personal
officor shall alsl) be notified of the hearing; and the delivery to him property;
also, of
of the copy and certifi(~ate mentioned in the proceding section, stocks, only
certifica,tc to
shall vacate the attachment, and he shall retUl'Il the property to be recorded
where atthe petitionel' on demand. When tho pl'oporty attachod is stock tachmen
tis.
in a banking 01' athOL' corporation, 01' is such that the attaehment H.S.,c.81,§71.
is required to be recorded in the town clel'k's oflil~e, sll(Jh copy and
certificate shall be filed with the officel' of sllch corp0l'ation or the
town clerk with whom the attachment is filod; and thereby the
attachment is vaeated.
SEC. 75. III cases of foreign attachment the same proceodings Foreign attachments
originatod hy any principal defendant may he had, excopt that vacated by
prothe bond to the plaintiff shall be conditionod to pay the amount, same
ceedings;
if any, which he may finally recovel' against the trllstees, with costs only bonds
to be given
on the petition, within thirty days after judgment, not exceeding to trustees
also, anrl
the amount of the judgment against the prillcipal defendant. Tho certificate
jnstice shall also l'equire the petitioner to gi\Te bond to each trustee filed with
them.
named in the petitioll, with sureties, in a Blim sufficiollt to protect R.S.,c.81,§72.
him against any judgmont recovered by the plaintiff and paid by
him, and his legal costs in the suit, and tho costs allowed him by
such justice at the heal'ing on the petition if ho appears. Snch
bonds, when approved by snch jU8tice; shall be tiled in the clerk's
office for the usc of tbe trnstees. Tho delivery of' the copy and
certifioate, horeinbeforo mentioned, to the trustees, shall vacate
the attaehment of any goods, effocts 01' credits ill theil' hands
belollging to the potitioner.
SEC. 76. The clerk shall be entitled to two dollars for record- Fees of clerk
and register j
ing the petitioll and proeeeclings, allcl making the copy and cel'tifi- all costs of
proceedings
cate; the registel' of deeds, seventy-five conts for recOl'ding nhe to
be recovsame i and the officer 01' clerk, tweuty cents for each filing rund ered by prevailingparty.
necessary certificate thereof; and the party fi nally prevailiug~ in R.S.,c.81,§73.
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CHAP. 81. the snit shall recover the costs of these proceedings, taxed as costs
of eonrt in other cases, and certified by snch justice, and execution
shall issue therefor.
CROSS ACTIONS AGAINST NON-RESIDENTS.

In cross actions and
set off
against parties out of
state, service
maybe made
on tbeir
attorneys.
R,S, ,c,81,§74.
46 Me" 420,
62 Me., 41l6,

Court may
continue actions for absent party to
defend, 01' either party to
set off juclg't
or ex'oll,
R.S"c.81,§75.
46 Me., 421.
62 Me., 4\)6.

SEC. 77.
Wbell an aetion is brought by aperson not an inhabitant of this [theJ state, nor to be found therein to be served with
process, he shall be hcld to answer to allY actio]] bronght against
him hcre by thc defendant in the first action, if the demands in
the two cases are of snch a natnre that the judgment or exeention
in the one ean be sct off against the jndglllcnt ot' execution in the
other; and if there are several defendants, each may brillp; sneh
cross action, and set off his judgment against the judgmcnt rceovered against him and Iris co-defendants as if against him alone;
and the service of the writs in sneh eross actions, made on thc attorney of the plaintiff in the original snit, shall be as valid as if made
on the party himself in tMs [theJ state.
SEC. 78. The eonrt ill which eithc1' of such actions is pending,
may gmnt eontinllance, to enable the ahsent party to defclld, 01'
cither party to set off his jndgment 01' excelltion against the other;
bnt they shall not be delayed by the neglect 01' default of either
party.
DAYS ON WIDCR NO ARRESTS CAN BE lvIADE OR PROCESS
SERVED.

Exemption
from arrest
on cprtain
holidays.
1874,c,202,§3.
16 Me., 136.

Voters not
to be arrested on election days.
R.S"c.81,§77.
Civil process
served on
Lord's (h~y,
void; officer
liable.
R.S.,c,81,§78.

SEC. 79,
No person shall be arrest cd in a civil action, 07' [onJ
mcsne pro('.eS8, 01' exeentioll, or on a wa\'l'ant fot' taxes, on the
fomth da.y of Jnly, Ohristmas clay, 01' the day of annual fast,
thanksgiving, or thirticth day of May; and no offi(~er or soldicr
who is rcquired by law to attcnd It military training, inspeetion,
review or eleetion, shall be arrcsted on any <'nch proccss on snch
days.
SEC. 80. No elector shall be arrested, except for treason, felony,
or breach of the peace, on the days of election of United States,
state, or town officers.
SEC. 81. No person shall serve or execute any civil process on
the Lord's day; but snch service shall be void, and'the person
executing such process shall be liable in c1amag'es to the party
aggrieved, as if he had no process.
LIMITATION OF PERSONAL ACTIONS.

What actions must
commence
within six
yeal'S,
R.S.,c.81,§71l.

SEC. 82. The following actions shall be commenced within six
years next after the cause of action accrues and not afterwards.
Fi7'st.-All actions of debt founded upon any contract 01'
liability not under seal, except such as are brought upon the judgment or decree of some court of record of the United States or [of]
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a state, or of some municipal or police COUl't, trial justice, or justice CHAP. 81.
of the peace in this state. (a)
Second.-All actions upon judgments of any court not a court
of record, except municipal and police courts, trial justices, and
justices of the peace in this state.
TMl'd.-All actions for arrears of rent.
FOUl'th.-All actions of assumpsit or upon the case founded on 63 Me.,79, 81.
any eon tract 01' liability, express or implied.
Fi/th.-All actions for waste, of trespass on land, and of trespass, except those for assault and battery and false imprisonment.
Sixtl~.-All actions of replevin, and other actions for taking,
detaining, 01' injuring goods or chattels.
Seventh.-All other actions on the case, except actions for slan- 61 Me., 236.
derous words and for libels.
SEC. 83. All actions for the escape of prisoners committed on Againstsheriff for escape,
execution, shall be actions on the case, and commenced within one in
one year;
for
misconyear after the cause of action accrues; but all actions against a
duct, in four
sheriff, for the negligence or misconduct of himself or his deputies,
shall be commenced within four years next after the cause of action RS.,c.81,§80.
accrues.
SEC. 84. All actions of assault and battery, false imprisonment, Assault, &c.,
&c.,
for slanderous words, and for libels, shall be commenced within libel,
in two years.
two years next after the cause of action accrues.
R.S.,c.81,§81.
SEC. 85. No scire facias shall be served on bail unless within Scire facins
one year next after J'udgment rendered ag'ainst the l)rincipal,' nor against
bail,
sureties in
criminal
reon sureties in recognizances in criminal cases unless within one
cognizances
year next after the default of the principal; nor against any per- and trus tees,
one year.
son adjudged trustee, unless within one year from the expiration in
n.S.,c.81,§82.
of the first execution against the principal and his goods, effects See § 7.
and credits in the hands of the trustee.
SEC. 86. The foregoing limitations do not apply to actions on Not applicable to witpromissory notes signed in the presence of an attesting witness, or nessed
no tes,
on the bills, notes or other evidences of debt iss ned by any bank; bank bills or
cases othernor to any case 01' suit limited to be commenced within a different wise limited.
RS. ,c.81,§83.
time by any statute. (b)
SEC. 87. In all actions of debt or assumpsit to recover the Mutual and
acbalance due, in cases where there have been mutual dealings open
counts
between the parties, the items of which are unsettled, whether kept current.
RS.,c.81,§84.
01' proved by one party or both, the cause of action shall be deemed
to accrue at the time of the last item proved in such account. (c)
~Teal's.

(ct)9i\Ie.,75; 151tle.,168; 17Me.,299; 23Me.,562; 30Me.,364; 37 Me., 392;
38 Me., 151; 53Me.,207; 58Me.,281; 63 Me., 11; 0611e., 444; 701\1e.,20.
(b) 7 Me., 25; 16 Me., 474; 19 Me., 73; 21 Me., 178; 231\'10.,497; 26 Me.,
332; 30 Me., 120; 31 Me., 161; 38 Me., 182, 352; 49 Me., 334; 51 Me., 303;
60 Me., 408; 63 Me., 79, 81; 64 Me., 225; 66 Me., 444-5.
(e) 4 Me., 339; 38 Me., 151; 51 Me.,106; 59 Me., 224; 63 Me.,507; (J5
Me.,l71; 72 Me., 35, 39.
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CHAP.8l.
Minors, &c.,
may sue after disability
is removed,
within what
times.
IU'.,c.81,§85.
Actions to
recover
stolen bonets,
when to be
commenced.
1875, c. 5.
Exception.

General limitation of
twenty years.
R.S.,c.81,§D6.
'When writ
fails of service, 01' is
defeated for
any cause,
or judgment
is reversed,
ncw suit in
six months,
and cause of
action survives.
R.S.,c.81,§87.
8 ]\Ie., 450.
10 Me., 402.
38 Me., 218.
Provision in
case of death
of either
party before
suit is commenced.
R.S.,c.81,§88.
68 Me., 30-2,
418.

Saving of
rights of
alicn enemies in time
of war.
R.S.,c.81,§89.

Limitation
of suits for
penal ties.
R.S.,c.81,§90.

CIVIL ACTIONS.

[TITLE IX.

SEC. 88. If a person entitled to bring any of the aforesaid
actions is a minor [or] married woman, insane, imprisoned, or without the limits of the United States when the cause of action aCCTHes,
he may bring his action within the times limited herein, after the
disability is removed. (a)
SEC. 89. All actions to recover bonds, obligations or coupons
of the same, issued by any city or town in the state, and stolen or
obtained by robbery from the owner thereof, prior to February
twelve, eighteen 11lmdred and seventy-five, shall be commenced
within eighteen months from the time they become due,or payable,
and not afterwards; but this limitation shall not apply to any
action commenced by the person from whom such bonds, obligations or conpons were stolen or obtained by robbery.
SEC. 90. All personal actions on any contract, not limited by
any of the foregoing sections or other law of the state, shall be
urought within twenty years after the canse of action accrues. (b)
SEC. 91. 'When a writ fails of a sufficient service or return by
unavoid'able accident, 01' default, or negligence of the officer to
whom it was delivered or directed, or is abated, or the action [is]
otherwise defeated for any matter of form, or by the death of either
party; or if a judgmeut for the plaintiff is reversed on a writ of
error, the plaintiff may commence a new action on the same demand
within six months after the abatement or determination of the
original suit, or reversal of the judgment; and if he dies and the
cause of action survives, his exeeutor or administrator may commence such new action within said six months.
SEC. 92. If any person entitled to bring or liable to any action
before mentioned, dies before, or within thirty days after the
expiration of the time herein limited therefor, and the cause of
action survives, the action may be commenced by or against the
executor or administrator at any time within two yem:s after his
appointment, and not afterwards if barred by the other provision
hereof.
SEC. 93. If any person is disabled to pTOsecute an action in this
[the] sta.te by reason of his being an alien subject or citizen of a
country at war with the United States, the time such war continues shall not be a part of the period herein limited for the commencement of flny of said actions.
SEC. 94. All actions and suits for any penalty or forfeiture on
any penal statute, brought by a person to whom the penalty or
forfeiture is given in whole or in part, shall be commenced within
one year after the offence was committed; and if no individual so
prosecutes, it may be recovered by suit, indictment, or information,
(u)13Me.,401j 29 Me., 218j 37Me.,307j 54]\Ie.,92j 66 Me., 444.
(b) 28 Me., 83; 30 Me., 1G4j 38 Me., 218; 66 Me., 444; 70 Me., 20.
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in the name and for the use of the state, at any time within two CHAP.Sl.
Making' of
years after the offence was committed, and not afterwards. (a)
writ, comSEC. 95. The time when a writ is actually made, with an mencement
of suit.
intention of service, shall be deemed the commencement of the R.S.,c.81,§91.
38 Me., 585.
suit.
69 lIIe., 338.
SEC. 96. If a person liable to any action mentioned herein, Lilllitation
fraudulently conceals the cause thereof from the person entitled extended in
cases of
thereto, or if a fraud is committed which entitles any person to an fraud.
action, the action may be commenced at any time within six years RS.,c.81,§92.
after the persoll entitled thereto discovers that he has just r,ause
of action. (b)
SEC. 97. In actions of debt or on the case founded on any con- Renewal of
tract, no acknowledgment or promise shall be allowed to take the promisc
must be in
case out of the operation of the provisions hereof, unless the ,vl'iting.
R.S.,c.81,§93.
acknowledgment or promise is an express one, in writing, signed
by the party chargeable thereby. No such acknowledgment or
promise made by a joint contractor shall affect the liability of the
other. (0)
SEC. 98.
In actions against two or more joint contractors, if it If action is
v.
appears on trial or otherwise, that the plaintiff is barred by the lml'reci
some and not
provisions hereof as to one or more of the defendants, but entitled others, pl'ff
Inay recover
to recover against any other by virtue of a new acknowledgment, v. the others.
promise, or otherwise, judgment shall be rendered for the plaintiff 7R.S.,c.Sl,§94.
ilIe., 27.
as to such others, and for the other defendants against the plaintiff. 15 Me., 393.
SEC. 99. In an action on contract, if the defendant pleads in N on-joinder
of dcf'd'ts
abatement that any other person ought to have been jointly sued, not
to abate
and issue is joined thereon, and it appears on the trial, that the writ, if action wa"
action was barred by the provisions hereof against such person, bal'l'ed v.
those not
the issue shall be found for the plaintiff.
joined.
SEC. 100. Nothing herein contained shall alter, take away, or RS.,c.81,§95.
Effect of
lessen the effect of payment of any principal or interest made by pm·thLl paymen t and of
any person; but no indorsement or memorandum of such payment indorsement
made on a promissory note, bill of exchange, or other writing, by thereof.
R.S.,c.81,§96.
or on behalf of the party to whom such payment is made or purports to be made, shall be deemed sufficient proof of payment to
take the case out of the statute of limitations; and no such payment made by one joint contractor, or his executor or administrator, shall affect the liability of another. (d)
((I)5l11e.,485; 31 Me., 532; 39 Me., 214, 353; 57 Me., 147, 338; 59 Me.,
209; 63 Me., 12; 69 Me., 121; 70 Me., 496.
(b) 3 Me., 407; 71\:[e.,374; 9 Me., 132; R1 Me., 450; 37 Me., 319; 39 Me.,
406; 40 Me., 203; 57 Me., 338; 58 Me., 439; 65 Me., 568.
(e) 15 Mc., 3G2, 446; 17 Me., 146, 186; 21 Me., 435; 22 Me., 103; 23 Me.,
457; 24 Me., 535; 29 Me., 49; 35 Me., 307; 38 Me., 351; 60 Me., 440;
71 Me., 314.
(d) 20 Me., 347; 21 Me., 17R,435; 22 Me., 499; 23 Me., 163; 28l11e.,423;
30 Me., 255, 427; 32 Me., 173, 268; 33 ille., 185; 35l11e., 184,307; 38 ilfe., 182;
51 Me., 35, 202; 53 Me., 392; 54 Me., 22; 65 Me., 172, 513; 66 Me., 444.
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CHAP. 82.
Presumption
of payment
after twenty
years.
R.S.,c.81,§97.
~8 Me., 88.
55 Me., 184.
66 Me., 444-5.
Application
of the statutes of limitation to
set-ofl's.
R.S.,c.Sl,§08.

SEC. 101. Every judgment and decree of any court of record
of the United States, or [of] any state, 01' of a trial justice or justice
of the peace in this state, shall be presumed to be paid and satisfied at the expiration of twenty years after any duty or obligations
accrued by virtue of such judgment or decree.
SEC. 102. All the provisions hereof respecting limitatiolls, shall
apply to any debt or contract filed by way of set-off on the part of
the defendant; and the time of such limitation of such debt or
contract shall be computed, 'as if an action had been commenced
therefor at the time when the plaintiff's action was commenced,
unless the defendant is deprived of the benefit of the set-off by the
non-suit or other act of the plaintiff; and when he is thus defeated
of a judgment on the merits of such debt or contract, he may
commence an action thereon within six months after the final determination of the suit aforesaid.
If defendant
SEC. 103. If any person is out of the state when a cause of
is out of
action
accrues against him, the action may be commenced within
state.
R.S.,c.81,§90. the time limited therefor after he comes into the state; and if any
person is absent from and resides out of the state after a cause of
.action has accrued against him, the time of his absence shallllot
be taken as a part of the time limited for the commencement of
the action. (a)
(a) 20 Me., 273; 23 Me., 164, 415; 37 Me., 307,392; 38 Me., 172; 48 Me.,
320; 54Me.,400; 55 Me., 234; 57 Me., 551; 59 Me., 224; 65 Me., 513.

CHAPTER 82.
PROCEEDINGS IN CIVIL ACTIONS IN COURT.
MISCELLANEOUS PROVISIONS.
SEC.

1. Actions to be entered first day. Further service may be ordered.

Notice in civil proceedings ordered in term time or vacation.
2. When default may be recorded; when taken off.
3. Defendant out of state, proceedings.
4. Execution stayed one year, unless bond is given to repay if reversed
on review. Attachment con tinned.
5. Bond left with clerk; defendant may petition for a review, if review
of right is not prosecuted.
6. Executions inadvertently issued upon judgment rendered on default,
without deposit of bond, are valid unless petition for review is
filed within one year, or if judgment is not reversed on review.
7. May allow appeals and complaints to be entered after first term.
S. On petition within one year; attachment or bail not revived.
9. On appeals, original papers to be sent up, except writ and pleadings
10. Proceedings flOt abated, arrested, 01' reversed for want of form.
11. How writs may be amended.
12. Writ or process lost, leave granted to file a new one.

TITLE IX.]
SEC. 13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.

PROOEEDINGS IN OOURT.

Defendants may be struck out or new ones inserted, on payment of CHAP.
costs.
Ohange of venue of civil or criminal cases at discretion of presiding
justice.
Distinction between trespass and trespass on the case, abolished.
Treasurers may sue in their owu names on contracts given to them
or their predecessors.
Penalties recoverable by actiou of debt.
Assignee of a grantee may sue on real covenants of first grantor.
Grantees may defend in suits against grantors if real estate is
attached.
Several breaches may be assigned in actions of covenant, and general performance pleaded.
In actions of covenant, if incumbrance is a right of dower, it may
be assigned and be the measure of damages.
General issue may be pleaded with brief statement and must be
joined.
Demurrer, when filed, to be joined and not withdrawn; amendment
allowed after decision on demurrer, and before exceptions filed.
If demurrer is overruled, defendant may plead anew, on payment of costs, unless plea is judged frivolo,lls, when judgment
shall be entered on the demurrer.
In involuntary trespasses on lands, tender may be made, or money
brought into court.
Defendant's offer to be defaulted and its effect.
Plaintiff's offer of judgment against him and its effect.
Tender may be made before entry of action. 'l'owns may tender or
offer default in actions for injuries by defective ways.
Property of deceased debtor on joint contract, liable as if seveml.
Libel actions for, truth a justification; except for corrupt and
malicious motives.
Counts, misjoinder of, and wrong joinder not cause for reversal.
Motions in arrest of judgment not allowed in civil actions.
Damages to be assessed by a jury on certain bonds and contracts.
When surcties on official bonds may defend suits against principals'
Interest on judgments allowed. .
Judge's disqualification by residence in a town interested may be
waived by parties.
Death of a party being suggested, executor or administrator may
appear or be sumllloned; and heirs also, if in equity.
Female liLigant marrying, her husband may appear as party.
'When party becomes insane, guardian may be appointed ad litem.
Notions to set aside verdicts, or report, proceedings. Oosts.
Presiding justice of supreme or superior court may set aside verdict.
Limitation.
'Willful trespasses, proceedings respecting them.
Damages on protest of bills.
Ten hours of actual lahor a legal day's work; exceptions.
Action by a public officer not abated by his ceasing to be in office.
Action not maintainable on demands discharged by payment of part.

'WHEN SUBSEQUENT ATTAOHING CREDITORS MAY DEFEND SUITS.

SEC. 46.
47.
48.
49.
50.
51.

Subsequent attaching creditor may petition court to defend suits.
If leave is granted, he gives bond and is admitted to defend.
Judgment to be entered when defence fails.
How entered when defence prevails.
'When judgment in such prior suit is rendered at first term, creditor
may have review. Proceec1iugs.
Prior attachment made to defraud creditors is void.
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SUITS BY AND AGAINST BANKRUPTS.
SEC.

52.
53.

54.

A bankrupt may sue in his own name, unless suit is abated.
An action in which an attachment is made fom' months befol'e banlcTuptcy of defendant, to be clisposed of in o1'Clinct1·y way.
Other actions a(jc(inst voluntary OJ' involuntcwy bankl'lipts, to be continued till bankntpt lJI'Oceeclillgs are closed, unless their nmnes al'e
st1'lwk out, which may be done without cost.
SET-OFF.

SEC. 55.
56.

57.
58.
50.
60.
61.

62.
·63.

M.
65.
66.
67.
68.

Set-off; defendant files during first term; clerk enters date and
notice on docket.
Set-off, kind of demands.
Set-off must be between aU of plaintiffs and all of defendants.
Set-off of demand assigned, when made.
Set-off of demand subsequently acquired, not to be made.
Set-off of demaud in suits in name of one for benefit of another.
Set-off of sums equitably due only.
Set-off of demands due from a deceased person.
Set-off in actions brought in a representative capacity.
·What demands may be set-off in actions brought by creditors or
administrators of insolvent estates; and proceedings therein.
Set-off, pleadings and issue how made.
Set-off actions cannot be discontinued; statute of limitations.
Set-off no balance against a plaintiff suing on a demand assigned.
Set-off proceedings before inferior tribunals.
AUDITORS.

SEC. 69.
70.
71.
72.

Auditors appointed in certain cases, parties notified, witnesses to
attend.
Auditors must aU hear, majority may report, may be discharged;
report may be recommitted.
Auditors report is evidence, but may be disproved.
Auditors, neglect to appetll' before them in actions of account, effect.
REFEREES.

SEC. 73.

Court by agreement may appoint referees to be paid by county.
JURIES.

SEC. 74. Juries, how impanelled anel sworn, or drawn by lot.
75. Juries, supernumeraries, transfers, excuses.
76. Juries, form of their oath.
77. Juries, their foreman how chosen.
78. Juries, talesmen for, when and how returned.
79. Juries, new may be summoned during term time.
80. Juries, challenges how tried, and when jnrol's are to be excluded.
81. Each party may challenge, peremptorily, one juror; court may regulate this right by general rules.
82. Presiding justice may order a view in any case.
83. Shall charge jury on matters of law, but shall not express opinion
on issues of fact.
84. Jury may return separate verdicts as to joint defendants. Costs,
how apportioned.
85. Juries may find special or general verdicts in cases for law court.
86. Juries when they do not agree, proceedings.
87. Jurors not disqnalified by residence, when their town or county is
a party.
88. Jurors, objections to, if known and not stated before trial, waived.
81l. Juries, their verdicts not affected by irregularities not injurious, or
not objected to hefore verdict.

TITLE IX.]
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Jurors, verdict set aside for improper practices with them.
CHAP.
Justice of superior court m:1y order jury trial when demand therefor
was in:1dvertently omitted.
WITNESSES AND EVIDENC];).

SEC. 92. Witnesses may be summoned by clerks and justices of the pe:1ce.
98. Witnesses, religious belief of affects credibility only.
94. Witnesses, parties to suits and others interested may be. Husband
and wife lllay be by consent of the other.
95. Witnesses, except where cause of action implies an offence.
9G. Witnesses, attestations of to wills, &c., not affected.
97. Witnesses, testimony of a party out of the state, how t:1ken.
9S. Testimony of a p:1rty may be contradicted, like any other witness.
99. Provisions of five foregoing se.ctions not applicable to suits by or
against representations of deceased parties, except in certain
specified cases.
100. Nor where party is insane.
101. 'Yitnesses, S:1111e rules respecting them in all tribunals.
102. Witnesses, duly summoned and neglecting to appear; attachment.
103. Witnesses, refusing to answer, m:1y be fined.
104. Witnesses, oaths how administered to them.
105. Witnesses, scrupulous of o:1th, affirm.
lOG. Witnesses, conviction of crime affects credibility only.
107. Witnesses, fees for travel and attendance first paid or tendered.
lOS. Records of other courts evidence.
100. Printed copy of statutes evidence.
110. Foreign and unwritten law, how proved.
111. Oopies of eonsular and of custom house documents and records
are evidence.
113. Adjutant general's certificate to be evidence.
114. Testimony of deceased subscribing witness or magistrate may be
used in subsequent suit.
115. Deed or other writings, not void because dated on the Lord's day,
unless made on that day.
11G. Defendant in action on contract made on Sunday must restore
consideration.
OOSTS.
SEC. 117.
118.
119.
120.
121.
122.
123.
124.

125.
12G.
127.
12S.
129.
130.

Party prevailing recovers costs. Exception in certain cases in law
court.
Oosts, when plaintiff appeals from jUdgment in his favor.
Oosts in actions of replevin regulated.
Oosts in actions that should have been brought before a justice.
Full costs on report of referee.
Costs, when damages are reduced by set-off.
Costs of evidence not doubled or trebled.
Costs, discretionary on petitions for review and the like.
Costs for first suit to be paid before second suit for same cause
is tried. Proceedings to be stayed, or second suit dismissed
if not paid within time fixed by court ..
Costs, a person liable for, who sues in name of the state.
Costs, state liable for in a civil suit.
Costs, not taxable for travel of attorney for the state.
Assignee to indorse writ in name of assignor, or defendant may
sue him for costs on stay of proceedings.
If assignee is not known, defendant may recover costs in an action
on the case and offset the judgment.
Assignee of choses not negotiable may sue in his own name.
Conditions.
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SEc.131.
132.
13B.
134.

Costs in one action only when several are unnecessarily brought.
No costs in suits on judgments where executions might have issued.
Costs for travel in actions by corporations, how computed.
Costs, power of the court over, on amendments and continuances
not affected.
135. Bankrupt recovers no cost until certificate is produced in court.
136. U. S. tax paid, j'ecovel'Ctble as costs.
137. Costs to be passed upon by the court during tel'll! and exceptions
filed. Otherwise clerk's decision final.

ACTION FOR DA~IAGES AUAINST PERJURED PARTIES AND WITNESRES.

SEC. 138.

When judgment has been obtained by perjury, action for damages
, against party or perjured witnesses.

SEC. 139.
140.
141.
142.
143.
144.
145.

Execution, when issued and returnable.
Execution not to be issued after one year; exception.
Execution may be renewed within three years.
Execution, if it cannot be renewed, scire facias may issne.
Executions to be framed to collect interest on judgment.
Execution lost or destroyed, new mu,y issue.
Whcn amount allowed to a creditor by commissioners on solvent
estate is not paid in thirty days, S. J. C. may order execution,
issued for debt, interest and costs. Clerk's fees.

EXECUTIONS.

STE';OGRAPHERS.

SEC. 1M3. Stenop;l'aphers, their appointment, duties and compensation.
147. Testimony of witness may be proved by copy of stenographic notes.
148. Stenographic reports may be taxed in bill of costs.
CRIER.

SEC. 149.

Duties of crier to be performed by sheriff or clerk.
:IIIISCELLANEOUS PROVISIONS.

Actions entered first
day, &c.
Further
~ervice.

R.S. ,c.82, § 1.
Orders of notice in term
or vacation.
1875, c. 32.

When default ma,y be
recorded;
when taken
off.
R.S.,c.82, § 2.

SEC. 1. No action can be elltered after the fhst clay of the
session of the supremo jl1dieial eonrt without speeial perll1issioll.
When it appears that the defolldant has not had sHffieient Ilotiee,
the eOlll't may ordor suell fmther noti(:e as it deems propel'. (a)
Ally justiee of the supreme jndieial [01' snperiol'] eOUl't may order
a Ilotiee cOl1eel'lling allY eivil proceeding, either ill terll1 time, 01'
hy all order indorsed in the process he may ill vacation direct
what Ilotiee shall be given.
SEC. 2. ,Vhen a legal service of the writ has been made, and
the defendant does not appeHl' by himself or attomey within the
fhst thl'ee days of the term, his defanlt may be recorded, and the
ehnrge in the declaration taken to be true. If the defelldallt, before
the jury [juries] are dismissed for the term, enters his appearanee
and pnys to tho plaintiff snch oosts as the comt orders, the defanlt
shall be taken off. The court may permit it to be taken off for
sufficient canse. (b)
(a) 55 Me., 426;

71 Me., 287.
Me., 228; 17 Me., 426; 21111e.,45; 23 Me., 485;
lIIe.,557; 33l1Ie., 102, ~51; 41 Me., 439; 45 Me., 105.
(IJ)

1(;

26 Me., 340;

30
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SEC. 3. When the defendant was an inhabitant of the state CIIAP. 82.
and absent from it at the time of service, and it does not al)pear Defendant
out of state,
that he has returned, or has actual notice of the snit, the coul't proceedings.
R.S.,c.82, § 3.
may continue the action, not exceeding twice nnle8s for special 6:3 1\10., 3(JO.
canse, or enter jndgment on defallit. If the defendant was not 72 Me., 237-8,
341.
an inhabitant of the state or within it, and had actual notice of
the snit, tho court may order a continuance if he does not appoat·
at the first term.
SEC. 4. When judgment is rendered on default of an absent Execution
stayed one
defendant in a personal action flS provided in the preceding section, year, unless
bond is given
execution cannot be issued thereon within one yeal' thereafter, to
repay
unless tho plaintiff first gives bond to the defendant, with one 01' amount, if
judgment is
more smeties in double the amount of damages and costs, con(11- reversed on
tioned to repay the amount to the defendant if the judgment is revie,v.
1881, c. 59.
reversed ou review, to which he is entitled of right, bl'ollght wit.hin See c. 76, § 54.
one year, 01' so much of the amonnt t'ecovel'ed, as is rocovered
back on such review, and any attachment made on the origillal Attachment
on original
writ, shall continne one year and thirty days flfter said jndgment writ, how
long to conis so rendered when no bond is given, and when a bond is given, tinue.
said attachment shall continue thirty days after said bond is filed
with thc clerk of said court. (a)
SEC. 5. The bond shall be deposited with the clerk, who slwll Bond left
with clerk;'
decide npon the sufficiency of the smeties, subject to an appeal to if revie IV of
is not
a justice of the court, and if the review of right is not 80 prose- right
prosecuted,
cuted, the defendant may, within one year after he first has llotice defendant
may petition
of the judgment, petition the conrt for a review, and the court for review.
R.S.,c.82, § 5.
may grant it on such terms as it deems reasonable.
72 Me., 338.
SEC. 6. If an execution has been, 01' shall be issued by the Executions
issued
eleek, judge, 01' recorder of any court in any county, lIpon a jndg- by any court,
judglllent rendered on default of an absent defendant ill a personal upon
lllent on deaction, within one year after the rendition of snch judgment, with- fault, without deposit
out deposit of the bond speeified in sections fonr and five throngh of bond,valid
accident, inadvertence, 01' mistake, all pl'oeeec1ings upon or by unless
review is pevirtue of slIch execntion or judgment, shall, after the expil'Htion of titioned for
withinayeal'.
one year from the rondition of sneh judgment, have the same effect 1877, c. 149.
72 1\1e., 338,
and validity as if the bond had been duly given, deposited and 342.
approved, nnless a petition for review has been brought within -if petition
is so filed,
said yeat·; and, in case sllch judgment is not reversed 011 review if ex'on is valid
if judg' t is
bronght within said 'year, all such proceedings upon or b'y virtue not
reversed
of such execution shall be valid as aforesaid, after final judgment ou review.
for the defendant in review.
SEC. 7. When an appeal is taken from It judgment of a trial J\byallow
entry of
justice or lllunicipal 01' police conrt, and the action by mistake or appeals
(a) 5 Me., 386;
Me., 337-8, 341.

57 Me., 599;

59 Me., 567;

03 Me., 360;

06 Me., 106;

72
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CHAP. 82.
at another
term.
R.S.,Q.82, § (3.
45 Me., 3013.
413 Me., 499.
59 i\Ie., 344.
Petition to
be within
year; attachment or bail
not revived.
R.S.,c.82, § 7.
On appeals,
original papers to be
sent up, except wri t and
pleadings.
R.S.,c.82, § 8.
39 Me., 13G.
Proceedings
not abated,
&c., for wan t
of form.
R.S.,c.82, § O.
13 lIIe., 325.
1(3 Me., 2135,
268, 283.
22 Me., 311.
Writs may
be amended.
1874, c. 197.
(37 nie., 500.
60 Me., 85.
Writ 01' process lost,
new one may
be filed, &c.
R.S.,c.82,§10.
15 Me., 427.

Names of
def'ts maybe
struck out
on payment
of costs, 01'
new ones in-

PROOEEDINGS IN OOURT.

[TiTLE IX.

accident is not dilly entered, and the jndgment has not becn
affirmed, the COl1l't may, on petition of cithm' pm·ty, allow the
action 01' complaint to bc cntercd at another term of the cOllrt,
npon snch terms as are decmed reasonable, and if entcrcd the
COl1l't shall procecd thereon as if entercd at the propel' tenTI.
SEO. 8. Sneh petition must be presented to thc co l1l't , 01' filcd
in the derk's offiee within onc year after the tcrm at whieh the
action onght to havc been entcred i and no attachll1en t or bail
shall be revived or continued by such procecdings.
SEO. 9. In cases eanicd from a trial just icc, lllunicipal 01' policc
court, to a higher conrt., depositions and original papers, except
the process hy whi(~h the snit was commenccd, the retl1l'n of service thereon, and the pleadings, shall bc certified by the propel'
officcr, and carried up withont leaving copies, unless othcrwise
ol'Clcrecl by the C0111't having original cognizance.
SEO. 10. No process or proceeding in comts of jmticc shall be
abatcd, arrcsted, 01' rcyersed, for want of form only, or for circl1tllstantial errors 01' mistakes which by law arc amendable, when the
person and ease can be rightly understood. Snch errOl'S and
defects may bc amcnded, on motion of cither party, on .snch tcrms
as the COl1l't orders. (a)
SEO. 11. In all civil actions the writ may bo amended hy
inserting additiol1[tl phdntiffs, 01' by striking out one or more
plaintiffs whcn therc are two or more, and the court may impose
reasonablc tcrms.
SEO. 12. -When in an action pcndi ng, the loss or destruction
of a w!'it or proccss aftel' scrvice is provcd by affidavit 01' otherwise, the conrt may nllow a new one to bc filed, corrcsponding
thereto HS neady as may be, to have the same cffect as the one
lost or destroyed.
SEO. 13. vVhcn there are two or more defendnnts, the writ
may be amcnded by striking out one or more of them, 011 payment
of costs to him to that timc. A writfonnded on contract, express
or implied, may be amendcd by inserting additional defendants;
(a) 3 Me., 30; 10JlIe.,28(3; 13J1Ie.,309; 15 Me., 402, 427,46(3; 18Me.,250;
23 Me., 287, 507; 25 Me., 333; 20 Me., 212, 288; 29 Me., 167; 30 Me., 31,170;
39J1:Ie.,231; 44 Me., 913; 45]\£e.,284; 46 Me., 331; 47 n1e., 158, 185; 48Me.,
22,35,254; 53 Me., 174; 54 Me., 202, 496, 498; 63 Me., 153.
Amendment of declaration; 2 Me., 49; 3 Me., 240; 4 Me., 480; 11 life.,
501; 13 Jl:Ie .. 89, 249,419; 14 Me., 50; 15 Me., 138; 10 Me., 173, 2:34, 283, 449;
17 Me., 225, 411; 18 Me., 174, 413; 19 Me., 358; 20JlIe.,148; 23 Me.,77; 24
Me., 17, 247; 25 Me., 252, 311; 26 Me., 28, 212; 58 Me., 352; 135 Me., 321;
67 Me., 400, 553; 71 Me., 28.
Ad damnum; e Me., 325; 15 Me., 432; 57 Me., 156, 449.
Seal of writ; 3 Me., 30; 10 Me., 208.
Date of writ; 14 Me., 396.
'Of changing a writ of original summons, to a writ of attachment; 15 Me.,
401,4(36; 26 Me., 267; 71 Me., 28.
Teste of writ; 15 Me., 433.
Return day of writ; 16 Me., 267; 17 Me., 417; 3~ Me" 123.
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and the court may order service to be made on them, and their
"propel·ty to be attachec1 as in case of ol'iginal writs; and on l'etUI'Il
of senice dnly made, they shan be deemed parties to the snit, but
shall not he liable to costs befol'e snch service. (a)
SEC. 14. It slwll be tl~e duty of any jndge of the supreme
jndicial court for tl~is state, while holding any nisi prins term
of said court for tlw trial of ci'vil 01' criminal causes, for good
and suffident reasolls shown, on motion of either party, to [shall]
order the U'ansfer of allY civil action OJ' actions, or criminal case
now pending, m'l~el'eaftC7' to be bt'01tgl!t in said COl1l't to the docket
of said comt in any other cOllntyin this state for trial, [preserving]
all attachments in said actions si'lall1'emain in fnll fm·ce.
SEC. 15. The distinction between actions of trespass and tJ'espass on the case is abolished. A dcclaration in either form is
good.
SEC. 16. The treasurers of state, countie8~ towns, and C01'pOrations, ma.",I maintain suits in their own names as treasurers 011
contl'aets given to them 01' their predecessors, and prosecute 8uits
. t IIe name 0 f' th ell'
. pre decessors.
· In
pellr1Illg
SEC. 17. Penalties may be recovered by an action of debt,
whell no other form or mode of recovery is provided by the statute
imposing thcm.
SEC. 18. The assignee of a grantee, or his ex~cutor or administratOl', after eviction by an older and better title, may maintain
an action 011 a covenHnt of scizin 01' freedom from incumbrance
contained in absolute deeds of the premises between the pal·ties,
and recover sllch dallHlges as the fil'st gl'antee might upon eviction,
npon filing, at the fil'st term, in COlll't 1'01' the me of his g!'alltOl', a
release of' the co\'enants of his deed and of all canses of action
thereon. The prior grantee shall not, in such case, have power
to I'elease the covenants of the first gnllltor to the prejudice ot'
his gl'antee.
SEC. 19. Gl'nntees ma'y appeal' and defend in snits against
their grantors ill which snits the real estate conveyed is attached.
SEC. 20. In aerions on contract in a penal sum for pedormance
of covenants or agl'eements, and in actions of covenant, sevel'nl
l)J'eaehes may bc assigned, l,md in defenee, performance generally,
both in affirmative and negative covenants, may be alleged.
SEC. 21. III an action for a breach of covenant against incumbrances contained in a deed of real estate, when the incumbrance is
a right of dower, if such clower has been assigned andllot released,
the valne thereof shall be the measure of damages; but if it has
(a)2Me.,120; 5 Me., 320; 11 Me., 127; 13 Me., 389; 20 Me., 420; 25 Me.,
333; 34 Me., 34; 35 Me., 535; 45 Me., 24, 444; 58 Me., 41; 59 Me., 344;
60 Me., 208, 352.
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serted and
service made.
R.S.,c.82,§1l.
Ohange of
venne of
civil actions
or criminal
cases.
1872,c.45, § 1.
Not to affect
attachments.
1872,c.45, § 2.
Trespass,
and trespass
on the caRe.
R.S.,c.82,§12.
Treasurers
may sue in
their own
names.
R.S.,c.82,§13.
Penalties recoverable in
debt.
R.S.,c.82,§14,
56 Me., 78.
When assignee of a
grantee may
sue on real
covenan ts of
first grantor.
R.S.,c.82,§15.
50 Me., 453.
51 Me., 567.
68 Me., lOS.
72 Me., 376.

Grantee may
defend suit
v. gTuutOl'.
1870, c. 152.
See§§.((\t051,
Assignmen t
of breaches
in covenant.
Pleadings.
R.S.,c.82,§16.
58 Me., 180-2.
In actions of
corenaut, if
incumbrance
is a right of
clower, it
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82, been demanded anclnot assigned, on applieation of the plaintifI', the

eOUl't ehall eite the elaimant of dowel' to appeal' and beeome a
party by personal sel'viee macle fomteen elays befol'e the tel'm of
COllrt to whieh it is retnl'nable; if she does not appeal', 01' jf she
appcars and l'efnses to l'elease sueh right of dowel', the COl1l't shall
appoint three commissioners to assign the same, who shall pl'oeeed
in the manner provided for c011l1l1issionel's appointeel by the probate eOl1l't; and wben their report is made and aecepted by the
eonrt, it shall be a legal assignment of dowel', and the valne thereof
shall be the measure ot' damages in said aotion.
SEC. 22. The general issue may be pleaeleel in all cnses, and a
General issue pleaded
brief
statement of speeial mattel' of defence fileel, 01' a speeial plea,
with brief
statelllell t:
01' donble pleas in bal', may be filed, The plaintiff lUnst join a
to be joined.
R.S. ,c.82,§18. general issue, and may fih1 a eounter brief statement. (a)
Demurrers,
SEC. ~3, A general del11ul'rel' to the deelnl'ation may be filed;
w hen filed,
III
.
to be joined, anrl ill all,}' stnge of t 1e p eac ings el the!' party may demnl', and the
and not to be elemlllTer must be J' oined, and it shall not be withdrawn without
withdrawn;
and amend- leave of the eOll1't, and of the opposite pal'ty; but the jnelge shall
ments may
be made; if rnle on it, and his rllling shall be final unless the party aggrieved
ove
exeel)ts to it " and before exeel)tions [ul'e] filed and allowed, he
d ef ,1'l'ulecl,
t may
plead again, shall have the same power as the fnll eourt to allow the plaintiff
on payment
of costs, un- . to amend, or the defendant to plead anew. If the law COllrt deems
le?s
judged
.
t"rlvo 1ons, It
. sIla11 aware1 tre bl e eosts agaIllst
.
fnvolous;
sue I1 exceptIOns
the
when judg't l)artvexeel)ting from the time the exee])tiolls were filed. If tho
is to be
J
~
entered on
deelaration is adjudged def'eetive and is amendable, the plaintiff
demul'rer.
R.S.,c.82,§19. may amend llPon payment of costs from the tillle when the
29 :Me., 110. demurrer was filed. It' the demurrer is filed at the fil'st term and
51 i\le., 390,
4113.
overruled, the defelldant IllaY plead anew on payment of eosts
52 Me., 22.
54 Me., 574. from the time when it was filed, unless it is adjnclgecl frivolous and
gg ~=:: t~J~2. intended for delay, in whieh ease juclgment shall be entered. At
63 Me., 152-3. the next term of the eO\lrt ill the eounty whet'e the aotion is pend65 :Me., 94.
613 i\le., 2S6, ing, after n deeision on the demnl'l'er has been eel'tified by the ulerk
459.
l'
1
6BIe.,27,3S, of the distl'id to the e erk of sueh connty, flnc llot before, jllclg491,:Me.,1
553'47 . ment shall be ell tel'ed on the detnlll'l'el', unless the eosts are l)aid,
.68
71 Me., 490. and the amendment or new pleadings filed on the second day of
72 :Me., 104,
222,430.
the term.
Tender may
SEC. 24. In actions of trespass on lands, the defendant may file
be made or a brief statement dtse
. 1aill1111g
. a11 title to the land d escribed, and
money
brought in- alleging that the trespass was involnntary, or by negligence or
,to court, in
case of tres- mistake, or in the prosecution of a legal right, alld that before
pass on land.
R.S.,c.S2,§20. aetion brought he tendered sufficient amends therefor, or that he
36 Me., 408. brings mODey into eourt to satisfy the damages with eosts to that
may be assigned and
be the measUl'e of damages.
R.S.,c.82,§17.

.71 Me., 287.

(a)10Me.,260;

47

~Me.,

350, 489;

11111e., 166, 215; 13Me.,3S; 16 Me., 86, 425; 29 Me., 472;
49 Me., 333; 53 Me., 134,429; 55 :Me., 159.
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time; and if on trial he establishes the truth of his allegations,
he shall recover costs.
SEC. 25. In a.llY personal action, the defendant may, in writing
entered of' record with its date, oif'el' to be defaulted for a spccified
sum. If excepted, interest may be added from that dat.e to date
ofjurlgment. If not exccpted within such timc as the court ordcrs,
it shall not be offm'ed in evidence 01' have any effect upon the
rights of the partics, 01' the j udgmen t to bc rendered, except the
costs. If thc plaintiff fails to recover a SUIll as due at the time of
the offer grcater than the sum offered, he reeovers sneh eosts only
as acerl1ed before the offer, and the defcndant reeO\'el's eosts
acerned after that tillle; and his judgment for eosts may be set oft'
against the plaintiff's judgmcnt for dcbt and costs. (a)
SEc.2H. In any pel'soqal action the plaintiff lllay, in like manner, offer to have judgment rendered against him for a specified
sum, and the proceedings thcreon and the effeet of snch offcr npon
his rights and liabilities shall be the salUe as is provided in respeet
to the defendant in the preceding section.
SEC. 27. A tendcr, with the costs then aecl'ued, may be made
after aetion bronght and hefore its entry, to the plaintiff or his
attorney, with the same effed as if made bcfore action brought. In
actions against towns fonuded 011 injllry to the person 01' damage
to property from defect in ways, a town may make a tender before
the eommencement 01' entry of the aetion, or offer to be defaulted
for a spedfied SUll1, with the same effect as in actions on contract.
SEC. 28. The goods and estate of a deeeased debtor in a joillt
contract, express 01' implied, 01' in a jndgment on contract, are as
liable, and the ereditor has his remedy, as in ease of a joint and
several con tract.
SEC. 29.
III a snit for writing and publishing a libel, evidence
shall be recei ved to establish the truth of the matter charged as
libellous. If the truth of it is established, it shall bc a jnstification,
unless the publication is fOllnd to have originated in COl'l'Upt 0]'
malicions motives.
SEC. 30.
When in a civil action, the declaration contains a
good connt and bad ones, 01' a wrong joinder of cOllnts, and no
written objection is made till after the canse is committed to the
jl1l'Y, and a general verdict has been recorded, the judgment cannot for sneh cause be reversed on writ of enol'.
SEC. 31.
No motion in arrest of judgment ill a civil action can
be entertained. (6)
(a) 4 :Ue., 276;
40, 313; 21 Me.,
42 Me., 54, 290;
Me., 533.
(b) 44 Me., 42;
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5 Me., 394; 9 Me., 112; 13 Me., 313; 19 Me., 208; 20 Me.,
531; 30 Me., 458 j 31 Me. , 414; 33 Me., 220; 39 Me., 72,474;
46 Me., 545; 47 Me., 354; 48 Me., 301; 51 Me., 383; 55
53 Me., 109; 54 Me., 357j 69 Me., 456j 70 Me., 253.
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Offer to be
defaulted
and its effect.
R.S. ,c.82,§21.
72 Me., 442.

Offer of
judgment
against
plaintiff,
proceedings
in case of.
1875, c. 52.
Tender before en try.
Town may
tender, or
offer to be
defaulted.
RS.,c.82,§22.
9 Me., 112.
39 Me., 436.
Property of
deceased
debtor on
joint contrac t liable.
RS .• c.82,§23.
60 Me., 853.
In libel the
truth a justification j
except for
malicious
motives:
R.S.,c.82,§24.
30 Me., 467.
No reversal
for joinder
of good and
bad counts
or wrong
joinder of
counts.
R.S.,c.82,§25.
55 Me., 417.
No motions
in arrest.
R.S.,c.82,§26.
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bonds and
recog'uizances, jury
to assess
danlages.
RS.,c.82,§27.
Sureties on
official bond
may defend
suits v.
prinei pal.
1880, c. 195.
Interest on
ju~gments.

RS. ,c.82,§28.
Judge may
sit by consent when
his town or
county is
a party.
RS.,c.82,§29.
Death of a
party being
suggested,
his ex'r or
adm'r may
appeal', 01' be
snmmoned.
Heirs [\Iso,
in eqnity
suits.
R.S.,c.82,§30.
6 ]\Ie., 429.
44 Me., 76.
59 Me., 343.
66 Me., 446.
Litigant
marrying,
her husband
may become
party.
R.S.,c.82,§31.
Guardians
ad litem may
be appointed
to i11s[\ne
parties.
R.S. ,c.82,§32.
68 Me., 432.
Motions to
set aside
vercliets on
report to fnll
eourt, proeeedings.
R.S.,e.82,§33.
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SEC. 32. In actions on bond 01' con tract in a penal sum, for
the performance of covenants or ag"eements, 01' on a recogllizance
to prosecute an appeal, when a jury finds the condition broken,
they shall estimate the plailltifl:"s damages, and judgment shall be
entered for the pellal su m, and executioll shall issue for such
damages and eosts. (a)
SEC. 33. Sureties lIpon official honds may appeal' and defend
in snits against their prineipal, whencver snch sureties may ultimately be liable upon sneh bonds.
SEC. 34. Interest is to be allowed on [theJ amount found clue for
damages and costs, in actions on jndgments of a conrt of record. (b)
SEC. 35. A jndge shall sit in the trial 01' disposition [disposal]
of an action, in which the county or town where he resides is a
party or interested, if the party adverse to such county 01' town
enters on the docket a waiver of all objections.
SEC. 36. 'Wben It party in a pending suit dies, and his death
is suggested on the reeol'd, aud the cause of action snrdvcs, !tis
executor 01' administrator lllay beuome a party, 01' at the request
of the other party, be summoned to appeal' and become a pnrty"
Scrvice of the Snl11mOllS slmll be made 011 him fOl1l'teen days
before the term to whiuh it isretul'llable. If he neglects to appeal',
jndgment may be entered by nonsuit. 01' defanlt accordillg to the
provisions of chapter eighty-seven. If the snit is in eqnity, his
exeuutor, administrator, or heirs at law, may in like manuel' appeal'
or be sumll10ned without a bill of revivor.
SEC. 37. When an unmarried WOlllall, a party to a pending
snit, is married, her hnsband, Oll his reql1est, may be admitted as
a party as if originally joined in the snit.
SEC. 38. When a party to a suit beeomes insane, it lllay be
prosccl1ted 01' defended by his gl1ardian, who, on applieatioll of his
friend, or of the other party, may be appointed for that pl1l'pose
by a justiee of the court in term time or in vacation. He shall
be entitled to a reasonable compensation, and not be liable
for costs.
SEC. 39. "Vhen a motion is made in the supreme judicial court
to have a verdict set aside as being against law or evidence, a
report of the whole evidence shall be signeel by the presiding judge.
"Vhen the motion is founded on any alleged cause not shown by
the evidence reported, the testimony respecting the allegations of
the motion, shall be heard and reported by the judg'e, and the case
is then to be marked "law." "Vhen the COtt1·t of law [court] is of
(a) 17 Me., 452; 21 Me., 209; 22 Me., 486,487; 24 Me., 168; 39 Me., 414;
49 Me., 325; 52 Me., 275; 56 Me., 504.
(b) 19 Me., 460; 22 Me., 120; 60 Me., 256, 257; 63 Me., 62.
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opinion that the motion was for frivolous causes, or intended for
delay, it may award double or treble costs. (a)
SEC. 40. Any justice of the supreme judicial CML1't or of the
snperior courts, in O~Lmbe1'land and I~ennebec cO~Lnties, may set
aside a verdict and grant a new trial in a case tried before him,
when in his opinion the evidence in the case demands it. Such
verdict must be set aside at the same term at which it was rendered, but it shall not be set aside by a single justice when there
have been two verdicts rendered against the applicant.
SEC. 41. In action of trespass on property, the court and jury,
or magistrate, shall determine whether it was committed willfully;
if so found, a record thereof shall be made, and a memorandum of
it on the margin of the execution.
'"
SEC. 42. Damages on protest of bills of exchange of a hundred
dollars or more payable by the acceptor,' drawer, or indorser of one
[a bill] in this state, are, if payable at a place seventy-five miles distant, one per cent.; if payable in the state of New York or in any
state northerly of it, and not in this state, three per cent.; if payable in any Atlantic state or territorY'southerly of New York and
northerly of Florida, six per cent.; and in any other state or
territory, nine pel' cent.
SEC. 43. In all contracts for labor, ten hours of actual labor
shall be a legal day's work, nnless the contract stipulates for a
longer time; but this rule does not apply to monthly labor or to
agricultural employments.
SEC. 44. No action, commenced in his official capacity by a
public officer, is abated by his ceasing to hold the office; it may
be prosecuted by his successors to the same uses; and the necessary
amendments may be made and notices given.
SEC. 45. No action shall be maintained on a demand settled
by a creditor, or his attorney intrusted to collect it, in full discharge of it, by the receipt of money or other valuable consideration, however small. (b)
WHEN SUBSEQUENT ATTACHING CREDITORS

MAY
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Costs.
Verdict may
be set aside
by presiding
justice, of
supreme or
superior
court.
1881, c. 440.
59 Me., 580.
04 Me., 181.
Proviso.
Willful trespasses, proceedings,&c.
R.S.,c.82,§i:l4.
Dalnages on

protests of
bills.
R.S.,c.82,§35.

Ten hours
labor a legal
day's work;
exceptions.
R.S. ,c.82,§:30.
62 Me., 527.
Action by a
public officeI' not
abated by
his ceasing
to act.
R.S.,c.82,§37.
No action on
demands discharged by
partinl payment.
R.S.,c.82,§88.

DEFEND SUITS.

SEC. 46. 'When property has been attached, a plaintiff, who
has caused it to be attached in a subsequent suit, may, by himself
or attorney, petition the comt for leave to defend the prior suit,
and set forth therein the facts, as he believes them to be, nnder
oath; and the court may grant or refuse such leave.
SEC. 47. If leave is granted, he shall give bond, or enter into
(a) 15 Me., 73; 1G Me., 204; 19 Me., 30, 405; 20 Me., 199, 3f)2; 22 Me., 182;
40 Me., 245; 43 Me., 408, 538; 45 iUe.,284; 48 Me., 242, 439; 53 Me., 172;
54 Me., 200; 66 Me., 233,250; 6S Me., 351; 70 Me., 334.
(b) 40 Me., 434; 47 Me., 546; 48 Me., 434; 50 Me., 582; 57 Me., 492;
61 Me., 503; 62 Me., 12; 03 Me., 443.

8ubseqncnt
attaching
crerli tor lllay
petition
conrt to defend sui ts.
R.S.,c.82,§39.
64 ,',le., 319.
8ee § 19.
If leave is
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RS.,c.82,§42.
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to delay or
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recognizance with sufficient surety, in such sums as the court
orders, to pay the plaintiff in the prior suit all damages and costs
occasioned by such defence; and an entry of record shall be made
that he is admitted to defend such suit.
SEC. 48. "Vhen the petitioner enters into recognizance, and
fails in his defence, execution on his recognizance shall be issued
against him for the damages found by the court, and costs; and
judgment rendered between the original parties as if llO such
defence had been made.
SEC. 49. When the petitioner prevails, judgment shall be ren~
dered against the plaintiff and in favor of the petitioner, and
execution issued thereon for his costs; and costs may 01' may not
be awarded to the original defendant.
SEC. 50. vVhen judgment in such prior suit has been rendered,
since Ap1'i[ nine, one thousand eight Imnd1'ed and fifty-six, at the
first terlll of the court, the plaintiff in such subsequent suit, within
one year thereafter, first giving bonds to each party as provided
in s~ction forty-seven, lllay petition as provided in section fortysix for leave to sue out a writ of review of such action; and such
leave mayor may not be granted. If granted, and on final judg~
ment the sum originally recovered is reduced, judgment shall be
entered and execution issued for the difference, not exceeding the
amount due from the original defendant to the petitioner, with
costs for his sole use; and it shall operate as a payment of his
debt to the amount of damages recovered.
SEC. 51. '''1hen it appears by the verdict, or otherwise, that
such prior attachment was made with intent to delay or defraud
creditors, or that there was collusion between the plaintiff and
defendant for that purpose, such attachment shall be void.
SUITS BY AND AGAINST BANKRUPTS.

A bankrupt
may sue in
his OWll
name, unless
suitisabatecl.
R.S. ,c.82, §45.
Attachment
made four
mon ths lJefore lJankruptcyof
def't, valid.
H S .. c.82,§46,
513 ilIe., 5(H.
67 ilIe., 19.
Other actionsv. bankl'Upts, to lJe
con t,in' d till
bankrupt
proceedings

SEC. 52. A person who has been declared a bankrupt, may
maintain an action respectillg his former property in his own name,
unless objection is made by plea in abatement, if before final judgment the assent of his assignee is filed in the office of the clerk of
the court in which the action is pending.
SEC. 53, Actions in which an actual attachment of property was
made f01t1' months prior to the filing of a petition in banlcruptcy by
any defendant the1'ein, shall be disposed of uncler the ordinary rules
of proceedings in court.
SEC. 54. All other actions brought in any C01Wt 01' before any
trial justice, for the recovery of any debt provable in banlcruptcy,
when it appears that any defendant therein has filed his petition in
banlcruptcy 01' h(ts been adj1tdged a banlcrupt on petition of his cl'edit~
ors bef01'e 01' after the commencement of the 81tit, shall be continued,
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until the banlc1'1tpt proceedings are closed, unless the plaintiff strikes
such defendant's name f1'om the s1lit, which he may do without costs ,but when sttch defendant does not use due diligence in the p1'osecntion of his banknlpt p1'oceedings, after one term's notice to him, in
writing, from tlw plaintiff, tlw court may 1'efuse ftwther delay,"I'
SET-OFF.

SEC. 55. Demands between plaintiffs and defendants may be
set off against each other as follows:
The defendant, dming the term to which the writ is returnable,
must file a brief statement of his demand, in substance as certain
as in a declaration, which by leave of the court may be amended.
The clerk shall enter on it and on the docket the date, and on the
docket, under the action, notice of the filing. ((t)
SEC. 56. A demand originally payable to the defendant in his
own right, founded 011 a judgment or contract, express or implied,
for the price of real or personal estate sold, for money paid, or had
and received, for services done, for a liquidated sum, or for one
ascertainable by calculation, may be set off. (b)
SEC. 57. Thc demaud lllllst be due from all the plaintiffs to all
the defendants jointly. vVhen there is a dormant partncr, daims
due from the ostensible one may be set off as if there was lJO
dormant partner.
SEC. 58. When a plaintiff has received notice that a demand
agaillst him has beeu assigned to the defench{nt, and has agreed
to pay it to him, or to receive it as payment towards his demand,
before his suit was commenced, it may be set off. (c)
SEC. 59. When a defendant hadllotice of the assignment of a
demand, he cannot have any demand set off that accrued or was
acqnired after snch notice. (d)
SEC. 60. When an action is bronght by one person for the nse
of anothel', a demand against the latter may .be set off.
SEC. 61. When the dellland to be set off' is a bond 01' contract
witlJ.a pellalty, the Sllm eguitauly clue only (mn be set off'.
.
1
SEC. 62. D emauds agHlllst a person be ollging to a defendant
at the time of the death of snch person, may be set off agaillst

* [QUERY. Has not the repeal of the Bankrupt act (in 1878) renclered sections 5!i aud 54 obsolete? J
.
(a) 6 Me., 241; 10 Me., 139; 15 Me., 2139; 19 Me., 26; 20 Me., 423; 25 Me.,
129; 31 Me., 133; 32 Me., 285; 35Me.,SI; 38 Me., 117; 47 Me., 369.
What claims lllay be set off; 28 Mc., 473; 29 Me., 42(3; 31 Me., 101; 32
Me.,2S5; 33 Me., 231; 341\Ie.,51O; 35 Me.,81,535; 37 Me.,75; 39 Me., 421,
447; 53 Me., 179; 57 Me., 1013.
How presented and allowed; 35 Me., 180; 3(3 Mc., 224; 41 Me., 204.
Set-off of judgment and executions; 29 Me., 15; 34 Me., 123.
(IJ) 5 Me., 4IG; 7 Me., 84; 11 Me., 352; 131\1e.,288; 16 Me., (\2; 18 Me.,
181; 20 Mc., 423; 22 Me., 402; 24 Me., 38, 362; 39 Me., 421,447.
(el 191\Ie., 72; 26 Me., 118; 56 Me., 168.
(el) 3 Me., 465; 17 Me., 271.
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are closed
unless their
natnes are
struck out,
without
costs.
RS.,c.82,§47.
67 Me., 19.
Defendant
lllust file setoff during
first term
and clerk
enter s,nne
on docket.
1875, c. 38.

What demands may
be sct off.
R.S.,c.82,§49.

Must be clue
from all
pl'Ifs to all
defcnclan ts.
RS.,c.82,§50.
15 Mc., 2(39.
Deman cls assigncd may
be set off by
agreement.
R.S.,c.82,§51.
Demands acquired after
notice.
R.S.,c.82.,§52 •.
Suits by 011e
for another.
R.S.,c.82,§53.
57 Me., 106.
Equitable
clues set off.
RS.,c.82,§54.
57 Me., 166.
Demands
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82. elaims prosccuted by his executor or administrator; and if a balance

due fron:;adeceased
person, how
to be set off.
R.S.,c.82,§55.
What claims
may be set
off in actions
against persons in it
representativecapacity.
R.S.,c.tl2,§G6.
What demands may
be set off in
actions
brought by
executors or
administrators of insolvent estates,
and proceedings therein.
R.S.,c.82,§57.

Pleadings
and issue in
cases of setoff.
R.S.,c.82,§58.

No discontinuance
without consent.
R.S.,c.82,~59.

68 Me .. 472.
Limitations.
Costs, when.
'Whon no
judgment
for a bahmce
v. plaiutiiI.
R.i::). ,c.82,§GO.
30 Me., 28.
68 Ne., 132.
Similar proceedings before inferior
trilnmals.
R.S.,c.tl2.§61.
31 Ne., 101,

is fonnd due to defendant, judgmcnt shall be in like form and of
like effcd as if he had cOlllmenced a suit therefor; but if the
e::;tate is insolvent, it must he presented to the commissioners or
addcd to the list of claims, as other judgments are. (a)
SEC. 63. In aetions against executors, administrators, trllstees,
01' others ill a representative capacity, they may set off snch
demands as those wholll they represent might have set offin aetions
against them; hut no demands, due to or from them in their own
right, can be set oft· ill such actions. (6)
SEC. 64.
In joint 01' several actions by the execntor or administrator of an estate represented iusohent, against two or more persons havillg joint or several demands against snell estate, the
demands may be filed in set-off by either of the defendants, at the
first tel'm of the court, 01' at the first term after snch representation ofinsoil'ency, if made after the commellcement ofsnch actiolls;
and if, on the trial, a balance is found due to the defendants jointly,
01' to either of thcm, judgment shall be entered fo], suuh balanue
as the jur'y find 01' the court orders, and. it shall be treated and
disposed of as other judgments against insolvent estates.
SEC. 65.
Tile trial may proeeed in cases of set-off on issue
joined without a plea of set-off; and if an issue is not otherwise
formed, the defendant may, except in actions of assumpsit, plead
that he does not owe the slim demanded; and the plaintiff will be
entitled to every defence against snch set-off, that he might have,
by any fOl'm of pleading, to an action against him on the SHme
demand. (c)
SEC. 66. 'When a demand is filed in set-oft·, the action uannot
be discontinned without consent of the dcfendant. The statnte of
limitations is applicable to ciemancls filed in set-off, as if actions
were commenced on them at the date of the plaintiff's aetion.
SEC, 67. ,Vhen no balnnee is fonlJd due to either party, no
costs arc recoverable. The party recovering a balance reeovers
costs. No jndgmcut for debt can be entered against a phi'lltiff,
when the dcmand sned was assiglled to him before the suit was
commcnced, or for a balnnee due from another person.
SEC. 68. Similar proC'eedings in set-oft'may take place before
llluniuipal and police courts and trial justices, the demand in set-off
being filed on the rctlll'n clay of the writ; but jndgment cannot be
rendered for a defendant for more than twenty dollu1's, exelusive
of costs.
(a)6hle.,242; 34 Me., 147; 38hle.,118; 41 Me., 263; 49 Me., 572.
3 Me., 371; 24 Me., 38; 33 Me., 230.
54 Me., 498; 56 Me., 141; 67 Me., 571.

(b) 1 Me., 183;
(e) 37 Me., 75;
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SEC. 69.
When an investigation of accounts, 01' an examination of vouchers is required, the court may appoint Olle 01' more
auditors to heal' the parties and their testimony, state the accounts,
and make a report to the eOllrt upon such matters therein as may
be ordered by the court, and the report shall be prima facie evidence upon sllch matters ollly, as are expressly embl'aeed in the
order. They shall notify the pHrties of the time and place of
hearing, and have power to adjoul'll; witnesRes may be sllmmolled
and compelled to attend, and may be sworn by the anditor. (a)
SEC. 70. When there is more than one auditor, all mllst hear,
but a majority may report, stating wbether all did heal'. Theil'
report may be recommitted. They may be discharged and others
appointed. They shall be allowed a reasonable compensation,
fixed by the court, paid by the plaintiff, and taxed in the costs if
he prevails.
SEC. 71. Theil' report lllay be used as evidence by either party,
and it may be disproved by other evidence.
SEC. 72.
When ill all action of account, judgment has been
entered that the defendant do accollut, and he shall ullreasonably
neglect to appear,ol' appearing, [neglect] to render all account
before auditors appointed to takc it, they shall certi(y the fact,
and the COllrt may entcr a default and judgment thereon, 01' canse
the damages to be assessed by a jnry. (0)

CHAP.

82.

Auditors
may be appointed in
certain cases
and may
make report.
1881, c. 36.
Parties may
be notified
and witnesses summoned.
All bearing,
a majority
may report;
they may be
discharged;
report recOlllmi tted.
R.S.,c.82,§63.
57 Me., 61.
65 Me., 328.
The report
l)l'illla facie
evidence.
R.I:). ,c.82,§Cl4.
If def' t ill action of acc't
neglects to
account,
auditors to
report it and
default to be
entered.
R.S.,c.82,§65.

REFEREES.

73. In all cases now pending, 07' wltich ?nay be hereafter
entel'ed ill the snpreme j ndicial [01' Sll peri 01'] comt[s] f07' any
county in which the parties shall agree that the same may be tried
by a referee or referees, the conrt lllHy appoint snch referee 01'
referees, not exceeding three in number, whose fees and necessary
expenses shall be paid hy the COllllty Oll presentation of the propel'
certificate of the clerk of COl1l'ts for that eOllnty, and the allIount
of fees and expenses that said referee or referees shall be entitled
to, shall Le fixed by the COUl't upon the coming ill of the report.
SEC.

Court may
appoint referees not
exceeding
three.
Ul70, c. 88.
Fees to be
fixed by
court and
paid by
county.

JURIES.
SEC. 74. When venires for jnrors are retul'lled to court, the
clerk shall prepare, at the commencement of each term of the
court, sepfuate alphabetieal lists of the llames of the sevcral persons retul'l1ed as traverse jlll'ors; and the COl1l't in impanelling the
traverse jl1l'ors, shall canse the names of the fil'st two persons who
attend, to be ealled, who shall be first SWOI'n, and then the others
(a) 40 ~re., 340; 57 Me., 61; 65 ~Ie., 328; 72 Me., 59.
(b) 45 Me., 111; 57 Me., 61; 65 Me., 328.

Jurors, how
impanelled
and sworn,
or drawn
by lot.
R.S.,c.82,§66.
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82. in succession, as they are named on the list, and in snch divisions

5 Me., 384.
49 Me., 575,
592.
50 Me., 304-5.

Superuumeraries,
transfers,
excuses.
R.S.,c.82,§57.

Form of
jurors' oath.
R.S.,c.82,§G8.
62 Me., 304.

Foreman,
how chosen.
R.S.,c.82,§G9.

Talesmen,
when and
how returned.
R.S. ,c.82,§70.
3 Me., 210.
51 Me., 396:

as the COl1l't directs, 01' all at the same time; and the first twelve
shall compose the first jury; and the next twelve, on the same list,
shall be impanelled and sworn in like manner, and shall compose
the second jury; but before proceeding to the trial of any eivil 01'
criminal case, other than capital, the clerk may, under the direction of the court: at the request of either party place the names of
all jurors legally summoned and in attendancc, and not engaged
in the trial of any other eanse, separately upon tickets ina box,
and the names shall ue drawn fro111 the box by the clerk, after
having been thoroughly mixed, one at It time, for the purp08e of
constituting a jnry; amI each party shall have It right peremptorily
to challenge two jnrors; bnt in SUell case all peremptory or other
challenges and objections to a jlll'or drawn, if then known, shall
be made and determined, and the juror sworn 01' set aside, before
another name is drawlI, aud so on until the panel is completed.
A new jnt'y shall be thns drawn for the trial ot' each callse; and
after the panel is thns completed, the presiding jnstice shall
appoint a foreman for the trial of the case.
SEC. 75. Snpernumerary jl1l'ors may be exeused, fl'om time to
time, till wantell, and thcy may be placed on either jnry as occasion reqnires; and jurors may be transfel'l'ed from olle jnr'y to the
other when convenience of unsiness requit'es it; and for good
reaS011, any jurol' may be excused.
SEC. 76. The following shall be the form of the oath, administered to traverse jurors in civil causes:
"YOll and each of you swear, that ill all causes betwixt party
and party, committed to YOll, you will give a trne verdict therein
according to the law and the evidence ,given you. So help you
God."
When a juror is conscientiously sCl'l1pulous of taking an oath, the
word "nffil'lll," shall be llsed instead of "swear," and the words
"this ,YOIl do under the pains and penalties of perjury," instead of
the words "so help YOll God."
SEC. 77. Each jlll',Y shall retire, after being thus impanelled
and SWOl'll, and choose theil' foreman by ballot, or makc the choice
upon retiring with the fil'st canse with which they are chal'ged;
and wlten a foreman is absent or excllsed from sel'viee, a new forelllan shall be chosen as aforesaid; subject in each case to appointlllent by the COlll't, as pl'ovidecl in section seventy-fom.
SEC. 78. vVhen, by reason of challenge 01' other cause, a sufficient number of jurors duly drawn and sumllloned cannot be
obtained for the trial of any cause, the court shall cause jlll'ors to
be retul'llecl frolll the by-standel's, or from the connty at large, to
complete the panel; if there are on the jury not less than seven
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jurors drawn and returned as before provided. Such jurors shall CHAP. 82.
be returned by the sheriff or his deputy, a coroner, or such other
disinterested person as the court appoints.
SEC. 79. The court may, in term time, issue venires fO!' as New jurors
be summany jurors as are wanted; to be drawn, notified, and returned may
moned durforthwith, or on a day appointed; and when in any county, the ing term.
R.S. ,c.82.§71.
business requires a protracted session, the court may, during the 48 Me., 439.
term, ex.cuse all or any of the jurors originally returned, and issue
venires for new jurors to supply their places; who shall be drawn
and notified to attend at such time as the court directs.
SEC. 80. The court, on motion of either party in a suit, may Challenge of
how
examine, on oath, any person called as a juror therein, whether he jurors,
tried, and
is related to either party, has given or formed any opinion, or is wllell they
ar8 to be
sensible of any bias, prejudice, or particular interest in the cause; excluded.
and if it appears from his answers or from any competent evidence R.S.,c.82.§72.
5 Me., 32fJ.
introduced by the party objectiug to the juror, that he does not 30 Mc., 4R5.
32 Me., 311.
stand indifferent in the cause, another juror shall be called and 38 Mc., 45.
43 Me., 109.
placed in his stead.
SEC. 81. In addition to challenges otherwise provided, either Either party
has one
party ma,y, before the trial commences, peremptorily challenge one challenge;
COHrt lllay
juror from the panel unless the right of challenge provided in regulate
section seventy-four has been exercised; and the court may, by right by general rules.
general rules, prescribe the manner in which such right shall be RS.,c,82,§73.
70 Me., 3:38.
exercised.
SEC. 82. In any jury trial the presiding justice may, at his Judge may
order a view.
discretion, order a view by the jlll:y,
1877, e. 170.
SEC. 83. During the progress of a jury trial the presiding Judge to
jury
justice shall rule and charge the jury, orally or in writing, upon charge
on lila tters
all matters of law arising in such cases, but shall not, during the of law but,
shall not exprogress of the trial, including the charge to the jury, express an press opinion
on issues of
opinion upon issues of fact arising in the case, and any such fact.
expression of opinion sball be deemed sufficient cause for a new 1874, c. 212.
trial, if either party aggrieved thereby and interested shall desire
it; and the same shall be ordered accordingly by the law court
upon exceptions. (a)
SEC. 84. In actions of contract against more than one defend- Separate
verdicts to
ant, the jury may return a separate verdict as to each defendant, joint
def'ts.
or as to two or more defendants jointly, and judgments shall be IS74, c. 201.
55 Me" 499.
entered up accordingly. In case of separate judgment against 72 Me., 55.
Costs, how
defendants in the same action, the court shall apportion the costs apportioned.
to be taxed against each such defendant.
SEC. 85. The traverse jury may, in all cases, find a special or Juries may
find special
general verdict, subject to the opinion of the court on a case verdicts for
cases of law.
((1)54 Me., 291;

70 Me., 2S6.

65 Me., 269,324;

55 Me., 550;

57 Me., 75;

69 Me., 415;
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82. agreed by the parties and reserved, or on the facts as reported by

RS.,c.82,§74.
When jurors
do not agree,
proceedings.
RS.,c.82,§75.

Juror not
disC[ ualified
when his
town 01'
county is a
party.
RS. ,c.82,§76.
48 J'lIe., 430.
52 Me., 413.
Objections
known and
not statcd
before trial,
waived.
R.S.,c.82,§77.
Verdict notaffected by
irreo'uhtrities~if not
injurious 01'
not objected
to before
verdict.
R.S. ,c.82,§78.
Verdict set
aside for
improper
practices
with jurors.
R.S.,c.82,§79.

When justices of superior courts
may order
trial by jury.
1874, c. 245.

the judge presiding at the trial.
SEC. 86.
When a jlll'y, not having agreed, retlll'n into court
stating the fact, tue judge may in his discretion, explain any questions of law, if proposed to him, or re-state any particular testimony, and send them out again for further consideration; bnt
they shall not be sent out a third time in consequence of their
disagreemen t, unless on accoun t of some difficulties not stated
When they first came into court. (a)
SEC. 87. In prosecntions for the recovery of a snm of money,
or other thing forfeited, it shall not be a canse of challenge to a
juror that he is linble to pay tnxes in a county, town, 01' plantation,
whi('.h may be benefited by the recovery.
SEC. 88. If a party knows any objection to a jUl'OI' in season
to propose it before trial, and omits so to do, he shall not afterwards be allowed to make it; unless by leave of conrt for special
reasons. (b)
SEC. 89. No irregularity in the venires, or drawing, sum·
moning, returniug, 01' impanelling jurors, shall be sufficient to set
aside a verdict, nnless the party making the ohjeetion was injured
by the irregularity; or unless the objection was made before the
return of the verdict. (0)
SEC. 90. If either party, in a canse in which a verdict is
retl1l'ned, shall, dnring the same term of the court, before or after
the trial, give to any of the jnrors who try the canse, anythin~ by
way of treat 01' gratuity, or pl1l'posely introdnce among the papers
in the case wbich are delivered to the jl1l'y when the'y retire with
the cause, any papers which have any connection with it, but wero
not offered in evidence, the court, OIl motion ot'the ad verse party,
ma'y set aside the verdict and order a new trial. (d)
SEC. 91. ,Vhenover, [in either of the superior conrts,] by accident or mistake, the plaintiff' fails to indorse npon his writ at the
time of entry a reqnest for a jlll',Y trial, 01' if the defendant, by
accident or mistake, shall fail to indorse npon his plea when filed
a demand for a jnry, the COllrt may, on motion of eithel' party, at
its discretion, order a trial by jury in the canse.*
(a) 22 Me., 458; 24 Me., 509; 31 Me" 157; 33 Me., 492; 36 Me., 476.
(b) 6 Me., 329; 47 Me., 594; 52 Me., 413, 501; 53 ~Ie., 536,

(e) ilMe., 216; 8 Me., 50; 48 Me., 439; 65 Me" 469.
(d) Setting' aside verdict for misconduct, or errors of any juror;

2 Me., 38;
3 Me., 204; 6 Me., 140, 380; 11 Me., 499; 17 Me., 306; 20 Me., 97; 22 Me.,
200; 25 Me., 487; 38 Me., 139; 41 Me., 551; 53 Me., 470; 55 Me., 565; 57
Me., 493.
'
For excessive damages; 3 Me., 282,312; 12 Me., 311; 16 Me., 191; 42
Me., 248; 50 Me., 224.
[NOTE BY THE COMMISSIONER, The acts establishing the two superior
courts, 1868, c, 103, and 1878, c. 10, and acts amendatory thereof are not
included in this revision.]

*
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WITNESSES AND EVIDENCE.

82.

SEC. 92. The clel'ks of the several cOllrts, and any justiee of 13y wholll
witnesses
the peace, may issue snmmonses for witnesses to attend before ma,y be SUIllmoneel.
courts to give evidence coneerning nny mattGl's there depending. RS.,c.82,§80.
SEC. 93. No person shall be deemed an inClOmpetent witness Religious
belief affects
Oil aeconnt of his religions belief, bnt shall be snbjeet to the test credi bili ty
of erodibility; and any person who does not believe in the exist- only.
RS.,c.82,§81.
enee of a Snpl'eme Being, shal.l be permit.ted to testify under 18 iHe., 159.
solemll ailll'lllation, and shall be sn bject to all the pains and penalties of pel'jury.
SEC. 94. No person shall be excnsed or exelllded from being Parties. hus,vives,
a witness ill unyeivil snit 01' proceeding at law, 01' in equity, by bands,
auc1 others
in
teres
ted
reason of his interest in the event thereof as party 01' othel'lvise,
maybe
exeept as is hereinafter pl'ovided, bnt sneh interest may be shown witnesses.
RS.,c.82,§82.
for the purpose of' affeeting his eredibility; and the husband 01' 1873,c.137, §4.
wife of either party may be a witness. (a)
SEC. 95. No defendant shall be compelled to testify in any Exception
when cause
snit when the cause of action implies an offence against the e!'im- of
action
inallaw, 011 hie part. If he offers himself as a witness, he waives implies an
offence.
his privilege of not eriminating himself, but his testimony shall RS.,c.82,§83.
46 Me., 326.
not be nsed in evidence against him in any criminal proseention 48 Me., 425.
55 Me., 490.
invulving the same subjeet matter.
SEC. 96. Nothing in section ninety-foul' shall in any manner Attestation
of wills, &c.,
affect the law relating to the attestation of the execution of last not affected.
wills and testaments, or of any other instrument, which by law is RS.,c.82,§84.
32 Me., 581.
48 Me., ]94.
required to be attested.
SEC. 97.
When a party to a snit resides without the state, or Testimony
of a paTty
is absent from the state dlll'ing the pelldency of the suit, and the out of the
state, how
opposite party desires his testimony, a commission, under the rules taken.
of court, may issue to take his deposition; and such nOll-resident R.S.,c.82,§85.
G7 Me., 272.
or absent party, upon such notice to him or his attorney of record
in the suit of the time and place appointed for the taking his
deposition, as the court orders, shall appeal' and give his deposition.
If he refuses or unreasonably delays to do so, he lllay be non-suited
or defaulted by order of court, unless his attorney will admit the
afl:ichtvit of the party desiring his testimony, as to what the absent
party would say if present, to be used as testimony in the case.
SEC. 98. vVhen one of the plaintiffs or defendants is used as a Testimony
of a party
witness by the opposite party, testimony may be introduced by lllay be COlltradicted.
his co-plaintiffs or co-defendants to contradict or discredit him, as RS.,c.82,§86.
if he was not a party to the suit.
SEC. 99. The provisions of the five preceding sections shall Not applica-

ble to ex'rs,

(a) 44 1I1e., 19, 348; 46 Me., 237,248,325,379,471; 47 Me., 252,478;
Me., 592; 55 Me., 490; 59 Me., 180, 260; 63 Me., 211; 64 :l'lie., 573.
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adm'rs 01'
heirs, save in
special cases.
R.S.,c.82,§87.

Party's testi·
many may be
used after
his death.
1875, c. 128.
69 11e., 290.
Adm'rs may
testify to
facts
happening
before death
of certain
persons.
1873, c. 145.
59 Me., 250.
64 .\1 e., 25.
65 Me., 424.
67 Me., 107.
68 Mc., 417.
59 Me., 290.
Ad verse party not excluded.
Nominal
parties, and
parties who
had disposed
of their
interests.
R.S.,c.82,§87.
59 Me., 508.

Account
books of
deceased.
59 Me., 354.
64 Me., 25.
Testimony
of witnpsses
in probate
cases.
1875 c. 83.
69 Me., 290.

Rule applicable to an
insane party.
R.S.,c.82,§88.
65 Me., 5:34.
Same rules
before all

PROCEEDINGS IN COURT.

[TITLE IX.

not be applied to any cases, where, at the time of taking testimony,
or [ at] the time of trial, the party prosecuting, or the party defending, or anyone of them, is an executor or an administrator, or made
a party as heir of a deceased party; except in the following
cases: (a)
Fil'st.-The deposition of a party, or his testimony given at a
former trial, may be used at the trial after his death, if the opposite
party is then alive, and in that case tbe latter may also testify.
Second.-In all cases in which an executor, administrator or
other legal representative of a deceased person is a party, such
party may testify to any facts legally admissible upon the general
rules of evidence, happening before the death of such person; and
when such person so testifies, the adverse party shall neither be
excluded nor excused from testifying in reference to such facts,
and any such representative party or heir of a deceased party may
testify to any fact legally admit'sible upon general rules of
evidence, happening after the decease of the testator, intestate,
or ancestor; and in reference to such matters the ad verse party
may testify.
ThiJ'Cl.-If the representative party is nominal only, both parties
may be examined as witnesses; if the adverse party is nominal only,
and had parted with his interest, if any, during the lifetime of the
representative party's testator or intestate, he shall not be excluded
from testifying if called by either party; and in an action against
an executor or administrator if the plaintiff is nominal only, or
having had an interest, diHposed of it in the lifetime of the defendant's testator or intestate, neither party to the record shall be
excused or excluded from testifying.
Fmtl,th.-In an adion by or against an executor, admin iRtrator
01' other legal repl'esentative of a deceased person, in whieh his
aecon nt books or other memoranda are used as evidence on either
side, the other party may testifY in relation thercto.
Fifth.-In all actions where an executor, administrator 01' other
legal representative is a party, and the opposite party is an heir
of tlw estate of the deceased, said heir may testi~y when any other
beit, of t7~e estate of the deeeased shall testify at the instance of
snch execntor, administrator Ol' other legall'epresentative.
SEC. 100. The rules of evidence which apply to aotions by or
against executors 01' administrators, shalJ be applied in actions
where a person shown to the court to be insane, is solely interested
as a party.
SEC. 101.
The rules of evidence in special pro,ceedings of a
(a) 45 Me., 165; 46 Me., 173, 235, 249, 474; 47 Me., 468; 48 Me., 30; 52
Me. 577; 59 Me., 180, 195, 195, 260; 64 Me., 25,26,573; 65 Me., 534; 67 Me.,
197; 69 Me., 290, 292; 71 Me., 75, 504; 72 Me., 325.
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civilnatnre, such as before roferees, auditors, count.y commissiollers,
[and] courts of probate, shall be the same as herein provided for
ci viI actions.
SEC. 102. When a person, duly summoned and obliged to
attend before any judicial tribnnal, fails to do so without a reasonable excuse, he shall be liable to the party aggrie\'ed fur all damages snstained thereby. The j lIclge of snell tri bunal ma.y issne a
eapias to apprehend and bring him before him; and he may be
filled llOt exceeding twenty clollars alld the east of the attachment,
and cOlllmitted until the same and the eosts of commitment are
paid.
SEC. 103. When a witness in court refnses to answer such questions as the cOllr.t allows tu be put, he lUay be fined not exceeding
twenty dollars, and committed until the fine and costs of commitment are paid.
SEC. 104. A person, to whom au oath is administered, shall
hold up his hand, lluless he believes that an oath ndlninistered in
that form is not binding, and then it may be administered in a
form believed b.y hilll to be binding. One not believing tbe cbristiHn']'eligiol1 may be sworn according to the ceremonies of liis
religion.
SEC. 105. Persons conscientiously 8crupnlons of taking an
oath may make an affirmation as follows: "I do affirm under the
pains and penalties of peljury," which shall be deemed of the
same force and effect 'as an oatb.
SEC. 1 06. No person shall be ineompetent to testi~y in any
eOlll't 01' legal proceeding, in conset)uenee of having been eOllvicted
of a criminal offence; but such conviction may be sbown to affect
his credibility. (a)
SEC. 107. No person is obliged to attend in any court as a
witness in [a] civil suit, or at any place to have his deposition
taken, nnless his legal foes for tl'avel to and from the place, and
for one clay's attendance, are first pai.d 01' tendered; and his fees
for each snbseqnent day's attendance must be paid at the close of'
the preceding day, when he reqllests it.
SEC. 108. - Tho records and proceedings of any court of the
United States, or of allY state, anthenticatecl by the attestation of
the clerk, 01' officer ha ving charge thereof, and by the seal of such
court, shall be admitted in evidence.
SEC. 109. Printed copies, of statutes, acts, and resolves of the
United States, or of this, or any other state or tenitory of the
U llitecl States purporting to be pn bUshed under the authority of
(a) 47 Me., 108; 48 :Me., 328; 51 Me., 112, 125; 55 :Me., 210; 63 :Me., 136;
65 Me., 79.

CHAP.

82.

tribun~

R.S.,c.82,§89.
Witnesses
duly SUlllmoned, neglectinfl: to
attend, may
be attached
and fined,
and are also
liable for
damages.
R.S.,c.82,§90.

Refusing to
answer, 111ay
be fined or
cOlllmitted.

R.S.,c.82,§91.
68 Me., 219.
OathR, how
administcred to
witnesses.
n.S.,c.82,§92.

Witnesses
scrupulous
of swea,ring,
may affirm.
R.1:i.,c.82,§IJ3.
Conviction
of crime
affects credibilityonly.
RS.,c.82,§94.
See c.184,§ 19.
No person
obliged to
attend court
unless fees
are paid or
tendered.
R.S.,c.82,§95.

Records of
other courts
admitted as
evidence.
R.S.,c.82,§96.
Printed copy
of laws of
U. S., or of
any state,
evidence.
R.S.,c.82,§97.
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82. government, lllay be admitted as evidence; those of this state as

R.S.,c.82,§97.

sufficient, those of other states as prima facie.

SEC. 110. Foreign laws lIlay be proved by parol evidence, but
Foreign laws
mid unwritwhen
sneh law appears to be existing in a written statuto or code,
ten laws of
the stntes,
it may bc rejected unless aceoll1panir.d by a copy thereof. The
how proved.
R.S.,c.82,§98. nnwritten law of any other state 01' telTitory of' the United States

Inwhatcases
office copies
of deeds admissible.
RS.,c.82,§99.
54 Me., 13S.
55 ]\Ie., 171.
61 ]\le., 412.
70 Me., 280.
Copies of
consular and
custonl
house documents and
records are
evidcnce.
R. ti., c. 82,
§ 100.

Adjutant
general's
certifica te
evidence.
R. S .• c. 82,
§ 101.
60 Mc., 252.
70 Me., 395.

Testimony
of a deceased
subscriLing
witness, or
magistrate,
may be given
in subsequent suit.
R. S., c. 82,
§ 102.

Writing dated on Lord's
day, not void
unless made
on that chty.

may be proved by parol evidence, and by books of reports of
CHses adjudged in their COll\'ts.
SEC. 111. In all actions touching the reality, or in which the
title to real estate is material to the issne, and where origillal deeds
would be admissible, attested copies of sllch deeds ft'om the registry
mHy be nsed in evidence, withont proof of their execntiol1, when
the party offering' snch copy is not. a grantee in the deed, nor
claims as heir, nor jnstifies as servant of the grantee or his heirs.
SEC. 112. Oopies of all papers and documents helollging to or
filed, or remHining in the office, of Hny cOllsnl, vice-collsnl, 01' com ..
met'cial agent of the United States, and of all official entries in
the books or records of any sueh office, when certified nnder the
hand and official seal of the proper consul, vice-collsnl or commercial agent, are admissible as evidence. Oopies ot' registers or
enrollmell t ot' vessels, or of any other cnstom hO\1se records or
docnlllen ts deposited in the offiee of the eollector of cnstoms,
attested by him 01' his deput.y, nnder seal of office, may be nsed
in evidence, and [shall] have the same effect as the pt'odnction of
tlte records in COUl't, verified by the recording officer in person.
SEC. 113. The certificate of the mljntant general relating to
the enlistment of any person in the United States' service, from
this state, and of all facts pertaining to the sitnation of snch person, to the time of and inclnding his disehal'ge, as fonnc1npon the
records of his office, shall be prima facie evidence oL the faets so
certified, ill any snit 01' procceding in any of the courts and

tribunals of this [th.e] state.
SEC. 114. W hcn the testi mony of a sn bscribing' witness to any
deed, Ot· of the magistrnte who took the acknowledgment thereof,
bas been taken in the trial of any civil canse, ill relation to the
execntion, delivery, or registry of sneh deed, and suell witness has
since died, proof of snch' fOl'lller testil1lo'ny shall be admissible in
the trial of any other civil canse involving the SHme qnestion, if
the parties are the same, 01' where one of the parties is tlte same,
and the adverse party acted as agent or attorney for the adverse
party in the former snit, bnt sneh test.imony shall be liable to
impeachment like the testimony of a living witu8ss.
SEC. 115. No deed, contract, receipt, or other instrnment in
writing, shall be held void by reason of being dated on the Lord's
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day, without other proof than the date, of its being made and
delivel'ed on that day.
SEC. 116. No pet'son who receives any money, 01' valllable
thing, as the consideration for a COli tract, express 01' illlplied, made
and entered into on 8w~d({y, [the Lord's clay,] shall be permitted
to defend any action npon such contl'act on the ground that it was
so made Hnd entered into on Sunday, [the Lord's day,] until he
shall restore such consideration so recei vod.*

CRM.

82.

R. S., c. 82,
§ 103.
Def't in action on contract made
on Lord's
day must
restore consideration
received.
1880, c. W4.

COSTS.

60 Me .. 547.

In all actions, the party prevail ing, shall recover
costs, unless otherwise specially provided. (a) If, after a verdict
retUl'ned hy n jlll')T, the pRrty in whose fnvor the ,inry found, shall
carry the ease into the law eonrt and the cleeision there shall be
against him, he sh11,11reeolTer 110 costs subsequent to the verdiet,
bnt the party prevailing ill the law eOUl't shallreeol'er costs accruing after vcrclid.
SEO. 118. When a plaintiff appeals from a judgment of a
ll1lllli(;ipal 01' poliee court, or a tl·ial justice in his f~tI'or, and does
not reeovcr, in the appellate court, a greater Sllm as damages, he
shnll recover a quarter of the sum last reeoverecl, for costs. (6)
SEO. 119. In uetiol1s of replevin, when t.he jUl'J find that each
party owned a part of the proporty, thoy shall find and state in
their vel'lliet the vallie of the part owned by the plaintiff when
replevied, without l'egnrd to tho value as estimated in the replevin
bond; and if snch valne cloes not ex(~eed twent'y dollars, the plaintiff
shall recove!' for costs only Olle qual'ter pal't of such valne. (c)
SEC. 120. III actions commenced in the snprcme jl1dieial [01'
snperior] C011l't[s], except those by Dr against tOWllS fm' the snpport of panpCl's, if it appcars on the rendition of jnclgment., that
the aetion should have been commenced before a lllunicipal 01'
police comt 01' a trial jnstice, the plaintiff shall not recover for
costs more than one qnHrtm' part of his debt 01' damages. On
reports of referees, fnll costs may be allowed, llnless the report
otherwise pl'ovides. (d)

Party prevailing recovers costs.
R. S., c. 82,
§ 104.
Exception
in certain
cases in law
court.
1871, c. 206.

SEC.

117.

Oosts when
pl'ff appeals
from judg't
in his favor.
R. S, c. 82,
§ 105.
Oosts in
actions of
replevin.
R. S., c. 82,
§ 106.

Oosts in actions which
should have
been commenced before justice.
Full costs
on report of
referees.
R. S., c. 82,
§ 107.

* [NOTE.

See c. 50, § 1; c. 81, § 81; c. 124, §§ 17 to 24.]
2 Me., 399; 5 Me., 24,281; 6 Me., 117;
12 Me .• 346, 459; 15 Me .• 53; 19 Me., 23; 20 Me., 124; 2() Me., 75; 30 Me.,
557; 37 Me., 549; 38 Me., 191; 39 Me., 467; 54 Me., 437; 58 Me., 41; 61
Me., 24; 68 Me., 132.
When parties do not recover costs; 13 Me., 51; 19 Me., 210; 35 Me., 19;
38 Me., 256; 43 Me., 286.
Parties li~ble for costs; 5 Me., 177; 6 Me., 50; 7 Me., 402; 13 Me., 260;
18 1I1e., 336; 29 Me., 306, 560; 41 Me., 460.
(b)1Me.,16,17; 4 Me., 67; 7 Me., 361; 101l1e.,69; 54 Me., 437.
(0) 2 Me., 162; 6 Me., 262; 12 Me., 54; 40 Me., 286; 40 Me., 325.
(el) 4 Me., 67; 8 Me., 106, 145; 1111'1e.,149; 12 Me., 346; 21 Me., 390; 28
Me.,20f); 32 Me., 85,101; 34 Me., 207; 43 Me., 318; 47 Me., 450; 49 Me.,
335; 50 Me., 335; 51 Me., 460; 53 Me., 516; 60 Me., 547; 63 Me., 268; 72
Me., 442.
RelJort of referees; 1 Me., 66; 14 Me., 398.
(n) When parties recover costs;
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vVhen an acconnt is filed in set-off and plailltiff

When dam- recovers not exceeding twenty dollars, he is entitled to fnll costs,
ages reduced
if the jlll'Y certify in their verdict that the damages were rednced
by set-off,
full costs.
as low as that sum by reason of the alllollllt allowed in set·off. (ct)
R. S., c. 82,
§ 108.
SEC. 122. vVhen a party recovers cion ble 01' treble costs, the
Costs of evifees of witnesses, depositions, copies, and other evidence are not
dcnce not
doubled, &c. to be dOll bled 01' trebled.
R. S., c. 82,
§ 109.
SEC. 123.
On application of a private persoll for a writ of
On petitions
review,
certiorari,
maudamlls, 01' qno wm'l'anto, 01' like process,
for review,
&c.
the COl1l't may 01' [may] not allow costs to a person appearing on
R., S., c. 82,
§ 110.
notice as respondent.
21 Me., 400.
SEC. 124. When any [a] plaintiff slwll in any stage of his action
Pl'ffbecoming nonsuit, become[s] nOllsnit, 01' discontinne[s] his snit, the defendant shall
def't recovers cost. recover his costs against him, and in all netions, as well those of
1879, c. 119.
qui tam as othel's, the pal'ty prevailing' shall be entitled to his legal
Second suit
bronght,pro- costs. When costs have been allowed against a plaintiff on nOllsnit
ceedings
01' discontinnance, and a second snit is bronght for the same canse
iltayed till
costs of first before the costs of the former snits al'e paid, fnrther proceedings
snits are
paid.
shall be stayed till [nntil] snch costs nre paid, and the snit may be
Snit dismissdismissednnless they are paid at snch timB as the conrt appoints. (b)
ed, when.
A suitor in
name of state
is liable for
costs.
R. S., c. 82,
§ 112.
55 Me., 455.

State liable
for costs in
a civil suit.
R. S., c. 82,
§ 113.
26 Me., 75.
No att'y fee
when state
recovers.
R. S., c. 82,
§ 114.
In suit in
name of
assignor,
-assignee's
name to be
,indorsed, or
defendant
may sue him
for costs.
R. S., c. 82,
§ 115.
See c.l11, § 7.

SEC. 125. vVhen a snit is bronght in the name of the state for
the benefit of a private person, his name and place of rcsic1enc;e
shall be indorsed on the writ; and if the c1efenrlant prevails, judgment for his costs shall be rendel'ed againRt sueh pct'80n, and exeeu tion issned, as if he were plain tiff.
SEC. 126. vVhen a defendant prevails against the state ill a
civil snit, judgment for his costs shall ue l'ellc1ered against it, and
the treaSl1l'er of the county shall pay the amonnt on a certified
copy of the jndgment; and the amonnt shall be allowed to him in
his account with the state.
SEC. 127. vVhen the state recovers costs in a civil snit no fees
shall be taxed for the trH vel of a n attorney.
SEC. 128. The name and place of resiclence, if known, of an
assignee shall, at any time dnring the pendency of the suit, be
indorsed by the request of the defendant on the back of a writ 01'
process commenced in the name of his assignor, 01' further proceedings thereon shall be stayed; and if the defendant prevails,
judgment for his costs shall be rendered agaillst the plaintiff' and
snch assignee, as if both had been originally joined in the action;
but if not so indorsed and proceedings are stayed, the defendant
may maintain an action on the case against the assignee for his
costs. (c)
(a) 5 Me., 76; 31 Me., 130; 44 Me., 429; 55 Me., 71; 72 Me., 442.
(b) 32 Me., 36; 48 Me., 162; 65 Me., 58,331.

(e) 59 Me., 199;

62 Me., 11; 69 Me., 82; 72 Me., 56.
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SEC. 129. If the name of snch assignee is not known to the
defendant until after he has recovered judgment against the plaintiff for costs, he may maintain an action on the case against such
assignee for his costs, within six years from the time of judgment;
and such judgment for costs may be set off between such assignee
and the defendant, as if the assignee had been plaintiff in the snit.
SEC. 130. Assignees of choses in action, not negotiable, assigned
in writing, are authorized to bring and maintain actions in their
own name, and [but] the assignee shall hold the assignor harmless
of costs, and shall file with his writ the assignment 01' a copy
thereof, and all rights of set-off shall be preserved to the defendant. (a)
SEC. 131. When a plnintiff at the same tel'ln of a court brings
divers snits which might have been joined in one, against the
same party, or divides an ac~ount that might all have been sued
for ill olle action, and commences ~mecessive suits upon parts of' the
same, or brings more than one suit on a joint and several contract,
he shall recover costs in only olle of them, and on only one of the
judgments shall execution run against the body of the same defendant, unless the court, after notice to the defendant, and hearing,
certifies that thel'e was good callse for commencing them. (b)
SEC. 132. A plaintiff shall not be allowed costs in an action
on a judgment of any tribunal, on which an execution could issue
when snch suit was cOlUmenced, except in trustee process.
SEC. 133. In actions of a corporation, its travel is to be COlDputed from the place where situated, if local, otherwise from the
place where its business is nsnally transacted, not exceeding forty
miles, nnless its agent actually travels a greater distance to attend
court.
SEC. 134. The powel' of the COl1l't to require payment of costs,
or to refuse them as condition of amenclment 01' continnance, is
not affected by the pl'Ovisions of this chapter.
SEC. 135. When a defendant pleads a discharge in bankl'uptcy,
obtained after the -commencement of the suit, he can I'ecover no
costs before the time when the certificate was produced in court.
SEC. 136. Any taw required by act of congress on any pro-

cess or proceeding in court, or on any evidence used thC?'ein, slwll
be allowed, as costs, to Ute prevailing party paying it.*
SEO. 137. vVhen a nonsuit 01' default is elltered, or verdict
rendered, or a report of referees aecepted, in an action, either
party on application to the court, may have the costs recoverable
taxed by the clerk, and passed upon by the court during the term;
(a) 66 Me., 544, 545; 69 Me., 99, 443; 71 Me., 119; 72 Me., 56.
(b) 34 Me., 284; 55 Me., 454; 70 :il'le., 272.
>I< [QUERY. Is not section 136 obsolete?]
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CHAP. 82.
If assignee
not known,
def't may re-

~~~li~~lc~~~1
offsetjudg't.
R. S., c. 82,
§ 116.
Assignee of
choses not
negotiable,
may sue in
his own
name.
Conditions.
1874, c. 235.
Seec.ll1,§7.

In di vel'S actions against
same party
atsame term,
or in case of
di vision of an
account,only
one bill of
cost allowed
plaintiff.
1876, c. 121.

When no
costs in action on
judgment.
R. S., c. 82,
§ 118.
33 Me., 211.
56 Me., 80.
Travel in actions by ;t
corporation.
R. S., c. 82,
§ 119.
Power of
court over
costs.
R. S., c. 82,
§ 120.
Bankrupt recovers no
costs un til
when.
R. S., c. 82,
§ 121.
U. S. tax
paid recoverable as costs.
R. S., c. 82,
§ 122.
Costs may
be heard by
court, and
exceptions;
else clerk's
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82. and any party aggrieved by the decision, may file exceptions

decision
final.
R. S., ,c. 82,
§ 128.
60 life., 547.

thereto; but if no such applieation is made, the clerk, after adjol1l'llment, shall determine costs, and his deeision shall be final.

Rights of action v. the
party 01' perjured witnesses for
damages,
when ajudglllent has
been obtained by
perjury.
R. S., c. 82,
§ 124.

SEC. 138. When a judgment has been obtained against a party
by the perjl1l''y of a witness or witnesses introduced at the trial by
the advel'se party, the injured party may being an action on tho
vase within three years after such judgmcnt or after finnl judgment in any proeeeclings for a review thereof, against sneh ad verse
party, 01' any perjl1l'ed witness, 01' confederate in the perjl1l'Y, to
reeover the damages snstailled by him, by reason of sueh pel'jl1l'Y;
and the jndgment in the forlller aetion shall be no bar thereto.

ACTION FOR PERJURY.

EXECUTIONS.
Ex'olJ, when
issued, and
returnable.
R. S., c. 82,
§ 125.
Not after
one yea,r;
exception.
R. S., c. 82,
§ 126.
Jlfay be renewed in
three years.
R. S., c. 82,
§ 127.
"\Vhen ex'on
is not so issued, scire
facias lllay be
brought on
jUdgment.
It, S., c. 82,
§ 128.
60 Jlfe., 88.
Ex'ons to include interest on
jUdgments.
R S., c. 82,
§ 129.
60 Me., 258.
Newex'on
may be issued on
proof of loss.
R. S., c. 82,
§ 130.
When
amount allowed to a
creditor by
comm'r8 on
solvent estate is not

SEC. 139. Executions may be issued on a jndgment of the
supreme judieial eonrt after twenty-fonr hours from its rendition,
retnrnable within three months. (a)
8EC. 140. No first execution can be issued after one year from
. the time of juc1gmen t, exeept in cases provided for by section fom;
in whieh the first execntion may bc issued not less than one, nor
more than two years from the time of judgment.
SEC. 141. An alias 01' pluries execution may be issued within
three years aftcr the day of the rcturn of the preceding execution
and not afterwal'd.
SEC. 142. When exeeution is not issued within the times prescribed by the two preeeding sections, a writ of wire faeias against
the debior may be issued to show canse why cxecntion on the judgment shoulduot be issued, and if no sllftieient eanse be [is] shown,
execution may be issued thereon.
SEC. 143. Oll executions, issned Oll judgments 01' aeknowledgments of debt, interest shall be collected from the time of juclgment, or payment, and the form of the eXflcution be varied
aecol'dingly.
SEC. 144. A justice of the court in whie11 the judgment was
renclel'ed, upon proof by affidavit or otherwise of the loss 01'
destl'uction of an exeention unsatisfied in whole or in part, may
order a new execution to be issned for what remains unsatisfied.
SEC. 145. When the report of commissioners appoilltecl by the
probate court to decide upon exorbitant, unjnst or illegal claims
against a solvent estate, has been returned and finally acceptcd in
favor of a creditor, and the amount allowed him is not paid within
thirty days thereafter, he may file a certified copy of such report in
(a) 2 Me., 112; 8 Me., 209;
560j 49 Me., 414.

11 Me., 178j

15~Ie,,66j

24Me.,306j

271Ie.,
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the office of the derk of the courts, and apply in writing to a judge CHAP. 82.
of the snpl'eme judicial court for an exocution; and ho shall oreler a paid in thirt,y
days, S. J. C.
hearing thoreon, with or without notice to the adverse party. m'lyorder
ex'on
The application shall be entored on the docket of the co111't if in an
issued for
~session, otherwise on the docket of the preceding term.
If no debt, interest and cost.
sufficient cause is shown to the contrary, the judgo shall direct an Clerk's fees.
R. S., c. 82,
execution to be issned for the amount allowed the creditor by such § 131.
61 IlIe., 239report, with in terest from its ret\ll'n to the probate court, and cost [s] 40,243.
allowed by the probate comt, if any, three clollars for clede's fees, 67 Me., 117.
and travel and attendance, and expense of copies and service of
llotices, as in suits at law.
STENOGRAPHERS.

146. At any terl11 of the supreme judicial COl1l't, the presiding justice may appoint a stenographer to report the proceedings thereof, who shall be an officer of the court, and be swom to
a faithfnl discharge of his dnty. U neler the direction of the COUl't,
he shall take full notes of all oral testimony, and other proceedings in the trial of causes, including the charge of the judge, and
flll'nish for the use of the court, a fail', legible, long-hand copy of
so much of his notes as the court directs. He shall receive for his
services, from the treasury of the county in which the court is held,
the sum allowed by the COlll't, not exceeding five dollars a day for
attendance, six cents a mile for actual travel, and ten cents for
everyone Imndred words of the long-hand copy fUl'l1ished for the
use of the court. He shall also furnish a eopy of so llluch of the
evidence and other proceedings, taken by him, as eithor party to
the trial requests, on payment thorefor, by such party at tho rate
aforesaid.
SEC. 147. "Vhenever it becomes necessary, in any comt in
this state to prove the testimony of any witness in the trial of
any former case in any court in this [the] state, the certified <l0PY
of the notes of the testimony of said witness, taken by the 8tenogntphic reporter at the <lOl11't where said witness testified, shall be
legal evidence to prove the testimony of said witness.
SEC. 148.
Any amount legally chargeable by stenographic
COl11't reporters, for writing ont their reports for use in law cases,
and actually paid by either party whose duty it is to furnish said
reports, may be taxed in the bill of costs and allowed llgaiust the
losing party, as copies are now allowed for, if flll'nished by the derk.
SEC.

stenographers; their
appointment, duties
and compensation.
R. S., c. 82,
§ 132.

Testimony
of witness
may be proved by certified copy of
stenographic
notes of
former
testimony.
1877, c. 187.
69 Me., 402.
Stenographic reports
may be taxed
in bill of
costs.
1875, c. 43.

CRIER.
SEC. 149. The duties of crier in the Val'i01lS COl1l'ts oj this
state shall be performed by the sheriff, 01' any deputy in atteudanee upon the COl1l't, or by the clol'k, so as to relieve the counties
of tlte expense of employing persons especially fm' tlwt purpose.

Duties of
crier to be
performed
by sheriff or
clerk.
1878, c. 60.
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CHAPTER 83.
TRIAL JUSTICES, THEIR JURISDICTION AND PROCEEDINGS IN
CIVIL ACTIONS.
ApPOINTMENT, QUALIFICATION AND JURISDICTION.
SEC. 1. Trial justices, their appointment and term of office.
2. Oath or affirmation to be taken.
3. Jurisdiction in civil actions; not to exceed twenty dollars.
4. If title to real estate is pleaded, case to be removed to supreme
court. Recognizance; if not given, case to be tried by justice.
5. Copy, &c., to be produced at appellate court; proceedings, if not
entered.
Justice writs, form and service of.
7. Municipal and police court writs, when returnable.
8. Actions where brought, when parties live in same county.
9. Where brought, when parties live in different counties.
10. Writs issued by one jusLice returnable before another, in same
county. Provision touching municipal and police court writs.
11. 1Vrits returnable between certain hoUl's.
12. Nonsuit or default if no appearance within one hour. May be
stricken off.
13. Continuance when justice is unable to attend. Proceedings.
14. Trial justices and justices of the peace may issue sUbpamas.
15. Trial justice may hold court at his dwelling house or office. May
adjourn court. General issue to be pleaded. Only one travel
for plaiutiff in action continued at his request.
16. JudgmentR on defaults, nonsuits or trial.
17. Costs for defendaut, if plaintiff does not prevail.
ApPEALS.
SEC. 18. Appeal, when and how claimed; effect of.
19. ApIJeal, recognizance for, when and how given.
20. PalJerS to be produced by appellant at appellate court; failure to
enter, &c., effect of.
21. Either party may waive trial and appeal.
EXECUTIONS.
SEC. 22. Executions; when issued; when returnable.
23. Executions may be directed into other counties in certain cases.
SCIRE FACIAS.
SEC. 24.
:'i.

Writs of scire facias, when trial justice may issue.
Writs of scire facias when directed into other counties.
RECORDS, HOW KEPT AND TRANSCRIBED.

SEC. 26.
27.
28.

Records, how to be kept; on his death may be transcribed into the
book of another trial justice.
Execution issued on the transcribed record.
Removing from the state must deposit his records with the clerk.
Administrators, &c., of deceased trial justice also. Penalty on
administrator, &c., for neglect. Duty of. the clerk in such cases.
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Proceedings if his records are not completed. When an execution CHAP.
may be used in place of a copy of the record.
Trial justice whose commission has expired may certify copies and
issue new executions for two years; how clone afterwards.
Unsatisfied execution issued by justice out of commission may be
renewed by any trial justice in county.

83.

JUSTICE NOT TO BE OF OOUNSEL.

SEO. 32.

Justice not to be of counsel in any case before himself.
any case commenced by himself.

Nor to try

SEO. 33.
34.

Trial justices are, ex officio, justices of the peace and quorum.
Justices of peace and quorum commissioned for the state.

JUSTICES OF THE PEAOE AND QUORUM.

APPOINTl\fENT, QUALIFICATION AND JURISDICTION.
SEC. 1. Trial justiees shall be appointed and commissio1led by Trial justices, their
the governor, with tlw advice and consent of tlw coulleil, to act appointment
within the coullty for whid1 they al'e appointed, aud shall hold and term of
office.
their offices for the term of seven years from the da,te of their com- RS.,c.83, § 1.
63 Me., 2G8.
missions.
SEC. 2. Before entering upon the dnties of the offiee, eaeh Qualification
trial jusshall take and subscribe the oaths 01' affil'mations pl'escribed by of
tices.
the constitution and the laws of the state, to be taken by other R.S.,c.83, § 2.
oflieers appointed in like manner.
SEC. 3. Every trial justice may hold a COlll't in his county, as Jurisdiction
civil acprovidod in this chapter, and have original and exclusive jlll'isdic- iu
tions, not to
exceed twentioll of all ci.vil actions, inclllding prosecntions for penalties in ty
clollars.
which his town is interested, when the debt or damages demanded RS.,c,8il, § 3.
12 ~Ie., 18.
do not exceed twenty dollars, except those in whieh the title to 13 Mc., 140.
15 Me., 189.
real estate, aecol'ding to the pleadings or brief statement filed in 18
Ue., 28.
the case by either party, is in qnestion; and except that in those 27 :t>Ie., 95.
29 Me., 543.
towns in which a municipal 01' police court is established, his juris- 35 Ue., 181.
39 Me" 477.
diction shall be restricted to those cases in which jurisdiction has 43
Me.; 432.
been heretofore given to justices of the peace, in the act establishing snch COlll't, and to cases wherein jllrisdiction has beell or may
be given to tl'ial justices inliko manner.
SEC. 4. ~When it appears by the pleadings or brief statement Titlc to real
pleadin the case, that the title to real estate is in qnestion, it shall be estate
ed, case to
removed, on the request of eithel' party, to the snpreme judicial be removed.
Proceedings.
[or superior] COl1l't; and sueh party shall l'eeognize to the other RS.,c,83, § 4.
Me" 2G5.
party in a reasonable sn1l1, with snfficient snreties, to enter the case 93 Me.,
113.
27
Me., 96.
nt the next term of said cOl1rt; and if 11 e does not so recogllize,
the jllstiee shall heal' and decide the case, as if sueh reqnest had
not been made.
SEC. 5.
The party so recognizing shall produce nt said conrt Copy, &c.,
to be proa eopy of the record, and all sueh papers as are reql1ired to be duceu
at approduecd by an appellant; alld if he fails so to do, or to euter the pellate court.

P rocemlings,
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83. the action as before provided, he shall, on the complaint of the

en::--

adl'erse part,Y, be lJollsnited or defaulted, us the ease may be; and

R.S.,c.83, § 5. snell judgment shall Le rendered as law and justice require.
'Writs, form
SEC. 6. The writ in civil actious cOlllmenced before a trinl jnsand service
ti('e,
shall be a SUllltnOllS, a capias and attachment, or scire facias,
of.
R.S.,c.83, § 6. of the form prescribed by law, signed by the justice, and duly

Municipal or
police COllrt
writs, when
returnable.
1876, c. 138.
Actions,
where
brought
when parties
Ii ve in same
county.
R.S.,c.83, §7,
68 Me., 248.

When parties live in
differen t
counties.
R.S"c.83, § 8,

'Writs issued
by one justice, returnable before
another of
the county.
1874, c. 19'6,
Municipal
and policc
court writs.
"\Vrit retuJ'llable between
certain
hours.
Justice to be
preseu t with
writ.
R.S.,c.8MIO.
52 Me., 246.

Nonsuit or
default after
Olle hour.
May be
sticken off,
R.S.,c.83,§11.

When justice

served not less than seven, nor more than sixty days before the
return day thereof.
SEC, 7. All writs ill civil actions before any lllllnicipal or police
court, may be made retnl'naLle at any t81·tl1 of such court, to be
held not less tLan seven nor more than sixty days from their date.
SEC. 8. All actions between parties residing in the same
COlluty, retul'llab18 befol'e uny trial jnstice, shall be commeneed
before some snch disinterested jnsti(~e I'esiding or holding his
court in the town where one of the pal·tics, 01' his attorlley, or perSOll sumll10ned as tl'nstee in snell action, resides; and if' there is
no such jnstice residing or holding his COll1't therein, then before
some snch justice, if any, in an adjoining town, otherwise before
any sllch justice in the county.
SEC. 9.
'When the parties reside in different con n ties, such
actions shall be commenced before any disintel'ested trial justice
residing in the connty where any defendant I'csides; but all trllstee
actions, r0tllrllable befol'e such justiee, shall be eommenced within
the connty where some tl'nstee, therein named, resides.
SEC. 10. Original writs, issned by any trial justice, may be
made retnrn;lble bet'ol'e any othel' trial jnsticc of the same county,
and shall have the same efFect as if siglled by the latter jnstice ;
alld ill like manlier, alld with like effect, ol'iginal writs, issucd by
any police 01' mnnicipal court, lllay be made retul'nable Leforf.' any
other police or mnllieipal COlll't in the same or an adjoining conllt.-).
SEC. 1.1. No writ shall be made retnrnable befOl'e any trial
justiee, at an earlier hour than nine o'cloek in the forenoon, nor
later thall fOllr ill the at'tel'noon. No jndgment of' Slll:h justice
shall be valid unless he shall l)e present with the plaintiff's writ
at the place, anel within one hour after the time thel'ein named,
unless the cflse is continued by some other jnstice, as provided in
section thirteen.
SEC. 12. The justice may enter judgment on nonsuit Ol'
default against the part,Y failing to appeal" at the expil'ation of olle
houl' after the time of returll set forth ill the writ; but may ill bis
discretion, on motion of either pal'ty, strike off the same within
twell ty-follr bom's thcreafter, npon such terms as he deems
renson [\ ble.
SEC. 13. vVLell a trial justice is unable to attend at the time
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and place appointed by him for the trial of any suit already enteren,
or at which any wI'it is retnrnable befol'e him, any other trial justice
who might legally try the same, or all,)' justice of the peace and
qnOl'llm, residing in the sallle or [all] l'L!ljoining town, may attcnel
anel continlle snch action, once, to a elay cel'tain, not exceeding
thirty clays, Hud note tho fact on thc writ, and in his own doukct;
and if the inability is not removed at that time, snch Hct,ion, at the
time and place fixed ill the continnallce, may be entel'ec1 before,
and tried by some other trial jnstice of the salUe town, or if none
such resides therein, then before 80me trial jllstice of the same
connty, who may render judgmcnt and isslle execution aBif the
action hael been ol'iginally returnable bcfore him.
SEC. 14. Eve]'y tl'ial jllstice anel jllstice of the peace may isslle
SUbpCBlH1S for witnesses in civil aetiolls pending before anyeollrt,
or [beforc] persons authorized to eXHmine witnesses.
SEC. 15. Any trial justice may hold a court at his dwelling
honse, office, or other suitable place, and the writ shall be made
returnable accordingly. He may adjourn his conrt by proclamation, from time to time, as justice requires. In actions before him
the defendant shall plead the general issue, and need not file any
brief statement, except where the title to real estate is in question.
vVhen an action in which the defendant does not appeal', is continued at the request of the plaintiff, only one travel and attendance shall be taxed for him, unless the defendant agrees, in writing, to such continuance.
SEC. 16. If nny person duly served with process does not
appear and answer thereto, his default shall be recorded, and the
charge in the declaration taken to be true; and on such default,
and when the action is, on trial, maintained, the justice shall enter
judgment for such sum, not exceeding twenty dollars, as he finds
due to the plaintiff, with costs, and issue execution.
SEC. 17. If the plaintiff fails to enter and prosecute his action,
or if, on trial, he does not maintain his action, the defendant shall
recover judgment for his costs to be taxed by the justice; and
execution shall issue therefor.
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CHAP. 83.
is unable to
attend,
another
justice may
continue.
Proceeding'S.
R.S. ,c.83,§12.
17 Me., 415.
18 Me., 28.
31 Me., 337.
39 Me., 468.
m Me., 579.
70 Me., 447.

Who may
issue subpmnas,
RS. ,c.83,§13.
Where court
may be held.
Mayadjourn.
Gcneral
issue to be
pleaded.
Only one
travel for
pl'ff, in suit
continued at
pbintiff's
rerjuest.
RS.,c.83,§14.
70 Me., 448.

J udg'mellt on
defa,ult, nonsllitand trial.
R.S.,c.83,§15.
49 Me., 413.

If plaintiff

does not prevail,costs for
dcfcndant.
R.S.,c.83,§16.

APPEALS.

SEC. 18. Any party aggrieved by the judgment of the justice,
lUay appeal to the next supreme judicial [or superior] court in the
sallle county, and may enter such appeal at any time within twelltyfour hours, Suuday not included, after the judgment; and in that
case no execution shall issue, and the case shall be entered and
determined in the 87l]Jnme Judicial [appellate] court.
SEC. 19. Before such appeal is allowed, the appellant shall
recogllize with sufficient surety 01' sureties to the ad verse party,

Appeal,
when and
how claimed,
effect.
R.S, ,c.83,§17.
24 Me., 438.
57 nIe., 202-4.
64 Me., 533.
Appellant's
recognizance.
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83. if required by him, in a reasonable sum, with condition to prose-

RS.,c.83,§18.
42 Me., 328.
72 Me., 486-7.
On appeal,
papers to be
produced by
appellant.
R.S.,c.83,§19.
44 Me., 41.

Party lllay
appeal without trial.
1872, c. 81.

cute his appeal with effect, and pay all costs arising after the
appeal.
SEC. 20. The appellant shall, at the appellate court, produce a
copy of the record, and of all the papers filed in the cause, except
depositions or other written evidence or documents, the originals
of which shall be produced; and if he fails to produce such papers,
and enter and prosecute his action, the court, on complaint of the
adverse party, may affirm the former judgment with costs.
SEC. 21. In actions in a municipal or police court, or before a
trial justice, either party after appearing and filing his pleadings,
may waive a trial and give the adverse party judgment, and then
appeal the same as if there had been an actual trial.
EXECUTIONS.

When ex'ons
lllay issue,
and when
returnable.
RS.,c.83,§20.
11 Me., 178.
88 Me., 532.
Executions
lllay be directed into
other counties.
RS.,c.83,§21.

SEC. 22. Executions shall not be issued by a trial justice, until
twenty-foul' hours after the rendition of judgment, and shall be
made returnable in three months from the day they are issued.
SEC. 23. vVhen a debtor removes or is out of the county in
which judgment is rendered against him by a trial justice or
municipal or police court, such justice or judge may issue execution against him, directed to the proper officers in the county
where he is supposed to be; and it shall have the same force as if
issued by a justice or court of the latter county.
SCIRE FACIAS.

When writs
of scire
facias may
issue.
R.S. ,c.83,§22.

Writs of
scire facias,
when directed into
other counties.
RS.,c.83,§23.

24. Every trial justice may issue writs of scire facias
against executors or administrators, upon a suggestion of waste,
after judgment against them; against bail in civil actions, and
indorsers of writs; and enter judgment and issue execution, as
any court might do in like cases.
SEC. 25. In cases of scire facias against bail, indorsers of writ~,
executors or administrators, in all trustee processes, 01' original
writs against two or more defendants, before a trial justice 01' a
judge of a municipal or police court, where the defendant 01' trustee
resides out of the county where the proceedings are had, the justice
or judge may direct the writ 01' execution to any propel' officer of
the county where the defendant 01' trustee resides, who shall
charge fees of travel from the place of his residence to the place
of service only, and postage paid by him.
SEC.

RECORDS, HOW KEPT AND TRANSCRIBED.

RecordR,
how to be
kept and
transcribed
after death.
RS.,c.83,§24.

SEC. 26. Every trial justice shall keep a fail' record of his pro ..
ceedings; and if he dies after giving judgment in a cause and
before it is satisfied, any other justice of the county may, on complaint of the creditor, issue a summons to the person in whose
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possession the record of such judgment is, directing him to produce and deliver it to him; and if he contemptuously refuses to
produce it, or to be examined respecting it on oath, the justice may
commit him to prison, as ptt'J1;ishment for the contempt, to be
detained until he submits to such examination and produces the
record; and when the record is so delivered to him, he [the justice]
shall transcribe it upon his own book of records, and return the
original to the person who produced it; and a copy thereof
attested by the transcribing justice, or otherwise proved, shall
be legal evidence in all cases where an authenticated copy of the
original might be received.
SEC. 27. On such transcribed record, the [trial] justice may
issue execution as if the judgment was rendered by himself, changing the form as the case requires; but no such first execution shall
issue after one year from the time the judgment was rendered,
unless'on scire facias.
SEC. 28. Every [trial] justice, who removes from the state, shall
first deposit with the clerk of the judicial courts in the county for
which h~ was cOlllmissioned, all his official records and papers;
and the executor or administrator of a deceased justice shall so
deposit all the deceased's official records and papers that come into
his hands; and if either neglects to do so, he shall forfeit one
hundred dollars. The clerk shall receive and safely keep such
records and papers, and may grant certified copies thereof, which
shall be as good evidence as if certified by the justice.
SEC. 29. If any [trial] justicc dies or rcmoves from the statc,
without recording and sign ill?; any judgment by him rendered in an
action before him, and his doeket, original WI'it, and papers pertaining thereto, and exeeution if any issned, arc so deposited in the office
of the clerk, he shall, on payment of [the] llSllal fees, make out and
certify copies of all the papers in sneh eanse, and all faets appearing in slwh cloeket; and snoh copics shflll be legal evidence. Bllt
if snch records ha yc not been dcposited with the clerk, the plai\] tiff
in !lny action may use, in placc of sueh certified copy, an execution
isslled on snch judgment by the justice, with all affidavit thereon
made by the plnintiff or his attorney, that it is not satisficd, 01'
satiEfied ill part only, as thc casc may be.
SEC. 30. Ally [trial] justice, whose commission expires and is not
rcnewed, may, dlll'ing two years thereafter, certify copics of jndgmcnts rcndercd by him while in cOlllmission, and issue and renew
executions thercon, which shall ue obeyed by the officer, as if the
commission of the j nstiee had not expired; and after two years suell
copies may be certified and exccntions isslled and rcnewed, as in
case of the death of the justicc.
SEC. 31. Execntions remaining unsatisfied, in whole or in part,

CHAP.

83.

61 Me., 565.

Execution
iss ned on the
transcribed
record.
RS. ,c.83,§25.
61 Me:, 566,
On removal
or death,
records to be
deposited
with clerk.
Penalty on
administrator, &c., for
neglect.
Duty of the
clerk.
R.S.,c.83,§26.

Proceedings,
if records
are not completed.
When an
execution
may be used
instead of
record.
RS.,c.83,§27.
33 Me., 442.
60 Me., 258.

Justice
whose commission has '
expired, may
certify copies and issue
newex'ons
for 2 years.
RS.,c.83,§28.
11 Me., 880.
35 Me., 137.
Unsatisfied
ex'ons of a
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CHAP. 84. issued by a trial justice whoso commission has expired, 01' who has
removed from the connty within and for which he was commissiolled, may be renewed b'y any trial justice in commission in the
~~i~lj~~~~Ice same county, npon like vouchers as can now be dOlle by the tria.l
in same
justice who rendered the judgment.
trial justice,
may be renewed by

county.
1878, c. 68.

Justice not
to be of
counsel.
R.S.,c.88,§29.

TRIAL JUSTICE NOT TO BE OF COUNSEL.

SEo.32. No [trial] justice shall be of counsel for or give advice to
either party, in a suit before him, or be subsequently employed as
counselor attorney in any case tried before him; nor hear or determine any civil action cOllllllenced by himself; and every action so
commenced shall abate.
JUSTICES OF THE PEAOE AND QUORIDr.

SEO. 33. Trial justices are declarecl to be, ex-officio, justices of
the peace and of the quorum, and all their official acts, attested
by them in either capacity, except those pertaining to the exclusive
jurisdiction of trial justices, are of equal effect.
SEO. 34. Justices of the peace ancl of the quorum shall be
Justices of
peace and
appointed
and cOlllmissioned by the gOVe1'1W1', with the (tdvice
quorum to
be commis- and consent of the cmtncil, to act within and for each and every
sioned for
county th1'oughmd the state. All duties and powers now granted
the state.
1880, c. 215.
by law to, and eXC1'cised by, justices of the peace and of the
-duties and
quorum, shall be exercised by them in each wnd every county in
powers
Ex-officio,
justices of
the peace
and quorum.
R.S.,c.83,§30.
66 Me., 271.

extended.

the state.

CHAPTER 84.
LEVY OF EXEOUTIONS ON PERSONAL PROPERTY.
SEC.

1.
2.
3.
4.
5.
6.
7.
8.

9.
10.

11.
12.
13.
14.

Execution; what goods may be sold on.
Execution; coin and bank notes, how levied on.
Execution; goods, in wh,tt time sold on.
Executiou; notice of sale on.
Execution; adjournment of sale, time.
Execution; adjournment of sale to another place.
Indemnity; officer may require.
Re-sale, if purchaser refuses to take; officer to account for proceeds
of secoud sale, and for damages paid by such purchaser.
Retl1l'n of sale on execution, how made. Penalty for fraud in sale
or return.
Proceeds of sale how disposed of.
Buildings on leased lands how sold for land rent. Sale of building'S
in other cases and right of redeeming same.
Shares in incorporated companies, how sold.
Notice of seizure of, how given, if not attached; and how, if attached.
Officers of corporations to certify number of debtor's shares. Penalty.
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I

16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

27.
28.
29.
30.
31.
32.
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Shares sold to be transferred; new certificates to purchaser. Divi- CHAP.
clends.
Notice of sale, how given.
Franchise of corporation, how sold; notice of sale of, how given.
Mode of sale. Possession, what and how given to purchaser.
Rights and duties of the purchaser.
Rights of redemption by the corporation.
Franchises of railroads wholly within the state, notice of sale of, how
given in each county interested. Conveyance by sheriff's deed.
Proceeds of sale applied in order of attachment; balance paid to
debtor.
Notice of second attachment, to be given to the first attaching officer.
Warrant against turnpike corporation for damages. Sale of the
franchise may be adjourned. In what county sale may be had.
In case of a prior attachment, how the lien by seizure on execution
may be preserved.
Proceedings when such attachment is removed.
Executions, to be set off against each other.
Cases in which it may not be done.
Proceeds of, how applied. Sale without tender.
Executions and warrants of distress against towns, how issued and
enforced on personal estate. How levied on real estate.
Notice and incidents of the sale.
Remedy of owner of property so sold.

SEC. 1. All chattels real and personal liable at common law to
attachment, and not exempted therefrom by statute, are liable to
be taken and sold on execution as prescribed in this chapter.
SEC. 2. Olll'rent gold 01' silver coin may be taken on exeeution
and paid to the creditor as money collccted; and bank notes and
all other evidellces of debts, issued hy any moneyed corporation
and circulated as money, may be taken on exe(Jution, and paid to
the creditor at their pal' val ue, if he will accept them; otherwise,
they may be sold like othor chattels.
SEC. 3. Goods and chattels, legally taken on execntion, shall
be safely kept by the officer at the expense of the debtor, for the
space of foul' days at least next after the day on which they W81'e
taken, exclusive of Sunday; and they shall be sold within fourteen
days next after the day of seizure, exeept as hereinafter provided,
unless before the time of sale the debtol' redeems them by otherwise satisfying the execution.
SEC. 4. The officp.r shall post up public notice of the time and
place of sale, at least forty-eight hOllrs before the time of sale, iu
two 01' more public places in the town or place of sale.
SEC. 5. If at the time so appointed, the offieel' is prevented by
sickness 01' other casualty from attellding at such place, or is pres·
ent and deems it for the 'advantage of all concerlled to postpone
the sale, he may postvone it not exceeding six days next after the
day appointed; and so, from time to time, for like good cause, giving notice of every adjoul'l1ment as required iu the preceding section.

84.

What goods
may be sold
on ex' on.
R.S.,c.84, § 1.
24 Me., 399.
51 Me., 557.
Coin and
bank notes,
how levied
on.
RS.,c.84, § 2.
57 Me., 414.

Goods, in
what time
solf! on execution.
R.S.,c.84, § 3.
24 Me., 398.
01 ]lIe., 531.
04 Me.) 533.

Notice of
s:11e.
RS.,c.84, § 4.
60 Me., 200.
Adjournmen t of sale,
time.
R.S.,c.84, § 5.
11 ]lIe., 374.
34 Me., 442.
00 Me., 206.
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Adjournment of sale
to another
place.
RS.,c.84, § 6.
11 Me., 374.
Indemnity,
officer may
require.
E.S.,c.84, § 7.
Re-sale, if
purchaser
refuses to
talce; officer
to account
for proceeds
of second
sale and for
damages
recovered.
R.S.,c.84, § 8.
Return of
sale how
made.
Penalty for
fraud in sale
and return.
RS.,c.84, § D.
Proceeds of
sale how disposed of.
RS.,c.84,§10.

Buildings on
leased land
how sold for
land rent.
Sale of buildings in other
cases and
rigbt of redeeming
same.
R.S.,c.84,§1l.

Shares in
incorporated
companies,
how sold.
R.B.,c.84,§12.
Notice of
seizure of;
how given,
if not attached, and
how if attached.
R.S.,c.84,§13.
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SEC. 6. For good reason, and for the purposc of obtaining a
better price for the goods to be sold, he may, if he deems it for
the benefit of the debtor, adjourn the auction to anothcr place in
the same town.
SEC. 7. ·Where there is reasonable doubt as to the ownership
of goods, 01' their liability to be taken in [on] execution, the offieer
may require sufficient indemnity.
SEC. 8. If the highest bidder at sneh sale refuses to take and
pay for an article, the officer shall sell it again at auction at any
time within ten days, giving due notiee of the seeond sale; and
accollnt for what he receives on the second sale, and for any damages he reeovers of the first bidder for a loss 011 the re-sale, as for
so 1l1ueh received on the execution.
SEC. 9. He shall, in his return on the cxecntion, particularly
deseribe eauh artiule 01' lot of goods sold, and the priee at which it
was sold; and if he is guilty of any fraud in the sale 01' retl1l'n, he
shall pay to the debtor in an aetion on the case, five times the
sum of whieh he is [has] defrauded. [him.]
SEC. 10. The money arising from the sale of any property on
exeelltion, shall be applied to pay the eharges and satisfy the exeeution; and the residue, if any, shall be l'etl1l'necl to the debtor on
demand, 01' otherwise legally applied as provided in section twentytwo.
SEC. 11. When a lessor of lands leased for the pl1l'pose of
ereeting a building thereon commences all aetion against the lessee,
attaehes the buildings within six months aftel' the rent becomes
due, and recovers such rent, he may, on exeeutioll, eause the rents
and }>rofits of sneh buildings to be sold for a term of til71,g sufficient
to pay the debt and eosts; 01' cause sueh building to be sold like
allY other personal estate. In all cases, any mill or bnilding seized
and sold on exeuution as a chattel personal, may be redeemed
within one year, as land levied upon by appl'nisment may bc; and
the remedies amI rights of the parties are the same as those of
mortgagor and mortgagee, except the rate of interest, whiuh shall
be ten pel' cent. per annum. [a year.]
SEC. 12. Any share 01' interest of a stoukholder 01' proprietor
ill an incorporated company, may be taken on exeeution and sold
ill the following manner, and in no other manner, notwithstanding
any thing in the uliarter of such eompany to the contrary.
SEC. 13. If the property was not attaehed on mesne process
in the same suit, the officer shall leave a copy of the exeentiol1
with the treasmer, cashier, clerk, or other recording offieel' of the
company, and the property shall be considered as seized on execution when the copy is so left. If it was 80 attached and remains

TITLE IX.]

EXEOUTIONS.

861

attaehed, the officer shall proceed in seizing and selling it on exe- CHAP. 84 .
. cution as in sedion sixteen.
SEC. 14. The officer of the company having the care of the Officers of
corporations
records 01' acconnt of shares, or interest of the sto(:kholders, shall, to certify
of
on the exhibition to him of the execntion, give the officer holding number
debtOl"s
it a certifieate of the nnmbel' of shal'es held by thejlldgment debtOl', shares, under
penalty.
01' of' the amonnt of his interest, nncler the penalty provided in R.S.,c.84,§14.
chnpter eighty-one, sedion twenty-seven.
SEC. 15. Within fonrteen dnys after the clay of sale, the offieer Shares sold
to be transshall leave an attested cwpy of the exeeution and of the retl1rn ferred
j liew
thereon, with the oftieer of the company whose duty it is to reeord certificate
to purchaser.
transfel's of' shal'es; ~mcl the pmehasel' shall thereupon be elltitled Dividends.
R.S.,c.84,§15.
to a eertifieate 01' certifieates of the shares bought by him, on pay- 63 Me., 514.
ing the fees therefor, and for l'ecol'ding the transfers; and if sneh
shares 01' interest 'were attnched in the snit in which the execntion
issl1ed, he slwll have all dividends whieh acerued after the attaehment.
SEC. 16. In selling sneh shares 01' interest, the officer holding Notico of
how
the exceution shall give notice in writing of the time and plaee of sale
given.
sale to the debtor, by leaving it at his h,st.and usual place of abode, R.S.,c.84,§10.
if within the county where the offieer dwells; and publie notiee
thereof by posting it np in one 01' more pllblie places in the town
where the sale is to be made, and in two adjoining tOWllS, if there
nre so mallY, thirty clays at least befol'e the clay of sale; and shnll
pnblish an aclvertisement of the same import, and naming the
jndgment debtor, three weeks successively before the clay of sale,
in some pnhlie newspaper printed in the eounty, if any, if not, in
the state paper; and if the debtor never lived in the connty, posting the notifieation and pnbli3iIing the advertisement as afol'esaici
shall be suftieien t.
SEC. 17. When judgment is recovered against a bridge, canal, Franchise of
or other incorporated cOll1l)any with power to receive toll, its fran- 'corpomtion
how sold j
chise may be sold on execution at public anction, by giving notice notice of
sale how
of the time and place of sale by posting a notification in any town, given.
in which the treasnrer, clerk, or any officer of the company, if R.S.,c.84,§17.
there are any officers, [and] if not, where any stockholder resides,
thirty days at least before the day of sale, and by causing an
advertisement, naming the creditor therein, to be inserted three
wee ks successively in a newspaper printed in a county where either
of said officers, or, if [the company is] without officers, [where] any
stockholder resides, foUl' days before the day of sale; and if'there
is no newspaper printed in any such county, then in the state paper.
SEC. 18. In the sale of such franchise, whoever will pay and Mode of sale.
satisfy such execution, all fees, and incidental expenses, in consid- Possession,
what and
eration of being entitled to receive to his own use all such toll as how g'iven.
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CHAP. 84. the corporation is entitled to receive, for the shortest period of
time, shall be deemed the hig'hest bidder, and the purchaser for
such period of time; and immediately after such sale, the ofilcer
shall deliver to him possession of the toll houses and gates, in
whatever county situated, and state his doings therein in his
return.
SEC. 19. The purchaser of snch franchise, and those claiming
Rights and
duties of the
under
him, lllay receive to their own use the tolls accruing' within
purchaser.
RS.,c.84,§19. the time limited in the purchase, and shall have all the powers ~f
the corporation necessary for tlle con veniellt use of the property,
and be subject to the same duties and penalties during the term
of said purchase, and may recover of said corporation any moneys
paid or expenses incnrred in consequence of such liability, and
without their fault or negligence.
Rights of
SEC. 20. The corporation, at any time within three months
redemption
after the day of sale, may redeem said franchise by paying to the
by the corporation.
purohaser
the sum [which] he paid in satisfaction of the execuRS.,c.84,§20.
tion, with twelve per oent. interest thM'eon, in addition to the toll
he has reoeived.
SEC. 21. The provisions of the four preoeding seotions shall be
Secs. 17 to 20
applied to
const1'1ted so as to apply to the franchises of railroad oorporations
franchises
of railroads whose railroads lie wholly within this [ the] state, except that in
lying- wholly
case of ?,ltil?'oacl corporations notice shall be g'iven of the time and
within the
state.
place
of sale, by posting a notifioation thereof at the court house
1880,c.23G,§1.
county through which such railroad runs, either wholly or
ill
each
Notice, how
gi ven in eac h
county inter- in part, thirty days at least before the day of sale, and by cansing
ested.
an advertisement to be inserted three weeks suooessively in at least
one newspaper published in each oounty through which the road
runs, either wholly or in part, the laflt publication to be at leaflt four
days before the day of sale, and if there is no newspaper printed
in anyone or more of such counties, then in the state paper in
lieu thereof; and when the company has an established office in
this [the] fltate, notice of the sale shall also be given by leaving
an attested copy of the same at the offioe of said company not less
than thirty days previous to such sale; and notice given in the
Conveyance manner herein provided shall be flufilcient, and none othe?' shall be
of franchise,
by sheriff's 1'eqw:J'ecl. In case of sale ~lpon exec1~tion of s7~ch fl'anchises, the
deed.
officer shall deliver to the pm'chaser a conveyance by deed of the
1880,c.236,§2.
franchise so sold.
SEC. 22. If goods or other property sold on exeoution have
Proceeds of
property
been
attached by other creditors or seized on other executions by
sold applied
in ordor of
the same, or another officer, or if before payment of the residue
attachment;
balance paid to the debtor any other writ of attaohment or exeoution against
to debtor.
RS. ,c.84,§21. 11 im is delivered to the ofiioer who made the sale, the proceeds
67 :Me., 31.
shall be applied to the discharge of the several judgments, in the
RS.,c.84,§18.
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order in which the writs of attachment or execution were served; CHAP. 84.
and the residue, if any, shall be paid over to the debtor.
SEC. 23. If a share in a corporation, or other property that Notice of
atmay be attached without taking and keeping possession thereof, second
tachment to
is attached or taken on execution, and is subsequently attached be given to
the first
or taken on execution by another officer, he shall give notice attaching
officer,
thereof to the officer who sells under the first attachment or seizure; R.S"c,84,§22.
and if, without such notice, he pays the balance of the proceeds of
sale to the debtor, he shall not be liable therefor to the person
claiming under such subsequent attachment or seiz'ure.
SEC. 24. "Vhen damages are assessed in favor of a person by When warrant again~t
the county commissioners, or by a committee, or [by] verdict of turnpike
a jury, for an injury sustained by him by the acts of any corpora- corporation
maybe
tion authorized to demand and receive toll, and they are not paid issued,
Sale of franin thirty days after order, or the acceptance of such verdict, or chise may be
report of the committee, he may have a warrant of distress against adjourned.
In what
such corporation for such damages, interest, and costs; and the county sale
may be had.
officer holding such warrant may adjourn the vendue, as in the R.S"c,84,§23.
sale of goods on execution; and all proceedings respecting the
attachment and sale on execution of the franchise of such corporation, and sales on warrant of distress as aforesaid, may be had in
the county in which the creditor, the president, clerk, treasurer, or
a director of said corporation, if there is any such officer, if not, a
stockholder, resides.
SEC. 25. When real 01' personal estate is seized on execution, In case of a
prior !1ttachand further service tl~el'eof is sllspended by a prior attachment ment,
how
thereof, snch estate shall be bound by seiznre until it is set off or the lien may
be preserved.
sold in whole or in pal't under the prior attachment, or until it is R.t;"c,84,§24.
disi:lolved, if the officer seizing such real estate, within five days
thereHfter, files in the office ot' the register of deeds in the county
or district where it lies, a copy of his retlll'n of the seizure, with
the names of the parties, the eourt at which judgment was recovered, anel the elate and amount of the execution; Hnd the register
shall file and enter the same of record, as in case of attachment
of real estate on writs; and like fees shall be allowed to the officer
and register therefor.
SEC. 26. If the prior attachment is dissolved, or the estate is Proceedings
attachset off or sold in part under it, the estate or remaining part thereof when
ment is
shall continue bound fo), thil'ty days thereafter, by snch seizure removed,
R.S"c,84,§25,
on execution; and the sel'vice of the execution may be completed
within that time as if the estate had been then first seized thereon,
although the retUl'n day of the execution has passed.
SEC. 27. When an officer has in his hands executions, wherein Executions
to be set off
the creditor in one is debtor in the other ill the same capacity again8
teach
other.
and trnst, he shall cause one execution to satisfy the other so far
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84. as it will extend; if ono of such execntiol1s is in the hands of the

RS. ,c.84,§26. offiCf~r, and the Cl'cdHor in the other tenders his execution to him
22 Me., 462.
alldreqnests him so to do, he shall so set off olle against the othel',
24 Me., 352.
58 Me., 155.
SEC. 28. Execiltions shall not thns be set off against each othor,
Cases in
when the sl1m due Oil one of them has been lawfully and ill good
which
executions
lllay not be faith assigned to another person, before the creditor in the other
set off.
execution became entitled to the sl1m tine thereon; 1101' when there
RS. ,c.84,§27.
3 Me., 37.
are several creditors or debtOl's in one execution, and the sl1m due
7 Me., 84.
on'
the other is due to 01' from a part of' them only; nOl' as to so
58 Me., 155.

Proceeds of
sa Ie of property mortgaged, how
applied.
Sale without
tender.
RS.,c.84,§28.
24 Me., 110.

Executions
and warrants
of distress
against
towns, how
issued and
sa,tisfied on
IJersonal estate; how
levied on
real estate.
R.S.,c.84,§29.
69 Me., 467-9.

Notice and
incidents of
the sale.
RS. ,c.84,§30.
69 Me., 469,
470.

mnch of the first execl1tion as is due to the attorney in the snit for
his fees and disbursements thercin,
SEC. 29. The officer shall apply the proceeds of the sale of
property mortgaged or pledged, after deducting his fees and oharges
of sale, to the payment of the sum paid or tendered to the mortgagee, pledgee, or holder, and the interest thereon from the time
of such payment; and the residue of such proceeds shall be applied
to the satisfaction of the plaintiff's judgment as provided by law;
or the plaintiff may have the property seized and sold on the exeClltion, as in other cases, subject to the rights and interests of such
mortgagee, pledgee, or holder, without paying or tendering the
debt due to him.
SEC. 30.
All executions or warrants of distress against a town
shall be issued against the goods and chattels of the inhabitants
thereof, and against the real estate situated therein, whether owned
by such town or not; and the officer executing them shall satisfy
them by distress and sale of the goods and chattels of the inhabitants as provided by law; and for want thereof, after diligent
search, which faot the officer shall certify in his return, he shall
levy upon and sell so much of the real estate in said town by lots,
as they are owned, occupied, or lotted out on the plan thereof, as
is necessary to satisfy said precepts and expenses of sale.
SEC. 31. He shall advertise in the state paper, and in one of
the newspapers printed in the county where the lands lie, if any,
three weeks successively, the names of such proprietors as are
known to him, of the lands which he proposes to sell, with the
amount of the execution or warrant of distress; and, where the
names of the proprietors are not known, he shall publish the numbers of the lots or divisions of said land; th~ last publication shall
be three months before the time appointed for the sale. If necessary to complete the sale, he may adjourn it from day to day not
exceeding three days. He shall give a deed to the purchaser of
said land in fee, expressing therein the cause of sale. The proprietor of the land so sold may redeem it within a year after the
sale, by paying the sum for which it was sold, the necessary charges,
and interest thereon.
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SEC. 32. The owner of any real or personal estate so sold, may CHAP. 85.
recover against the town, in an action of assumpsit, the full value Remedy of
owner of
thereof with interest at the rate of twelve pel' cent. yearly, with property so
sold.
costs of suit; and may prove and recover the real value thereof, E.S.
,c.84, §31.
69 Me., 468,
whatever was the price at which it was sold.
470.

..
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CHAPTER 85.
BAIL IN CIVIL ACTIONS.
SEC.

1.
2.
3.
4.
5.
6.

7.
8.
9.
10.
11.
12.

13.
14.
15.
16.

Bail shall be by bond to the sheriff or other officer j bond to be
returned with the writ.
What bail sheriff may l·equire.
In what cases the obligors shall be held.
Surrender of principal before entry; how to be done and its effect.
Names of bail to be entered on execution.
Officer to notify bail j his fees to be paid.
Surrender of principal in court.
In case of avoidance, officer's duty and liability of bail.
When scire facias against bail may issue.
Plcadings and defence by bail.
Surrender of principal 011 scire facias.
Proceedings when bail is taken in a justice action.
Surrender and commitment of principal in such case, and its effect.
Officer's fees, duty, and liability for neglect.
Surrender in such case before judgment, and after jUdgment.
Remedy of bail against principal.

SEC. 1. When bail is taken on mesne process, it shall be by
bond to the sheriff, if taken by him or his deputy, otherwise to the
officer making the arrest, with condition that the defendant will
appeal' and answer to the suit, and abide final judgment thereon
and not avoid. The bond shall be returned with the writ, and
the clerk shall note on the writ that a bail bond is so filed.
SEC. 2: No officer shall be obliged to accept a bail bond unless
signed by two sureties, at least, having sufficient property in the
county in which the principal is arrested or held in custody; and
if he takes a bail bond with only one surety, he shall be liable to
the plaintiff for any deficiency thereof.
SEC. 3. A bail bond shall bind the obligors though signed by
only one surety, or when signed by two or more sureties, when all
or any of them had not sufficient property in the county.
SEC. 4. Any bail may, before the action is entered, exonerate
himself from all liability, by surrendering his principal to the jail

Bail by bond
to offioer
returned
with writ.
E. S. ,c.85, § 1.
1 Me., 336.
4 Me., 13.
8 11e., 423.
40 Me., 125.

What bail
officer may
require.
R.S.,c.85, § 2.
2 Me., 48.

In what cases
obligors are
held.
R.S.,c.85, § 3.
Surrender of
principal be-
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85. in the county where the arrest was made, or in the county where

the writ is returnable, and within fifteen days thereafter, leaving
with the jailer an attested copy of the "ivrit or process whereby the
arrest was made, of the retm'n indorsed thereon, and of the bail
bond, and notifying, in writing, the plaintiff or his attorney of the
time and place of the commitment; and the jailer shall receive
him into custody as if committed by the ofiicer making the arrest.
SEC. 5. If judgment is rendered against the principal in the
Names of
bail to be
action
in which the bail is taken, the clerk of the court or trial
entered on
execution.
justice issuing the execution on the judgment, shall insert, on the
R.S.,c.85, § 5.
margin thereof, the names of the bail, their addition and place of
4 Me., 13.
abode, if inserted in the bail bond; and if the debtor is committed
to jail, the clerk or justice shall note in like manner the jail to
which he is committed.
Officer to
SEC. 6. The officer holding the execution, fifteen days at least
notify bail j
before its expiration, whether the debtor has given bail to the
his fees to
be paid.
arresting ofiicer 01' the jailer, shall notify the bail personally, or by
R.S.,c.85, § 6.
7 Me., 81.
leaving a notice in writing, by him signed, at his u~mal place of
abode, if in the ofiicer's county, certifying that he cannot find the
principal debtor, or property wherewith to satisfy the execution,
for which he may demand audl'eceive of the bail the usual fee for
the service of a writ, and for travel from the dwelling-house of the
officer to the dwelling-house of the bail, and shall minute in said
notice the amount of the fees, which the bail shall pay in twenty
days, unless, one day at least before the execution is returnable,
the bail produce and deliver to the officer the principal debtor.
SEC. 7. If the bail do not surrender the principal as aforesftid,
Surrender of
priucipal in
they may, at any time before fiual judgment in the originftl suit,
court.
R.S.,c.85, § 7. bring him into court where the action is pending, ftnd deliver him
19 Me., 412.
20 Me., 481.
into the custody thereof and be thereby dischftrged.
SEC. 8. In cftse of the avoichnce of the principftl, and return
In case of
avoidance,
on the execution by the officer that he had had it in his hftnds ftt
officer's
duty j liabil- least thirty days before its expiration, and thftt the principftl was
ity of bail.
R.S.,c.85, § 8. not found, his bftil shall satisfy the judgment with interest thereon
from the time when it was rendered, unless they dischftrge themselves by surrendering the principftl before finftl judgment ftgftinst
them on the writ of scire fftcias, or by some other sufiicient defence.
When soire
SEC. 9. When the principftl so avoids, ftnd his property cannot
facias
be
found to sfttisfy the execution, the original creditor may have
against bail
may issue.
a
writ
of scire facias, in his own name, from the same court, against
:R.S. c.85, § 9.
the bail, in vacation 01' in term time, to be sued out within one
year from the rendition of judgment against the principal, and [he]
need not declare on the bail bond, but [may] merely allege that the
defendants became bail in the original action.
SEC. 10. The bail may plead, jointly or severally, that they
Pleadings
fore entry,
howaone
and effect.
R.S.,c.85, §4.
2 Me., 383.
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never became bail as alleged in the writ, and und~r that plea may
avail themselves of every defence which would avail them in an
action of debt on the bond, on the plea that it is not their bond;
01' inay show any s~ecial matter of discharge, filing a brief statement thereof as provided by law.
SEC. 11. The bail may surrender the principal in court before
final judgment on the scire facias, and on paying all the costs on
the scire facias, they shall be discharged; and the principal shall
be committed to jail to remain for the space of fifteen days; and
if the creditol' does not, within that time, take him in execntion,
the sheriff shall discharge him on payment of the legal prison fees.
SEC. 12. 'Whcn bail is taken all mesne proeess in an aetion
returnable before a trial jnstiee, and there is a retlll'n on the execntioT! issned on the jnclgmollt therein, that the pl'ineipal is not
found, the jnstice may issue a seire faeias thereon against the bail,
to be served seven days bofore the day of trial; and if no snffieient
canse is shown to the eontl'ary, he mny render judgment for the
debt and costs reeovercd, with interest thereon from the rendition
of judgment, against the principal, and issue exeelltion aeeordingly,
notwithstanding the debt Hnd eosts on the original jndgment exceed
tAe sum of twenty dollars.
SEC. 13. If the bail, at any time before final jndgment in the
original snit or on scire faeias, brings the prillcipal before the justiee, and proenres the attendance of an officer to receive him, the
justice shall make a record of the sl1l'l'ender, and ordel' him into
the cnstody of the officer to be committed to jail, to be proceeded
with as mentioned in the preceding sections; and on payment of
costs on the scdl'e facias, the bail shall be full'y discharged.
SEC. 14. 1'he officel' shall attend uef'Ol'e a justice for such purpose, when requested; and shall be allowed therefor the same
fees as for arresting and committing a defendant on mesne process; and fo!' neglect of offieial duty ill such case, he shall be
Hnswerable for all damages to the party injl1l'ed thereby.
SEC. 15. If the principal is sl1l'rendered before filial judgment
ill the original suit, the bail shall deliver to the offieer a cop.y of
the writ, with the retul'l1 thereon, attested b'y the justice; \if after
such judgment, the bail shall deliver a copy of the elltry of 8Ul'l'endel', attested by the justice; and in either case the officer shall
deliver it to tl~e jailer with the prisoner; and it shall be a sufficient
warrant to the officer for receiving and conveying him to jail, and
to the jailer for holding him in cl1stody.
SEC. 16. Bail may have their remed'y against their principal,
by all action on the case, for all damages sustained by them by
reason of their suretyship.

CHAP.

85.

and defence
by bail.
RS.,c.85,§10.

Surrender of
principal on
scire facias.
RS.,c.85,§11,

Proceedings
when bail is
taken in a
justice
action.
RS.,c.85,§12.
68 Me., 30.

Surrender
and commitment of
principal in
such case,
and effect
thereof.
R.S.,c.85,§13.

Officer's
fees; dnty,
and liability
for neglect.
R.S.,c.85,§14.

Surrender in
such case
before and
after judgment.
RS.,c.85,§15.
71 Me., 406.

Remedy of
bail against
principal.
RS.,c.85 l §16.
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CHAPTER 86.
TRUSTEE PROCESS.
GENERAL PROVISIONS.
SEC.

1. In what actions trustee process may be used.
2.
3.
4.

5.
6.

7.
S.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21.
22.
23.
24.
25.
26.
27.
28.
29.
30.

31.
32.

33.
34.
35.
36.

Form of the writ.
1Il0de of service.
Effect of service on the trustee.
In what county the action shall be commenced.
Insertion of additional names of trustees.
Notice to principal, if absent from the state. Trustee may appear
for him.
Corporations, domestic, foreign, or alien, may be summoned as
trustees.
Taxes due from principal defendant to corporation, exempted.
Trustee, about to leave the state, may disclose before a justice.
Proceedings in such case.
Court may appoint commissioner to take disclosure for other causes.
Proceedings in such case.
Any trustee may so disclose, by consent.
An inhabitant of another state may be adjudged a trustee. Where
writ may be returnable.
Costs, if the trustee is discharged at the first term. If adjudged
trustee, he may retain his costs.
Disclosure to be sworn to.
Lien for costs on specific articles in his hands. Officer to pay same.
Not to proceed against the principal, if the trustees are all discharged, unless service has been made on him.
Additional compensation, if trustee dwells in another county.
Liability of trustee for not appearing at the first term.
Joint liability for costs if several fail to appear.
Exception in favor of trustees residing out of the county, or absent
from the state, at the time of service.
If the action fails, costs for defendant and trustee.
No costs to trustee on discontinuance, unless he appears.
Trustee living out of the county may appear by attorney.
Proceedings in such case.
If plaintiff thinks proper to examine such trustee, how answers
may be taken.
Disclosure, how sworn to.
Trustee not appearing, to be defaulted.
Trustee may snbmit a statement of facts to the court.
Disclosure deemed true until the contrary is proved; but either
party may allege and prove any facts.
Such proof may be submitted to the court or a jury.
Proceedings, if trustee discloses an assignment of the principal's
claim. Assignee may be summoned. If he appears, his title to
be tried. If he does not appear, his claim to be void.
Principal defendant may be a witness.
Form of judgment against principal and trustees.
Trustee may appear by consent, at a subsequent term, as of the first.
Executor or administrator liable as a trustee for a debt or legacy;
liability of a stockholder of a corporation.
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38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
513.
57.
58.
59.

60.
61.
62.
63.
64.
65.
613.
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If a person dies, after being adjndged trnstee, the goods and effects CHAP.

are held in the hands of the administrator.
If trustee dies before judgment, his administrator may be cited.
If administrator does not appear, judgment rendered against him.
If he does not pay, scire facias to issue.
If trustee dies within thirty days after judgment is rendered, proceedings to preserve the attachment.
Manner of issuing execution if administrator is adjudged trustee.
Remedy on his bond if he neglects to pay.
Specific articles in trustee's hands to be delivered to officer, to be sold.
Remedy, if trustee refuses.
Mode of settling the value, as between the principal and trustee.
If part only is taken, balance to be delivered to the principal.
Officer to restore surplus proceeds of sale.
Trustee process, after commitment of the debtor. Effect thereof.
Proceedings, if trustee discloses property mortgaged to him.
On return of scire facias, amount of excess determined by court
and jury.
On disclosure, trustee shall deliver over property to the officer.
Officer having sold on execution any personal property, shall pay
plaintiff, and the balance to debtor.
Trustee not prevented from selling the proporty mortgaged.
Cases in which a person shall not be adjudged trnstee.
Effect, if defendant in a suit is summoned as trustee of the plaintiff.
Costs in such cases.
If defendant in an action pending is summoned as trnstee of the
plaintiff, proceedings.
If first suit is not continued, and judgment rendered, defendant
shall not afterwards be adjudged a trustee while liable on execution.
If before final judgment defendant is adjudged trustee in prior
sui t, effect.
Money 01: goods may be attached by trustee process before they are
payable.
Proceedings, if trustee does not pay costs, when liable.
Goods fraudulently conveyed, may be held by trustee process.
Trustee may ret,tin in his hands pay for any demand justly due him;
but not for unliquidated damages.
Form of judgment against a trustee.
Discharge of trustee no bar to the claim of principal.
SCIRE

F .ACI.AS.

SEC. G7. Scire facias against trustee.
6S. Judgment on scire facias.
69. When all defendants in writ are defaulted, court may enter up joint
01' several judgments.
70. If any trustee defaulted on the scire facias was examined, judgment
shall be rendered on the facts disclosed or proved.
71. Liability for costs, if discharged on scire facias, not having before
been examined.
72. If examined in the original suit, he may be examined again on scire
facias.
MISCELLANEOUS PROVISIONS.

SEC. 73.

Goods and effects liable to another attachment, if not demanded in
thirty days. Exception.
74. If there is no second attachment, principal may recover them.
75. Demand, how made, if trustee is out of the state; how if he has no
dwelling place in the state.
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SEC. 76. Effect of judg'ment against trustee.
77. Penalty, if trustee discloses falsely ..
78. Trustee exempt from costs on scire facias in certain cases.
79. In case of exceptions, the whole case may be re-examined and
remanded.
TRUSTEE PROCESS IN TRIAL JUSTICES' COURTS.
SEC. 80. Form and service for justice courts. In what county to be brought.
81. Default, if trustee does not appear. Costs, if discharged. Nay
retain costs, if adjudged trustee. Costs on discontiuuance.
82. Subsequent proceedings. Discharge of trustee, if judgment is less
thau five dollars, unless in case of set-off.
83. How execution shall issue, if defendant or trustee removes from the
county.
84. Proceedings, if trustee is discharged, living in a county different
from plaintiff and defeudant.
DISCHARGE OF TRUSTEE BY PRINCIPAL DEFENDANT GIV]]\[G BOND.
SEC. 85.

Principal defendant may deliver bond to officer; its condition and
how approved.
86. Officer shall give immediate notice to trustees and return bond with
writ.
87. Notice discharges trustees, no disclosure required, and no costs for
trustees.

WHEN TRUSTEE ACTIONS, BROUGHT ON JUDGMENT, MAY BE ABATED.
SEC. 88.

Trustee actions brought on judgment on which execution might
issue, or to vex, or to make costs, abated with costs.

How TRUSTEE llIAY BE HELD WHEN DEMAND AGAINST HIM IS ASSIGNED.
SEC. 89. How demands assigned as security may be trusteed and redeemed.
90. Plaintiff's rights in case of redmption by him.
GENERAL PROVISIONS.

1. All personal actions, except those of detinue, replevin,
actions on the case for malicions prosecution, for slandel' by writing 0)' speaking', and fol' assault and batt81'Y, may be commenced by
trnstee process in the snpreme jndicial conrt; 01' when the amount
demanded in damages is not lcss than fiye dollars, nor more than
twenty dollars, before a mnnicipal or police conrt, or a trial justice.
SEC. 2.
The writ shall be in the form established by law,
Form of wri t.
R.S.,c.86, § 2.
authorizing an attaehment of goods and estate of the pl'incipal
defendant in his OWIl hands, and in the hands of the trustees.
SEC. 3. The officeI' serying it shall attach the g'oods and estate
Service.
R.S.,c.86, § 3.
of the principal, and read it to him or leave a copy of it at his last
and nsnal place of abode; which shall be of snfficient service on
the principal, whether any tl'llstee is held or not.
SEC. 4.
A like service on the tl'l1stee shall bind all goods,
Effect of
service on
or
tlredits
of the principal defendant intrnsted [to] and
effects)
trust.ee.
R.S.,c.86, § 4. deposited in his possession, to respond [to] the final judgment in
32 Me., 33.
the nction as when attached by the ordinary process.
47 Me., 304.
In what
SEC. 5. If all the trustees li,'e in the same connt.Y, the action
countyacshall
be bronght there; if they reside in diffel'ent counties, in any
tion to be

In what actions trustee process
may be used.
R.S.,c.8U, § 1.
36 Me., 234.
57 Ne., 408.
70 Me., 242-3.

SEC.
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county in which one of them resides; and. in a trustee process
against a corporation aggregate, its residence shall be deemed to
be in the county in which it has its established or usual place of
business, held its last ann ual meeting, or usually holds its meetings.
SEC. 6. The plaintiff' may insert the names of as many persons
as trustees, as he deems necesSHry, at any time before the process
is served on the principal, bnt not after; and he may have a further
service matle on any trustee, if found expedient, if the service is
afterwards made 01' renewed on the principal; but no costs for
services shall be taxed for the plaintiff' ill sllch case, except for
that last made.
SEC. 7. When the principal is out of the state at the time of the
service, and has no agent therein, notice shall be given as provided
in section twenty-one, [of] ehapter eighty-one; or proeeedings may
be had as proyided in section three of chaptel' eighty-two, unless
in the mean time he COUles into the state before the sitting of the
court; and when he does not appeal' in his own pel'son or by
attorney, anyone or more of' the tl'Ustees having goods, effects, 01'
credits in their hands, and being adjudged trustees, may appeal' in
his behalf, and in his name plead and defend the cause.
SEC. 8. All [domestic] corporations, and all foreign 01' alien companies 01' corporations established by the laws of any other state 01'
country, and having a place of business, or doing business within
this state, lllay be summoned as trustees, and tlw [trustee] writs
[may be] served on them, as other writs [are served] 011 sueh companies or cOl'porations; and they may answer by attorney 01' agent,
and make disclosures, which shall be signed and sworn to by such
attorney 01' agent, 01' such other person as lIpon whom legal service
of the writ lllay be made; and the SHine pl'oeeedings shall thereupon be had throughout, except necessary ehanges in form, as in
other cases of foreign attachment. (a)
SEC. 9. Any cOl'pOl'ation summolled as trustees of a defendant,
may set off and deduct fr0111 allY amount found clue the defendant
from the trustees alld attached by trustee pI'ocess, the amollilt due
from the defendant to the tl'Ustees for taxes_
SEC. 10. When any person summoned as trustee is about to depart
from the state, or go 011 a voyage, and not return before the tel'm
of the eourt where he is sllmlllonec1 to appear, he may apply to a
justice of the peace and q llorum of the COUll ty where he resicle~, for
a llotiee to the plailltiff in the suit to appeal' before said justice at
a place alld time appointed, fOI' taking his disclosure. On service
made and returned according to the order of the justice, the
examination and disclosure shall be tnken and sworll to before him;
(a) 34 Me., 590; 37 Me., 321; 47 Me., 304; 51 Me., 372; 52 Me., 593; 55
Me.,350; 62 Me., 256; 67 Me., 497.
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86. and being certificd and retl1rned to the COUl't, the same proceed-

Court may
appoint commissioner to
take disclosure for other
causes.
Proceedings
in such case.
R.S.,c.86,§10.

Any trustee
may so disclose, by
consent.
R.S.,c.85,§11.
Inhabitant
of another
state may be
adjudged
trustee; writ
where
returnable.
R.S.,c.8G,§12.
33 Me., 410.
Trustee who
comes into
court is entitled to
costs.
1881, c. 18.

-how paid.

\

Disclosure to
be sworn to.
R.S.,c.85,S14.
36 Me., 21)8.

ings may be had thereon as if it had been in COl1l't.
SEc.l1. The court before whom any trustee is summoned, may
appoint a commissioner to take the examination and c1iselosure of
such trustee whcn allY other reasonable canse appears, and prcscribe the notice to be given to the plaintiff, of the time and place
thereof; and 11pon retnl'll of such service made, the examinat.ion
and disclosure shall be taken and swom to befol'e the commissioner, and being certified by him and returned to COl1l't, the same
proceedings may be had thereon as if it had been in conrt.
SEC. 12. The examination and disclosl1l'e of any person snm
moned as trustee may be taken,. as provided in seetion ten, when
the plaintiff and trustee consent thereto,
SEC. 13. Any persou summoned as trustee may be adjudged
tl'llstee by the court, though he was not then, and nevel' had been
an inhabitant of this [the] state; and the writ may be made
l'etmnable ill the county in which either the plaintiff or principal
defendant resides.
SEC. 14. If :'Iny snpposed trustee comes into COUl't at the til'st
term and snbmits himself to examination, on oath, aftc!, having
in writing' declared that at the time of the service of the trnstee
proeess upon him, he had not any [no] goods, effects or credit.s of
the principal in his possession, he shall be entitled to his costs,
as in civil actions whel'e issne is joined for trial; and if adjndged a
trustee, [heJ may deduct his costs from the goods, effects and crcdits
in his hands, and he shall be chargeable for the halance only to be
paid on the execution. If snch goods, effeets and cl'edits al'e not
of snffident valne to dischnrge the costs taxed in his favor, he shall
have judgment and execlltion against the plaintiff for the balance
of such costs, after dedncting the snm disclosed, in the same manner as if he had been discharged. (a)
SEC. 15. The disclosure, when completed and subscribed by
the tl'l1stee, shall be swom to by him in open court, 01' before
some justice ?f the peace.
Q

(a) 3 Me., 49; 18 Me., 3313, 363; 29 Me" 464.
Answers to interrogatories; 18 Me., 188; 33 Me., 32; 34 Me., 589; 38
Me., 134; 41 Me., 325; 45 Me" 218; 45 Me" 229.
Persons, claims and property not subject to trustee process; 17 Me., 30;
24~Ie.,450; 27 Me., 298; 32Me.,33; 33Me.,415; 34 Me"125; 39 Me., 155;
42 Me., 136,355; 45Me.,295; 48Me.,82,322,3<l7; 49 Me., 82; 53 Me.,550~
Interest; 18 Me., 336.
Oosts; 10 Me., 467; 18 Me., 3313; 29 Me" 454; 45 Mo., 22, 93, 229; 56
Me., 80; 59 Me., 427.
When charged; 4 Me., 494, 543; 6 Me., 80, 383; 7 Me., 31)6; 11 Me., 197;
12 Me., 120; .13 Me., 263,421,429; 15 Me., 87; 17 Mo., 255; 19 Me., 44, 57;
20 Me., 370; 34 Me., 204; 37 Me., 286; 38 Me., 134; 42 Me" 134.
When discharged; 6 Me., 2G3; 17 Me" 30,94; 18 Me., 335; 22 Me., 29;
24 Me., 450; 213 Me.; 135, 450, 542; 27 Mo., 299; 28 Me., 390; 32 Mo., 33;
33 Me., 32; 34 Me., 125; 35 Me., 59,148,157,232; 36 Me., 137, 209, 303; 37
Me.,315; 39 Me., 1135, 404; 42 Me., 135, 297, 365,382; 45 Me., 208; 45 Me.,
1U7,205; 48 Me., 367; 49 Me., 82,284; 51 Me., 371; 52 Me., 593; 53 Me.,
1013; 54 Me., 104.
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SEC. 16. Where any person is adjudged trustee for speeific
articles in his hands, he shall have a lien thereon for his costs;
and the officer, who disposes thereof on execution, shall pay the
trustee the amount due him for costs, and deduct it from the
amount of sale, and account to the creditor for the balance; the
amount of such fees shnll be indorsed on the execution by the
clerk, and shall be evidenee of the lien.
SEC. 17. If all the persons summoned as trustees are discharged, or the suit against them is discontinued, the plailltiff
shall not proceed against the principal defendant, unless there was
sufficiellt personal service of the writ on him; but he may assume
the defence of the suit.
SEC. 18. When the trustee, at the time the writ was served on
him, did not live in the county where tbe writ is retl1l'nable, the
court shall, in case of his discharge, allow him, in addition to his
legal fee, a reasonable compensation for his time and expenses in
appearing and defending.
SEC. 19. If any person resident ill the county in wbich the
writ is retl1l'nable, is summoned, and neglects to appear and submit to examination at the return terlll, without reasollable excuse,
he shall be liable for all costs afterwards arising in the suit, to be
paid out of his own goods or estate, if judgment is rendered for
the plaintiff; unless paid out of the goods or effects in bis hands
belonging to the principal.
SEC. 20. ,Vhen several trustees, resident in the connty where
the action is pending, are snlllll10ned and neglect to appeal', the
jnclgment for costs shall he rendered against them jointly.
SEC. 21. Persons sllmmoned as trnstees, resident out of the
county where the snit is pending, shall not be liable for any costs
arising on the original process; and if the person summoned liS
trnstee is out of the state at the time the writ is served on him,
and appears at the first term of the court after his returll, he shall
be allowed for his costs and charges as if he had appeared at the
return term.
SEC. 22. When the plaintiff does not support his action, the
court shall award costs against him in favor of the principal, and
in favor of the persons SUll11I101Hld as trustees severally who
appeared and snbmitted to examination on oath; and several exe,
cutions shall issue accordingly.
SEC. 23. When a pm'sou sllmmoned as trnstee does not flome
into court, and declare [that] he had no property or credits of
the principal in his hands when the writ was served, and snbmit
himself to examination on oath, the conrt shall not award costs in
his favor, though the snit is discontinned.
SEC. 24. A person snmmoned as trustee, and not then living in
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the connty where the writ is retl1l'nable, shall not be requil'ecl to
appeal' in person in the origi nal suit, 01' ill a suit on sci I'e faci as; but
he may appeal' by attorney, and declare whether he had any goods
01' effeets of the principal in his hands, when the writ was served;
and thereupon offer to submit himself to examination on oath.
SEC. 25. If the plaintiff proceeds no fl1l'ther, the declal'ation
shall be considered as true.
SEC. 26. Bnt if he thinks propel' to examine sneh supposed
tl'l1stee on oath, the answers mny be taken in the connty in whieh
the trnstee dwells, beforo a judge of the snpreme judieial [01'
sllperiot'J court,ot· a justice of the peace.
SEC. 27. 'When a tl'ustee has submitted himself t.o examination
on oath in COUl't, bis disclos\1l'e may be sworn to before 1\ judge of
the eonrt, or a justice of the poace; and being tiled ill conrt, shall
have the same effect as if swom to in open COl1l't.
SEC. 28. When a person dnly snmmolled as trustee, negleets
to appeal' and answer to the snit, he shall be defaulted, and
adjndged trustee as alleged.
SEC. 29. If a person summoned admits that he has in his hands
goods, effeds, 01' credits, of the pl'ineipal, 01' wishes to refo1' that
quefltion to the court npon the faets, he may make a declaration
of sueh faets as he deems material, and submit himself therenpon
to a i'l1l'titer examination on oath; anel such deelara.tion and fl1l'tlHll' examination, if any, shall be sworn to as before provided. (a)
SEC. 30. The answers and statements sworn to by a trustee,
shall be deemed tl'ue, in deciding how far he is chargeable, uutil
the eontrary is pt'oved, but the plaintiff, defendant, and trllstee,
may allege and prove any faets matel'ial in deciding that qucstion. (b)
SEC. 31. Any question of fact, at'ising upon sneh adllitional
allegations, may, by consent, be deeided by tho eourt, 01' sllbrnitted to a jl11'y in snoh manner as the eourt directs. (c)
SEC. 32. When it appeal's by the answers of a trustee, that
any effeets, goods, or credits in his hands arc claimed by a third
person in virtlle of an assignment from the prilleipal clebtOl', 01' in
some other way, the eOl1l't may permit snch claimant) if be sees
canse, to appeal'. If he does not appear voluntarily, uotice may
be issued and served on him, as the COllrt directs; and if he
appeal's, he may be admitted as a party to the suit BO far as
respeets his title to the goodB, etreets, 01' eredits in qncstion; and
may allege and prove any fads not stated 01' denicd in the disclosure of the trustee; bnt if he does uot appeal' in person 01' by
(tt) 21 Me., 24; 33 Me., 32; 35 Me., 232.
(b) 17 Me., 95; 1RMe.,188; 25111e., 75, 264;

58 Me., 319; 66 Me., 394; 68 Me., H)9; 71 Me., 69.
(e) 58 Me., 319; 68 Me., 199; 70 Me., 507.

42 Me., 139;

57 Me., 588;
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attorney, the assignment shall have no effect to defeat the plain tiff's attachment. Ca)]
.
SEC. 33. On the trial between the attaching creditor and such
claimant, the principal defendant may be examined as a witness
for eithm' party, if there is no other objection to his competency
exeept his being a party to the original snit.
SEC. 34. ·When the plaintiff reeovers jndgment against the
principal, and there is any supposed trustee who has not appeared
and been disebarged by disclosnre 01' discontinuance of tbe suit
against him, the COllrt shall awal'd jndgment and execution against
the goods, effects, and credits in his bands, as well as against the
priJl(dpal, in the usual form.
SEC. 35. If an agreement is entered on the docket between the
plnintiff and snpposed trustee, that he may appeal' at a subsequent
term of the conrt, with all the achrantages that he would have on
appearing and ftllswel'ing at the first term, the snme shall be allowed
him by the court.
SEC. 36. Any deht 01' legacy due fl'om an executor 01' administrator, and any goods, effects, and credits in his hands, as such,
may be attached by trllstee process. The amount, wbich a stockholder of a corporation is liable to pay to a judgment creditor
tbereof, may be attacbed by a creditor of such jlidgment creditor,
by t1'llstee process served on such stockholder at any time after
the COl11l11enecment of the judgment creditor's action against him,
and before thc rendition of jndgment therein.
SEC. 37. If any person, sUlllmoned as a trnstee in his Own
right, dies before the jndgment recovered by the plaintiff is satisfied, the goods, effects, and crcdits in bis hands at the time of
attachment, shall remain bOllnd thel'eby; and his executors or
. .
.
. .
acltTIlmstl'atOJ's shall be hable therefor as If the wnt had beelJ
originally served on them.
SEC. 38. If hc dies before judgment in the ol'iginal suit, his
execntor or administrator ma'y appeal' voluntarily, 01' may be cited
to appear as in case of the death of H defendant ill a common [an
ordinary] adiotl; and the further proceedings shall thell be conducted as if the execlltor or administrator had been originally summoned as trustee; except that the examination of the deceased,
if any had been taken and filed, shall have the same effect as if he
were living.
SEC. 39. If in such case the executor or administrator does
not appeal', the plaintiff, instead of snggesting the death of the
deceased, may take judgment against him by default, or otherwise,
as if he were living; and the executor or administrator shall pay,
(a)1 Me., 328; 3Me.,348j 5 Me., 411 j llMe.,448j 16Me.,254; 17 Me., 255,
328; 221\1e.,82; 26Me.,135; 29 Me., 487; 33Me.,441; 35Me.,232j 37Me.,
410; 40Me.,91; 42 Me., 383; 46Me.,20; 48Me.,43; 59Me.,425; 66 Me., 394.
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pay to the principal defendant; and he shall be thereby discharged
from all demands on the part of the principal defendant in the Sllit
for the amount so paid, as if he had himself been adjudgcd trnstee.
SEC. 40. If the executor or administrator in the case last mentioned does not voluntarily pay the amount in his hands, the plaintiff may proceed by writ of scire facias, as if the jndgment ill the
first snit had been against him as trnstee; but if he is discharged,
he may recover costs or not at the discretion of the conrt.
SEC. 41. If any person, against whom execution issues as
trustee, is not living at the expiration of thirty days after final
jndgment ill the trustee snit, the demand, to be made by force of
the execution for continuing the attachment as provided in section seventy-three, may be made on his executor or aclnJinistl'ator
at any time within thil'ty days after his appointment; find shall have
the same effect as if made withiu thirty days after the judgment.
SEC. 42. When an executor Ot' administt'atot' is adjudged
'trustee on acconnt of goods, effects, or credits ill his hands 01' possession merely as executOl' 01' administmtor, in a snit originally
commenced against him as a trustee, or against the deceased, or
in the original snit, or on a writ of scire facias, the exeention shall
not be served on his own goods or estate, 01' on his person; but
he shall be liable for the amount in his hands, in like manner and
to the same extent only, as he would have been to the principal
defendant if there had been no trustee process,
SEC. 43. If after final judgment against an execntor 01' administrator for any certain sum due from him as trllstee, he neglects
to pHy it, the original plaintiff in the foreign attachment shall have
the sallle remedy fot· recovering the amonn t, either upon a suggestion of waste or by a snit on the admillistratioll bonel, as the
principal defendant in the fot'eign attachment wonld have had
llpon a judgment recovered by himself for the same demand against
the executor or administrator.
SEC. 44.
When an,)' person sllmmoned as trustee is bound to
deliver to the principal defendant any specific artieies, he shall
deliver them, or so much thereof as may be necessary, to the oill.
eel' holding the execution; and they shall be sold by the officer
Rnd the proceeds Rpplied and accounted for, as if they had been
taken on execution in eomlllon form.
SEC. 45. If the trustee neglects or refuses to deliver them, or
sufficient to satisfy the execution, the judgment creditor may have
his remedy on a scire facias, as pt'ovided in sections f7'om sixtyseven to seventy-two inclusive of this chapter " and the debtor
his remedy for an overplus belonging to him, as at common law.
SEC. 46. When by the terms of'the contract between the trustee
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and the principal debtor, any mode of ascertaining the value of
the propcrty to be delivercd to the officer is pointed ont, the offi(~er
shall, on the application of the tI'nstee, notify the principal debtor
. l yto t I10 C1el'Ivery, t Ilat t Ile vaI ue Illay IJe t IlUS ascertmnec,
. ] as
prevIOus
far as it Illay affect the performance of the contract; and in other
cases the value of the property, as between the principal ancl the
trustec, shall be estimated and ascertained by the appraisal of
three disinterested men, chosen, olle by the trustee, one by the
officcr, and one by the principal, if he see[sJ cause; and if he
neglects or refuses, by the officcr; and they shall all be duly swom
to appl'aise the same, and the officer, justice, and appraisers, shall
certi(y their doings on the execution.
SEC. 47. When a part of such goods and articles is taken in
execution as aforesaid, the trustee llIay deliver the residue to the
principal, 01' tender it to him within thirty days after satisfaction
of the execution, as he might have delivered the whole.
SEC. 48. Any surplus money, remuining in the hands of the
officer, after satisfying the execution and fces, shall be paid to the
principal, if within his precinct, if not, to the trustee.
SEC. 49. vVhen a judgment creditor has can sed the debtor to
be committed in [onJ execution, and afterwards discovers goods,
effects, or credits of the debtor, not attachable by the ordinary
process of law, he may have the benefit of the trustee process like
any other creditor, if, within sel'en days after the service of the
process, he discharges the dcbtor f!'Olll prison by a written direction
to the jailer, stating the reason therefor; but sueh discharge shall
not annul 01' affect the judgment.
SEC. 50. vVhen a trustee states in his disclosure that he had,
at the time the process was served on him, in his possession, property not exempted by law from attachment, mortgaged, pledged,
01' delivered to him by the principal defendant to secure the payment of a sum of money due to him, and that the principal defendant has an existing right to redeem it by payment thereof, the
court or justice, before which the action is pending, shall order,
that, on payment or tender of snch money by the plaintiff to said
trl1stee within such time as the COl1l't orders, and while the right
of redemptioll exists, he shall deliver over the property to the offi·
eel' serving the process, to be held and disposed of as if it had been
attached on mesne process; and in defanlt thereof, that he shall
be charged as the trustee of the principal debtor. This order shall
be entered on the records of the COlll't or justice.
SEC. 51. On the return of the scire facias against such trustee,
if it appears that the plaintiff has complied with the order of the
court or justice, and the trustee has refused 01' neglected to comply
therewith, the COUl't or justice shall enter up judgment against him
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tling the
value, as between the
principal
and trustee.
RS.,c.86,§46.
65 Me., 302.

If part only

is taken,
balance to
be delivered
to principal.
R.S.,c.8G,§47.
Officer to
restore
surplus.
R.S.,c.86,§48.
Trustee process, after
COlllllli tIll ent
oftheclebtor.
Effect thereof.
RS.,c.86,§49,
1 Me., 162.
13 Me., 422.

Proceedings,
if trustee
discloses
property
mortgaged
to him.
R.S.,c.8G,§50.
13 Me., 429.
32 Me., 174.
35 Me., 59,
148.
36 Me., 137.
37 Me., 316.
42 Me., 136,
3GG.
46 Me., 296.
49 Me., 83.
56 Me., 334.
58 Me., 286-7.
67 Me., 159.

On return of
scire facias,
excess determined by
cOlll'torjury.
R,i:-i.,c.8G,§51.
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86. for the amount due ancl l'etl1l'ned unsatisfied on the execntion, if

On disclosure, trustee
to deliver
property to
officer.
R.S.,c.86,§52.
60 Me., 175.

Officer ha vinp: sold
property on
execution,
to pay plaintiff, and balance to
debtor.
R.S.,c.86,§53.

Trustee not
prevented
from selling
property
lllol'tp:aged.
RS.,c.86,§54.

Cases in
which a
person shall
not be adjudged
trust.ee.
R.S.,c.86,§55.
71 Me., 435,
442.

there appears to be in his hands sneh an amount ot the pl'operty
mortgaged over and above the snm due him; but if not, then for
the amonnt of said property exceedillg that enm, if any; and this
amonnt of excess shan, on the trial of the scire facias, be determined
by the COlll't 01' jnr,Y.
SEC. 52. If, by the disclo1snre, it appears that the property in
the hands of the snpposecl t1'l1stees was mortgaged, pledged, 01'
subject to a lien to indemni(y him against any liability, or to seenre
the performanee of allY contl'act or eondition, and that the principal defendant bas an existing right to redeem it, the COl1l't may
order, that, upon the disebarge of sneh liability or [the] performance of snch contract or condition by the plaintiff, within snch time
as the COl1l't or justice orders, and while the right of redeeming
exists, snch trustee shall deliver over the property to the officer, to
be hy him held and disposed of as if it had been attached.
SEC. 53. The officer, having sold 011 executiun an,)' personal
property deliverod to him in virtne of this chapter, after deducting
the fees and charges of sale, shall pay the plaintiff the sum by him
paid or tendered to the trustee, 01' applied in the pedOl'l11anee of
snch eontract or condition, 01' discharge of such liability, and the
interest from the time of sueh payl11ent, tender, 01' application, to
the time of sale; and so tnuc:h of the residue, as is required therefor, he shall apply in satisfaction of the plaiutiff's judgment, and
pay the balance, if any, to the debtor, first payillg the trustee his
costs accruing before the service of the scire facias, as provided in
section fonrteen.
SEC. 54. Nothing contained in this chapter shall prevent the
trustee from selling the goods in his hands for the payment of the
snm for which they were mortgaged, pledged, or otherwise liable,
at any time before the amount due to him is paid or tendered as
aforesaid, if the sale would be anthorized by the terms of the contraet between him anel the principal defendant.
SEC. 55. No person shall be adjudged trustee,
j i 'i1'8t.-By reason of ally negotiable bill, draft, note, or other
security drawn, accepted) made, or indorsed by him, except in the
cases provided in seetioll sixty-three;
Second.-By reason of any money or other thing received or
collected by him as an officer, by force of a legal process in favor
of the principal defendant in the trustee process, although it has
been previously demanded of him by the defendant;
Tldl'd.-By reason of any money in his hands as a public
officer, and f01' which he is accountable to the principal defendant;
Fo7tl'th.-By reaEon of any money or other thing due from
him to the principal defendant, unless at the time of the service
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of thewl'it upon him, it is dne absolntely and not on an'y contingene.r; (a)
Piftl~.-B.y I'eason of an'y debt dne fl'om him on a judgment,
'l I . I' II
.
I
W I11 e Ie IS la) e to an execntlOn t lereon ;
SixtlL-B'y I'eason of any amonnt dne fl'om him to the principal
defendant, as wages for his pel'sonal labor, 01' that of his wife or
minol' children, for a time not exceeding one month Ilext preceding the service of the process, andnot exceedi ng twen ty dollHl's of the
amount due to him a~ wages fOi' his pel'sOlHtllabor; and this shall
not beexell1pt in any suitfol' necessaries fm'nished him 01' hisfamil'y;
moreover, wages of minor children and of' women, shall not, in
any case, be snbject to trustee process on acconnt of any debt of
parent 01' hnsband; (b)
SeventA.- 'Where service was made on him b'y leaving a cop.y,
and heforo aetnal notice of snch serviee 01' reasonahle ground of
belief that it was made, he paid the debt dne to the pl'incipal
defendant, 01' gave his negotiable seelll'ity therefor;
EigMk-By roaROn of allY amount (lue for board furnished,
allY mOIl1 bel' of the legislature, while in attendance npon the
sessions thereof.
SEO. 50.
vVhen an action is brought for the l'ecovel'Y of a
demand, and the defendant is summoned as a tl'llstee of the plaintiff, the action shall be continued to await the disclosul'e of the
trustee, unless the cOl1rt otherwise orders, and if the defendant is
adjudged trustee, the disclosure and the jJl'oeeedings thereon may
be gi ven in evidence on the trial of the action between the trustee
and his (~I'eclitor.
SEO. 57. If the amount disclosed is as large as the sum recoyered in the action, the trustee shall be liable to no costs after the
service of the trustee process npon him; otherwise, he shall be
liable to legal costs.
SEO. 58. If, during the pendenoy of an action, the defendant
is sUlllllloned as the trustee of the plaintiff, the first suit ma'y neyertheless proceed so far as to ascertain by a verdict or otherwise,
what sum, if any, is due from the defendant; bnt the COlll't may,
on motion of the plaintiff in the trustee suit, continue it for judgment, until the termination of the trustee suit, or nntil the attachment therein is dissolved by the discharge of the trustee, or
satisfaction of the judgment otherwise.
SEO. 59. If the first suit is not continued, and judgment is
rendered therein, the defendant shall not be adjudged afterwards
(a) 3 Me., 50; 30 1IIe., 388; 35 Me.,232; 47 Me., 564; 49 Me., 284; 50
Me., 298; 63 Me., 67; 65 Me., 535; 70 Me., 141.
(b) 22 Me., 494; 36 Me., 465; 37 Me., 203; 60 Me., 344; 61 Me., 524; 72
life., 449.
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62 Me., 25e.
72 Me., 454.
Cases in
which a pershall not
be adjlldged
trustee.
1877, c. 210.
Wages of
children and
women for
debt of parent or husbancl.

SOil

R.S.,c.86.§55.
72 Me., 520.

Effect, if
clef'tin a snit
issnmmoned
as trustee of
plaintiff.
R. S. ,c.86.§56.
17 Me., 255.
36 Me., 308.
58 Me., 219.
72 Me., 452.
Costs ill such
cases.
R.S.,c.86.§57.
58 Me., 3U).

Proceedings,
if def't in ac-

tion pend ing
is snmmoned
as trus tee of
plailltiff.
R.S.,c.86,§58.
17 Me., 255.
58 Me., 319.
72 Me., 452-4.

If in first

suit juclg't
is rendered,
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86. a trustee on account of the demand thus recovered against h1m,

def't cannot
be adjudged
trustee afterwards.
R.S.,c.81l.§59.
72 lIIe., 453-4.
Effect if before final
judg't is rendered, def't
is adjudged
trustee.
R.S. ,c.86,§60.
Money, &c.,
may be attached by
trustee process before
payable.
R.i:). ,c.8G,§G1.
Proceedings
if trustee
does not pay
costs, IV hen
liable.
R.S.,c.8G,§62.

Goods fraud111en tly COllveyed, may
be held by
trustee process.
R.S.,c.80,§(J3.

Trustee may
retain pay
due him, but
not for unliquidated
damages.
R.i:). ,c.86,§04.
7 Me., 301.
54 Me., 539.
62 Me., 125.
65 Me., 302.

Form of
judgment
agninst a
trustee.
R.S .• c.86,§65.
25 Me., 2G2.
28 Me., 455.
34 1\Ie., 124,
589.
42 Me., 135.

while he is liable to an execution thereon.
SEC. 60. If, before final judgment is rendered in the first suit,
the defendant in that suit is adjudged trustee in the other and
pays thereon the money demanded in the first suit, or any part of
it, the fact shall be stated on the record of the first suit, and
judgment therein shall be rendered for the costs due to the plaintiff and for snch part of the debt or damag'es, if any, as remains
due and unpaid.
SEC. 61. Any money or other thing due absolutely, to the
principal defendant, may be attached before it has become payable; hut the trustee shall not be compelled to payor deliver it
before the time appointed therefor by the contract. (a)
SEC. 62. If the person summoned as trustee, and liable for
costs as provided in section nineteen, does not voluntarily pay
them, when demanded by the officer serving the execution, he
shall state the fact in his l'etmn on the execution; and if it
appears by the return that they have not been paid by anyone,
the court shall a,Yard execution against such· trustee for the
amount of such costs.
SEC. 63. If n,ny alleged trustee has in his possession any goods,
effects, or credits of the principal defendant, which he holds under
a conveyance fraudulent and void as to the defendant's creditors,
he may be adjudged a trustee on account thereof, although the
principal defendant could not have maintained an action therefor
against him. (b)
SEC. 64. Every trustee shall be allowed to retain or deduct
out of the goods, effects, and credits in his hands, all his demands
against the principal defendant, of which he could have availed
himself, if he had not been summoned as trustee, by way of setoff on trial, 01' by a set-off of judgments 01' executions between
himself and the principal defendant, except unliquidated damages
for wrongs and injuries; and he shall be liable for the balance
only, after their mutual demands are adjusted.
SEC. 65. "Vhen a person is adjudged trustee on disclosure in
the original suit, the amount for which he is chargeable shall be
fixed by the court, subject to exceptions, and be conclusive on
scire facias, unless, for cause shown, an additional disclosure is
allowed; but on default, the amount need not be expressed in the
judgment; and in all cases on scire facias, if he is adjudged trustee,
the amount for which he is chargeable shall be expressed in the
judgment.
(a) 4 Me., 532; 22 Me., 182; 65 Me., 535.
(b) 25 Me., 264; 29 I1Ie., 487; 35 Me., 332;
Me., 419 j 66 Me., 247 j 67 Me., 162.

46 Me., 296;

48 Me., 320; 57
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SEC. 66. If any alleged trustee is discharged, the judgment CHAP. 86.
shall be no bar to an action brought by the principal defendant Discharg-eno
bar to cbi m
against him for the same demand.
of principal.

RS. ,c.8Ci, §66.
58 Me., 319.

SCIRE FACIAS.
SEC. 67. When a person adjudged a trustee in the original
action does not, on demand of the officer holding the execution
pay over and deliver to him the goods, effects, and credits in his
hands, and the execution is returned unsatisfied, the plaintiff may
sue out a writ of scire facias against such trust.ee, from the court
or justice that rendered the judgment, to show cause why judgment and execution should not be awarded agaim;t him and his
own goods and est.ate, for the sum remaining due on the judgment
against the principal defendant.
SEC. 68. After such writ has been duly served on him, if he
neglects to appear and answer thereto, he shall be defaulted; and
if he was not duly examined in the original suit, judgment shall be
rendered against him for the whole SUln remaining due on the
judgment against the principal defendant ..
SEC. 69. When all the defendants in a writ of scire facias are
defaulted, not having been examined in the original snit, the court
may enter'up joint or several judgments, as the case requires, and
issue execution in common form.
SEC. 70. If any trustee, defaulted on the scire facias, was
examined in the original suit, judgment shall be rendered on the
facts stated in his disclosure or proved at the trial, for such part
of the goods, effects, and credits, for which he is chargeable as
trustee, as remain in his hands, if any, or so much thereof as is
then due and unsatisfied on the judgment against the principal
defendant; but if it appears that such person paid and deliyered
the whole amount thereof on the execution issued on the original
judgment, he sha'!l not be liable for any costs on the scire facias.
SEC. 71. If the trustee appears and answers to the scire facias,
and was not examined in the original suit, he may be examined as
he might have been on the original suit; and if, on such examination, he appears not chargeable, the court shall render judgment
against him for costs only, if resident in the county where the
original process was returnable; but if not resident in such
county, he shall not payor recover any costs. (a)
SEC. 72. If he had been examined in the original snit, the
court may permit or require him to be examined anew in the suit
of scire facias; and he may then prol'e any mntte]' propel' for his
defence; and the COl11't may enter snch judgment, as law and
(a) 7 Me., 130;

36 Me., 303; 40 Me., 260; 48 Me., 82;

60 Me., 173.

Scire facias
against
trustee.
RS.,c.8Ci,§67.
23 Me., CiS.
48 Me., 171.
58 Me., 113.
Ci5 Me., 302.
613 Me., 164-5.

Judg-ment
on scire
facias.
RS.,c.813,§138.

When all
def'ts are defaulted,joint
or several
judgment.
RS.,c.813,§Ci9.
If trustee,
defaulted on
scire fachls,
was examined in first
snit, jnrlg't
on his disclosure.
RS.,c.813,§70.
40 Me., 259.
46 Me., 92,
350.

Liability for
costs if discharged on
scire facias,
Hot having
heen before
examined.
R.S.,c.86,§71.

If examined
in original
snit, trustee
may be
examined
again.

R.~.,c.86,§72.
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86. jnstice reqnire, upon the whole matter appearing on snch examination and trial. (a)
:lYlISCELLANEOUS PROVISIONS.

Goods and
effects liable
to another
attachment
if not demanded in
thirty days.
Exce·ption.
R.S.,c.86,§73.
34 life., 73.
36 life., 308.

58 lIf e., 286.

65 Me., 302.

If no seoond
attachment,
principal
may recover
them.

R.S.,c.86,§74.
64 Me., 349.
Demand,
how made if
trustee is out
of the state,
or has no
dwelling in
the state.
R.S.,c.86,§75.

Effect of
jndgment
against;
trustee.
R.S.,c.86,§76.
18 Me., 335.
34 Me., 73.
48 Me., 143.
65 life., 302.

Penalty if
trustee discloses
falsely.
R.S.,c.86,§77.
16 Me., 435.
57 Me., 338,
419.

SEC. 73. When any person is adjl1dged a trnstee, if the goods,
effects, and credits in his hands, are not demanded of him by virtne
of the execntion within thirty days next after final jndgment, the
attachment of them by the original pl'ocess is dissolved; and they
are liable to another attachment as though the priOl' attachment
had not been made; bnt when the debt dne fl'om the trustee to
the principal defenuant is payable at a fntlll'e day, 01' specific
property is in his hHlld8 which he is bonncl to deliver at a fntl1l'e
day, the attachment shall conlinlle nntil the expiration of thirty
days after snch debt is payable in money, 01' the property aforesaid is demanded of the trnstee.
SEC. 74. If there is no second attachment, the principal defend·
ant in the suit may recover the goods, effects, and credits, if not
so demanded, as if they had not been attached.
SEC. 75. vVben the oft1cer holding the execution cannot find
the trustee in the state, a copy of the exeeution may be left at his
dwelling-bonse, 01' last and nsnal place of abode, with notice to
the trnstee indorsed thereon, and signed by the officer, signifying
that he is reqnired to pay and deliver, towa1'Cls satisfying snch
execlltion, the goods, effects, and credits, for which he is liable.
When snch trustee has no such d welling-honse or plnce of abode
in this [tho] state, such copy and notiee may be left at his dwelling-house oJ' place of abode without the state, or be delivered to
him personally by the officer, or other person by his direction;
and snell notice in either case shaH be deemed a sufficient demand
for all the pUl'poses mentioned in the two preceding sections.
SEC. 76. The jndgment against any person as trustee shall
discharge him from all demands by the prineipal defendant 01' his
exeeutors 01' administrators, for all goods, effects and credits, paid,
delivered, 01' accounted for by the trustee thereon; and if he is
afterward sued for the same by the defendant 01' his execlltors or
administrators, such judgments, and disposition [disposal] of the
goods, efi'eds, and credits as above stated, bcing proved, shall be
a bar to the action for the amount so paid or delivered by him.
SEC. 77. If any person summoned as a trustee, upon his examination willfully and knowingly answers falsely, he shall be deemed
guilty of perjUTy; and shall pay to the plaintiff in the suit so much
of the judgment recovered against the principal defendant as
remains unsatisfied, with interest and costs, to be recovered in an
action on the case.
(a) 4 Me., 438;
Me., 173.

15 Me., 345;

25 Me., 266;

40 Me., 260;

41 Me., 131;

60
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SEO. 78. If any person summoned asa trustee is prevented from
appearing in the original suit by absence from the state, 01' any
other reason deemed sufficient by the court, and a default is
entered against him, he shall not be liable for any costs on the
scire facias; but, on his disclosure, the court may·allow him his
reasonable costs and charges, to be retained or recovered as if he
had appeHl'ed in the original suit.
SEO. 79. In all cases under the trlHltee process in the su preme
judicial [or snperior] court, where exceptions are taken to the
ruling and deeision of a single judge as to the liability of the
tl'Ustee to be charged, the whole case may be j'e-examined and
determined by the law court, Hnd remanded for further disclosures
or other proceedings, as the court thinks [that] justice requires. eel)

CHAP. 86.
Trusteeex::erupt from
costs on scire
facias in certain cases.
R.S. ,c.86,§78.
60 Me., 346.

On exceptions, whole
case l'e-examineel by
law court.
RS. ,c.86,§79.

TRUSTEE PROOESS IN TRIAL JUSTICES' OOURTS.
SEO. 80. "Vhen a trustee process is issued by a municipal or Form and
of
police conrt or a trial justice, the writ shall be iu the forl11 now in service
trustee prouse, and may contain a directioll to attach pl'operty of the IJl'incipal cess for justices' courts.
ill his own hands, as well as in the hands of the person named as
trustee, and be served as a trllstee proces::; issued by a judicial
court, seven days before the return day; and shall be brought in -in what
county
the county where either of the supposed trustees resides; and if brought.
RS.,c.86,§80.
not so brought, it shall be dismissed and the trustees [shall] recover 12
Me., 18.
their costs.
SEO. 81. When the person summoned does not appeal' and Default if
trustee does
answer to the snit, he shall be defaulted, adjndged trllstee, and be not appear.
liable to costs on scire facias; if he appears at the return day and -costs.
RS. ,c. 86, §81.
snbmits himself to an examination on oath and is discharged, he
shall be allowed his legal costs; bnt ifhe is charged, he may retain
the amount of his costs; and when the plaintiff discontinues his
suit against him or the principal, he shall be allowed his costs.
SEO. 82. All subsequent proceedings in snch canses shall be Subsequent
proceedings.
had, as is prescribed in this chapter in trustee processes in the -diseharge
supreme judicial court, varying forms HS circumstances require; of trustee if
judgment is
but when, in a trustee process before such conrt or justice, the debt less than fi ve
unrecovered against the principal is less than five dollars, the trllstee dollars
less in case
shall be discharged, unless the judgmellt is so reduced by meallS of set-off.
RS.,c.86,§82.
of a set-off filed in the case.
SEO. 83. If after a juugment is rendered in snch tmstee pro- Howexecution shall.
cess, the principal defendant 01' trustee removes out of the conn ty issue if deor
in whieh it was [has been] rendered, snch court or justice may fendant
trustee
removes.
issue execution against either, directed to the propel' officer of
R.S. ,c.80, §83~
any other county ~here he is supposed to reside.
SEO. 84. When an action is brought against a trnstee in a Proceedings) .
(a) 29 Me., 489;
60 Me., 346.

34 Me., 124;

35 Me., 146;

42 Me., 134;

59 Me., 198;
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86. connty where he rcsides, but where neither the plaintiff nor defend-

iftrus~

living in
another
county is
discharged.
R.S.,c.86,§84.

ant resides, and the trustee is discharged, or the action [is] discontinued as to him, the action shall still proceed if there was legal
service on the principal defendant, unless it appears, by plea in
abatement, tlH~t the trustee was collusively included in the writ
for the purpose of giving the COllrt in such connty jurisdiction.
DISCHARGE OF TRUSTEE BY PRlNCIPAL DEFENDANT GIVING BOND.

Principal deSEC. 85. In an.Y [trustee] suit brmtght in tAis state, w/w1'ein
fendant may
deliver bond any pe1'son, company 01' C01'P01'ution is s1tmrnoned as a tr'1tstee of
to officer.
tlw defendant, the [principal] defendant may deliver to the officer
1876,c.69, § 1.

Officer to
notify trustees.
1876,c.169,§2.
-to retUl'n
bond with
writ.
1876,c.169,§3.
Officer's llOtice discharges
trustees.
1876,c.169,§4.
-110 disclosure and no
costs.

holding the writ, a bond, runlling to the C1'editor, in fhe amount
of the ad damnum of' the wl'it, with S1t1'cty 01' sureties approved
according to the provisions of section twenty-four of chapter one
hundred and thirteen, conditioned to pay whatever judgment may
be recovered against the [such] defendant, and the taxable costs,
within thirty days from the date of final judgment in said suit.
SEC. 86.
When [Any] officer sAall1'eceive [receiving] any such
bond accm'ding to tAe f01'egoing p1'ovisions, he shall immediately
give written notice thereof to [all] the t1'1tstee 01' trustees, and l~e
shall be allowed to cAm'ge as fees the sum of fifty cents for each
trustee so notified, aud fot, his necessary travel. TAe officer [He]
shall file the bond in conrt with the writ, and shall make [dne]
retnrn of M,s doings relative there [-of] in his 1'et1trn upon the writ.
SEC. 87. When any person, company 01' c01'jJoration, s1tmmoned as trllstee in any action, slwll be [is] legally notified that
the defendant has given [such] bond, as above described, he 01'
tAey shall be discharged from all fnrther liabilit'y in said action,
and ct1ly such tr1tstee shall not be required to make anydisclosll1'6
into COU1't, [disclose,] and shall not recover any costs in said action,
WHEN TRUSTEE ACTIONS ON JUDGMENT MAY BE ABATED,

Trustee actiononjudg't
on which
ex'oll might
issue, and
debtor has
attachable
property, or
to vex or
make costs,
to be abated
with costs.
R.S.,c.86,§85.

SEC. 88. vVhen action is comllH'nced by trnstee process 011 a
judgment on which an execution might legally issne, and it appears
to the conrt or justice that, at the time ot' bringing it, the defendant openly had visible propel'ty liable to attaehlllent, sufficient to
satisfy such jmlgment; 01' that it was bronght for the plll'pose of
vexation; or to accumulate costs, it shall, at auy time, on motion,
be abated, with costs to the defendant.
HOW TRUSTEE MAY BE HELD WHEN DEMAND AGAINST filiI IS
ASSIGNED.

Demands assigned as security may
be trusteed
and redeemed.

SEC. 89. -When it appears that a person sllmmoned as trustee
is indebted to the prin(~ipal defendant on any demand on which he
might be held atl tl'nstee, bnt that it has been conditionally assigned
as seclll'ity, and the principal defendant has a subsisting right to
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redeem it, the court may order, that on the fulfillment of sneh concHtions by the plaintiff, within the time fixed by the court, and while
the right to redeem exists, the trustee shall be held for the full
amOll11 t of such demand; and when the court is satisfied that its
OI·del' has been complied with, it may charge the trustee aecol·dingly.
SEC. 90. The officer making demalld on the tl'ustee on the
execntion, shall first deduct from the amount received by him the
sum paid by the plaintiff to redeem, if any, with interest, and
[shall] apply the balauee towHrds the execution; bnt if the demand
has been redeemed otherwise than by the payment of money,
the plaintiff shall be subrogated for the holder thereof, and have
the same rights and remedies against the prineipal defendant, and
may enforce them, at his own expense, in the name of snch holder
01' otherwise.

"

CHAPTER 87.
ACTIONS BY OR AGAINST EXECUTORS AND ADMINISTRATORS.
SEC.

1. Executors and administrators, writs and executions against them,
2.

3.
4.

5.
6.

7.
8.

9.

10.

11.

12.

13.
1,1.
15.
10.
17.

how issued.
Executions for costs against them, how issued.
Executions against deceased returned unsatisfied, proceedings.
Administrator de bonis non may prosecute and defend suits as any
other; may sue judgmeut recovered by deceased.
Executor or administrator ceasing to be such after judgment, scire
facias may issue against administrator de bonis non.
Writ of error by or against administrator de bonis non.
When an only party to an action dies, proceedings.
Certain enumerated surviving actions, may be prosecuted or
defended by executor or administrator.
Actual damages only recoverable in actions of tort; goods returned
in replevin, not considered as assets.
When one of several plaintiffs or defendants dies, his executor or
administrator may prosecute or defend jointly with survivors;
joint judgment rendered; if there are survivors on both sides,
they may be witnesses.
Actions against executors or administrators commenced within a.
year after notice of appointment, to be continued at plaintiff's
expense. Exceptions.
Actions not maintainable unless brought within two years and after
thirty days' written demand. Administrators and executors
out of state must appoint agent or attorney in state.
When creditor out of state may bring action.
When action does not accrue within two years, claim to be filed.
Heirs or devisees may give bond.
Proceedings when bond is given and when not given.
If claim is not filed, remedy against heirs and devisees only.
Limitation of actions against administrators de bonis non.

885

87.

CHAP.
RS.,c.86,§80.

Plaintiff's
rights in
case of redemption
by him.
RS.,c.80,§87.
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Limitation of actions against administrators de bonis non, when no
notice by first administrator. Actions against new administrator.
19. Limitation of actions not applicable to actions for legacies; liability
for unfaithful administration on administrat.ion bonel.

SEC. 18.

EXECUTIONS TO ISSUE AFTER CREDITOR'S DECEASE.

How an execution may issue after creditor's decease.
21. What such execution shall set forth, and to what uses property
levied on shall be held.

SEC. 20.

Writs and
ex'ons v.
ex'l's a.nd
adm'rs run
v. estate in
their hands.
R.S.,c.S7, § 1.
Ex'ons for
costs, when
iRsued v.
their own
g<'oc1s and
estnte.
B.S.,c.S7, § 2.
6 Mc., 40.
2U Me., 22.
23 Me., 253.

24 .Me., 2fl.
70 Me., 463.
Execution
against the
eRtate of
deceased,
returned
II n satisfied,
proceedings.
R.S.,c.S7, § 3.
2 Me., 112.

Adm'r de
bonis non
may prosecute and defend as any
other; mfty
sue jndg't
recovered
by deceased.
R.S.,c.S7, §4.
14 Me., 324.
32 Me., 131,
175.
tl\J Me., 150.
1i\7"11en ex'r or
adm'r ceases
to be such,
scire facias
may iRsue
against
adm'r de
bonis non.
R.S.,c.S7, § 5.
Writ of enol'
byorv.adm'r
de boniR llon.
R.S.,e.S7, § 6.
69 Me., 150.

SEC. 1. vVrits and executions against executors and administrators, for costs for which they are not personally liable, and for
debts due from the deceased, run against his goods and estate in
their hands. (a)
SEC. 2.
Executions for costs shall run against the goods and
estate, and for want thereof against the bodies of executors and
administrators, in actions commenced by or against them, and in
actions commenced by or against the deceased in whieh they have
appeared, for costs that accrued after they assumed the prosecution
or defence, to be allowed to them in their administration account,
unless the judge of probate decides that the suit was prosecuted
or defended without reasonable cause.
SEO. 3.
vVhen a proper officer makes his return, on an execution issued under the fir'st section [one], that he cannot find personal property of the deceased, or other means to satisfy it, a writ
of scire facias, suggesting waste, lllay be issued against the executor or administrator; and if he does not show cause to the contrary, execution shall issue against him for the amount of the judglllent and interest, not exceeding the alllount of waste, if proved.
SEO. 4. When an executor or administrator ceases to be such,
an action pending in his favor or against him may be prosecuted
by or against an administrator de bonis non; and if he does not
appear after due notice, judgment may be rendered, as if the suit
had been commenced by or against him for debt and for costs, as
herein provided. An administ~'ator de bonis non may maintain
an action on uncollected judgments recovered by the deceased, or
by his executors or administrators, before their death or removal
from office.
SEO. 5. vVhen an executor or administrator ceases to be such
after judgment against him, a writ of scire facias may be issued
agaillst the administrator de bonis non, and after due notice an
execution lllay issue as provided in the preceding section; but the
costs for which the executor or first administrator was personally
liable, may be enforced against his executor or administrator., (b)
SEO. 6. A writ of error IDay be maintained by or against an
administrator de bonis non, when it could be by or against an
executor or first administrator.
(a) 14 Me., 324; 23 Me., 253; 24111e.,29; 36111e.,246; 61111e.,471.
(b) 32 Me., 131, 175; 69 Me., 150.
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SEC. 7.
When the only plaintiff or defendant dies while an
action that survives is pending, or after its commencement and
before its entry, his executor or administrator may prosecute or
defend as follows; the action, or an appeal, if made, may be
entered, the death of the party suggested on the record, and the
exeeutor 01' admiuistrator may appear voluntarily; if he does not
appear at th~ second term after sueh death, or after his appointment, he may be cited to appeal', aud after due notice thereof,
judgment may be entered against him by nonsuit or defanlt.
SEC. 8. In addition to those sUl'viving by the .common law, the
following actions survive; replevin, trover, assault and battery,
trespass, trespass on the case, and petitions for and actions of
reyiew; and these actions may be commeneed by or against an
exeeutor 01' administrator, 01' when the deceased was a party to
them, may be prosecuted or defended by them. (a)
SEC. 9. When all action of trespass, or trespass on the case, is
commeneed or proseeuted against an exeeutor or administrator,
the plain tiff ean recover ollly the value of the goods taken, or
damage actually sustained; ancl when judgment is rendered
Ilgainst au exeeutor or administrator in an action of replevin for a
returll of goods, those returned shall not be considered assets, and
sneh retnrn shall diseharge him.
SEC, 10. When either of several plaintiffs or defendants in an
action that survives, dies, the death lllay be suggested on the
record, aud the executor 01' administrator of the deceased may
appeal', or be cited to appear, as provided in sed ion seven; and
the action may be fnrther proseented 01' defended by the survivors,
ancl such executor 01' administl'atol' jointly, 01' by either of them;
and judgment lllay be entered against the sllrvivors, and also
against the goods ancl estate of the deceased in the hands of snch
exeeutor or administrator, and a joint execution issued; and the
slll'vivors, if any, on both sides of the action, may testify as wit·
nesses. (b)
SEC. 11. Any action against an executor or administrator,
cOll1meneed within one year after notice is given by him of his
appoiutment, shall be eOl1tiuued at the expense of the plaintiff
until said ,Year expires, and shall be barred b'y a ten del' of the debt
within the year; excepting actions on elaims not affected by the
insolveney of the estate, and actions in ease of appeals from commissioners of insolvency or other eommissioners appointed by the
judge of probate.
SEC. 12. No action agaiwlt an executor or administrator, com·

(a) 3 Me., 176; 17 Me., 410; 30 Me., 201; 45 Me., 210; 46 Me., 159; 50
Me., 87; 59 Me., 342; 60 Me., 491; 62 Me., 279; 65 Me., 18.
(b) 37 Me., 552; 50 Me., 88; 59 Me., 343; 60 Me., 353-5; 61 Me., 17;
64 lIle., 385.
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When tlW--only party to
an action
dies, proceedings.
R.S.,c.87, § 7.
19 1\Ie., 345.
59 Me., 342-4.

Actions
which survi ve ; may be
prosccuted,
or defcnded
by executor
or administrator.
R.S.,c.87, § 8.
In trespass,
actual damage or value
only,l'ccovel'
able; goods
rotu rned in
replevin, not
assets.
R.S.,c.87, § 9.
02 Me., 279.
When one of
several parties dies, his
ex'r or adm'r
may prosecute or defend jointly
with survivors, and
joint judg't
rendered; if
survivors on
both sitles,
tbese may be
witnesses.
R.S.,c.87,§10.

Actions
against ex'rs
audadm'rs
commenced
wi thin a year
after appain tmellt,
to be cont'd.
1372, c. 85.
63 Me., 333.
68Me., 30, 31.
72 hl e., 345.
Action
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87. menced since tlw third day of Febrtta7'y, eighteen lmndred and
sixty-nine, t on a claim against the estate, shall be maintained,

-executors
and administrators residing out of
state required to
appoint an
agent or
attol'lley in
the state, on
whom demand or service may be
made.

When creditor absent
from the
state, may
bring his
action.
1872, c. 85.
5 Me., 114.
40 Me., 201.
47 Me., 75.
63 Me., 332,
333.

Proceedings
when action
does not accrue within
two years.
1872, c. 85.
39 Me., 500.
63 Me., 332,
333.

except as provided in sections thirteen and fifteen, nnless snch
claim is first presented in writing and payment demanded, [or the
claim is filed in the probate office, supported by the affidavit of
the claimant or of some other person eognizant thereof, as provided
in chapter sixty-four, section sixty-two,*] at least thirty days before
the action is commenced and within two years after notice is given
by him of his appointment; and none [shall be maintained] on a
claim so presented and demanded, [or filed,*] unless commenced during said two years or within six months next following. (a) Executors or administrators residing out of the state at the time of giving
notice of their appointment, shall appoint an agent 01' attorney in
the state and insert his name and address in such notice. Executors
or administrators removing from the state after giving notice of
their appointment, shall appoint an agent or attorney ill the state
and give public notice thereof; demand 01' service made on any such
agent or attorney shall have the same effect in law as if made on
such executors or administrators. When an executor or adminisb'ator residing out of the state has no agent or atto1'l1ey in the
state, demand or service may be made on one of his sureties and
shall have the same legal effect as if made on him.
SEC. 13. A creditor who was absent from the state dl11'ing
said two years, and had no sufficient attorney in the state, may
make presentment and demand of his claim, and after thirty days
[may] commence his action, within six months from his return 01'
appointment of such attorney. When assets come into the hands
of an executor or administrator after said term of two years, presentment and demand may be made by a creditor, and after thirty
days an action [may be] commenced, within two years from the
receipt of such assets and within six months after the creditor has
notice thereof. Judgment rendered in any action authorized by
this section, shall not disturb payments made ill good faith by the
executor 01' administrator prior to presentment of the claim sued
in such action.
SEC. 14. When an action on a covenant or contract does not
accrue within said two years, the claimant may file his demand in
the probate office within that time, verified as req llired in case of
claims presented to commissioners on insolvent estates; and the
judge of probate shall direct that sufficient assets, if snch there are,
(a)3Me.,19j 8 Me., 168j ltMe.,151j 21 Me., 265j 37 Me., 552j 63 Me.,
333, 334 j 68 Me., 30, 31 j 69 Me., 554; 71 Me., 101, 163,490; 72 Me., 117, 222,
246, 344, 345, 346.
t [NOTE. Is not this clause obsolete?]
* [NOTE. This clause is suggested by Judge Peabody, of Portland, for the
convenience of claimants, as well as to meet the case where an executor, not
reqllil'ed to give bond, has left the state without appointing an attorney.]
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shall be retained by the executor 01' administrator, unless the heirs
01' devisees of the estate give bond to the executor 01' administrator, with one 01' more sureties, approved by said judge, to pay
whatever may be found due on said claim.
SEC. 15. When no bond is so given, an action may be brought
by the claimant against the executor 01' administrator, within six
months after his demand becomes due. But when a bond is given,
assets shall not be reserved, but the estate shaIl be liable in the
hands of the heirs or devisees, 01' those claiming under them, and
an action may be brought on such bond. If allything,is found dne,
the claimant shall have judgment therefor, and for his costs.
SEC. 16. When such claim has not been filed in the probate
office within said two years, the claimant may have remedy against
the heirs 01' devisees of the estate within one year after it becomes
due, and not against the executor or administ!·atol'.
SEC. 17. When a vacancy occurs within said two years, and an
administrator de bonis non is appointed, an additional yeaI' shall
be allowed for the presentment and demand of claims against the
estate; but the time whilst the vacancy contin lies shall not be deemed
a part of the three years limited; and on allY claim preseuted to
the administrator de bonis non 0)' his pl'edecessor, and demanded
within the said three years, an action lllay be commenced after
thirty days, and within six months from the end of said three years,
hut not within one year from the notice of appointment given by
the executor or first administrator.
SEC. 18. vVhen any executor 01' administrator does not give
l~gal notice of his appointment, he shall have no benefit from the
limitations contained in this chapter; and actions may be commenced againl:lt a new administrator on the same estate as though
he were the first administrator or exeeutor, subject to the conditions
and limitations contained in this chapter.
SEC. 19. An action for the recovery of a legacy, shall not be
affected by the provisions of this chaptei" vVhen an execu to!' 01'
administratol'is guilty of unfaithful administration, he shall be
liable on his administration bond for all damages occasioned
thereby.
EXECUTIONS TO ISSUE AFTER CREDITOR'S DECEASE.
SEC. 20. When a judgment creditor dies before the first execution issnes, 01' before an execution issued in his lifetime is fully
satisfied, such execution may be issued or renewed by order of any
justice of the court rendering such judgment, in term time or vacation, or by like order of' a municipal 01' police judge or trial jnstiee
rendering such jndgment, upon the application, in writing, of the

CHAP.

87.

Proceedings
when bond
is given and
when not
given.
1872, c. 85.
63 Me., 332.

When claim
not filed
within two
years, remedy v. heirs
or devisees.
1872, c. 85.
6 ]\1e., 138.
63 Me., 332-4.
Time within
which
actions can
be brought
against adminis trators
de bonis non.
1872, c. 85.
1 ]\le., 157.
14 Me., 323.

Limitation
of actions v.
adm'r de
bonis non,
when no
notice.
1872, c. 85.
68 Me., 30.
-actions v.
new adm'r on
same estate.
Actions for
legacies not
affected;
liability on
bond for nnfaithful
administration.
R.S.,c.87,§19.
How an execution may
issue after
creditor's
decease.
R.S.,c.87,§20.
71 Me., 190.
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01' general 01' special administrator of the deceas~d
creditor; and any execution so issued 01' renewed may be snbseqnently renewed; but no execution shall issue nor be renewed,
after the term time within which it might have been done if the
party hac1 not deceased.
SEC. 21. In any execution so issued, originally 01' by renewal,
besides the ordinary recitals it shall he set forth in substance,
that sinee the rendition of judg'ment, the creditor, naming him, has
deceased, and that the person whose name is inserted in his place,
is the executor 01' administrator of his estate; and the command
to the officer shall be the same as if the judgment hac1 been recoverec1 by the executor 01' administrator, who shall hold any real
estate levied on, to the same nses as if he had recovered judgment
in his representative capacity.

CHAP. 88. executor,

What the execution shall
set forth,
and to what
uses property levied on
shall be held.
R.S.,c.87,§21.

CHAPTER 88.
PARTITION OF REAL ESTATE.
SEC.1. Partition may be made by writ at common law.
2. Partition may be made by petition; what must be stated in it.
3. Petition may be filed in vacation, if all co-tenants are named, and
how served.
4. Petition may be presented in any county, if all are not named, and
notice ordered.
5. When persons not fully notified may appear; pleadings how made.
6. Petitioner may reply by counter brief statement showing insufficiency of defence.
7. Guardians for infants and insane persons, and agents for persons out
of the state, to be appointed.
8. Division of time for occupation of saw mills, may be made.
9. Respondent claiming whole of specific part, may have a separate
trial, and one having no interest, pays cost.
10. Petitioner owning a less share than claimed, pays costs; proceed~
ings. Owners may join or sever.
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14.
15.
16.
17.

18.

19.
20.
21.
22.
23.

24.
25.
26.
27.
28.

29.
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Petitioner dying or conveying, his heirs, devisees or grantees may CHAP.
be admitted to proceed.
Respondent dying, his heirs or devisees may be cited to appear.
Oommissioners to be appointed to set off shares together or separately.
Oommissioners to be sworn and certificate of oath made on warrant.
Oommissioners to give notice of time and place for partition;
majority may decide, but all must be present.
Oommissioners to assign shares so aR to include exclusive possessions. Value of improvements to be considered.
Oommissioners may assign to one a parcel greater than his share,
on his payment of award to the others; report not to be accepted
until award is paid.
Oourt to determine share of expenses to be paid by each, and may
issue execution therefor.
When a share too large, or of too much value, is set off, a new
division may be had on application to court within three years.
How a new division shall be made.
Report of commissioners confirmed, recommitted, or set aside.
When confirmed, to be recorded.
Judgment conclusive of all rights, except as after provided.
When an unequal share is left for one out of the state, new partition
may be made in three years.
Person not a party, claiming in severalty, not affected by judgment.
Person claiming a share assigned or left, not precluded from sui t for
its possession.
Person owuing, to whom no share assigned or left, not precluded.
Person evicted of his share, to have a new partition.
Mortgages, attachments and liens, remain in force on a share set onto
Lots reserved for public nses, to be first set off.

SEO. 1. Persons seized or having a right of entry into real
estate in fee simple or for life, as tenants in common, joint tenants,
or co-partners, may he eompelled to divide the same by writ of
partition at common law. (a)
SEO. 2. Persons so entitled, and those in possession or having
a right of entry for a tel'm of yeal'a, as tenants in common, ,may
present a petition addressed to the snpl'eme jlldicial COlll't held in
the eonnty where sncb estate is, clearly describing it, and stating
whethel' it is a fee simple, for life, 01' fol' years, and the proportion
claimed by them, [the names of] the other tenants in common,
and their places of residence, if known, and whethet· any or all of
them are unknown. (b)
SEO. 3. The petition may be filed in the clerk's office in vacation, if all the co-tenants are named in it. A copy tbel'eof, attested
by the clerk, left with each or at his last and nSllal place of abode,
twenty days before the session of the conrt to which it is addressed,
shall be sllffieient service.
(a) 12 Me., 144, 327, 400; 16 Me., 390; 17 Me., 427; 21 Me., 49; 31 Me.,
4S7; 35 Me., 110; 52 Me., 25; 64 Me., 99.
(b) 5 Me., 461; 12 Me., 145,327; 16 Me., 391; 17 Me., 427; 30 Me., 164;
52 Me., 416; 64 Me., 99.

88.

Partition by
writ at eommon law.
R.S",e.8S, § 1.

Partition by
petition.
What must
be stated
in it.
R.S.,c.8S, § 2.

If all eo-tenants named,
petition may
be filed in
cler~' s office;
serYlee.
R.S.,c.S8, § 3.
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88.

When notal!
named, it
may be presented in
any county,
and notice
ordercd.
RS.,c.88, §4.
5 Mc., 461.
When persons not
notified may
appear.
Pleadings
how made.
R.S.,c.88, § 5.
34 Me., 36.
35 Me., 4G2.

36 Me., 18.
46 Me., 90.
68 Me., 272.
Pet'r may
file counter
brief statemcnt, showing insllfficien t defcnce.
RS.,c.88, ~ 6.
22 Me., 325.
Guardian
for infant or
insane, and
agent for
thosc out of
state, to be
appointed.
RS.,c.88, § 7.
Division of
time for occupat.ion of
saw mills.
RS.,c.88, ~ 8.
64 ,\1 e., 4G5.

Respondent
clainliug' a
specific part,
nm}" have
sep'arate
trial, and
one having
no interest
pays costs.
RS.,c.8S, § 9.
When pl'titioner owns
less than
claimed, he
pays costs;
otherwise he
recovers
costs.
RS.,c.88,§10.
Owners may
join or seyer.
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4. ,Vhen the co·tenants are not all namerl in the petition,
it may be presented to the eOl1l't in that, or in any other eonnty,
I'ctlll'nable in the county whm'e the estate is, and slleh notiee shall
be given to the oth81' eo·tenants, as the conrt orders; and in case
of non-eomplianee therewith, 01' other imperfection of notiee, the
conrt may order further notiee to be given.
SEC. 5.
A person interested and not named in the petition, 01'
ont of the st.ate, and not so notified as to enable him to appeal'
earlier, may, iu the disel'etion of the COUl't be pel'lnitterl to appear
and defend at any time before final judgment., on such terllls fiB
may be imposed. A.nd any person, defendant in an actiou at law,
or responclent in a petition for partition, 111ay, .iointly with othol's,
01' separately, by brief statement, without a plea of the general
issue, allege allY matter tending to show that partition ought
not to be made as prayed 1'01'.
SEC. 6. The plaintiff or petitioner may reply by counter brief
statement, alleging that the defendant or respondent has no interest in the premises, or other matter to show the insufficiency of
the defence.
SEC. 7.
When an infant or insane person, living in the state,
has no guardian, and appears to be interested, the court shall
appoint a guardian ad litem for him, and an agent for persons
interested who had been oub of the state one year hefore the petition was presented, and do not retlU'n before judgment for the
partition is to be made.
SEC. 8. Tenants in common of a saw mill, may have a division
of the time during which each may occupy according to his interest,
as partition is made of an estate; and the court may make all
necessary decrees in l'elation thereto.
SEC. 9. vVhen it appears from the pleadings that one or more
respondents claim to be seized of the whole of a specific parcel of
the premises of which partition is prayed, there may first be a
separate trial of that question only, at the discretion of the presiding judge. When it appears on trial that any respondent has
no interest in the estate, he shall no furtl1er be heard, and the
petitioner shall recover of him the costs of the trial.
SEC. 10. vVhen a petitioner is found to own a less share than
is claimed in his petition, he shall have partition of such share, but
the respondent shall recover costs. "When found entitled to have
partition of the share claimed, he shalll'ecover costs of the respondent. In such cases, or on default, a judgmellt that partition be
made shall be entered. (a)
SEC. 11. The owners may join or sever in their petitions.
SEC.

(a) 45 Me., 164; 46 Me., 9p.
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When they join, and one dies 01' conveys his share, 01' when a several petitioner dies 01' conveys his share, the petition by leave of
court, may be amended by erasing his llame and inserting the names
of his heir8, devisees, 01' grantees, and they may proceed with the
process for their respective shares.
SEC. 12. The petition is not abated by the death of a party
respondent. His heirs or devisees, or if the estate is for a terlll of
years, his executor 01' administrator may be cited to appear, and
upon service on them, they shall become parties to the proceedings;
and the court may order such judgment, and with such costs, as
the law and facts require.
SEC. 13.
After judgment that partition be made, the court
shall appoin t three or five disinterested persons as commissioners,
to make partition and set' off to each his share, which shall be
expre8sed in the warrant. Theil' shares may be set off together,
or in one tract, or the share of each may be assigned to him, at
his election.
SEC. 14. Before proceeding to discharge their duty, the commis:,;ioners shall be sworn to the faithful and impartial perfol'manc,e
of it; and the justice of the peace, before whom they are sworn,
shall make his certificate thereof on the back of their warrant.
SEC. 15. They shall give reasonable notice, of the time and
place for making' partition, to all concerned who are known and
within the state. They must all be present at the performance
of their duties, but the report of a majority is valid. (a)
SEC. 16. vVhen one of the tenants in common, by mutual consent, has had the exclusive possession of a part· of Fhe estate, and
made improvements thereon, his share shall be assigned from or
including such part; and the value of the improvements made by
a tenant in common shall be considered, and the assignment of
shares be made in conformity therewith. (b)
SEC. 17.
When any parcel of' the estate to be cl ivided is of
greater value than eithet· party's share, and cannot be divided without great inconvenienee, it may be assigned to one party by his
paying the sum of money awarded to the parties who have less
than their share; bnt the report shall not be aceepted, until the
sums so awarded are paid or seeured to the satisfaetio,n of the
parties en titled thereto.
SEC. 18.
An account of all the charges and expenses attending
the partition, shall, on reqnest of any petitioner, be preselltce! to
the eoul't, and the pl'esiding judge shall determine, aftcr gi'oing
notice to all concerned, the equitable proportion thereof to be paie!
by the several owners in the lands of which partition has been
(a) 20 Me., 293; 32 Me" 137; 38 Me., 540.
(b) 36 Me., 540; 50 Me., 265; 68 Me., 140, 143,570; 71

~Ie.,
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'When pet'r
dies or conveys, heirs,
grantees.&c.,
mayproceecl.
R.S.,c.88,§11.
GO Me., 20S.
On death of
respondent,
heirs or devisees may
be cited in.
RS"c.S8,§12.

Com'rs to be
appointee!
and how to
setoffshares,
RS.,c.88,§13.
15 JliIe" 367.
50 Me., 2G4.

Oath. and
certificate
011

,ya,rl'an t.

RS.,c.88,§14,

Notice; all
to be present. but majority may
report.
E.S. ,c.88,§15.
Share of
tenant how
assigned; his
improvements to be
considered.
RS. ,c.88,§IG.

Parcel of
greater value
than a share
may be as··
signed to
one who pays
to others;
when.
R.S.,c,88,§17.
15 Me., 367.
30 Me., 219.
62 Me., 113,
114.
Partition of
real estate,
expenses of,
howapportioned.
187G, c. 72.
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88. made, and exeoution therefor may be issued against any owner

----

neglecting to pay.

When a
SEC. 19. If a share larger than his real interest, 01' more than
share of
1.
1
1.
..
if to a pal' t owner, an
Irreatervalue- equa 111 va ue to liS pl'opol'tIon, IS set 0

IS set Offtto

aggrieved part owner, who at the time of partition was out of the

one, Imr y
out of state state and [was] not. notified in season to pl'e"yent it, his heirs, or
may h a v e .
. .
new division asslgnS,l1lay, wlthlll three yoal's thereafter, apply to the conrt that

~1.J.,~~~~:s§19. made the partition, and it shall oause a new partition to be made.
How the
SEC. 20. In such llew partition, so llluch fine! no more shall
new
. COllSle
.]
] more t l
.
tion partishall be b~ eta k en f rom a s1lare, as I't IS
erec
lau'Its proportIOn

~~~,e~.88,§20. of the whole, estimated as in the state when divided; and if any
improvements have been made on the part taken ofl', reasonable
satisfaetion therefOl', to be estimated by the commissioners, shall
be made to him, who made them, by him to whose share they are
added; and the conrt may issue execution therefor, and for costs
of the new partition.
SEC. 21. Commissioners in all cases shall make and sign a
Report; may
be confirmwritten
retnrn of their proceeding's, and make return thereof with
ed, recommitted, or
their warl'aut to the COlll't fl'om which it issnecl. Theil' repol't may
set aside.
1Yhen conbe confirmed, recommitted, 01' set aside and new proceedings be
firmed, to be
had as before. When confirmed, judgment shall be entered
recorded.
R.S"c.88,§21. aooordingly, !llld recorded by the elerk, and by the register of
20 Me., 294.
30 Me., 219.
deeds of the district where the estate is.
39 :Me., 218.
SEC. 22. Snoh jndgment shall be conelnsive on all rights of
Judg't conclusive of all property and possession of all parties and privies to the judgment,
rights, save
as follows:
inelndlng all persons who might have appeared and answered,
R.S.,c.88,§22.
except
flS hereinafter provided.
29 Me., 42,
128, 130, 560.
SEC. 23. When a person to whom a share was left, was out of
When an unequal share the state when notioe was served on him, and did not return iu
is left for
one out of
season to become a party to the proceedings, he may, within three
state, a new years after final jndgment, apply to the sallle conrt fol' a llew pal'partition
maybemade tition; and if it appears to the court that the share left for him
within three
years.
was less than he was entitled to, or that it was not equal in value
R.S.,c.88,§23. to his proportion of the premises, it may oreler a new partition as
provided in section twenty.
Claimant
SEC. 24. ~When It person, not a party to the proceedings, claims
not p~\rty to .
proceedings, to hold the premises described, or all.Y part thereof ill severalty,
not affected he shall not be prflclnded by the jndgment fol' partition; bnt lllay
by judg't.
R.S.,c.88,§24. bring his Hction therefor, as if no such jndgment had been rendered.
33 Me., 102.
SEC. 25. 'Vhen a person, not a party to the proceedings, claims
A person not
party claim- a share assigned to 01' left for a part owner, he shall be concluded
lllg a share
assigned or so far as it respects the assignment of the shares; but shall110t be
left, not precluded from prel"ented from maintaining an action, within the time in whioh it
suit for its
might have been brought if no judgment for partition had been
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rendered, for the share clnimed, against the tenant in possession,
as if the demandant had claimed the piece demanded, instead of
an undivided part of the whole.
SEC. 26. When a persoll not a party to the proceedings, claims
to have been a part owner of the estate, to whom no share was
assigned or left, he shall be conclnded so far' as it respects the
partition, but not from maintaining an action, against each person
holding a share, for his proportion of each share as owned before
partition was made.
SEC. 27. When a porson to wh01n a share has been assigned
or left, has been evicted by an elder and bettel' title than that of
the parties to the judgment, he shall be entitled to a new pHl'tition
of the residue, as if no partition had been made.
SEC. 28. A person having a mortgage, attachment, or other
lien on the share in common of a part owner, shall be conclnded
by the jndgment, so fat· as it respects the partition, bnt his mort·
gage 01' lien shall remain in force on the part assigned 01' left to
such part owner.
SEC. 29. 1Vhell pOl·tions 01' lots are reserved for puhlic uses in
a tract of land to be divided, they shall first be set ont, of an aver·
age qnality and situation, and a return made thereof to the land
office, with a description of its q nality and location; and the commissioners' retl1l'n of partition, accepted and recorded as before
provided, shall be a valid location of snch reserved lands.

CHAPTER 89.
PETITIONS AND ACTIONS OF REVIEW.
PETITIONS FOR REVIEW.
SEC.

1. Reviews granted on petitions within three years after judgment, also
in special cases.
2. Attorney may sign the petition. Property may be attaohed thereon j
notice how ordered and when retUl'nable.
3. How evidence discovered pending petition may be used at hearing.
4. Newly discovered evidence and the witnesses must be stated under
oath in the petition. New cumulative evidence admissible.
5. A justice of the court may grant a stay of execution or a supersedeas
on filing a bonel.

SEOOND REVIEW.
SEO. 6.

When and how a second review may be granted.

SEO. 7.

Writs of review issued and entered at the first term in the county
where judgment was rendered. Copies to be produced.

AOTIONS OF REVIEW.
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possession.
R.S.,c.88,§25.

Part owner
to whom no
share was
assigned,
may sue each
shareholder
for his part.
R.S.,c.88,§26.

A person
evicted of
his share to
have a new
partition.
R.S.,c.88,§27.

A mortgage,
attachment
or lien on a
share in
common
holds the
share set onto
R.S.,c.88,§28.
See C. 5, § 25.

Lots resm'ved for public
nses to be
first set off.
R.S. ,c.88,§29.
17 Me., 427.
61 Me., 411.
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SEC. 8. What writ is to recite and how to be served.
9. When original plaintiff is plaintiff in review, property may be
attached.
10. When pleadings have been made, cause tried on that issue; if not
on new pleadings.
11. When plaintiff recovers greater sum, how judgment rendered.
12. When a less sum, how judgment rendered. When wholly reversed,
how rendered; costs.
13. In actions of replevin and set off, pla.intiff regarded as defendant.
14. If judgment is recovered on petition filed in one year, levy void.
15. Party prevailing has costs; court may impose terms respecting them.
PETITIONS FOR REVIEW.

Review,
within three
years after
judgment,
and in special cases.
R.S.,c.89, § 1.

In 3 years
after demand
by officer on
ex' on by default without appearance.
3::! :Me., 586.
42 Me., 571.
67 Me., 408.
H surprised,
and afterwards discovers proof
of perjury.
1 Me., 324.
3 ~Ie., 93.
56 Me., 550.
By party in
interest and
not of record, on filing bond for
costs.
63 ~le., 464.
In case action and all
other matters are refen'ed and
judgment on
report.
What evidence may
be used at
the trial.
60 Me., 53.
When the
declaration

SEC. 1. The supreme judicial court held by one justice, may
grant one review in civil actions, including petitions for partition,
and for certiorari, and proceedings for the location of lands reserved
for public uses, when judgment has been rendered in any judicial
tribunal, if partition therefor is presented within three years after
the rendition of judgment, and in the special cases following: (a)
Fi1·st.- When a petition for review of an action defaulted
without appearance, is presented within three years after an officer having the execution issued on the judgment therein demands
its payment of the defendant or his legal representative.
Seconcl.--When the petitioner shows that a witness testified
falsely to material facts against him in the trial of the action,
whereby he was surprised, and was then unable to prove the
falsity, but has since discovered evidence, which with that before
known, is sufficient proof in the opinion of the court, that the testimony was false; or if the witness has been convicted of perjury
therefor.
TM7'CZ.-On the petition of a party in interest who was not a
party to the record, setting forth the fact of such interest, and
upon filing a bond with sufficient surety or sureties, approved by
the presiding judge, to secure the party of record against any judgment recovered by the defendant in review.
Fou'I'th.- When a judgment has been rendered on the report of
referees in an action referred by rule of court, and other matters
in dispute between the parties were included in the rule of reference. The depositions used before the referees may be used on
the hearing of such petition, and if review is granted, they may
be used at the trial; and all matters embraced in the rule of reference, although not wholly contained in the writ shall be included
and tried in review.
Fifth.- When a material amendment of the declaration is made
(a) 1 Me., 324; 3 Me., 93; 4 Me., 61, 537; 6 Me., 412, 480; 8 Me., 212; 19
Me., 108, 260; 24 Me., 170; 27 Me., 538; 33 Me., 233,586; 39 Me., 170; 72
Me., 366.
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after the entry of the action, without actual notice thereof to the
defendant, and judgment is rendered on default, a review may be
granted before execution of final process in the action, or within
three years thereafter.
Sixth.-In cases mentioned in section fifty-four of chapter
seventy-six.
Seventh.-A review may be granted in any case where it appears
that justice has not been done, through fraud, accident, mistake or
misfortune; and that a further heariug would be just and equitable, if a petition therefor is presented to the court within six years
after judgment.
Eighth.-Any defendant in the original judgment may petition
in the name of all, by furnishing to each of his co-defendants
requiring it, such security against all liability therefrom as the
court deems reasonable; and the court, on motion of any original
co·defendant shall require such security in any stage of the
proceedings.
SEC. 2. A petition for review may be signed by the petitioner's
attorney when the facts therein stated are known to him, and the
petitioner is out of the state at the time of filing it; and the
petition may be inserted in a writ of attachment and property
attached thereon, the same as on other writs; and notice thereon
may be ordered by the supreme judicial court or any jnstice
thereof in term time or vacation, returnable in the county where
the judgment was rendered, and it must be given accordingly.
SEC. 3. vVhen a petitioner discovers new and important testimony during the pendency of his petition, he may avail himself of
it at the hearing by serving notice thereof on the adverse party
fourteen days at least before court, stating the names of the
witnesses, and in substance what he expects to prove by them.
SEC. 4.
When the discovery of new evidence is alleged in the
petition, the names of the witnesses to prove it, and what each is
expected to testify, must be stated under oath. Newly discovered
cumulative evidence is admissible, and shall have the same effect
as other newly discovered evidence. ((t)
SEC. 5.
On presentation of a petition for review, any justice of
court may in term time, or in vacation, stay execution on the
judgment complained of, or grant a supersedeas, upon a bond filed
with sureties approved by him, or by such person as he appoints,
in double the amount of the damages and costs, conditioned to
pay said amount if the petition is denied, or the amount of the
final judgment on review, if it is granted, with interest thereon at
the rate of twelve per cent. from the date of the bond to the time
of final judgment.
(a) 44 Me., 65;
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50 Me., 119; 53 Me., 356; 56 Me., 550.
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is amended
without notice to def't.
In eases in
c. 76, § 54.
Within six
years in case
of fraud, accident or
mistake.
42 :are., 571.
60 Me., 52.

67 :are., 408.
By one def't
in name of
all,on giving
security to
the others.
44 Me., 84.

When att'y
may sign
petition.
Attachment
thereon.
Notice, how
ordered and
when returnable.
1878, c. 37.
Evidence
discovered
pelldingpetition, how
used at
hearing.
R.S.,c.89, § 3.
6 Me., 412.

36 Me., II.
Evidence and
witnesses
must be stated on oath
in petition.
New
cumulative
evidence,
admissible.
R.S.,c.S9, § 4.
Justice of
court may
grant stay of
ex'on orsupersedeas on
filing bond.
R.S.,c.S9, § 5.
47 Me., 439.
64 Me., 237,
239.
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89.

When and
how second
review may
be granted.
RS.,c.89, ~ 6.

[TITLE IX.

SECOND REVIEW.

6. A second review may be granted on a petition filed
within three years after judgment on the first, when the court
thinks [that] justice manifestly requires it, and on such terms as it
imposes; but no second review shall be granted except by the full
court, in a case in which more than one verdict has been rendered
against the petitioner.
SEC.

ACTIONS OF REVIEW.
Writ of review to be
issued and
entered at
first term,
in county
where judgment was
rendered.
Copies to be
produced.
RS.,e.89, § 7.

What writ is
to recite and
how to be
served.
RS.,c.89, § 8.

When original pl'ff is
pl'ff in review, property may be
attached.
RS.,c.89, § 9.
When pleadings had
been made,
cause to be
tried on that
issue; if not,
on new
pleadings.
RS.,c.89,§10.
When plaintiff recovers
greater sum,
Judgment,
how ren·dered.
R.S.,c.89,§11.
38 Ne., 113.
64 Me .• 238,
239.

7. 'When a review is a matter of right as provided by
section four of chapter eighty-two, or w~len granted on petition, a
writ of review shall be issued, and the trial [shall] take place in
tlw sup1'eme iudicial COU1't* in the county in which the judgment
was rendered. It shall be entered at the next term after the
review is granted, unless leave is granted to enter it at the second
term; and the plaintiff in review shall produce and file an attested
copy of the writ, judgment, proceedings, and depositions, or their
originals, in the former suit. (a)
SEC. 8, In the writ of review, it shall be sufficient to describe
the former action and judgment so as to identify it. The writ
shall contain a summons to appear ami answer to the plaintiff in
review, and it may be serveci as other writs, and when the party
is not an inhabitant of or founci within the state, it may be served
on his attorney in the original suit.
SEC. 9. 'When the original plaintiff is plaintiff in review, the
property of the defendant may be attached, as it might have been
in the original suit, and the form of the writ [shall] be varied
accorclingly; but no attachment made, or bail taken in the original
action, shall be holden [held] to satisfy the jucigment on review.
SEC. 10. The propel' pleadings shall be made on review, when
no issue had been joined before judgment in the original action;
when issue has been so joined, the cause shall be tried thereon;
but amendments, brief statements, and other issues, may be made
by leave of court, and the cause may be trieci and disposeci of as
if it were an original suit.
SEC, 11. Jnclgment in the snit reviewed, shall be given without
regard to the former juogment, except as follows. When the 07'iginal plaint~ff7'ecovM's a g1'eate1' sum than he did by the ji7'stjudgment as debt 01' damage, he shall have judgment therefor, 01' jM'
so much the1'eoj as 1'e1nains unsatisfied, and j01' costs on l'eview.
[When the original plaintiff recovers on review as debt or damage,
a sum exceeding that recovered by the first judgment, he shall
SEC.

*

[QUERY. Ought not the review of an action tried in the superior court
to be tried in the same court?]
(a) 1 Me., 405; 61 Me" 336; 68 Me., 480, 481; 72 Me., 338.

TITLE IX.]

have judgment for the debt or damage recovered on review, or for
so mnch thereof as remains unsatisfied, aud for costs on review.*]
SEC. 12. Wheu the snm first recovered is redllced, the origiual
defendant shall have jndgment for the difference, with costs, on
the review i and if the former judgment has not been satisfied, one
judgment may be set oft· against the other, and execution be issued
for the balance. When the original j ndgment is wholly reversed,
judgment shall be entered in review for tbe amount of the formel'
j ndgment and costs, with interest thereon, and for sllcb fu rther 811m
as the prentiling party would have been entitled to recover as
costs in the original action, if, in the opinion of the conrt, jnstice
reqnires it. In such case, jf the original judgment remains ulJpaid,
it shall be canc(311od by a set-off entered of record, ill the jndgment
on review, and exeention shall issne for the balance only; otherwise for the amount of the latter jUdgment.
SEC. 13. ·When aetions of replevin, and actions in which a
claim ill set-off was filed, are reviewed, the defendant shall be
regarded as ill the position of a plaintiff, so far as it respects the
damages awarded to him.
SEC. 14. If, on a petition for review, eommenced within one
year after an exeeutioll issued on the original judgment is levied
on real estate, suell jlldgment is finally reversed, thA levy is void.
SEC. 15. In all aetions of review the party prevailing recovel'S
costs, and shall also reeover the eosts to which he would have been
entitled if be had prevailed in the ol'iginal action, unless the court
otherwise order[s]; bnt the conrt gralJting a review, may impose
tel'ms respecting costs. (a)

* [NOTE. This clause is substituted at the suggestiou of .ilIr. Justice Virgin, of the supreme judicial court, to meet the decision in Orehore v. Pike,
47 Me., 4,38.]
(a) 1 Me., 255; 2 Me., 397; 40 Me., 332; 64 Me., 239.

CHAPTER 90.
MORTGAGES OF REAL ESTATE.
SEC.

1. How mortgages of real estate are made.
Mortgagee may euter before breach, uuless otherwise agreed.
3. Modes of obtaining possossion for foreclosure.
4. Foreclosed in three years.
5. Mode of foreclosing without taking possession.
6. Mortgagor may redeem within three years.
7. In case of mortgagee's death, proceediugs for redemption.
2.
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·When sum
first recovered is reduced, how
judgment is
rendered.
When
wholly reversed, how
rendered.
Costs.
R.S.,c.89,§12.
1 Me., 255.
2 Me., 397.
38 Me., 113.
47 Me., 440,
529.
48 Me., 288.
64 Me., 238,
239.
Iu actions of
replevin and
set-off, plaintiff regarded
as defendant.
R.S.,c.89,§13.
If judg't is

reversed on
petition filed
within year,
levy yoid.
R.S.,c.89,§14.
47 Me., 529.
Party prevailiug has
cos ts; court
may im pose
terms.
R.S.,c.89,§15.
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90.

SEC. 8.

9.
10.
11.
12.
13.
14.
15.
16.

17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.

How mortgages of
real estate
are made.
R.S.,c.90, § 1.

Mortgagee
may enter
before or
after breach,
unless otherwise agreed.
1881,c.84, § 1.

[TITLE IX.

Form of declaring in a suit to obtain possession on mortgage. Conditional judgment, and judgment as at common law, in certain
cases.
Form of conditional judgment; when to be paid; form of jUdgment
when condition is for some act other than payment of money.
Judgment for defendant, if nothing is due.
Action for foreclosure by executor or administrator.
Mortgages to be assets in hands of administrators, who are to be
seized to use of heirs, and when paid may give discharges.
Against whom action on a mortgage shall be brought.
Proceedings in equity to redeem a mortgage.
Proceedings when the amount due on a mortgage has been paid or
tendered, and when not.
When bill to redeem is brought before entry, breach, payment or
tender, conrts to order notice, if mortgagee or assignee is out of
state. Remedy of innocent assignee, in case of fraudulent
mortgage.
Provisions for redemption when the mortgagee is out of the'state.
When mortgagee or assignee is out of state, provisions for redemption after payment or tender, and before foreclosure.
Limitation of such bill in equity.
Court may order others to be joined as defendants, and notified.
Award of execution on decree of court.
Deduction of rents and profits from the sum brought into dourt for
redemption.
State treasurer may discharge or foreclose mortgages made or
assigned to the state.
Bill in equity for redemption may be filed against the state.
Where to be filed and proceedings thereon.
On decease of a person entitled to redeem, his administrator or heir
may redeem.
Tender may be made to guardian of mortgagee, if under guardianship.
How mortgages may be discharged.
Mortgage may be discharged by attorney at law. Proviso.
Redemption of estate from purchaser of equity of redemption.
Writ of entry against a mortgagee in possession after mortgage pai.d,
and before foreclosure perfected.

SEC. 1. Mortg'ages of real estate, mentioned III this chapter,
include those made ill the usual form, in which the condition
is set forth ill the deed, and those made by !j. conveyance appearing on its face to be absolute, with a separate instrument of defeasance executed !),t the same time or as part of the same
transaction. (a)
SEC. 2. Any mortgagee, or person claiming under him, may
enter on the premises, or recover possession thereof, before or
after breach of conditioll, when there is no agreement to the con~
trary; but in such case, if the mortgage is afterwards redeemed.
the amount of the clear rents and profits from the time of taking
(a) What constitutes a mortgage; 2Me.,136; 5 Me., 88; 8 Me:, 250; 10
Me.,199; 12 Me., :149; 18 Me., 105; 21 Me., 197; 23 Me" 241; 24 Me., 189;
27 Me., 533; 32 Me., 145; 36 Me., 123; 38 Me., 448; 40 nIe., 382; 43 Me.,
372,566; 44 Me., 299; 47 Me., 236; 49 Me., 363, 479; 50 Me., 98,175,250;
53 Me., 11,464; 52 Me., 98; 55 Me., 388, 407; 68 Me., 488; 70 Me., 209;
71 Me., 553.
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possession, shall be accounted for and deducted from the sum due CHAP. 90.
on the mortgage. (a)
SEC. 3. After breach of the condition, if the mortgagee, or any Modes of obtRilling posOile claiming under him, desires to obtain possession of the premiscs session for
for the pl1l'pose of foreclosure, he may proceed in either of the fol- foreclosure.
R.S.,c.90, § 3.
lowing ways, viz.: (b)
Ph' st.-He may obtain possession under a writ of possession -by writ of
possession.
issued on a conditional judgment, as provided in section nine, 1881,c.84, § 2.
duly executed by an officer. An abstract of such writ, stating
the time of obtaining possession, certified by the clerk, shall Le
recorded in the registry of deeds of the district in which the estate
is, within thirty days after po~ses~ioll [has been] obtained. ( c)
Second.-He may enter possession, and hold the sallle by con- -by entry
"\d th conseH t.
sent in writing' of the mortgagor, 01' the person holding under R.S.,c.90, § 3.
him. (cl);~
Tkh·d.-He may enter peaceably and openly, if not opposed, in -by peRceaule entry.
the presence of two witnesses, and take possession of the premises;
and a certificate of the fact and time of such entry shall be malle,
signed, and sworn to by such witnes~es before a justice of the
peace; anel such written consent and certificates shall be recorded
in each registry of deeds in which the mOl'tgage is or by law
ought to be recorded, within thirty days next after the entry is
made. (e) *
SEC. 4. Possession obtained in either of these three modes, and Foreclosure
in 3 years.
continued for the three following years, shall forever foreclose the n.S. ,c. 90, § 4.
right of rellemption. (f)
SEC. 5. If after breach of the condition, the mortgagee, 01' any Modes of
foreclosing
person claiming under him, is not desirous of takillg alld holding without
possession of the premises, he lllay proceed for the purpose of fore- taking
possession.
closure in either of the following modes:
R.S.c.,OO, § 5.
(a) Rights of parties; 2 lI'1e., 135, 175, :128, 389; 5 Me., 92; 14 :Me., 132;
15 Me., ;)U7; 18 Me., lU5;. 19 Me., 55, 91), 48;); 2U Me., 114; ~1 l\Ie., ~49, 407,
500; ~.Jc Me., 404; ~5 Me., 218, ~48, 345; 27 lIIe., 533; 20 l\Ie., 115, lOU; 8()
Me., 367; ;33 lIIe., 42; il4 Me., 00, U;o; 85 l\Ie., 40, ~20, 551; :JlJ Me., 123, 28·1,
438; 40 Me., ~55; 41 Me., 116, ~52; 4ll Me., 188; 44 Me., 120; 45 Me., 07,
388, 414; 47 Me., 513; 40 Me., 428; 5U Me., 165,440, 4U3; 51 Me., 40; 52
Me., 102, 116, 130, 185, 40(j; 55 Me., 41)5, 5~2; 58 Me., 3(j7; 6(j Me., ~17fJ, 270;
67 Me., 547;1'2 Me., 281.
Transfers of mortgages; 2 Me., 331; 5 Me., 276; 8 lIle., 281; 23 lIIe., 346;
24Me.,10l; 27Me.,~40; 31 Me., 313; 32 Me., 202; 41 Me., 223; 44 Me.,
302; 46 Me., 447; 50 Me., 177; 51 Me., 123; 52 Me., 185; 71 nle., 370.
(b) 18 Me., 199; 21 Me., 128; 23 Me.; 25; 24 Me., 155; 35 Me., 557; 40
Me., 523; 42 Me., 38; 48 Me., 62; 49l\Ie., 2(j6, 378; 51 Me., 381.
(c) 27 Me., 241; 33 Me., 108; 35 Me., 551; 45 Me., 452; 51 Me., 395; 52
Me., 400; 55 Me., 522.
(el) 28 Me., 353; 29 Me., 57; 33 Me., 364; 38 Me., 551; 41 Me., 71.
(e) 4 Me., 405; 37 Me., 388; 47 Me., 296; 50 Me., 473; 52l\Ie.,135; 58
Me., 3lJS; (j4 1\1e., 161; 6(j Me., 272, 273.
(f) 3Me., 263; 7 1\1e., 33; 23 lIIe., 25; 24 Me., 156; 37 Me., 388; 42111e.,
190; 581\1e.,3U8; 64Me.,152i (j(jMe.,273; 67 Me., 312.
* [QUEIlY suggested to the commissioner by Hon. Nahum Morrill, of
Auburn. Ought not the statute to require R certificate of the fact of entry, ill
addition to the written consent of the mortgagor?J
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-by publishing notice.
25 Me., 892.
38 Me., 258.
45 Me., 99,
452.
46 lIIe., 274,
497.
49 Me., 103,
379.
53 Me., 74.
55 Me., 5,[4.
58 Me., 367.
61 Me., 54.
63 !II e., 544.
66 Me., 170"
71 Me., 445.
-by serving
notice.

Mortgagor
may redeem
within
three years.
1876, c. 118.
20 Me., 271.
86 Me., 51.
-parties
may agree
upon a less
time.

Mortgages,
redemption
of, in case of
deceasll of
mortgagee.
1874,c.248,§1.

-administrator may be
appointed.
-notice to
be given.

Form of de-

['rITLE IX.

Fi1'st.-He may give public notice in a newspaper printed in
the county where the premises are situated, if any, or if not, in the
state paper, three weeks successively, of his claim by mortgage on
such real estate, describing the premises intelligibly, and naming
the date of the mortgage, and that the condition in it is broken,
by reason whereof he claims a foreclosure; and cause a copy of
such printed notice, and the name and date of the newspaper in
which it was last pn blished, to be recorded in each registry of deeds
in which the mortgage deed is or by law ought to be recorded,
within thirty days after such last pUblication.
Second.-He may cause an attested copy of such notice to be
served 011 the mortgagor or his assignee, if he lives in this [the]
state, by the sheriff of the same connty or his deputy, by delivering' it to him in hand or leaving it at his place of last and usual
abode; and cause the orig'inal notice and the sheriff's return thereou
to be recorded within thirty days after such service as aforesaid; and
in all cases the certificate of the register of deeds shall be prima
facie evidence of the fact of such entry, notice, publication of foreclosure, and of the sheriff's return.
SEC. 6. The mortgagor, or person claiming under him, may
redeem the mortgaged premises within three years uext after the
first publication, or the service of the notice mentioned in the preceding section, and if not so redeemed his right of redemption shall
be forever foreclosed; lJ1'ovicled, [that] the mortgagor and mortgagee may agree upon a less time, not less than one year, in which
the mortgage shall be forever foreclosed, which agreement shall be
inserted in the mortgage and be binding on the parties, their heirs
and assigns, and shall apply to each and all the modes prescribed
by statute for the foreclosltre of mortgages on real estate.
SEC. 7. Whenever any mortgagee or his assignee shall clie[s],
and there is no executor or administrator to receive the mortgage
money, the mortgagor or person claiming under him having right
to redeem, may apply to the judge of probate of the county where
the estate mortg'ag'ed is situated, for the appointment of an administrator to such estate, and if, after due notice to all parties interested in the estate, they neglect or refuse to take out administration for thirty days afte?' s1~ch notice, then the judge may
commit administration to such person as he deems suitable, who
shall have full power to act as such with reference to said mortgage as is already provided by law. In all s11ch cases, however,
personal notice shall first be given to the widow and heirs of the
deceased known to be living in the state, either by service on them
in person or by leaving such notice at their last and usual place of
abode.
SEC. 8. The mortgagee, or person claiming under him, in an
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action for possession, may declare on his o-wn seizin, in a writ of CHAP. 90.
entry, without naming the mortgage or assignment; and if it claring in a
suitto obtain
appears on default, demurrer, verdict, or otherwise, that the plaint- possession
mortiff is entitled to possession, and that the condition was [had been] on
gage, &0.
broken when the action was commenced, the court shall, on motion 1881,c.84, § 3.
2 Me., 3!:l2.
of either party, a-ward the conditional judgment, unless it appears 13 Me., 186.
Me., 299.
that the tenant is not the mortgagor or a person claiming under 14
17 Me., 439.
him, or that the owner of the mortgage proceeded for foreclosure 19 Me., 276,
360.
conformably to sections five and six before the suit was commenced, 28 Me., 135.
42 Me., 188.
the plaintiff ndt consenting to such judgment; and unless such 53 Me., 77.
judgment is awarded, judgment shall be entered as at common law. 56 Me., 10.
SEC. 9. The conditional judgment shall be, that if the mort- Form of COIlditional
gagor, his heirs, executor or administrator, pay the sum [that] the jmlgmeut, ,
when
court adjudges to be due and payable, -with interest, within two and
to be paid.
months from the time of judgment, and shall also pay such other RS.,c.90, § 8.
35 ilIe., 551,
sums as the court adjudges to be thereafter payable, within two 502.
Me., 78.
months from the time they fall due, no -writ of possession shall 53
64 Me., 446.
issue and the mortgage shall be void; otherwise it shall issue in 70 Me., 345.
due form of law, upon the first failure to pay according to said
judgment. And if, a.fter the expiration of three years from the
time of the rendition of the judgment, the -writ of possession has not
been served or the judgment -wholly satisfied, another conditional
judgment may, on scire facias sued out in the name of the mort- ]872, c. 18.
gagee or assignee, be rendered, and a writ of possession issned as
before provided. ,Vhen the conditiou is for doing some other act RS.,c.90, § 8.
than the payment of money, the court may vary the conditional
judgment as the circumstances require; and the writ of possession
shall issue, if the terms of the conditional judgment are not complied with within the two months.
SEC. 10. If it appears that nothing is due on the mortgage, Judgment if
nothing due.
judgment shall be rendered for the defendant and for his costs, and RI:l.,c,90, § 9.
he shall hold the land discharged of the mortgage. (a)
SEC. 11. vVhen a mortgagee, or person claiming under him, is Action for
foreclosure
dead, the same proceedings to foreclose the mortgage may be had by ex'r or
by his executor or administrator, declaring on the seizin of the aclm'r.
RS. ,c.90,§1O.
deceased, as he might have had if living.
SEC. 12. Lands mortgaged to secure the payment of debts, or Mortgages to
be asse ts in
the performance of any collateral engagement, aud the debts so the hands of
secured, Ehall on the decease of the mortgagee, or person claiming adm'rs, and
when paid
under him, be assets in the hands of his executors or administrators; they may
give disand they shall have the control of them as of a personal pledge; charges.
and when they recover seizin and possession thereof, it shall be RS.,c.90.§11.
20 JlIe., 1(33.
to the use of the widow and heirs, Ol' devisees, or creditors of the 31 Me., 313.
51 Me., 124.
deceased, as the case may be; and when redeemed, they m<ty 56 Me., 210.
(a) 2 Me., 322, 332; 31 Me., 394; 67 Me., 548; 72 Me., 202.
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90. receive the money, and give effectual discharges therefor, and

releases of the mortgaged premises.
SEC. 13. An action on a mortgage deed may be brought against
a person in possetlsion of the mortgaged premises; and the mortgag-or, or person claiming under him, may, in all cases, be joined with
hin1 aH a co-tenant, whether he then has any interest or not in the
premises; but he shall not be liable for costs, when he has no such
interest, and makes hi::; di::;claimer thereto upon the records of the
court.
Proceedings
SEC. 14. Any mortgagor, or other person having a right to
in equity to
redeem lands mortgaged, lilay demand of the mortgagee or person
redeem a
mortgage.
R.S.,c.I)O,§13. claimillg under him a true account of the sum due on the mortgage,
and of the rents and profits, alld money expended in repairs and
improvements, if any; and if be unreasonably refuses or neglects
to render such account in writing, 01', in any other way by his
default prevents the plaintiff frolil performing or tendering performance of the condition of the mortgage, he Illay uring hi::; uill
in equity for the redemption of the mortgaged premises within
the time limited in section six, and therein offer to pay the sum
found to be equitably due, or to perform any other condition, as
the case may require; and such offer ::;hall have the same force as
a tender of payment or performance before the commencement of
the suit; and the bill shall be sustained without such tender, and
thereupon he shall ue entitled to judgment for redemption and
costs. (a.)
When the
SEC. 15. When the amount due on a mortgage has been paid
amount (lue
tendered to the mortgagee, or person claiming under him, by the
or
011 a mortgage has
mortgagor
or the person claiming under him, within the time so
been paid or
tendered;
limitec1, he lllay have a bill in equity for the redemption of the
,,;hen not.
R.S. ,c. 1)(J,§14. lllortgaged promi::;es, and compel the mortgagee, or per::;on claiming
7 Me., :-33.
under hilll, by a decree of the supreme judicial court, to release to
27 Me., 241.
30 Me., 360.
him an his right and title therein; though such mortgagee 01' hi8
36 Me., 51.
aStliguee has never had aetual posses::;ion of the premises for breach
40 Me., 117.
47 1\le .. 54.
of the condition; 01', without having made a tellc1er uefore the com52 Me.; 561.
mencement of the snit, he lllay have his bill in the manuel' prescribed
in section seventeen, and the cause shall ue tried in the same
manner.
When bill to
SEC. 16. When the bill to redeem is brought before an actual
redeem is
entry for breach of the condition, and before payment or tender,
broug'ht be
fore entry,
if the mortgagee, or the person claiming under him, is out of the
breach,
Against
whom action
on ft mortgage shall be
hrought.
n.S.,c.IJO.§12.
14 Me., 2m).
17 l\Ie., 43\).

(a) 8 nIe., 250,282; 18 Me., 210; 19 nIe., 366; 20 1\le., 271; 21 Me., 121);
23 nIe., 48, 178; 24 Me., 2\)8; .25 Me., 387; 28 Me., 354; 3,1 Me., 271; 35
Me.,220; 36 Me., 123; 88 Me., 32\); 31) Me., 112; 41 Me., 223; 42 Me., 246;
44 Me., 300; 46 Me., 21)\), 443, 448, 4\)6; 48 Me., 111; 4\) Me., 555; 50 l\Ie.,
174, :!JO; 51 Me., 348; 52 Me., 135, 408, 544; 53 Me., 142, 246, 353, 441; 54
Me., 185,405; 55 Me., 157; 56 Me., 159, 572; 62 Me., 577; 65 l\Ie., 11)8, 288;
66 Me., 11)0,272,470; 68 Me., 11)3, 11)4; 51) Me., 11)3.
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state and has not had actual notice, the court shall order proper
notice to be given to him, and continue the cause as long as
necessary. When a mortgage is alleged and proved to be frandulent, in whole or in part, an innocent assignee of the mortgagor,
for a valuable consideration, may file his bill within the time
allowed to redeem, and be allowed to redeem without a tender.
SEC. 17; When the eft] mortgagee, or person claimingullder him,
residing out of the state, or whose residence is unknown to the
party entitled to redeem, has commenced proceedings under section
five, or when such mortgagee or claimant having no tenant, agent,
or attorney in possession on whom service can be made, has commenced proceedings under section three, in either case the party
entitled to redeem may file his bill, as prescribed in section fourteen, and pay at the same time to the clerk of the courts the sum
due, which payment shall have the same effect as a tender before
the suit; and the court shall order such notice to be given of the
pendency of the suit, as they judge proper.
SEC. 18. "Vhen an amount dne on a mortgage has been paid,
or tendered to the mortgagee, or person claiming under him, before
the foreclosure of the mortgage, and the mortgagee or his assignee
is beyond the limits of this [the] state, and the mortgage is undisclunged on the record, the mortgagor or person claiming under
him, may have his bill in equity lor the redemption of the mortgaged premises, as provided in section fifteen, 01' for the disc'harge
of the mortgage; and on notice of the pendency of the bill, given
by publication in some newspaper in the county where said premises
are situated, three weeks successively, the last pUblication being
thu,ty days before the time of hearing, 01' in such other way as the
supreme judicial court or a judge thereof, in vacation, [may] orders,
said court may decree a discharge of snch mortgage; and the
record of such decree in the records for deeds in said county shall
be evidence of the clischarge of said mortgage.
SEC. 19. No bill in equity shall be brought for redemption of
mortgaged premises, founded on a tender of payment or performance of the condition made before the commencement of the suit,
unless within one year next after making such tender.
SEC. 20. In any suit brought for the redemption of mortgaged
premises, when it is necessary to the attainment of justice that
any other person, besides the defendant, claiming an interest in
the premises, should be made a party with the original defendant,
on motion, the court may order him to be served with an attested
copy of the bill amended in such manner as they [it] may direct,
and on his appearance, the .cause shall proceed as though he had
been originally joined.
SEC. 21. The court, when a decree is made for the redemption

CHAP.

90.

payment or
tender,
courts to order notice if
mortgagee is
out of state;
remedy for
fraudulent
mortgage.
R.S.,c.90,§15.
Provisions
for redemption when
the mortgagee is out of
the state.
1872, c. 41.
R.S.,c.90,§16.

Mortga,ges,
redemption
of after payment or tendel', and before foreclosure,
when mortgagee is
beyond the
state.
1874,c.233, §1.
-notice to
bepublished.

-discharge
of.

Limitation
of such a bill
in equity.
R.S.,c.IJO,§17.
60 Me., 233.
Court may
order other
persons to
be joined as
defendants,
and notified.
R.S.,c.90,§18.

Award of ex-
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or severally.
R.S.,c.90,§19.
Denuction of
rents and
profits from
the sum
brought into
court for
redemption.
R.S.,c.90,§20.
37 Me., 310.
53 Me., 67.
State treasurer may
discharge or
foreclose
mortgages
made to
state.
R.8.,c.90,§21.

Bill in equity
for redem ption may be
filed against
state.
R.S.,c.90,§22.

Where to be
filed, and
proceedings
thereon.
R. S. ,c. 90, §23.

On decease
of person entitled to redeem, his
adminiRtrator or heir
may redeem.
If residing
out of state,
anyone may
tender for
him.
R.S.,c.90,§24.

Tender to
guardian of
mortg'ag-ee,

ann he may
discharge
mortgage.
R.S.,c.90,§25.
How mort-
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of mortgaged lands, may award execution jointly or severally, as .
the case requires; and for sums found due for rents and profits over
and above the sums reasonably expended in repairing and increasing the value of the estate redeemed.
SEC. 22.
When any sum of money is brought into court in a
suit for redemption of mortgaged premises, the court may deduct
therefrom such sum as the defendant is chargeable with on account
of l'ents and profits by him received, or costs awarded against him;
and the person to whom a sum of money is tendered to redeem
such lands, if he receives a larger sum than he is entitled to retain,
shall refund the excess.
SEC. 23. vVhen a mortgage is made or assigned to the state,
the treasurer may demand and receive the money due thereon,
and discharge it by his deed of release. After breach of the condition, he may, in person or by his agent, make use of the like
means for the purpose of foreclosure, which an individual mortgagee might, as prescribed in sections three and five.
SEC. 24. If the treasurer of state, and the person applying to
redeem any lands mortgag'ed to the state, disagree as to the sum
due thereon, such person may bring a bill in equity against the
state for the redemption thereof, in the supreme judicial court.
SEC. 25. The court shall order notice to be served on the treasurer of state in the usual form, and shall hear the cause, and
decide what sum is due on said mortgage to the state, and ,award
costs as they may deem equitable; and it shall be the cl7dy of the
treasurer to [shall] accept the sum adjudged by the court to be
due, and discharge the mortgage.
SEC. 26. If a person entitled to redeem a mortgaged estate, or
to redeem an equity of redemption which has been sold on execution, 01' the right to redeem such right, or the right to redeem
lands set off on execution, dies without having made a tender for
that purpose, a tender'? may be made and a bill for redemption
commenced and prosecuted by his executor or administrator, heirs
or devisees; and if the plaintiff in any such bill in equity dies
pending the suit, it may be prosecuted to final judgment by his
heirs, devisees, or his executor or administrator. When a mortgagor resides out of the state, any person may, in his behalf, tender
to the holder of the mortgage the amount due thereon; and it
shall be as effectual as if made by the mortgagor.
SEC. 27. ~hen the mortgagee, or person holding under him,
is under guardianship, a tender may be made to the g'uardian, and
he shall receive the sum due on the mortgage; and upon receiving
it, or on performance of such other condition as the case requires,
shall execute a discharge of the mortgage.
SEC. 28. In all cases, the mortg'age may be discharged by the deed
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of release from the person authorized to discharge it, or by causing CHAP. 90.
satisfaction and payment under his hand to be entered in the gages maybe
discharged.
margin of the record of such mortgage in the register's office. (ct) RS.,c.90,§26.
SEC. 29. A mortgage may be discharged on the record thereof Mortgage
may be disin the office of the registry of deeds by an attorney at law, author- charged
by
ized in writing by the mortgagee or person claiming under attorney at
law.
him; provided, however, that said writing be [is] first recorded or 1874, c. 233,
§ 2.
filed in said office and a minute of [the] same be [is] made by the
register of deeds on the margin of the page in connection with
said discharge.
SEC. 30. If the purchaser of an equity of redemption, sold on Redemption
of estate
execution, has satisfied and paid to the mortgagee, 01' those claim- from purof
ing under him, the sum due on the mortgage, the mortgagor, or chaser
equity.
those claiming under him, having redeemed the equity of redemp- RS.,c.90,§27.
2 Me., 343.
tion within one year after such sale, shall have a right to redeem 6 Me., 237.
7 Me., 103.
such mortgaged estate of such purchaser, or any person claiming 21
Me., 105.
under him, within the time and in the manner he might have 46 Me., 437.
49 Me., 266.
redeemed it of tile mortgagee if there had been no such sale made, 52 Me., 407.
55 lILe., 253.
and within snch time only.
SEC. 31. "When the mortgagee or perSOll claiming lUlder him Writ of entry v. morthas taken possession of the mortgaged premises, and the debt g"agee
in possecured by the mortgage is paid or released after condition broken session, after
mortgage
and before foreclosure perfected, the mortgagor 01' person claiming paid and before foreunder him may maintain a writ of entry to recover possession of closure
said premises, the same as if paid or released before condition perfected.
RS.,c.90,§28.
broken.
67 lILe., 361.
(a) What constitutes a discharge; 5 Me., 275; 6 nle .• 260; 17 Me., 371;
18 Me., 11; 24 Me., 335, 437; 25 Me., 346, 462; 27 Me., 219; 31 Me., 394;
33 Me., 451; 39 Me., 22; 44 Me., 115; 45 Me., 100; 54 Me., 466.
What does not; 17 Me., 371; 22 Me., 87; 23 Me., 389; 29 Me., 452; 31
Me., 313; 34 Me., 51, 302; 37 Me., 13; 48 Me., 111; 49 lILe., 416; 50 lILe.,
131,176; 52 Me., 186; 56 Me., 159.
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CHAPTER 91.
MORTGAGES OF PERSONAL PROPERTY.
ENFORCEMENT.

LIENS AND THEIR

MORTGAGES OF PERSONAL PROPERTY.

SEo.l.
2.
3.
4.
5.

6.
7.
S.

9.
10.
11.

12.
13.
14.
15.
16.
17.
lS.
19.
20.
21.
22.
23.
24.

Mortgages not valid except between the parties; unless recorded, or
possession of the property taken. Where to be recorded.
Clerk to record mortgages in a book, noting therein, and on the
mortgage, when received.
How mortgages may be redeemed after breach of condition; property may be replevied if not delivered.
Notice of foreclosure, how to be given and served.
Sworn copy of notice to be recorded, and a copy of record to be
evidence of the facts. Mortgagee out of the state, to appoint
agent to receive pay, or no forfeiture.
Right of redemption forfeited in sixty days. Exceptions.
Redemption of personal property held as security for debt by
Holmes' note.
Lien on vessel for four days after launching' for labor or materials.
In case of uncompleted contract lien, extended to four days after
its completion. Lien on materials before they are used. Lien
on vessels by dry docks and marine railways.
Form of writ for enforcing lien. How sig'ned, sealed and tested,
and where returnable.
Specifications to be annexed to writ, and to be sworn to.
Attachment, how made before vessel is.launched. Possession, when
to be t,'1,ken by officer; if before launching, work not to be
hindered. Attachment how made after it is launched. Sale
of att,'1,ched vessels liable to depreciate in value.
Service of writ on debtor and on owners. Form of notice to owners;
how served and posted fourteen days before court.
Writs made after first attachment to be served by same officer. If
he is disqualified, by any qualified officer.
Action how entered on docket, and who may defend on giving bond.
Defendant may offer to be defaulted and its effect. Vessel-owner
may admit a certain sum due and its effect.
Court to decide questions of costs as in equity.
What questions shall be submitted to jury and found in verdict; or
if jury trial is waived, decided by court.
Judgment how to be rendered against defendant.
Right of exceptions as in other cases.
Court may order vessel sold on execution. Proceeds to be paid into
court. Mannm' of sale. Title of purchaser.
Disposal of proceeds and of surplns.
When proceeds are not enongh, to be distributed pro rata, and
when. Double liens to be prevented.
How vessel, attached for non-lien claim by sheriff or deputy, may
be attached on lien claim; how and when attached by constable.
How vessel attached for lien, may be attached for non-lien claim
against owner, and its effect.
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When vessel attached on both kinds of claims, is sold, balance, after CHAP.
paying lien claims applied to non-lien claims.
26. Admiralty powers of court.

91.

TITLE IX.]
SEC. 25.

LIENS ON LIME, LIMEROCK, GRANITE

AND

SLATE.

SEC. 27.

Liens on lime, limerock, granite and slate for thirty days, to be
enforced by attachment, with precedence of all other claims.

SEC. 28.

Lien on bricks, how enforced when debtor 01' employer has died.

SEC. 29.

Lien for cutting and peeling hemlock bark.

SEC. 30.

Liens on buildings and lots for labor and materials, and how
enforced. If levy is made, lot may be set onto If debtor has no
title to Jand, lien on building. Lien enforced on building of
minors and married women.
When labor 01' materials are not furnished by contract with owner
of building, how he may prevent lien.
Lien dissolved unless sworn claim is filed in town clerk's office
within thirty days. Clerk's fees.
Inaccuracy not to avoid, if claim is reasonably certain in description.
Suit mnst be commenced in ninety days, or lien dissolved.
·When owner dies or becomes insolvent before suit, how action
brought and when.
Lien for rent on buildings placed on leased land, how enforced.
Lien ou buildings for land rent, whether under written lease or not.
Proviso, if a third person is interested in the buildings.

LIEN ON BRICKS.

LIEN ON HEMLOCR. BARK.

LIENS ON BUILDINGS AND LOTS.

31.
32.
33.
34.
35.
36.
37.

LIEN ON LOGS
SEC. 38.

30.

AND

LUMBER.

Liens on logs and lumber for personal labor and as cook for sixty
days after arrival of at destination; to take precedence. Oosts
as in equity.
Boomage to be paid by attaching officer. Lien not defeated by
taking note. Notice to owner.
LIEN ON ANIMALS FOR PASTURAGE, FOOD AND SHELTER.

SEC. 40.

Lien on animals for pasturage, food and shelter.
GENERAL PROVISIONS FOR ENFORCEMENT OR DISCHARGE.

SEC. 41.
42.
43.
44.

Lien attachments to have precedence. Suits after death and insolvency. Writ must show that they are for lien.
Tender of amonnt due discharges lien.
When labor or materials are not furnished by contract with owner,
he may appeal'. If he does not, notice to be given him.
Judgment, how rendered. Plaintiff may discontinue as to any
defendant. Oosts, how apportioned.
LIENS ON GOODS

SEC. 45.

AND

PERSONAL BAGGAGE.

Innholders and keepers of boarding houses have a lien on goods and
personal baggage, and how enforced.
LIENS ON GOODS IN POSSESSION, HOW ENFORCED.

SEC. 46. Lien on goods in possession enforced by sale.
47. Petition to be filed; contents of it.
48. Service on owners within the /State.
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SEC. 49.
50.
51.
52.
53.
54.
55.

[TITLE IX.

Service on owners when unknown or out of the state.
vVhen owner appears, proceedings. Jury trial.
When owner appears, he may be required to give bond.
Court may order property to be sold to pay lien.
Disposal of the proceeds.
Liens less than twenty dollars enfdrced by trial justice.
Municipal and police courts have concurrent jurisdiction.

Appeal.

PLEDGES.
SEC. 56.

Holder of forfeited pledge may notify owner in writing of intended
sale. How served and recorded.
57. Sale of pledge; proceeds, how applied.
MORTGAGES OF PERSONAL PROPERTY.

Mortgages
not valid
except between the
parties, unless recorded
or possession
taken.
lS80, c. 193.
Where
recorded.

Clerk to record mortgages, noting when
received.
1880, c. 193.
See c. 3, § 16.
How mortgage may be
redeemed
after breach
of condition.
181'10, c. 1\)3.
49 Me., 39.
54 Me., 561.
64 Me., 107.

SEC. 1. No mortgage of personal property shall be valid
against any other person than the parties thereto, unless possession
of such property is deli vered to, and retained by the mortgagee, or
the mortgage is recorded by the elerk of the [city,] town, or plantation organized for any purpose, in which the mortgagor resides.
When all the mortgagors reside withon t the state, the mortgage shall
be recorded in said [city,] town, or plantation where the property is
when the mortgage is made; but if a part of the mortgagors reside
in the state, then in the [eities,] towns, or plantations in which snch
mortgagors reside. A mortgage made by a corporation, shall be
reeorded in the town where it has its established place of business.
If any mortgagor resides in an unorganized place, the mort.gage
shall be recorded in the oldest adjoining t.own or plantation,
urganizQd as aforesaid, in the county. (a)
SEC. 2. The clerk, on payment of twenty-five cents, shall
record aU such mortgages delivered to him, ill a book kept for
that purpose, noting therein, and on the mortgage, the time when
it was received; and it shall be considered as recorded when
received. ( b)
SEC. 3. When the condition of a mortgage of personal property is broken, the mortgagor, or any otlw1' person lawfully
claiming under him, may redeem it any time before it is sold, by
virtue of a contract between the parties, or on execution against
the mortgagor, or before the right of redemption is foreclosed,
as hereinafter provided, by paying or tendering to the mortgagor,
0[' tho person holding the mortgage by assignment thereof,
recorded where the mortgage is recorded, the sum due thereon,
01' by performing, or offering to perform the conditions thereof,
(a) 19 Me., 170; 21 Me., 92; 22 Me., 561; 24 Me., 108, 558; 25 Me., 421;
27 Me., 404; 30 Me., 184; 31 Me., 74; 32 Me., 30, 237; 33 Me., 319; 34 Me.,
209; 37 Me., 186,545; 40 Me., 413,562; 42 Me., 131,174; 44Me.,18; 45
Me., 605; 40 Me., 296, 415; 47 Me., 13, 505; 48 Me., 30, 369, 550, 586; 49
Me., 98, 567; 50 Me., 129, 396; 51 Me., 601; 53 Me., 321; 55 Me., 81; 56
Me.,464; 65 Me., 490; 72 Me., 400.
(b) 11) Me., 173; 31 Me., 74; 37 Me., 186; 40 Me., 285; 43 Me., 376.
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when not for the paymellt of money, with all reasonable charges
incurred; and the property, if notimmediately restored, may be
replevied, 01' damages for withholding it reeovered in all action of
[on] the ease.
\
I
SEC. 4.
The mortgagee or his a~~ignee, after condition broken,
may give to the mortgagor or his iassignee, when his assignment
is recorded where the mortgage is reeol'ded, wl'itten notice of his
intention to foreelose the same, by leaving a eopy thereof with
the mortgagor 01' slIch assignee, 01' if the mortgagor is out of the
state, though resident therein, hy leaving snch copy at his last and
usual place of abode, or by puulishing it ollce a week, for three
successive weeks in one of' the principal newspapers puulished in
the tOWll where the mortgage is recorded. "Vhen the mortgagor
or his assignee of record is not a resident of' the state and there
is no newspaper published in such town, such notiee may be
pllulished in allY newspaper printed in the COllllty where the
mortgage is recorded.
SEC. 5.
The notiee with an affidavit of service or a copy of
the puulicntion, with the !lame nnd date of the paper in which it
was last pllblished, shall be recorded where the mortgage is
recorded, and the copy of sueh record shall be evidence that the
notice has been given. If the mortgagee 01' his assignee is not a
resident of the state, he shall at the time of recording such notiee,
reeord therewith his appointment of an agent residen t in the same
tOWI1, to receive sutisfnetion of the mortgage; and payment 01'
tender thereof may be made to him. If he does not appoint snch
agent, the ]'ight to redeem shall not be forfeited.
SEC. n.
The right to redeem shall be forfeited, except as provided in the preceding sections, if the money to be paid 01' other
thing to be done is not paid or performed, or tender thereof made,
within sixty days after snch notice is recorded; uut nothing in
thc preceding sections shall defeat a contract of bottomry, respondentia, transfer, assignment, or hypothecation of a vessel or goods,
at sea or abroad, if possession is taken as soon as lllay be after
their arrival ill the state. (a)
SEC. 7.
All personal property hcld as security for debt by
the agreements and notes mentioned in section five of chapter one
hundred and eleveb [is] sllbject to a redemption as provided for
in CCt8e8 of personal property mortgaged by the four prcceding
sections, and 81wll be 8ubject to trustee process as providcd in
section fifty of chapter eighty-six in l'elation to property mortgaged,. but the parties lllay lawfully stipnlate in said notes, that no
right of redemption shall exist after breach thereof by nOll-payment.
(al 24 Me., 1313; 29 Me., 432; 31 Me., 1013, 502; 32 Me., 174; 313 Me., 49;
39 Me., 450; 55 Me., 81.
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R.S.,c.91, § 5.
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LIENS ON VESSELS.

SEC. 8. Any person who fUl'l1ishes labor or materials fo.r
building a vessel, shall have a lien on it therefor, whieh may be
enforced by attachment thereof, within fonr days after it is
htnnched; but if the labor and materials have been so t'lll'nished
by virtue of a contract not fnll.Y performed and completed at the
time of the launching of the vessel, the lien may be enforced
within foul' days after snch contract has been completed. He shall
also hn ve a lien OIl the materials fnruished, before thcy become
part of the v(jssel, which may be enforced by attachment; and a
person who furnishee labor or materials for a vessel after it is
launched, or for its repair, shall have a lien on it theret'ol', which
may be enfol'ced by attachment within fonr days after thc work
has been completed; and the ownM' 01' owners of any dry dock
or mariue railway, which shall be used for any vessel, shall have a
lien on said vessel for the nse of said dry dock or marine railway,
which lien may be enforced by attachment within fonr days after
the last day in whieh said dry dock 01' marine railway shall have
been used 01' occupied by said veRsel. (a)
SEC. 9. The forll1 of a writ for enforcing snch lien, shalJ be
in substance as follows:
"STATE OF MAINE.
" - - , ss.
To the sheriff of' our county of - - , or his depnty:
Greeting.
[L. S.] We command yon to attach the sMp 01' vessel" (here
give snch a description of the vessel as will identi(y it,) "and Sllmmon all pet'sons interested, in the mannel' directed by law, to
appeal' before onr justi(~es of our - - court, next to be held at
- - , withiu and foJ' [ollr] the county of - - , on the - - Tllesday of - - next., then aud there in onr said cOllrt, to answer to
A. B., of - - , who elaims a lien on said ship 01' vessel for" (here
describe briefly the nattlJ'e of the licn,) "to the amount o f - - dollars and-- cents, according to the specification hereto annexed,
which amonnt, O. D., of - - , who owes the same, neglects and
refnses to pay, to the damage of said A. B., as he says, the SIlLU
of - - clollal's, which shall then and there he made to appeal',
with other dne damages; and have you there, this writ with your
doings thereon.
Witness, - - - - , esquire, at - - , the - - day of - - , in
the year of onr Lord, one thousand eight hundl'cdand - - .
E. F., Olerk."
(a) 33 Me., 479; 34 Me., 206; 36 Me., 387; 40 Me., 292, 411; 41 Me.] 390;
42 Me., 81, 147; 58 Me., 99; 61 Me., 567; 69 Me., 235; 70 Me., 351; 71
Me" 465, 494; 72 Me., 129,
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Said writ shall be signed, sealed and tested like other writs in CHA.P. 91.
civil actions, and retnrned in the connty where said vessel is.
SEC. 10. The specification annexed to the writ, shall contain a Specification
just, true and particular account of the demand claimed to be due ~d ~~ ~~~lex
the plaintiff with all just credits; the llame of the persons person- writ.
What to conally liable to him, and names of the owners of the 8Mp 01' vessel if tain, to be
known to him, and shall be verified by the oath of one plaintiff, ~:~f~ed by
or of some person in his behalf, that the amount claimed in said What must
be sworn to.
specification is justly due from the person named in the writ and R.S.,c.91, § 9.
i'
" It, anc1 tlIII t 1Ie b, el'leves tl la t b y tl1e 1aws 0 f 61
]\fe., 588.
speC!' fcatIOn
as OWll1g
69 ]\fe.,
237,
this state, he has a lien on such ship 01' vessel for the whole or a 240.
part thereof.
SEC. 11. If the vessel at the time is on the stocks, the attach- Vessel on
the stocks,
ment shall be made by filing in the office of the clerk of the town attachment
how
made.
ill which such vessel is, wi thin forty-eight hours thereafter, a copy
Possession,
of so much of' his return on the writ, as relates to the attachment, when to be
taken by
with the name of the plaintiff, the name of the person liable for officer.
the debt, the description of the vessel as given in the writ, the If before
launching,
date of the writ, the amount claimed, and the court to which it is work not to
returnable, and by leaving a copy of sueh certificate with one of be hindered.
When it is
the owners of the vessel, if known to him and residing within his launched
howattachprecinct, 01' with the master workman thereon; if the attachment ment is
made.
is so made the officer need not take possession of the vessel before R.S.,c.91,§1O.
it is launched, unless specially directed by the plaintiff or his
attorney to do so; but he shall as soon as lDay be afterwards;
but [and] he may take possession at any time before it is launched;
and if he does, he shall not hinder the work thereon, or prevent
or delay the launching. If the vessel is launched at the time of
attachment, it shall be attacllfld like other personal property. And
whenever a vessel8hall have [has] been attl1ched as aforesaid, and Proceedings
for the sale
the expense of retaining possession of said vessel shall be [is] great, of attached
liable
or the vessel 8hall be [is] liable to depreciate in valne by reason vessels
to deprethereof, any attaching credi tor, 01' an owner of said vessel may in ciate in
value.
term time or vacation, petition a jnstice of the supreme judicial 1880, c. 243.
court, praying that said vessel attached as aforesaid, may be sold,
and said justice may order a hearing on said petition; and due notice
shall be given to all parties in interest, of the time and place
appointed for said hearing, and a hearing on said petition shall be
had ·before a justice of said court; and if it shall then appear to
said justice to be for the benefit of all parties in interest that said
vessel shonld be sold, 8aid j1t8tice [he] shall issue to the officer in
possession of' said vessel, Ot' to the sheriff of the county in 'which
said vessel has been attached, an order to sell said vessel at public
anction, and 8aid j1t8tice shall designate in said order the notice
to be given of the time and place of said sale; and said vessel·
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91. shall be sold pl1l'snant to said order, and the proceeds of said sale,

Proviso.

Service of
writ on
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on owners.
Form of
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owners, how
served and
posted fourteen days before court.
R.S.,c.91,§l1.

Subsequent
writs to be
served by
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If disqualified, by a
qualified
officer.
R.S.,c.91,§12.
Action how
to be entered
on docket,
and who may
defend on
giving bond.
R.S.,c.Ol,§13.

Defendant

after dechwting necessary expenses, shal1 be held by the first
attaehing officer 01' the sheriff, snbject to the successive attachments, as if sold on execntion; p1'oviclecl, however, that if said
parties do not consent to a sale as herein proyided, the provisions
of seetions thirty-one to forty, il;e111sive, of ebapter eighty-one, so
far as the Bame are applieable, shall apply to proceedings under
this seetion. *
SEC. 12. The writ shall be served Oil persons named as personally liable for the plain tiff's elaim, fLB ill other personal actions
against them, 01' [onJ the owners of the vessel, who are known or
reside in the couuty where the vessel is, by It notice in substance,
alb follows, and served as sn mmonses are:
" - - , ss. To the owners of the ship 01' vessel," (describe it as
in writ,)
"Greeting'."
"Take notice that the above-deseribed vessel is attaehec1 011 a
writ ill favor of - - - - , who elaims a lien thereon fol' the Sl1m
of - - dollars and - - cents," (naming the amonnt of the elaim,)
"dne him by O. D., and that said writ is returnable to the - COl1l't to be held at - - , in and for the county of - - , on the
- - Tnesday of - - , A. D. 18-, when and where you may
appeal' aud defend if you see fit.
DfLted," (&c.)
"G. IT., Sheriff," (01') "Deputy Shel'iffj"and by a notiee in like fOl'll1 posted in some conspienous place on
the vessel attached. The attaelunent, service and notiees shall
be macle fourteen days at least before the term of the court to
which the writ is returnable.
SEC. 13. On all writs made after the fil'st attachment :md
while allY lien attaehment is pending, the attachment and services
shall be made as aforesaid by the same offieer, or if he is disq nalified, hy an,)' qnalified officer, by his giving' notice thereof to the
fil'st attaching officer.
SEC. 14. At the retnrn terlll, the actions shall be entered on
the docket as follows: The pel'son elaiming the lien, as plaintiff;
the pel'soll alleged to be personally liable, as defendant, and the
name 01' other description of the vessel attaehed j and the owners
01' mOl'tgagees of the vessel, 01' any plaintiff in suit wherein it is
fLttaehec1 for a lien, Illay appeal' for and defend any action so far
as relates to the validity and amount of the lien clai Ill; but no
snch plaintiff shall so defend until he gives bond, to the satisfaction of the court, to pay the costs awarded against him.
SEC. 15. The defendant may offer to be defaulted as in other

* [QUERY suggested to the commissioner by Harvey D. Hadlock, Esq., of
Portland. Ought the practical application of the act of 1880, c. 243, to depend
upon the consent of parties ?]
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cases; and the owners of the vessel may admit, in writing filed
with the' clerk, that a certain sum is due the plaintiff as a liell 011
the vessel; and if the plaintiff does not recover a greater sum as
liell, he shall recover no costs against such owner or the vessel 01'
its proceeds, after the admission is filed; but such owner shall
recover costs thereafter.
SEC. 16. The court, except as provided in the preceding seetion,
may deeide all qnestions of 'Josts and apportion them as they think
propel', as in cases in equity.
SEC. 17. At the reqnest of either party, the following qnestions
of fact shall ce submitted to a jlll'y : "What amollnt claimed in
the writ is due from the defendant to the plaintiff?" and "For
how much of such amonnt has the plaintiff a lien on the vessel
attached?" And the verdict shall be in answer to these questions.
If the parties waive a jlll'Y trial, these qnestions shall be decided
by the courl, on a hearing 01' report of all auditor appointed by
the COlll't.
SEC. 18. Upon ascertaining the alllount aforesaid, judgment
shall be rendered in his favor against the defendant, as in other
personal actions, for the amount found not to be a lien on the
vessel, with such costs as the COl1l't awards; and a separate judgment shall be rendered in his favol' against said defendant and
the vessel attached, fOt· the amount decided to be a lien, with sneh
costs as the court awards; and separate executions shall be issned
thereon.
SEC. 19. Parties shall have the same right of exceptions,
motions for new trials and writs of errol', as in
, other aetions.
SEC. 20. When judgment is recovered in allY snit on which a
.
I attac IllUg
.
I eOllrt may Issne
1 tIe
an orcIer to tIe
vesse 1 was attac Ilec,
offieel' to sell it at anction, and to pay the proceeds thereof into
COlll't after deducting the expenses of sale and for taking care of
the vessel while under attachment. Snch officer shall sell it as other
personal property is sold 011 exeeution; Hnd the purchaser shall
hold it free from any prior claim.
SEC. 21. If such proceeds are more than all the jndgments
recovered against snch vossel, and the amounts claimed in the
undecided snits, the court may order the judgments as fast as they
are recovered against sneh vessel, to bc paid from saici t'nnd until
all such suits are termillated and all judgments satisfied. The
balance, if any, the eOllrt may, on petition, oreler to be paid to the
persons legally entitled thereto,
SEC. 22. If such proceeds are not enough to pny in the fnll
jndgments recovered and the claims still nnde~jc\ed, the COlll't may
order the money to remain until all tbe suits are terminated, and
then di vide pro rata; or it may direct a sufficient amoun t to be

CHAP. 91.
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and its effect.
R.S.,c.\l1,§14.
69 Me., 240.
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61 Me., 408.
What questions sh~tll
besubmitted
to jury and
fOUllll in verdict; or if
jury trial
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retained to pay on the undecided claims their proportion, and
divide the residue ratably among the judgments recovered, and if
after all the suits are terminated and the judgments recovered
subsequent to the first division have received the same proportion
as prior judgments, there is any sum remaining, it shall be divided
among the judgments pro rata, aud in snch division the court shall
make such orders as will prevent the enforcement of a double lien,
and secnre the just rights of all.
SEC. 23. If the vessel has been already attached by a sherifi'
01' hiR depnty, where a writ is issued for snch lien claim, it shall be
served by such officer; if attached by a constable, he shall give
up to the officer having the lien writ the possession and the receipt
upon which he attached it 'with his return of the facts thereon; and
the attaehment shall hold subject to the legal priorities of the lien
claim.
SEC. 24. A vessel attaehed for a lien claim, may be attached
by the same officer, in the ordinary manner, in a suit against the
owners thereof, and sllch attachment shall be valid, subject to the
legal priorities of the lien attachments.
SEC. 25. vVhen a vessel attached for liens, and also in the
ordinary mannel', is sold by order of the court, and the proceeds
aJ'e more than sufficient to satisfy the lien judgments, the surplns
shall be paid to the officer, to hold on the writs not fonnded on the
lien claims.
SEC. 26. The court like a court in admiralty, may make all
orders necessary for carrying ont the provisions hereof, according
to their true intent and meaning.
LIENS ON LIlI'ill, LIMEROCK, GRANITE AND SLATE.

Liens on
lime and
limerock, for
thirty chtys,
enforced by
a ttac hm en t.
1879, c. 163.
72 JliIe., 423.
-on granite.

-on slate.
Such liens to
have precedence of all
other claims.
Enforcelllent of.

SEC. 27.
Any person who[-ever] digs, hauls, or furnishes rock
for the man nfactnre of lime, has a lien thereon for his personal service, and [Oll] the rock so furnished, for thirty days after such rock is
mannfaetlll'ecl into lime, or nnW such lime is sold or shipped on board
a vessel; nny person who labors in qUHrrying or cutting and dressing granite in any qnarry, hns a lien fo], lds [the] wnges of his
labor on all the granite qnarried or cnt and dressed in the qnal'l''y
by him or his co-laborers for thirty days after snch granite is cut
or dressed, 01' until snch granite is sold or shipped on board a
vessel; any persoll who labol'siull1ining', qual'l'yingor manufacturing slate in any quarry, has a lien for the wages of his labor on all
slate milled, qnal'l'iecl 01' manufactured ill the qual'l'y by him or his
co-laborers for thirty days after the slate arrives at the port of
shipment; such liens shall have precedence of all other claims
and mny be euforced uy attachment within the times aforesaid.
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28. Any person who[-ever] performs 01' furnishes labor or
'wood for manufactming and burning bricks shaH have a lien on
such bricks for such labor and wood, to take precedence of' all other
claims, to continue in force [for] thirty days aftel' thc same are
bl1l'ned suitable for nse, provided said bl'icks remain in the yard
where bnrnt, and to be enforced by attachment within that time,
whieh [attachment] shall havc preeedence of all attachments and
incnmbrauecs not made to secure a similar lien; and slwh snit may
be maintaincd though thc employer 01' debtor is dead and his estate
rendered insolvent, and in that case his exceutor 01' administ1'atol'
may be snmmoned to answcr thereto, and judgment [shaH be]
rendercd as in other cases agaillst executors and admillistrators,
and exeeution issued and enforced to satis~y sueh lieu.
SEC.

CHAP.

91.

Liens on
bricks
authorized.
1872, c. 7.

How
enforced.

How suit
lll:1y be maintained when
the employer
or debtor has
died.

LIEN ON HEMLOCK BARK.
SEC. 29.
A person who[-ever] labors at cntting and peeling
hemlock bark shall have a lien thereon for the alllollnt dne for his
personal scrvices, whieh shall take precedeuec of all othel' claims,
to continue for thirty days, and be enforced by attnehment; P?'Ovidal, however, that sueh lien shall not eontinlle after the bark
shall have al'l'ived at a markct.

Lien on hemlock bark
for labor.
1878, c, 30.
Proviso.

LIENS ON BUILDL."GS AND LOTS.
SEC. 30.
A person who[-e~Ter] performs or furnishes labor 01'
materials in erecting, altcring, 01' repairillg a honse, bnilding or
applll·tenanees, by virtue ot' a contrnd with 01' by eonsent of thg
owner, has a lien thercon, and the land on whieh it stands, or [and]
on any intercst sueh owner has in the same, to scenrc paymcnt
thereof with costs, to bc enfureed by attachment; and if a levy is
madH thereon, the appraisers may set ont a suitablc lot for said
building, if tlwy think the whole is not needed therefur. If the
debtor has no legal interest in the land on wliieh the bnilding is
ereeted, the lien attaehes to the building and may bc enforced as
before provided; and if the owner of sueh lalld or building, so
eon tracting, is a minor or married woman, sneh lien shall exist,
Hnd sueh minority or coverturc shall not bar a reeovery in any
snit bronght to enforee it.
SEC. 31. If the labor 01' materials were not fl1l'nishecl by a
contract with the owner of the property to be affeetcd, the owner
may prevcnt sueh lien for labor or materials not then perfol'lned
or furnished, by giving written notiee to the perRon performing
or furnishillg the same, that he will not be responsible therefor.
SEC. 32. The lien mentioned in the prcceding section shall bc
dissolved unless the claimant within thirty days after he eeases to

Lien on
buildings
and lots for
labor and
lll:1terh,ls,
how
enforced.
R.S.,c.01,§27.
10 Me., 273.
28 Me., 520.
33 Me., 144,
374.
34 ]\fe., 199.
35 Me., 74,
297,482.
52 nIe., 304.
54 Me., 350.
71 Me., 292.

Lien on property for
1;,bor or
m:1terials to
be furnished
by contractor, how
avoided.
1870, c. 140.
Lien dissol ved unless
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CHAP. 91. labor or furnish materials as aforesaid, files in the office of the clerk
of the town in which snch building is situated, a trne statement of
the amonnt dne him, with all jnst credits given, together with a
description of the property intended to be covered by the lien, sufficiently aCClll'ate to identify it, and the nallles of the owners, ifknown;
which shall be subscl'ibed and sworn to by the persoll claiming the
lien, 01' by some one in his behalf, and recorded in a book kept for
that pm'pose, by saicl clerk, who is entitled to the SHllle fees therefor as for recording mortgages.
SEC. 33. No inaccnracy in snch statement relating to said propNo inaccuracy avoids erty, if the samo CHn be reasonably recognized, 01' to the aL1~onllt clne
if reasonably
certain.
for labor or materials, shall invalidate the proceedings, nnless it
R.S.,c.91,§30.
appears that the person making it willfully cll:ill1s more than his
due_
SEC. 34. A snit to enforce the liens in the four preceding secSuit within
ninety days, tions must bo' commenced within ninety days after tho last labor
or lien dissolved.
is performed or materials so furnished, or the lien shall be clisR.S.,c.91,§31.
sol veel. (a)
In case of
SEC. 35. When the owner dies, 01' a walTant in insolvency
death or insolvency of isslles against his estate within the ninety days anel before the comowner before
suit, action mencement of a suit, it may be commenced within sixty days after
how and
notice given of the election or appointment of the assignee in
when
brought.
insolvency, execntor or administrator, or the revocation of tlw
1881, c. 5.
warrant; and the lien shall be extenciecl accordingly.
SEC. 36. When a lease of land, with a rent payable, is made
Lien for rent
on buildings for the purpose of erecting a mill or other buildings thel'eon, snch
placed on
leased land, bnildings and all the interest of the lessee shall be subject to a lien
how
and liable to be attached for therent due. Such attachment, made
enforced.
R.S.,c.91,§33.
within six months after the rent becomes dne, shall be effectual
against any transfer of the property by the lessee.
SEC. 37. In all cases where land rent accrllOS anel remains
Lien on
buildings for
unpaid, whether unclel' a w1'itten lease, or otherwise, all buildings
land rent
whether uu- upon the premises while the rent accrues, shall be subject to a lien
del' written
lease or not. ancl to attachlllent for the rent dne, as provided in the prouecling'
1879, c. 89.
section, althongh other persons than the lessee m:;y own the whole
or a part thereof, and whether or not the land was leased for the
purpose of ereeting snch buildings: Provided, however, [that] if
Proviso
when third
any person is intol'ested in saicl buildings, except the lessee, the properson has
an interest
ceedings shall be substantially in the forms directed by statute for
in building.
enforcing liens against vessels, with sllcb additional notice to snpposed 01' llnknown ownel'S, as any justice of the supreme judieial
court may order, or the attachment and levy of execution shall
not be valid except against the lessee.
sworn claim
filed in town
clerk's office
in thirty
days.
Clerk's fees.
R.S.,c.91,§29.
72 Me., 108.

(a) 35 Me., 297;

54 Me., 350; 71 Me.,

2~.
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LIENS ON LOGS AND LUl'lfBER.

SEo.38. .A person who [-ever] labors at cutting, hauling, rafting
or driving logs or lumber, or at cookillg for persons eugaged in
snch labor, shall have a lien thel'eon for the amount dne for his personal services, and the services pel'fOl'med by his team, which shall
take precedence of all other claims, except liens reserved to the
states of Maine and JJ1assrtcl~7tsetts,. to continne for sixty days
after the logs 01' lumber al'l'ive at the place of destiuation for sale
or manufactlll'e; and [to] be enforced by attachment, In snch
actions the conrt has the same power to allow and apportion costs
as in equity. Crt)
SEO. 39. The officer making such attachment may pay the
boomage thereon, not exceeding the rate pel' thousand on the
quantity actnally attached by him, and'retul'll the amonDt paid on
the writ, which shall be included in the damages recovered. The
action 01' lien shall not be defflated hy taking a note, unless it was
taken ill discharge of the amonnt dne and of the lien. Notice of
the suit, such as the court orders, shall be given to the owner of
the logs or lumber, and he may be admitted to defend it. (b)

CHAP.

91.

Lien for
labor on
lumber and
as cook.
1876, c. 64.
-continues
for 60 days.
-how
enforced.
Costs as in
equity.
1874, c. 191.
Boom<lge
may be paid
by officer.
Lien not defeated by
taking note.

Notice to
owner.
R.S.,c.91,§35.

\

LIENS ON ANIlUALS FOR PASTURAGE, &C.

SEO. 40. Any person who pastnres, feeds or shelters animals
by virtue of a contract with, 01' by consent of the OWller, shall have
a lien thereon fOl' the amount dne for such pastlll'ing, feeding 01'
shelteriug, to secme paymeut thereof with costs, to be enforced in
the same manner as liens on goods and personal baggage by innholders Ol' keepers of boarding-bouses.

Lien on anillmls to
secure payment for
pasturage,
food and
shelter.
1873, c. 125.
See § 45.
63 nle., 533.

GENERAL PROVISIONS FOIt ENFOROEMENT OR DISCHARGE,

SEC. 41. Sui ts to enforce any of' the liens before named shall
have precec1enee of all attachmen ts uud ill Cll 111 bl'allces made at'tel'
tbe lien attached, audllot made to ellforee a lien, nndmuy be maintained althongh the employer 01' debtor is deceased and his estate
[is] represented insolvent; and his executol' or administrator may
be sumll10ned and held to answer to an action brought to enforce
the lien. The declaration mnst show that the snit is brought to
enfOl'ce the lien; but all the other fOl'IllS and proceedings therein,
shall be the same as in orc1in!>ry actions of assumpsit. (c)
(a) 9 Me., 22; 24 Me., 219; 33 nle., 201,431; 34 Me., 280, 287; 35 Me., 128;
36 Me. , 538, 544; 38 Me., 82, 131; 39 Me., 450; 42 Me., 500; 43 Me., 585; 45
Me., 3HJ, 507; 46 ille., 365; 49 Me., 77; 56 Me., 152,298; 66 Me., 57, 58, 67;
72 Me., 440.
(b) 35 Me., 128; 41 Me., 471; 43 Me., 456, 585; 47 Me., 144, 156; 50 Me.,
430; 61 Me., 489; 66 Me., 140.
(c) 28 ille., 520; 33 Me., 144, 292; 34 Me., 281,287; 35 Me., 297; 36 Me.,
387; 37 Me., 552; 38 Me., 131; 4111e.,371; 42 Me., 82, 130,149; 4511e.,
295,319; 50 Me., 430; 53 Me., 321; 61 Me., 494, 497; 63 Me., 564; 65 Me.,
577; 66 Me., 58.

Lien attltchlllents have
precedence
of other inCUlU brances,
and maintained
though debtor dies and
estate is
insolvent.
Writ must
show lien.
R.S.,c.01,§36. ,
See c. 6, § 22.
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Tender.
RS.,c.91,§37.
35 Me., 74.
66 Me., 59.
When labor,
&c., are not
flU'nished by
contract
with owner,
he may appear voluntarily.
If not, notice.
1879,c.136,§1.
Judgmenthow rendered.
1879,c.136,§2.
Plaintiff may
discontinue
as to any defendant.

Court to
apPol'tion
costs.
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SEC. 42. All liens named herein may be discharged by tender
of [ the] a sum 81~fficient to pay all tl~at is jU8tly due, made by
the debtor 01' owner of the property, 01' their ag·ents.
SEC. 43. In all [lien] actions, b1'01lght to enforce a lien when
the labor 01' materials were not fnrnished by a contract with the
owner of the property to be eJfected, [affected] snch oWliel' lllay
volnntarily appeal' and become a party to the snit. If he does not
so appeal', snch notice of the snit as the conrt orders, shall be
given him, and he shall then become a party to the snit.
SEC. 44. In any snch action, jnclgment lllay be rendered for
the plaintiff against tbe defendant and the property attached covered by the lien, 01' against either, for so llluch as shall be fonlld
dne by virtne of the lien, and in case the amonnt due exceeds the
amonnt covered by the lien, then a separate execution shall be
issned to the plaintiff against the defendant for said excess, and
the plaintiff may discontinue as to any defendant. The court may
apportion costs as justice requires.
LIEN ON GOODS AND PERSONAL BAGGAGE.

Lien on
goods and
pel'sonal
baggage
to secure
payment for
board, &c.
1876, C. 99.
35 Me., 154.
38 Me., 192.
42 Me., 51.
Goods and
bagg'age unredeemed
maybe
sold.
Notice of
sale to be
given.

Inn holders
shall give
description
of articles
and name of
person.
Proceeds of
sale, howappropriated.
Record of
sales to be
kept.

SEC. 45. Inn-holders or keepers of boarding-houses have a lien
on the goods and personal baggage of their boarders, to seCl1l'e the
payment of any money due from them for board or lodging, and
may enforce the same by a sale of such goods or baggage, in the
manner following: After snch goods 01' personal baggage have
remained in the possession of such inn-holdet· or bOnI'ding-house
keeper for the pM'iod of six months, unredeemed, the samo may
be sold at anction to pay the sum due for bORrd 01' lodging, and
the expense of advertising and selling the same. Before selling
any snch articles, RS aforesaid, the inn-holder or boarding-house
keeper holding the same shRll give thirty days' notice ot' the time
and place of such sale, in a newspaper pnblished in the t~wn or
city where such articles are held, and if no newspaper is published
in such town or city, notice shall be posted in three cOllopicuous
places ill snch town or city, of' the time and place of sale; said
notice shall give a description of snch Rrticles, and the name of
the owner; and the proceeds of sale, after deducting all e;harges
Rlld expense of advertising said sale, shall be applied in satisfaction
of the claim upon which sllch articles are sold, and the balance, if
any, [shall be] held for the benefit of the person entitled thereto.
All sales under the provisions of this section shall be recorded in
tho office of the town clerk where sneh sale takes place, in a book
kept for that purpose, in which the articles sold shall be correctly
described, and the eharges and expeuses of advertising and solling,
and the priees at which they were sold, and such book shall be
open to the inspection of all.
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SEC. 46. Any person, having a lion on any article in his pos- Sale of
goods.
session, may enforce it by a sale thereof, as hereinafter provided. R.S.,c.01,§39.
SEC. 47. The person claiming the lien may file, in the supreme Petition to
be filed;
judicial conrt in the county where he resides, or in the office of the contents
thereof.
clerk thereof, a petition briefly setting forth the nature and amount R.S.,c.91,§40.
of his claim, a description of the article possessed, and the nallle
and residence of its owners, if known to him, and a ]Jrayer for
process to enforce his lien.
SEC. 48. If the owners are set forth in a petition filed in the Service on
owners withclerk's office, and are residents of tl~i8 [the] state, the clerk may in the state.
issne an order of notice to 81tcl~ OWne7'8, by serving them with a R.S.,c.IJ1,§41.
copy of the petition and order thereon, fourteen days before tho
next tOI'm of the court in such county.
SEC. 49. If the owners are not known, or not residents in the Service on
owners when
state, or the petition is filed in COl1l't, the conrt may order reason- unknown
or
able notice to the owners and others interested; which may be out of the
state.
retnrnable at the same or a snbseqnent term, and [may] be by R.S.,c.91,§42.
personal service of a copy of the petition with the order of court
thereon, or by ]Jublication in a newspaper, or both, as the conrt.
directs. But snch order shall always allow at least fourteen days
from the service or publieation, before the time fixed for the appeal'anco of the persons notified.
SEC. 50. At the tillle fixed in the notice, any party interested vVhen owner
appears, proin the article as owner, mortgagee, or otherwise, may appear, and ceeding'S.
after appearance, the proceed ings shall be the same as in an action Jury trial.
R.S.,c.91,§43.
on the case in which the petitioner is plaintiff and the party appearing is defendant. Qnestions of fact, at the instance of either party,
shall be submitted to a jnry on an issne framed under the diredion
of' the COlll't.
SEC. 51. If in the opinion of the court the article on which the Owner may
be required
lien is claimed is not of sufficient valne to pay the petition or's to
give bond
claim, with the probable costs of the suit, the conrt may order the for costs.
R.S.,c.91,§44.
persons appearing in defence to gi,'e bond to the petitioner, with
sufficient slll'eties approverl by the COlll't, to pay snch costs as are
awarded against him, so far as they are not paid out of the proceeds of the articles on whieh the lien is claimed.
SEC. 52. After trial and final adjudication in favor of the peti- Oourt may
proptioner, the COlll't may order allY cOlllpetent officer to sell the article order
erty to be
on whieh the lien is claimed, as personal property is sold on execu- sold to pay
lien.
tion, and out of the proceeds, after deducting his fees and the R.S.,c.91,§45.
expenses of sale, to pay to the petitioner the amonnt and costs
awarded him, and the balanee to the person entitled to it, if they
are known to the COl1l't, otherwise iiltO court.
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Disposal of
proceeds.
R.S.,c.IJ1,§46.

Lien less
than $20, trial
justices have
jurisdiction.
Appeal.
R.S.,c.91,§47.

J urisdi.ction
of police
courts.
1875, c. 28.
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SEC. 53. Money paid into court may be paid over to the person
legally entitled to it, on petition and ordel' of the court. If it is
not (mlled for at the first term after it is paid into court, it shall
be paid into the county troaslll',Y; and if afterwards the person
Olltitlod to it petitions and establishes his claim to it, the court may
order the county treaSl1l'er to pay it to him.
SEC. 54. Liens for less amount than twenty dollms, may be
enforced before any trial justice for the county where the person
having the lien resides, and all the proceedings, rights, andliabilities, shall be the same as hereinbefore provided, as far as the nature
of the tribunal will admit; and either party may appeal, and tile
proceedings shall be the same as in appeals in civil actions be/oN3
a trial j1lstice [as in other cases.]
SEC. 55. The municipal and police courts of the several cities
and towns in this state slwll have jurisdiction concurrent with the
supreme judicial [and superior] court[ s] and trial justices in their
respective counties, over liens and proceedings relative thereto,
for an amount not exceeding the sit1n which limits the [their] jurisdiction of such COttj'ts in civil (lctions, to be enforced as provided
in this chapter.
PLEDGES.

Pledge for
payment of
money,
notice for
sale of.
1875, c. 53, § 1.
Notice of,
how served.

-to be
recorded.
Pledge, sale
of.
1875,c.53, § 2.

SEC. 56. The holder of stocks, bonds or any other personal
property in pledge for the payment of money or the performance
of any other thing, may, after failure to payor perform, give written notice to the pledgor that he intends to enforce payment by a
sale of the pledge; which notice shall be served by leaving a copy
with the pleclgor, if he resides within this [the] state and his residence is known to the holder, otherwise by publishing' it at least
once a week for three successive weeks, in one of the principal
newspapers in the city or town where the pledgee resides, or if
there is no such paper, in one [of] the principal newspaper:.
published in the county, 01' in the state paper. Snch notice,
together with an affidavit of service, shall be recorded in the clerk's
office of the city or town where the pledgee resides.
SEC. 57. If the money to be paid or the thing to be done is not
paid or performed, or tender thereof made within sixty days after
such notice is so recorded, the holder lllay sell the pledge at
public auction, and apply the proceeds to the satisfaction of the
debt or demand and the expenses of the notice and sale, and any
surplus shall be paid to the party entitled thereto on demand.
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CHAPTER 92.
THE RIGHT OF EREOTING MILLS AND MILL-DAMS, AND OF FLOWING LANDS AND DIVERTING WATER TO SUPPLY MILLS, AND
THE MODE OF OBTAINING DAMAGES THEREFOR. PROTEOTION OF WAYS FROM OVERFLOW AND INSPEOTION OF DAMS
AND RESERVOIRS.
ERECTION OF MILLS .AND D.AMS .AND RIGHTS OF FLOW.AGE.

SEC. 1.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

Right to erect and maintain mill-dams, and to divert water by a
canal for mills.
Not to injure a mill or canal previously built.
Restriction as to height of dam and quantity of water.
Damages for flowing, &c., recoverable on complaint.
Form of complaint.
How presented and served. May be inserted in writ and how served.
What may be pleaded in bar.
Mode of trial. Oosts for respondent if complainant fai~s.
Proceedings, if complainant recovers. Oommissioners to netermine
gross damages. If owners do not pay them, then annnal damages stand as the order of court.
If owners pay, the judgment is a bar to fnrther complaint, unless
dam is raised.
Owners may apply to have damages assessed in gross. Proceedings.
Trial by jury. Oommissioners' report to be evidence.
Acceptance of commissioners' report.
Verdict or report to bar any futnre action.
Yearly damages, how fixed.
Security to be given for yearly damages, if reqnired.
Oomplainant may sue for damages, if unpaid. Lien upon mill and
land for damages.
Mill and land may be seized and sold on the execution after thirty
days. Effect of such sale.
Right of redemption, how enforced.
Either party may file a new complaint.
Restriction of this right.
Owner may offer an increased compensation. Oonsequence.
Injured party may offer to accept a less compensation. Oonsequence.
Tenants may make such offers, as well as owners.
Restriction of suits for d;tmages.
Double damages if dam is raised higher, kept up longer, or more
water diverten than allowed by the judgment.
Agreement of parties binding, if recorded.
Jndgment no bar to a new complaint.
Tender of damages, and effect thereof.
Oomplaint not to abate by death of either party.
If complaint abates, rights may be preserved by new complaint
within a year.
Provisions of this chapter apply to streams forming the boundary
of the state.
Oompensation of commissioners. Oosts.
Owner or mortgagee in possession, when liable for acts of tenants.
PROTECTION OF W.AYS FROU OVERFLOW.

SEC. 35.

Owners of mills or water power may petition county commissioners
for right to raise ways and enlarge vents. Preliminary proceedings.

92.
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SEC.

36. Examination, hearing and decision. Expenses and costs, how borne.
37. If decision is in favor of petitioners, proceedings.
38. If decision is against petitioners, proceedings.
39. Any party may appeal as in case of highways.
40. Rights of flowage or damage unaffected.

SEC.

41.

INSPECTION OF DAMS AND RESERVOIRS.

Engineer to be appointed by governor and council, on petition, to
inspect dams and reservoirs, and to report to them.
42. If dam or reservoir is reported ullsafe, occupants or lessees to make
alterations. Proceedings in case of neglect.
43. Compensation of engineer, how paid.

ERECTION OF MILLS AND DAMS, AND RIGHTS OF FLOW AGE.

Right to
erect and
and maintain milldams, and
to divert
water by a
canal for
mills.
R.S.,c.92, § 1.

Not to injure mill or
canal previuusly built.
R.S.,c.92, § 2.

Restrictions
as to height
of dam, &c.
R.S.,c.92, § 3.
38 Me., 239.

Damages for
flowing, recoverable by
complaint.
R.S.,c.92, § 4.

Complaint.
R.S.,c.92, § 5.
16 Me., 412.
28 liTe., 20.
41 1II e., 296.
42 Me., 69.
61 Me., 30.

SEC. 1. Any man may erect and maintain a water mill and
dams to raise water for working it, on his own land upon and
across any stream, not navigable; or, for the purpose of propelling
mills or machinery, may cut a canal and erect walls and embankments upon his own land, not exceeding one mile in length, and
thereby divert from its natural channel the water of any stream
not navigable, upon the terms and conditions, and subject to the
reg'ulations hereinafter expressed. (a)
SEC. 2. No such dam shall be erected or canal constructed to
the injury of any mill or canal lawfully existing on the same stream;
nor to the injury of any mill site, on which a mill or mill-dam has
beeu lawfully erected and used, unless the right to maintain a mill
thereon has been lost or defeated. (b)
SEC. 3. The height to which the water may be raised, and the
length of time during which it may be kept up in each year, and
[the 1 quantity of water that may be diverted by such canal, shall
be liable to be restricted and regulated by the verdict of a jury, or
report of commissioners, as hereinafter is provided.
SEC. 4. Any person, whose lands are damaged by being flowed
by a mill·dam, or by the diversion of the water by snch canal, may
obtain compensati<m for the injury, by complaint to the snpreme
judicial court in the county where the lands or any part thereof
are; but no compensation shall be awarded for damag'es sustained
more than three years before the institution of the complaint. (c)
SEC. ·5. The complaint shall contain such a description of the
land flowed or injured, and such a statement of the damage, that
the record of the case shall show the matter heard and determined
in the suit.

(a) 5 Me., 14; 28 Me., 20; 36 Me., 43; 39 Me., 250; 42 Me., 155; 50 Me.,
483; 61 Me., 29, 30; 62 Me., 456, 497; 65 Me., 194; 68 Me., 542; 69 Me., 19;
70 Me., 24(1.
(b) 31 Me., 254; 38 Me., 246; 44 Me., 173, 199; 54 Me., .489.
(e) 7 Me., 156; 10 Me., 236; 14 Me., 426; 28 Me., 20; 83 Me., 273,480; 52
Me.,78; 54 Me., 489; 61 Me., 29; 68 Me., 221.
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SEC. 6.
The complaint may be presented to the court in term
time, or be filed in the clerk's office in vacation; and a copy shall
be served by the proper officer, fourteen days before the term day,
on the respondent, by being left at his dwelling house, if he has
any in the state; otherwise, it shall be left at the mill in question,
or with its occupant; or the complaint may be inserted in a writ
of attachment and served by summons ancl copy.
SEC. 7. The owner or occupant of such mill or canal may plead
. in bar that the complainant has no right, title, or estate in the lands
alleged to be injured; or that he has a right to maintain such dam,
and flow the lands, or divert the water for an agreed price, or without any compensation; or any other matter, which may show that
the complainant cannot maintain the suit; but he shall not plead
in bar of the complaint, that the land described therein is not
injured by such dam or canal. (a)
SEC. 8. When any such plea is filed, and an issue in fact or in
law is joined, it shall be decided as similar issues are decided in
cases at common law; and if judgment is for the respondent, he
shall recover his costs. (b)
SEC. 9. If the issue is decided in favor of the complainant, or
if the respondent is defaulted, or does not plead or show any legal
objection to proceeding, the court shall appoint three or more disinterested commissioners of the same county, who shall go upon and
examine the premises, and make a true and faithful appraisement,
under oath, of the yearly damages, if any, done to the complainant
by the flowing of his lands or the diversion of the water described
in the complaint, and determine how far the same is necessary, and
ascertain and make report what portion of the year such lands
ought not to be flowed, or water diverted, or what quantity of
water shall be diverted. And said commissioners shall also ascertain, determine and report what sum in gross would be a just and
reasonable compensation for all the damages, if any, occasioned
by the use of such dam, and for the right of maintaining and using
the same forever, estimated according to the height of the dam
and flash-boards as then existing; and if within ten days after said
report is presented to the court, the owners of said dam 01' mills
shall elect to pay the damages in gross, the court, where the judgment is entered, shall fix the time in which said damages shall be
paid, and if not paid within that time, the owners of the dam or
mills shall lose all benefit of their election, and the annual damages
shall stand as the judgment of the court, and, except as herein provided, all proceedings shall be in conformity with the other provisions of this chapter.

([I) 4 Me., 323; 5 Me., 14; 12 Me., 188; 21 Me., 230;' 32 Me.,1l9,385; 33
Me., 548; 42 Me., 70; 48 Me., 462; 56111e.,399; 65111e.,563.
(b) 6 Me., 283; 65 Me., 562, 563.
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Presentment
and service;
-or complaint may
be inserted
in writ.
RS.,c.92, § 6.

64 Ue., 367.
65 Ue., 563.
What may
be pleaded
in bal'.
RS.,c.92, § 7.

Respondent
pre,Yailing,
recovers
costs,
RS.,c.92, § 8.
Proceedings
if complainant recovers.

RS.,c.92,§9.
39 Me., 460.
48 Me., 462.
65 Me., 563.

Oommissioners to determine damagesingl'oss.
1881,c.88, § 1.

If owners do
not elect to
pay, annual
damages
shall stand
as the judgment of the
court.
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If damages

in gross are
pa,id, judg't
to be a bar to
further complain t, unless
change in
dam.
1881,c.88, § 2.
Owners may
apply to have
damages
assessed in
gross.
1881,c.88, § 3.
-proceedings.

Trial by jury.
Commissioners' 1'0-'
port to be
evidence.
RS.,c.92,§1O.
36 Me., 44.
42 Me., 70.
Acceptance
of comm'rs
report.
RS. ,c. 92,§11.
Verdict or
report bars
any future
action.
RS.,c.02,§12.
64Me.,367.

Yearly damages, how
fixed.
RS.,c.92,§13.
36 Me., 44.
50 Me., 32.

Security to
be gi ven for
yearly damages, if required.
R.S.,c.92,§14.
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SEC. 10. If the damages in gross are paid within the time fixed,
the judgment shall be a bar to any further complaint so long as
the dam and flash-boards remain at the same height, but if there.
after either is raised, a new complaint may be made by the owner
of the lands flowed for any additional damages caused thereby, and
the proceedings in said new complaint shall be as hereinbefore
prescribed.
SEC. 11. In any case where annual damages have been determined by a judgment of the court, the owners of the dam or mills
may apply to the comt by a new complaint, to have the damages
assessed in gross, and commissioners may be appointed as in other
cases, (tnd [to] ascertain, determine and report the damages in
gross, and like proceedings shall then be had as are provided in
the two preceding sections.
SEC. 12. If eithcr part.y requests that a jl1l'Y may be impanelled to try the cause at tlw ba1' of tlw court, thc report of the
commissioners shall, under the direction of thc eOl11't, be gi veil in
evidenee to the jury; but evidence shall not be admitted to COlltradict it, unless misconduct, partiality, 01' unfaithfulness on the
part of SOllle commissioner is showll.
SEC. 13. If neither party requests a trial by jury, the report
of the cOlllmissioners may be aceepted by the eOlll't and judgment
rendered thereon.
SEC. 14. The verdict of the jl1l'Y 01' the report of thc commis
sioners so aeeepted, shall be a bar to any action brought for such
damages; and the owner 01' oecnpant shall not flow the lands nor
divert the water dnl'il1g any portion of' the period when prohibited,
nor divert the water beyond the quantity allowed by the eommissionel's 01' jury.
SEC. 15. Such verdict 01' accepted report of' the commissioners,
and jnc1g'ment thereon, shall be the measure of the yearly damagcs,
uutil thc owner ai' occnpallt of the lands 01' the ownel' 01' occupant
of the mill 01' canal, on a new complaint to the cOllrt, and b'y proceedings as in the former casc, obtains an incrcase or decrease of'
such damages.
SEC. 16. When allY person, whose lands are so flowed 01' ti'om
whose lands the water is so diverted, files his complaint for ascertaining or increasing his damages, or brings his action of debt as
provided in the following section, and moves the con1't to dircct
the owner 01' occupant of snch mill or canal to give secllrity for
the payment of the annual damages, and the COl1l't so orders, the
owuer or ocellpant refusing or neglecting to give security shall
have no benefit of this chapter; but shall be liable to be suecI for
thc damages oecasioned by such flowing, ill an action at comlllon
law.
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SEC. 17. The party entitled to s11eh anllual compensation, may
mailltain an action of' debt or assumpsit therofor ag}linst any person
who owns or ocoupies t1~e said mill, 01' callal and mills supplied
thereb'y, when the action is brought; and shall therein recover
the whole SUIll dne and nllpaid, with costs; and shall have a lien
for snch compensation, from the time of the institntion of the original complaint, on the mill and mill-dam, 01' on the canal and the
mill sl1ppliecl thereby, with the appllI'tenances and the luud under
and adjoining them and used therewith, for any sum due not more
than three years before the COlllll1enCP,lnent of the complaint.
SEC. 18.
The execution 011 sueh jllclgment, if not paid, may at
any time within thirty da'ys be leded on the premises subjeet to
the lien; and the officer may sell the same at pnhlic auetion, 01' so
llluch thereof in com111on with the residue, as is necessar,Y to satisfy
the execntion, proceeding in giving notice of snch sale as in selling
an equity of rodomption on execution. Such sale shall be effedual
ngainst all persons elaiming the premises by any titlo, which
nuerued within the time eoverecl by the lien.
SEC. 19.
An'y person, ent.itled to the lJremises, may redeem
them within obe year after the sale, by paying to the purchaser,
01' tho person holding under him, the sum paid thorofor, with
illterest at the rate of twelve pel' cent., deciucting thorefrom any
rents and profits reeeivod by such purchaser, 01' person holdillg
under him; aud may hal'e the same process to compel the pnrehaser to aecollnt, HS might be had l1gainst a pUl'ehaser of an
eqnity of rodemption.
SEC. 20.
vVhen either party is dissatisfied with the annual COlllpellsation established as aforesaid, a new complaint lllay be filed,
and proceedings had and conducted substantially as in case
of an original complaint.
SEC. 21. No new cOlllplaint shall be brought, until the expiration of one month after the payment of the then last year is due,
and one month after notice to the other party; and the other party
may within that time make an offer or tender, as hereinafter is
provided.
SEC. 22. The owner of a mill, dam, or canal, within said month,
may offer in writing to the owner of the land injured an increase
of compensation for the future; and if the owner of the land does
not agree to accept it, but brings a new complaint for the purpose
of increasing it, he shall not recover any costs, unless he obtains
an increase greater than the offer.
SEC. 23. The owner of the land injured may, within said month,
offer in writing to the owner of the mill, dam, or canal, to accept
a reduced compensation for the future; and if the owner of the
mill, dam, or canal, declines to pay it, but brings a new complaint
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R.B.,c.92,§15.
15 nIe., 243.
30 ~Ie., 251.
34 Me., 403.
65 Me., 5(31,

562.
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R.S.,c.92,§16.
28 Me., 21.
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R.S.,c.92,§17.
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R.S.,c.92,§18.
Hi lILe., 412.
Restriction
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50 nIe., 33.
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Consequence.
RS.,c.92,§21.
Tenants may
make such
offers as well
as owners.
RS.,c.92,§22.
Restriction
of suits for
damages.
RS.,c.92,§23.
30 Me., 246.
MMe., 367.

Double damages if dam
is raised
higher, &c.
RS.,c.92,§24.

Agreement
of parties
binding, if
recorded.
RS.,c.92,§25.

Judgment
no bar to a
new complaint.
RS.,c.1l2,§26.
Tenrler of
damages,
and effect
thereof.
RS.,c.92,§27.

Complaint
not to abate
b;r death of
eIther party.
RS.,c.92,§28.
If complaint
abates,
rights preserved by
new complaint within a year.
RS.,c.92,§29.

pensation is reduced to a sum less than was offered.
SEC. 24. Such offers may be made by or to the tenant or occupants of the land, and of the mill and dam, or canal, in like manner and with like effect, as if made by or to the owners; but no
agreements founded thereon shall bind the owners, unless made
by their consent.
SEC. 25. No action shall be sustained at comlllon law for the
recovery of damages occasioned by the overflowing of lands, or
for the diversion of the water as before mentioned, except in the
cases provided in this chapter, to enforce the payment of damages
after they have been ascertained by process of complaint as aforesaid.
SEC. 26. If after judgment, the restrictions imposed by the
report of the comlllissioners or finding of the jury, respecting the
flowing or diverting of the waters are violated, the party injured
there by may recover of the wrong-doers dOll ble damages for his
injury in an action at common law.
SEC. 27. When an annual compensation, upon the acceptance
by one party of an offer made by the other, is established and
signed by the o'wners of the mill, dam, or canal, and of the land,
and recorded in the office of the clerk of the court in which the
former judgment was rendered, with a reference on the record of
[to] the former judgment, and to the book where the agreement
is recorded, such agreement shall be as binding as a verdict and
judgment on a new complaint.
SEC. 28. .A. judgment against a complainant as not entitlcd to
any compensation shall be no bar to a new complaint for damages, arising after the former verdict, and for compensation for
damages subseqllently sustained.
SEC. 28. In ease of an Ol'iginal complaint, the respondent
may, with the same ad\Tantages to himself, tendcr and bring
money into conrt, as ill an action at COtHmon law; and if it is
accepted, the jndgment shall h~tve the same etfect as if rendered
011 a verdict.
SEC. 30. No complaint for so flowing lands or diverting water
shall abate by the death of any party thereto; but it may be
prosecnted or defended by the slll'viving complainants or respondents, or the execntors or admi)1istrators of' the deceased.
SEC. 31. If such complaint is abated 01' defeated for want of
form, 0\' if after a verdict for the complainant, jndg'mellt is
reversed, he may bring a new comphtiut at any time within one
year thereafter, and thereon recover the damagos sustained d\1l'ing three years next before the institution of the first complaint,
or at any time afterwards.
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and dams erected upon streams forming' the bonndary line of the
state, although a part of the dam is not in the state; and the
rightl:; and remedies of all parties concerned shall be ascertained
and determined as if the whole of such streams were in the state.
SEO. 33. The. conrt shall award a suitable compensation to be
paid to the commissioners, and taxed and recovered by the prevailing party. The prevailing party shall recover his costs, except
where it is otherwise expressly provided.
SEO. 34. The owner or mortgagee in possession, of allY mill
used for manufactlll'ing lumber, shall be liable for the acts of his
tenant in unlawfully obstructing or diverting the water of any
river 01' stream, by the slabs 01' other mill waste from his mill, as
well as the tenant himself, but no action shall be maintained therefor without a demand of damages, at least thirt.y days prior to its
commencement. Snch unla,wful obstruction or diversion by the
tenant, shall, at the election of the owner or mOl:tgagee, and on
written notice to the tenant, terminate his tenancy.

Streams
forming
boundary of
state.
R.S.,c.92,,§30.
39 Me., 250.
Pay of commissioners.
Costs.
R.. S.,c.92,§31.
Owner or
mortgagee
in possession, liable
for acts of
tenants, &c.
R.S.,c.92,§32.
50 lIIe., 492.
52 lIIe., 261.
54 Me., 489.

PROTEOTION OF WAYS FRoxI OVERFLOW.
SEO. 35. When the owners of mills carried by the water of a
stream, or the owners of water power for operating mills, finel or
apprehend that the necessary head of water for working 01' reservoir purposes, cannot be obtained, or when their existillg rights in
respect to the same cannot be exercised without over-flowing some
highways or town ways, they may petition the eounty cotrimissioners for permission to raise said ways and [to] enlarge the water
vent thereof. Such commissioners shall appoint a time and place
for a hearing on the petition, and give notiee thereof to all parties
interested, as provided in seetion two of chapter eighteen, and
sueh notice may be proved in the manner provided in said section.
SEO. 36. On the day appointed, they shall meet, examine the
premises described in the petitiou, and heal' the parties present,
alld therenpon they shall determine whether said ways shall be
raised and the water vents enlarged, and to what extent, and [shall]
prescribe the manner in whieh it shall be done, and what portion
of the expenses thereof and the costs of the hearing shall be bOl'ne
by the petitiollers, and what portion, if any, by the town where
the way is located.
SEO. 37. If the decision is in favor of the petitioners, said
commissioners shall direct the town, in writing, to make the alterations preseribed, and fix the time within which the same shall be
done, and if not done within the time fixed, the same may be done
by the petitioners, and whethet· done by the town or by the petitioners, it shall be done in a faithful manner and to the acceptance

Owners of

mills or

water power
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co. comm'rs
for right to
mise ways
and enlarge
water vents.
1879,c.137,§1.
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1879,c.137,§4.
Appeal.
1879,c.137,§5.
See c. 18.§ 52.
Flowage
rig'hts not
affected.
1879,c.137,§6.

ations shall have a claim upon the other party for the proportion
fixed by the commissioners for said other party to pay, and if the
same is not paid within thirty clays after its approval by said
commissioners and a demand therefor, it may be recovered in an
.action on the case.
SEC. 38. If the decision of the county c01llll1iRSioners is ag'ainst
the petitioners, they shall pay the costs of the hearing, taxed as in
other cases before conn ty commissioners.
SEC. 39. Any party aggl'ieved llIay appeal from the decision of
said commissioners, in the same manner and snbject to the same
conditions as i8 provided in case of highways.
SEC. 40. Nothing in the five preceding sections shall be con
8tl'ued to affect any right of flowage or damage therefor.
INSPECTION OF DAMS. AND RESERVOIRS.

,

Engineer to
be appointed
by governor
and council
to inspect
dams and
reservoirs.
1877, c. 169.

-to report
to governor
and council.
If dam or
reservoir is
reported unsafe, owners
or occupants to
make alterations, &c.
1877, c. 169.

Proceedings
in case of
neglect.

41. The governor, by and witl~ tlw consent of the council,
shall annually appoint one competent and practi(ml engineer, a
citizen of' thi8 [theJ state, wh08e duty it [whoJ shall be, cll1l'ing
the months of Angnst, September and October, upon the petition
of ten resident tax-payers, the selectmen or assessors of any town,
or county commissioners of auy county, to inspect any dam or
reservoir located in such town, wl~icli now is 01' may be he1'ectjte1'
erected for the purpose of saving water for manufacturing 01' any
other purposes wlwteve1', and after personal examination, and
hearing testimony of witnesses summoned for the purpose, to
report forthwith to the governor his opinion of the safety and
sufficiency of said dam or reservoir.
SEC. 42. If, aftel' such personal survey and iIlspection, the
engineer shall adjudge, detel'mine and report that any such dam
01' reservoir is uIlsafe or dangerons to the lives 01' property of persons residing near or below such dam or reservoir, then the
owners, occupants or lessees of such dam or reservoit' shall immediately make, 01' Ca1tSe to be made, s11ch alterations, repairs, and
additions to said dam or reservoir as s11ch engineer shall advise
and recomlllend ; and in default thereof, upon application of said
engineer to any justice of the supreme judicial court, the said
owners, occupants, or lessees shall be enjoined from the use of such
dam or reservoir and the water therein contained, until they or
either of them shall comply with the requirements of said engineer,
and the water contained in said' clam or reservoir lllay be discharged therefrom, by order of said engineer, in such manner
as said engineer shall direct as most conducive to the safety of
human life, and consistent with the protection of property.
SEC. 43.
The said engineer shall receive as full compensation
SEC.
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for his services five dollars pel' iliem [a day] while actually
employed in such service, together with his actual travelling
expenses, to be audited, allowed and paid from tile state treasllry,
in all cases where such dam 01' reservoir shall be by him adjudged
to be safe and sufficient; and by the owners, occupants 01' lessees,
of said dam or reservoir, in all cases where said clam 01' reservoir
shall be by him adjudged to be unsafe and insnfficient, to be
recovered by said engineer in an action of [onJ the ease.
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SEC.

1.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.
14.
15.
16.
17.
18.

Proceedings to revest in the state, lands granted on condition.
Attorney general to file information.
Scire facias to issue. Service.
Judgment on default.
Consequence of disclaimer by defeudant.
Proceedings, if defendant claims title.
Proceedings if it is adjudged that defendant holds too much land.
Such part shall be located by persons appointed by the court.
Cases in which information may be filed, without order of the legislature. Notice, how to be given.
Proceedings, judgment and costs.
Information to recover escheats. Notice.
Tenaut to set up no title, unless he claims under it.
Costs, if defendant recovers.
Defendant may hold by title subsequently acquired. What judgment, if the state recovers.
Effect of judgment, that the state be reseized.
Tenant under the state to have betterments, though occupying less
than six years.
Proceedings by attorney general to obtaiu betterments.
Execution therefor, how levied.

SEC. 1. Where lands have been granted by the colony or
province of Massachnsetts Bay, the commonwealth of Massachusetts, 01' by this state, 01' are hereafter granted, on certain conditions alleged to have been violated; and the state claims to be
l'evested therein, the following proceedings shall be had.
SEC. 2. vVhen the legislature directs, the attol'Oey general
shall file an information in the supreme jndicial COUl't in the
county where the lands lie, stating the grant and conditions,
breaches, alld claims of the state.
SEC. 3. The court shall issue a ecit'e facias against the person stated as holding the lands nnder such grant, retut'l1able to
said court; which shall be served thirty days before the return day.

Proceedings
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the state,
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R.S.,c.93, § 1.
Attorney
general to
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SEC. 4. If the defendant does not appeal' and answer to such
information, judgment shall be rendered that the state be reseized
of their lands.
SEC. 5. If he appears and disclaims holding said lands or any
part thereof, the attorney general shall take nothing by his
information, so far as respects the lands disclaimed; and the
defendant, and all subseqnently claiming nnder him, shall be
estopped from claiming, 01' holding snch disclaillled lands.
SEC. 6. If the defendant claims all or any part of the lands
nnder such grant, and traverses the breaehes, the eanse shall be
tried by jl1l'y, and if the issue is fuund ill favor of the state, judgment shall be ren<1ered that the state be ret;eized of said estate and
for eosts; bnt if the issue is fuund for the defendant, he shall have
judgment for his costs, to be paid from the state treasl1l'Y.
SEC. 7. If the only alleg'ed bl'eauh of condition is that the
defendant holds more land than he has a right to hold uncleI' the
grant, and it is so fonnd by the jury 01' the defendant's cOllfession,
the eOlll't shall assign to him by metes and bonnds so mueh of the
land held by him, as is equal in qnantity to what he has a right to
hold nndcr the grant, alld in sueh part thereof as is judged reasonable by the UOl1l't.
SEC. 8. Sueh part shall be located, by persons appointed by
the eourt at the expense of the defendant, and a plan thereof
retlll'ned to the COl1l't; and if uontil'lned by the conrt, they shall
order an attested copy of the location and plan to be filed in the
land' offiee, and judgment shall be rendered that the state be
reseizee} of the residue, and for costs.
SEC. 9. In all otber cases where an inquest is necessary, the
attorney geneml, without order of the legislatUl'e, may tile an
information in said court, describing tbe estate claimed, and stat·
ing the title asserted thereto b.y the state; and notice shall be
given as before mentioned, if there is any tenant in possession; if
not, the llotiue shall be given as the court orders, at least ninety
days before the sitting of the court to which it is returnable.
SEC. ] O. If no person appears and answcrs to the information,
01' if a verdict is fonnd that the state has good title to such estate,
judgment shall be rendered that the state be seized thereof and
l'eeOvel' eosts; but if the verdict is in favor of the defendant, he
shall recover his eosts to be paid from the state treaslll''y.
SEC. 11. The attorney general may file an information as
aforesaid for recovering seizin by the state for any real estate supposed to have escheated to the state for want of legal heirs; and
the COUl't shall order sneh notiee thereon as the,y judge propel'.
SEC. 12. In snch case, the defendant shall not avail himself
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of the title of an alien, 01' snbject of another nation 01' sovereign,
01' of any other person, unless he shows that he is his tenant 01'
agent.
SEC. 13. If on trial he proves tbat he is sucb tenant or agent,
or the legal ownel' of snch estate, he shall recover his eosts, to be
paid as aforesaid.
SEC. 14. If it is found that he was not legal ownel' of snch
estate, nOl' had any right as tenant or agent when the process was
commenced against him, but afterward acquired a good title, 01'
became tenant 01' agent, the attorney general sLUtll cease further
to proseente the snit; but when the defendant proves no such title
to the estate as owner, or interest therein as tenant 01' agent, jndgment shall be rendered that the state be seized thereof, and recover
rents and profits as in case of a writ of entry between pri\rate
persons.
SEC. 15. When jndgment 011 information is rendered that the
state be reseized or seized of any lallds, the state shall be deemed
in law to be so seized, and any judgment so rendered shall conclnde all privies and parties, and those claiming under them, so
long as it remains in force, subject to the provisions of the followi ng section.
SEC. 16. If allY pet'son appears and by dne process of law
proves himself to have a legal title to snch estate, and recovers it
against the state or its grantee 01' tell ant, the estate sball be liable
for all expellses of illlprovements thereon over alllI above the rents
and profits thereof; thongh the tenant and those claiming under
the state had not been in possession six years.
SEC. 17.
For the plll'pOSe of ascertaining the amount of snch
improvements, the attorney general, or the tenant 01' grantee of
the estate, may file a bill in eqnity in the supreme jndicial court
for recovering the same; and proceedings shall be had thereon as
ill other cases in equity to ascertain and adjust the amonlIt.
SEC. 18. The sberiff, by virtue of such execntion, shall sell,
at public auction, so mllch of said lanel as will be sufficient to
satis(y the execution and eharges, unless otherwise paid.
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CHAPTER 94.
FOROIBLE ENTRY AND DETAINER.

TENANCIES.

1. Forcible entry aud detainer, when it may be commenced.
, 2. Tenancy at will, or sufferance, and tenancies of buildings on land of
third party, how terminated.
3. What magistrates have jurisdiction.
4. Oomplaint how made, summons issued and served. If claimant
lives out of the county or state, proceedings.
5. When defendant fails to show sufficient cause or is defaulted, pro-'
ceedings.
6. When defendant files a brief statement claiming title in himself or
another, proceedings.
7. Claimant may allege that brief statement is intended for delay, proceedings.
8. Either party may appeal, proceedings.
9. When judgment is for claimant, he may in all cases have possession,
10. SUlllS due for rent and claims for damages may be recovered by
action of assumpsit.

SEC.

SEC, 1. A pro('ess of forcible entry and cletainer may be mainForcible entry and detained
against a disseizor who has not acquired any claim by possestainer, when
it may be
sion and impl'ovement; and against a tenant holding under a writcommenced.
R.S.,c.94, § 1. ten lease or contract, 01' person holding nndel' snch tenant, at the

expiration or forfeiture of the term, withont notice, if commeneed
within seven days feom the expiration or forfeitme of the term;
and against a tenant at will, whose tenancy has been terminated
as provided in the following section. (a)
Tenancy at
SEC. 2. All tenaneies at will may be determined by either
will, how
party,
by thirty days' notice in writing for that purpose, given to
determined.
1880, c. 219.
[or served like any precept upon] the othel' pal·ty, and not otherwise except [save] by mutual consent, and cxcepting cases where
the tenant is, [if] liable to pay rent, and no l'ent is d~te at the time
the notice expires, [shall Bot be in arrears at the expiration of the
notice, in which case the thirty days aforesaid shall be made to expire upon a rent day.] When [thA tenancy is] terminated, the tenant
Applied to
buildings on
is
liable to the process aforesaid, [of forcibl~ entry and detainer]
land of another lJarty. without flll'tbel' notice and without proof of any relation of lanellord
and tenant, nnless he has paid, after service of the notice, rent that
accrued after the termination of the tenancy. These provisions shall
apply to tenancies of buildings erected OIl land of another party . (b) *
(a) 18 Me., 268; 25 Me., 285, 290; 30 Me., 180; 35 Me., 217; 37 Me., 109;
46 Me., 278; 57 Me., 390; 67 Me., 266; 69 Me., 482; 70 Me., 209; 72 Me.,
29,30,45.
(b) 13 Me., 215; 19 Me., 255; 20 Me., 71; 21 Me., 116; 24Me.,247; 35 Me.,
506; 36 Me., 135; 62 Me., 117; 67 Me., 266, 267; 71 Me., 550; 72 Me., 29, 137.
* [NOTE. The commissioner hopes that he has made more intelligible this
"awkwardly worded, if not obscure" section. See opinion of Mr. Justice
Peters, in Wilson v. Prescott, 62 Me., 117.]
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SEC. 3. Trial justices and judges of municipal and police courts
have jurisdiction of cases of forcible entry and detainer respecting
estates within their counties. Such judges have exclusive jurisdiction of tl~c1n [such cases J within their cities or towns, unless
interested. (a)
SEC. 4. The process of forcible entry and detainer shall be
commenced by insertiug the substance of the complaint, as a declaration, in a writ of attachment, to be indorsed and served like
other writs; and when the plaintiff lives out of the state, and a
recognizance is required of hill1, any person may recognize in his
behalf and shall be personally liable.
SEC. 5. vVhen the defendant is defaulted, or fails to show suill·
ciE:nt cause, judgment shall be reildered agaiust him for possession
of the premises, and a writ of possession issued to remove him,
which may be served by a constable.
SEC. 6. When the defendant pleads not guilty and files a brief
statement of title in himself or in another person under whom he
claims the premises, he shall, except as here[inJafter provided,
recognize in a reasonable sum to the claimant, with sufficient smeties, conditioned to pay all intel'vening damages and costs and a
reasonable rent for the premises; and the claimant shall in like
manner recognize to the defendant, conditioned to enter the suitat the next term of the supreme judicial court, and [toJ pay all
costs adjudged against him. If either party negh~cts so to recognize, ju(lgl11ent shall be rendered against him as on nonsuit or
default.
SEC. 7. But the claimant may make a written allegation, that
the brief statell1ent of the defendant is frivolous and intended for
delay, and the magistrate may then examine the case so far as to
ascertaiu the truth respecting it, and if satisfied of the truth of
such allegation, he may proceed to try the cause upon the plea of
not guilty, and if determined in fnvor of the elaimant, [heJ may
issne a writ of possession for removal of the defendant; but this
shall not prevent an appeal as provided in the following section.
SEC. 8. Either party may appeal from a judgment to the
supreme judicial court next to be held in the same county. vVhen
the claimant appeals, he slJall recognize in manner aforesaid to the
defendant, except as hereafter provided) cOllditioned to enter the
suit and [toJ pay all costs adjudged against him. When the
defendant appeals, he shall recognize in like manner to the claimant, conditioned to enter the suit and [toJ pay all intervening costs
and suoll reasonable rent of' the premises, as the magistrate shall
adjudge, if the judgment is not reversed.
SEC. 9. When judgment is rendered for the claimant, a writ
(a) 381\1e., 484; 51 Me., 479; 53 Me., 159.
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What magistrates have
jurisdiction.
E.S.,c.94, § 3.

How commenced, indorsed and
served;
recognizance when
pl'ff lives
out of state.
R.S.,c.94, § 4.
71 Me., 209.
When writ of
possession
to issue and
by whom
served.
R.S.,c.94, §5.
Proceedings
when defendan t files
a brief statement of title.
RS.,c.9J, § 6.
35 Me., 431.
49 Me., 41.
53 Me., 159.
05 ]Ue., 229.
68 Me., 120.

Claimant
may alle ge
that brief
statement is
intended for
delay;
proceedings.
RS.,c.94, § 7.

Either party
lllay appeal;
proceedings.
RS.,c.94, §8.
36 Me., 432.
68 Me., 120.

When judg-
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of possession shall issue in all cmses, if·the claimant recognizes to

ment is
the defendant in manncr bcfore provided, conditioned to pay all
rendered for
claimant, he such damages and costs as may be awarded al!:ainst him if final

:~~sih~~~

judgment is rendercd for the defendant; and if on trial the jury

possession.
find for the defendant, they shall [also] find the damagcs sllstained
R.S.,c.94, § 9.

by him; and in case of nonsuit his damages shall be assessed by
the COl1l't; and [in either ease] the claimant may give evidenee of
any claim for rent of the premises, to be set off against damages
claimed by the defcndant. If the defendant provails, tho COl1l't
mayor not, as justice reqnires, i8sne a writ to restoro to him possession of thc premises.
Sums due
SEC. 10. Sums due for ront on leases under seal or otherwise,
for rent and
and claillls for damages to prcmises rented, may be recovered in
damages,
how
an action of assumpsit, on acconnt annexed to the writ, specifying
recovered.
R.S.,c 94,§10. the items and amount claimed.

CHAPTER 95.
WASTE AND TRESPASS ON REAL ESTATE.
1. Remedy if tenant for life or years commits waste; heir may sue for
waste committed in his ancestor's time, as well as in his own.
2. Proceedings in court; jury to assess damages, with or without a
view; action on the case may be brought instead of waste.
3. Reversioner and remainder man may sue for damages.
4. The action will lie against the executor or administrator.
5. Part owners not to commit waste without giving thirt.y days' notice;
treble damages in such case; how recovered and appropriated.
6. Defendant not to pay treble damages in certain cases.
7. Injunction to prevent waste pending a process for the recovery of
lands, and on lands attached.
8. Treble damages may be recovered for waste on lands pending a suit
therefor.
9. 'l'respass on lands of another without his consent.
10. Trespasses on public buildings or property of county, town, parish
or school district.
11. Trespasses upon improved or ornamental grounds, penalty for.
12. Trespassers on islands in salt waters after notice, are subjected to
actual and exemplary damages. How recovered.
13. Notices, how given. Penalty for injuring sign-boards.
14. Damages and penalties, how recovered.
15. Imprisonment of trespasser, in default of payment.
16. Penalty for waste on lands of a person dying insolvent.
17. Liability of executor or administrator for committing waste.
18. Olle or more tenants in common may join or sever in actions for
damages. Notice to be given to the other co-tenants, who may
become plaintiffs.

SEC.
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SEC. 19. Judgment to,be rendered for the whole damage, and execution to CHAP, 95.
issue for proportion which plaintiffs have sustained. Scire
facias on such judgment by the other co-tenants for their sbares.
20. If one or more joint tenant takes the whole rent, the co-tenants may
recover their share, after demand.
SEC. 1. If any tenant in do,ver, by courtesy, for life, or for Remedy if
tenant comyears, commits or suffers any waste on the premises, the person mits waste,
&e.
having the next immediate estate of inheritance, may recover the RS.,c.D5, § 1.
place wasted and the damages done to the premises, in an action 12 JI[e., 436.
19 JlIe" 291.
of waste against him; and an heir may recover in the same action 51 Me., 436.
for waste done ill his own time and the time of his ancestor.
SEC. 2. Any issue of fact shall be tried by a jury, with or Jury assess
without a view of the premises, as the COl1l't orders; and the jl1l'y dalllages;
action on
the case inthat inq nit'es of the waste shall assess the damages. An action on stead
of
the case in natnre of waste, may be substituted for the action of waste.
RS.,e.95, § 2,
waste, (a)
SEC. 3. The remainder man, 01' reversioner for life, 01' years Remainder
luan or 1'eonly, 01' iu fee simple, or fee tail, after an intervening estate for versioner
life, may maintain such action, and recover the damages he has lI~lasY.,c,sI91~.0, § 3•
suffered by the waste.
37 Me., 365,
51 Me., 436.
SEC. 4. Such action may be originally commenced against the Action will
. .
f t h e tellallt, or prosecute d agmnst
.
lie
v. ex'r or
executors or aeI mll1Jstrators
0
adm'r.
them aftm' his death, if brought against him before death.
' U.S.,e.95, §4.
SEC. 5. If any joint tenant, coparcener, OJ' tenant in common Part owners
of undivided lands, cuts down, destroys, 01' caITies away any trees, ~~t ~~a~~:
timber, wood or underwood, standing 01' lying' on such lands, or without giving notice.
digs up 01' canies away any ore, stone, or other valuable thing Treble damages in such
found thereon, or commits any strip 01' wHste, without first· giving cases, how
thirty days' notice ill writing, under his hand, to all othel' 1)(3rsons, recovered
and approor to their agents 01' attorneys, and to mortgagors and mortgagees, priated.
U.S.,c.Do, § 5.
if any there are, interested therein, of his intention to enter upon 15 JlIe., 200.
Me" 79.
and improve the land; and if any persons interested al'e unknown, 44
64 Me., 63.
01' their residence is llnknown, or out of the state, the notice to
them may be published in the state paper three times, the first
publication to be forty days befol'e snch entry; or if he does any
such acts pending a process for partition of the premises, he shall
forfeit three times the amollnt of damages; and anyone or more
of the co-tenants, without naming the others, may Bue for and
recover their proportion of such damages.
SEC. 6. If the jlll'y finds that the defendant in such sllit bas Defendant
good reason to believe himself the owner of the land in severalty, to pay only
single damor that he and tho~e under whom he claims had been in the excln- ages in certain cases.
Bive possession thereof, claiming it as their own, fOI' three years R.S.,c.95, § 6.
next before the acts cOlnplained of were committed, only single
damages shall be recovered.
t,

(a) 37l'iIe., 365; 51 l'iIe., 436;

52 Me., 143.
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Injunction
to prevent
waste pending a process
for the recovery of lands,
and on lands
attached.
R.S.,o.95, § 7.
66 Me., 53.

Treble damages for
waste on
lands, ponding a suit.
R.S.,o.95, §8.
31 Me., 187.
Trespass on
lands of another without his
consent.
R.S.,c.95, § 9.

Trespasses
on property
of county,
town, parish,
or district.
Who may
sue.
R.S.,c.95,§10.
Penalty for
trespass on
improved or
ornamental
grounds.
1878, c. 113.
49 Me., 72.
66 Me., 50,51.

Trespass on
islands in
salt waters
after notice.
1874,c.252,§1.

Both exemplaryand
actual
damages to
be imposed.
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SEC. 7. If any defendant in an action to recover possession of
real estate, or any person whose real estate is attached in a ci vil
action does any act of waste thereon, or threatens or makes preparations so to do, any justice of the snpr8me judicial court, in
vacatiun or term time, may issue an injullction to stay snoh waste;
but notice shall first be given to the adverse party to appear and
answer, nnless the applicant files a bond, with sufficient sureties,
to respond [toJ all damages and costs; and the court may enforce
obedience to such injunctions by such process as may be employed
in au equity case, and dissolve it when deemed proper.
SEC. 8. If, during the pendency of an.y action for the recovery
of land, the tenant makes any strip or w1tste by cutting, felling,
or d8stroying any wood, timber, trees, or poles, standing thereon,
he shall pay to the aggrieved party treble damages, to be recovered
in an action of trespass.
SEC. 9. If auy person cuts down, destroys, injnres, or canie8
away, any ornamental or fruit tl'ees, timber, wood, underwood,
stones, gravel, ore, goods, or property of any kind, from land not
his OWIl, without license of the owner, or injnres or tl1l'0w8 down
any fences, bars, or gates, or leaves such gates open, or breaks any
glass in any building, he shall be liable in damages to the owuer
in an action of trespass. (a)
SEC. 10. Where any trespasses are committed on auy buildings,
inclosures, monuments, or mile stones, belongiug to a couuty, town,
or parish, the treasurer of such oorporation may sne for the damages in its name; and if the property injured belongs to a school
distriot, the treaSlll'er of the town may sue in its name.
SEC. 11. If any person [WhoeverJ enters on any grass land,
door-yard, ornamental grounds, orchard or g1tl'den, aud cuts down,
defaces, destroys, 01' .takes therefrom, withont permission of the
owuer, any grass, hay, fruit, vegetable, [orJ ornal11eu tal tree or
shrub, he shall be liable in an aetioll of trespass to the party
inj nred in a sum, equal to tl~ree times t1~e value of t1~e articles so
cut down, defaced, destl'oyed, 01' taken away. [treble damages.J
SEC. 12. Any person who[-ever] shall knowingly trespass
upon any island in this state 8it~tated within salt wHters, for the
purpose of shooting or hunting thereon, after notiee by the owner,
occnpant, or lessee thereof, in any of the ways providecl in the following section, shall be liable to such owner, occupaut or lessee,
in exemplary damages to an amount not less than twe]) ty dollars,
nor more than fifty dollars, in additiou to all actual damage sustained by said owuer, oecupaut or lessee, and shall also be liable
[forfeitJ to said owner, oecupant, or lessee, in tlw ~mm oj five dol(a) 3 Me., 15; 13 Me., 89; 14 Me., 440; 22 Me., 452; 39 Me., 29; 46 Me.,
427; 48 Me., 247; 54 Me., 363; 66 Me., 50.
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lars, for each bird of any kind shot, caught, taken, or killed on snch
island, all said sums to be rc(~overed in an action of debt, The
possession of gllns, decoys, or other implements of shooting or
hnnting, shall be presnmptivc evidence that the pl1l'pose of the
trcspass was for shooting or hunting.
SEC. 13. The notices referred to in the preceding section shall
be given by erecting and maintaining sign-boards at least one
foot sq nare, in at least two conspicnons places on the premises,
one of thcm to be neal' one of the usual landing places on said
island, sncb notice to I'eael as follows: 'All persons arc forbidden
jrom slwotillg 07' hunting [to shoot or hunt] on tbis island;' and
shall have appended tlLel'eto the name of the owner, occnpant 01'
lessee [shall be appended thereto] ; 01' said notice may be given,
verbally 01' in writing, by the owner, occupant, or lessee of any snch
island, to any person, and snch verbal 01' written notice shall be
binding on the persoll so notified, whether the sign-boards herein
named are erected and maintai'ned or not; and any JJe7'80n
who[-ever] shall teal' down, or in any way deface or injnre any
sHch sign-boHrd, shall be liable to a JJenalty oj [forfeit] one
huudred dollars, to be recovered by the owner, occnpant, 01' lessee
of snch island, in an action of debt.
SEC. 14. Actions to recover any of the sums 01' penalties
named in the two preceding sections, may be brought before any
slipreme, superior, police 01' municipal conrt, or any trial justice
in the county in which snch island is sitnated, 01' in any county
adjacent thereto, 01' in the cOllnty in whicl1 either the plaintiff 01'
defendant resides.
SEC. 15. On the non-payment of [nlly of] the penalties aforesaid, the defendant shall be committed to the common jail oj tiLe
county where conviction i8 lwd, jo}' a period of [i mprisoned] not
less than five days, and at the !'ate of one day for each dollar of
the amount of the judgment, where the Slllll is over five dollars in
amount.
SEC. 16. If an heir 01' devisee of a person deceased, whose
estate is reprcsented insolvent, afterwards and before sale of the
real estate for payment of debts, 01' before all the debts are paid,
removes or injlll'es any building or trees, except what is needed for
fuel 01' rcpairs, or commits any strip 01' waste on such estate, he
shall forfeit treble the amount of damages, to be recovered by the
executor or administrator in an action of trespass.
SEC. 17. If snch executor or administrator is heir or devisee,
and commits such trespass 01' waste, on proof thereof before the
judge of probate, he shall be liable to the same extent as the heirs
01' devisees; and in both cases, the damages, when recovered by

CHAP.

95.

-how - recovered.
-Bvidence.
Notices,
how given.
1874,c.252,§2.

Penalty for
injuring sign
boards.

Damages or
penalties,
how recoverecl.
1874,c.252,§3.

Imprisonment for
non-payment.
1874,c.252,§4.

Penalty for
waste on
lands of a
pcrson
deceased
insolvent.
RS.,c.95,§12.
10 Me., 370.
15 1\1e., 206.

Liability of
executor or
administrator for committing
waste.
R.S.,c.95,§13.

940
CHAP.

REPLEVIN.

96. the executor or administrator, or adjudged against him by the

----

One or more
tenants in
common
may join in
actions.
Notice to
other cotenants, &c.
R.S.,c,95,§14.
29 Me., 204.
43 Me., 253.
57 Me., 409.
Judg't for
the whole
damage, &c.
Ex'ou for
pl'ffs share.
Scire facias
by other cotenan ts for
their shares.
R.S.,c.95,§15.
If one or
more joint
ten an ts take
the whole
rent, others
may recover.
R.S.,c.95,§15.
54 Me., 465.
'12 nIe., 405,
408, 409.
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judgc of probatc, shall be accountcd for in the administration
aceonnt.
SEC. 18. All or any of the tenants in common, copal'ceners
or joint tenants of any lands may join or sevcr in personal aetions
for injuries done thereto, setting forth in the declaration the names
of all oth,cr co-tenants, if known, and thc eOl1l't lDay order noticc
to be gi ven in such actions to all other co-tcnants known, and all
01' any of them, at allY time before final juJgmcnt, may become
plaintiffs in the aetion, and prosecute the suit for the benefit of all
coneerned.
SEC. 19. The court shall entcr judgmentfor the whole amount
of the injUl'Y proved; but [shall] award execution only for the
propOl·tion thereof sustained by the plaintiffs; and the rcmaining
eo-tcnants may afterwards jointly or severally sue out a scirc facias
Oll sueh judgment, and exccution shall be thcreupon awarded for
thcil' proportion of the damages adjudged in the original suit.
SEC. 20. If anyone 01' more of the joint tenants 01' tenants in
COlDmon take the whole rcnts or ineome of the joint estate, 01'
more than their share, without the consent of their co-tenants, and
refuse, in [f~r] a reasonable time after demand, to pay sneh cotcnants their sharc thcreof, anyone or more of them may have an
action of special assumpsit against the refusing co-tenants, to
reeovcr their proportion thereof.

CHAPTER 96.
REPLEVIN OF BEASTS AND CHATTELS.
REPLEVIN OF BEASTS.
SEC.

Owner of beasts distrained, may replevy them.
2. The writ may be sued out, served, returned and tried like other cases.
3, Bond to be given before service. When new sureties maybe required.
4. If the beasts are lawfully distrained, defendant to have judgment for
forfeiture or damages, fees, costs and expenses, or for a return.
5. If unlawfully distrained, plaintiff to have judgment for damages
and costs.
6. Either party may appeal.
7. In what cases and how a cause may be transferred from a trial
justice to the supreme judicial court.

SEC.

8.
9.

1.

REPLEVIN OF GOODS.

Any goods, unlawfully detained, may be replevied.
In what courts replevin lllay be brought.
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11.
12.
13.

14.
15.
16.

17.
18.
lD.
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Bond to be given before service, and when new sureties may be CHAP.
required.
If plaintiff fails, defendant to have judgment for return,and for damages and costs. Judgment when property is held as security.
Assessment of damages on judgment for return of property to an
attaching officer.
Disposal of the money recovered by the officer for goods attached or
tltken on execution.
.Appropriation of the money received by the creditor ill sucb cases.
Judgment for damages and costs, if plaintiff recovers.
Continuance of attachment, if goods are replevied.
When a writ of reprisal may issue.
Defendant's remedy on the replevin boncl.
Limitation of surety's liability on replevin bond.

96.

REPLEVIN OF BEASTS.
SEC. 1. Any person, whose beasts are distrained or impounded
to recover a penalty or forfeiture supposed to be incurred by their
or to obtain satisfaction for damag'es
alleg'ed to be
g'oing' at lante,
~
~
done by them, lllay maintain a writ of replevin therefor against
the impoundor or finder, before any trial justice in the county, in
the form prescribed by la"w.
SEC. 2. The writ shall be sued out, served, and returned, and
the cause shall be heard and determined like other civil actions
before a trial justice, exoept as otherwise prescribed.
SEC. 3. The writ shall not be served, unless the plaintiff, or
some one in his behalf, execute::; and delivers to the officer a bond
to the defendant, with sufficient sureties, to be approved by the
officer, in a penalty double the actual value of the property to be
replevied, conditioned as in the prescribed form of the writ, and
to be returned with the writ for the use of the defendant; and if
it afterwards becomes insufficient the court may require an additional surety or sureties to be furnished, who ::;hall be held as if
they had been original parties thereto; and if not so furnished,
[it] may dismiss the action, and order a return of the property
replevied, 01' make such other order as is deemed reasonable.
SEC. 4. If it appears that the beasts were lawfully taken or
distrained, the defendant shall have judgment for the sum found
due from the plaintiff for the penalty or forfeiture, or for damages
for which the beasts were impounded, with the legal fees, costs,
and expen::;es occasioned by the distress, and the costs of the
replevin suit; or instead thereof, the justice 01' court, at discretion, may enter judgment for a return of the beasts to the defendant, to be held by him for the original purpose, irrepleviable by
the plaintiff, and for the defendant's damages and costs in the
replevin suit.
SEC. 5. If it appears that the beasts were tal,en or distrained

Owners of
beasts distrained may
replevy
them.
R.S.,c. D6, §1.

U~l::: ~~8:
28 Me., 489.

Writ, service
and return.
R.S.,c.96, § 2.
Bond to be
given before
service.
When new
sureties
must be
furnished.
R.S.,c.96, § 3.

The judgment if the
beasts are
lawfully
distmined.
R.S.,c.96, § 4.
28 Me., 491.

Ifunlawfully
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withl)ut justifiable cause, the plaintiff shall have jndg'ment for his
damages and costs.
SEC. 6. Either party may appeal from the final judgment of
the justice, as in other civil actions.
SEC. 7. When it appears that the sum demanded for the penalty, forfeitures, or damag~s, exceeds twenty dollars, or that the
property of the beasts is in question, and their value exceeds
twenty dollars, or that the title to real estate is in question, at the
request of either party, the case shall be transferred to the supreme
judicial [or superior] court, to be there disposed of as provided by
law respecting actions brought before a trial justice, in which the
title to real estate is brought in question; but the party requestiug
such transfer shall recognize in such reasonable sum, as the justice
orders, to enter the action at the next term of said court, prosecute it with ~ffect, and pay all intervening damages and costs.
REPLEVIN OF GOODS.

Goods unlawfully
detained
maybe
replevied.
R.S.,c.\)(\, § 8.

In what
courts replevin nHty
be brought.
R.S.,c.9(j, § 9.
12 Me., 262.
40 Me., 581.
Bond to be
given before
service.
New sureties
maybe
required.
R.t:l.,c.9li,§10.

If def't is
elltitle(l to a
return, he
shall have a
writ of return, with
damage and
cost.

SEC. 8. When any goods, unlawfully taken or detained from
the owner or person entitled to the possession thereof, or attached
on mesne process, or taken in execution, are claimed by any person other than the defendant in the suit, in which they are so
attached or taken, such owner or person may cause them to be
replevied. Crt)
SEC. 9. If the value of the goods exceeds twenty dollars, the
action shall be brought in the S,llpreme judicial court for the county
where the goods are detained; if it does not exceed twenty dollars, before any trial justice of the county where the goods are
detained.
SEC. 10. The officer before serving the writ shall take from
the plaintiff, or some one in his behalf, a bond to the defendant,
with sufficient sureties, in double the value of the goods to be
replevied, conditioned as in the prescribed form of the writ, to be
returned with the writ to the court from which the writ issued,
for the use of the defendant, and new sureties may be required
thereon as provided in section three. Cb)
SEC. 11. If it appears that the defendant is entitled to a return
of the goods, he shall have judgment and a writ of return accordingly, with damages for the taking and costs. If the plaintiff
claims the property replevied as security for a debt, his claim shall
be discharged by payment or tender thereof, with interest and
(a) 3 ]lIe., 186; 4 Me., 315;
20 Me., 289; 32 Me., 323; 40
Me., 465.
(b)11Me.,132; 16]11e.,35;
88; 37 Me., 27; 39 Me., 517;

12,Me., 261; 15 ]lIe., 246, 375; 19 Me., 258, 285;
Me., 580; 56 Me., 293, 558; 59 Me., 114; 63
20 Me., \)7; 27 Me., 447; 28 Me.,251; 34 Me.,
54]11e.,11\); 63 Me., 464; 72]11e.,375.
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costs; and judgment shall be for a return without costs, unless his
title has become absolute by a legal foreclosure. (a)
SEC. 12. If the goods, when replevied, were taken in execution, or attached, and judgment is afterwards rendered for the
attaching creditor, and if, in either case, the service of the execution is delayed by the replevin, the damages on a judgment for a
return shall not be less than at the rate ?f twel ve per cent. by the
[a] year on the value of the goods while the service of the execution is so delayed.
SEC. 13. All sums recovered by an officer in an action of
replevin on account of goods attached or taken in execution by
him, or recovered in a suit upon the replevin bond, shall be
applied:
J?i1'st.-To pay the lawful fees and charges of the officer, and
the reasonable expenses of the replevin suit, and of the action on
the bond, so far as they are not reimbursed by the costs recovered.
Second.-To pay the creditor, at whose suit the goods were
attached or taken in execution, the sum, if any, recovered by him
iu that suit, or what remains unpaid, with interest at the rate of
twelve per cent. by the [a] year for the time the money was withheld from the creditor, or the service of his execution delayed by
reason of the replevin.
Thir·d.-If the attaching creditor in such case does not recover
judgment in his suit, or if any balance remains of the money so
recovered by the officer, after paying the creditor his due, such
balance or the whole amount, as the case may be, shall be applied
as the surplus of the proceeds of sale should be applied if such
goods had been sold on execution.
SEC. 14. All sums received by snch crcditor from the sale of
goods attached or taken in execution, and afterwards returned,
for any of snch goods not returned, and of the officer for the
insnfficiency of the bond, shall be applied ill discharge of the
creditor's judgment; but all sums received as interest 01' damages
for delay of his exo(mtion, shall be retain cd to his own use, aud
not go iu discharge of the judgmen t.
SEC. 15. If it appears that the goods were taken, attached, or
detained unlawfully, the plaintiff shall have judgment for his damages cansed thereby, and for his costs. (b)
SEC. 16. If the goods replevied had been attached, they shall,
in case of judgment for a return, be held by the attachment until
thirty days after judgment in the suit in which they were attached;
(a) 151lIe., 246, 375; 31 Me., 298; 46 Me., 418; 47 Me., 522; 53 Me., 316;
55 Me., 304; 56 Me., 138; 58 Me., 478; 62 life., 361.
(b) 6 Me., 252; 12 ffle., 54; 15 Me., 21, 246; 20 Me., 88; 21 Me., 509; 40
Me., 286; 56 Me., 173.
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CHAP. 96. and if such final judgment is rendered before the retlll'n of the
replevied.
goods, or if the goods when replevied were seized on execution,
R.S.,c.9G,§lG.
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R.S.,c.9G,§17.
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they shall be held by the same attachment 01' seiZllre fol' thirty
days after the return, liable to be taken and disposed of, as if
they had not been replevied.
SEC. 17. vVhen the officer, in the service of the writ of return
and restitution, is not able to find in his precinct the beast or other
propert.Y directed to be retul'ned in his precept, he shall certify
that fact in his retllrll; and the COlll't whence it issned, upon notice,
may ~rant a writ of reprisal, in the form prescribed by law, against
the plaintiff in replevin, to take his goods or beasts, not exempt
from attachment, of the fnIl valne, to be delivered to the defenciant, to be held and disposed of by him according to law, until the
plaintiff restores the beast 01' other property replevied by him.
SEC. 18. The foreg'oing provisions shall not preclude the
defendant from resorting to his remedy on the replevin bond, or
to his remeciy against the officer for the insnffieiency of the boud,
to recover the value of the goods together with the damage 01' loss
occasioned by the replevin thereof, notwithstanding he has endeavored to recover the same by the 'writs of retnl'll and of reprisal as
aforeflaid. ((t)
SEC. 19. No action shall be maintained against any person as
surety in a replevin bond, unless the writ is served on him within
one year after the final judgment in the action of replevin; or if
the aetion is not entered by the plaintiff, and the defendant does
not obtain judgment upon a complaint, snch writ against the
surety may be s8\'ved Oll him within one year after the end of the
term at which the action of replevin ought to have been entered,
and not afterwal'Cls.

(a) 11 Me., 69; 18111e.,201; 21 Me., 510; 33Me.,3B7; 45 Me., 410j
Me., 425j 54Me.,121j 55Me.,3G4j 56 Me., 173; G9Me.,44G.
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CHAPTER 97.
BASTARD CHILDREN AND THEIR MAINTENANCE.
SEC. 1. Accusation by a woman pregnant with a bastard child, and her
examination.
2. Justice may issue a. warrant.
3. Person arrested to give bond. On refusal, to be committed.
4. Cause to be continued, if complainant is not delivered, or is unable
to attend court. Surrender of principal by his sureties, and
proceedings.
5. Declaration must be filed before trial; form thereof.
6. On what conditions complainant may maintain her prosecution.
7. Proceeding's if respondent is adjudged gnilty. If not guilty,
respondent to be discharged.
8. Complainant not to settle with the father, unless by the written consen t of the overseers of the poor.
9. Town prosecuting, liable for costs, if respondent prevails.
10. The father may be discharged from imprisonment, on taking the
poor debtor's oath; his liability after such disch>trge to the
mother and town, in action of debt.
11. If complainant dies before trial, her representative may prosecute
suit.

SEC. 1. ,\Then a woman pl'egnant with a (lhild, that if Lorn
alive, may be a bastard, or who has been delivered of a bastard
child, accnses any man of being the father thet'eof, before any
justice of the peace, and requests a prosecution against him, lw
such jnstice shall take her accusation and examination on oath,
respectillg the accused, and the time and place when and where
the child was begotten, as correctly as they can be described, and
all such other eil'Cllmstances as he deems useful in the discovery
of the truth. (a)
SEC. 2. He rnay issue his warrant for the apprehension of
snch person, directed to the sItet'iff of any county in which the
accnsed is supposed to reside, or [to] either of his deputies, ap-companied by snch accllsation and examination.
SEC. 3. When the person is brought before such or any other
justice, he may [be] reqllil'o[d] ldm to give bond to the complllinant, with sllfficient sureties, in sllch reasonable sum as lw [the justice] orders, conditioned for his appearance at the next supreme
judicial COPl't for the connty in which she resides, and for his
abiding the order of the court thereon; and if he does not give it,
be shall [be] comtnit[-ted] l!im to jail until he does. (b)
(a) 8 Me., 164; 16 Me., 40; 86 Me., 488; 39 Me., 47l; 70 Me., 418.
(b) 2 Me., 169; 3 Me., 483; 19 Me., 411~' 26 Me., 382; 36 Me., 488; 37
Me., 548; 56 Me., 416; 66 ~Ie., 271; 70 ~Ie., 418.

Accusations
by a woman
pregnant
with a bastard child,
and her
examination.
RS.,c.97, § 1.

Justice may
issue a warrant.
1873, c. 106.

Justice to
take bond or
commit.
RS.,c.97, § 3.
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not yet
delivered.
SUl'1'ender of
principal by
his sureties.
R.S.,c.97, § 4.
Declaration
must be filed
~efore trial;
Its form.
R.S.,c.97, § 5.
1 Me., 305.
6 Me., 461.
12 n:[e., 29.
37 Me., 548.
55 Me., 361.
56 Me., 317.
70 :1I1e., 416,
418.
On what
conditions,
complainant
may maintain her
prosecution.
R.S.,c.97, § 6.

Proceedings
if respondent is
adjudged
guilty.
If not guilty,
to be discharged.
R.S.,c.97, § 7.
2 Me., 170.
37 Me., 548.
61 Me., 406.
70 Me., 415,
418, 419.
72 Me" 255.

Complainant
not to settle
with the
father, if
town objects
in writing.
R.S.,c.97, § 8.

Town prosecuting, liable
for costs if
respondent
prevails.
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SEC. 4. If at such next OJ' any subsequent eourt, the complain.,
ant 1S not delivel'ed of her child, or is unable to attend court, 01'
for other good reason, the canse may be continued; aud the bond
shallrrmnin 1n force until final judgment, unless the sureties of
the ae<msed snrrender him in court at any time before final judgment, which they may do, and thereupon they shall be discharged;
and he shall be committed until a new bond is given.
SEC. 5. Before proceeding to trial, the complainant must file
a declaration, stating that she has beon delivered of a bastard
child begotten by the accused, the time and place when and where
it was begotten, with as nnwh preeision as the case will admit;
that being put on the discovery of' the truth during the time of her
travail, she accuiled the respondent of being the father of the child,
and that she has been constant in sllch accusation.
SEC. 6.
When the complainant has made said accusation;
been examined 011 oath as aforesaid; been put npon the discovery
of the truth of such accllsation at the time of' her travail, and thoreupon has accused the sarno man with being the father of the child
of which she is abont to be delivered; has continned constant in
snch accusatiou; anel prosecutes him as the father of such child
before such court; he shall be held to answer to such complaint;
and she may be a witness in the trial. (a)
SEC, 7. If, on such issue, the jUl''y finds the respondent not
guilty, he shall be discharged; but if they find him guilty, 01' the
facts in the rleclarfltion filed are admitted by defllult 01' on demur1'01', he shall be adjudged the fathel' of such ehild; stand cha\'ged
with its main tenance, with the assistance of the mother, as the
court orders; and shall give a bond, with snfficient snreties
approved by the court, to the complainant to perform said ord~r,
and a bond, with sufficient sureties so approved, to the town liable
for the maintenance of snch ohild; and be comm1tted till he g'ives
them. The lattfll' bond to be deposited with the clerk of the
court for the use of such town.
SEC. 8.
No woman, whose accusation and examination on oath,
have been taken by a justioe of the peace at her request, shall
make a settlement with the father, or give him any discharge to
bar or affect snch complaint, if objected to in writing by the
overseers of the poor of the town interested in her support 01' the
child's. (b)
SEC. 9. A town prosecuting in behalf of the complainant, shall
be liable to the respondent, it' he prevails, for his oosts of COUl't to
be recovered in an action of the case; or the court may, on his

(a) 8 Me., 164; 18 Me., 307,374; 23 Me., 574; 33 Me., 481; 34 Me., 238;
35 Me., 434; 39 Me., 471; 44 Me., 351; 56 Me., 317; 57 Me., 491.
(b) 18 Me., 151; 61 Me., 406, 407.
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motion, enter judgment aga.inst the town for such costs, and issue
execntion thereon.
SEC. 10. 'When the father of sHch bastard child has remained
ninety days in jflil, without being able to comply with the order
of COl1l't, he may be liberated by taking the poor debtor's oath, as
persons committed on execution; but he shall give fifteen days'
Ilotice of his intention to do so, to the mother, if living, and to the
clerk of the town where the child has its legal settlement, if in
tAis [the] state. The mothel' 'and said town may, aftet' such liberation, recover of him by action of debt any SUIll of muney, which
ought to have been paid pursnant to the order of court.
SEC. 11. When the complainant dies before trial, hel' executor
or administratot· may prosecute het· action to finaljlldgment; and
in case of jndgment against the respondent, the bOlld fOt' the per'formance of the order of court, req nired by section seven, shall
run to snch executor or administrator, ,,,ho, after payment of the
costs of prosecution, shall appropriate to the support of the child
the money recovered of the respondent.
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How and
when the
father may
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CHAPTER 98.
PERSONAL PROPERTY SEIZED AND LOST GOODS; AND
PROCEEDINGS THEREON.

1. Seizure of forfeited personal property, by the person entitled thereto.
2. To be restored to claimant, on his giving bond.
3. The same to be appraised.
4. Inventory and appraisal, if thore is no claimant.
6. If the value exceeds twenty dollars, libel to be in the supreme judicial court. How notice of libel is to be given.
6. Proceedings and decree thereon. Court may order party signing to
give bond.
7. If libel is not supported, or is discontinued, court shall decree
restoration. Damages for seizure without probable cause.
8. If the value is less than $20, libel to be filed before a trial justice.
9. Appeal; decree to be affirmed, if appeal is not prosecuted; depositions may be used in the trial.
10, 11. Duty of finder of goods worth three dollars; also, if worth ten dollars.
12. Proceedings, if owner appears in one year.
13. If no olVner appears within one year, the finder to have the money,
or goods, on paying one half the value to the town treasurer.
14. Penalty, if finder neglects to give notice.

SEC.

1. -VVhell allY pel'sonal property is forfeited for an offence, Who may
seize forfeitand no special mode is prescribed for recovering it, any person ed personal
SEC.
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entitled to the whole 01' part of it, may seize and keep it till [nnW]
final judgment, unless restored on the bond as herein provided.
SEC. 2. If the person claiming it for himself 01' another, gives
boud to the party seizing, with sufficient surety, to pay the
appraised value when it is decreed forfeited, it shall be restored
to him.
SEC. 3. The valne shall be ascertained by the appraisement of
three disinterested men mutually ehosen by the parties; 01' if they
eannot agree, by a justice of the peace of the county.
SEC. 4. If no person claims the propel·ty after it has been so
seized, the party seizing shall cause an inventory and appraisement thereof to be made by three disinterested persons, under
oath, appointed by a jl1stice of' the county; which shall be the
rule for deciding where the libel shall be filed.
SEC. 5. If the property seized cxceeds twenty dollars, the party
seizing, within twenty days thereafter, shall file a libel in the clerk's
office of the snpreme jnclicial conrt in the connty where the offellce
was committed, stating the callse of seizl1l'e, and praying for a
decree of forfeitllt'e. The clerk shall thereupon make ont a notice
to all persons to appear at such court at the time appointed, to
show canse why snch decree should not be passed, which shall be
published in some ncwspaper printed in the county, if any, if not,
in the state paper, at least fourteen days before the time of trial.
SEC. 6. When there is a claimant, the court may order the
party seizing to give bond to him with snfficient surety for the
safe keeping of the pl'Operty seized, and compliance with the decree
of' cOllrt fot· restoration, and the payment of costs and dHmag'es, if
not forfeited, and may heal' and determine the cause by a jmy, ot'
without, if the parties agree, and may allow costs against the
claimant; if there is no claimant, the conrt shall decrce the forfeiture and disposition [disposal] of the property according to law,
and a sale and distribution of' the proceeds, after deducting all
proper charges.
SEC. 7. If the libel is not supported, or'is discontinned, the
court shall decree a restoration of the property, with costs. If the
jury 01' comt finds the seizure without probable cause, reasonable
damages shall be decreed for the claimant.
SEC, 8. When the property seized does not exceed twenty
dullars, the libel shall be filed before a trial justice of the county
where the offence was committed; and after notice as aforesaid
has been posted at two or more public places in the county, seven
days at least before the day of trial, he shall tr'y and cleeide the
canse, aud make sllch decI'ee therein as law requires,
SEC, 9. Either party may appeal to the next supreme judicial
cOnt't in the county, recognizing as in other cases of appeal; if the
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appeal is not prosecnteel, the cOllrt, on complaint, may affirm the
decree of thc justice, with costs; and depositions, dilly taken, may
be llsed in thc trial of the action.
SEC. 10. The finder of money or goods of the vRllle of three
dollars 01' more, if the owner is II nknown, within ten days next
following, shall gi ve notice thereof in wl'i ti Ilg to tho clerk of the
town where they are fonnel, post up a notification thet'oof in some
public place ill said town, and canse it to be pllblidy cried the\'ein
on three several days, if there is any pnblie crier in saiel town.
And if the valne of said money 01' goods is ten dollars or morc,
the sallle shall be criee! and notice given by posting as aforesaid in
two towns adjoining, in addition.
SEC. 11. Every finder of lost goods of the value of ten dollars
or more, within two months after finding, and before using them
to their disaclYantage, shall procure a warrant from the town clerk
or a justice of the peace, directed to two persons appointed by said
clerk or justice not interested, except as inhabitants of the town,
returnable within seven days from the date in said clerk's office,
to appraise said goods nnder oath.
SEC. 12. If the owner of such lost money or goods appears
within one year after said notice to the clerk, and gives reasonable evidence of his ownership to the finder, he shall have restitution of them or their value, paying all necessary charges and reason able compensation to the finder, to be adjudged by a justice of
the peace of the COlUIty, if the owner and finder cannot agree.
SEC. 13. If no owner appears within one year, such money or
lost goods shall belong to the finder, by paying one half their
value to the treasurer of said town., after deducting all necessary
charges; but if he neglects to pay it on demand, it may be recovered in an action brought by said treasurer in the llame of the
town.
SEC. 14. If the finder of lost money or goods, of the value of
three dollars or more, neglects to give notice to the town clerk
and cause them to be cried and advertised as herein proviLled, he
shall forfeit the full value thereof, one half to the use of the town,
and the other half to him who sues therefor, and be liable to the
owner for the lost money or goods.
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99.

CH4.PTER 99.
HABEAS CORPUS.
SEC. 1.
2.
3.
4.
5.
6.
7.
S.
9.
10.
11.
12.
13.
14.
15.
16.
17.
lS.
19.
20.
21.
22.
23.
24.
25.
26.
27.
2S.
29.
30.
31.
32.
33.
34.
35.

Who may prosecute the writ, as matter of right.
Minors enlisting in the army or navy, entitled to benefits of this
chapter.
Parent, master, or guardian of minor restrained, entitled to writ.
Supreme court may grant such writ, on application of any person,
in behalf of one incapable of making his own application.
Who are not so entitled as of right.
Application; how made by persons not .of right entitled.
To be returnable before the court, or any justice thereof.
Application to be in writing, signed and sworn to, and shall state
the case clearly. When the writ shall not issue.
Proceedings, if excessive bail is demanded.
If the officer refuses a copy of precept, the writ shall issue forthwith.
Form of writ in cases mentioned in section five.
Time of service and return. Tender of fees.
Officer, when he makes retUl'n, to bring body of person restrained.
Proceedings, if the person is sick, and cannot be brought.
Examination of the causes of restraint.
Persons interested to be notified before discharge.
Proceedings and decision npon the application. If no legal cause is
shown for imprisonment, prisoner shall be disclmrged.
Party detained and imprisoned for any offence which is bailable,
shall be admitted to bail, and how.
Form of writ, if the restraint is not by an officer.
By whom issued, and where served.
If the person restraining is unknown, how designated.
If the person restrained is unknown, how designated.
Form of return in cases mentioned in sections eleven and eighteen.
How snch return shall be authenticated ..
Manner of keeping the party before judgment.
Penalty for neglect of an officer to give a copy of his precept for
detaining a prisoner.
Punishment if an officer neglects to serve a writ of habeas corpus.
If attachment is issued against a sheriff.
Proceedings in such case for release of the person for whose benefit
the writ issued, if officer refuses to obey writ.
Persons once discharged, not to be re-arrested; exceptions.
Conveyance to prison of persons ordered to be committed. Penalty
for eluding the service of a writ of habeas corpus.
Penalty no btu' to action for damages.
A third person may appeal' for the party detained in certain cases.
Supreme court or any justice thereof may allow bail, at discretion,
except to persons committed by governor, senate, or house.
Bail commissioners, appointment of in each county by S. J. C.
Commissioners may admit to bail persons cOlUmitted for not finding
sureties, and may issue writs of habeas corpus.
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38.
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Commissioners may admit to bail before commitment.
CHAP.
Habeas corpus may issue to bring in a prisoner as a witness.
Habeas corpus may issue, on application, in behalf of an insane
person, committed on mesne process, or execntion.

SEC. 1. Every person unlawfully deprived of his personal
liberty by the act of another, except in the cases hereinafter mentioned, shall of right have a writ of habeas corpus according to the
provisions herein contained.
SEC. 2. Any minor enlisted within this [the] state into the
army or navy of the United States, without the written consent
of his parent, guardian, or master, shall have all the benefits of
this chapter on the application of himself, parent, guardian or
master.
SEC. 3. The parent, master, or guardian of any minor, imprisoned or restrained of his liberty, shall be entitled to the writ
of habeas corpus for him, if he would be entitled to it on his own
application.
SEC. '1. The supreme judicial court, or any justice thereof [, or
of either of the superior courts], on application of any person,
may issue the writ of habeas corpus to bring before them any party
alleged to be imprisoned or restrained of his liberty, who would
be entitled to it on his own application, when from any cause he
is incapable of making it.
SEC. 5. The following persons shall not 'of right have such
writ:
Pirst.-Persons committed to and confined in prison for treason,
felony, or suspicion thereof, or as accessories before the fact to a
felony, when the same is plainly and specially expressed in the
warrant of commitment.
Seconcl.-Persons convicted or in execution upon legal process,
criminal or civil.
Thil'cl.-Persons committed on mesne process in any civil action,
on which they are liable to be arrested ancl imprisoned.
SEC. 6. An application for such writ by any person shall be
made to the supreme judicial [or superior] court in the county
where the restraint exists, if in session; if not, to a justice thereof;
and when issued by the court, it shall be returnable thereto; but
if the court is adjourned without day or for more than seven days,
it may be returned before a justice thereof, and heard and determined by him.
SEC. 7. When issued by a justice of the court, it may be made
returnable before the court, himself, or any other justice thereof.
SEC. 8. The application shall be in writing, signed, and sworn
to by the person making it, stating the place where, and the person by whom, the restraint is made; the applicant shall produce

99.
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48 Me., 127.
72 Me., 202.
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99. to the court

01' justice a copy of the precept by which the person
is so restrained, attested by the officer holding it; and if, on inspection thereof, it appears to the court 01' justice that such person is
thereby lawfully imprisoned or restrained of his liberty, a writ
shall not be granted.
SEC.!1. If it appears that he is imprisoned 011 mesile pJ'ocess
for want of bail, and the COl1l't or jnstice thinks excessive bail is
dell1!lnderl, reasonable bail shall be fixed, and on giving it to the
plaintiff, he shall be diseharg'ed.
SEC, 10, If the prison keeper 01' other officer having the cnstody
of' slwh person, refuses or llnJ'casonably delays to deliyer to the
appliuant an attested eopy of' the precept b.y whidl he J'estrains
hinl, on demand therefor, the conrt 01' jnstiee, on Pl'Oof' ot' such
demand and refusal, shall forth with issue the writ of habeas COl'PUS
as prHyed for.
Form of writ
SEC. 11. When snch'writ is issued Oil application in behalf of
in cases
mentionedin allY pel'son desel'ibed in seetioll five, it shall be sn bstantially as
section five. follows:

CHAP.

Wbatitmust
contain.
Wben tbe
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R.S.,c.1l9, § 8.
65 Me., 131.
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R.S.,c.99,§l1,

"STATE OF MAINE.

0--, ss. To A. B., of-- ;
[L, s.]
Greeting,
vVe command you, that you have the body of O. D., ill onl' prison,
at -_. ,under yOl1l' custody," (or by you imprisoned and restraiued
ot' his liberty, as the case may be,) "as it is said, together with the
day and canse of his takiug and detaining, by whatever name he
is ealled 01' charged, before OLlr snpl'eme judicial (OJ' sl1pel'ior) eOUl't,
held at - - , in and for the cOl1nty of--, immediately after the
reeeipt of this writ, to do and l'eeeive what 0111' said eOllrt shall
then and there consider coneerning' him in this behalf, and have you
there this writ.
Witness ~ - - , [Esquire,] at - - , this - - day of - - ,
in the year - - .
- - ---, Ole]'k."
The like for111 shall be used by any justice of said el)lll't, l'hangin§!: what shonld be changed, when sneh writ is awarded hy him.
SEC. 12. When such wl'it is offered to the office]' to whom it is
Time of service, retnrn di],ected, he shall receive it; and on payment or telldel' of snch
and tender
of fees.
sum as the eOUl't or justiee tbeJ'eof direets, [he] shall make due
R.S. ,c. 1l1l,§12.
retu\'ll thereof within three days, if the place of retul'll is within
twenty miles of the place of imprisonment; if over twenty, and less
than one hundred miles, within seven days; and jf more than one
hunclred miles, within fourteen days; but if sueh writ was issued
against snch officer, on his refusal or neglect to deliYer, on demand,
to the applicant a copy of the precept by which he restmiued the
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pel'son of his liberty, in whose behalf appliuation was made, then
the otfiuer shall be bound to obey the writ without payment 01'
tender of expenses.
SEC. 13. The person making the retnrn, shall, at the same time,
britlg the body of' the party, as commanded in the writ, if in hi"
custody 01' power 01' llnder his restraint, unless prevented by siulcness 01' infirmity of sueh party; and in that case that faut shall be
stated in the return; and if proved to the satisfaction of the eonl't
or justiee, a jnstiee of the court may proeeed to the plaue where
the party is uonfined and ther'e make his examination, or ma.y
adjOlll'll it to another t.ime, 01' make sneh other order in the ease
as law and jnstiue reqnires.
SEC. 14. On the retml1 of the writ, the court 01' justiee, withont delay, shall proeeed to examine the uauses of imprisonment 01'
restraint; and may adjOUl'll sneh examillation from time to tillle.
SEC. 15. When it appears that the party is detained 011 any
process, ullder whieh any other person has an interest in eOlltilluing sneh imprisonment or restraint, the party shall not be dis
charged nntil notiee has been given to sneh other person 01' hi"
attorney, if withill the state, 01' within thirty miles of the plnee of
examination, to appeal' ane! objeet, if he see[s] canse; and if
imprisoned on auy erill1inal aecnsation, he shall not be disehmged
until snfficit'nt 110tiee has been given to the attorney general, 01'
other attomey for the state, that he may appear and objed, if he
thinks fit.
SEC. 16. The party imprisoned or restrained may deny faets
stated in the retnrn 01' statement, and may allege other material
faets; and the eonrt or justiee may, in a summary way, exallline
tlw callse of imprisonment or restraint; bear evidenee prociLwed
on either siele, and if 110 legal eanse is shown for snch imprisonment or restl'Hint, the eourt or jl1stiee shall discharge him; exeept
as provided in seetion nine. (a)
SEC. 17. If the party is imprisoned and detained for a bailable
offenee, he shall be admitted to bail, if sufficient bail is offered;
and if 1I0t, he shall be remanded, with all oreler of the COl1l't 01'
jnstiee, expl'essiug the SHIn in whieh he shall be held to bail, ami
the eourt at whieh he shall be bound to appeal'; and a jnstiee of
the peaee may, at any time before the sitting of the eonrt, bail the
party pllrsnant to sneh oreler.
SEC. 18. In eases of imprisonment or restraint of persona1 lib,
erty by any perwl1 not a sheriff, deputy sheriff, coroner, eo listable,
jailet', or marshal, deputy marshal, or other officer of the eOlll'ts of
the United States, the writ shall be in the following fonu, \riz :
(a) 6 Me., 466j
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Officer, when
he makes
return, to
bring body
of ]lerson
restrained.
Pl'Oceedings
if person is
sick, and
cannot be
brought.
R.S.,c.OO,§13.

Examination
of the ca uses
of res train t.
R.~.,c.99,§14.

Persons
interested, to
be notified
before
prisoner is
discharged.
R.S.,c.9S,§15.

Proceerlings
in court.
If 110 leg'al
cause for imprisonment,
couri sh>tll
discha.rge j
exception.
R.S.,c.99,§16.

Party detained for
any bailable
ofi'ence, shall
be admitted
to bail, and
how.
R.S.,c.99,§17.

Formofwrit,
if the re-

strain t is
not by an
officer.
R.S.,c.99,§18.
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"STATE OF MAINE.

[L. s.]

By whom
issued and
where
served.
R.S.,c.99,§19.

If the person
restraining
is unknown,
bow designated.
R.S.,c.99,§20.

the person restrained is unknown, how
designated.
R.S.,c.99,§21.
Form of return in cases
mentioned
in sections
eleven and
eighteen.
R.S.,c.99,§22.

Howauthenticated.
R.S.,c.99,§23.
How party

[TITLE IX.

To the sheriffs of our sevcral counties and their respective
Greeting.
depnties,
vVe command yon, that you take the body of O. D., of - - ,
impl'isolled and restrained of his liberty, as it is said, by A. B., of
- - , and have him before our snpreme judicial court, lwlden [helel]
at - - , immediately after receipt of this writ, to do and receive
what OUI' court shall then and there cOllsidel' concerning him in
this beluilf; and snllmon thc 'said A. B. then and there to appem'
before our said court, to show cause for takin?; and detaining said
O. D., and have you thel'e this writ with yom doings thereon.
Witness, - - - - , Esqnire, our - - , at - - , this - - day
of--, in the year - - .
- - - - , Olerk."
SEC. 19. Such writ may be issned by the supreme judieial
conrt, sitting in any conn ty in which the person in whose behalf
application is made, is restrained, or by any jnstice thereof, the
form to be varied so far as necessary, when issued by a justice of
the conrt; and served in any county in the state.
SEC. 20. The person having custody of the prisoner may be
designated by the name of his office, if he has any, or hy his own
name; or if both are unknown or nncertain, he may be deseribed
by an assnmed name; and anyone served with the writ, shall be
deemed the persoll thereby intended.
SEC. 21. The person restrained shall be designated by his
name, if known; if unknown or nncertain, in any other way, so
as to make known who is intended.
SEC. 22. In Cases under section eleven, the person who makes
the retnrn, and in cases under section eighteen, the person in
whose custody the prisoner is fonnd, shall state in writing to the
court or justice before whom the process is retnrned, plainly and
uneqllivocally,First.- Whether he has or has not the party in his custody or
power, or under restraint;
Second.-If he has, he shall state, at large, the authority and
trne and whole cause of such imprisonment 01' restraint, upon
whieh the party is detained; and,
TAh'd.-If he has had the part.y in his custody or power or
under his restraint, and has transferred him to another, he shall
state particularly to whom, at what time, for what canse, and by
what authority, such transfer was made.
SEC. 23. Snch retnrn or statement shall be signed and swam
to by the person making it, unless he is a swom public officel',
and makes and signs his retnrn ill his ofticial capaeity.
SEC. 24. The party may be bailed to appear from day to day,
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until jndgment is rendered; 01' remanded, 01' committed to the CHAP. 99.
sheriff, 01' placed in cnstody, as the case reqnires.
to be kept.
,
ffi
f
R.S.,c.90,§24.
SEC. 25. I t any 0 em' re nses or neglects, for foul' hOlll'S, to Neg\ect'of
delivcl' a true and attested copy of the warrant or process, by officer to
deli vel' copy
W h ieh he detains any prisoner, to allY person who demands it and of precept.
tendcrs the fees therefor, he shall forfcit to sueh prisoner two hnn- ~i~~:,9~b§i.5.
drec1 dollars.
SEC. 26. If any person 01' officer, to whom such writ is directcd, Punishment,
if officer
refnses to receive it, or neglects to obey and cxecnte it, as hereby neglects to
serve writ.
regnil'ed, and no sllfficient call1>e is shown therefor, he shall forfeit R.S.,c.99;§26.
to the aggrieve(l party fonr hllndrec1 dollars; and the court or
judge, before whom the writ was I'etlll'nable, shall proceed fOI'thwith by attachment as for a contempt, to eompel obedienee to the
wI'it, and to punish for the eontempt.
SEC, 27. If sueh attaehment is issued against a sheriff or his If attachmentis isdeputy, it may be tlireeted to ~t eoroner, or any other person therein sued ftg'ftinst
to
designated, who shall thereby have power to execute it; and the ftbesheriff.
servec\ by
coronel'.
sheriff or his deputy may be eommitted to· jail on sueh process in
R.S.,c.99,§27.
any county but his own.
SEC. 28. If the person to whom the writ is direeted refuses to Proceedings
for release of
obey and execute it, the eourt or judge may issue a preeept to a person for
any offieer or other person therein named, eomnmnding him to fiilf~: ~~.it
bring the person for whose benefit the writ was issued before the issued if
officer reeonrt or judge; and the prisoner shall thereupon 1;>e discharged, fuses to obey
vrit
bailed, or remanded, as if brought in on habeas eOl'pus.
'R .1:l.,c.09,§28.
.
SEC. 29. No person, enlarged by habeas eorpus, shall be again Persons dis.
.
1 or restrained for t h
I
'lllC1icted there- charged
on
llnpnsonec
e same cause,
un ess
habeas COl'for eon vieted thereof or eommitted for want of bail· or after a' pus, not to be
"
're-ftlTested
diseharge for defeet of proof, or some material defect in the eom- save in cer. a erllnlDa
.. I
I1e'1S arrest ed on su f:fi Clent
.
tain cftses.
ml't ment III
ease,
proo f ,ane1 R.S.,c.99,§29.
committed by legal proeess for the salDe offence.
SEC. 30. A person ordered to be eommitted to prison on any Conveyftnce
prison of
criminal eharge, shall be earried to sueh prison, as soon as may to
persons
be, and shall not be delivered from one officer to another except ordered to
be commitfor easy and speedy eonveyance; nor removed without his eOllsent ted, and
penal ty for
from one eounty to another, unless by habeas corpus; and if any eluding writ.
one who has in his eustody or under his power any person entitled R.S.,c.99,§30.
to a writ of habeas eorpus, whether issued or not, transfers him to
the custody of another, or changes his place of eonfinement, with
intent to elude the service of sueh writ, he shall forfeit four hundred dollars to the party aggrieved.
SEC. 31. No penalty, established by this chapter, shall bar any Penalty no
bar to action,
aetion at eommon law for damages for false imprisonment.
R.S.,c.99,§31.
SEC. 32. When a person is unlawfully carried out of the state Third person
may appear
or imprisoned in a secret place, any other persoll may appeal' for for pftrty by
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99. him in an action therefor in his name, who shall stipulate for the

stipuhtting
for costs.
R.S. ,c. IJIJ,§32.
Court or justice thereof
may allow
bail.
Exceptions.
R.S.,c.IJ9,§33.
Bail com'rs,
appointment of in
each county
by f'i. J. C.
1873,c.137,§1.
Com'rs may
admit to bail
personH committed for
not finding
sureties ..
1873.c.137,§2.
-may issue
writs of
habeas
corpus.
May admit
to bail
before commitment.
1876, c. 137.
abeas cor" pus may isue to bring
a prisoner as
a witness.
R.S.,c.99,§35.
'
Haoeas corpus ~ll1ay issue on application in
behalf of insane persons.
R.S.,c.IJIJ,§::J6.

payment. of costs as the court orders.
SEC. 33. Nothing in this chapt.er shall be construed to restrain
the supreme judicial [or superior] court [ s] in term time, or any
justice thereof in vacation, from bailing a person for any offence,
when the circumst.ances of t.he case require it; except persons
committed by t.he governor and council, senate, or house of representatives, for the causes mentioned in the const.itution.
SEC. 34.
The supreme judieial comt sitting in eaell county shall
appoint from the number of justices ofthepcaee [and of the qllornm
resident in] for that county, one 01' more [bail] commissioners,
who shall hold offiee dlll'ing the pleaslll'e of the court.
SEC. 35.
When a person is confined in a jail for a bailable
oft'enee, or for not finding smeties on a recognizmwe, any sneh
commissioner, on application, may inqnire into the case and admit
any such penon [him] to bail, and exercise the same power as any
j m;tice of' the supreme judieial COl1l't can; and may issne a writ of
habeas eorpns, and canse snch person to be bronght before them
for this purpose, and may take such recognizance.
SEC. 36.
Any person undel' atTest on criminal process for a
bailable offence, before commitment to jail, may, if he so requests,
he taken by the officer having him in charge, before sueh commissioner who may inquire into the case and admit him to bail. ~
SEC. 37. A court may issne a writ of habeas corpns, when
necessary, to bring before them a prisonel' for trial in a cause
pending in snch COlll't, or to testity as a witness, when his personal
attendance may be deemed necessal'y for the attainment of justice.
SEC. 38. vVhen an illsane persoll is arrested or imprisoned on
mesne process or execntion in a civil suit, a judge of the snpreme
jnclieial conrt, or judge of probat.e within hi::l connty, on application, may inqnire into the case; issue a writ of habeas corpus;
eause snch person to be brought before him for examination; and
after notice to the creditor 01' his attoruey, if either is liviug in
the state, and a hearing, if proved to the satisfaction of said judge
that the person is insane, he may discharge him from arrest or
imprisonment; and the creditor shall have the right to make a
new Hrrest, on the same demand, when the debtor becomes of
sonne! minO. But if he is arrested on the same demand a second
tinlle, before he becomes of sonnd mind, and [is] again discharged
for that reason, his body forever after shall be exempted from
arrest therefor.
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CHAPTER 100.
WRIT OF AUDITA QUERELA.
SEC.

1. Form of the writ.
2. In what conrt and county to be sued out.
3. Proceedings in court if defendant appears, and if not.
4. Complainant may recover special damages.
5. Pleadings, and filing exceptions.
6. ProfJeedings, if complainant is in IH'ison.
7. Effect of a surrender to jail.

SEC. 1. The writ of audita querela may be sued Ollt ill the form
of a writ of attachment 01' summOllS; and shall be sefl,led, signed,
tested, amI illdorsed, as other writs.
SEC. 2.
When brought to prevent, set aside, or annul proceedings on a jndgment or execution, it shall be sued out of the COlll't
in which j nclgment was rendered, but in all other cases in the
connty aml court having jurisdiction of the case according to the
provisions of law as to personal actions.
SEC. 3. If the defendant does not appeal', after being dilly
served with process, he shall be defaulted; but if he cloes, a trial
shall be hac1 as ill other actions.
SEC. 4. The complainant may declare in his writ for allY
special damages he has suffered by the service of such execution;
and on proof, he shall have judgment and execution for such
damages, instead of recovering thel'efor in a subsequent suit.
SEC. 5. The d~fenclant may plead the general issne of not
guilty, with or withont a brief statement, or any special matter in
bar; and exceptions may be alleged to the rulings, instructions
and opinion of the court, as in civil actions.
SEC. 6.
When the complainant is in prison on execntion, the
conrt before which such action is hrought may admit him to bail,
to be approved by the court; the bond shall be conditioned, tiJat
if final judgment is rendered fOI' the respondent, the complainant,
within thirty days thereafter, shall surrender himself to the jail
keeper to be detained on the execution, or within that time satisfy
it and such final judgment as the respondent recovers.
SEC. 7. If the complainant sUl'l'ellClers himself to jail, he shall
be in lawful custody on snch execution, and [shall be] there
detained until discharged according to law.

Form of
writ.
R.S.,c.l00,§1.
In what
court and
county to be
sucd out.
R.S. ,c.l00.§2.

Proceedings,
if defendant
appears,
and if not.
R.S.,C.100,§3 ••.
Complainan11'
111 ay reco vel' .
special
damages~

R.S. ,c.l00,§4.
24 ilIe., 306.

Pleadings,
and filing
exceptions.
R.S.,c.l00,§5.

Proceedings
if complainant is in
prison.
RS.,c.l00,§6.

Effect of a
surrender to
jail.
R.S.,c.l00,§7.

958
CHAP.

REPLEVYING A PERSON.

[TITLE IX.

IOl.

CHAPTER 101.
WRIT FOR REPLEVYING A PERSON.
SEC.

1. vVho is entitled to the writ, and from what court.
2. In what county writ to issue and how served.
3. Form of the writ.
4. Bond to be given, before writ issues; officer responsible for sureties.
5. What judgment, if the action is or is not rnaintllillcd.
6. What judgment, if defendant is entitled to custody of plaintiff.
7. If defendant has eloigned the plaintiff, he may be arrested. Defendant may be enlarged by giving bail.
8. Discharge and costs, if not guilty of eloignillg. If guilty, to be
imprisoned; and discharged on proof of plaintiff's death.
Form of writ of reprisal.
9. Proceedings, if the plaintiff is produced.

1. If any person is imprisoned, restrained of his liberty, or
held in duress, unless by a lawful writ, warrant, or other process,
civil or criminal, he may have the writ for replevying the person,
R.S.,c.lOl,§1. on application made by himself or anyone, in his behaH, to any
judge of the supreme judicial court, or in the county[-ies] of Cumberland [and Kennebec], to the judge of the superior court, in
term time or vacation, at the discretion of such judge and not
otherwise. (a)
In what
SEC. 2. The writ shall issue from and be returnable to such
county writ
court
in the county where the plaintiff is confined, aud directed to
to issue and
how served. a proper officer, and served, as soon as may be, fourteen days at
R.S.,c.l01,§2.
least before the return day.
Form ofwri t.
SEC. 3. The form of the writ shall be as follows:
Who is enti tled to the
writ and
from what
court.

SEC.

R.S. ,c.l0l,§3.

"STATE OF MAINE.
S--, ss. To the sheriff of our county of S--, or his
deputy,
Greeting.
vVe command you, that without delay you cause to be replevied,
C. D., who, as it is said, is taken and detained in a place called N.,
in our said county of S--, by the duress of G. H., that he may
appear at our supreme judicial court, next to be held at--, within
and for the county of S--, on the - - day of - - next, then
and there in our said court to demaud right and justice against
said G. H. for the duress and imprisonment aforesaid, and to prosecute his replevin, as the law directs; provided that the said C.
D.," (the plaintiff,) "before his deliverance, gives bond to the
defendant, in such sum as you judge reasonable, with two suffi[L. s.]

(a) 13 Me.,411;
49 Me., 18.

32 Me., 563;

34 Me., 130;

35 Me., 271;

48 Me., 127;
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cient sureties, with condition to appea~ at said court to prosecute CHAP.lOl.
his replevin against the defendant, and to have his body there
to be re-delivered, if thereto ordered by the court, and to pay
all such damages and costs as are awarded against him; and
if the plaintiff is delivered by you at a day before the sitting
of said court, you are to summon the defendant to appear at
said court.
Witness J. S., Esquire, at - - , the - - day of - - , in the
year of our Lord - - .
L. M., Clerk."
SEC. 4. No person shall be delivered by such writ until a bond Bond to be
given before
is given by the plaintiff or p81'son suing on his behalf, to be "Writ issues.
Officer anreturned to the court with the writ, and for the sufficiency of swerable
for
which the officer shall be answerable, as in case of bail in civil snfficiency.
R.S.,c.lOl,§4.
actions.
35 1I1e., 54.
SEC. 5. If the plaintiff maintains his action, he shall be dis- What judgment, if accharged and recover his costs; but if not, the defendant shall tion is or is
mainrecover his costs and such damages as the jury assess; or if the not
tained.
defendant is defaulted, or the parties consent, the court may R.S.,c.lOl,§5.
assess the damages.
What judgSEC. 6. If it appears that the defendant is bail for the plaint- ment if deis
iff, or that, as his child, ward, apprentice or otherwise, he is fendant
entitlerl to
entitled to his custody, he shall have judgment for are-delivery the custody
of the
of his body, to be held or disposed of according to law.
plaintiff.
SEC. 7. If it appears that the defendant has eloigned the plaint- R.S.,c.lOl,§6.
If defendiff's body, so that the officer cannot deliver him, the court, on ant has
the
motion, shall issue a writ of reprisal to take the defendant's body eloigned
plaintiff, he
may
be
arand him safely keep, so that he may be at the then next term of the
rested and
court, to traverse the return of said writ for replevying the plaint- give bail.
iff; and he may be enlarged by giving bail for his appearance at R.S.,c.101,§7.
court, with two sufficient sureties, in such sum as the officer
requires.
SEC. 8. The defendant may traverse the return on the writ Defendant
to be disfor replevying the plaintiff; and if it appears that he is not guilty charged
with costs, if
of eloigning the plaintiff, he shall be discharged and recover costs; not
guilty of
but if he does not traverse it, or if, on such traverse, it appears eloigllillg; if
guilty, to be
that the defendant did eloign the plaintiff, an alias writ of reprisal imprisoned.
of writ
shall issue, substantially in the form heretofore established and used Form
of reprisal.
il,l this [the] state, on which he shall be committed to jail to remain R.S.,c.101,§8.
irrepleviable, till he produces the body of the plaintiff or proves
his death. He may suggest the plaintiff's death, and the court
shall impanel a jury to try the fact at the defendant's expense;
and if the death is proved, he shall be discharged.
SEC. 9. If the defendant after the return of eloignment pro- Proceedings
plain tiff is
duces the body of the plaintiff in court, the court shall deliver if
produced.
him from imprisonment, on his giving the defendant such bond as R.S.,c.lOl,§9.
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102. before directed to be taken by the officer, when the plaintiff is
delivered by him; and for want thereof, he shall be committed to
abide the judgment on the writ for replevying the plaintiff; a,nd,
in either case, the suit shall be tried as aforesaid.

CHAPTER 102.
WRITS OF ERROR AND OERTIORARI.
WRITS OF ERROR.
SEC.

1. Writs may issue from supreme court in vacation or term time.
2. Execution not to stay, unless bond is given. Bond to be approved
by a justice of the court, or by the clerk.
3. Filing of the bond deemed a delivery thereof; clerlr to issue c61'tificate to stay procep,dings.
4. Oosts to prevailing party; damages and costs if defendant prevails.
5. Rev.ersal of judgment does not vitiate sale of real estate, but does
levy.
6. One co-defendant may bring writ on giving security to others.
7. Form of writ of errol'.
8. Scire facias to specify the errors of fact and law.
9. Proceediugs on writs of error, according to the common law.
10. Writs of errol' in capital cases not to issue without order of court
and notice.
11. Effect of writs of errol' in other criminal cases. Provisions for
keeping plaintiff in errol' on stay of proceedings.
12. Limitation of writs of error; exceptions.

SEC.

13. How and by whom writs of certiorari to be issued.
14. Oosts on application, or on final decisions.
15. Limitations of applications for certiorari.

WRITS OF OERTIORARI.

WRITS OF ERROR.
Writs of
,errol' may
issue from
;S. J. court.
RS.,c.102,§1.
Execution
'not to be
'stayed, unless bond is
given and
approved by
court or
clerk.
R.S.,c.102,§2.
47 Me., 175.

SEC. 1. Writs of error in civil cases may issue out of the supreme
judicial court in vacation or term time, returnable to the same
court. (a)
SEC. 2. No writ of error shall stay or supersede execution in
any civil action, unless the plaintiff in error, or some person in
his be half, gives bond to the defendant, conditioned, that the
plaintiff shall prosecute his suit with effect, and satisfy the judgment rendered therein, in such sum and with such sureties as a
justice of the court, or the clerk from whose office the writ issued,
approves, according to the rules of court.
(a) 16 Me., 82; 19 Me., 220; 23 Me., 253; 24 Me., 438; 26 Me., 420; 28
Me., 237; 29 Me., 360; 30 Me., 199,423; 31 Me., 59, 420; 32 Me., 187; 33
Me., 251, 266, 351, 369, 511; 36 Me., 200.
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SEC. 3.
When the bond is given, the filing of it in the clerk's
office for the use of the defendant shall be deemed a delivery
thereof; and no execution shall be issued on the judgment complained of, while such suit is pending; and if execution has
already issued, the clerk shall make a certificate of the issue of
the writ and filing of the bond; and after notice thereof to the
officer holding the execution, all further proceedings thereon shall
be stayed.
SEC. 4.
The prevailing party in such writ in a civil action shall
be entitled to his costs; and if the judgment is affirmed, the defendant in error shall be entitled to not less than six, nor more than
twelve per cent. a year on the amount of his former judgment, as
damages for his delay, and the court may allow him double costs.
SEC. 5.
When a debtor's property has been sold by virtue of
an execution, and the judgment on which it was issued is afterwards reversed on writ of error, the title of the purchaser thereof
is not; affected thereby; but the defendant in the original suit
may maintain an action of assumpsit against the original plaintiff
for so much of said judgment as is satisfied. But the levy of an
execution upon real estate shall be void, when the original judgment upon which it issued, is reversed by writ of error, brought
within a year thereafter.
SEC. 6, When there were several defendants in the original judgment, either may bring a writ of error in the name of all, on furnishing each co-defendant requiring it, such security against all
liabilities arising therefrom, as the court deems reasonable; and
at any stage of the proceedings, the court shall, on motion of any
such co-defendant, require such security.
SEC. 7.
The writ of error may be a scire facias issued substantially as follows, without any assignment of errors, or other preliminary proceedings:

"STATE OF MAINE.
[L. s.]
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- - - , ss. To the sheriff, &c.
Greeting:
We command you, that you make known unto - - - - , of
- - , to appeal', if he sees cause, before our supreme judicial court,
to be held at--, within and for our said county of - - , on the
- - [day of - - next,] to answer to - - - - , of - - , in a plea
of errol', whereas the said - - - - alleges that in the process,
proceedings, and judgment had before---, at - - , on - [dfty of - - , 18-,]wherein the said - - - - was plaintiff, and
the said - - - - defendant, there occurr@d the errors hereinafter specified, by which the present plaintiff was injured, and for
which he therefore seeks that said judgment may be reversed,
recalled, or corrected, as law ftnd justice require; that is to say,
the following elTors: - - - - .

CHAP. 102.
Filing bond
deemed delivery, and
effects
thereof.
R.S.,c.102,§3.

Costs to prevailing party; dama.ges
and costs, if
defendant
prevails.
R.S.,c.102,§4.
12 Me., 459.
14 Me., 196.
Levy, but not
reversal of
judgment
vi tiates sale
of realest ate.
R.S. ,c.102,§5.
51 Me., 152,
556.

One co-defendan t may
bring writ of
error on giving security
to others.
R.S. ,c.102,§6.

Form of writ'
of error.
R.S.,c.102,§7.
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102.

Scire facias
to specify
th e errors of
fact ancllaw.
R.S.,c.102,§8.
30 Me., 199.
35 Me., 99.
42 Me., 571.
43 Mc., 345.
44 Me., 89.
48 Me., 265.
Proceeding·s.
R.S .• c.102,§9.
23 Me., 254.
24 Me., 4q9.
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Hereof fail not, and have you there this writ with your doings
thereon.
Witness, - - - - , Esq., at - - , the - - day of--, 18-.
- - ---, Olerk."
SEC. 8. The scire facias shall specify the errors of fact and law,
upon which the plaintiff relies; anel a transcript of the record,
process, and proceedings, attested by the clerk of the court or
[trial] justice of the peace rendering the judgment, without further authentication, or the introduction of the record, shall be
competent evidence in such trial; and in case of mistake in the
transcript, the court may grant leave to amend.
SEC. 9. The proceedings upon writs of error, not herein provided for, shall be according to the common law as modified by the
practice and usage in this [the] state, and the generall'ules of court.
SEC. 10. No writ of e1'1'01' upon a j~tdgment for a capital offence

Writ of error in capital shall issue, unless allowed by one of the j1tstices of the supreme judicases.
R. S., c. 102, cial COU1·t, after notice to the attorney ,qene1'al 01' other att01'ney for
§ 10.

the state.*

Effect of
writ of error
in criminal
cases.
Provision for
keeping
plaintiff in
errol' on
stay of
proceedings.
R. S., c. 102,
§ 11.
Limitation
of writs of
error; exceptions.
R. S., c. 102,
§ 12.

SEC. 11. Writs of error shall issue of course upon all other judgments in criminal cases, but not to stay or delay execution of sentence or judgment, unless allowed by a justice of the supreme
judicial court, with an express order to stay all proceedings
thereon; and in that case, the judge may make such order as the
case requires for the custody of the plaintiff in error or [for] letting him to uail; or, upon a writ of habeas corpus, if entitled, he
may procure his enlargement by giving bail.
SEC. 12. No writ of error shall be sustained, unless brought
within six years next after the entering up of the judgment sought
to be reversed or avoided; but if the person entitled to such writ
is a minor, [a] married woman, insane, imprisoned, or not in the
United States, when becoming so entitled, then he, his heirs, executors, or administrators, may sue out the writ within five years
after the removal of such disability.
WRITS

How and by
whom writs
of certiorari
are to be
issued.
R. S., c. 102,
§ 13.

OF

OERTIORARI.

SEC. 13. All writs of certiorari, to correct errors in proceedings
that are not according to the course of the common law, shall be
issued from the supreme judicial court according to the practice
heretofore established, and subject to such further regulations, as
are made, from time to time, by such court. (a)

* (NOTE. Capital punishment was abolished by chapter ono hnndred and
fourteen of 1876.]
(a) 8 Me., 2\J3; 19 Me., 48, 343; 23 Me., 11,514; 25 Me., 73; 26 Me., 356;
28 Me .. 123; 29 Me., 290; 30 Me., 24, 271, 305,352; 31 Me., 509, 580; 32
Me.,452; 33 Me., 238, 261; 35 Me., 378; 36 Me., 7G; 37 Me., 562; 38 Me.,
494; 39 Me., 53, 356; 42 Me., 400; 43 Me., 258; 49 Me., 145, 418; 51 Me.,
110; 56 Me., 186, 546 j 67 Me., 433, 434.
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SEC. 14. Upon every application for certiorari, and on the final
adjudication thereof, the court may award costs against any party,
who appears and undertakes to maintain or object to the PTOceedings. (a)
SEC. 15. No application for a writ of certiorari shall be sustained, unless made within six years next after the proceedings
complained of, or within five years from the removal of such disabilities as are described in section twelve.
(a) 67 Me., 435; 72 Me., 18.

CRAPTER 103.
ESTATES IN DOWER, AND BY CURTESY, AND ACTIONS OF DOWER.
ESTATES IN DOWER AND BY CURTESY.
SE~.

1. Of what lands a woman is dowable.
2. Of what she is not dowable.
3. Special assignment, when it cannot be by metes and bouuds.
4. Rights of widow before dowel' is assigned.
5. Widow of naturalized alien entitled to dowel'.
6. A married woman may ba,r her right to dower by deed ; how executed.
Not deprived by levy or sale on execution.
7. A woman may bar her dower by accepting a jointure before marriage.
8. Also by a provision made for an intended wife in lieu of dower.
9. Widow may waive joiuture in certain cases.
10. She may waive provision in her husband's will.
11. Remedy if she is evicted of her dowel'.
12. When dowable of an equity of redemption.
13. Penalty if she commits waste.
14. Widow may remain in her husband's house 90 days without expense.
15. Tenancy by curtesy. Husband has dowel' in deceased wife's estate.
AOTION OF DOWER.

SEo.16. Right of widow to sue for dower.
17. Previous demand, and time of bringing the action.
18. Demand upon a corporation, and time for bringing the action.
19. Defendant may plead in abatement, but not in bar, that he is not
tenant of the freehold.
20. Damages for detaining dower.
21. Suit to be against the tenant of the freehold; liable for damages
only while he held possession. Separate action against prior
tenant, of whom demand was made.
22. If defendant dies pending an action for dower, executor or administrator may prosecute for the damages.
23. Writ of seizin, and proceedings in setting off dowel'.
24. Assignments of rents and profits in certain cases.
25. Costs, when no refusal to set out dower, how apportioned.
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Costs on
application
and on final
decision.
R. S., c. 102,
§ 14.
Limitation
of applications for
certiorari.
R. S., c. 102,
§ 15.
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Of what
lands a
woman is
dowable.
R.S.,c.103,§1.
Of what she
is not dowable.
R.S.,c.103,§2.
15 Me., 372.
50 Me., 230.
See c. 65,
§§ 1, 2.
Special assignment.
R.S.,c.103,§3.
27 Me., 391.
Rights of
widow, before dowel'
is assigned.
R.S.,c.103,§4.
Widow of
naturalized
alien entitled to
dowel'.
R.S.,c.103,§5.
22 Me., 303.
How right of
dower may
be barred.
Not affected
by sale or
levy on ex' on
v. husband.
R.S. ,c.103, §6.
See c. 76,§ 49.

A woman
may bar her
right by
accepting
join ture before marriage.
R.S. ,c.103,§7.
21 Me., 369.
69 Me., 534.
Or by provision in lieu of
dowel'.
R.S.,c.103,§8.
61 Me., 398.
69 Me., 534.

[TITLE IX.

ESTATES IN DOWER AND BY CURTESY.
SEC. 1. Evel'Y woman shall be entitled to her dowel' at the
common law it; the lands of her husband, with the exceptions
hereafter mentioned, to be assigned to her after his decease, unless lawfully barred. (a)
SEC. 2. A widow shall not be endowed of wild lands of which
her husband dies seized, nor of wild lands conveyeJ by him,
though afterwards cleared; bnt she shall be in any wood lot or
other land nsed with the farlll 01' dwelling-house, though not cleared.
SEC. 3. ~Whell a division by metes and bounds cannot be conveniently made, dowel' shall be assigned in a special manner as of
a third part of the rents and profits.
SEC. 4. The widow shall be entitled to receive one undivided
Ilet third part of the rents and profits of the estate, of which her
husband died seized, until her dower is asaigned either by the heirs,
the judge of probate, or judgment of court. (b)
SEC. 5. The widow of a citizen of the United States who was
an alien when she married him, shall be entitled to dowel' in her
husband's estate, which was not conveyed by him, 01' taken from

him by emecution prior to tIle twenty-third day of Feb1'uary,
eighteen h1tnd7'ed and thi1,teen.*
SEC. 6. A mal'\'ied woman of any age may bar her right of
dower in an estate conveyed by her husband, by joining ill the
same deed, or a subsequent deed, 01' by her sole deed, but she
shall not be deprived of dowel', by a levy or sale of his real estate
on execution; but she may, after the right of redemption has
expired, release sueh dower by her sole deed. (c)
SEC. 7. A woman may be barred of her dower in her husband's
lands, by a join ture settled on bel' with her consent before marriage ; such jointUl'e shall consist of a freehold estate in lands, for
the life of the wi fe at least, to take effect immediately on the husband's death i if of' full age, she shall express her consent by
becoming a party to the conveyance; if under age, by joining
with her father or guardian.
SEC. 8. A pecuniary provision mfldefor the benefit of an intended
wife in lien of dowel', consented to by her as provided in the preceding section, shall bar her right of dower in her husband's lands.
(a) 5 Me., 481; 14 Me., 291; 18Me.,41j 19Me.,145; 20 Me., 244; 24
Me., 333; 25 Me., 98, 103; 31 Me., 91, 245,406; 32 Me., 415,426; 37 Me., 13;
39 Me., 26; 43 Me., 489; 61 Me., 377; 69 Me., 252, 253, 534, 546.
(b) 19 Me., 69; 34 Me., 429; 62 Me., 295.
[NOTE BY THE COMMISSIONER. This exception, being 69 years old, must
be substantially obsolete.]
(c)3Me.,65; 29 Me., 417; 30 Me., 193; 32 Me., 428; 33 Me., 410; 34
Me.,137; 51 Me., 369, 487; 61 Me., 51, 504; 69 Me., 534, 551.

*
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SEC. 9. If sucb jointure or pecuniary provision is made before CHAP.I03.
mal'l'iage, withont the consent of the intended wife,01' if made after When widow
may waive
marriage, it shall bar her dowel', unless, within six months after jointure.
R.S.,c.l03,§9.
the husband's death, she makes her election t.o waive such provision, 61
Me., 39S.
69 Me., 534.
and files the same in writing in the probate COlll't.
SEC. 10. When a specific provision is made in her husband's She may
waive prowill for the widow, she shall, within six months after probate vision in husthereof, make het' election, whether to (lecept it 01' claim her band's will.
R. S., c. 103,
dowel'; but [she] shall not be entitled to both, unless it appears § 10.
by the will that the testator plainly so intended. (a)
SEC. 11. If a woman is lawfully evietec1 oflands assigned to her Remedy if
evicted of
as dowel', 01' settled upon hel' as a jointurc, Ol' is depl'ived of the dower.
S., c. 103,
provision made for her in lieu of dowel', uy will or otherwise, she §R.11.
may be endowed anew, as though no sueh assiglllllen t 01' provision 23 Me., 277.
27 Me., 392.
had been made.
SEC. 12. If the wife has released her right of dower in a When dowable of an
mortgage made by her husband, 01' if her husband is seized of land equity
of
mortgaged by another person, or by himself before their mal'l'iage, redemption.
R. S., c. 103,
she shall be entitled to dower in the mortgaged premises as against § 12.
42,103.
every person except the mortgagee and those claiming under him; 720Me.,
Me., 118.
and if the heirs of the husband, or other person claiming under 24 Me., 334.
34 Me., 51.
him, redeems the mortgage, she shall repay such proportion of the 45 Me., 390,
495.
money paid by him as her interest in the mortgaged premises bears 53 Me., 141.
to the whole value; else she shall be entitled to dower only according to the value of the estate, after deducting the money paid for
its redemption.
SEC. 13. If any woman, endowed of lands, commits 01' suffers Penalty if
commits
any waste thereon, she shall forfeit the place wasted, and the she
waste.
amount of the damages done to the premises, to be recovered R. S., c. 103,
§ 13.
in an action of waste by the person having the next immediate 13 Me., 279.
estate of inheritance therein; but taking fuel necessary for her
own use, and materials for the repair of buildings, and for fences
thereon, from any woodlands of which she is endowed, shall not
be considered waste.
Widow may.
SEC. 14. A widow may remain in the house of her husband remain in
husband's
ninety days next after his death, without being chargeable with house 90
rent therefor; and in the meantime she shall have her reasonable days without
expense.
sustenance out of the estate.
R. S., c. 103,
§ 14.
SEC. 15. When a man and his wife are seized of lands in fee, 59 Me., 441.
in her right, ~cquired before March twenty-two, eighteen hundred Tenancy by
curtesy.
and forty-four, which are under improvement, and issue is born Dower of
husband or
alive of her body, that may inherit the same, the husband shall wife.
bold such estate after his wife's decease, during his life, as tenant R. S., c. 103,
§ 15.
by the curtesy. The husband of a deceased wife whose estate is
(Ct) 1 Me., 150; 32 Me., 133; 36 Me., 215;

69 Me., 534.
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103. solvent, shall have the use for life, of one third of her real estate,

57 NIe., 303.
69 Me., 252,
253.

to be recovered and assigned in the malll~er and with the rights
of dower, and [he] shall have the same l:ight to waive any provision made for him in her wUl, that a widow has with regard to
her husband's will. When a husband or wife dies intestate, leaving
no issue, and the estate is solvent, the survivor shall have the use
for life of one half of the teal est!tte of the deceased, to be recovered and assigned in the manner and with the rights of dower.
ACTIONS OF DOWER.

Rights of
widow to sue
for dower.
R. S., c. 103,
§ 16.
39 Me., 428.
69 Me., 546.
Demand,and
time of
bringing
action.
R. S., c. 103,

§17.

Demand upon a corporation, how
made and
when suit
may ue
brought.
R. S., c. 103,
§ 18.
Plea of nontenure.
R. S., c. 103,
§ 19.
33 Me., 346.
Damages for
detaining
dower.
R. S., c. 103,
§ 20.
Suit to be v.
tenant of
freehold, but
prior tenant
liable for
damages.
R. S., c. 103,
§ 21.
62 Me., 576.
70 Me., 234.
If demand-

ant dies
pending an

SEC. 16. vVhen a woman is entitled to dower, and it is not
lawfully set out to her by the heir or tenant of the freehold, nor
assigned to her by the judge of probate, she may recover it by a
writ of dower as herein provided.
SEC. 17. She must demand her dower of the person who is, at
the time, seized of the freehold, if in the state, otherwise, of the
tenant in possession, and shall not cQmmence her action of dower
before the expiration of one month, nor after the expiration of one
year, from the time of demand; but she may make a new demand
and commence an action thereon, if an action is not brought
within one year after the first demand. (a)
SEC. 18. 'When a corporation is the tenant of the freehold, she
must demand her dower in writing of any officer thereof, on whom
by law a writ in a civil action against it may be served; and the
time shall be sixty, instead of thirty days, between the demand
and the suit; but a second demand may be made as aforesaid.
SEC. 19. The defendant may plead in abatement, but not in
bar, that he is not tenant of the freehold.
SEC. 20. If the demandant recovers judgment for her dower,
she may recover damage for its detention, in the same action, to
the time of its commencement, and the subsequent damages, in a
separate action. (b)
SEC. 21. The action shall be brought against the person who
is at the time tenant of the freehold; but if he is not the person
of whom demand was made, he shall be liable for damages only
for the time he held the possession; and if the demandant recovers
her dower and damages, she lllay afterwards maintain an action on
the case against the prior tenant of whom her demand was made,
for the rents and profits while he held the premises after the
dem and.
SEC. 22. If the demandant dies during the pendency of an
action of dower, her executor or administrator may prosecute the
(a) 35 Me., 95; 36 Me., 435; 37 Me., 514; 41 Me., 231;
Me.,368; 55 Me., 372; 70 Me., 180, 234.
(b) 28 Me., 510; 41 Me., 531; 69 Me., 518, 519, 547.

45 Me., 487;

51
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action to final judgment, and recover therein the damages to which
she would be entitled to the time of her decease. He may commence an action, or prosecute one commenced by her, under the
preceding section, and recover the damages to which she would be
entitled, if any.
SEC. 23. vVhen judgmentfor dower is rendered in her favor, a
writ of seizin shall be issued, requiring the proper officer to cause
her dower to be assigned and set out to her by three disinterested
persons, to be appointed by the plaintiff, defendant, and officer, as
in the levy of an execution on land; who shall be duly sworn to
set it out equally and impartially, as conveniently as may be, and
according to their best skill and judgment; and the officer shall
make return of the writ and doings thereon to the court, with the
assignment of dower indorsed thereon, or annexed thereto; which,
being accepted, shall be conclusive.
SEC. 24. When the estate, out of which the dower is to be
assigned, consists of a mill or other tenemen.t which cannot be
divided without damage to the whole, the dower may be assigned
of the rents and profits thereof, to be received by the demandant
as tenant in common with the other owners of the estate.
SEC. 25. In all actions of dower, when it appears to the court
that there has been no refusal to set out dower, the costs accruing
on the assignment of dower shall be apportioned according to the
interests of the parties.

CHAPTER 104.
REAL ACTIONS.
SEC.

1.
2.
3.
4.

5.
6.

7.
8.
9.
10.
11.
12,

Recovery of estates by writ of entry; mode of service.
Demandant to declare on his own seizin, within twenty years, and
disseizin by tenant.
To set forth the estate he claims in the premises.
Proof of seizin.
Demandant mnst have right of entry; snch right not defeated by
descent or discontinnance.
Who may be considered a disseizor. Disclaimer.
If defendant has ousted demandant, he may be considered a disseizor,
though he claims less than a freehold.
Proof to entitle the demandant to recover on trial.
Joinder of demandants.
Demandant may recover, on proof of title.
!
Demandant may recover damages in the same action.
13, 14. Estimation of rents and profits. Tenant not liable for more
than six years, unless by set-off.
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action for
dowel', ex'r
oradm'rmay
prosecute.
R. S., c. 103,
§ 22.

Writ of seizin
and proceedings in setting off
dower.
R. S., c. 103,
§ 23.
16 Me., 81.
27 Me., 394.
38 Me., 449.
45 Me., 30.
69 Me., 519,
546.
72 Me., 313.

Assignments
of ren ts and
profits in·
certain cases.
R. S., c. 103,
§ 24.
Costs in action of dower, how apportioned.
1881, c. 31.
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SEC. 15.

------

16.

17.
18.
19.
20.

21.
22.
23.

24.

25.

26.

27.
28.

29.

30.
31.
32.
33.
34.
35.

36.

37.
38.
39.
40.
41.
42.
43.
44.
45.

46.

Recovery of
estates by
writ of entry; mode
of service.
R.S. ,c.104, §1.
6 Me., 439.
7 Me., 238.

17 Me., 220.
20 Me., 279.

[TITLE IX.

Recovery of damages against other persons.
Real actiollS not to abate by death or intermarriage of a party, but
to be tried after notice.
Appointment of guardians, for minors. Amendments.
Writs of possession to conform to the case; judgment conclusive
against aU persons interested, who were notified.,
Allowance of costs, and stay of execution in such cases.
Betterments allowed after six years possession.
The premises to be clearly defined and described, in such action.
Tenant may consent that demandant may recover a specified part;
effect thereof.
Telmnt may have betterments upon demurrer or default.
Request of tenant for appraisal of improvements, and by demandant
for appraisal of the land; the jury to allow for no improvements,
except those made by tenant, or those under whom he claims,
and that were judicious and proper.
The difference between the appraised vlllue of the land, when tenant
entered, and the value of it with improvements, at the time of
trial, to be taken for the value of betterments.
Demandant may elect to abandon; and if so, must give bond to
tenant, to refund, if ousted by better title.
Tenant allowed to pay one third the value of the land the first year,
interest on the whole, and costs.
At the end of two years he may pay another third, with interest.
And at the end of three years he may pay the balance, or the
demandant may have his execution, and a lien on the premises.
When execution or writ of possession may issue.
Tenant's remedy, if he is evicted.
If the demandant does not abandon, he cannot have writ of possession, until he pays for the improvements.
Restriction of the writ to betterments.
Tenant not to commit waste after judgment against him.
Parties may agree as to value of improvements.
Tenant may propose a sum at which value may be estimated.
Effect.
Set-off of costs, against the appraised value of improvements, in
certain cases.
Jurors disqualified, if interested in similar questions.
What constitutes a possession and improvement.
Proceedings, if either party dies before the cause is disposed of.
How writ of possession shall issue in such case.
Either party may have a view by the jury.
Proceedings if a life estate is demanded.
If tenant is ousted after six years' possession, he may recover for
his buildings and improvements. Value how estimated.
Cases in which the defendant may impeach the plaintiff's title deeds.
If tenant, and those nnder whom he claims, have been in possession
forty years, demandant to recover no costs.
Court may appoint and protect surveyors.

1. Any estate of freehold, in fee simple, fee tail, for life,
any term of years, may be recovered by a writ of entry; and
such writs, and the writ in action of dowel', shall be served by
attachment and summons, 01' copy of the writ, 011 the defendant,
but if he is not in possession, the officer shall give the tenant
in band, 01' leave at his place of last and usual abode, an
SEC.

01'
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attested copy of the writ; and if the defendant is not an inhabitant of tlzis [the] state, the serviee on the tenant shall be sufficient
notiee to the defendant, or the eourt may order further notiee.
SEC. 2. The demandant shall declare on his own seizin within
twenty years then last past, without naming any particular day or
averring a taking of the profits, and [shall] allege a disseizin by the
ten an t.
SEC. 3. He shall set forth the estate he claims in the premises,
whether in fee simple, fee tail, for life, 0)' for years; and if for life,
then whether for his own life or that of another; but [he] need
not state in the writ the origin of his title, or the deduction of it
to himself; but, on application of the tenant, the court may direet
the demandant to file an iuformal statement of his title, and its
origin. (a)
SEC. 4. He need not prove an actual entry under his title; but
proof that he is entitled to sueh an estate in the premises as he
claims, and that he has a right of entry therein, shall be suffieient
proof ofllis seizin. (b)
SEC. 5. No snch action shall be maintained, unless, ltt the t.ime
of eommeneing it, the demandant had sneh right of entl'J'; and no
deseent 01' discontinuance shall defeat any right of entry fol' the
recovery of real estate.
SEC. 6. Every pel'son alleged to be in possession of the
premises demanded in sueh writ, claiming any freehold therein,
may be considered a disseizor for the purpose of trying the right;
but the defendant may plead in abatement, but not in bar, that
he is not tenant of the freehold, or by a brief statement uuder the
general issue, filed within the tillle allowed for pleas in abatement,
unless by leave of COlll't the time therefor is enlarged; and he
may show that he was not in possession of the premises when the
action was eommeuced, and diselaim any right, title, or iuterest
therein, and proof of sueh fad shall \!efeat the adion; and if he
elaimed, or was in possession of only a part of the premises when
the action was cOlllmenced, he shall describe such part in It statement, signed by him or his attorney and filed in the case, and may
diselaim the residue; am! if the facts eontained in snch statement
are proved on trial, the demandant shall reeover judgment for no
mOl'e than sueh part.
SEC. 7. If the person in possession has actually ousted the
dell1Hudant or withheld the possession, he may, at the demandan t's
eleetiol1, be considered a disseizor for the pnrpose of tryillg the
right, though he elaill1s an estate therein less than a freehold.
(a) 50 Me:, 143; 57 Me., 344; 58 Me., 105; 59 Me., 133; 63 Me., 415;
64 Me., 57.
(b) 23 Me., 419; 24 Me., 526; 38 Me., 70; 58 Me., 335; 59 Me., 450.
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24 Me., 527.
32 Me., 175.
51 Me., 366.
66 Me., 250-1.
Declaration.
R.S.,c.104,§2.
2580 Me.,
Me., 335.
284.
To set forth
the estate he
claims in the
premises.
R.S.,c.104,§3.

Proof of
seizin.
R.S.,c.104,§4.

Demandant
must have
right of
entry.
R.S.,c.104,§5.
Who may be
considered a
disseizor.
Disclai 111 er
in abatement but not
in bal'.
R.S.,c.104,§6. '
17 Me., 16.
22 1IIe., 317.
24 Me., 308.
34 Me., 174.
43 ~Ie., 281.
44 Me., 48.
49 nfe., 103.
58 Me., 335.
71 Me., 543.

If defendant

has ousted
demamlant,
he may be
deemed
disseizor.
R.tl.,c.104,§7.
3 Me., 324.
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Proof to elltitle the demandant to
recover.
R.S.,c.l04,§8.

SEC. 8. In the tdalupon snch writ, on the general issue, if the
demandant proves that he is entitled to sneh estate in the premises
HS he has alleged, and had a right of entry therein when he commenced his action, he shall recover the pl'emises, unless the tenant
proveG a better title in himself. (a)
SEo.9. Persons claiming as tenants in common, joint tenants,
Joinder of
demandants.
01'
eo-parceners, lIlay all, 01' any two or more, join in a snit for
R.S.,c.104,§9.
30 Me .• 359. recovery of lands; or one may sue alone.
What deSEC. 10. The demandant may recover a speeific part 01'
mandant
undivided
portiol! of the premises to which he proves a title,
may recover.
R. S., c. 104, thongh less than he demanded. (b)
§ 10.
SEC. 11. When a demandant recovers judgll1ent in a writ of,
He may recover damentry,
he lIlay therein recover damages for the rents and profits
ages in same
action.
of the premises from the tillle his title aecrued, su bjeet to the
R. S., c. 104,
limitation herein eontained; and fOl' any c1estruetion or waste of
§ 11.
34 Me., 84.
the buildings 01' other property, for which the tenant is by law
36 Me., 441.
63 Me., 546.
Hllswerable.
Estimation
SEC. 12. '1'he rents and profits, for whiClh the tenant is liable,
of rents and
is the clear annual value of the premises while he was in possession,
profits.
R. S., c. 104, after deducting all lawful taxes paid by him, and the necessary and
§ 12.
ordinary expenses of repairs, cultivating the land, 01' eolleeting the
rents and profits.
SEC. 13. In estimating the rents and profits, the value of the
Same subject.
use
by the tenant of improvements made by himself or [by] those
R. S., c. 104,
§ 13.
under whom he claims, shall not be allowed to the demandant.
SEC. 14. The tenant shall not be liable for the rents and profits
Tenant not
liable for
for more time than six years, nor for waste 01' other damage comrents, &c.,
more than 6 mitted before that time, unless the rents and profits are allowed
years, unless
by set-off.
in set-off to his elaim for improvements.
R. S., c. 104,
SEC. 15. Nothing herein contained shall prevent the demand§ 14.
Recovery of ant from maintaining an action for mesne profits or for damage to
damages
against other the premises, against any person except the tenant in a writ of
persons.
entry, who has had possession of the premises, or is otherwise liable
R. S., c. 104,
§ 15.
to sneh action.
SEC. 16. No real action shall be abated by the death or interReal actions
not to abate
by death, but marriage of either party after its entry in conrt; but the court
to be tried
shall proceed to try and determine such action, after such notice
after notice.
R. S., c. 104, as the court orders has been duly served upon all interested in his
§ 16.
estate, personally, or by pnblication in some newspaper. (c)
Guardians
SEC. 17. In such case, if any heir is a minor, the court shall
appointed
(a) 5 Me., 225; 12 Me., 349; 19 Me., 386; 22 Me., 317; 23 Me., 237; 27
Me., 362; 31 Me., 148, 311, 587; 33 Me., 3513, 542;. 38 Me., 79; 44 Me., ·120;
50 Me., 63; 52 Me., 568; 53 Me., 275; 55 Me., 549; 57 Me., 344; 58 Me.,
335; 64 Me., 57.
(b) 56 Me., 913; 63 Me., 542; 64 Me., 57.
(e) 2 Me., 128; 23 Me., 236; 33 Me., 175.
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order notice to the guardian, and may appoint a guardian ad
litem, if necessary, and direct all necessary amendments in the
forms of proceeding.
SEC. 18. If the demandant recovers judgment in any such case,
the court may order one or more writs of possession to issue, as
are [may be] necessary, against all such as have been ~o notified,
whether they appeared and defended or not; and such judgment
shall be conclusive on them.
SEC. 19. The prevailing party shall recover full costs in all
such cases, and the comt may order one or more executions to be
issued therefor against the goods and estate of a deceased party
in the hands of his executor or administrator, or otherwise, according to the legal rights and liabilities of the parties, and may stay
any such execution, if the situation of the estate requires it.
SEC. 20. When the demanded premises have been in the actual
possession of the tenant or [of] those under whom he claims, for
six successive years or more before commencement of the action,
such tenant shall be allowed a compensation for the value of any
buildings and improvements onthe premises, made by him or [by]
those under whom he claims, to be ascertained and adjusted as
hereinafter provided. ((t)
SEC. 21. In such action, the demanded premises shall be clearly
described in the declaration, otherwise the court may direct a nonsuit. If the tenant, or person under whom he claims, has been in
possession of a tract of land lying in one body, for six years or
more before the commencement of the action, and only part of it
is demanded, and 'the tenant alleges that the demandant has as
good a title to the whole as to such part, he may request the jury
to inquire and decide that fact; and if they so find, they shall proceed no farther; but the court shall enter judgment that the writ
abate, unless the declaration is amended so as to include the whole
tract, which the comt may allow without costs.
SEC. 22. If the tenant enters' notice on record in open comt,
that the demandant may recover a specified part of the demanded
premises, by consent of the demandant judgment may be rendered
in his favor for such part, and for the tenant for the residue; but
if he does not consent, and recovers only such part, he shall recover
no costs, but the tenant shall recover his costs from the time of
such notice.
SEC. 23. The tenant shall have the benefit of the provisions in
the following sections as to the increased value of premises, when
the cause is determined in favor of the demandant upon demurrer,
default, or by verdict, including all real actions brought by a reversioner or remainder man, or his assigns, after the termination of a
(a) 12 Me., 376; 21 Me., 523; 22 Me., 111; 23 Me., 194;

25 Me., 413.
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tenancy in dower, or any other life estate, against the assignee or
grantee of the tenant of the life estate, or against his heirs or
legal representatives.
SEC. 24. The tenant may file a written claim to compensation
for buildings and improvements on the premises, and a request for
an estimation by the jury of the increased value of the premises,
by reason thereof; and the demandant may file a request, in writing, that the jury would also estimate what would have been the
value of the premises, at the time of trial, if no buildings had been
erected, improvements made, or waste committed; both these
estimates they shall make, and state in their verdict; and the
jury shall allow for no buildings or improvements, except those
that they find were made by the tenant, his grantor, or assignor,
and were judicious and proper under the circumstances of the
case.
SEC. 25. If the tenant, so claiming, alleges and proves that he,
and those under whom he claims, have had the premises in actual
possession for more than twenty years prior to the commencement
of the action, the jury may find that fact; and in estimating the
value of the premises, if no buildings had been erected, or improvements made thereon, they shall find, and state in their verdict,
what was the value of the premises when the tenant, or those
under whom he claims, first entered thereon. The sum so found
shall be deemed the estimated value of the premises; and in estimating the increased value by reason of the buildings and improvements, the jury shall find and state in their verdict, the value of
the premises at the time of the trial, above their value when the
tenant or those under whom he claims, first entered thereon;
and the sum, so found and stated, shall be taken for the buildings
and improvements.
SEC. 26. If the demandant after such verdict, at the same, or
a subsequent term of the court, if the cause is continued, makes his
cleetion on record to abandon the premises to the tenant :tt the
value estimated hy the jury, and files with the clerk for the use of
the tenant a boud, in the penal Sllm of three times the estimated
value of the premises, with sureties approved by the court, conditioned to refund such estimated value, with interest, to the
tenant, his heirs or assigns, if they are evicted from the land within
twenty years by a title better than that of the demandant, then
judgment shall be rendered against the tenant for the sum so
estimated by the jury, and costs.
SEC. 27. A~ the end of one year, execntion may issue for sueh
snm, with one year's interest thereon and costs, unless the tenant
has then deposited with the clerk of the court, or in his office for
the demandant's use, one year's interest of said sum, and one third
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of the principal sum, and all the costs, if taxed and filed, and in
that case no execution shall issne at the time.
SEC. 28. If within two years after the rendition of jndgment,
the tenant pays one year's interest on the balance of the judgment
due, and one third of the original judgmCl)t, execution shall be flU'ther stayed; otherwise it may issue for two thirds of the original
amount of the judgment and interest thereon.
SEC. 29. If the tenant, within three years after the rendition
of judgment, pays into the clerk's office the remaining third and
interest thereon, having made the other payments as aforesaid,
execution shall never issue; otherwise, it may for the third afol'esaid and one year's interest thereon; and the premises shall
be held as seclll'ity for the amount of the judgment, liable to be
taken in execution for the amollnt and interest, until sixty days
after an execution might have issued as aforesaid, nothwithstanding any intermediate conveyallce, attachment, or seizure upon execntioll; and such exeeution may be extended on said lanll 01' any
part of it; or it may be sold on execution like an equity of
redemption; and in either case, subject to the right of redenlption
as in those cases, All execution 01' writ of possession may issne
at any time within three months after default of payment by the
tenant, in cases mentioned in this and the two preceding sections,
though it is more than a year after the rendition of judgment.
SEC. 30. If the tenallt or his heirs are evicted by a better title
from the land so abandoned to him, and they notified the demandant or his heirs to aid him in his defence agHinst such title, they,
their executors, 01' administrators, may recover back the money so
paid, with la,vfnl interest, of said demandant 01' his representatives;
Lut if llO notice was given, the tenant, in an action against the
original demandant to recover the price paid for the premises, may
show that he was evicted by a title better than that of the
demandant,
SEC. 31. When the demandant does not elect so to abandon
the premises, no writ of possession shall issne on his judgment, nor
a new action be sustained for the land, llnless, within one year
from the rendition thereof, he pays into the clerk's office of the
court, or to such person as the conrt appoints, for the use of the
tenant, the snm assessed for the buildings and impl'ovements, with
interest thereon.
SE~. 32, Nothing contained in this chapter concerning rents
and profits, or the estimate and allowance of the value of the
buildings and improvements, shall extend to any action between
a mortgagor and mortgagee, their heirs and assigns; or to any
Case where the tenant, or the person under whom he claims, entered
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the owner, which was known to the tenant when he ontered.
SEC. 33. No tenant, after jndgment is entered against him for
the appraised valne of the premises, shall llunecessftl'ily cnt wood,
t.ake away any timber, or make any strip or waste on the land, till
[until] the amount of snch judgmellt is satisfied.
SEC. 34. When the parties agree that the valne of the buildings and improvements on the land demanded, and the vnlne of
the land, shall be ascertained by pel'sons named on the record for
that pnrpose, their estimate, as reported by them and recorded,
shall be equal in its effed to the verdict of a ,iury.
SEC. 35. When the tenant, in allY stage of snch action, files a
stntement in open COl1l't, consenting to a sum at which the bnildings and improvements, and the valne of the demanded premises,
may be estimated, if the demandant consents thereto, judgment
shall be rendered accordingly, as if such sums had beeu fonnd by
vel'Clid; but if the demandant does not consent, and the jlll'.y does
not l'ed\lce the value of the bnildings and improvements below the
Sllm offered, nor increase the value of the premises ahove the sum
offered, he shaH recover lIO costs after snch offer; bnt the tenant
shall recover his costs after such offer, and have jndgment and
execution therefor, subject to the provisions of the following
sec,tioll.
SEC. 36. In aU cases where the demandant does not abandon
the preillises to the tenant, the court may, on the written application of either party during the term when jndgment is entered,
order the, costs recovered by the demandant to be. set oft' against
the appraised vnlne of the buildings and improvements on the land;
a reeord of this order shall be macIe, and the conrt shall thereupon
enter .iudgment aceording as the balance is in favor of one party or
the othor.
SEC. 37. No persoll shall sit as It jnror in the trial of a canse,
when the value ,of bnildings and improvements made Oll the
demanded premises, and the valne of the premises, are to be
esti mated as aforesaid, who, as proprietor 01' oecupan t, is interested
in a similar qnestion.
SEC. 38. A possession and improvement of land by a tenant
are within the provisions of this chapter, [al-]though a portion of
it is woodland and uncultivated, and though not wholly surrounded
by a fence, or rendered inaccessible by other obstructions, if they
have been open, notorious, exclmive, and comporting with the
usual management and improvement of a farm by its owner.
SEC. 39. After judgment has been rendered for the demandant
in a writ of entry, if either party dies before a writ of possession
is executed, or the cause [is] otherwise disposed of according to
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the foregoing provisions, any money payable by the tenant may
be paid by him, his executor, or administrator, or by any person
entitled to the estate under him, to the demandant, his executor
or administrator, with the like effect as if both parties were living.
SEC. 40. The writ of possession shall be issued in the name of
the original demandant against the original tenant, [al-]though
either or both are dead; and when executed, it shall enure to the
use and benefit of the demandant, or whoever [whomever] is then
entitled to the premises under him, as if executed in the lifetime
of the parties.
SEC. 41. Either party may have a view by the jury of the place
in question, if in the opinion of the court it is necessary to a just
decision; the party moving for it shall ad vance to the jury such
sum as the court orders, to be taxed against the ad verse party if
the cause is decided against him on the merits, or through his
default.
SEC. 42. If the demandant claims an estate for life only in the
premises, and pays a sum allowed to the tenant for improvements,
he, or his executor, or administrator, at the termination of his
estate, shall be entitled to receive of the remainder man or reversioner, the value of such improvements, as they then exist; and
[shall] have a lien therefor on the premises, as i£they had been
mortgaged for its payment, and may keep possession till [until]
it is paid; and if the parties cannot agree on the existing value, it
may be settled as in case of the redemption of mortgaged real estate.
SEC. 43.
W'hen any person lllakes entry into lands 01' tenements, of which the tenant in possession, or those under whom he
claills, have been in actual possession fOI' six yeal's or mure
before such entry, and withholds their possession from sneh
tenant, he shall have a right. to recover of bim so entering', or of'
his executor, or administrator, in an action of assumpsit for mOlley
laid ont and expended, the increased vallle of the premises by
reason of the bnildings and improvements made by the tenant, or
those under whom he claims, to be ascertained by the principles
herein before provided; and these provisions shall extend to the
g'l'autee 01' assignee of the tenant in dowel' and of any other life
estate; and a lien is hereby created on the premises in favor of
snch clnim, to be enforced by an action commenced within one
year aftel' snch entry; and it shall be no bar to snch action, if
the tenant, to avoid cost, yields to the superiol' title.
SEC. 44. In all actions respecting lands or finy interest therein,
a title deed, offered in evidence, may be impeached by the defendant as obtained by ti'aud, where the grantor, if a party, conld
impeach it, if the defendant has been in the open, peaceable, and
adverse possession of the premises for twenty years.
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SEC. 45.

In all real and mixell actions, in which the tenant
proves that he and those nndel' whom he claims, have been in the
open, notorions, adverse, and exelusive possession of the demanded
premises', claiming in fee simple, for forty years next before tbe
commencement of the action, and the jury 80 find, the demandant
shall recover no costs.
SEC. 46. The conrt may appoint a sl1l'voyor to run lines and
make plans of lands demanded in a real 01' mixed action, on motion
of either party; and if he is prevented by force, menances, 01' fear,
from performing the duties assigned him, the court may iss\le a
wal'l'ant to the sheriff, commandillg him, with suitable aid, to <lanse
such opposition to be prevented; and in the execution of sllch
warrant, be may exercise all the power pertainillg to bis office as
sberifi'; and all persons refusing their aid when called for by him
shall be liable to the same penalties as in other like cases.

CHAPTER 105.
LIMITATION OF REAL ACTIONS, AND RIGHTS OF ENTRY,
SEC. 1.
2.
3,
6.
7.
S.
9.

10.
11.
12.

13.
14.
15.

Rights of-entry and action barred
in twenty
years.
R.S.,c.105,§1.

Rights of entry and of action barred in twenty years.
From what time right begins to run.
4, 5. When such right shall be deemed to accrue.
When action may be brought by a minister, or other sole corporation.
Saving in favor of infants, and certain othe·r disabled persons.
Further saving, if the person fi1'st entitled dies during such disability.
Oonsequence, if tenant in tail or remainder man dies before the
expiration of the limitation.
What shall constitute such a· disseizin as to bar the dght of recovery.
Limitation of actions by the state.
Limitation not to take effect in certain cases, where the first suit
fails.
Right of way, or other easements, acquired by adverse user; the
owner, by notice, lllay prevent such acquisition.
How such notice is to be given.
No real or mixed action, for the recovery of land, to be maintained,
when the tenant, and those under wholll he c1'tims, have been
in possession over forty years.

No person shall commence any real or mixed action for
the recovery of lands, 01' make an entry thereon, unless within
twenty years after the right to do so first accrued; or unless within
twenty years after he, 01' those under whom he claims, were seized
01' possessed of the premises; except as hereinafter prodded. (a)
SEC. 1.

(el) 20 Me., 211; 21 Me., 204; 25 Me., 471; 35 Me., 463.
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SEC. 2. If snch right 01' title fil'st accl'ued to an ancostor, predecessor, 01' other person undel' whom the demandaut claims, said
twenty real'S shall be computed from the time when the right 01'
title first accrued to snch ancestor, predecessor 01' athol' person.
SEC. 3. The right of entry, 01' of aotion to recover land, as
used in this chapter, first accrues at the timos hereinafter mentioned.
Fi1'8t.---; ~When a person is dissoized, at the time of such dissoizin.
Second.- When he claims as heir or devisee of one who died
seized, at the time of snch death, unless thel'e is a tenancy by the
curtosy or othor estate intervening after the death of the ancestor
01' devisor; in that case, his right accrnes when snch intermediate
estate expires, 01' would expire b.y its own limitation.
TM1'Cl.- When there is such an intermediate estate, and in all
cases, when the party claillls by force of an.y remainder or reversion,
his right accrues when tho intermediate estate would expire by its
own limitation, notwithstanding any forfeiture thereof for which
he might euter at an earlier time.
SEC. 4. The preceding clanse shall not prevent any porson from
entering, when so entitled by reason of any forfeitnre or Ill'oach of
condition; bnt if he claims nncler such a title, his right accrues
when the forfeiture WaS incurl'ed, 01' the condition broken.
SEC. 5. In all cases not otherwise pl'Ovided for, the right of
entl'y accrues when the claimant, 01' the person nucleI' whom he
claims, fil'st became entitled to the possession of the premises uuder
the title on which the entry or action is founded.
SEC. 6. If a minister, 01' other sole corpol'ation is disseized,
any of his snccessors may enter .upon the premises 01' bring an
action for their recovery, at fmy time within five years aftor the
death, resignation, 01' removal of the person disseized, notwithstanding twenty years after disseizin have expired.
SEC. 7. When snch right of entry 01' action first accrnes, if the
person thereto entitled is a minor, manied woman, insane,
impl'isoned, 01' absent fl'om the United States, he, or anyone
claiming uuder him, may make the entry or bring the action at
any time within ten yeal's after such disability is removed, notwithstanding twenty years have expired.
SEC. 8. If the person first entitled to make the en try or bring
the action dies during the cOlltinuanc~ of the disability, and no
determination 01' judgmGnt has been had on his title or right of
action, the entry may be made 01' action brought b.y his heil's, 01'
other person cbiming uncleI' him, at any tillle within tell years
after his death, notwithstanding the twenty years have elapsed;
bnt no such further time fot' bringing the action 01' making the
entry, beyond what is hereinbefore prescribed, shall be allowed by
reason of the disability of any other person.
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SEC, 9, When a tenant in tail, 01' a remainder man in tail, dies
before the expiration of the period hereinbefore limited for making any entry 01' lwing'ing an action for lands, no person, elaiming
any estate which snch tenant in tail 01' remainclet' man might have
barred, shall make an entry 01' bring an action to recover snch
land, except within the period during which the tenant in tail 01'
remainder man, if he had so long lived, might have done it,
SEC, 10, To constitute a disseizin, 01' such exclnsive and adverse
possession of lands as to bar andlill1it the right of the trne owner
thet'eof to recover them, it shall not be necessary for such lands
to be slll'l'onuded with fences or rcndered inaccessible by water;
but it shall be sufficient, if the possession, occupntion, and improvement are open, notorions, and comporting with the ordinary
management of a farm; althongh that part of the same, which
composes the woodland belonging to such farm and used therewith
as a woodlot, is not so inclosed.
SEC. 11. No real or mixed action for the recovery of any lands
shall be commenced in behalf of the state, unless within twenty
years after the time its title accrues.
SEC. 12. When a writ in [aJ real or mixed action fails of
sufficient service or retl1l'n by unavoidable cause; or by the default
or negligence of any officer to whom it was delivered or directed
for service, the writ is abated; [OI'J the action [isJ defeated for
allY matter of form, 01' by the death 01' other disability of either
party; or the demandant's judgment is reversed on writ of errol',
the demandant may commence a new action at any time within
six months after the abatement 01' determination of the first snit,
01' the reversal of the judgment.
SEC. 13. No person shall acquire a right of way, or other easement from, in, upon, 01' over, the land of another by the adverse
use and enjoyment thereof, unless it is continued uninterrupted
for twenty years; and the owner of such land, to prevent snch
right, may give notice, in writing, to the person claiming it, of his
intention to contest such right or easement, which, being served
anclreeol'clcd as hereinafter stated, shall be deemed an i.nterruption
of such 'use, and prevent the acquisition of a right thereto.
SEC. 14. Such notice may be given by the agent or gnardian
of the owner of the land, or by an officer, by giving to the
claimant, his agent, 01' guardian, if in the state, an attested copy
thereof, or by leaving it at his dwelling house, or, if not in the
state, a copy may be left with the tenant or occupant of the estate,
if any; if not, snch copy shall be aflixed to the house or a conspicuous part of the premises. The officer shall make his return on
the original notice; and the whole shall ue recorded in the reg'istry
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of deeds in the registry district where the land lies, within three
months from the time of sneh service.
SEC. 15. No real 01' mixed action, for the recovery of any
lands, shall be commenced 01' maintained against any person in
possession thereof, when snch }Jerson or those nndor whom he
claims have been in actnal possession for more than furty years,
claiming to hold them by ad verse, open, peaceable, notorious, and
exclusive possession, in their own right.

CHAPTER 106.
THE SELECTION AND SERVICE OF JURORS.
LIST OF JURORS, HOW AND WHEN PREPARED.
SEC. 1.
2.
3.
4.

15.
6.

7.

Board for preparing list of jurors; towns may make alterations.
How and when the lists are to be prepared. Indorsements on old
tickets transferred to new.
Persons exempted from serving.
Tickets of names to be kept in jury box; liable to be drawn once in
three years.
What number of names must be kept in a jury box; names may be
withdrawn for scandalous crime, &c.
Commissioners to divide the county into jury districts, and furnish
copy of division to clerk; how divided and numbered.
Rule by which the clerk shall issue venires.
ISSUE AND SERVICE OF VENIRES.

SEC. 8.
9.

10.
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'When venires for grand jurors to issue. Grand jurors to serve for a
year. When venires for trial jurors shall issue.
Distribution of venires and notice of meetings to draw jurors.
Grand jurors irregularly drawn or incompetent, discharged, and
when number is reduced, how new ones may be drawn to serve
the year out.
DRAFT OF JURORS, AND WHEN THEY ARE TO ATTEND.

SEC. 11.
12.
13.
14.
15.

Mode of drawing jurors.
Same subject.
Date of draft to be indorsed on the ticket.
Constable to notify jurors and to return venires.
Jurors to attend the first day of term, or when ordered.

SEC. 16.
17.
18.
19.
20.
21.

Penalty for ncglect of municipal officers and clerk.
Penalty for neglect of constable or town.
Penalty for neglect of clerk of court or sheriff.
Penalty for neglect of juror to attend.
Penalty for fraud by town officers.
Recovery and appropriation of fines.

PENALTIES.

CHAP.

106.

No action,for
recovery of
land, after 40
years possession.
R. S., c. 105,
§ 15.
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106.

Board for
preparing
lists of
jurors,
Alteration
by town,
R.S.,c.l06,§1.

Lists of persons qualified to serve
as jurors,
how prepare(l.
1878, c. 4.
Indorsem en t
on old tickets transferred to new.

Persons exemptedfrom
serving'.
R.S.,c.l06,§3.
26 Me., 360.

Tickets of
names to be
kept ill jury
box, liable
to be drawn
once in three
years.
R.S.,c.l0G,§4.
What nUillbel' is required to be
kept in jury
box; for
what causes
names may
be withdrawn.
R.S.,c.l06,§5.
Commissioners to divide
the county
into j my districts, and
give copy of
division to
clerk of
court.
,

[TITLE IX.

LIST OF JURORS, HOW AND WHEN PREPARED.

SEC. 1. The municipal officers, treasurer and clerk of each town,
constitute a board for preparing lists of jurors to be laid before the
town for their approval; and the town, in legal town meeting, by
a majority of the legal voters assembled, may strike out such names
as they think proper from such lists, but shall not insert any other
names.
SEC. 2. Such board, at least once in every three years, shall
prepare a list of persons, under the age of seventy years, qualified
to serve as jurors; and in preparing such list they shall take the
names of such persons only as are of good moral character, of
approved integrity, of sound judgment and well informed, and
quallfied as the constitution directs to vote,for representatives in
such town. When a new list is made, the municipal officers shall
transfer from the old tickets to the new [tickets] of the same persons, the minutes of the draft made withill the three preceding years.
SEC. 3. The following persons shall be exempted from serving
as jurors, and their names shall not be placed on the lists: the
governor, councillors, judges and clerks of the common law
courts, secretary and treasurer of the state, all officers of the
United States, judges and registers of probate, registers of deeds,
settled ministers of the gospel, officers of colleges, preceptors of
incorporated academies, physicians and surgeons, cashiers of incorporated banks, sheriffs and their deputies, coroners, counsellors and
attorneys at law, county commissioners, constables, and constant
ferrymen.
SEC. 4. After the list of jurors is approved by the town, the
board shall write their names upon tickets, and place them in the
jury box, to be kept by the town clerk; and the persons whose
names are in the box shall be liable to be drawn and to serve on
any jury, at any court for which they are drawn, once in every
three years and not oftener, except as herein provided.
SEC. 5. Each town shall provide, and constantly keep in the
box, a number of names ready to be drawn when required, not
less than one nor more than two for every hundred persons in the
town, according to the census taken next before preparing the
box; and the board sha.ll withdraw from it the name of any person
convicted of any scandalous crime, or guilty of any gross immorality.
SEC. 6. 'Within one year after every new census, and oftener
if a considerable change of population renders it proper, the county
commissioners shall divide their county into not less than four,
nor more than twelve districts numerically designated; and they
shall place as many adjoining towns in each district, as will make
the numuel' of inhabitants in each, according to the last census,
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as nearly equal as may be, without dividing a town; and shall
deliver a copy of such division immediately to the clerk of the
. th'
t III
cours
en' county.
SEC 7. The grand and traverse jury shall be drawn from
each jury district in such manner as to cause jurors, at each term
of the court, to come from every part of the county as equally as
may be, and as far as practicable, from every town in rotation,
having regard to the number of its inhabitants, taking not more
than two grand jurors and two traverse jurors from the same town
at the same time, unless from necessity, or some extraordinary
cause, or to equalize the service; and the clerk of the courts
shall issue venires to the constables accordingly.

CHAP.

lOG.

R.S.,c.105,§6.
55 Me., 151.
Rule by
which the
clerk shall
issue venires.
R.S. ,c.105,§7.
3B Me., 201.
55 Me., 151.
57 Me., 332.

ISSUE .AND SERVICE OF VENIRES.

SEC. 8. Venires for grand jurors to serve at the supreme judicial [and snperior] court[s], shall be issued forty days at least, before
the second Monday of September annually; and they shall serve at
each term, for the transaction of criminal business during the year.
Venires for traverse jurors, sh~tll be seasonably issued before
each term of the court, and at such other times, as the court
orders.
SEC. 9. The shcriff on receiving snch \'cnires, shall immediately send them to the constables of thc towns wherc directed;
and each constable, on rcceipt thereof, shall noti~y the inhabitants
of the taWil, qualified to vote fot' represcntatives, and especially the
1ll1111icipal officers and town clerk, by posting notices in two public
and conspicnous places therein, at least fonr days before snch meeting, to assemble and be present at the draft of jnrors called fol',
which shall be six days at least before the time when the jurors
are ordered to atte11l1 court.
SEC. 10. When any judge of the comt in term time 01' vacation,
is satisficd that any persons retnrned or acting on [thc] grand jnry,
are irregnlarly drawn, or are otherwise incompetent to act thereon,
he shall discharge them, [and] send a certificate stati ng their
names, to the derk of comt[s] for snch connty, which shall be
recordec( by him, alld ordel'ing him to issne veuires for the number of new jll\'ors, the judge deems necessary. The clerk shall
issue venires as directed, which shall be served fOllr days at least
before the time snch jl11'ors are ordercd to attell d court, and the
jl1l'ors thus drawn shall serve, with those not discharged, the
remainder of the year. Whcn the number of grand jnrors is
reduced by death or otherwise, such .i ndge shall direct venires to
be issned and served as aforesaid, for the additional number hc
deems necessary to serve for the rcmainder at' the year.

When venires for
grand jurors
to issue.
Grand jurors
serve a year;
venires for
traverse
jurors.
R.S.,c.105,§B.
57 Me., 332.
Distribution
of venires
and notice of
meetings to
draw jurors.
R.S. ,c.lOG,§9.
54 Me., 553.

Grand jurors
irregularly
drawn or incompetent,
discharged,
and when
number is
reducec1,how
new ones
shall be
drawn to
serve the
year out.
R. S., c. 105,.
§ 10.
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106.

Mode of
drawing jurors, &c.
R. S., c: 106,
§ 11.
69 Me., 77.

Same
subject.
R. S., c. 106,
§ 12.

Date of draft
to be indorsed on ticket.
R. S., c. 106,
§ 13.
Constable
to notify
jurors and
return
venires.
R. S., c. 106,
§ 14.
5 Me., 335.

Jurors to
attend first
day of term,
or when
Ol·dered.
R. S., c. 106,

[TITLE IX.

DRAFT OF JURORS AND WHEN THEY ARE TO ATTE1\'D.

SEC. 11. The town clerk, or, in his absence, one of the mnnieipal officers, shall carry the jury box into the meeting, which
shall there he unlocked, and the tickets mixed by a majority of
said officers present; and one of them shall draw ont as many
tickets flS there are jurors required; and the persons whose names
are drawn shall be retnrned as jurors, unless they have served on
the jnry within three years, or frolll sickness, [orJ absence beyond
seH, [orJ without the limits, or in distant parts of the state, they
are considered by the town nnable to attend.
SEC. 12. In either of said cases, or if a person is drawn who
has been appointed to an office exempting him from serving, othel's
shall be drawn in their stead; but any person thus excused, or
returned and attending court, and there excn'sed, shall not be
excused on another draft, though within three years; and when
all the persons, whose names are in the box, have served within
three years, 01' are not liable to serve, the selectmen shall draw
out the required number of those who have not served for eighteen
months; and the clerk shall certify on the venire, that all persons
whose names are in the box have served within three years, or are
not liable to serve.
SEC. 13. 'When a juror is drawn and not excused by the town,
the municipal officers who drew his ticket shall indorse thereon
the date of the draft and retnrn it into the box.
SEC. 14. The [A J constables shall notify the persons thus
drawn foul' days at least before the sitting of the court, by reading the venire and ,indorsement thereon to them, or leaving at
their usual place of abode a written notice that they have been
drawn, and of the time and place of the sitting of the court where
they are to attend; and make a seasonable return of the venire
with his doings thereon.
SEC. 15. The graud and traverse jurors shall attend on the first
day of the terlll for ,""hich they are drawn and summoned, unless
the conrt designates a different day; and if so, the venire shall
specify such day.

§ 15.

PENALTIES.

SEC. 16. If the municipal officers 0[' town clerk neglect to
perform their duties herein required, so that the jurors called for
from their town are not returned, they shall be fined not less than
ten, nor more than fifty dollars each.
Penalty for
SEC. 17. Any constable, neglecting to perform his duties herein
neglect of ,
required,
shall be fined not exceeding twenty dollars; and any
constable or
town.
town
for
a like neglect of its duties shall be fined not exceeding
R. S., c. 106,
§ 17.
one hundred dollars.

Penalty for
neglect of
town officers
and clerk.
R. S., c. 106,
§ 16.
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SEC. 18. If the clerk of the court, or shet'iff, neglects to perform his duties so as to prevent a compliance with any of the pt·o"
visions of this chapter, he shall be fined not exceeding fifty dollars.
SEC. 19. Any juror, wlto, after being notified and returned,
unnecessarily fails in his attendance, shall be fined as for contempt,
not exceeding twenty dollars, unless he resides in Portland, and
. then, not exceeding forty dollars.
SEC. 20. Any town clerk or municipal officer, who commits a
fraud Oll the box previons to the draft, in drawing a juror or in
returning a name into the box, which had been fairly drawn and
drawing another in its stead, or in any other mode, slutll be filled
not exceeding two hundred dollars, half to the use of the state and
half to the prosecutor.
SEC.21. All fines imposed by sections sixtp,en, seventeen, eighteen and nineteen, shall be recovered by indictment, information, or
action by the county treasurer to the use of the county where the
offence is committed.

CHAPTER 107.
DEPOSITIONS.
DEPOSITIONS IN GENERAL.
SEC.

1. In what cases depositions may be used.
2. Before whom they may be taken.
3. When case is deemed pending, for the purpose of taking depositions.
4. Reasons for which they may be takeu and used.
5. On application of the party, a justice or notary may issue summons

6.
7.
8.

9.
10.
11.
12.
13.
14.
15.
16.
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to deponent; deposition of adverse party, to be taken by commissioner.
Service of such notice, how made.
Who is to be considered attorney of the adverse party.
Notice to one of the adverse party sufficient; time of notice; verbal
notice by the justice or notary; due notice to be given when
deposition is taken out of the state.
Form of notice to ad verse party.
Form of summons to deponent.
Witness may be compelled to give his deposition.
Deponent to be sworn before examination.
Who may write the deposition.
If deception is used in giving notice, deposition may be rejected.
No deposition to be closed until one hour after time appointed.
Form of caption.
Depositions to be delivered in court, or sealed up and directed.

OHAP.107.
Neglect of
clerk or
sheriff.
R. S., c. 106,
§ 18.

Neglect of
juror to
attend.
R. S., c. 106,
§ 19.

Penalty for
fraud of
town officers.
R. S., c. 106,
§ 19.

Recovery
and appropriation of
fiues.
R. S., c. 106,
§ 21.
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CHAP. 107. SEC. 17. Not to be used if the reason for taking no longer exists.
---IS. Objections to competency of witness or to questions, must be seasonably made.
19. When depositions may be used in a second suit.
20. The court may admit or reject depos,itions taken out of the state ..
21. The court may issue commissions to take depositions out of the state.
DEPOSITIONS IN PERPETUAJII.

SEC. 22.
23.
24.
25.
26.
27.
2S.

Application for taking' a deposition in perpetuam, and notice to
persons interested.
How such depositions are to be taken and certified.
To be recorded, and where.
When it may be used in evidence.
Such depositions may be taken out of the state, upon a commission
issued from the supreme judicial court.
The court to order notice, and on hearing may issue a comlllission
to take such depositions.
Such deposition to be taken upon written interrogatories; application lllay be filed in vacation, and notice given.

PENALTY FOR REFUSING TO ApPEAR,

SEC. 29.

on

TO GIVE DEPOSITIONS.

Proceedings to compel a deponent to appear and depose. Adjournment if he refuses to appear. Capias may then issue. Who
may serve it and where. Punishment if he refuses to depose.
DEPOSITIONS IN GENERAL.

Iu what
cases depositions may be
used.
R.S.,c.l07,§1.

Before
whom taken.
R.S.,c.l07,§2.
When a.
cause is
deemed
pending.
R.S.,c.l07,§3.
15 Me., 451.
16 Me., 25S.
37 Me., 413.
69 Me., 33S.

Reasons for
taking.
R.S.,c.107,§4.
53 Me., ISO.

SEC. 1. Depositions taken for the causes, and in the manner
hercinafter mcntioned, may be used in all civil suits or causes,
petitions for partition of lanel, libels fur divorce, prosecutions for
the maintenance of bastard chilelren, petitions for review, and in
tl'ials before arbitrators, referees, and county commissioners; and
in cases of contested senatorial 01' representative election. Depositions 01' affic1a vits may also be taken in application fOI' pensions,
bounties, or arrears of pay ullder any law of the United States.
SEC. 2. A justice of the peace or notary public may take depositions to be Hseel in a pending canse, in which he is not interested,
nor then nor previullsly cOl1nsel. (a)
SEC. 3. No suit, petition, libel or prosecution, fol' the purposes
of this chapter, shaH be considered pending, till [Ull til] the process
therein has been dnly served 011 the respondent, or such nutice as
is requil'ed by law, 01' ordered by the court, has been cluly given;
and no snch deposition shall be used in the trial of any canse,
except by consent of parties, nnless the notice hereinafter mentiolled is duly given to the aclvel'se party.
SEC. 4. Depositions may be taken for allY of the following
canses.
1J'i1'St.-When the deponeut is so aged, infirm, or sick, as not
to be abJe to attend at the place of trial.
(a) 25 Me., 439; 06 life., 352; OS Me., 219.
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Second.- When the deponent resides out of, or is absent from
the state.
Thil'd.- W-hen the deponent, before the session of the court
where the deposition is to be used, is bound to sea on a voyage
[orJ is about to go out of the state, 01' more than sixty miles from
the place of trial, and [isJ not expected to retl1l'n in season to
attend it .
.Foul,tl~.-When the deponent is judge of the supreme judicial
court, [superior COll1'tJ 01' court of probate, and is prevented by
his official duty from attending the trial.
Fiftll.- When the deponent resides in a town other than that
in wbich the trial is to be had; and also when ile resides in the
same towu; but in the latter case, the deposition shall not be
used, unless, at the trial, the pHrty offering it shows the deponent's
death 01' permanent removal from that town.
Sixtl~.-When the deponent is confined in prison, and such
imprisonment is continued until after the trial.
SEC. 5. On application of either party to a justice of the
peace or notary public, he may issne a Sllmmons to any deponent,
except the adverse party, to appeal' at a designated time and place
to give his deposition, and [shall issueJ a notice to the adverse party
to be then aud there present; and the deposition may then and there
be taken by him or any other justice 01' notary, but the deposition
of such adverse party may be taken byeommission in like mctnnel'
as is now provided for taking depositions of other witnesses by
commission.
SEC. 6. The uotice to the adverse party shall be served on him
01' his attornoy by reading it in his presence and hearing, 01' by
giving to him, 01' leaving at his place of last and usual abode, an
attested copy thereof; and the service may be made by a Bworn
officer, 01' by any other person and proved by his affidavit.
SEC. 7. No perSOll, for the purposes of this chapter, shall be
considerod snch attorney, unless his name is indorsed upon the writ,
01' the Sllmlllons left with the defendant, 01' he has appeared for his
principal in the canse, 01' given notice in writing that he is
attorney of such adverse party. (ct)
SEC. 8. Where there are several plaintiff's or defendants, the
notice shall be snfficient if given by the justice or notary to olle
or more of them; the ad verse party shall be allowed not less than
at the rate of one day, Sundays excepted, for every twenty miles
travel from his llsnal place of abode to the place of caption, between
the service of notice and [theJ time appointed for taking the
deposition. Verbal notice to the ad verse party by a justice or
(a) 29 Me., 69;

33 Me., 423; 36 Me., 359; 52 Me., 480.
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21 Me., 215.

On application, justice
or notary
may issue
SUlllll10nS to
deponent,
and notice
to adverse
party.
1881, c. 66.
41 ilIe., 600.

Service of
notice, how
made.
R.S.,c.107,§6.
37 ilIe., 413.
72 Me., 471.

Who to be
considered
attol'ney of
the ad verse
party.
R.S.,c.l07,§7.
N oticeto one
of adverse
party sufficient; time
of notice;
whcn verbal
notice may
be given.
Notice to
take deposition out of
state.
R.S.,c.107,§8.
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107. notary shall be sufficient; and when a deposition is taken ont of

Form of
notice to adverse party.
R.S.,c.l07,§9.
22 Me., 358.

Form of
summons to
deponent.
R. S., c. 107,
§ 10.

Witness may
be compelled
to give
deposition.
R. S., c. 107,
§ 11.
36 Me., 283.

How deponent is to be
sworn and
examined.
R. S., c. 107,
§ 12.

the state, and not nnder a commission, the adverse party 01' his
attorne'y shall have due notice thereof. (a)
SEC. 9. The notice to the adverse party, if in the state, shall
be in substance as follows:"--, ss. To - - ---, of - - , in the county of - - ,
Greeting.
Whereas A. B., of - - , has requested, that the deposition of
C. D., of - - , may be taken to be used in an action of - - , pending between you and the said A. B., and tl~e - - of - - - - ,
in - - , and the - - day of -'- , [18-,J at - - of the [o'Jcloek
in [theJ - - noon, are the place and time appointed therefor;
you are hereby notified to be present and put such questions as
you think fit. Dated this - - day of - - , 1~-.
- - - - , Justice of the Peaee."
SEC. 10. The justice or notary, when requested, shall issue a
summons to the deponent in substance as follows, viz. : " - - , ss. To C. D., of - - , in the county of - - .
Greeting.
,Vhel'eas A. B., of - - , in the county of - - , has requested
that your deposition be taken, to be used in an aetion now pending between him and E. F., of - , in the county of - - , and
the - - of - - - - , in the town of - - , and the - - day of
- - , L18-J at - - of the [o'J clock in the - - Doon, are the
plaee and time appointed therefor; you are therefore, required, in
the name of the state of Maine, there and then to appear and
testify what you know relating to said action. Dated this - day of - - , in the year - - .
- - - - , Justice of the Peaee."
The summons lllay be served and the service thereof proved as
in seetion six.
SEC. 11. A witness lllay be compelled to attend and give his
deposition in like manner and under the same penalties as a witness is compelled to attend and testify in COlll't; but not to travel
more than thirty miles to give his deposition; and sueh deposition
shall not be used in any trial, except for the causes mentioned in
section foUl', unless the adverse party uses the witness at sueh
trial.
SEC. 12. The deponent shall be fil'st sworn to testify the t\'llth,
the whole trnth, and nothing but the trnth, relating to the cause
01' matter for which the deposition is to be taken; and he shall
then be examined, first by the party producing him, on verbal or
(a) 16 Me., 43;
72 Me., 471.

36 Me" 283;

61 Me" 509;

62 Me., 52, 53;

64 Me., 533;
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written interrogatories, and then by the ad verse party, and by the
justice or the parties afterwards, if they see cause. (a)
SEC. 13. The deposition shall be written by the justice 01'
notary, or by the deponent 01' some disintel'ested person, in the
pl'esence alld under the direction of such justice or notary; and
after it has been careflllly read to 01' by the deponent, it shall be
subscribed by him.
SEC. 14. If the ad verse party is uotified to take depositions ill
the same canse at two places at the same time, or any deceptive
means are used to prevent his attendance fit the taking of any
depositions, the COl1l't for such reason may reject, them; and no
deposition shall be closed till the expiration of one hoUl' after the
time appointed for the taking.
SEC. 15. The justice or notary shall make out a certificate and
aunex it to the deposition, therein stating the following facts: (b)
Fi7,st.-That the deponent was first sworn according to law,
and when.
Second.-By whom the deposition was written; if by the deponent or some disinterested person, he mnst nfime him, and that it
was written in his presence and under his direction.
TMnZ.- vVhether the ad \Terse party was notified to attend, find
did 01' did not attend.
Fow,tii.-The canse in which the deposition is to be used and
the names of the parties thereto.
Fiftii.-The court 01' tribunal ill which it is to be tried, find the
time and place of trial.
Sixtii.-The canse of taking the deposition.
SEC. 16. The deposition shall be delivered by the justice to
the court or rcferees before whom the canse is to be tried, or
inclosed and sealed np by him, and directed to such conrt 01'
ref81'eee, and kept sealed till opened by their order.
SEC. 17. When a deposition is so taken, it shall not be nsed
on trial, if the adverse party shows that the cause for taking it no
longer exists. (c)
SEC. 18. Objections to the competency of a deponent, or to the
qnestions or answers, may be made when the deposition is prodnced, as if the wi tness testified on the trial i bnt if a deposition
is taken on written interrogatories, fill objection to an interrogatory
shfill be made before it is answered; find if it is not withdl'fiwn,
it shall be noted thereon, otherwise it shall not afterwards be
fillowed.
(a) 24:Me., 173; 34 Me., 71; 35 Me., 133,372,511; 38Me.,144; 44 Me., 75,
(b) 5 Me., 15; 28 Me., 33; 31 Me., 587; 33 Me., 381; 34 Me., 71, 210; 36
Me., 73, 283, 468; 38 Me., 146; 41 Me., 335; 44 1\le., 75; 45 Me., 470;
68 Me., 219.
.
(c) 20 Me., 259; 28 Me., 41; 631Ile.,419.

CHAP.

107.

Who may
write the
deposition.
R. S., c. 107,
§ 13.
66 Me., 353.
If deception is used
in taking, it
maybe
rejected.
When it may
be closed.
R. S., c. 107,
§ 14.

Form and
requisites of
caption.
R. S., c. 107,
§ 15.

To be delivered in court,
or sealed up
and directed.
R. S., c. 107,
§ 16.
70 Me., 292.
When not to
be used.
R. S., c. 107,
§ 17.
Objections
to competency, when
to be made.
R. S., c. 107,
§ 18.
14 Me., 153.
37 Me., 215.
45 Me., 468.
47 Me., 253.
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'When depositions may
be used in
second suit.
R. S., c. 107,
§ 19.
55 Me., 172.
65 Me., 13.

SEC. 19. When a plaintiff becomes nonsuit, or discontinues his
suit and commences another for the same cause, between the same
parties or their representatives, all depositions lawfully taken for
the first may be used in the second suit, if they were dilly filed in
the court where the first suit was pending, and remained on file
till tbe commencemen t of the second.
SEC. 20. The court may admit 01' reject depositions taken ont
Depositions
taken out of
of the state by a jlHltice, notary, or other person lawfully
state.
R. S., c. 107, empowered to take them. (a)
§ 20.
SEC. 21. The justices uf the supreme judicial COl11't may issue
Court may
issue comcommissions
to take depositions without the state, to be used in
missions to
take such
pending suits in the state, on such terms and conditions as they
depositions
out of state. think proper.
R. S., c. 107,
§ 21.
32 Me., 179.
Application
for taking a
deposition
in perpetuam, and
notice to
persons
interested.
R. S., c. 107,
§ 22.
4Me., 90,486.
17 Me., 354.
72 Me., 471.

DEPOSITIONS IN PERPETUAM.

22. When any person wishes to perpetuate the testimolJY
ofa witness, be shall make a statement in writing undcr oath, briefly
setting forth iu substance his title, interest, or claim in the sub·
ject to which the desired testimony relates, and the names of all
persons supposed to be interested therein, and the nmne of each
witness proposed to be examined; and shall deliver the statement
to a judge or register of probate, notary public, clerk of the
supreme judicial court, 01' justice of the peace and qnorum, requesting him to take the deposition of sncll witneE's; and he shall
thereup'on cause notice to be given, of the time and place for taking such deposition, to all persons so named in the statement,
which may be given and proved as in case of other depositions.
How such a
SEC. 23. The deponent shall be swom and examined, and the
deposition is
deposition written, read, and subscl'ibed, as other depositions; and
to be taken
and certified.
R. S., c. 107, the persOll taking it shall annex to it a like certificate, as near as
§ 23.
the case will admit, and also state therein that it was taken in
16 Me., 256,
perpetnal remembrance of the thing, and the name of the person
at whose reqnest it was taken, and of all who were notified, and
. all who attended.
To be reSEC. 24. The statement, deposition, and certificate, within
corded and
ninety days after the taking, shall be recorded in the registry of
where.
R. S., c. 107,
needs in the county where the land or any part of it lies, if the
§ 24.
19 Me., 153. deposition relatc's to real estate; if not, in the county where the
parties 01' some of them reside.
Wheuitmay
SEC. 25.. All snch depositions, recorded as aforesaid, or a copy
be used in
evidence,&c. thcreof attested by the register of deeds, may be used in the trial
R. S., c. 107,
of any cause pending when the deposition was taken, or com§ 25.
menced afterwards, between the person at whose request it was
SEC.

(a) 29 Me., 167; 31 Me., 506;
52 Me" 480; 63 Me., 52.

32 Me., 180;

41 Me., 107;

50 Me., 421;
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taken, and either of the persons named in the statement and dnly
notified, or thosc claiming under either, concerning the titlc, claim,
or interest set forth in the statement, Stl bjeet to the same objections
as if originally taken for the suit.
SEC. 26. Depositions, to perpetnate the testimony of w'itnesses
living out of the state, may be taken in any other state, 01' forcign
country, upon a commission issued by the supremc judidal court;
and thc pcrsons dcsirous to procure such depositions may apply to
said COllrt and file a statement as aforesaid; and if it relates to
real estatc in this state, the statement shall be filed in the county
wherc it lies; if' not, in the county where some of' the parties reside.
SEC. 27.
The COllrt shall order notice to be served on each of
the persons named in the statement living in the state, fourteen
days before the time appointed for hearing thc parties, and on hear"
ing the parties, or the applicant, if no adverse party appears, may
issue a commission for taking such deposition as in a canse pending.
SEC. 28.
The deposition shall be taken on interrogatories filed
by the applicant, and cross interrogatories by any party adversely
intercsted, snbstantially as whcn taken to be used in pending canses.
Or the person wishing to take the deposition may file his statcment
in the clerk's office in vacation, and canse notice to be given to the
persons named tberein as interested, fOlll'teen days at lcast before
the next term of the COlll't, at which time the partics may be heard.

CHAP.

107.

How such
deposi tions
maybe taken
out of the
state.
R S., c. 107,
§ 26.
72 Me., 470.

Court to order notice,
and after
hearing, to
issue commission.
R. S., c. 107,
§ 27.
72 Me., 470-1.
To be taken
on interrogatories.
Application
may be filed
in vacation,
and notice
given.
R. S., c. 107,
§ 28.
72 Me., 470-1.

PENALTY FOR REFUSING TO APPEAR OR TO GIVE DEPOSITIONS.
SEC. 29. When a magistrate, dnly authorized, bas summoned a Proceedings
to compel a
person before him to give his deposition 01' affidavit in any caRe deponent to
and
authorized by this chapter, pending in this or allY other state; the appear
depose.
snmlllons has been served and retul'lled by a propel' officer 01' other Adjournment if he
person, and proof thereof is entered on the snmmons; legal fees does
not.
have been tendered him a reasonable time before the day appointed Capias may
then be
for tnking the deposition; and he refuses to attend, the magistrate issued.
may adjourn the time of taking his deposition, and issue a capias, Who may
serve it and
dil'eded to a propel' officer, to apprehend and bring such person where.
before him; and if, at the time of the adjonl'l1ment, he is not apprehended, the magistrate may adjourn from time to time, nntil he is
bl'ought before him; and if he then ref'nses to depose and answer Punishment
he refuses
sucb q nestions as are propounded to him by either of the parties if
to depose.
01' persons interested, nnder his direction, he may commit him to R. S., c. 107,
§ 29.
the prison of the cOllnty for contemjJt, as the snpreme j udical court 22 :;\Ie., 358.
may commit a witness for refusing to testify. The capias may be 68 Me., 219.
8eI'verl by the sheriff, deputy sheriff, 01' any constable of the county,
in which such person resides; and ifhe escapes into another county, Escaping, he
may be areither of said officers may arrest him there, and bring him before rested anywhere.
said magistrate.
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CHAPTER 108.
REFERENOE OF DISPUTES BY OONSENT OF PARTIES.
SEC.

Whatcontroversies may
be referred;
powers of
referees; not
to be
revoked.
R.S.c.l08, § 1.
5 :Me., 41.
18 Me., 253,
257.
22 :Me., 241.
23 Me., 130.
32 :Me., 79.
34 Me., 161.
36 Me., 21,
594.
41 Me., 357.
47 Me., 425.
55 Me., 245.
59 :Me., 129.
60 1I1e., 102.
62 Me., 50,
51, 120.
64 Me., 367.
Form.

Submission
of all demH.nds, and
of a specific
demand.
R.S.c.,108,§2.
All referees
must hear;
majority
may decide;

What controversies may be referred; powers of referees; form of
submission; not to be revoked but by consent.
2. Submission of all demands, and of a specific demand.
3. All referees must hear; a majority may decide; may allow costs or
not; may swear witnesses.
4. How and when report is to be returned to court.
5. Report accepted, rejected or recommitted; exceptions; notice of
new hearing; judgment on report; writ of error to review it.

1.

SEC. 1. All controversies which may be the subject of a personal action, may be submitted to one or more referees, who shall
have the same powers as those appointed by the conrt; and the
parties personally, or by attorney, may sign and admowledge an
agl'eement before a j llstice of the peace, though he is one of the
referees in substance as follows:
"Know all men by these presents, that - - - - , of - - , in
the county of - - , and - - - - , of - - , in the county of - - ,
have agreed to submit the demand made by said - - , against said
- - , which is hereunto annexed," (aud all other demands between
the parties, as the case may be,) "to the determination of - - - , - - - - [and] - - - - ; and judgment rendered Oil
their report, or that of a majority of them, made to the supreme
judicial court for the county of - - , within one year from this
day, shall be final. And if either party neglects to appeal' befol'e
the referees, after propel' notice given to him of the time and place
appointed for bearing the parties, they may pl'oceed in his absence.
Dated this - - day of - - , A. D., 18-."
Snch agl'eement shall not be revoked withont mntual consent;
but the parties may agree when the report shall be made, and
vary the form accordingly.
SEC. 2. If all demands between the parties are so snbmitted,
no specific demand need be annexed to the agreement; but if a
specific demand only is submitted, it shall be annexed to the
agreement and signed by the party making it, and so stated as to
be readily understood. (a)
SEC. 3. All the referees must meet and heal' the parties; but
a lnajority may make the report, which shall be as valid as if
signed by all, if it appears by the report, or certiHcate of the dis(a) 9 Me., 15; 22 Me., 241; 30 Me., 114; 35 Me., 358; 45 Me., 375;
55 Me., 246; 68 Me., 324.
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senting refel'ee that all attended and heard the paJ-ties. They
may allow costs or not to either party unless special provision is
made therefor in the submission, but the COlll't may reduce their
l'
•
(
compensation; and any releree
may swear wItnesses.
a)
SEC. 4. The report shall be made to the eourt and within the
time speeifiec1 in the submission i one of the referees shall deliver
it into COl1l't, 01' it shall be sealeu up and sent sealed to the eourt,
and [be] opened by the derk.
SEC. 5. The court may accept, reject, 01' reeommit the report,
and either party may file exceptions thereto; if recommitted, the
refereos shall notify the parties of the time and plaee of a new
bearing; and when the report is aceepted, jndgment shall be
entered tbel'e~n as in case of submissions b1.'
rule of eonrt " nnd
J
ei ther party may bring a writ of errol' to reverse snch jlldgment. (b)
(a) 1 Me., 66; 30 1\1e., 553; 35 Me., 284; 50 :DIe., 65.
(b) 6Me.,25; 8Me.,290; 23 Me., 437; 27 ~1e.,12S;
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may allow
costs or not;
may swear
wi tnesses.
R.S.,c.108,§3.
Report how
and when returned.
R.S.c.,108,§4.
36 Me., 595.
37 Me., 505.
59 Me., 285.
60 Me., 102.

Report accepted, 1'ejected, or recommitted.
Exceptions.
Notice of
new hearing;
judgment on
report; writ
of errol' to
reverse it.
R.S.,c.108,§5.

29 Me., 70; 31:llJe.,
41, 116; 32 nrc., 79; 36 lIIe., 109; 37 Me., 50B; 40 Me., 195; 41 lIIe., 409,
511; 51 1\1e., 31; 55 Me., 537; 55 Me., 145; 59 nre., 285.

CHAPTER 109.
'fIMBER AND OORD WOOD; HOW IT MAY BE DISPOSED OF IN
OERTAIN OASES.
SEC.

1. On application of owners of c81,tain interests in wood lands, the
supreme judichtl court, after notice and hearing, may grant
leave to sell the wood.
2. Oommissioners to be appointed therefor, and to give bond.
3. Proceeds, how invested; appropriation of income.
4. Oourt to appoint trustees of such proceeds, who shall give bond.

SEC. 1.

Ally person seized of a the hold estate, 01' of a
remainder 01' reversion in fee simple, or fee tail, in a traet of
woodland 01' timber land, on whieh the trees are of a growth and
age fit to be cnt, may apply to the supreme jlldieial eonrt in any
county for leave to cnt and dispose of sueh trees, and invest the
proceeds for the use of the persons interested therein; and the
court, aftel' due notice to all persons interested, and a hearing of
the parties, if allY appeal', may appoint one or more' persons to
examine the land and report to the court, and' the court may thereupon order the whole or a part of such trees to be cut and sold,
and the proceeds brought into court, subject to further orders.
63

On application of the
owners of
certain interests in
woodlands,
court lllay
grant leave
to soil wood.
R.S.,c.109,§1.

9!12
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Appointmentof commissioners.
RS.,c.l09,§2.

Proceeds,
how invested, income
howappropriated.
RS.,c.l09,§3.

Court to appoint trustees of such
funds.
Bonel.
RS.,c.l09,§4.

COMMISSIONERS IN OTHER STATES.

[TITLE IX.

SEC. 2. The court shall appoint one or more commissioners to
superintend the cutting and s,ale of such trees, who shall account
for the proceeds to the conrt, and be undel' bond to the clerk for
the faithful performance of their trust.
SEC. 3. The court may (tanse the not proceeds of sale to be
invested in othel' real estate in this [the] state, or in publio stocks,
to the same uses and under the same limitations as the land; and
the income thereof to be paid to the persons entitled to the iucome
of the land, or apportioned among the porsons interested in the
estate, according to their interest.
SEC. 4. The court may appoint one 01' more trustees, removable at their [itsJ pleasure, to hold such estates or stocks for said
nses, who shall give bond, with snfficient sllreties, to said clerk,
for the faithful discharge of their duty.

c

..

CHAPTER 110.
COMMISSIONERS TO TAKE ACKNOWLEDGMENT OF DEEDS AND
OTHER CONTRACTS, AND DEPOSITIONS IN OTHER STATES.
SEC.

Appointment of commissioners;
their power
to authenti,cate deeds.
RS.,c.110,§1.
.72 Me., 548.

fLegal effects
of their
,official acts.
,R.S. ,c.ll0,§2.

'Mayadminister oaths
:and take
deposi tions.
RS.,c.ll0,§3.

1. Appointment of commissioners; their power to authenticate deeds.
2. Legal effect of their official acts and certificates.
3. May administer oaths, and take depositions.
4. Qualifica tion and seal.

SEC. 1. The governor may appoint ono 01' 1110re commissioDOI'fj
in any other of the United States, and in any foreign country,
who shall continuo in office during his pleaslll'e; and have anthority to take the acknowlodgment and proof of the execution of any
deed, other conveyance, or lease of any lands lying in this state;
and of any contract, letter of attomey, 01' any othor writ, under
seal 01' not, to be used or recorded in this state.
SEC. 2. Snch acknowledgment or proof, taken according to
the laws of this state, and c'3rtlfied by any snch commissioner
nudel' his seal of office, annexed to or indorsed on snch instrnment, shall have the same fOI:ce and eifect, as if done by an officer
authorized to perform such acts [with-Jin this state.
SEC. 3. Every commissioner thus appointed may administer
any oath, lawfully required in this state, to any persoll willing to
take it; and take and duly certify all depositions, to be used in
any of the comts in this state, in conformity to the laws thereof,
on illterrogatories proposed under commission from R court of this
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state, by consent of parties, or on legal notice given to the opposite
party; and all snch acts shall be as valid as if done and certified,
according to law, by a magistrate in this state.
SEC. 4. Every such commissioner, before performing any duty
or exercising any power in virtue of his appointment, shall take
and subscribe an oath or affirmation, before a judge or clerk of one
of the superior courts of the state or country in which he resides,
well and faithfully t6 execute and perform all his official duties
under the laws of Maine; which oath, and a description of his
seal of office, shall be filed in the office of the secretary of this
state.
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Qualification
and seal.
R.S.,c.ll0,§4.
See act of
1862,chap.83.

CHAPTER 111.
PREVENTION OF FRAUDS AND PERJURIES IN CONTRACTS, AND
ACTIONS FOUNDED THEREON.

12.

Cases in which promises must be in writing, but the consideration
need not be expressed therein.
No action to be maintained on a contract made by a minor, unless
mtified after becoming of age.
Representation of another's ability or character, to be in writing.
What contracts for sale of goods must be in writing.
Agreement that goods sold and delivered and note taken therefor,
shall remain the payee's, void, except as between the parties,
unless in the note and recorded; clerk's fees for recording.
Assignment of wages must be recorded by town clerk. His fee.
Accounts against state, connties, towns, &c., must be sworn to, if
required.
When specific performance of a contract may be enforced by bill in
equity.
What decree shall be made; the conveyance to be good.
Enforcement of the decree by writ of seizin.
Provision in case of the death of the obligee before conve'yance.
Administrator of contractor may petition for authority to convey.

SEC.

1. No action shall be maintained in any of the following

SEC.

1.
2.

3.
4.
5.

6.

7.
8.
9.
10.

11.

cases:-

Fi1'st.-To charge an executor or administrator upon any
special promise to answer damages out of his own estate.

Cases in
which promises must be
in writing;
but the consideration
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need not be
expressed
therein.
R.S.,c.l11,§1.

No action on
a contract
made by a
minor, unless ratified
after age.
R.S.,c.111,§2.
Representation of auother's ability, to be in
writing-.
R.S. ,c.1l1,§3.
What contracts for
sale of goods
mnst be in
writing'.
R.S.,c.1l1,§4.

Agreement
that goods
Bold and delivered, and
note taken,
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Second.-To charge any person upon any special promise to
answer for the debt, default, 'or misdoings of another. (a)
Thin'l.-To charge any person upon an agreement made in
consideration of marriage.
FOU1·th.-Upon any contract for the sale of lands, tenements,
or hereditaments, or of any interest in or concerning them. (b)
Fifth.--Upon any agreement that is not to be performed within
one year from the making thereof. (c)
Sixth.-Upon any contract to pay a debt after a discharge
therefrom under the bankrupt laws of the United States, or assignment [or insolvent] laws of this state.
Unless the promise, contract, or agreement, on which such
action is brought, or some memorandum or note thereof, is in
writing and signed by the party, to be charged therewith, or by
some person thereunto lawfully authorized; but the consideration thereof need not be expressed therein, but may be proved
otherwise. (d)
SEC. 2. No action shall be maintained on any contract made
by a minor, unless he, or SOllle person lawfully authorized, ratified
it in writing after he arrived at the age of twenty-one years, except
for necessaries, or real estate of which he has received the title and
retains the benefit.
SEC. 3. No action shall be maintained to charge any person
by reason of any representation or assurance, concerning the
character, conduct, credit, ability, trade or dealings of another,
unless made in writing, and signed by the party to be cbarged
thereby or by some person by him legally authorized.
SEC. 4. No contract for the sale of any goods, wares, or merchandize, for thirty dollars or more, shall be valid, unless the purchaser accepts and receives part of the goods, or gives something
in earnest to bind the bargain, or in part payment thereof, or some
note or memorandum thereof is made and signed by the party to
be charged thereby, or by his agent. (e)
SEC. 5. No agreement that personal property bargah18d and
delivered to another, for which a note is given, shall remain the
property of the payee till [until] the note is paid, is valid unless it is
(a) 7 Me., 360; 21 Me., 412, 550; 22 Me., 397; 26 Me., 349; 36 Me., 114;
41 Me., 559; 413 Me., 145; 58 Me., 442.
(b) 12 Me., 500; 15 Me., 113, 63, 203; 16 Me., 214; 18 Me., 18; 22 Me.,
397; 23 Me., 134; 35 Me., 220; 38 Me" 240; 41 Me., 301; 48 Me., 345;
53 Me., 147,394; 54 Me., 199, 407; 55 Me., 106; 71 Me., 484, 532.
(e) 10 Me., 35; 15 Me., 204; 20 Me., 121; 31 Me., 5513; 40 Me., 157;
50 Me., 193, 380; 05 :Me., 300; 71 Me., 508.
(d) 3 Me., 415; 4 Me., 9, 203; 53 Me., 24; 00 Me., 343.
(e) 9 Me., 81;
12 Me., 4713; 13 Me., 427; 19 Me., 139;
213 Me., 399;
39 Me., 101; 41 Me., 69, 528; 48 Me., 211, 380; 53 Me., 510; 54 Me" 110;
57 Me., 103; 60 Me., 273; 02 Me" 355; 64 Me., 449; 60 Me., 341-4.
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made and signed as a part of the note, nor when it is [and no such CHAP. 111.
agreement although] so made and signed in a note for more than shall remain
payee's, void,
thirty dollars, [is valid,] except as between the original parties to unless in the
and
said agreement, unless it is recorded like mortgages of personal note
recorded.
1874,
c. 181.
property, and on receipt of twenty-five cents, each town clerk shall
-fee.
record such notes in a book kept for that purpose. (a)
See c. 91, § 7.
SEC. 6. No assignment of wages shall be valid agfdnst any Ass',C(nment
w'tges not
other person than the parties thereto, nnless snch assignmellt is of
valid uuless
recorded by the clerk of the city, town or plantation organized for recorded.
187fi,c.93, § 1.
any plll'pose in which the assignor is commorant, whilc eHl'lling G8 ~I e., 428.
-clerk's fee
such wages ; [and the derk's fcc J The fee to be paid the cle1'k for recording',
fOJ' any 81tcl~ record shall be twenty-five cents.
1870,c.93, § 2.
SEC. 7. Every person presenting an account or claim against Accounts
and claims
any town, village corporation, city, connty, 01' the state, for services against
towns, how
rendered, articles furlliHheri, or expenses incurred, shall canse sHid verified.
account or claim to be verified by oath, when required to do so, 1877, c. 214.
by any person whose dll ty it is to audit the same; and if said
claimant refuses so to verify, his elaim shall be rejected.
SEC. 8. If a persoll, who has contracted in writing to convey When specific perreal estate, dies before making the conveyance, the other party formance of
to
may have a bill in equity iu the supreme judicial conrt to enforce contract
con vey real
estate
ma.y
be
specific performance thereof, against his heirs, devisees, executors
enforced afor administrators, if commenced within thl'ee years from the graut ter death of
of administrati'On, or [fromJ the tillle when he is entitled to snch contractor.
R.S.,c.1l1,§6.
conveyance, bnt not exceeding tOllr years after the grant of' admillistration, if written notice of the existence of the contract is given
to the executol' 01' administrator within one year after the gmnt
of administration.
SEC. 9. If it appears that the plaintiff is entitled to a convey- What decree
is to be made.
ance, the couet may authorize and require the executor 01' admin- R.S.,c.11l,§7.
istrator to convey the estate as the deceased onght to have done;
and if any of the heirs or devisees are in the state and competent
to act, the conrt may direct them, instead of the executor 01'
administmtOl', to convey the estate or join with either in sn~h COllveyance; which shall pass the estate as fully as if made by the -conveyance valid.
contractor.
SEC. 10. If the defendant neglects or refuses to convey accord- Decree may
be enforced
ing to the decree, the court lllay render jlldgment for the plaintiff by:
'yrit of
for possession of the land, to hold according to the terInS of the SBlZll1.
R.S.,c.111,§8.
intended conveyance, and [may J issue a writ of seizin as in a real
action, nnder which the plaintiff, having obtained possession, shall
hold the premises as effectually as if conveyed in pursuance of the
(a) 59 Me., 394; 62 Me., 254; 65 Me., 491; 70 Me., 59.
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Provision in
case uf the
death of the
obligee before conveyance.
RS.,c.ll1,§9.

Administrator may
petition for
authority to
make conveyance.
R S., c. 111,
§ 10.
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decree; or the court may enforce their decree by any other process according to chancery proceedings.
SEC. 11. If the person, entitled to such conveyance, dies before
bringing his suit, or before the conveyance is completed, or such
seizin and possession are obtained, his heir, devisee, or other person entitled to the estate under him, may bring and prosecute such
suit, and shall be entitled to the conveyance, or seizin and possession, in like manner as the obligee.
SEC. 12. If the party to whom any such conveyances was to be
made, 01' those claiming under him, do not commence a suit aB
before provided, and the heirs of the deceased party are under age,
or otherwise incompetent to convey the lands contracted for, the
executor or administrator of the deceased may file a bill in equity
ill the supreme judicial court, setting forth the contract, and circumstances of the case; whereupon the conrt, by theh' decree, may
anthorize such executor or administrator to convey the estate as
the deceased should have done; and such conveyance shall be
deemed a performance of the contract on the part of the deceased,
so as to entitle his heirs, executors, or administrators, to d!3111and
a performance thereof on his [the] part. [of the other party.] '"

CHAPTER 112.
RECOGNIZANCE FOR DEBTS.
SEC. 1. Who may enter into recognizance, and the form thereof.
2. The justice to certify, record, and deliver to creditor, to be filed and
recorded with the clerk of the courts; who may issue and renew
execution thereon, to be executed by all proper officers.
3. When not to run against the lands or body of the debtor.
4. Adrninistmtor of creditor may renew execution; if debtor dies, or
after three years, action of debt may be brought as on judgment.
5. Consequence, if one of several debtors or creditors dies.
6. Remedy, if execution is wrongfully issued.
Who may
enter into
recognizance, and

SEC. 1. Any person legally capable, may recognize to pay a
debt by signing, sealing and acknowledging a recognizance before
a justice of the peace, in substance as follows : -

* [NOTE. The grammatical inaccuracy of this line was brought to the
commissioner's attention by Ex-Judge Henry C. Goodenow, of Bangor.]
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"I, A. n., of - - , in the county of - - , do owe unto O. D.,
of - - , in the county of - - , the sum of $--.-, to be paid to
the said O. D., Oil the - - day of - - , 18-; and if I fail to pay
said debt at the time aforesaid, I will and gran t that the said debt
be levied of my goods and ehattels, lands, and tenements, and in
want thereof upon my body.
In testimony whereof, I have hereto set my hand and seal, this
- - day of - - , A. D., 18-."
SEC. 2. The justice shall an nex his certificate to it, record it
and deli vcr it to the creditor; and if the debt is not paid at the
time appointed, the creditor may deliver the l'eeognizance to the
clerk of the conrt of the county where taken, who shall record it
in a book kept for that pl1l'pose, and place it on the files of the
court; and at any time within thl'ee years after the debt becomes
aue, without allY order of cOllrt, he may issue an execntion thereon,
including all intel'est dne by the teL'ms of the recognizance, varying
the form of the execution aecordingly, to be renewed by the elerk,
served, and executed by all propel' officcrs, as any other execution.
SEC. 3. If the snm originally due on sneh recognizance does
not exeeed twenty dollars, execution shall not bc issued against
the lands of the debtor; and if the sum is less than ten dollars, it
shall not be issued against his body.
"
SEC. 4. If the creditor dies before the debt is fully paid, his
exeentor or administrator may rencw snell exeelltion in his own
name; and it' the debtor dies, no execution shall issue of conrse,
but the ercditor in that case, and also after the expiration of three
years from the time of payment in the reeognizance, may have an
action of debt as in case of judgment.
SEC. 5. Where there are several debtors 01' Cl'editors, and one
or more of them dies before the debt is paid, the rights of the surviving creditors, and the obligations at' the snrviving debtors, shall
be the same as in case of a jndgment.
SEC. 6. Any person, injnred by the sning out or service of
such execution, shall have his remedy by writ of audita querela
or otherwise, as in case the execution had been sued out upon a
jndglllent.
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the form
thereof.
R.S.,c.112,§1.

1IIfty be filed
ftud recorded
with clerk of
the courts,
ftnd executions issued
and renewed
thereon.
R.S"c.112,§2.
69 1IIe., 218.

When not to
run against
the lands or
body of the
debtor.
R,S"c.112,§3.
Administrator may
renewexecution, &c.
R.S.,c,112,§4.
1 Me., 161.

If one of several debtors
or creditors
dies, consequence.
RS.,c.112,§5.

Remedy, if
ex' on is
wrongfully
issued.
RS.,c,112,§6.
5 Me., 379.
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CHAPTER 113.
RELIEF OF POOR DEBTORS.
ARRESTS ON MESNE PROCESS.
SEC. 1.

No arrest on mesne process on contract, except where specially
provided. Arrests allowed in actions not founded on contract.
ARRESTS AND DISCLOSURES ON LEAVING THE STATE.

SEC. 2. Debtor about to leave the state, may be arrested in certain cases.
3. Disclosure on sllch arrest, how made.
4. Notice thereof to be given to the plaintiff.
5. Justices may adjourn.
6. Mode of makiug disclosure; adjudication of justices; effect of
discharge.
7. Lien on property disclosed, how preserved. Provisions of section
fourteen applicable.
DISCLOSURES ON MESNE PROCESS BEFORE JUDGlIIENT.
SEC. S.
9.

10.
11.
12.
13.
14.

Defendant may in all cases disclose on return of writ. Notice, how
to be given.
Effect thereof; lien on property disclosed.
Certificate of real estate disclosed to be filed in registry of deeds.
How to preserve lien on personal estate.
Disclosure on mesne process by consent of lJarties, how to be made.
Execution to issue against body, unless there is a disclosure and
discharge.
Certain property, which cannot be come at to be attached, to be
delivered' up on disclosure, or assigned.

BONDS IN MESNE PROCESS AND DISCLOSURES AFTER JUDGMENT.
SEC. 15.

Persons arrested may give bond to disclose in a certain time after
judgment.
16. Proceedings if debtor has given bond on mesne process.
17. Debtor in such case may go at large thirty days during the lien on
the property disclosed.
1S. Effect of creditor's election to arrest on execntion or otherwise.

ARRESTS AND BONDS ON EXECUTION, AND DISCLOSURES THEREON.
SEC. 19. No arrest on execution if debt is less than ten dollars.
20. Arrests in other cases, and mode of release. Proceedings if not
discharged.
21. Debtor may disclose without giving bond, when and how. Officer's
fees to be first paid.
22. Debtor in jail may also disclose, and how. Notice how served.
What fees to be first paid.
23. If not discharged, remanded; otherwise oath administered and certificate given, and effect of it.
24. Bond may be given on such arrest; condition and effect thereof.
25. Valid statute bond if not double the amount.
26. Application by a deb~' bonded or imprisoned, to a justice, for
privilege of poor debtor's oath. Justice to appoint time and
place, and cite creditor.
27. Citation, how served on anyone creditor, his attorney or agent.
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SEC. 28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
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F)xamination before two justices of the quorum; proceedings.
CHAP.
Creditor may put questions, have them 'answered in writing and
sworn to, and may have a copy.
Wheu the justices may administer the oath. Form thereof.
Certain pl~operty disclosed, which cannot be come at to be attached,
may be appraised and set off to the creditor, and how.
Creditor may accept it within thirty days; if not, returned to debtor.
Form of justice's certificate of discharge.
Effect of such certificate.
Effect of voluntary release by creditor, from arrest on execution.
Officer may indorse such release on the execution, and then levy
the execntion on property.
Preservation of creditor's lien on real estate disclosed.
Lien on personal estate disclosed; consequences if debtor or any
person transfers or conceals it.
Bond taken on execution to be returned therewith, for benefit of
creditor. .
Amount recoverable thereon, if forfeited.
ARRESTS FOR TAXES.

SEc.41.

Persons arrested for taxes entitled to the privileges of this chapter.
Variation in form of oath and certificate.
GENERAL PROVISIONS.

SEC. 42.

43.
44.
45.
46.
47.

48.
49.
50.

Manner of selecting the justices to take the disclosure; if two do
not agree, they may select a third; if they cannot agree on a
third, the officer may choose him; majority may decide.
Judges of municipal or police courts may act as justices.
Persons incompetent as witnesses noL to be precluded from taking
poor debtor's oath.
Costs for creditor if debtor is not discharged.
Debtor twice refused a discharge may apply to court for a commissioner to disclose again; who shall give notice, proceedings.
After debtor is examined, other evidence or depositions may be
illtroduced; and same depositions may be used in subsequent
disclosures.
Bond valid though not taken for exact amount; officer not responsible beyond actual damage.
Suits on bond to be brought within one year after forfeiture; except
as provided in sections 90 and 92 of clutpter 81.
Creditors not to be cited to disclosures on islands. Exceptions.
DISCLOSURE

SEC. 51.
52.
53.

M.
55.
56.
57.
58.
59.

Co~aIIssIONERS.

Supreme court shall appoint commissioners of disclosure.
Owners of judgments may h,we a disclosure before a commissioner.
Creditor to apply to commissioner in writing; his statement and
prayer.
Commissioner shall issue subpcena to debtor.
Service of subpcena. Length of notice.
Debtor shall disclose on oath, and may be examined by petitioner.
Coiu, currency, and other property to be delivered by debtor to
petitioner. In case of disagreement as to value, remedies.
By filing certificate, petitioner crealills a lien on real estate disclosed.
Debtor forbidden to dispose thereo'rduring lien. Penalty"
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CHAP. 113. SEC. 60. Persons suffered to hold property of debtor may be subprnnaed.
Proceedings. Such property subject to a thirty days' lien.
To be assigned to creditor, when parties do not agree, if creditor gives bond.
61. Commissio'ner may compel debtor to appear.
62. Penalty for refusing to make full disclosure.
63. Proceedings may be adjourned from day to day.
64. Fees of commissioner and of officer; how paid and tftxed.
65. Former remedies a~ainst debtors not affected. Commissioner shall
certify disclosure on the execution.
66. After debtor's examination, other evidence may be introduced.
FALSE DISCLOSURES AND AIDING IN ]l'RAUDULENT CONVEYANCES.
SEC. 67.
68.

Liability of debtor if he discloses falsely. Proceedings of creditor
in such case. Effect if creditor prevails.
Liability of. persons aiding in fraudulent concealment and transfer
of property; double damages.
DAMAGES ON BONDS.

SEC. 69.

In all ftctions upon a debtor's bond, if debtor has taken poor
debtor's oath, only actual damages can be recovered.
70. The new judgment on any such bond, to operate as a discharge of
the old judgment, so far as it goes. Costs.
'WILLFUL TRESPASS.

SEC. 71 •. Disability of persons committed for willful trespass.
SUPPORT OF DEBTORS IN JAIL.
SEC. 72.
73.

Prison keeper shall require the creditor to advance one week's
board of debtor. Special provision in case of several executions.
Adjustment of price of boftrd.
PROVISIONS RELATING TO DEBTORS TO THE STATE.

SEC. 74.

75.
76.
77.
78.

79.
80.

Such debtor may apply to a justice of the supreme court. Notice
to be given to county attorney, or attorney general.
Proceedings and power to releftse the debtor.
Justice may discharge him or the debt, on payment or security for
a part.
Jailer to comply with decision of judge.
Adjudication to be entered on the record.
Sftme power vested in the county commissioners.
Applic[ttion by such debtor to t[tke the poor debtor's oath, [tnd
citation to the county attorney. County attorney to attend.
O[tths and certificates in such cases.
ARRESTS ON :MESNE PROCESS.

No arrest on
mesne process, on contract., unless
going out of
the stftte, except in action of tort.
R.S.,c.113,§1.
66 Me., 251.
7BIe.,28,232.

SEC. 1. No person shall be arrested on mesne pl'oeess in a snit
on conti'act, express or imrliec1, 01' on a judglllent 011 snell contraet, exeept as provided in the following seetion; and the writ
or pI'ocess shall be varied accordingly; but in all other actions,
the original writ or process may run against the body of the
defendant, ancl he may be arrested and imprisoned thereon, or
give bail as provided in eh~)ter eighty-five.
ARRESTS AND DISCLOSURES ON LEAYING THE STATE.

Debtorabout

SEC. 2,

Any persoll, a resident within tlds [the] state or
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not, may be arrested and held to bail, or committed to prison CHAP.ll3.
on mesne process on [a] con tract express or implied, if the snm to leave the
state, may be
demanded amounts to ten dollars, or on a judgment on contract, arrested in •
n cases
if the debt originally recovered and remaining due is ten dollars eertai
R.S.,c.113,§2.
or more, exclusive of interest, when he is about to depart and 5 Me., 293.
16 Me., 399.
reside beyond the limits of thi8 [the] state, with property 01' 20 Me. ,80,467.
28 Me., 48.
lIleans of his own exceeding the amount required for his immedi- 38
Me., 129.
52
Me., 591.
ate support, if the creditor, his agent, or attorney makes oath 57 Me.,
411.
before a justice of the peace, to be certified by such justice on fllllle., 277.
62 Me., 525.
said process, that he has reason to believe and does believe that 63 Mc., 50,
58, 60, 62.
snch debtor is about so to depart, reside, and take with him property 65
Me., 146.
or means as aforesaid, and that the demand, or principal part 68 Me., 257.
71 Me., 406.
thereof, amounting to at least ten dollars, is due to him.
SEC. 3. A debtor arrested or imprisoned, on request to the officer Disclosure
on such ar01' jailer who has him in custody, may be taken before two disinter- rcst. how
made.
ested justices of the peace and quorum, to be selected as provided R.S.,c.113,§3.
15 Me., 56.
in section forty-two, to disclose the actual state of his affaiJ·s.
SEC. 4. Previous to the disclosure, he shall give to the creditor Notice to be
given to the
or one of them, if more than one, his agent, or attorney, due notice plaintiff.
of his intention, and of the time and place for said disclosme, that he R.S.,c.113,§4.
lIlay be present and select one of the justices and be heard thereon;
such notice shall not be less than one day for ev~ry twenty miles
travel, exclusive of Sundays.
SEC. 5. The justices may adjourn from time to time, if they J l1stices may
adjourn.
see cause; and if either of them is not present at the adjournment, R.S.,c.113,§5.
the other lllay adjourn to another time; but no snch adjoUl'n- 18 Me., 144.
28 Me., 460.
ments shall exceed three days in the whole, exclusive of
Sundays.
SEC. 6. If the debtor at the appointed t.ime and place makes a Mode of
making disfull disclosure of the actual state ot' his affairs and of all his prop- closure; adjudication
erty, rights and credits, and answers all proper interrogatories in of
justices;
regard to the same, to the satisfaction of said justices, and they effect of
discharge.
are satisfied that the disclosure is tl'l1e, and do not discover ally- R.S.,c.113,§6.
thing therein inconsistent with his taking the oath prescribed in 14 Me., 477.
section thirty, they muy administer it to him and certify the ff1ct
on the writ; and the debtor shall thereupon be diseharged from
arrest; and no execution issuing on the judgment in the suit, shall
run againat his body, but against his property only.
SEC. 7. All attachable property discloscd by the examination, Lien on
property disor so much as the creditor designates to satisfy his demand, shall closed, 110 W
preserved.
be held as attached from the time of the disclosure nntil thirty days R.S.,c.113,§7.
after final judgment, like other attachments; the officer shall make 65 lIIe., 556.
return thereof on the writ 01' process, certifying the fact that the
property was so disclosed; if it is real'" estate, he shall certify it to
the register of deeds, like other attachments; and if the creditor
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CHAP.113. requires it, at any time before final judgment, he shall take into
his custody any part of the personal property so disclosed, sufficient
to secnre the demand and hold it as in other cases; and the provisions of section fourteen are also applicable to this class of
disclosnres.
DISOLOSURES ON MESNE PROOESS BEFORE JUDGl\IENT.
SEO. 8. 'When a person is served with an original writ, Or
other mesne process, founded on such contract or judgment, in any
other manner than by arrest of the body, he may, at any t.ime
before final jnrlglllent, appeal' before the court or justice, bofo1'e
whom such writ 01' process is pending, or a disinterested comlllissioner or commiE:;sioners appointed by said court or justice, and
su billit himself to exam ination; and snch COl1l't, justice, or eOlumissioner shall give notice, and proceed to take his disclosure as
provided in sections fonr, five, and six, and with like effect.
Effect thereSEO. 9. On sueh examination, the COl1l't, justice, or commisof; lien on
sioner, except as provided in section fourteen, may determine that
property
disclosed.
the execution on the judgment recovered in the suit, shall run
R8.,c.113,§9.
against the property only of the defendant, or otherwise, as justice
requires, on the facts so disclosed Hnd proved; and all attachable
property so disclosed, from the time of the disclosl1l'e, shall be held
attached as provided in section seven, and subject to the provisions of the two following SRctions.
Certificate
SEO. 10. If the disclosed property is real estate, the court, jusof real estate
disclosed, to tice, 01' commissionel', shall deliver to the plaintiff a certificate
be filed in
thereof, stating the names of the parties, and the amount of the
registry of
deeds.
claim in the writ, which the plaintiff shall file with t.he register of
R. S., c. 113,
deeds for the county or district whel'e the estate lies, within five
§ 10.
days after its date; and the register shall enter and file it as ret11l'ns
of offieers making attachments on real estate, and [shall] be entitlod
to tho same fees from the plaintiff.
How to preSEO. 11. If personal estate liable to attachmen t is disclosed, and
serve lien on
the plaintiff states that he is aplwehensive that it may be removod
personal
estate.
R. S., c. 113, or cOllcealed, so that it cannot be taken on execution, the court in
§ 11.
term time, or any justice thel'eof in vacation, 01' the trial justice
20 Me., 221.
before whom the suit is penclillg, may issue all order duly siglled
and scaled, directing any officeI' authol'ized to serve processes in
the snit, to take snch propel·ty into his custody, and hold it as if
originally attached; und he shall execute it accordingly.
Disclosure
SEO. 12. At any time before 01' after the retmn day of any
on mesne
such writ 01' process, the parties to the snit, by a written agreeprocess by
consent of
ment, may appeal' before a jnsti0e of the peace and gnornm in the
parties.
R. S., c. 113, county where the suit is pending; and the defendant shall make
§ 12.
the disclosures, and submit to the examinations and proceedings

Defendant
may ill all
cases disclose on return of writ.
·notice,
how given.
RS.,c.1Vl,§S.
14 Me., 477.
66 Me., 556.
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required in section eight, and the record thereof shall be returned CHAP.113.
to the court or justice before which the suit is pending, before final
judgment, where the proceedings shall be the same as if the disclosure had been before a commissioner appointed for the purpose.
SEC. 13. If no such disclosure and examination are made before EX'Oll to
issue v. the
final judgment, or if the result thereof is adverse to the defend- body, unless
discharged.
ant's right to exemption from arrest, the execution shall run against It.
S., c. 113,
§ 13.
his body.
SEC. 14. If, on any disclosure and examination before judg- Certain property which
ment, it appears that the debtor possesses, has in his power, or, cannot be
at to
with intent to protect the same from his creditors, has assigned, come
bc attached,
secreted, or otherwise disposed of any bank bills, notes, accounts, to be delivered up or
bonds, other contracts, or property not exempted from attachment, assi~ned.
S., c. 113,
but which cannot be reached to be attached from its nature or R.
§ 14.
otherwise, the debtor, if under arrest, shall not be released; nor
shall he be exempted from arrest on execution on judgment in
such suit, unless he assigns and delivers to such person as the
examining magistrate, court, or commissioner appoints, all such
property, or so much of it as they adjudge sufficient security for
the creditor, to be held by him, under the direction of the court
or justice before which the suit is pending, in trust for the parties,
that it may be applied and appropriated as provided in sections
thirty-one and thirty-two.
BONDS ON .MESNE PROCESS AND DISCLOSURES AFTER JUDGl\IENT.
SEC. 15. When a person is arrested or imprisoned on mesne Debtor arrested may
process in a civil action, he may be released, by giving bond to the give
bond to
plaintiff in double the sum for which he is arrested or imprisoned, disclose
within a cerwith surety or sureties, approved by him, or by two or three jus- taiu time
after judgtices of the peace and quorum of the county where the arrest or ment.
R.
S. c. 113,
imprisonment is made, selected and proceeding as prescribed in sec- § 15.
tion forty-two, conditioned that within fifteen days after rendition of 4 Me., 13.
15 Me., 57.
judgment, or after the adjournment of the court in which it is 22 Me., 485.
30 Me., 242.
rendered, he will notify the creditor, his agent, or attorney, to 40
Me., 133.
attend at a certain place in the county, at a time not more than 52 Me., 258.
53 Me., 03.
thirty, nor less than fifteen days after such notice, for the purpose 50 Me., 182,
of disclosure and examination; that he will then and there submit 544.
57 Me., 364.
himtlelf to examination; make true disclosure of his business affairs 71 Me., 232.
and property on oath; and abide the orcler of the justices thereon;
and if the officer serving the writ takes such bond, he shall return
it to the court or justice where the suit is pending.
SEC. 16. After judgment, he may apply in writing to a justice Proceedings
if debtor has
of the peace of the county where he was arrested, who shall issue gi ven bond
on mesne
a citation to the creditor, his agent or attorney; and an examina- process.
tion and disclosure may be had before two justices of the peace ll. S., c. 113,

§ 16.
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Debtor may
go at large
thirty days,
during lien
on property
disclosed.
R. S., c. 113,
§ 17.
20 Me., 468.

Effect of
creditor's
election to
arrest on
execution or
otherwise.
R. S., c. 113,
§ 18.
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and quorum, within the time specified in the bond;' and the same
proceedings shall be had, and the same results [shall] follow, as in
disclosures on bonds given on execution, except as provided in the
following section. (a)
SEO. 17. If the debtor, on such examination, does not entitle
himself, in the opinion of the justices, to the benefit of the oath.
hereinafter provided, and it appears that at that time he has any
real or personal estate, liable to attachment, or any such property
as is described in section thirty-one, they shall permit him to go at
large on his bond, during the thirty days [that] the creditor's lien
exists on the property disclosed; and during that time, the creditor
may elect to arrest him on execution, or [to] enforce his lien on
the property.
SEO. 18. If the creditor elects to so arrest him, and the officer
having the execution, returns that he is not found, his bond shall
be forfeited, and on jbdgment thereon, execution shall issue for
the amount of judgment in the original suit, and interest. If
the debtor is not arrested within that time, and does not avoid
arrest, no execution, issued or founded on such judgment, shall run
against his body, but against his property only.
ARRESTS ON EXEOUTION, AND DISOLOSURES THEREON.

No arrest on
execution if
debt is less
than $10.
R. S., c. 113,
§ 19.
63 Ue., 58,
60,61,62.
Arrests in
other cases,
and mode of
release.
R. S., c. 113,
§ 20.
63 Me., 61.
71 Me., 40'l.
Debtor may
disclose
without
bond; when
and how.
-officer's.
fees to be
first paid.
1878,c.59, § 1.
66 Me., 124.
Disclosure
in jail; fees
to be first
paid.
R. S., c. 113,
§ 22.

19. No person shall be arrested on an execution issued
on a judgment founded on a contract, express or implied, where
the debt is less than ten dollars, exclusive of costs; or on a prior
judgment on contract, where the amount of the original debt
remaining due is less than ten dollars, exclusive of costs; and the
form of the process shall be varied accordingly.
SEO. 20. In all other cases, except where express provision is
by law made to the contrary, an execution shall run against the
body of the judgment debtor; and he may be arrested and imprisoned thereon for the pUl'pose of obtaining a discovery of his property wherewith to satisfy it, as hereinafter stated.
SEO. 21. 'When so arrested, he may, without giving bond, disclose as provided in section twenty-six and the following sections,
by servillg the citation provided for in said section twenty-six upon
the creditor or his attorney, at least twenty-four hours for every
twenty miles travel from his residence thereto. The debtor shall
pay the officer for serving the notice and keeping him from the
arrest to the disclosure, before he can be discharged.
SEO. 22. A debtor committed on execution, may disclose
thereon at the jail, in the manner alld on the notice aforesaid,
which may be served by the jailer or other officer; and besides
SEO.

(et) 10 Me., 335;
51 Me., 109.

15 Me., 338;

21 Me., 442;

22 Me., 401;

48 Me., 103;
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the other fees, [he] shall pay the jailer's fees before he can be
dischal°ged.
SEC. 23. If the debtor, in either case, is not permitted to take
the oath, he shall be l'emanc1ed; but if [he is] permitted, the justices shall administe,' the oath prescribed in section thirty, Hnd
give him the certificate provided in section thirty-three; and the
officer shall make retul'l1 thereof on the execu tion; and no subseqnent execntion shall authorize his al'l'est.
SEC. 24. When a debtor is al'l'ested or imprisoned on execution, he may be released by giving bond to the creditor, in double
the sum due thereon, with s1ll'ety or sureties approved in writing
by the creditor, or by two 01' three just.ices of the peace and quorum, of the county where he is arrested or imprisoned, selected
and proceeding as provided in section forty-two, conditioned that
he will, witbin six months thereafter, cite the creditor before two
just.ices of the peace and of the quorum; submit himself to examination, and take the oath prescribed in section thirty; pay the
debt, interest, costs, and fees, arising in said execution; or deliver
himself into the custody of the keeper of the jail to which he is
li.able to be committed under said execution. (a)
SEC. 25. Snch bond is a valid statnte bond thongh the peualty
varies not exceeding five per cent. from the SUIll aforesaid.i ancl
judgment ill a sui.t thereon shall be "elldered according to section
forty.
SEC. 26. A debtor who has given such bond may apply in
writing within the time limited in his bond to a justicp- of the peace
ill the county where he was arrested, claiming the bcnefit of the
oath authorized in section thirty; or if he is committed or has
delivcred himself into the custody of the jailer, he may apply to
a jnstiee of the same connty, or, at bis request, the jailer shall
apply in his behalf, and ill either case the justice shrlll appoint a
time and place for his examination and issue a citation to the
creditor, under his hand and seal, which citation mHy be in substance as follows: (b)

1005
CHAP.II3.
66 Me., 124.
If not dis-

charged,
remanded;
otherwise
oath allowed
and certificate given,
and effect.
R. S., c. 113,
§ 23.
Bond may be
given on
such arrest;
condition
and effect
thereof.
R. S., c. 113,
§ 24.

When valid.
R. S., c. 113,
§ 25.
See § 48.

Application
by a debtor
under bond
or imprisoned, to disclose.
1874,c.198,§1.

Justice to
cite the
creditor.

"STATE OF MAINE.
- - , ss. To - - - - . You are hereby notified of the desire Form of
citation to
of the debtor as exp"essed in the fOl'egoing application, and ereditor.
that I have appointed - - , the - - day of - - , A. D., 18-,
at - - of tlte [o']clock in the - - noon, and the - - of
- - - - in - - , in said county, as the time and place
(a) 5 Me., 355; 6 Me., 232; 10 Me" 125; 15 Me., 131; 20 Me., 468; 21
Me., 388, 432; 24 Me., 124, 167, 212, 451, 547, 553; 29 Me., 482; 30 JUe., 421;
44 Me., 24, 98; 48 Me., 40, 297; 49 Me., 18, 99; 57 Me., 591; 65 Me., 220;
68 Me., 77,376; 71 Me., 405, 578.
(b) 10 :M:e., 335; l5 Me., 35, 338; 17 lIe., 97, 400; 18 lIe., 121; 32 Me., 28,
452; 35 Me., 159; 48 Me., 81; 51 :Dfe., 109; 71 Me., 188.
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CHAP.113. for said examination. And yon are hereby notifiecl to be pl'esent

Citation how
served on
anyone
creditor, his
attorney or
agent.
R. S., c. 113,
§ 27.
22 Me., 401.
48 Me., 103.
51 ~lIIe., 109.
61 Me., 72.
71 Me., 188.

Examination to be
before two
jnstices.
1878,c.59, § 2.

Remedy for
errors and
defects in
citation.

Creditor may
. put questions and
have sworn
answers in
writing, and
have copy.
R. S., c. 113,
§ 29.
'Vhen justices may
administer
oath.
Form.
n. S., c. 113,
§ 30.
21Me.,55,111,
24 Me., 512.
25 Me., 426.
26 Me., 201.
27 Me., 426.
30 Me., 356.
57 Me., 413.
61 Me., 36,37.
66 Me., 483,
484.
67 Me., 44.
68 Me., 376.

and elect one of the jnstices, and be heard in said examination.
Give[nJ lln~ler my hand and seal at - - , in said county, the
day of - - , A. D., 18-.
- - - - , Justice of the Peace."
SEC. 27. The citation shall be served on the ereditor, or one
of them if more than one, 01' on the attorney of record in the snit,
01' any known allthorized agent of the (H'cditor, by allY officer qualified to serve eivil process uetwcen the same parties, by reading it
to him, 01' leaving an attested copy of it at his place of' last and
usnal abode, or by givi ng it to him in hand fifteen days at least
before the time appointed for the examination, if the creditor is
alive; otherwise it shall be so served on his execntor or admillistrato!', if to be fonnd in the state, and if not, sllch copy shall be
left in like time with tho cledc of' the conrt or magistl'ate who
iss ned the exeelltiou.
SEC. 28. The examination shan be before two disinterested
jnstiees of the peace and quorllll1 for the connty,'who may adjonrn
as provided in section five, and shall examine the citation and
retnrn, and if fonnd coneet, [shallJ examine the debtol' on oath,
eOll(~el'ning his estate and efi'eets, theil' clisposal, and his ability to
pay the debt for whieh he is committed. No citation shaH be
decm'ed incolTect fo!' want of form only, or for circumstantial
en'ors or mistakes, when the pel'son and case ean be rightly understood. Snell el'l'ors and defects may be amended on Illotion of
ei ther party. (a)
SEC. 29. The creditor may propose to the debtor any interl'ogn-tories pertinent to the inquil'Y, and if he requires it, they shall be
answered in writing, alld tbe answers signed and SWOl'n to by the
debtor; and the cl'eclitor IlIaY have a copy thercof cel'tifiec1 by the
jnstiecs, ou paying therefol' twelve cents a page.
SEC. 30. If, on snch examination and hearing', the jl1stiees are
satisfied that the (lebtor's discloSlll'e is trne, and they do Hot discover any thing therein inconsistent witl: his taking the oath, they
may administer it to him as follows:"1-- - - , do solemnly sweal''' (01' affirm) "that I have not
any [noJ real 01' pel'sonal estate,or interest in any, except what
is exempted by statute from attachment and execntion, and what
I have now disclosed; and that since any part of this debt or
canse of action accl'l1ecl, I have not directly or inclit'ectly sold, conveyed. 01' disposed of, 01' intrusted to auy person, HUY of my real
or personal property, to secure it, 01' [toJ receive any benefit fl'om
(a) 12]\1e., 416; 16 Me., 387; 18 Me., 144; 23 Me., 150; 24 Me., 167,199;
25 Me., 425; 39 Me., 269; 50 Me., 335; 54 Ue., 388; 56 Me., 545; 68 Me., 376 j
72 Ue., 486.

TITLE IX.]

RELIEF OF POOR DEBTORS.

1007

it to myself 01' others, with an intent to defraud any of my credit- CHAP.

113.

ors. So help me God ;" (01', "this I do uncleI' the pains and penalti es of perj my.")
SEC. 31. ·When, from such disclosure, it appears that the debtor Certain property disclospossesses 01' has under his cOlltrol any bank bills, notes, accounts, ed, which
be
bouds, or other con tracts, or property, not exempted by statn te cannot
COllle at to
fl'om attachment, which cannot be come at to be attached, and the be attached,
may be apcreditor and debtor cannot. agree to apply the SHme towards the praised off to
the creditor,
debt, the jnstices hearing the disclosl1re shall appraise and set off and how.
S., c. 113,
enough of such property to satisfy the debt, cost, and charges; §R.31.
and the creditor 01' his attorlley, if present, may select the property 21 Me., 193.
28 Me., 313.
to be appraised. If the creditor accepts it, it may be assigned and 29 Me., 3G9,
32 Me., 459.
deli vered by the debtor to him, and applied towards the satisfac- 35
Me., 495,
tion of his demand. If any particular article of snch propert,Y, 592.
38 Me., 215.
necessary or eOl1venient to be applied in satisfaction of the exeCll- 47 nIe., 182.
40 Me., 101,
tion, excceds the amonnt due thel'eon, and is not divisible in its 355.
Me., 413.
nfltl1l'e, the creditor may take it, by paying the overplus to the 57
50 Me., 209.
01
Me., 35.
debtor, 01' securing it to the satisfaction of the justices.
SEC. 32. If the creditor is absent, or does not so accept it, the Creditor may
accept it
debtor shall deposit with the justices a written assignment to the wi thin thirty
days; if not,
creditor of all the property thus appraised and set oft'; and they it
is to be
returned
to
shall make a record of such proceedings, and canse snch property
debtor.
to be safely kept and secured for tile tel'7n of thirty days thereaftm', R. S., c. 113,
to be delivered to the creditor with the assignment, on demand, § 32.
within that time. If not so demHnded, they shall be retnrned to
the debtor.
SEC. 33. After the oath is administered and the property dis- Form of justice's certificlosed is duly secmed, the jllstices shall make out and deliver to cate of
discharge.
the debtor a certificate under their hands and seals in the forlll R.
S., c. 113,
§ 33.
following:
"STATE OF MAINE.

11 Me.,
18 Me.,
19 Me.,
20 Me.,
23 Me.,
24 Me.,
20 Me.,
27 Me.,

240.
342.
453.

485.
- - , ss. To the sheriff of the connty of - - , or his depnty,
492.
and to the keeper of the jail at - - , " (01' to any corOller or con199.
447.
stable.)
154,
[L. s.] ""\Ye, the snbscribers, two disinterested justices of the 178.
30 Me., 349.
[L. s.] peace and quorum in and for said connty of - - , 33 Me., 501.
34 Me., 231.
hel'eby certify, that - - - - , a pOol' debtor arrested on a certain 119 Me., 505.
51 Me., 195.
execution issued by" (here insert the nallle and style of the court, 50
Me., 483.
01' of the [trial] jl1stice oj' tl~e peace, and the amount of the jndgll1ent,
and dnte of the judgment and' execution,) "and committed to the
jail at·-- aforesaid," (or, "enlarged on giving bond to the creditor,"
as the case may he,) "has caused - - - - , the creditor, to be
notified, according to law, of his desire to take the benefit of the
one hundred [and] thirteenth chapter of the revised statutes; that in
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CHAP. 113. our opinion he is clearly entitled to the benefit of the oath pre.
scribed ill section thirty thereof; and that we have, after due caution, administered it to him.
-Witness our hands and seals, this - - day of - - , A. D.,
18~.

- - - - , chosen by [the] - - .
- - - - , chosen by [the] - - . "
Effect of
SEC. 34. The debtor, on delivering the cert.ificate to the prison
such cel,tift·
keeper, 01' filing it in his office if imprisoned, shall be set at liberty,
cate.
R. S., c, 113, so fm' as relates to this execntion; and his body forever after shall
§ 34.
20 Me., 75.
be free from arrest thereon, and 011 evm'y subsequent execution
24 Me., 452.
issued on the jndgment, 01' on any other judgment founded thereon,
except as provided in 'seetions thirty-eight and sixty-seven.
Effect of volSEC. 35. .A creditor may discharge his debtor frOln arrest, or
untary reimprisonment on execution, by g'iving to the officer or jailer havlease by
creditor
from arrest. ing him ill cUBtody a wl'itten permission to go at large; and it
R. S., c. 113, shall have the same effect as a disclull'ge or disclosure.
§ 35.
SEC. 36. A certificate of a diseharg'e on exeeution in any of
Officer may
indorse rethe
modes hereby anthol'ized, alJd of the canse of it, shall, at any
lease on the
execution
time, at the creditor's reqnest, be indOl'sed 011 the execution by the
and proceed
officer who had slH~h Clebtor in eustody; ancl if it is before the return
to levy on
property,
R. S., c. 113, clay of the execution, it may still be levied on his property; if
§ 3G.
after, it ruay be renewed like other executions, against his property
only; and the jndgment may be revived 0;' kept in force, with
said execution, as judgments iu other cases.
Preservation
SEC. 37. If an execution debtor discloses any real estate liable
of creditor's
to be seized on execution, the jnstices shall give the ereditor a
lien on real
estate
certificate
thereof, stating the names of the parties, and the amonnt
disclosed.
R. S., c. 113, of the exeention; and the creditor shall have a lien thereon for
§ 37.
thirty days thereafter, if he files the certificate with the register
31 Me., 57.
of deeds of the county or district where the real estate lies within
five days from the date of the diselosUl'e; and the register shall
enter and file it like officers' returns of attachments.
Lien on perSEC. 38. If he diseloses personal estate liable to be seized on
sonal estate
execution, the creditor shall have a lien on it, 01' so much of it as
disclosed.
Effect if
the
jnstices, in their record, judge necessary for thirty days; and
debtor or
any person
if the debtor transfers, conceals, or otherwise disposes of it within
conceals it.
R. S., c. 113, said time or snffers it to be done, or refuses to snrrellder it, on
§ 38.
demand, to any propel' officer having an execution on the same
20 Me., 4G8.
judgment, the debtor shall have no benefit from the certificate
described ill section thirty-three; and the creditor may recover, in
an action on the case against him, or any person f'rundnlently aiding in snch transfer, coneealment, 01' disposal, double the amount
dne on said execution; and any execution on a judgment in such
action shall run against the body [bodies] of the debtor and otlleI'
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persons so aiding; but the payment thereof shall be a satisfaction CHAP.lI3.
of the original debt.
SEC. 39. Every offieer, taking a bond on an execution, shall Bond t[tken
on ex'on ,to
retnrn it with the execution for the beuefit of the creditor, who be returned
therewith,
may receive it on filing a copy with the clerk of court, judge or and
creditor
justice to whom it is returned. He may also receive from the to h[tve copy.
R. S., c. 113,
§ 39.
jailer allY such bond in his hands on the like terms.
SEC. 40. If the debtor fails to fullfil the condition of such bond, Amount
recoverable
judgment in a suit thereon shall be rendered for the amouut of thereon, if
forfeited.
the execution, costs, and fees of service, with interest thereon, R.
S., c. 113,
against all the obligors; and a special judgment agaillst the prin- § 40.
cipal, for a sum equal to the interest on said ftlUOuut, at the rate
of twenty pel' ceut. [a] by the year, after the breach of the boud. (a)
ARRESTS FOR TAXES.

SEc.41. Any person arrested 01' imprisoned by virtue of [on]
a wal'l'aut for the collection of a public tax, 01' any constable, colledol', 01' deputy sheriff, arrested 01' imprisoned fOI' default in collecting taxes committed to him, shall have the privileges, and be
subjeet to the obligations of this ehapter, as if 1tl'l'ostod 01' imprisoned on execution fOI' debt; and for all ptu'poses relating thereto,
the assessors of the town fOI' the time being where the tax was
assessed, shall be deemed the ereditol's, and eorl'espollding vel'bal
alterations shall be made in the oath and certificate of discharge;
but nothing herein shall exempt any property from distress fo!'
taxes, exeopt those implements, tools, and IIrtieles of fUl'lliture
which are exe~npt by law from attachment for debt.

Persons
[trrested on
t[txw[trr[tnts,
and officers
for default in
collecting
ta,xes. have
privileges
and are subject to obligations, as
if arrested
for debt.
1878. c. 79.
19 Me., 326.
39 Me., 346.
Assessors of
towns deemed credi tors.
Property
exempt.

GENERAL PROVISIONS.

SEC. 42. One of the justices to heal' a disclosure, may be chosen
by the debtor, and the other by the creditor, his agent, or attorney;
and if at the time appointed, he refuses, or unreasonably neglects
to appoint, or to procure his attendance, the other may be chosen
by an officer who has the debtor in charge, or if not in charge,
who might serve the precept on which he was arrested; and in
that case, the justice chosen by the debtor, if he deems it necessary, may adjourn once, not exceeding twenty-four hours, S unclays
excluded, to enable the debtor to procure the attendance of another
justice. If the justices do not agree, they may choose a third; if
they cannot agree on a third, such officer may choose him; and a
majority may decide. (b)
(a) 15 Me., 340; 16 Me., 356; 18 Me., 122; 20 Me., 376; 22 Me., 162;
23 Me., 27,103, 246; 2,1 Me., 124; 27 Me., 104; 39 Me., 435; 44 Me., 78;
63 Me., 160; 08 Me., 484; 72 Me., 262.
(b) 21 Me.,209; 23 Me., 27, 494; 24 Me., 200; 2(1 Me., 104; 27 Me., 4B8,
555; 28 Me., 450; 29 Me., 107; 30 Me., 102, 258; 32 nie., 336; 33 Me., 383;
39 Me.,500; 47 Me., 30, 150; 49 ~Me., 437; 50 Me.,335; 54 Me., 206, 388;
50 Me., 183; 60 1\le., 268; 61 Me., 37; 65 Me., 220; 71 Me., 578.

Manner of
selecting the
justices to
take the
disclosure.
R. S., c. 113,
§ 42.
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43. The judge of a municipal or police court shall have
the same powers, duties and obligations under this chapter, as a
judges.
R. S., c. 113, justice of the peace and quorum of his county.
§ 43.
SEC. 44. No criminal conviction, or other disqualification to
No one
be a witness, shall preclude a debtor from relief under this chapter.
precluded
frol11 o~tll.
SEC. 45. If a debtor fails in any application for a discharge
R. S., c. 113,
§ 44.
from arrest or imprisonment, the creditor shall recover his costs as
CostR for
in actions before a trial justice, and the justices shall issne execucredi tor if
deLtor is not tion therefor; but no such failure shall prevent his obtaining a
disch~rged.
R. S., c. 113, discharge at any future examination, except as provided in sec§ 45.
tions thirty-eight and sixty-seven.
SEC. 46. A debtor who has been twice refused a discharge, shall
Debtor twice
refused disnot
again disclose before such justice; but may apply to a judge
chal'g'e, Inay
apply to
of the supreme judicial court, who in term time or vacation, after
conrt for ~
cOlllmission- notice to the creditor or his attorney, and a hearing of the parties,
er to disclose
may appoint a commissioner to take his examination and disclosure;
again, who
sh~ll give
and shall then fix his compensation, which shall be paid by the
notice how,
and proceed- debtor, before commencing his disclosure. The commissioner shall
ing's.
R. S., c. 113, give to the creditor or his attorney, seven days' notice of the time
§ 40.
and place appointed by him for such hearing; and all the pro48 Me., 74.
ceedings relating to such disclosure, oath, discharge and disposition
[disposal] of the property disclosed shall be the same as in disclosure before snch justices, and [shall] have the like effect.
SEC. 47. In any disclosures on lllesne process 01' execution, after
After debtor
is eX~l11ined,
the
examination of the debtor, other competent evidence may be
othcr evidence or de- introduced, and the debtor [may] then be further exa,mined by
positions.
Same l1l~y be either party. Depositions may be used in such disclosure ,: and in
used in
any subsequent disclosure or proceeding on that or another arrest
subsequent
disclosurcs. 01' imprisonment for the same cause of action, the same depositions
R. S., c. 113,
§ 47.
may be used.
SJW. 48. If by mistake or accident, the penalty of a bond taken
Bond when
vrtlid.
by
an officer under this chapter, varies from the sum required by
R. S., c. 113,
§ 48.
law, it is still valid; and the officer is not responsible to either
See § 25.
party beyond the actual damage. (a)
SEC. 49. No suit, on any bond herein authorized to be given,
Lil11it~tion
of suits 011
shall
be sustained unless commenced within one year after the
Louds.
R. S., c. 113, forfeiture; except that the provisions of sections ninety-one and
§ 4U.
ninety-two of chapter eig'hty-olle are applica,ble to such suits.
10 Me., 402.
Crcc1itorsnot
SEC. 50.
In no case of disclosure by virtue of any of the
to be citcd
to hear dis- JJj'ovisions of this chapter, shall a creditor be cited or notified
closures 011 to attend for the purpose of hearing' a disclosure upon any
islands, except in cer- island in this state, except s~tch 'isla.nd is [not] connected with
tain cases.
the main land by a bridge ,01' b7"iclges, unless at the time of
187:3, c. 22.
eRAP.1l3.

SEC.

Municip~l

(a) 23 Me" 103; 24 Me" 547; 31 Me., 351; 35 Me" 275;
453; 68 Me., 376.

49 Me" 99,439,
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said disclosure, the debtor so disclosing resides upon such island, CHAP.II3.
and was arrested in· the county where the same is situated; and
all disclosures made in violation of this section shall be void.
DISCLOSURE COlIHIISSIONERS.

SEC. 51. The supreme judicial court in any county, from time
to time shall appoint such number of commissioners, and in such
localities in the county, as the court shall determine to be necessary
for the purposes of the fifteen following sections, which commissioners shall be sworn and hold office during the pleasure of the
court.
SEC. 52. The owner of any judgment remaining unsatisfied in
any part may have a disclosure of the judgment debtor's business
affairs at any time by proceeding as hereinafter mentioned.
SEC. 53. Such owner shall make application in writing to a
conllllisflioner of the county in which the judgment debtor resides,
stating the amount of said judgment, the court and term at which
it was rendered, the names of the original parties, the title of the
petitioner, and the amount remaining due on the judgment, and
praying for a subpCBna to issue to the debtor to appear and make
disclosure.
SEC. 54. The commissioner, npon such application, shall issne
nnder his hand and seal a snbpCBlla to the debtor, cOlllmanding
him to appeal' before said commissiollC'r at a time and place within
said cOHnty named in the sllbpCBlla, to make full and tl'lle disr.loslll'e
on oath of all his bnsiness and property affairs. The application
shall be annexed to the snbpCBna.
SEC 55. The snlipCBna may be served by alIY officer qnalified
to serve cidl process in said connty, and as other snhpCBnas are
served. The debtor shall have twenty-fonr hOIll'S' notice for every
twenty miles tmvel from his home 01' place of abode at [the] time
of service, to the place of the disclosllre.
SEC. 56. At the time and place uamed in the snbpCBna, the
dehtor shall make on oath, before tlu; said COlllluissiuner, a fnll
allCI ti'lle disclosure of all matters 'i'elating to [tol1ching] the condition of his property, and means and resources, to trallsfers, conveYHllces and gifts by him made or suffered, to claims agaiust him,
to his accouuts with others, and to the disjJosition [disposal] of his
property and earnings. He may be eXHmined by the petitioner
npoll all such matters, and shall prOclll(~e all books and papers pertaiuing thereto. The diseloslll'e shall I)e rednccd to writing if the
petitioner require[s], and [bc] signed by the debtor.
SEG. 57. If it shall satisfactoril.y appeal' to said cOll1mission~r
from saiel disclosure, that the debtol' has in his possession or under
his control any coin, or U nitecl States Ot' natiollal bank note Cl1r-

S. J. court
shall a,ppoint
commissioners of disclosure.
1878,c. 67,§ 1.
71 Me., 7G.

Owners of
unHatisfiod
judo'ment
nutyhave a
disclosure.
1878,c.07, § 2.
Application
to lJe made
in "Tri ting to
a cOlnn1'r.
1878,c.G7, § 3.
-statemcnt.

-prayer.

Commissioner shall issue
sulJpcella to
delJtoJ'to
appmU' and
disclose.
1878, c. (j7, § 4.

SulJpcena, lJy
whom ,md
how served.
1878,c.07, § 5.
-notice.

belJtor shall
make disclosure on
oath.
1878,c.G7, § G.

-may lJe examined by
petitioner.

COlllmissioner may
requirc of
delJtor,deliv-
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CHAP.U3. rency, or any personal property, that cannot be reached to be
ery of coin, taken on execution and 1S not exempt therefrom, he may require
currency,
the said debto1' to deliver to said petitioner enough of said coin or
and other
unexempted
currency at its par value, 01' of said other property at its appraised
property.
1878,c.67, § 7. valne, to satisfy the amount due on said jnclgm811t with the costs
Remediesfor of the disclosure proceedings. If the petitioner and debtor candisagreenot agree npon the value of sneh property, the same shall be delivment upon
value of
ered
by the debtor to ally officer holding the execution, to be sold
property.

Petitioner
to have lien
on real estate
and personal
property disclosed, by
filing certificate.
1878,c.67, §8.

Penalty for
de btor's disposing of
property
during continuance of
lien.
1878,c.67, § 9.
Commissioner to issue
subpCllUa to
other persons supposed to hold
property of
debtor.

Testimony
may be rereduced to
writing and
signed.
Creditor to
have Hen upon property
or credits
held by such
person for

thereon. If snch property consists of choses in action, and the
parties CHl1110t agree npon their valne, they shall be assigned by
the debtor to the petitioner, if he shall give the debtor a bond
with sufficient surety., accepted by said commissioner, to acconnt
for and pay over to said debtor the slll'plns of the proceeds of snch
choses in action, after satisfying said judgment and costs.
SEC. 58. The petitioner shall have a lien on real estate dis,
closed, by filing within five days after said disclosure is completed,
in the registry of deeds of the county [district] where snch real estate
is situated, a certificate stating the names of the parties, the amollut
due on the jndgment, and the fact of the disclosnre. Snch lien
shall continne ten days f1'0111 the filing oj the cel'tijicate aforesaid.
He shall have a similar lien on personul property disclosed, by
filing a similar certifieate in the oftiee of the clerk of the town in
which sllch debtor resid~s.
SEC. 59. Dlll'ing the continuance of said lien the said deMol'
shall not sell, give away, transfer, eloign, nor conceal any of such
property, under penalty of a fine not exceeding five hnndred dollars 01' imprisonmeut less than one year. Any person aiding the
debtor in such sale, gift, transfer, eloignment, or concealment
shall be similarly pnnished.
SEC. 60. If thel'e slwll satisjactot'ily appeal' to said commissioner [finds] reasonable eause to believe that any other person holds
any propert'y or credits of the debtor in trust for him, or in fraud of
his creditOl's, 01' if the petitioner shall make oath that he believes
that onch other person so holds property of the debtor, the comlllissioner shall issue a similarsnilpCBna to such person to appear and
testitY in relation thereto, such sub]Jcena [the same] to be served as
subpCBnas ill civil suits. The testimon'y of such witness mfty be reduced to writing, Hnd signed by him, and if it shall satisfactorily
appeal' to the commissiolJer, from all the evidence 1n the case, that
snch person so holds property 01' credits of the debtor, he shall so
certify upon the execution; and the creditor shall have a lien upon
said property 01' (Jreclits fa\' thirty days succeeding such disclosme, to
be enforced by bill in equity 01' trustee process, allll if npon such bill
in equity or tl'llstee process, the court find[s] such property or credits
so held as aforesaid, it may order such jJl'Opel'ty 0'1' credits, [the
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same,J or so mnch of them as may be necessary to satisf.Y the judg- CHAP. 113.
ment and all costs, to be conveyed, transferred 01' assigned to the thirty days.
1879,c.91, § 1.
creditor; and if the parties cannot agree upon the value of snch Property or
property or credits, they shall be assigned to the creditor, if he credits to be
assig'ned to
shall give such trustee a bond with sufficient surety, accepted by creditor if
parties do
the court, to acconnt for and pay over to said trnstee the surplns not ag'l'ee.
Creditor to
of the proceeds of such property or credits, after satisfying said give
bond.
judglllent and costs.
SEC. 61. If the debtor, 01' any otheJ' person duly served with Commissioner luay COIllsu bpmna as above provided, shall refnse or negleet to appeal', the pel debtor to
appeal'.
commissioner shall issue a capias to bring said debtor or other 1878,c,67,§11.
person before him, and may impose a fine not exceeding ten dollars and costs of capias, anrl service thereof, for such lIeglect; and
in default of payment may commit him to jail until paid.
SEC. 62. If the debtor, or other person dnly served with sub- Penalty for
refusal to
pmna, shall refuse to testify in obedience thereto, or shallrefnse testify or to
full
to answer any propel' question, or if the debtor shall refl1se to make
disclosure.
make full disclosUl'e upon all matters named in section fifty-six, 1878,c.57,§12.
01' if tl~e said debtor shall refuse to comply with any propel' order
of the commissioner, or ped'orm the duty imposed upon him by
section fifty-seven, he shall be adjndgecl to be in contempt, and
be committed to jail ulltil he purge[sJ himself of snch contempt
by compliance, or be [isJ otherwise discharged by dne process of
law. The warrant of commitment shall state specifically the contempt of which the prisoner is guilty.
SEC. 63. The comlllissioner, for canse shown by either party, Proceedings
may be admay adjont'n the proceedings before him from time to time, not journedfrom
clay to day.
exceeding five days.
1878,c. 57, §13.
SEC. 04. The cOlllmissioner shall be en tit led to fifty cents for sn b- Fees of commissioner.
pmnas to debtor, twenty-five cents for each extra subpmna, twenty- 1878,c.67,§14.
five cents for capias, fifty cents for wanaut of commitment, and three
clollars for each day in hearing the disclosnre and other testimony.
The fees of officers shall be the same as 1'01' sel'\;ice of other pro- -of officers.
cess of similaJ' nature. The petitioner may, if the commissi oner
authol'ize[sJ it, procure an officer to be in attendance during the
proceedings, and the fees for snch attendance shall be seventy-five
cents Pel' [aJ day. These fees shall be paid by the petitioner, and -how paid
may be added to the costs on the judgment alld execution. They and taxed.
shall be taxed by the jnstice and certified in detail on the back of
the execntion.
SEC. 65. Nothing herein contained shall affect any other rem- Former remedies for enedy llOW existing 1'01' the enforcement of judgments andexecntions; forcement of
judgments
but any debtor making a disclosure before a commissioner shall and
execunot be arrested 011 any exeelltioll upon said judgmellt, nOi' shall tions, not
affected.
any debtor wh0 has disclosed npon a\'l'est on all'y execn tion be 1878,c,G7,§15.
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disclosure.
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required to disclose on the same judgment before a commissioner.
The cOlllmissioner shall make on the execution a certificate of
the fact of the disclosure.
SEC. 66. In any disclosl1l'e before' a commissioner, after the
examination of the debtor, other competent evidence may be
introduced by either party, and the debtor [may] be then fnrther
examined by either party. Depositions may be llsed in such disclosnres, and the commissioner shall have power, at the reqnest of
either party, to issue snbpcenas to witnesses, and 'witnesses [who]
shall be entitled to the sall1e fees as witnesses before a trial justice,
which shall be taxed by the cOlllmissioner and certified in detail
on the baek of the execution and shall be paid by the debtor.
FALSE DISCLOSURES AND AIDING IN FRAUDULENT CONVEYANCES.

SEC. 67. When a debtor, herein authorized ,or required to disclose on oath, willfnlly discloses falsely, withholds, 01' suppresses
the truth, the creditor of record 01' in interest may bring a special
action on the case agaiust him, whether he is criminally prosecnted
or not, partieularlY alleging the false' oath and fraudulent COllcealment of his estate or property; and, on oath, before a jnstice
of the peace, [he] may declare his belief' of the truth of the allegations in the wri t; sueh jnstice 8hall certify the oath on the writ ;
and therenpon the debtor shall be held to bail, or in default thereof,
committed to jail to abide the jndgllleut iu the suit; and if the
creditOl' prevails in the snit, judgment shall be rendered against
the debtor, for double the amount of the debt and charges on the
former judgment; and the debtor may be al'l'estec1 and committed
to prison on allY exeention isslled on the judgment last recovered,
without the privilege of release 01' diseharge, except by payment
or consent of the creclitOl·.
SEC. 68. Whoevel' knowingly aids or assists a debtor or pdsPersons aiel-·
ing in fraudOller
in a fraudulent transfer or concealment of his property to
ulent concealment or secure it from creditors, and [to] prevent its atta(~hll1ent 01' seizure
transfer,
on exeeution, shall be liable to any creditor sni.ng therefor in an
liallle to
double damaetioll on the case, in double the amollnt of pl'Operty so franduages.
It S., c. 113, lently, transferred 0[' coneealed, not exeeeding double the amount
§ 51.
of snch creditor's demand. (ct)

Liability of a
de btor if he
discloses
falsely.
R S., c. 113,
§ 50.
41 ])Ie., 91.
57 ])Ie., 414.
71 ])Ie., 77.

DA:nfAGES ON BONDS.
In action on
bond, if
debtor has
taken oath,
only actual
damages

SEC. 69. In all actions on any bond gi.ven by a debtor to obtain
his release from arrest on lllesne process, execntion, or warrant of
distress fo[' taxes, if it appears that, prior to the breach of any of
its conditions, the principal had legally notified the creditor, or
(a) 25 Me., 254; 57 Me., 412, 414, 418;
368; 71 Me., 179,216.

59 ])Ie., 240;

60 Me., 228;

67 Me.,
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the assessors who issued such warrant, and had been allowed by CHAP.II3.
two justices of the peace and of the quorum of the cOLlnty where recovered.
R. S., c. 113,
the arrest was made, haying jurisdiction and legally competent to § 52.
act in the matter, to take, and had taken the oath prescribed in
se(~tioll thirty, the damages shall be assessed by the jllry, at the
request of either party; otherwise, by the court. The amollut
assessed shall be the real and actual damage, and any legal eYidence on that point may be illtroduecd by either party. In ally
sueh action, eyic1enee may be received to show that no legal service
of the eitation was made on the creditor or assessors, though it
may contradict the record and certificate of the magistrates who
administered the oath. (a)
SEC. 70. If the whole amount due on the execution or wal'- The new
judgment on
rant of distress is recovered in any such action, the new judgment snch bond to
as
shall be a discharge of said execution or warrant of distress; if operate
discharge of
only a part is recovered it shall be a discharge of such part. If old judgment as far
the penalty in the bond in such action be [is] more than twenty as it goes.
c. 220.
dollars, the plaintiff shall recover full cost[s al-]though the 1874,
25 Me., 113.
34
Me.,
24.
amount of damages recovered be [is] less than twenty dollanl.
If the verdict or judgment is that the creditor has sustained no Costs.
damage, neither party shall recover cost. [s.]
WILLFUL TRESPASS.
SEC. 71. When, in the trial of an action of trespass on property, the court, jury, or magistrate, determines that such trespass
was committed willfully, and the fact is recorded, and noted on
the margin of the execution on such judgment, and the debtor is
thereon arrested and committed to prison, he shall not be entitled
to give any bond for his liberation; and if he applies to take the
oath described in section thirty, no notice shall be issued to the
creditor till [until] at least thirty days after his commitment.

Disabili ty of
persons committed for
willful
trespass.
R. tl., c. 113,
§ 54.

SUPPORT OF DEBTORS IN JAIL.
SEC. 72. 'When a person delivers himself into the custody of the Prison
keeper may
jailer to save the condition of a bond given on execution, and makes rcq
uire creda written complaint, by him signed and sworn to, stating that he is itor to support debtor,
unable to support himself in jail, and has not sufficient property to and how and
when.
furnish security for his support, the jailer may require of anyone R.
S., c. 113,
of the creditors, their agent or attorney, security for his support; § 55.
20 Me., 557.
and unless it is satisfactorily furnished within eight days after the 36 Me., 403.
Me., 258.
request, or money is paid in advance therefor from time to time, 03
GG nIe., 125.
71
Me., 407.
he may relea8e him; [and] when a debtor is committed to prison
(a) 15 Me., 35; 27 Me., 426; 28 Me., 50, 324; 30 Me., 349, 457; 32 Me., 459;
33 Me., 358, 389, 3!J1, 501; 35 Me., 107; 36 Me., 243; 42 ;)le., 345; 44 Me., 55,
98; 47 Me., 33,151,182; 48 Me., 81; 49 Me., 99, 102,436,453; 51 Me., 109;
52 Me., 258; 56 Me., 183, 517; 61 Me., 33, 35, 37; 66 Me., 484.
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CHAP. 113.
Creditor to
advance pay
for one
week's
board of
debtor committed to
prison.
1876, c. 139.
66 Me., 125.

on mesne 'process or execution, the creditor committing said debtor
shall advance to the jailer pay for one week's board of said debtor;
but when a debtor is committed on more than one execution at
the same time, the jailer shall be entitled to pay for board only
on the first execution, to be paid for equally by all the creditors
on whose executions he is committed; and the first creditor may
haye an action against the otl{er committing creditors for their
proportion thereof; and if such debtor is discharged on the ftrst
[ execution], the jailer shall notify the .next committing creditor
of his liability to pay for his support, as on the first execution.
Adjnstment
SEC. 73. In case of dispute about the price of such support,
of price of
the
county commissioners may determine it, not exceeding two
support.
R. S., c. 113, dollars and twenty-five cents a week.
§ 56.
PROVISIONS RELATING TO DEBTORS TO THE STATE.
SEC. 74. Any person committed to jail in any county on execution, warrant of distress, or other final civil process for debt,
penalty, or costs, due to the state, may make application in writing
to a justice of the supreme judicial r,ourt for relief, whether the
court is in session or not; who shall appoint a convenient time
and place to inquire into the circumstances of the petitioner;
[and] give such notice thereof as he thinks proper to the attorney
general, or county attorney for the county where the commitment
is made, to attend the hearing in behalf of the state.
SEC. 75. The justice shall consider all proper evidence offered
Proceedings
and power
on
either side, and may require the oath of the petitioner to all
to release
debtor.
or any of the facts by him stated; and if satisfied that the prisoner
R. S., c. 113,
is unable to pay any part of the amount due on such process, may
§ 58.
order his discharge from imprisonment, having first administered
to him, if he thinks proper, an oath substantially in the form prescribed by section thirty.
Judge may
SEC. 76. If, on examination, it appears to the justice that the
discharge
prisoner
is able to pay only a part of the amount due, he shall
him or the
debt, on
order his release from imprisonment, and, if he thinks it more for
payment or
security of
the intere~t of the state, [he] may order the whole debt to be dispart.
R. S., c. 113, charged, upon his paying or securing sllch sum of money, or assign§ 59.
ing to the state such securities or other property, at such time and
in such manner, to be deposited with such public officer, as he
directs.
SEC. 77. The jailer having charge of the debtor sha,ll thereupon
Jailer to
comply with
release
him from confinement, or give him a full discharge from
decision.
R. S., c. 113, the demand on the terms prescribed.
§ 60.
SEC. 78. If such proceedings are had when the supreme judiAdjudication to be
cial
court is not in session for the county, the justice shall cause
recorded.
R. S., c. 113, his adjudication and discharge to be entered of record as. of the
§ 61.
last preceding term of the court therein.

state debtor
may apply to
a justice of
the supreme
court.
Notice to
attorney
general, or
county
attorney.
R. S., c. 113,
§ 57.

TITLE IX.]

RELIEF OF POOR DEBTORS.

79. The county commissioners, at a regular session, or a
majority of them in vacation, on application, may exercise the
powers, and their proceedings shall have the like effect, provided
in the five preceding sections.
SEC. 80. A person committed on execution as mentioned in
section seventy-four, desiring to take the oath provided in section
thirty, may apply to the jailer, who shall apply in writing to a
justice of the peace in his behalf, and he shall issue a citation as
herein before prescribed, t.o be served on the county attorney for
the same county, who shall by himself or a competent substitute,
attend at the time and place, as attorney to the state, and a disclosure may thus be had, and all the proceedings and the effect
shall be the same as in the disclosures of execution debtors to incli·
vidual creditors; and the justices of the peace and quorum hearing
it, may, if they see cause, administer an oath and grant a certificate to the debtor as herein before provided, with verbal alterations to conform to the case.
SEC.

1017
CHAP.U3.
&'1me powers vested in
co. com'rs.
R. S., c. 113,
§ 62.
Application
by such
debtor to
take the poor
debtor's
oath.
Notice to
county
attol'lley.
Oath and
certificate.
R. S., c. 113,
§ 63.

