MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




FOURTH REVISION.

THE

REVISED STATUTES

OF THE

STATE OF MAINE,

PASSED , 1883;

TO WHICH ARE PREFIXED

THE CONSTITUTIONS

Or THE

UNITED STATES AND OF THE STATE OF MAINE:

WITH AN APPENDIX AND REFERENCE INDEX,

PORTLAND:
PRINTED BY WILLIAM M. MARKS,



798
CHaP. 80.

CmaAp. 81,

32.
83.
84,
83,
86.
8.
88,
89,
90.
o1,
92.

93,
94,
95.
96.
o1,
98,
99,
100.
101,
102.
108.
104,
105.
106.

107.

108.
109,

110,

CIVIL ACTIONS. [TITLE IX.

TITLE NINH.

Civil Rights and Remedies.

Commencement of civil actions; indorsement and service of writs;
attachment of property; arrests; limitation of civil actions.

Proceedings in civil actions in court,.

Trial justices, their jurisdiction, and proceedings in civil actions,

Levy of executions on personal property,

Bail in civil actions,

Trustee process.

Actions by or against executors and administrators.

Partition of real estate by the supreme judicial court,

Petitions and actions of review.

Mortgages on real estate,

Mortgages of personal property, Liens and their enforcement,
Right of erecting mills and mill dams; flowing lands; diverting
water for supply of mills; and mode of obtaining damages.

Inquests of office and informations for intrusion,

Foreible entry and detainer, and tenancies,

Waste and trespasses on real estate,

Replevin of beasts and chattels.

Bastard children and their maintenance.

Personal property seized, and lost goods, and proceedings thereon,

Habeas corpus.

Writ of audita querela.

Writ for replevying a person.

Writs of error and certiorari.

Estates in dower and by conrtesy, and actions of dower.

Real actions,

Limitation of real actions.

The selection and service of jurors.

Depositions,

Reference of disputes by consent of parties.

Timber and cord wood, and how it may be disposed of in cer-
tain cases.

Commissioners to take acknowledgment of deeds and other con-
tracts, and depositions in other states,
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CraAp. 81.

CHAPTER 81.

COMMENCEMENT OF CIVIL ACTIONS; INDORSEMENT AND SER-
VICE OF WRITS; ATTACHMENT OF PROPERTY; ARRESTS;
AND LIMITATION OF CIVIL ACTIONS,

Forys AND REQUISITES OF WRITS,

Sec. 1. Forms of writs to remain as they are, till changed by court,
2. Actious to be commenced by original writs, When to be issued by
clerk, and to be capias and attachiment, or original summons,
Issued in one couunty, and returnable in any other,
8. Justice writs to be signed and sealed.
Attachments and arrests on scire facias as on other writs.
6. Unknown defendant may be sued by an assumed name, and writ
amended.

-

INDORSEMENT OF WRITS,

Sec. 8. What writs must be indorsed.
7. Liability of indorser. Suit within a year.
8. When new indorser may be required,

AcTioNs, WHERE To BE BROUGHT.

Sec. 9. Personal and transitory actions, where to be commenced. Transfer

from one county to another,

10. Actions on sheriff’s bonds, where to be brought.

11. Actions on judgment, brought where judgment rendered, or either
party lives.

12. Jurisdiction sustainedif defendant’s property is attached in the state.

13. Local and transitory actions, in which counties, towns and other cor-
porations are parties, where to be brought,

14. Actions forv forfeitures, where brought,

15. Certain actions in behalf of the state may be brought in any county.

16, Justice actions against one or several defendants, where brought
and how served.

WRITS HOW SERVED ON RESIDENTS.
Sec. 17. Summons to be left when property is attached, except in trustee
writs,

18. Original summons served by reading or copy.

19. Service on county, town or other corporation made by giving copy
to clerk, treasurer, agent or member thereof, thirty days before
court, Service on foreign or alien corporation, how made.

20, Service on domestic corporation when no officer can be found,

How SERVED ON NOXN-RESIDENTS.

SEc, 21, Service made on defendant out of state Dy leaving with agent or
attorney, or as ordered by the judge or trial justice.
22. In actions against foreign insurance and express companies, service
to be made on agent in the state, thirty days before court,

How WANT or DEFECT OF SERVICE MAY BE CURED.

SEc, 28, How want or defect of service may be cured.

b1
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Caapr. 81. ATTACHMENT oF PERSONAL PROPERTY.

Ske. 24. What personal property may be attached.

25. Whenattachment of hay and animals, though left in hands of debtor,
good against other attachments.

26. Attachment of bulky personal property may be recorded in the town
clerk’s office, and how and when., Clerk’s fees.

27. How shares in a corporation may be attached. Officer of corpora-
tion to furnish number of defendant’s shares; if he refuses,
action for damages,

28, The franchise or right to take toll, and other property of corpora-
tion may be attached, and how.

20. Attachments on same writ may be made in different counties by
different officers.

WHEN PERSONAL PROPERTY ATTACHED MAY BE SOLD oN WRIT.

Skc. 30, Personal property attached may be sold on writ by cousent.

31, Living animals, or goods liable to perish or to be kept at great
expense, may be sold, without consent, after appraisal,

32, On request, officer to give notice of time and place of appraisal, and
lhow; and cause appraisers to be chosen, and how.

33. Appraisers to be swoin, and to appraise property at cash value.

34, To be delivered to debtor on his depositing money or giving bond
to satisfy judgments. Bond to be returned with officer’s
doings. '

35. Bond may be sued by any creditor, Nature of judgment thereon,
Money recovered, how applied.

86. How attaching creditor, not a party to suit on bond, may avail him-
self thereof, or of the judgment therein.

37. Property not so delivered to debtor, to be sold on writ aud proceeds
applied to attachments.

38, Proceeds of property sold, may be further attached in hands of
officer; but after retaining enough to pay attachments, he is to
pay balance to debtor.

39. Right by priority in case of sale, preserved.

40. Property attached and claimed by one not a party to suit, may be
replevied in ten days after notice; and it not, to be sold by
officer with consent of creditors, unless debtor forbids.

How PROPERTY OF PART OWNER ATTACHED MAY BE DISPOSED OF.

Sxo, 41, Property of part owner attached, to be appraised and delivered to
other owner on giving bond., Bond to be returned with writ
and sued if forfeited, ®

42, Part owner so paying has a lien on the property, and may sell it;
but if the attachment is dissolved, he shall restore it,

ATTACHMENT OF PROPERTY MORTGAGED OR PLEDGED.

Skc, 43, Personal property mortgaged or pledged, may be attached by cred-

' itor redeeming it.

44, When mortgaged property is attached, no action against the officer
till forty-eight hours’ notice; and officer or creditor may redeem
within that time.

45, Mortgagee notrendering account of sum due in ten days after notice,
waives his mortgage. If his account is false, action for double
the excess.

46, If creditor redeems, that amount to be first repaid on sale of the
property, and balance to be applied to the debt.
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WaeNy ArTacHING OFFICER DIES, OR I8 REMOVED, OR PROPERTY I8
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REPLEVIED.

Goods attached by an officer, and his claim for damages when they
are taken from him, on his death, not assets of his estate, but
subject to attachments,

Such property replevied, liable to further attachments; replevin
bond liable for whole value.

If officer dies or is removed, property attached liable to further
attachments by other officers, and how they are made.

Limitation of right to attach goods replevied.

ATTACHMENTS AND AcTioNs WHEN A PAwrTty Dims,

Decree of insolvency upon an estate, before sale on execution, dis-
solves attachment; and officer to restore property on demand
and payment of his fees.

If property is sold before demand, officer liable for proceeds. If
paid over to creditor, he is liable, and cannot set off his demands
against the estate.

After dccease of debtor aund before decree of insolvency, officer to
give copy of his return to administrator, and allow view by
appraisers. Penalty,

Actions by officers for goods attached and taken from them, not to
abate by death of parties, but to go on as if alive.

If officer dies pending suit, and no administrator is appointed in
three months, party in interest may carry it on by giving secur-
ity for costs.

ATTACHMENTS OF REAL ESTATE,

What real estate and interests therein are liable to attachment.
Officer need not enter or view the same.

Real estate may be attached on municipal or police court writs in
certain cases,

When right of redemption is attached and incumbrance is removed
before sale, attachment holds premises free.

No attachment valid unless clainm is specified in writ. No attach-
ment or seizure valid unless recorded in registry of deeds within
five days., Attachments and seizures to take effect when filed,
but recorded deeds take precedence of unrecorded attachments
and seizures.

When right of redemption, or to a deed by contract, is attached,
creditor may redeem or pay; and then title of mortgagee or
coutractor shall vest in him,

Mortgagee or contractor shall furnish tlie sum due him on demand ;
and on payment thereof, shall release or be compelled to do so
by bill in equity.

PrROPERTY EXEMPT FROM ATTACHMENT.

What personal property is exempt from attachment.

HOoMESTEADS TIXEMPT.

Homesteads exempt from attachment except for liens,

Householder to have his exemption recorded in registry, with
description of homestead, and then $500 worth exempt from
subsequent debts,

When creditors claim that homestead is worth more than $500,
appraisers first Lo set off that value, and then to apply residue
to the execution,

After his death, widow and children to occupy during widowhood
and minority,

801
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How AND WHEN ATTACHMENTS ARE DISSOLVED,

Swo. 67, Attachments of real and personal estate continue thirty days after
judgment and no more, except in certain cases,

68, Attachments dissolved by judgment for defendant; insolvency of
estate before levy or sale on execution ; reference of all demands,
and by increasing ad damnum, and by insolvency proceedings
under chapter seventy.

69, Clerk of court to give owner certificate of dissolution of attachment,
to be recorded iu registry of deeds. Creditor may release attach-
ment on record, or by certificate recorded.

70, Debtor whose real estate is attaclied, may petition judge of court
for a valuation and release. Judge to issue notice, to be served
ten days before hearing,

71, Judge to fix value of such real estate, and release same on bond of
debtor. Conditions of bond.

72. Proceedings and bond to be filed in the clerk’s office.

78, Certificate of proceedings from clerk, recorded in registry of deeds,
vacates the attachment.

T4, Same proceedings to vacate attachment of personal property; also
of stocks; only certificate to be recorded where attachment is,

5. Foreign attachments vacated in same way, only bonds to be given to
trustees also, and certificate filed with them.

76. Fees of clerk and register of deeds; and all costs of proceeclings to
be recovered by prevailing party.

Cross AcTioNs AGAINST NoON-RESIDENTS.

Src. T7. In cross actions and set-off against parties out of state, service made
on their attorneys, sufficient,.
78. Court may order continuances to enable absent party to defend, or
for either party to set off his judgment or execution.

DAYS ON WHICH NO ARRESTS CAN BE MADE OR PROCEss SERVED,

Swc, 79, Holidays on which arrests cannot be made or process served.
80. Voters not to be arrested on election days.
81, Civil process served on Lord’s day void; and officer liable.

LIMITATION OF PERSONAL ACTIONS.

Src. 82, What actions must be commenced within six years.

83. Actions against an officer for escape of prisoner, in one year; for
any other misfeasance, in four years.

84, Assault and battery, false imprisonment, slander and libel, in two
years.

85, Scire facias against bail, sureties in criminal recognizances, and
trustees, in one year.

86. These limitations not to apply to withessed notes, bank Dbills or
cases limited by other statutes.

87. When the cause of action accrues in mutual and open accounts
current,

88, DMinors and others under disability, may bring suits after the disa-
bility is removed within the times herein limited.

89, Actions on certain bonds and coupons must be sued within eighteen
months after maturity, Exception,

90, General limitation of twenty years.

91, When writ fails of service, or is defeated for any cause, or judgment
is reversed, new suit may be commenced within six months;
and cause of action survives,

92, Provision in case of death of either party before suit is commenced.
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Sxec, 93. Saving of the rights of alien enemies during a war.
94. Limitation of suits by individuals for penalties, and of suits and
indictments by the state on penal statutes,
95. The making of a writ with intention of service, is the commence-
ment of an action. :
96. Limitation extended in cases of fraud.
97. Renewal of promise must be in writing; such renewal by a joint
contractor cannot affect the liability of the other contractors.
98, ‘If the action is barred as to one defendant and not as to the others,
what judgment is to be rendered.
99, Non-joinder of defendants shall not abate the suit, if the action is
barred against the one not sued.
100. Effect of indorsement of partial payments. No promisor affected,
except those making the payments.
101, Presumption of payment after twenty years.
102. Application of the statute of limitations to set-offs.
108. Provision if defendant is out of the state.
FORMS AND REQUISITES OF WRITS.
Swe. 1. The forms of writs in civil actions remain as estab-

lished; but the supreme judicial court, by general rules, may malke
such alterations therein, for all courts, as changes in the law or
other canses require,

Skc. 2. All civil actions, except scire facias and other special
writs, shall be commenced by original writs; which, in the supreme
judicial court, may beissned by the clerk in term time or vacatiou,
and [may] be framed to attach the goods and estate of the defendant,
and for want thereof to take the body, or as an original summons,
with or without an order to attach goods and estate ; and in actions
against corporations and in other cases where goods or estate are
attached, and the defendant is not liable to arrest, the writ and
sumimons may be combined in one. A writ issued by the clerk of
any county, may be made returnable in any other connty in which
the action might be legally brought., («)

Src. 8. Writs issued by a trial justice, or judge of municipal
or police court, shall be signed by him and sealed.

Sro. 4. All writs of scire facias may contain a direction to the
officer serving them, to attach the property of the defendants and
to arrest their bodies when liable to be arrested, the same as in
case of writs of attachment.

Sec. 5. When the name of a defendant is not known to the
plaintiff; the writ may issue against him by an assumed name;
and it duly served, it shall not be abated for that cause, but may
be amended on such terms as the court orders.

INDORSEMENT O WRITS.

Szo. 6.
querela, petition for writ of certiorari, for review, or for partition,

Every writ original, of scire facias, of error, of audita

(@) 12 Me., 197; 34 M., 10; 39 Me,, 142, 503; 60 Me., 352-5;
86 Me., 251; 71 Me., 28, 406,

63 Me., 30;
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R.S.,c.81, §6.
1 Me., 405.
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10 Me., 46.
38 Me., 460,
39 Me., 132.
43 Me., 178,
51 Me., 479,
56 Me., 147.
72 Me., 374,
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Mustbe sued
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R.S.,c.81, §7.
11 Me., 445,
467, 492,

15 Me., 67.
16 Me., 20.
20 Me., 388.
24 Me., 928,
241, 355.

26 Me., 43,
39 Me., 132,
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R.5.,e81, §8.
47 Me., 341,
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Transfer
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county to
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R.S.,c.81,§9,
12 Ne,, 19,
46 Me., 507.
54 Me., 315.
63 Me., 335,
65 Me., 169,
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R.S.,c.81,§10,
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CIVIL ACTIONS. [11TLE IX.

and bill in equity, shall, before entry in court, be indorsed by some
sufficient inhabitant of the state, when the plaintifi’ or petitioner
is not an inbabitant thereof; and if pending such snit the plaintiff
or petitioner removes from the state, such indorser shall be pro-
cured on motion of the defendant or other party to the suit; but
it one of such plaintiffs or petitioners is an inhabitant of the state,
no indorser shall be required except by special order of the court.

Sec. 7. 1In case of avoidance or inability of the plaintiff or
petitioner, the indorser is liable, in an action on the case, brought
within one year after the original jndgment, in the court in which
it was rendered, to pay all costs recovered against the plaintiff.
A return npon the execution by an officer of the county, where
the indorser lives, that he has demanded of the indorser payment
thereof, and thut he has neglected to pay, or to show the officer
personal property sufficient to satisfy the execution, or that he
cannot find the indorser within his preciuct, shall be conclnsive
evidence of his liability in the suit.

Sre. 8. If pending any such suit or petition, any such indorser
becomes insufficient or removes from the state, the court may
require a2 new and sufficient indorser, the defendant consenting
that the name of the original indorser shall be struck out; and
such new indorser shall be liable for all costs from the beginning
of the suit, asif he had been the original indorser; and if such
new indorser is not provided, the action shall be dismissed and
the defendant recover his costs. '

ACTIONS, WHEN TO BE BROUGHT.

Swe. 9. Personal and transitory actions, except process of
foreign attachment, and except as provided in the seven following
sections, shall be brought, when the parties live in the state, in
the county where any plaintiff or defendant lives; and when the
plaintiff does not live in the state, in the county where any
defendant lives ; and when not so brought, on motion, orinspection
by the court, they shall be abated and the defendant allowed
double cost. When the plaintiff and defendant live in different
counties at the commencement of any such action, except pro-
cess of foreign attachment, and during its pendency one party
moves into the same county with the other, on motion of either it
may be transferred to the county where both then live, if the
court thinks justice will thereby be promoted ; and tried as if orig-
inally commenced and entered therein,

SEc. 10. Actions on bonds given by sheriffs and coroners to
the treasurer of the state, shall be brought in the county in which
such sheriff or coroner is commissioned to act.

Skc. 11. Al actions of debt, founded on judgment rendered
by any court of record in thés [the] state, may be brought in the
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county where it was rendered, or in the county in which either
party thereto, or his executor or administrator, resides at the time
of bringing the action.

Ske, 12. In all actions commenced in any court proper to try
them, jurisdiction shall be sustained, if goods, estate, effects or
credits of any defendant are found within ¢his [the] state and
attached on the original writ; and service shall be made as pro-
vided in section twenty-one. (&)

Src. 18,  Local and transitory actions shall be commenced and
tried as follows: When both parties are counties, in any county
adjoining either; when a county is plaintiff, if the defendant lives
therein, in an adjoining county ; if he does not live therein, in the
county in which le does live; when a county is defendant, if the
plaintiff lives therein, in that county or in any adjoining county ;
if he does not live therein, in that county or in thatin which he
does live; when a corporation is one party and a couaty the
other, in any adjoining county; wlhen both parties are towns,
parishes or school districts, in the county in which either is
situated ; when one party is a town, parish, or school district, and
the other some corporation or natural person, iu the county in
which either of the parties is situated or lives; but all actions
against towns, for damages by reason of defectsin highways, shall
be brought and tried in the county in which the town is situated.
All other corporations may sue and be sued in the county in
which they have any established place of business, or in that in
which the plaintiff or defendant, being a natural person, lives.

Src. 14, When a forfeiture is recoverable in a civil action, it
shall be brought in the county in which the offence was committed,
unless a different provision is made in the statute imposing it;
and if on trial it does not appear that it was committed in the
county where the action was brought, the verdict shall be in favor
of the defendant.

Swc. 15, In addition to the remedies now provided by law,
any action in behalf of the state to enforce the collection of any
state taxes upon any corporation, or to recover of any person or
corporation any moneys due the state, public funds or property
belonging to the state, or the value thereof, may be brought in
any county within the state; provided, however, on motion of the
defendant, [that] any judge [justice] of the supreme judical court
for the state, holding the term at which any such action is return-
able, may upon good and sufficient reasons shown, remove the
same to the docket of said courtin any other county n the state for
trial, and may award costs to the defendant for one term, upon
such removal, to be paid by the treasurer of state on presentation

(a) 58 Me., 301; G5 Me., 254; 68 Me., 272,
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CIVIL ACTIONS. [TITLE 1X.

of the certificate of the amount thereof, of [from] the clerk of the
court of the county from which said action is transferred.

Skc. 16.
in different counties, to be tried before a trial justice or municipal
or police court, may be broughtin the county where either resides ;
and the writ and execution shall be directed to and executed by

Any action against two or more defendants residing

the proper officers in each of such counties; but if there is but
one defendant, such action shall be commenced in the county
where he resides.

WRITS, HOW SERVED ON RESIDENTS.

SEec. 17. When goods or estate are attached on either of said
writs, except in trustee writs, a separate summons, in form by law
prescribed, shall be delivered to the defendant, or left at his
dwelling house or place of last and usunal abode, fourteen days
before the sitting of the court, to which it is returnable, which
shall be a sufficient service. (@)

Ske. 18, Where the process is by original summons, wherein
the law does not require a separate summons to be left with the
defendant, the scrvice shall be sufficient by reading the writ or
original summons to the defendant, or by giving him in hand, or
leaving at his dwelling house or place of last and usual abode, a
certified copy thereof, fourteen days before it is returnable.

SEc. 19.
by leaving an attested copy therecof with one of the county con-

In saits against a county, the summons shall be served

missioners or their clerk; agninst a town, parish, religious society,
or school district, with the clerk, or one of the selectmen, or asses-
sors, it there is any such officer; if' not, with a member of’ snch
corporation ; and ugainst any other corporation, however created,
with its president, clerk, cashier, treasurer, general agent, or director;
if' there is no such officer or agent found within the county where
such corporation is established, or where its records or papers ave
by law required to be kept, with any member thercot; and in all
suits and proceedings at law or in eqnity against any foreign or
alicn company or corporation established by the laws of any other
state or couutry, and having a place of business within this state
or doing business therein, service of the writ, bill, petition, or
other process shall be sutficient, it made by leaving an attested
copy thereof with the president, clerk, cashier, treasurer, agent,
director, or attorney ot such company or corporation, or by leaving
such copy at the office or place of business of such company or
corporation within this state; and in eaclt case, it shall be so served
thirty days before the return day thereof.

SEc. 20. When no officer, general agent, or member of a

(a) 31 Me., 495; 37 Me., 51; 43 Me., 402; 59 Me., 201,
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domestic corporation, can be found in the county in which the
same is located, nor in the county in which its last certificate of
election of clerk has been filed, the officer having in his hands any
process for service on snch corporation, may file a copy thereof, in
the registry of deeds of the county in which such corporation was
located, or in which its last certificato of election of clerk wuas filed,
and make return of his doings, which service shall be sufficient to
Lold said corporation to answer to such process.

HOW SERVED ON NON-RESIDENTS.

Sto. 21.
the writ may be served on hini by leaving a summons or copy, as

If any one defendant is not an inhabitant of the state,

the case may be, with his tenant, agent or attorney in the state,
fourteen days before the sitting of the court; and if his goods or
estate are attached, and he has no such tenaunt, agent or attorney,
after entry, the court in the county where the process is retarnable,
or before cutry, the court in any county, may order notice to the
defendant, or a justice thereof in vacation may make snch order
signed by him on the back of the process; and if it is complied
A trial

justice or jndge of a municipal or police court, may in like cases,

with and proved, he shall be lLeld to answer to the suit.

order like notice on any process returnable or pending before

him. (a)
Src. 22.

ance companies established by any other state or country,‘ou poli-

In actions by inhabitants of this state against insur-

cies of insurance, signed or countersigned by agents in this state,
on property*or lives or against accidents in this state ; and in such
actions aguinst express companies so established, service shall be
suticient if made on the person who signed or conntersigned such
policies, or on any agent or attorney of either such company, or
[if] left at his last and usual place of abode thirty days before the
return day ot the suit; but the court may, in any case, order fur-
ther motice. .

HOW WANT OR DEFECT OF SERVICE MAY BE CURED.

Skc. 23.
writ, and no service is made on him hefore entry, or if service in

Wheu the property of a defendant is attached on a

any case is detective for any caunse, without the fanlt of the plaintitt
or his attorney, the conrt may order a new service, which, when
made, shull be as effectual as if proper service had becun made in
the first instance.
ATTACHMENT OF PERSONAL PROPERTY.
Src. 24, All goods and chattels may be attached and held as

() 6 DMe., 219; 19 Me., 108;
Me,, 552; 56 Me., 341; 58 Me., 301;

36 Me., 303;

51 Me., 588; b4 Me., 380; 55
65 Me., 258-4;

68 Me., 272,
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security to satisfy the judgment for damages and costs which the
plaintift may recover, except such as, from their nature and situa-
tion, have beeu considered as exempted from attachment according
to the principles of the common law as adopted and practiced in
this [the] state, and such as are hereafter mentioned. Such per-
sonal property may be attached on writs issued by a trial justice,
or judge of a police or municipal court in any county in the state,
when directed to the proper officer.

Ske. 25, When hay in a barn, horses or neat cattle are attached,
and are suffered to remain, by the permission of the officer, in the
defendant’s possession on security given for their safe keeping and
delivery to the officer, they shall not be subject to a second attach-
ment to the prejudice of the first. (@)

SEc. 26, When any peréonnl property is attached, which by
reason of its bulk or other special cause cannot be immediately
removed, the officer may, within five days thereafter, file in the
office of the clerk of the town,in which the attachment is made,
an attested copy of so much of his return on the writ, as relates to
the attachment, with the value of the defendant’s property which
he is thereby commanded to attach, the names of the parties, the
date of the writ, and the court to which it is returnable ; and such
attachiment shall be as effectual and valid, as if the property had
The clerk shall receive
the copy, and note thereon the time of his receiving it, and enter

remained in his possession and custody.

it in a book kept for that purpose, and keep it on file for the
inspection of those interested therein, for which he shall be entitled
to ten cents.
porated place, such copy shall be filed and recorded in the office
of the clerk of the oldest adjoining town in the county.

Srko. 27,
incorporated company is attached on mesne process, an attested

‘When such an attachment is made in an unincor-

When the share or interest of any person in any

copy of the writ with a notice thereon of the attachment, signed
by the officer, shall be left with the clerk, cashier or treasurer of
the company ; and such attachment shall be a lien on such share
or interest, and on all aceruing dividends ; and if the officer having
the writ of attachment exhibits it to the officer of the company
having custody of the account of shares or intervest of the stock-
holders, and requests a certificate of the number held by the
defendant, and such [company] officer unreasonably refuses to
give it, or willfully gives him a false certificate thereof, he shall
pay double the damages occasioned by such refusal or neglect ; to
be recovered against him in an action on the case by the creditor.

Sgo. 28. The franchise and all right to demand and take toll,

(a) T Me,, 179;
65 Me., 491,

18 Me., 126, 276; 19 Me., 94; 87 Mo., 328; 62 Me., 82;
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and all other property of a corporation, may be attached on mesne
process, and the attaching officer shall leave an attested copy of
the writ with a notice of the attachment thereon, signed by him,
with the clerk, treasurer, or some officer or meniber of the corpo-
ration, as provided in section nineteen.

Sec. 29. Different attachments in one or more counties may
be made successively upon the same writ, and by different officers,
before the service of the summons upon the person whose property
is attached ; but none afler such service. And personal property
attached by a coroner may be again attached by a sheriff, deputy
sheriff, or constable, subject to the former attachwent, by giving
notice thereof to the coroner and furnishing him with a copy of
the precept within a reasonable time thereafter, and so property
attached by the last named officers may be again attached by a
coroner in like manner; and personal property attached by a con-
stable may be again attached by a coroner or by a deputy in the
same manner.

WHEN PERSONAL PROPERTY ATTACHED MAY BE SOLD ON
WRIT.

Sro. 80. When personal property is attached, by consent of
the debtor and creditor, the officer may sell it on the writ before
or after entry, observing the directions for selling on execution ;
and if it is attached by different officers, it may be so sold by the
first attaching officer; or in case of his death, if he was a deputy
sheriff, by the sheriff or another deputy by the written consent of
the debtor and all attaching creditors; and the proceeds of sale,
after deducting necessary expenses, shall be held by the first attach-
ing officer or the sheriff, subject to the successive attachments ag
if sold on execution.

SEc. 31, When any personal property liable to perish, be
wasted, greatly reduced in value by keeping, or kept at great
expense, is attached, and the parties do not consent to a sale
thereof, the same may be examined and appraised before or after
the entry of the action, as follows. (&)

SEC. 82, At the request of either party interested, the officer
shall give notice of the time and place of the appraisal, with the
names of the parties to the action, and of the supposed owner of
the property, by posting notices thereof in two or more public
places in the town where it was attached, or by giving personal
notice therveof to all parties to the suit in which it is attached, four
days at least before the appraisal. He shall prepare a schedule of
the property, and cause three disinterested appraisers, acquainted
with the nature and value of such goods, to be appointed, one by

() 31 Me., 155; 89 Mo., 32; 49 Me., 62,
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the creditor, one by the debtor, and one by himself; and if the
creditor or debtor neglects to appoint one, he shall appoint one in
his behalf.

Sro. 83.  The appraisers shall be sworn by the officer without
fee, or by a justice of the peace or trial justice, and examine such
property ; and if in their opinion, any part of it is liable to perish,
be wasted, be greatly rveduced in value by keeping, or kept at
great expense, they shall appraise it at its value in mouey.

Sec. 834, Thereupon, at the request of the debtor, the property
shall be delivered to him, on his depositing with the officer the
appraised value thereof in money, or giving bond to him with two
sufficient sureties, conditioned to pay him said value, or satisfy all
judgments recovered in the suits in which the property is attached,
if demanded before the attachments expire, or within thirty days
after the time when the creditors might demand payment out of
the proceeds of the property if sold as heveinafter provided ; and
he shall return such bond with the writ on which the first attach-
ment is made, with a return of his doings in relation thereto.

Sec. 85. It the bond is forfeited any one or more of the credi-
tors may bring an action of debt thercon in the name of the ofticer,
and shall indorse their names on the writ. If judgment is for the
defendants, execution for cost[s] shall be issued against them jointly,
or one against each for his proportion, as the court thinks just.
If judgment is for the plaintifls, the money recovered shall be
applied to pay their necessary expenses in prosecuting the suit,
not re-imbursed by costs recovered of the defendants; and the
residue belongs to the attaching creditors according to their priovi-
ties ; but no execution shall be awarded for the use of any creditor,
withont reserving what may be due on any prior attachment,
whether the creditor thercin is a party to the suit on .the bond or
not.

Ste. 36.  An attaching creditor not a party to such suit, on his
motion before final judgment therein, may become a party on such
terms as the conrt orders, the same as if he had been a party origi-
nally ; and his name shall then be indorsed on the writ; or he
may bring scire facias on the jndgment aud recover the sum due
him on the bond. But no creditor whose canse of action on the
bond acerued niore than a year prior to the snit thereon, shall have
judgment or execation therein; nor bring such scire facias nnless
within a year after the cause of’ action accrued.

Sec. 37, If such property, after its appraisal, is not delivered
to the debtor as aforesaid, the officer shall sell it, make return of
all his doings relating thereto, and hold and dispose of the proceeds
as in a sale by consent.

Sze. 88, The proceeds of such property sold by consent or
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after an appraisal, may be further attached by the officer as the
property of the defendant while remaining in his hands, and held
and disposed of as if the property itself’ had been attached ; but
after retaining enough to satisfy all attachments existing thereon
at any time, nothing herein shall prevent his paymfr the snrplus
to the debtor.
SEe. 39.
ered to the debtor in the manner before provided, have been

When goods, which are sold, or appraised and deliv-

attached by several creditors, any one of them may demand and
receive satistaction of his judgment, notwithstanding any prior
attachments, it he is otherwise entitled to demand the money, and
a suflicient sum is left, of the proceeds of the goods, or of their
appraised value, to satisfy all prior attachinents.

SEc. 40. When personal property, attached on mesne process,
is claimed by a person not a party to the suit, ie may replevy it
in ten days atter notice given him therefor by the attaching cred-
itor, and not afterwards; and after that the attaching officer, with-
out impairing the rights of snch person, at the request and on the
responsibility of the plaintiff, and with the consent of other attach-
ing creditors, if any, may sell it at anction as on execution, unless
the debtor claims it as his, and forbids the sale.

HOW PROPERTY OF PART OWNERS, WHEN ATTACHED, MAY
BE DISPOSED OF.

Sec. 41, 'When personal property is attached in a suit against
one or more part owners thereof, at the request of another part
owner, it shall be appraised as hereinhefore provided, one appraiser
chosen by the creditor, one by the officer and the other by the
requesting part owner; and therenpon it shall be delivered to such
part owner on his giving bond to the officer with two sufficient
sureties, conditioned to restore it in like good order, or pay the
appraised value of the defendant’s share therein, or satisfy all
judgments recovered in the attaching suits, if demanded within
the time it would be held by the attachments. Such bound shall

be returned with the writ with the doings of the officer thereon,

and if forfeited, the like proceedings may be had as are provided
in section thirty-five.

SEc. 42. If any part of such appraised value is so paid, the
defendant’s share of the property shall thereby be pledged to the
paxrty paying; and if not redeemed, he may sell it, and account to
the defendant for the balance, if any; but if the attachment is
dissolved, he shall restore such share to the defendant or to the
attaching officer for him,
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ATTACHMENT OF PROPERTY MORTGAGED OR PLEDGED.

Swe. 43.
mortgaged, pledged, or subject to any lien created by law, and of
which the debtor has the right of redemption, may be attached,
held, and sold as if it was unincuambered, if the attaching creditor
first tenders or pays the mortgagee, pledgee, or holder, the full
amount unpaid on the demand so secured thereon. (a)

SEc. 44, When personal property, attached on a writ or seized
on execution, is claimed by virtue of such mortgage, pledge or
lien, the claimant shall not bring an action against the attaching
officer therefor, until he has given him at least forty-eight hours’
written notice of his claim and the true amount thereof; and the
officer or creditor may, within that time, discharge the claim by
paying or tendering the amount due thereon, or [he may] restore

Personal property not exempt from attachment,

the property. (b)

SEc. 456, The officer may give the claimant written notice of
his attachment; and if he does not, within ten days thereafter,
deliver to theofficer a true account of the amount due on his claim,
he thereby waives the right to hold the property thereon ; and if
his account is false, he forfeits to the creditor double the amount
of the excess,.to be recovered in an action on the cage.

Skc. 46.  If the creditor redeems such property, and it i sub-
sequently sold by the officer, he shall, from the proceeds, first pay
to the creditor the amount with interest paid by him to redeem,
and apply the balance, if any, to the debt on which it was attached
or seized on execution.

WHEN ATTACHING OFFICER DIES, OR IS REMOVED, OR
PROPERTY 18 REPLEVIED.

Sme. 47, Personal property attached by an officer and in his
possession, and his claim for damages when [it is] taken from him,
shall remain subject to such attachment in case of his death as if
he was alive, and shall not be assets belonging to his estate.

See. 48, Such property replevied from the officer, shall be
liable to further attachments as if in his possession; and if there
is judgment for a return in the replevin suit, the plaintiff’ and his
sureties shall be liable for the whole property or its value, though
some attachments were made after the replevin.

Src. 49. If an attaching officer dies or is removed from office
while the attachment is in forece, whether the property was in hig
possession or not, it and its proceeds may be further attached by
any other officer, the same as it might have been by the first officer,
Such further attachments shall be made by a return setting forth
an attachment in common form and by whom the property was

() 50 Mo., 128, 307; 58 Me., 419; 60 Me., 378,
(0) 59 Me,, 114; 60 Me., 378; 63 Me., 465; 72 Me,, 71,
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previously attached ; and if the goods have not been replevied, by
leaving a certified copy of the writ, omitting the declaration, and
of the return of that attachment, with the former officer, if living,
or if dead, with his executor or administrator, or if noune are
appointed, with the person having possession of the goods; or if
the goods have been replevied, and the officer who made the orig-
inal attachment is dead, such copy shall be left with the plaintiff
in replevin, or his executors or admministrators; and the attachment
shall be considered as made, when such copyis delivered in either
of the modes before described.

Skc, 50.  Goods, that have been taken by replevin from an
attaching officer, shall not be further attached as the property of
the original defendant in any other manner, than that provided in
the four [two] preceding sections, so long as they are held by the
person who replevied them, or by any one holding nnder him, unless
the original defendant has acquired a new title to the goods.

ATTACHMENTS AND ACTIONS WHERE A PARTY DIES.

Src. 51. The attachment of personal property continues in
force after the death of the debtor as if living, unless before a sale
thereof on execution, his estate is decreed insolvent; but it is dis-
golved by such decree, and the officer, on demand thereafter, shall
restore such property to the executor or administrator on payment
of his legal fees and charges of keeping. ()

Skc. 52, If, after such decree and before such demand, the
officer has sold the property on execution, he shall beliable to the
executor or administrator in an action, not of trespass, but for
money had and received, for the proceeds if in his hands; but if
paid over to the judgment creditor, such creditor shall be so
liable ; and shall not set off any demand [which] he has against
the executor or the administrator on the estate of the deceased.

Swo. 53, After the death of a defendant and before a decree
of insolvency on his estate, the executor or administrator may
demand of the attaching officer a certified copy of his relurn on
the writ with a description of the property attached, so that it
may be deseribed in the inventory of the estate subject to the
attaclhment, and the appraisers may demand a view thereof so as to
appraise it ; and if the officer tails to comply with either demand,
he forfeits to the executor or administrator not less than ten nor
more than thirty dollars.

Skc. 64, An action, brought by an officer for taking from him
personal property attached by him, shall not abate by the death of
either party ; but may be prosecuted by or against his executor or
administrator. If the officer is dead and his representative recovers
the property or money, it shall be held and applied as if he was

(a) I Me,, 333; 46 Me,, 353,
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alive ; but if he fails to recover, he shall return the property or
pay the damages awarded in full, though the estate of the deceased
ig insolvent. -
Sec. 65,
ing'a suit for or against him for official neglect or misconduct, and
no administration is granted on his estate within three months
thereafter, the party for whose benefit the suit is so prosecnted or

If any officer authorized to serve precepts, dies pend-

defended, may carry it on in his own name by entering his appear-
ance and giving security for costs, as the court directs.

ATTACHMENT OF REAL ESTATE.
SEc. 56.

vided in chapter seventy-six ; the right to cut-and carry away

All real estate liable to be taken in execution aspro-

grass and timber from land sold by this state or. Massachusetts, the
801l of which is not sold,* and all other rights and interests in real
estate, may be attached ou mesne process, and held to satisfy the
judgment recovered by the plaintiff; but the officers need not
enter on or view the estate to make such attachment. (a)

SEc. 57.  Where [If] a municipal or police court has a regular
seal of court, and a recorder, and has jurisdiction in any action
where the amount of damage claimed exceeds twenty dollars, real
estate and interests in real estate attachable on writs from the
supreme judicial court, may be attached on writs, or taken on
executions from such municipal or police court, where the amount
of the debt or damage, exclusive of costs, exceeds twenty dollars,

Sre. 58. When a right of redeeming real estate mortgaged or
taken on execution, is attached; and such estate is redeemed or
the incumbrance removed before the levy of the execution, the
attachment shall hold the premises discharged of the mortgage or
levy, as if they had not existed. ‘

See. 59, No attachment of real estate on mesne process shall
create any lien thereon, unless the nature and amount of plaintiff’s
demand is set forth in proper counts, or a specification thereof is
annexed to the writ, nor unless the officer making it within five
days thereafter files in the office of register of deeds in the county
or district in which all or any part of said estate is situated, an
attested copy of so much of his return on the writ, as relates to the
attachment with the value of the defendant’s property which he
is thereby commanded to attach, the names of the parties, the date
of the writ, and the court to which it is returnable. If the copy
is not so filed within five days, the attachment shall take effect
from the time it is filed, if before the entry of the action, although

# [QUERY, Is not this clause obsolete ?]

(a)’lo Me,, 119; 14 Me,, 35; 15 Me., 158; 19 Me,, 52; 23 Me., 166, 172;
97 Me., 4513 28 Me., 414; 85 Me., 524; 39 Me,, 344; 42 Me., 286, 825;
46 Me., 437, 481; 52 Me., 837; 55 Me., 571,
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it is after service on the defendant. No seizure on execution of
real estate where there is no subsisting attachment thereof made
in the suit in which such execution issues, shall create any lien on
such real estate, unless the officer making it within five days there-
after files in the office of the register of deeds in the couuty or
district in which all or any part of said estate is situated, an attested
copy of so much of his return on said execution as relates to the
seizure, with the names of the parties, the date of the execution,
the amount of the debt and costs named therein, and the court by
which it was issued. If the copy is not so filed the seizure shall
take effect from the time it is filed. And such proceedings shall
be had in such office, by the register of deeds, as are prescribed
in the chapter respecting the registry of deeds. Provided, how-
ever, that all recorded deeds shall take precedence over unrecorded
attachments and seizures. ()

Skc, 60, 'When aright to redeem real estate under a mortgage,
levy, sale on execution or for taxes, or a right to a conveyance by
contract, is attached, the plaintiff in the suit, before or after a sale
on execution, may pay or tender to the person entitled thereto,
the amount required to discharge such incumbrance or fulfil such
contract ; and thereby the title and interest of such person shall
vest in the plaintiff, subject to the defendant’s right to redeem as
he might from such person ; but such redemption by the defend-
ant or any person claiming under him by a title subsequent to the
attachment, shall not affect such attachment, but it shall continue
in force, and the prior incumbrance as against it, shall be deemed
discharged.

Sro. 61, Such person, on written demand, shall give the plain-
iff & true written statement of the amount due him ; and on pay-
ment or tender thereof, shall release all his interest in the premises ;
and if he refuses, he may be compelled to do so by a bill in equity.
But such release shall recite that under the authority of this and
the preceding section, the plaintiff had attached the premises and
paid or tendered the amount due the grantor; the plaintiff shall
thereupon hold such title in trust for the defendant, and subject
to his right of redemption, without power of aliehation il [until]
after one year from the termination of said suit, or from the sale
of the equity on any execution recovered therein.

PROPERTY EXEMPT FROM ATTACHMENT.
SEC. 62. The following personal property is exempt from attach-
ment and execution :
First—The debtor’s wearing apparel; householdﬂjurniture
necessary for himself, wife and children, not exceedingifty dollars

(a) B1 Me,, 168, 322; B2 Me., 410; b4 Me., 420; &5 Me., 451, 571;
438;" 60 Me., 240; 60 Me., 502, 6537; 72 Moe,, 222,

52

659 Me.,
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Crap. 81. in valne, and one bed, bedstead and necessary bedding for every
16 Me., 265, two such persons.

Eiobl‘l‘g?its’ Second.—All family portraits, all bibles and school books in
school actual use in the family ; one copy of the statutes of the state, and
books, stat- , 1e . - .

utes and a library not exceeding @ [one] hundred and fifty dollars in value.
library. Third.—All his interest in one pew in a meeting-house where
One pew.

he and his family statedly worship.

Cooking and  Fourth.—One cooking stove; all irou stoves used exclusively

warming . 1.7 H

stoves, wood, for warming buildings; charcoal; and not exceeding twelve cords

coal, bark o . . ., : T e

and lamper, ©f Wood conveyed to his house for the use of himself and family ; all
anthracite coal not exceeding five tons; all bitnminous coal not ex-

ceeding fifty bushels; and ten dollar’s worth of lamber, wood or bark.

Produce Fifth—All produce of farms until harvested; one barrel of
rowing,
our, corx,

%‘gg;“h{"?{ta' ing thirty bushels; all potatoes raised or purchased for himself

, flax. ; )

41 Me,, 80.  and family ; and all flax raised on & half acre of land, and all arti-

cles 1nmluf'a(;>‘g)ll%£12¢eégi'0£}/‘f;)}' t!l% u%ﬁ; }%1497}287%2(,1( fs /[E%Y}rﬁ

flour; corn and grain necessary for himself and family, not exceed-

Tools of Stxth.—The tools™Hedessary for”his trade”or ‘occupdtion, and
trade and . . . ‘

sewing one sewing machine not exceeding one hundred dollars in value
i%aﬁllel"’l‘:’l'%‘ for actnal use by himself or family.

28 Me., 178. Seventh.—One pair of working cattle, or instead thereof one
Oxen, mules,

horses, har-. Pair of wnles or one or two horses not exceeding in value three

nesses,horse- yupdred dollars, and a sufficient quantity of hay to keep them

sled and hay, X R

45 Me.,72. " through the winter season. If he has more than one pair of work-

46 Me., 360, . . . .

55 Me., 107. iDZ cattle, or more than one pair of mules, or if the two horses
exceed in value three hundred dollars, he may elect which pair of
cattle or mules or which horse shall be exempted. If he has a
pair of mules or one or two horses so exempt, he may also have
exempt for each of said horses or mules, one harness not exceeding
twenty dollars in value; and one horse sled not exceeding the
same valne; but if he hag at the same time an ox sled, he may
elect which sled shall be exempt.

Towl, swine,  Lighth.—Domestic fowl, not exceeding fifty dollars in valne,

o S?v%e(ﬁ’ two swine, one cow, and one heifer under three years old, or if he

< 3

zlmd hay, has no oxen, horse or mule, two cows, and he may elect the cow

879, ¢. 99. . . f

R.S.c.81,859, or cows and heifer, if he has more than is exempt, ten sheep and

14 Me., 815, 41,5 wool from them, aud the lambs raised from them until they

17 Me., 70.

38 Me., 136.  are one year old, and a snfficient qunantity of hay to keep said
cattle, sheep and lambs through the winter season. Wz~

Plow, cart Ninth.—One plow, one cart or truek wagon, orfe harrow, one

or wagon,
harrow,
yoke, chains, mowing machine.
ox-sled and ,
mower. Tenth.—One boat not exceeding two tons burthen, usually
1 Me., 164, . . . . . .
o) 104 employed in fishing business, belonging wholly to an inhabitant of

Boat, K
this [the] state.

yoke with bows, ring and staple, two chains, one ox sled, and one
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HOMESTEADS EXEMPT.
Sec. 63. A lot of land and dwelling house and out buildings

thereon, the property of a houscholder in actnal possession thereof
and not the owner of an exempted lot purchased of the state, is
exempt from attachment and levy on execution as provided in the
following sections.

Sec. 64. Such person may file in the registry of deeds in the

county or district where the land lies, a certificate signed by him,
declaring his wish to have such exemption and deseribing the land
and buildings; and the register, for the fees for recording deeds,
ghall record it in a book by him kept for that purpose; and so
much of such property as does not exceed five hundred dollars in
value, shull be forever exempt from attachment or levy on execu-
tion issued on a judgment recovered fov any debt, contracted jointly
or severally by such person after the date of the recording thereof’;
and the record in the register’s office shall be primna facie evidence
that the certificate purporting to be there recorded, was made,
signed, and filed as there appears.

SEc. 65. When such property is claimed by a creditor to be of
greater value than five hnndred dollars, it may be seized on cxecu-
tion, and the appraisers shall first set off such part of the property
as the debtor may select, and if he neglects so to do, as the oflicer
may select for him, to such value, by metes and bounds; and shall
then appraise and set off to the creditor, so much of the remainder
as may be necessary to satisfy the execution; and the appraisers
shall be sworn accordingly and the officer shall make return of his
doings thereon,

SEc. 66. After his death, the exempted premises shall not be
sold for the payment of his debts during the widowhood of his
widow, or the minority of any of his children ; bnt may be occupied
by his widow during her widowhood and by his children during
minority, free from any claim by any creditor of his estate. DBut
this and the three preceding sections shall not exempt such prop-
erty from the lien of mechanics or material men.

HOW AND WHEN ATTACHMENTS ARE DISSOLVED.

SEC. 67. An attachment of real or personal estates continues
thirty days and no more after final judgment in the original suit
and not in review or error, except attachments of equities of
redeeming real estate mortgaged or taken in execution ; or equities
of redemption sold on execution ; or an obligee’s conditional right
to a conveyance of real estate on execntion ; or property attached
and replevied ; or property attached belonging to a person dying
thereafter, or specially provided for in any other case.

SEc. 68. All attachments of real or personal estate are dis-
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solved Dby final judgment for the defendant; by a decree of
insolvency on his estate before a levy or sale on exeention; [by
insolvency procecedings commenced within four mouths as pro-
vided in section forty-seven of chapter seventy;] by a reference
of the snit and all demands betwecn the parties thereto, by a rule
of court, and judgment on the report of the referces; and by an
amendment of the declaration, by consent of parties, so as to
embrace a larger demand than it originally did, and judgment for
the plaintiff thereon, unless the record shows that no claims were
allowed the plaintiff' not originally stated in the writ. («)

Src. 69. When an attachment is dissolved by judgment for
the defendant, the clerk of the court, on payment of twentydfive
cents, shall give any person applying therefor a certificate ot that
fact, which the register of deeds shall note on the margin of the
record of the attachiment; and before or atter judgwment, the
plaintiff, in such suit may cause a discharge of snch attachment,
signed by him, to be entered on the margin of the record thereof ;
or he may give a certificate, signed, sealed and acknowledged by
bim, that such attachment is, in whole or in part, discharged;
which the register of deeds shall record, with a reference thereto
on the margin of the record of the attachment, for which lie shall
be entitled to twenty-five cents, and for entering such discharges,
twelve cents each.

Sme. 70. Any defendant, whose interest in real estate is
attached on mesne process, may -petition in writing Zo a justice of
the supreme judiciul court, in term time or vacation, setting forth
the names of the parties to the suit, the court and connty in which
it is returnable or pending, the fuct of the attachment, the partic-
nlar real estate,and his interest therein, its valoe, and his desire to
have it released from the attachment. Such justice shall issne a
written notice, which shall be served on all parties to the suit liv-
ing in the state, including trustees mentioned in section seventy-
five, and on the plaintifi’s attorney, fen days at least before the
time fixed thercin for a hearing. )

Sme. 7L, If at the hearing, such justice finds that such interest
is worth as much as the amount ordered in the writ to be attached,
he shall order such defendant to give bouds to the plaintiff, with
suficient sureties, couditioned to pay the judgment recovered by
the plaintiff, with his costs on the petition, within thirty days after
judgment. Jf he finds it is worth less, the bond shall be cou-
ditioned to pay the value of such interest so found and costs on
the petition, within said time.

(a) See c. 76, § 44; 4 Me,, 278; T Me., 351; 14 Me., 431; 19 Me,, 422;

43 Me., 472; 49 Me., 241, 310; 563 Me., 416; 556 Me., 627; 67 Me., 88, 89;
59 Me., 101; 65 Me., 120,
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S®Eo. 72.  The petition and proceedings thercon shall be filed in
the clerk’s office in the county where the action is pending or
returnable, and recorded as a part of the case ; and the bond, when
approved by snch justice, shall also be filed therein for the use of
the plaintiff.

SEo. 73. The clerk shall give the petitioner au attested copy of
the petition and proceedings, with a eertificate, under seal of the
court, attached thereto, that snch bond has been dnly filed in his
office; and the recording of such copy and certificate in the
registry of deeds in the county where such real estate or interest
therein lies, shall vacate the attachment.

SEC. 74.  When personal property is attached and actnal pos-
session is taken by the attaching officer, the same proccedings
may be had, as provided in the four preceding sections, and the
officer shall also be notified of the hearing; and the delivery to him
of the copy and certificate wentioned in the preceding section,
shall vacate the attachment, and he shall return the property to
the petitioner on demand. Wheu the property attached is stock
in a banking or other corporation, or is snch that the attachment
is required to be recorded in the town clerk’s office, snch copy and
certificate shall be filed with the officer of such corporation or the
town clerk with whom the attachment is filed ; and thereby the
attachment is vacated.

Skc. 75.  In cases of foreign attachment the same proceedings
originated by any principal defendant may be had, except that
the bond to the plaintiff' shall be conditioned to pay the amount,
if any, which he may finally recover against the trustees, with costs
on the petition, within thirty days after judgment, not exceeding
the amount of the judgment against the principal defendant. The
jnstice shall also require the petitioner to give bond to each trustee
named iu the petition, with sureties, in a sum suflicient to protect
him against any judgment recovered by the plaintifi’ and paid by
him, and his legal costs in the snit, and the costs allowed him by
such justice at the hearing on the petition if he appears. Such
bonds, when approved by snch justice, shall be filed in the clerk’s
office for the use of the trustees. The delivery of the copy and
certificate, hereinbefore mentioned, to the trustees, shall vacate
the attachment of any goods, effects or credits in their hands
belonging to the petitioner.

Sec. 76, The clerk shall be entitled to two dollars for record-
ing the petition and proceedings, and making the copy and certifi-
cate ; the register of deeds, seventy-five cents for recording the
same ; and the offieer or clerk, twenty eents for euch filing and
necessary certificate thereof; and the party finally prevailing in
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the snit shall recover the costs of these proceedings, taxed as costs
of court in other cases, and certified by such justice, and execution
shall issue therefor.

CROSS ACTIONS AGAINST NON-RESIDENTS.

Skc. 77. When an action is brought by a person not an inhab-
itant of ¢Ais [the] state, nor to be found therein to be served with
process, hie shall be held to answer to any action brought against
liim here by the defendant in the first action, if the demands in
the two cases are of such a nature that the judgment or execution
in the one can be set oft’ against the judgment or execution iu the
other; and if there are several defendants, each may bring such
cross action, and set off his judgment against the judgment recov-
ered against him and his co-defendants as if against him alone;
and the service of the writs in such cross actions, made on the attor-
ney of the plaiutiff in the original enit, shall be as valid as it’ made
on the party himself in zAis [the] state.

SEc. 78.
may grant continuance, to enable the absent party to defend, or
either party to set off his judgment or exceution against the other;
but they shall not be delayed by the neglect or default of either

The court in which either of such actions is pending,

party.

NO ARRESTS CAN BE MADE OR PROCESS
SERVED.

DAYS ON WHICH

SEc. 79,
meshe process, or execution, or on a warrant for taxes, on the
fourth day of July, Christmas day, or the day of annual fast,
thanksgiving, or thirtieth day of May; and no officer or soldier
who is required by law to attend a military training, inspection,
review or election, shall be arrcsted on any such proeess on such

No person shall be arrested in a civil action, or [on]

days.

‘Sec. 80. No elector shall be arrested, except for treason, felony,
or breach of the peace, on the days of election of United States,
state, or town officers.

Skc. 81, No person shall serve or execute any civil process on
the Lord’s day ; but such service shall be void, and the person
executing such process shall be liable in damages to the party
aggrieved, as if he had no process.

LIMITATION OF PERSONAL ACTIONS,

Skc. 82. The following actions shall be commenced within six
years next after the cause of action accrues and not afterwards.

First—All actions of debt fouunded upon any contract or
liability not under seal, except such as are brought upon the judg-
ment or decree of some court of record of the United States or [of]
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a state, or of some municipal or police court, trial justice, or justice
of the peace in this state. (@)

Second.—All actions upon judgments of any court not a court
of record, except municipal and police courts, trial justices, and
justices of the peace in this state.

Third.—All actions for arrears of rent.

Fourth.—All actions of assumpsit or upon the case founded on
any contract or liability, express or implied.

Fefth—All actions for waste, of trespass on land, and of tres-
pass, except those for assanlt and battery and false imprisonment.

Siwth—All actions of replevin, and other actions for taking,
detaining, or injuring goods or chattels.

Seventh.—All other actions on the case, except actions for slan-
derous words and for libels,

SEc. 83.  All actions for the escape of prisoners committed on
execution, shall be actions on the case, and commenced within one
year after the cause of action accrues; but all actions against a
sheriff, for the negligence or misconduct of himself or his deputies,
shall be commenced within four years next after the cause of action
accrues.

Skc. 84, All actions of assault and battery, false imprisonment,
for slanderous words, and for libels, shall be commenced within
two years next after the cause of action acerues.

Skc. 85. No scire facias shall be served on bail unless within
one year next after judgment rendered against the principal ; nor
on sureties in recognizances in criminal cases unless within one
year next after the default of the principal ; nor against any per-
son adjudged trustee, unless within one year from the expiration
of the first execution against the principal and his goods, effects
and credits in the hands of the trustee.

Suc. 86. The foregoing limitations do not apply to actions on
promissory notes signed in the presence of an attesting witness, or
on the bills, notes or other evidences of debt issued by any bank;
nor to any case or suit limited to be commenced within a different
time by any statute. (6)

Sec. 87. In all actions of debt or assumpsit to recover the
balance due, in cases where there have been mutual dealings
between the parties, the items of which are unsettled, whether kept
or proved by one party or both, the cause of action shall be deemed
to accrue at the time of the last item proved in such account. (¢)

(@) 9 Me., 75; 15 Me., 168; 17 Me., 209; 23 Me,, 562; 36 Me., 364; 37 Me., 302;

88 Me., 161; 53 Me., 207; 58 Me., 281; 63 Me., 11; 06 Me., 4443 70 Me., 20,

(b) 7T Me., 25; 16 Me., 474; 19 Me., 73; 21 Me., 178; 23 Me., 497; 26 Me.,
332; 80 Me., 120; 381 Me., 161; 38 Me., 182, 352; 49 Me., 334; 51 Me., 303;
60 Me., 40S; 63 Me., 79, 81; 64 Me., 225; 66 Me., 444-5,

(c) 4 Me., 339; 38 Me., 151; &1 Me., 108; 59 Me., 224; 63 Me., 507; 65
Me., 171; 72 Me., 85, 3.
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Sko. 88. If a person entitled to bring any of the aforesaid
actions is a minor [or] married woman, insane, imprisoned, or with-
out the limits of the United States when the cause of action accrues,
he may bring his action within the times limited herein, after the
disability is removed. (a)

Skc. 89.  All actions to recover bonds, obligations or coupons
of the same, issued by any city or town in the state, and stolen or
obtained by robbery from the owner thereof, prior to February
twelve, eighteen hundred and seventy-five, shall be commenced
within eighteen months from the time they become due or payable,
and not afterwards; but this limitation shall not apply to any
action commenced by the person from whom such bonds, obliga-
tions or coupons were stolen or obtained by robbery.

Sec. 90.  All personal actions on any contract, not limited by
any of the foregoing sections or other law of the state, shall be
brought within twenty years after the cause of action accrues. (0)

SEc. 91.  When a writ fails of a sufficient service or return by
unavoidable accident, ov default, or negligence of the officer to
whom it was delivered or directed, or is abated, or the action [is]
otherwise defeated for any matter of form, or by the death of either
party; or if a judgment for the plaintiff is reversed on a writ of
error, the plaintiff may commence a new action on the same demand
within six months after the abatement or determination of the
original suit, or reversal of the judgment; and if he dies and the
cause of action survives, his executor or administrator may com-
mence such new action within said six months.

Skc. 92. If any person entitled to bring or liable to any action
before mentioned, dies before, or within thirty days after the
expiration of the time herein limited therefor, and the cause of
action survives, the action may be commenced by or against the
executor or administrator at any time within two years after his
appointment, and not afterwards if barred by the other provision
hereof.

Sec. 93. If any person is disabled to prosecute an action in this
[the] state by reason of his being an alien subject or citizen of a
country at war with the United States, the time such war con-
tinues shall not be a part of the period herein limited for the eom-
mencement of any of said actions.

SEc. 94. All actions and suits for any penalty or forfeiture on
any penal statute, brought by a person to whom the penalty or
forfeiture 1s given in whole or in part, shall be commenced within
one yeat after the offence was committed ; and if no individual so
prosecutes, it may be recovered by suit, indictment, or information,

(¢) 13 Me., 401; 29 Me., 218; 37 Me., 307; bd Me., 02; 66 Me., 444,
(b) 28 Me., 83; 30 Me., 164; 38 Me., 218; 66 Me., 444; 70 Me., 20.
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in the name and for the use of the state, at any time within two
years after the offence was committed, and not afterwards. (a)

Sec. 95. The time when a writ is actually made, with an
intention of service, shall be deemed the commencement of the
suit.

Sro. 96. If a person liable to any action mentioned herein,
fraudulently conceals the cause thereof from the person entitled
thereto, or if a fraud is committed which euntitles any person to an
action, the action may be commenced at any time within six years
after the person entitled thereto discovers that he has just cause
of action. (&)

Sze. 97, Inactions of debt or on the case founded on any con-
tract, no acknowledgment or promise shall be allowed to take the
case out of the operation of the provisions hereof, unless the
acknowledgment or promise is an express one, in writing, signed
by the party chargeable thereby. No such acknowledgment or
promise made by a joint contractor shall affect the liability of the
other. (¢)

Sec. 98, In actions against two or more joint contractors, if it
appears on trial or otherwise, that the plaintiff is barred by the
provisions hereof as to one or more of the defendants, but entitled
to recover against any other by virtue of a new acknowledgment,
promise, or otherwise, judgment shall be rendered for the plaintiff
as to such others, and for the other defendants against the plaintiff.

SEc. 99. In an action on confract, if the defendant pleads in
abatement that any other person ought to have been jointly sued,
and issue is joined thereon, and it appears on the trial, that the
action was barred by the provisions hereof against such person,
the issue shall be found for the plaintiff.

SEc. 100. Nothing herein contained shall alter, take away, or
lessen the effect of payment of any principal or interest made by
any person ; but no indorsement or memorandum of such payment
made on a promissory note, bill of exchange, or other writing, by
or on behalf of the party to whom such payment is made or pur-
ports to be made, shall be deemed sufficient proof of payment to
take the case out of the statute of limitations; and no such pay-
ment made by one joint contractor, or his executor or administra-
tor, shall affect the liability of another. (d)

(@) 5 Me., 405; 81 Me., 532; 39 Me., 214, 353; 57 Me,, 147, 338; 59 Me.,

209; 63 Me., 12; 69 Me., 121; 70 Me., 496,
(b) 3 Me., 407; 7 Me., 374; 9 Me., 132; 31 Me., 450; 37 Me., 319; 39 Me.,
406; 40 Me., 203; 57 Me., 338; 58 Me., 430; 66 Me., 568.

(¢) 16 Me., 362, 446;
457; 24 Me., 535; 29 Me., 49;
71 Me., 814,

(d) 20 Me., 347; 21 Me., 178, 433; 22 Me., 499; 23 Me., 163; 28 Me., 423;
30 Me., 255, 427; 32 Me., 178, 268; 33 Me., 185; 35 Me., 184, 367; 38 Me., 182;
51 Me,, 35, 202; 53 Me., 392; 54 Me,, 22; 65 Me., 172, 513; 66 Me., 444,

17 Me., 146, 186; 21 Me., 435;

22 Me., 103; 23 Me.,
35 Me., 367;

38 Me., 851; 60 Me., 440}
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Smc. 101, Every judgment and decree of any court of record
of the United States, or [of ] any state, or of a trial justice or justice
of the peace in this state, shall be presumed to be paid and satis-
fied at the expiration of twenty years after any duty or obligations
acerued by virtue of such judgment or decree.

Src. 102, All the provisions hereof respecting limitations, shall
apply to any debt or contract filed by way of set-off on the part of
the defendant; and the time of such limitation of such debt or
contract shall be computed, as if an action had been commenced
therefor at the time when the plaintiff’s action was commenced,
unless the defendant is deprived of the benefit of the set-off by the
non-guit or other act of the plaintiff; and when he is thus defeated
of a judgment on the merits of such debt or contract, he may
commence an action thereon within six months after the final deter-
mination of the suit aforesaid.

Sec.103. If any person is out of the state when a cause of
action accrues against him, the action may be commenced within
the time limited therefor after he comes into the state ; and if any
person is absent from and resides out of the state after a cause of

‘action has accrued against him, the time of his absence shall not

be taken as a part of the time limited for the commencement of
the action. (&)

(a) 20 Me., 273; 23 Me,, 164, 415; 37 Me., 307, 392; 38 Me., 172; 48 Me,,
820; b4 Me,, 400; 55 Me,, 234; 57 Me., 551; 59 Me., 224; 65 Me., 513,

CHAPTER 82.

PROCEEDINGS IN CIVIL ACTIONS IN COURT.

MISCELLANEOUS PROVISIONS.

Sme. 1, Actions to be entered first day, Further service may be ordered,
Notice in civil proceedings ordered in term time or vacation.
2. When default may be recorded; when taken off.
3. Defendant out of state, proceedings.
4, Execution stayed one year, unless bond is given to repay if reversed

on review. Attachment continuned.
5. Bond left with clerk; defendant may petition for a review, if review
of right is not prosecuted.

6. Executionsinadvertently issued upon judgment rendered on default,
without deposit of bond, are valid unless petition for review is
filed within one year, or if judgment is not reversed on review.

7. May allow appeals and complaints to be entered after first term.

8. Omn petition within one year; attachment or bail not revived.

9, Omn appeals, original papers to be sent up, except writ and pleadings

10. Proceedings not abated, arrested, or reversed for want of form,
11. How writs may be amended.
12, Writ or process lost, leave granted to file a new one,
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S£e. 18, Defendants may be struck out or new ones inserted, on payment of (gap. 89,
costs. —
14, Change of venue of civil or criminal cases at discretion of presiding
justice.

SEc.

15. Distinction between trespass and trespass on the case, abolished.,

16. Treasurers may sue in their own names on contracts given to them
or their predecessors.

17. Penalties recoverable by action of debt.

18. Assignee of a grantee may sue on real covenants of first grantor,

19, Grantees may defend in suits against grantors if real estate is
attached.

20. Several breaches may be assigned in actions of covenant, and gen-
eral performance pleaded,

21. In actions of covenant, if incumbrance is a right of dower, it may
be assigned and be the measure of damages,

22. General issue may be pleaded with brief statement and must be
joined.

23, Demurrer, when filed, to be joined and not withdrawn; amendment
allowed after decision on demurrer, and before exceptions filed.
If demurrer is overruled, defendant may plead anew, on pay-
ment of costs, unless plea is judged frivolous, when judgment
shall be entered on the demurrer.

24, In involuntary trespasses on lauds, tender may be made, or money
brought into court,

25. Defendant’s offer to be defaulted and its effect.

26. Plaintiff’s offer of judgment against him and its effect.

27. Tender may be made before entry of action. Towns may tender or
offer default in actions for injuries by defective ways.

28. Property of deceased debtor on joint contract, liable as if several,

29. Libel actions for, truth a justification; except for corrupt and
malicious motives.

30, Counts, misjoinder of, and wrong joinder not cause for reversal,

31. Motions in arrest of judgment not allowed in civil actions.

32. Damages to be assessed by a jury on certain bonds and contracts.

83. When sureties on official bouds may defend suits against principals-

34, Intereston judgments allowed.

85, Judge’s disqualification by residence in a town interested may be
waived by parties.

36, Death of a party being suggested, executor or administrator may
appear or be summoned ; and heirg also, if in equity.

37. Female litigant marrying, her husband may appear as party.

38, 'Wheu party becomes insane, guardian may be appointed ad litemn.

39, Motions to set aside verdiets, or report, proceedings. Costs.

40. Presiding justice of supreme or superior conrt may set aside verdict,
Limitation.

41, Willful trespasses, proceedings respecting them.

42, Damages on protest of bills.

43, Ten hours of actual labor a legal day’s work; exceptions.

44, Action by a public officer not abated by his ceasing to be in office.

45, Action not maintainable on demands discharged by payment of part,

WHEN SUBSEQUENT ATTACHING CREDITORS MAY DEFEND SUITS,

46, Subsequent attaching creditor may petition court to defend suits,

47. If leave is granted, he gives bond and is admitted to defend.

48, Judgment to be entered when defence fails,

49, How entered when defence prevails.

50. When judgment in such prior suit is rendered at first term, creditor
may have review., Proceedings.

51, Prior attachment made to defraud ereditors is void,

826
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Cu AP. 89 SUITS BY AND AGAINST BANKRUPTS.

T T 8E, B2. A bankrupt may sue in his own name, unless suit is abated,
53, An action in which an attachment (s made four months before bank-
ruptey of defendant, to be disposed of in ordinary way.
B4, Other actions against voluntary or involuntary bankrupts, to be con-
tinued i1l bankrupt proceedings are closed, unless their names are
struck out, which may be done without cost.

SET-OFF.
Sec. 55, Set-off; defendant files during flrst term; clerk enters date and

notice on docket.

56, Set-off, kind of demands.

5. Set-off must be between all of plaintiffs and all of defendants.

58, Set-off of demand assigned, when made.

59. Set-off of demand subsequently acquired, not to be made.

60. Set-off of demand in suits in name of one for benefit of another.

61. Set-off of sums equitably due only.

62. Set-off of demands due from a deceased person.

+ 63, Set-off in actions brought in a representative capacity.

64, What demands may be set-off in actions brought by creditors or
administrators of insolvent estates; and proceedings therein,

65. Set-off, pleadings and issue how made.

66, Set-off actions cannot be discontinued; statute of limitations.

67. Set-off no balance against a plaintiff suing on a demand assigned.

68, Set-off proceedings before inferior tribuuals.

AUDITORS.

SEc. 69. Auditors appointed in certain cases, parties notified, witnesses to
attend. ’
70. Auditors must all hear, majority may report, may be discharged;
report may be recommitted.
71, Auditors report is evidence, but may be disproved.
72, Auditors, neglect to appear before them in actions of account, effect.

REFEREES,

Sze. 713, Court by agreement may appoint referees to be paid by county.

JURIES.

Src. 74, Juries, how impanelled and sworn, or drawn by lot.

75, Juries, supernumeraries, transfers, excuses,

76. Juries, form of their oath,

1. Jnries, their foreman how chosen.

78. Juries, talesmen for, when and how returned,

79. Juries, new may be summoned during term tine.

80. Juries, challenges how tried, and when jurors are to be excluded.

81, Each party may challenge, peremptorily, one juror; court may regu-
late this right by general rules.

82, Presiding justice may order a view in any case,

83, Shall charge jury on matters of law, but shall not express opinion
on issues of fact.

84, Jury may return separate verdicts as to joint defendants. Costs,
lhow apportioned.

85, Juries may find special or general verdicts in cases for law court.

86, Juries when they do not agree, proceedings.

87. Jurors not disqualified by residence, when their town or county is
a party.

88, Jurors, objections to, if known and not stated before trial, waived.,

89, Juries, their verdicts not affected by irregularities not injurious, or
not objected to hefore verdict,
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Sk, 90. Jurors, verdict set aside for improper practices with them.

Sec. 92.

Sec,

91,

93.
04,

95.
96,
o7,
98.
99.

100,
101.
102,
103.
104.
105.
106.
107.
108.
109.
110,
111,

113,
114.

115.

116.

117,

118,
119,
120.

121.
122.
123.
124,

125,
126,
127,
128,

129,

130,

Justice of superior court may order jury trial when demand therefor
was inadvertently omitted.

WITNESSES AND EVIDENCE,

Witnesses inay be summoned by clerks and justices of the peace.

Witnesses, religious belief of affects credibility only.

Witnesses, parties to suits and others interested may be., Husband
and wife may be by cousent of the other.

Witnesses, except where cause of action implies an offence,

Witnesses, attestations of to wills, &c., not affected,

Wituesses, testimony of a party out of the state, how taken.

Testimony of a party may be contradicted, like any other witness,

Provisions of five foregoing sections not applicable to suits by or
against representations of deceased parties, except in certain
specified cases.

Nor where party is insane, )

Witnesses, same rules respecting them in all tribunals.

Witnesses, duly summoned and neglecting to appear; attachment.

Witnesses, refusing to answer, may be fined.

Wituesses, oaths how administered to them,

Witnesses, scrupulous of oath, affirm,

Witnesses, conviction of crime affects credibility only.

Witnesses, fees for travel and attendance first paid or tendered.

Records of other courts evidence.

Printed copy of statutes evidence,

Foreign and unwritten law, hlow proved,

Copies of consular and of custom liouse documents and records
are evidence.

Adjutant general’s certificate to be evidence.

Testimony of deceased subscribing witness or magistrate may be
used in subsequent suit,

Deed or other writings, not void because dated on the Lord’s day,
unless made on that day.

Defendant in action on contract made on Sunday must restore
consideration.

CosTs.

Party prevailing recovers costs, Exception in certain cases in law
court,

Costs, when plaintiff appeals from judgment in his favor,

Costs in actions of replevin regulated.

Costs in actions that should have been brought before a justice.
Tull costs on report of referee.

Costs, when damages are reduced by set-off,

Costs of evidence not doubled or trebled.

Costs, discretionary on petitions for review and the like,

Costs for first suit to be paid bhefore second suit for same cause
is tried. Proceédings to be stayed, or second suit dismissed
if not paid within time fixed by court, °

Costs, a person liable for, who sues in name of the state,

Costs, state liable for in a civil suit.

Costs, not taxable for travel of attorney for the state.

Assignee to indorse writ in name of assignor, or defendant may
sue him for costs on stay of proceedings.

If assignee is not known, defendant may recover costs in an action
on the case and offset the judgment.

Assignee of choses not negotiable may sue in his own name,
Conditions,

827
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SEc, 131. Costs in one acticn only when several are unnecessarily brought,

182, No costs in suits on judgments where executions might have issued,

138, Costs for travel in actions by corporations, how computed,

134, Costs, power of the court over, on amendments and continuances
not affected.

185. Bankrupt recovers no cost until certificate is produced in court,

186, U. 8. tax paid, recoverable as costs.

137. Costs to be passed upon by the court during term and exceptions

filed. Otherwise clerk’s decision final,

AcCTION FOR DAMAGES AGAINST PERIURED PARTIES AND WITNESSES,

SEc. 188, When judﬁ;ment has been obtained by perjury, action for damages
against party or perjured witnesses.

EXECUTIONS.
Src, 139, Execution, when issued and returnable.

140. Txecution not to be issued after one year; exception.

141. Execntion may be renewed within three years.

142. Execution, if it cannot be renewed, scire facias may issue,

148. Executions to be framed to collect interest on judgment.

144, Execution lost or destroyed, new may issue.

145, When amount allowed to a creditor by commissioners on solvent
estate is not paid in thirty days, S. J. C. may order execution,
issued for debt, interest and costs. Clerk’s fees.

STEXOGRAPHERS.
Skc. 146. Stenographers, their appointment, duties and compensation.
147. Testimony of witness may be proved by copy of stenographic notes.,
148, Stenographic reports may be taxed in bill of costs,

CRIER.
SEc, 149. Duties of crier to be performed by sheriff or clerk,

MISCELLANEOUS PROVISIONS.

Sec. 1.
session of the supreme jndicial conrt without special permission,
When it appears that the defendant has not had sufficient notice,
the court may order such further notice as it deems proper. (@)
Any justice of the snpreme judicial [or superior] conrt may order
a notice concerning any civil proceeding, either in term time, or
by an order indorsed in the process he may in vacation dirvect

No action can be entered after the first day of the

what notice shall be given.

SeEc. 2. When a legal service of the writ has been made, and
the defendant does not appear by himself or attorney within the
first three days of the term, his defanlt may be recorded, and the
charge in the declaration taken to be true. If the defendant, before
the jury [juries] are dismissed for the term, enters his appearance
and pays to the plaintiff such costs as the court orders, the defanlt
shall be taken off. The court may permit it to be taken off for
sufficient cause. ()

(a) 56 Me., 426; 71 Me., 287.

(b) 16 Me., 2283 17 Me.,426; 21 Me., 45;

23 M., 485
Me., 557; 33 Me., 102, 251; 41 Me,, 439;

26 Me., 340;
45 Me., 105,

30
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Src. 8. When the defendant was an inhabitant of the state
and absent from it at the time of service, and it does not appear
that he has returned, or has actual notice of the suit, the court
may continue the action, not exceeding twice unless for special
cause, or enter judgment on default. If the defendant was not
an inhabitant of the state or within it, and had actual notice of
the sunit, the court may order a continuance if he does not appear
at the first term.

SEC. 4. When jndgment is rendered on defanlt of an absent
defendant in a personal action as provided in the preceding section,
execution cannot be issued thereon within one year thereafter,
unless the plaintiff first gives bond to the defendant, with one or
more surefies in double the amount of damages and costs, condi-
tioned to repay the amount to the defendant if the judgment is
reversed on review, to which he is entitled of right, brought within
one year, or so much of the amount recovered, as is rccovercd
back on such review, and any attachment made on the original
writ, shiall continue one year and thirty days after said judgment
is so rendered when no bond is given, and when a bond is given,
said attachment shall continne thirty days after said bond is filed
with the clerk of said court. (a)

Sec. 5. The bond shall be deposited with the clerk, who shall
decide npon the sufficiency of the sureties, subject to an appeal to
a justice of the court, and if the review of right is not so prose-
cuted, the defendant may, within one year after he first has notice
of the judgment, petition the court for a review, and the court
may grant it on such terms as it deems reasonable.

SEc. 6. If an execution has been, or shall be issued by the
clerk, judge, or recorder of auy court in any county, upon a judg-
ment rendered on default of an absent defendaut in a personal
action, within one year after the rendition of such judgment, with-
ont deposit of the bond specified in sections four and five through
accident, inadvertence, or mistake, all proceedings upon or by
virtue of such execution or judgment, shall, after the expiration of
one year from the rendition of such judgment, have the same effect
and validity as if the bond had been duly given, deposited and
approved, nnless a petition for review has been brought within
said year; and, in case such judgment is not reversed onreview if
brought within said year, all such proceedings upon or by virtue
of such execution shall be valid as aforesaid, after final judgment
for the defendant in review.

SEc. 7. When an appeal is taken from a judgment of a trial
justice or municipal or police court, and the action by mistake or

(a) b Me,, 386; 57 Me., 509; 59 Me., 567; 63 Me., 360; 066 Me,, 166; 72

Me,, 337-8, 341, .
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accident 1s not duly entered, and the judgment has not been
affirmed, the court may, on petition of ecither party, allow the
action or complaint to be entered at another term of the court,
upon such terms as are deemed reasonable, and if entered the
court shall proceed thereon as if entered at the proper term.

Ske. 8. Such petition must be presented to the court, or filed
in the clerk’s office within one year after the term at which the
action onght to have been entered; and no attachment or bail
shall be revived or continued by such proceedings.

Smo. 9. Incasescarried from a trial justice, munieipal or police
court, to a higher conrt, depositions and original papers, except
the process by which the suit was commenced, the return of ser-
vice thereon, and the pleadings, shall be certified by the proper
officer, and carried up without leaving copies, nnless othersise
ordered by the conrt having original cognizance.

Sec. 10. No process or proceeding in courts of justice shall be
abated, arrested, or reversed, for want of form only, or for circum-
stantial errors or mistakes which by law are ameundable, when the
person and case can be rightly understood. Such errors and
defects may be amended, on motion of either party, on such terms
as the court orders. ()

Sko. 11, In all civil actions the writ may be amended by
inserting additional plaintiffs, or by striking out one or more
plaintiffs when there are two or more, and the court may impose
reasonable terms,

Sze. 12. When in an action pending, the loss or destruction
of a writ or process after service is proved by aflidavit or other-
wise, the court may allow a new one to be filed, corresponding
thereto as nearly as may be, to have the same effect as the one
lost or destroyed.

SEc. 13. When there are two or more defendants, the writ
may be amended by striking out one or more of them, on payment
of costs to him to that time. A writ fonnded on contract, express
or implied, may be amended by inserting additional defendants;

(a) 8 Me., 30; 10 Me., 288; 13 Me., 309; 15 Me., 402, 427,466; 18 Me,, 250;
23 Me., 297, 507: 25 Me,, 333; 26 Me., 212, 288; 290 Me., 167; 30 Me., 31, 170}

39 Me,, 2313 44 Me., 965 45 Me., 284; 46 Me., 331; 47 Me., 158,185; 48 Me.,
22, 35, 254; 53 Me,, 1743 b4 Me., 202, 496, 498; 63 Me., 153,

Amendment of declaration; 2 Me., 49; 3 Me., 249; 4 Me,, 480; 11 Me,,
501; 13 Me., 89, 249,419; 14 Me.,50; 15 Me.,138; 16 Me., 173, 234, 288, 449;
17 Me., 225, 411; 18 Me., 174, 413; 19 Me., 353; 20 Me., 148; 28 Me.,77; 24
Me., 17, 247; 25 Me., 252, 311; 26 Moe., 28, 212; 58 Me., 352; 65 Mo., 321;
67 Me., 490, 553; 71 Me., 28,

Ad damnum; 6 Me., 325; 15 Me., 432; 57 Me., 156, 449,

Seal of writ; 3 Me., 30; 19 Ma., 208.

Date of writ; 14 Me., 396,

‘Of changing a writ of original summons, to a writ of attachment; 15 Me.,
401, 486; 26 Me., 267; 71 M., 28,

Teste of writ; 15 Me,, 433,
Return day of writ; 16 Me,, 267; 17 Me., 417; 3% Me,, 123,
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and the court may order service to be made on them, and their
property to be attached as in case of original writs; and on return
of service duly made, they shall be deemed parties to the suit, but
ghall not lie liable to costs before such service. (a)

Swo. 14. [t shall be the duty of any judge of the supreme
judicial court for this state, while holding any nisi prius term
of said court for the trial of civil or criminal causes, for good
and suflicient reasons shown, on motion of either party, fo [shall]
order the transfer of any civil action or actions, or ¢riminal case
now pending, or hereafter to be brought in said court to the docket
of said court in any other county in ¢his séate for trial, [preserving]
all attachments in said actions shall remain in full force.

SEC. 15. The distinetion between actions of trespass and tres-
pass on the case is abolished. A declaration in either form is
good,

Ske. 16, The treasurers of state, connties, towns, and corpo-

rations, may maintain suits in their own names as treasurers on
contracts given to them or their predecessors, and prosecute suits
pending in the name of their predecessors.

SEC. 17. DPenalties may be recovered by an action of debt,
when no other form or mode of recovery is provided by the statute
imposing them.

Sro. 18.
istrator, after eviction by an older and better title, may maintain

The assignee of a grantee, or his executor or adinin-

an action on a covenant of geizin or freedom from incumnbrance
contained in absolute deeds of the premises betweon the parties,
and recover such damages as the first grantee might upon eviction,
upon filing, at the first tern, in court for the use of his grantor, a
release of the covenants of his deed and of all causes of action
thereon.
to release the covenants of the first gruntor to the prejudice of
his grantee.

Skc. 19. Grantees may appear and defend in suits against
their grantors in which swifs the real estate conveyed is attuched.

Src. 20. In actions on contract in a penal sum for performance
of covenants or agreements, and in actions of covenant, several

The prior grantee shall not, in such case, have power

breaches may be assigned, and in defence, performance generally,
both in affirmative and negative covenants, may be alleged.

Skc. 21.
brances contained in a deed of real estate, when the incumbrance is
a right of dower, if such dower has been assigned and not released,
the value thereof shall be tlie measure of daimages; but if it has

In an action for a breach of covenant against incun-

(a) 2 Me,, 120; 5 Me., 320; 111}e., 127; 13 Me., 389; 20 Me.,420; 25 Me.,
333; 84 Me., 34; 85 Me., 535; 45 Me., 24, 444; 58 Me., 41; 59 Me., 344;
60 Me., 208, 352,

53
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been demanded and not assigned, on application of the plaintiff, the
court ghall cite the claimant of dower to appear and become a
party by personal service made fourteen days before the term of
court to which it is returnable; if she does not appear, or it she
appears and refuses to release such right of dower, the court shall
appoint three commissioners to assign the same, who shall proceed
in the manner provided for commissioners appointed by the pro-
bate court; and when their report is made and accepted by the
court, it shall be a legal assignment of dower, and the value thereof
shall be the measure of damages in said action.

SEo. 22, The general issue may be pleaded in all cases, and a
brief statement of special matter of defence filed, or a special plea,
or double pleas in bar, may be filed. The plaintiff must join a
general issue, aud may file a counter brief statement. («)

SEc. 28. A general demurrer to the declaration may be filed ;
and in any stage of the pleadings either party may demur, and the
demurrer must be joined, and it shall not be withdrawn withont
leave of the court, and of the opposite party ; but the jndge shall
rule on it, and his ruling shall be final unless the party aggrieved
excepts to it; and before exceptions [are] filed and allowed, he
shall have the same power as the full conrt to allow the plaintiff
to amend, or the defendant to plead anew. If the law conrt deems
such exceptions frivolous, it shall award treble costs against the
party excepting from the time the exceptions were filed. If the
declaration is adjudged defective and is amendable, the plaintiff
may amend upon payment of costs from the time when the
demurrer was filed. If the demnrrer is filed at the first term and
overruled, the defendant may plead anew on payment of costs
from the time when it was filed, unless it is adjudged frivolous and
intended for delay, in which case judgment shall be entered. At
the next term of the court in the county where the action is pend-
ing, after a decision on the demurrer has been certified by the clerk
of the district to the clerk of such county, and not before, judg-
ment shall be entered on the demurrer, unless the costs are paid,
and the amendment or new pleadings filed on the second day of
the term.

SEc. 24.  In actions of trespass on lands, the defendant may file
a brief statement disclaiming all title to the land described, and
alleging that the trespass was involuntary, or by negligence or
mistake, or in the prosecution of a legal right, and that before
action bronght lie tendered sufficient amends therefor, or that he
brings money into court to satisfy the damages with costs to that

() 10 Me., 260; 11 Me,, 166, 216; 13 Me,, 33; 16 Me.,86,425; 29 Me,, 472;
47 Me., 350, 489; 49 Me., 333; 053 Me., 134, 429; 56 Me,, 159,
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time; and if on trial he establishes the truth of his allegations,
he shall recover costs.

SEC. 25.
entered of record withits date, offer to be defanlted for a specified
If excepted, interest may be added from that date to date
of judgment.
it shall not be offered in evidence or have any effect upon the
rights of the parties, or the judgment to be rendered, except the

In any personal action, the defendant may, in writing

sum.
If not excepted within such time as the court orders,

costs. If the plaintiff fails to recover a sum as due at the time of
the offer greater than tire sum offered, he recovers such costs only
as accrned before the offer, and the defendant recovers costs
acerued after that time; and his judgment for costs may be set off
against the plaintiftf’s judgment for debt and costs. (@)

BEC. 206,

ner, offer to have judgment rendered against him for a specified

In any personal action the plaintiff may, in like man-

sum, and the proceedings thereon and the effect of snch offer upon
his rights and liabilities shall be the same as is provided in respect
to the defendant in the preceding section.

SEe. 27. A tender, with the costs then acerued, may be made
after action brought and before its entry, to the plaintiff’ or his
attorney, with the same effect as it made before action brought. In
actions against towns founded on injury to the person or damage
to property from defect in ways, a town may make a tender before
the commencement or entry of the action, or offer to be defaulted
for a specified sum, with the same etfect as in actions on contract.

BEC. 28.
contract, express or implied, or in a jndgment on contract, are as

The goods and estate of a deceased debtor in a joint

liable, and the creditor has his remedy, as in case of a joint and
several contract.

SEc. 29. Iu a suit for writing and publishing a libel, evidence
shall be received to establish the truth of the matter charged as
libellous. If the truth of it is established, it shall be a justification,
unless the publication is found to have originated in corrupt or
malicions motives.

SEc. 30.
good connt and bad ones, or a wrong joinder of counts, and no
written objection is made ill after the cause is committed to the
jury, and a general verdict has been recorded, the judgment can-

When in a eivil action, the declaration contains a

not for such canse be reversed on writ of error.
SEc. 31. No motion in arrest of judgment in a civil action can
be entertained. (6)

{a) 4 Me., 276; 5 Me., 394; 9 Me., 112; 13 Me., 313; 19 Me., 208; 20 Me.,
40, 313; 21 Me., 531; 30 Me., 458; 31 Me., 414; 33 Me., 2203 39 Me., 72, 474;
42 Me,, b4, 290; 46 Me,, 545; 47 Me., 854; 48 Me,, 301; 651 Me,, 383; &b
Me,, 633,

(b) 44 Me., 42; 53 Me,, 109; b4 Me., 357; 69 Me,, 456; 70 Me., 253,
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Sec. 32. In actions on bond or contract in a penal sum, for
the performance of ¢ovenants or agreementg, or on a recognizance
to prosecute an appeal, wlien a jury finds the condition broken,
they shall estimate the plaintif®s damages, and judgment shall be
entered for the penal sum, and execution shall issue for such
damages and costs. («)

SEc. 33. Sureties upon official bonds may appear and defend
in suits against their principal, whenever sueh sureties may ulti-
mately be liable wpon such bonds.

SEC. 34. Interestis to be allowed on [the] amount found due for
damages and costs, in actions on judgments of a court of record. ()

SEc. 85. A judge shall sit in the trial or dispositzon {disposal]
of an action, in which the county or town where le resides is a
party or interested, if the party adverse to such county or town
enters on the docket a waiver of all oljections.

Src. 36, When a party in a pending suit dies, and his death
is suggested on the record, and the cause of action survives, his
executor or adninistrator may become a party, ov at the request
of the other party, be smmmoned to appear and beccme a party.
Service of the summons shall be made on him fourteen days
before the term to which it is returnable. It he neglects to appear,
judgment may be entered by nonsuit or default according to the
provisions of chapter eighty-seven. It the suit is in equity, his
executor, administrator, or heirs at law, may in like manner appear
or be summoned without a bill of revivor.

Sec. 37. When an unmarried wowman, a party to a pending
suit, is married, her husband, on his request, may be admitted as
a party as if originally joined in the suit.

SEc. 38. When a party to a snit becomes insane, it may Dbe
prosccuted or detended by his guardian, who, on application of his
friend, or of the other party, may be appointed for that purpose
by a justice of the court in term time or in vacation. He shall
be entitled to a reasonable compensation, and not be liable
for costs.

Skc. 89, Whenamotion is made in the supreme judicial court
to have a verdict set aside as being against law or evidence, a
report of the whole evidence shall be signed by the presiding judge.
When the motion is founded on any alleged cause not shown by
the evidence reported, the testimony respecting the allegations of
the motion, shall be heard and reported by the judge, and the case
is then to be marked “law.” When the court of law [court] is of

(a) 17 Me., 452; 21 Me., 209; 22 Me., 486, 457; 24 Mo., 168; 39 Me., 414;

49 Me., 825; 52 Me., 275; 56 Me., 504.
(b) 19 Me., 460; 22 Me., 120; 60 Me., 256, 257; 63 Me., 62.
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opinion that the motion was for frivolous causes, or intended for
delay, it may award double or treble costs. (&)

Src. 40. Any justice of the supreme judicial court or of the
superior courts, i Cumberland and Kennebec counties, may seb
aside a verdict and grant a new trial in a case tried before him,
Such
verdict must be set aside at the same term at which it was ren-
dered, but it shall not be set aside by a siugle justice when there
have been two verdicts rendered against the applicant.

Skc. 41.  In action of trespass on property, the court and jury,
or magistrate, shall determine whether it was committed willfully ;

when in his opinion the evidence in the case demands it.

if so found, a record thereof shall be made, and a memorandum of
it on the margin of the execution. ”

Sme. 42, Damages on protest of bills of exchange of a hundred
dollars or more payable by the acceptor, drawer, or indorser of one
[a bill] in this state, are, if payable at a place seventy-five miles dis-
tant, one per cent.; if payable in the state of New York or in any
state northerly of it, and not in this state, three per cent.; if pay-
able in any Atlantic state or territory southerly of New York and
northerly of Florida, six per cent.; and in any other state or
territory, nine per cent.

Skc. 48. In all contracts for labor, ten hours of actual labor
shall be a legal day’s work, unless the contract stipulates for a
longer time; but this rule does not apply to monthly labor or to
agricultural employments.

Skc. 44. No action, commenced in his official capacity by a
public officer, is abated by his ceasing to hold the office ; it may
be prosecuted by his successors to the same uses ; and the necessary
amendments may be made and notices given,

Src. 45. No action shall be maintained on a demand settled
by a creditor, or his attorney intrusted to collect it, in full dis-
charge of it, by the receipt of money or other valuable consid-
eration, however small. (0)

WHEN SUBSEQUENT ATTACHING CREDITORS MAY DEFEND SUITS.

SEc. 46. When property has been attached, a plaintiff, who
has caused it to be attached in a subsequent suit, may, by himself
or attorney, petition the court for leave to defend the prior suit,
and set forth therein the facts, as he believes them to be, under
oath ; and the court may grant or refuse such leave.

SEc. 47.

If leave is granted, he shall give bond, or enter into

(¢) 15 Me., 73; 16 Me., 204; 19 Me., 30, 405; 20 Me., 199, 852; 22 Me., 152;
40 Me., 245; 43 Me., 408, 538; 45 Ne., 284; 48 Me., 242, 439; 53 Me., 172
54 Me., 260; 56 Me., 233, 250; 58 Me., 351; 70 Me., 334.

(b) 46 Me., 434; 47 Me., 546; 48 Me., 434; 56 Me,, 582;
61 Me., 563; 62 Me,, 12; 63 Me., 443,

67 Me., 492;
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recognizance with sufficient surety, in such sums as the court
orders, to pay the plaintiff in the prior suit all damages and costs
occasioned by such defence; and an entry of record shall be made
that he is admitted to defend such suit.

Sec. 48, When the petitioner enters into recognizance, and
fails in his defence, execution on his recognizance shall be issued
against him for the damages found by the court, and costs; and
judgment rendered between the original parties as if no such
defence had been made.

Sec. 49, When the petitioner prevails, judgment shall be ren-
dered against the plaintiff and in favor of the petitioner, and
execution issued thereon for his costs; and costs may or may not
be awirded to the original defendant.

Sec. 50, When judgment in such prior suit has been rendered,
since April nine, one thousand eight hundred and fifty-siz, at the
first term of the court, the plaintiff in such subsequent suit, within
one year thereafter, first giving bonds to each party as provided
in section forty-seven, may petition as provided in section forty-
six for leave to sue out a writ of review of such action; and such
leave may or may not be granted. If granted, and on final judg-
ment the sum originally recovered is reduced, judgment shall be
entered and execution issued for the difference, not exceeding the
amount due from the original defendant to the petitioner, with
costs for his sole use; and it shall operate as a payment of his
debt to the amount of damages recovered.

Sec. 51, When it appears by the verdict, or otherwise, that
such prior attachment was made with intent to delay or defraud
creditors, or that there was collusion between the plaintiff and
defendant for that purpose, such attachment shall be void.

SUITS BY AND AGAINST BANKRUPTS.

Swme. 52, A person who has been declared a bankrupt, may
maintain an action respecting his former property in his own name,’
unless objection is made by plea in abatement, if before final judg-
ment the assent of his assignee is filed in the office of the clevk of
the court in which the action is pending.

SEc. b3, Actions in which an actual attachment of property was
made four months prior to the filing of a petition in bankruptey by
any defendant therein, shall be disposed of under the ordinary rules
of proceedings in court.

Stc. 54,  All other actions brought in any court or before any
trial Justice, for the recovery of any debt provable in bankruptcey,
when it appears that any defendant therein has filed his petition in
bankruptey or has been adjudged a bankrupt on petition of his credit-
ors before or after the commencement of the suit, shall be continued,
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until the bankrupt proceedings are closed, unless the plaintiff strikes
such defendant’s name from the suit,which he may do without costs ;
but when such defendant does not use due diligence in the prosecu-
tion of his bankrupt proceedings, after one term’s notice to him, in
writing, from the plaintiff, the court may refuse further delay.*

TITLE IX. ]

SET-OFF.

Ske. 656, Demands between plaintiffs and defendants may be
set off against each other as follows:

The defendant, during the term to which the writ is returnable,
must file a brief statement of his demand, in substance as certain
as in a declaration, which by leave of the court may be amended.
The clerk shall enter on it and on the docket the date, and on the
docket, under the action, notice of the filing. (@)

Sec. 56. A demand originally payable to the defendant in his
own right, founded on a judgment or contract, express or implied,
for the price of real or personal estate sold, for money paid, or had
and received, for services done, for a liquidated sum, or for one
ascertainable by calculation, may be set off. (4)

Ske. 57. The demand wust be due from all the plaintitfs to all
the defendants jointly. When there is a dormant partner, claims
due from the ostensible one may be set off as if there was no
dormant partner.

Skc. 58, When a plaintiff has received notice that a demand
against him has been assigned to the defendant, and has agreed
to pay it to him, or to receive it as payment towards his demand,
before his suit was commenced, it may be set off. (¢)

SEc. 59. When a defendant had notice of the assignment of a
demand, he cannot have any demand set off that acerued or was
acqnired after sach notice. (d)

SEC. 60. When an action is brought by one person for the use
of another, a demaud against the latter may be set off.

SEc. 61. When the demand to be sct off is a bond or contract
with a penalty, the sum equitably due only can be set off.

SEC. 62. Demands against a person belonging to a defendant
at the time of the death of such person, may be set off against

* [QUERY. Has not the repeal of the Bankrupt act (in 1878) rendered sec-

tions 53 and 54 obsolete ?]

(@) 6 Me., 241; 10 Me., 139; 15 Me., 269; 19 Me., 26; 20 Me., 423; 25 Me.,
129;" 81 Me., 133; 32 Me., 285; 35 Me., 81; 38 Me., 117; 47 Me., 369,

What claims may be set off; 28 Me., 473; 29 Me., 426; 31 Me., 161; 32
Me., 285; 33 Me., 231; 34Me.,510; 35 Me.,81,535; 37 Me.,T5; 39 Me., 421,
4475 53 Me., 179; 57 Me., 166.

How presented and allowed ; 35 Me., 180; 36 Me., 224; 41 Me,, 204,

Set-off of judgment and executions; 29 Me., 15; 34 Me., 123.

() 5 Me., 416; 7T Me., 84; 11 Me., 352; 13 Me., 288; 16 Me., 62;
181; 20 Me., 423; 22 Me., 462; 24 Me., 38, 352; 39 Me., 421, 447,

(¢) 19 Me., 72; 26 Me., 118; 56 Me., 168,

(d) 3 Me., 465; 1T Me., 271,

18 Me.,
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claims prosecuted by his executor or administrator ; and if a balance
is found due to defendant, judgment shall be in like form and of
like effect as if he had commenced a suit therefor; but if the
estate is insolvent, it must be presented to the commissioners or
added to the list of claims, as other judgments are. (@)

SEC. 63. In actions against executors, administrators, trustees,
or others in a representative capacity, they may set off such
demands as those whom they represent might have set off in actions
against them; but no demands, due to or from them in their own
right, can be set off in such actions. ()

Sec. 64. In joint or several actions by the executor or adminis-
trator of an estate represented insolvent, against two or more per-
gons having joint or several demmands against snch estate, the
demands may be filed in set-off by either of the defendants, at the
first termn of the court, or at the first term after snch representa-
tion of insolvency, if made after the commencement of such actions ;
and if, on the trial, a balance is found due to the defendants jointly,
or to either of them, judgment shall be entered for such balance
ag the jury find or the court orders, and it shall be treated and
disposed of as vther judgments against insolvent estates.

Sec. 65. The trial may proceed in cases of set-off’ on issne
joined without a plea of set-off'; and if an issue is not otherwise
formed, the defendant may, except in actions of assumpsit, plead
that he does not owe the sum demanded; and the plaintift will be
entitled to every defence against such set-off, that he might have,
by any form of pleading, to an action against him on the sume
demand. (¢)

SEC. 66. When a demand is filed in set-off, the action cannot
be discontinued without consent of the defendant. The statute of
limitations is applicable to demands filed in set-off, as if actions
were commenced on them at the date of the plaintiff’s action.

Skc. 67. When no balauce is found due to either party, no
costs are recoverable. The party recovering a balance recovers
costs. No judgmeut for debt can be entered against a plaintiff]
when the demand sued was assigned to him before the snit was
commenced, or for a balance due from another person.

Skc. 68. Siwmilar proceedings in set-off may take place before
municipal and police courts and trial justices, the demand in set-off
being filed on the return day of the writ; but judgment cannot be
rendered for a defendant for more than twenty dollars, exclusive
of costg.

(a) 6 Me., 242; 34 Me., 147; 388 Me., 118; 41 Me., 263; 49 Me., 572,

(b) 1 Me., 183; 8 Me., 371; 24 Me., 38; 33 Me., 230.
(c) 87 Me., T5; b4 Me,, 498; 66 Me,, 141; 67 Me., 671,
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AUDITORS.

SEc. 69. When an investigation of accounts, or an examina-
tion of vouchers is vequired, the court may appoint one or more
anditors to hear the parties and their testimony, state the acconﬁts,
and make a report to the court upon such matters therein as may
be ordered by the court, and the report shall be prima facie evi-
dence upon such matters only, as are expressly embraced in the
order. They shall notify the parties of the time and place of
hearing, and have power to adjourn; witnesses may be summoned
and compelled to attend, and may be sworn by the anditor. («)

SEc. 70.
but a majority may report, stating whether all did hear.

‘When there is more than oune auditor, all must hear,
Their
report may be recommitted. They may be discharged and others
appointed. They shall be allowed a reasonable compensation,
fixed by the court, paid by the plaintiff, and taxed in the costs if

he prevails.

SEc. 71, Their report may be used as evidence by either party,
and it may be disproved by other evidence.
SEc. 72, When in an action of account, judgment has been

entered that the defendant do accounnt, and he shall unreasonably
neglect to appear, or appearing, [neglect] to render an account
before auditors appointed to take it, they shall certify the fact,
and the court may enter a default and jndgment thereon, or cause
the damages to be assessed by a jury. (4)

REFEREES.

Sec. 73. In all cases now pending, or whick may be hereafter
entered in the supreme judicial [or superior] court[s] for any
county in which the parties shall agree that the same may be tried
by a referee or referees, the court may appoint such referee or
referees, not exceeding three in number, whose fees and necessary
expenses shall be paid by the conuty on presentation of the proper
certificate of the clerk of courts for that county, and the amount
of fees and expenses that said referee ov referees shall be entitled
to, shall be fixed by the court upon the coming in of the report.

JURIES.

SEC. 74. When venires for jurors are returned to court, the
clerk shall prepare, at the commencement of each term of the
court, separate alphabetical lists of the. names of the several per-
sons returned as traverse jnrors; and the court in impanelling the
traverse jurors, shall cause the names of the first two persons who
attend, to be called, who shall be first sworn, and then the others

() 40 Me., 340; 57 Me., 61; 65 Me., 328;
(b) 45 Me., 111; 57 Me., 61; 65 Mae., 328,

72 Me., 59.
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in succession, as they are named on the list, and in such divisions
as the court directs, or all at the same time; and the first twelve
shall compose the first jury; and the next twelve, on the same list,
shall be impanelled and sworn in like manner, and shall compose
the second jury; but before proceeding to the trial of any civil or
eriminal case, other than capital, the clerk may, under the-direc-
tion of the court, at the request of either party place the names of
all jarors legally summoned and in attendance, and not engaged
in the trial of any other canse, separately npon tickets in a box,
and the names shall be drawn from the box by the clerk, after
having been' thoroughly mixed, one at a time, for the purpose of
constituting a jury ; and each party shall have a right peremptorily
to challenge two jurors; but in such case all peremptory or other
challenges and objections to a juror drawn, if' then known, shall
be made and determined, and the juror sworn or set aside, before
another name is drawn, and so on until the panel is completed.
A new jury shall be thus drawn for the trial of each cause; and
after the panel is thns completed, the presiding justice shall
appoint a foremau for the trial of the case.

SEC. 75. Supernumerary jurors may be excused, from time to
time, till wanted, and they may be placed on either jury as occa-
sion requires; and jurors may be transferred from one jury to the
other when convenience of business requires it; and for good
reason, any juror may be excused.

SEc. 76. The following shall be the form of the oath, admin-
istered to traverse jurors in civil canses:

“You and each of you swear, that in all causes betwixt party
and party, committed to you, you will give a trne verdict therein
according to the law and the evidence given you. So help you
God.”

When a juror is conscientionsly serupuloas of taking an oath, the
word “affirm,” shall be used instead of “swear,” and the words
“this you do under the pains and penalties of perjury,” instead of
the words “so help you God.”

SEc. 77. Each jury shall retire, after being thus impanelled
and sworn, and choose their foreman by ballot, or make the choice
upon retiring with the first canse with which they are chavged;
and when a foreman is absent or excused from service, a new fore-
man shall be chosen as aforesaid ; subject in each case to appoint-
ment by the court, as provided in section seventy-four.

Ste. T8. When, by reason of challenge or other cause, a suffi-
cient number of jurors duly drawn and summoned cannot be
obtained for the trial of any cause, the court shall cause jurors to
be returned from the by-standers, or from the county at large, to
complete the panel; if there are on the jury not less than seven
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jurors drawn and returned as before provided. Such jurors shall
be returned by the sheriff or his deputy, a coroner, or such other
disinterested person as the court appoints.

Swme. 79. The court may, in term time, issue venires for as
many jurors as are wanted ; to be drawn, notified, and returned
forthwith, or on a day appointed ; and when in any county, the
business requires a protracted session, the conrt may, during the
term, excuse all or any of the jurors originally returned, and issue
venires for new jurors to supply their places ; who shall be drawn
and notified to attend at such time as the court directs.

Sec. 80. The court, on motion of either party in a suit, may
examine, on oath, any person called as a juror therein, whether he
is related to either party, has given or formed awny opinion, or is
sensible of any bias, prejudice, or particular interest in the cause ;
and if it appears from his answers or from any competent evidence
introduced by the party objecting to the juror, that he does not
stand indifferent in the cause, another juror shall be called and
placed in his stead.

Sec. 81, In addition to challenges otherwise provided, either
party may, before the frial commences, peremptorily challenge one
juror from the panel unless the right of challenge provided in
section seventy-four has been exercised; and the court may, by
general rules, prescribe the manmner in which such right shall be
exercised.

SEc. 82. In any jury trial the presiding justice may, at his
discretion, order a view by the jury.

Skc. 83, During the progress of a jury trial the presiding
justice shall rule and charge the jury, orally or in writing, upon
all matters of law arising in such cases, but shall not, during the
progress of the trial, including the charge to the jury, express an
opinion upon issues of fact arising in the case, and any such
expression of opinion shall be deemed sufficient cause for a new
trial, if either party aggrieved thereby and interested shall desire
it; and the same shall be ordered accordingly by the law court
upon exceptions. (a) :

Src. 84,  In actions of contract against more than one defend-
ant, the jury may return a separate verdict as to each defendant,
or as to two or more defendants jointly, and judgments shall be
entered up accordingly. In case of separate judgmeut against
defendants in the same action, the court shall apportion the costs
to be taxed against each such defendant.

Sro. 85, The traverse jury may, in all cases, find a special or
general verdict, subject to the opinion of the court on a case

(a) 64 Me., 201; 65 Me., 269, 324; 66 Me., 550; 67 Me., 76; 69 Me., 416;
70 Me., 256.
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agreed by the parties and reserved, or on the facts as reported by
the judge presiding at the trial.

SEc. 86. When a jury, not having agreed, return into court
stating the fact, the judge may in his discretion, explain any ques-
tions of law, if proposed to him, or re-state any particular testi-
mony, and send them ont again for further consideration ; but
they shall not be sent out a third time in consequence of their
disagreement, unless on account of some difficulties not stated
wheu they first eame into court. (@)

Skc. 87. In prosecutions for the recovery of a snm of money,
or other thing forfeited, it shall not be a cause of challenge to a
juror that he is liable to pay taxes in a county, town, or plantation,
which way be benefited by the recovery.

Skc. 88. If a party knows any objection to a juror in season
to propose it befove trial, and omits so to do, he shall not after-
wards be allowed to make it; unless by leave of court for special
reasons. (b)

Src. 89. No irregularity in the venires, or drawing, sum-
moning, retnrning, or impanelling jurors, shall be suflicient to set
aside a verdiet, unless the party making the ohjection was injured
by the irregularity ; or unless the objection was made before the -
return of the verdict. (¢)

SEe. 90. If either party, in a canse in which a verdict is
retnrned, shall, during the same term of the court, before or after
the trial, give to auy of the jurors who try the canse, anything by
way of treat or gratuity, or purposely introdnce among the papers
in the case which are delivered to the jury when they retire with
the cause, any papers which have any connection with it, but were
not offered in evidence, the court, on motion of the adverse party,
may set aside the verdict and order a new trial. (@)

SEc. 91. Whenever, [in either of the superior courts,] by acci-
dent or mistake, the plaintift fails to indorse upon his writ at the
time of entry a request for a jury trial, or it the defendaut, by
accident or mistake, shall fail to indorse upon his plea when filed
a demand for a jury, the court may, on motion of either party, at
its diseretion, order a trial by jury in the cause*

(a) 22 Me., 458; 24 Me., 509; 31 Me., 157; 33 Me., 492; 36 Me., 476.

(b) 6 Me., 320; 47 Me., 594; 52 Me., 413, 501; 53 Me., 536,

(c) 3 Me., 216; 8 Me., 50; 48 Me., 439; 65 Me., 469.

(d) Setting aside verdict for misconduct, or errors of any juror; 2 Me., 38;
3 Me., 204; 6 Me., 140, 380; 11 Me., 409; 17 Me., 306; 20 Me., 97; 22 Me.,
200; 25 Me., 487; 38 Me., 139; 41 Me., 531; 53 Me., 470; b6 Me., 565; b7
Me., 493, . V

For excessive damages; 3 Me,, 282, 812; 12 Me,, 811; 18 Me., 191; 42
Me., 248; 50 Me., 224.

#* [NoTE BY THE COMMISSIONER. The acts establishing the two superior
courts, 1868, ¢, 103, and 1878, e. 10, and acts amendatory thereof are not
included in this revision.]
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WITNESSES AND EVIDENCE.

Src. 92. The clerks of the several courts, and any justice of
the peace, may issue summonses for witnesses to attend before
conurts to give evidence concerning any matters there depending.

Sme. 93. No person shall be deemed an incompetent witness
on account of his religions belief, bnt shall be subject to the test
of credibility ; and any person who does not believe in the exist-
ence of a Supreme DBeing, shall be permitted to testify under
solemn affirmation, and shall be subject to all the pains and penal-
ties of perjury.

Sec. 94. No person shall be excused or excluded from being
a witness in any civil suit or proceeding at law, or in equity, by
reason of his interest in the event thereof as party or otherwise,
except as is hereinatter provided, but such interest may be shown
for the purpose of affecting his credibility ; and the husband or
wife of either party may be a witness. («)

SEe. 95, No defendant shall be compelled to testify in any
suit when the cause of action implies an offence against the crim-
inal law, on his part. If he offers himself as a witness, he waives
his privilege of not criminating himself, but his testimony shall
not be nsed in evidence against him in any criminal prosecntion
involving the same subject matter.

SEc. 96. Nothing in section ninety-four shall in any manner
affect the law relating to the attestation of the execution of last
wills and testaments, or of any other instrument, which by law is
required to be attested.

Skc. 97. When a party to a suit resides without the state, or
is absent from the state during the pendency of the suit, and the
opposite party desires his testimony, a commission, under the rules
of court, may issue to take his deposition; and such non-resident
or absent party, npon such notice to him or his attorney of record
in the suit of the time and place appointed for the taking his
deposition, as the court orders, shall appear and give his deposition.
If he refuses or unreasonably delays to do so, he may be non-suited
or defaulted by order of court, unless his attorney will admit the
affidavit of the party desiring his testimony, as to what the absent
party would say if present, to be used as testimony in the case.

SEtc. 98. When one of the plaintiffs or defendants is used as a
witness by the opposite party, testimony may be introduced by
his co-plaintiffs or co-defendants to contradict or discredit him, as
if he was not a party to the suit.

Src. 99. The provisions of the five preceding sections shall

(¢) 44 Me., 19, 348; 46 Me., 237, 248, 325, 370, 471; 47 Me., 252, 478; 50

Me., 692; 65 Me., 400; 59 Me,, 180, 260; 63 Me., 211; 64 M., 573.
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not be applied to any cases, where, at the time of taking testimony,
or [at] the time of trial, the party prosecuting, or the party defend-
ing, or any one of them, is an executor or an administrator, or made
a party as heir of a deceased party; except in the following
cases: (a)

First—The deposition of a party, or his testimony given at a
former trial, may be used at the trial after his death, if the opposite
party is then alive, and in that case the latter may also testify.

Second.—In all cases in which an executor, administrator or
other legal representative of a deceased person is a party, such

' party may testify to any facts legally admissible upon the general

rules of evidence, happening before the death of such person ; and
when such person so testifies, the adverse party shall neither be
excluded nor excused from testifying in reference to such facts,
and any such representative party or heir of a deceased party may
testify to any fact legally admissible upon general rules of
evidence, happening after the decease of the testator, intestate,
or ancestor; and in reference to such matters the adverse party
may testify. :

Third.—If the representative party is nominal only, both parties
may be examined as witnesses ; if the adverse party is nominal only,
and had parted with his interest, if any, during the lifetime of the
representative party’s testator or intestate, he shall not be excluded
from testifying if called by either party ; and in an action against
an executor or administrator if the plaintiff is nominal only, or
having had an interest, disposed of it in the lifetime of the defend-
ant’s testator or intestate, neither party to the record shall be
excused or excluded from testifying.

Fourth~—In an action by or against an executor, administrator
or other legal representative of a deceased person, in which his
account books or other memoranda are used as evidence on either
side, the other party may testify in relation thereto.

Fifth.—In all actions wlhere an executor, administrator or other
legal representative is a party, and the opposite party is an heir
of the estate of the deceased, said heir may testify when any other
heir of ¢he estate of the deceased shall testify at the instance of
snch executor, administrator or other legal representative.

Skc. 100. The rules of evidence which apply to actions by or
against executors or administrators, shall be applied in actions
wlhere a person shown to the court to be insane, is solely interested
as a party,

Skc. 101. The rules of evidence in special proceedings of a

(a) 45 Me,, 166; 46 Me., 173, 236, 249, 474; 47 Me., 468; 48 Me., 36; 62

Me. 577; 59 Me., 180, 195, 196, 260; 64 Me., 25, 26, 573; 65 Me.,534; 67 Me.,
197; 69 Me., 290, 202; 71 Me., 75, 504; T2 Me,, 325,
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civil nature, such as before referees, anditors, connty commissioners,
[and] courts of probate, shall be the same as herein provided for
civil actions,

SEC. 102. When a person, duly snummoned and obliged to
attend before any judicial tribunal, fails to do so without a reason-
able excuse, he shall be liable to the party aggrieved for all dam-
ages sustained thereby. The judge of such tribunal may issuc a
capias to apprehend and bring him before him; and he may be
fined vot exceeding twenty dollars and the cost of the attachment,
and committed until the same and the costs of commitiment are
paid.

Skc. 103. When a witness in court refuses to answer such ques-
tions as the conrt allows to be put, he may be fined not exceeding
twenty dollars, and committed until the fine and costs of commit-
ment are paid.

Skc. 104. A person, to whom an oath is administered, shall
hold up his hand, nnless he helieves that an oath administered in
that form is not binding, and then it may be administered in a
form believed by him to be binding. One not believing the c¢hris-
tian religion may be sworn according to the ceremonies of his
religion.

Sze. 105,
oath may make an aflirmation as follows: “I do affirm nnder the
pains and penalties of perjury,” which shall be deemed of the

Persons conscientiously scrupulous of taking an

same force and cffect as an oath.

SEC. 106. No person shall be incompetent to testify in any
conrt or legal procecding, in consequence of having been convicted
of a criminal offence; but such convietion may be shown to affect
his credibility. (@)

Sec. 107. No persoun is obliged to attend in any comrt as a
witness in [a] civil sunit, or at any place to have his deposition
taken, nnless his legal fees for travel to aund from the place, and
for one duy’s attendance, are first paid or tendered ; and his fees
for each subseqnent day’s attendance must be paid at the close of
the preceding day, when he requests it.

Suc. 108. - The records and proccedings of any court of the
United States, or of any state, anthenticated by the attestation of
the clerk, or officer having charge thereof, and by the seal of such
court, shall be admitted in evidence.

SEC. 109. Printed copies, of statutes, acts, and resolves of the
United States, or of this, or any other state or territory of the
United States purporting to be published under the authority of

(a) 47 Me., 108; 48 Me., 328; 51 Me., 112, 125; 55 Me., 216; 63 Me., 136;
65 Me., 79.
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government, may be admitted as evidence; those of this state as
suficient, those of other states as prima facie.

Sec. 110.  Foreign laws may be proved by parol evidence, but
when such law appears to be existing in a written statute or code,
it may be rejected unless accompanied by a copy thereof. The
unwritten law of any other state or territory of' the United States
may be proved by parol evidence, and by books of reports of
cases adjudged in their courts.

Skc. 111. In all actions touching the reality, or in which the
title to real estate is material to the issue, and where original deeds
would be admissible, attested copies of such deeds from the registry
may be nsed in evidence, without proof of their execntion, when
the party offering sucli copy is not.a grantee in the deed, nor
claims as heir, nor justifies as servant of the grantee or his heirs.

Smc. 112.  Copies of all papers and documents helonging to or
filed, or remaining in the office, of any consnl, vice-consul, or com-
mercial agent of the United States, and of all official entries in
the books or records of any such office, when certified under the
hand and official seal of the proper consul, vice-consul or commer-
cial agent, are admissible as evidence. Copies ot registers or
enrollment of vessels, or of any other custom house records or
documeuts deposited in the office of the collector of customs,
attested by him or his deputy, under seal of office, may be used
in evidence, and [shall] have the same cffect as the produetion of
the records in court, verified by the recording officer in person.

Sko. 113. The certificate of the adjutant general relating to
the enlistment of any person in the United States’ service, from
this state, and of all facts pertaining to the situation of such per-
son, to the time of and including his discharge, as found upon the
records of his office, shall be prima tacie evidence of. the facts so
certified, in any suit or procceding in any of the courts and
tribunals of this [the] state.

SEc. 114, When the testimony of 4 subscribing witness to any
dced, or of the magistrate who took the acknowledgment thereof,
has been taken in the trial of any ecivil cause, in relation to the
execntion, delivery, or registry of snch deed, and such witness has
since died, proof of snch’ former testimony shall be admissible in
the trial of any other civil canse involving the same question, if
the parties are the same, or where one of the parties is the same,
and the adverse party acted as agent or attorney for the adverse
party in the former suit, but such testimony shall be liable to
impeachment like the testimony of a living wituess.

Sko. 115, No deed, contract, receipt, or other instrument in
writing, shall be held void by reason of being dated on the Lord’s
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day, without other proof than the date, of its being made and
delivered on that day. _

SEc. 116, No person who receives any money, or valuable
thing, as the consideration for a contract, express or implied, made
and entered into on Sunday, [the Lord’s day,] shall be permitted
to defend any action upon such contract on the ground that it was
80 made and entered into on Sunday, [the Lord’s day,] until he
shall restore such consideration so received.*

COSTS.

Sre. 117, In all actions, the party prevailing, shall recover
costs, nnless otherwise specially provided. (¢) If, after a verdict
returned hy a jury, the party in whose favor the jury found, shall
carry the case into the law conrt and the decision there shall be
against him, he shall recover no costs subsequent to the verdict,
but the party prevailing io the law court shall recover costs acern-
ing after verdict.

Sro. 118. When a plaintiff appeals from a judgment of a
municipal or police court, or a trial justice in his favor, and does
not recover, in the appellate court, a greater sum as damages, he
shall recover a quarter of the sum last recovered, for costs. ()

SEo. 119.  In actions of replevin, when the jury find that each
party owned a part of the property, they shall find and state in
their verdict the value of the part owned by the plaintiff when
replevied, without regard to the value as estimated in the replevin
bond; and if such value does not exceed twenty dollars, the plaintiff
shall recover for costs only one quarter part of such value. (¢)

Sre. 120.  In actions commenced in the supreme judicial [or
superior] court[s], except those by or against towuns for the snp-
port of paupers, it it appears on the rendition of jndgment, that
the action should have been commenced before a municipal or
police court or a trial justice, the plaintiff shall not recover for
costs more than one quarter part of lhis debt or damages. On
reports of referees, full costs may be allowed, nnless the report
otherwise provides. (@)

* [NoTE, Seec.b50,§1; c. 81,§81; c. 124, §§ 17 to 24.]

(@) When parties recover costs; 2 Me., 899; 5 Me., 24, 281; 6 Me., 117;
12 Me., 846, 459; 15 Me., 53; 19 Me., 23; 20 Me., 124; 20 Me., 75; 30 Me.,
557; 37 Me., 549; 38 Me,, 191; 39 Me., 467; b4 Me., 437; 068 Moe., 41; 61
be., 24; 68 Me., 132.

When parties do not recover costs; 13 Me., 51; 19 Me,, 210; 35 Me., 19;
38 Me., 256; 43 Me., 286.

Parties liable for costs; 5 Me., 177; 6 Me., 50; 7 Me., 402; 13 Me., 260;
18 Me., 336; 29 Me., 306, 560; 41 Me., 460.

(0) 1 Me., 16, 17; 4 Me., 67; 7 Me., 361; 10 Me., 69; 54 Me., 437,

(¢) 2 Me., 162; 6 Me., 262; 12 Me., 54; 40 Me., 286; 49 Me., 325.

(d) 4 Me., 67; S Me., 106, 145; 11 Me., 149; 12 Me., 346; 21 Me., 390; 28
Me., 206; 32 Me., 85, 101; 34 Me., 207; 43 Me., 318; 47 Me., 459; 49 Me.,
335; 50 Me., 335; 51 Me,, 460; 53 Me., 516; 60 Me., 547; 63 Me., 268; 72
Me., 442,

Report of referees; 1 Me., 66; 14 Me., 398,
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Sec. 121, When an account is filed in set-off and plaintiff
recovers not exceeding twenty dollars, he is entitled to full costs,
if the jury certify in their verdict that the damages were rednced
as low as that sum by reason of the amount allowed in set-off. («)

Sme. 122.  When a party recovers double or treble costs, the
fees of witnesses, depositions, copies, and other evidence are not
to be donbled or trebled.

Sec. 123.  On application of a private person for a writ of
review, certiorari, mandamns, or guo warranto, or like process,
the court may or [may] not allow costs to a person appearing on
notice as respondent.

Sec. 124, When any [a] plaintiff s2ell in any stage of his action
become(s] nonsuit, or discontinne{s] his suit, the defendant shall
recover his costs against him, and in all actions, as well those of
qui tam as others, the party prevailing shall be entitled to his legal
costs. When costs have been allowed against a plaintiftf on nonsuit
or discontinnance, and a second suit is brought for the same caunse
before the costs of the former snits ave paid, further proceedings
shall be stayed ¢Z [until] snch costs are paid, and the suit may be
dismissed unless they are paid at such time as the conrt appoints. (3)

SEc. 125. When a snit is brought in the name of the state for
the benefit of a private person, his name and place of residence
shall be indorsed on the writ; and if the detendant prevails, judg-
ment for his costs shall be rendered aguinst such person, and exe-
cution issued, as if he were plaintiff.

Sec. 126. When a defendant prevails against the state in =
civil snit, judgment for his costs shall be rendered against it, and
the treasurer of the county shall pay the amount on a certified
copy of the judgment; and the amount shall be allowed to him in
his acconut with the state.

Src. 127. When the state recovers costs in a civil snit no fees
shall be taxed for the travel of an attorney.

Sec. 128, The name and place of residence, if known, of an
assignee shall, at any time dnring the pendency of the suit, be
indorsed by the request of the defendant on the back of a writ or
process commenced in the name of his assignor, or further pro- .
ceedings thereon shall be stayed; and if the defendant prevails,
judgment for his costs shall be rendered against the plaintiff and
such assignee, as if both had been originally joined in the action;
but if not so indorsed and proceedings are stayed, the defendant
may maintain an action on the case against the assignee for his

costs. (¢)

(¢) 5 Me., 76; 31 Me., 130; 44 Me., 420; 56 Me., 71; 72 Me., 442.
(b) 32 Me., 36; 48 Me., 162; 66 Me., 58, 331,
(c) 89 Me., 199; 6% Me,, 11; 69 Me., 82; 72 Me., 56.



TITLE IX.] PROCEEDINGS IN COURT.

Swuc. 129, If the name of such assignee is not known to the
defendant until after he has recovered judgment against the plain-
tiff for costs, he may maintain an action on the case agaiust such
assignee for his costs, within six years from the time of judgment;
and such judgment for costs may be set off between such assignee
and the defendant, as if the assignee had been plaintiff in the snit.

S®e. 180, Assignees of choses in action, not negotiable, assigned
in writing, are authorized to bring and maintain actions in their
own name, and [but] the assignee shall hold the assignor harmless
of costs, and shall file with his writ the assignment or a copy
thereof, and all rights of set-off shall be preserved to the defend-
ant. (@)

SEc. 1831. When a plaintiff at the same term of a court brings
divers suits which might have been joined in one, against the
same party, or divides an actount that might all have been sued
for in one action, and commences snccessive snits upon parts of the
game, or brings more than one suit on a joint and several contract,
he shall recover costs in only one of then, and on only one of the
judgments shall execution run against the body of the same defend-
ant, unless the court, after notice to the defendant, and hearing,
certifies that there was good canse for commencing them. ()

Sec. 182. A plaintiff’ shall not be allowed costs in an action
on a judgment of any tribunal, on which an execution counld issue
when snch suit was commenced, except in trustee process.

Sre. 133. In actions of a corporation, its travel is to be com-
puted from the place where situated, if local, otherwise from the
place where its business is usually transacted, not exceeding forty
miles, nuless its agent actually travels a greater distance to attend
court, ’

SEkc. 134, The power of the court to require payment of costs,
or to refuse them as condition of amendment or continnance, is
not aflected by the provisions of this chapter.

Src. 135. When a defeadant pleads a discharge in bankruptcy,
obtained after the-commencement of the suit, he can recover no
costs before the time when the certificate was produced in court.

Src. 136. Any tax required by act of congress on any pro-
cess or proceeding in court, or on any evidence used therein, shall
be allowed, as costs, to the prevailing party paying it*

SECe. 137. When a nonsuit or default is entered, or verdict
rendered, or a report of referces accepted, in an action, either
party on application to the court, may have the costs recoverable
taxed by the clerk, and passed upon by the court during the term ;

(a) 66 Me,, 544, 545; 69 Me., 99, 443; 71 Me,, 119; 12 Me., 56,
(b) 84 Mae., 284; 55 Me., 454; 70 Me., 272,
* [QUERY, Is notsection 136 obsolete?]

849
Cuarp. 82.

not known,
def’t may re-
cover costs
v, him and
offset judg’t,
R, 8., c. 82,
§ 116.

Assignee of
choses not
negotiable,
may sue in
his own
name,
Conditions,
1874, ¢. 235,
Seec.111,§1.

In divers ac-
tions against
same party
atsame term,
or in case of
djvisionofan
account,only
one bill of
cost allowed
plaintiff,
1876, c. 121,

When no
costs in ac-
tion on
judgment.
R. S, c. 82,
§ 118.

33 Me., 211,
56 Me., 80,
Travel in ac-
tions by a
corporation.
R. S, c. 82,

Power of
court over
costs.

R. 8, c. 82,
§ 120,
Bankrupt re-
covers no
costs until
when.

R. 8., c, 82,
§ 121,

U. S. tax
paidrecover-
able as costs,
R. 8., c. 82,
§ 122,

Costs may
be heard by
court, and
exceptions;
else clerk’s



850

Cmap. 82.
decision
final.

R. 8., .c. 82,
§ 123.

60 Me., 547,

Rights of ac-
tion v. the
party or per-
jured wit-
nesses for
damages,
when a judg-
ment has
been ob-
tained by
perjury.

R. 8., c. 82,
§ 124,

Ex’on, when
issued, and
returnable,
R. S., c. 82,
§ 125.

Not after
one year;
exception,
R. S, c. 82,
§ 126.

May be re-
newed in

- three years.
R. 8., c. 82,
§ 127,

‘When ex’on
is not so is-
sued, scire
facias maybe
brouglht on
judgment,

Ex’ons to in-
clude inter-
est on
judgments,
R, 8., c 82,
§ 1290,

60 Me,, 258,
New ex’on
may be is-
sued on
proof of loss,
R. 8., c. 82,
§ 130,

When
amount al-
lowed to a
creditor by
comm’rs on
solvent es-
tate is not

PROCEEDINGS IN COURT. [TITLE 1X.

and auny party aggrieved by the decision, may file exceptions
thereto; but it no such application is made, the clerk, after adjourn-
ment, shall determine costs, and his decision shall be final,

ACTION FOR PERJURY.

SEc. 1838. When a judgment has been obtained against a party
by the perjury of a witness or witnesses introduced at the trial by
the adverse party, the injured party may bring an action on the
case within three years after such judgment or after final judg-
ment in any proceedings for a review thereof, against such adverse
party, or any perjured witness, or confederate in the perjury, to
recover the damages sustained by him, by reason of such perjury;
and the jndgment in the former action shall be no bar thereto.

EXECUTIONS.
Src. 139, Executions may be issned on a judgment of the
gsupreme judicial court after twenty-four hours from its rendition,

retnrnable within three months. («)
SEC. 140. No first execution can be issued after one year from

“the time of judgment, except in cases provided for by section four;

in which the first execntion may be issued not less than one, nor
more than two years from the time of judgment.

SEC. 141.  An alias or pluries execution may be issued within
three years after the day of the return of the preceding execution
and not afterward.

SEc, 142, When execntion is not issued within the times pre-
seribed by the two preceding scctions, a writ of scire facias against
the debtor may be issned to show canse why execution on the judg-
ment should not be issued, and if no sutlicient cause de [is] shown,
execution may be issued thereon.

Skc. 143, Om execntions, issned on judgments or acknowledg-
ments of debt, interest shall be collected from the time of judg-
ment, or payment, and the form of the execution be varied
accordingly.

Src. 144. A justice of the court in whicl the judgment was
rendered, upon proof by aflidavit or otherwise of the loss or
destruction of an execution unsatisfied in whole or in part, may
order a new execution to be issned for what remains nnsatisfied.

Skc. 145, When the report of commissioners appointed by the
probate court to decide upon exorbitant, unjust or illegal claims
against a solveut estate, has been returned and finally accepted in
favor of a creditor, and the amount allowed him is not paid within
thirty days thereafter, he may file a certified copy of such report in

(a) 2 Me., 112; 8 Me,, 209; 11 Me,,178; 16 Me., 66; 24 Me., 306; 27 Me.,
560; 49 Me., 414,
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the office of the clerk of the courts, and apply in writing to a judge
of the supreme judicial court for an execuntion ; and he shall order a
hearing thereon, with or without notice to the adverse party.
The application shall be entered on the docket of the conrt if in
session, otherwise on the docket of the preceding term. If no
suflicient cause is shown to the contrary, the judge shall direct an
exceution to be issned for the amount allowed the creditor by such
report, with interest from its return to the probate court, and cost[s]
allowed by the probate court, if any, three dollars for clerk’s fees,
and travel and attendance, and expense of copies and service of
notices, as in snits at law.

STENOGRAPHERS,

~ SEc. 146.
siding justice may appoint a stenographer to report the proceed-
ings thereof, who shall be an officer of the court, and be sworn to
a faithful discharge of his duty. Under the direction of the court,
he shall take full notes of all oral testimony, and other proceed-
ings in the trial of causes, including the charge of the judge, and
farnish for the use of the court, a fair, legible, long-hand copy of
so mueh of his notes as the court directs. He shall receive for his
services, from the treasnry of the connty in which the court is held,
the snm allowed by the court, not exceeding five dollars a day for
attendance, six cents a mile for actual travel, and ten cents for
every one hundred words of the long-hand copy furnished for the

At any term of the supreme judicial court, the pre-

use of the court. He shall also furnish a copy of so much of the
evidence and other proceedings, taken by him, as either party to
the trial requests, on payment therefor, by such party at the rate
aforesaid.

SEC. 147. Whenever it becomes necessary, in any court in
this state to prove the testimony of any witness in the trial of
any former case in any court in ¢Azs [the] state, the certified copy
of the notes of the testimony of said witness, taken by the steno-
graphic reporter at the court where said witness testified, shall be
legal evidence to prove the testimony of said wituess.

SEC. 148. Any amount legally chargeable by stenographic
court reporters, for writing out their reports for use in law cases,
and actually paid by either party whose duty it is to furnish said
reports, may be taxed in the bill of costs and allowed against the
losing party, as copies are now allowed for, if furnished by the clerk.

CRIER.

SEc. 149, The duties of crier in the warious courts of this
state shall be performed by the sheriff, or any deputy in attend-
ance upon the conrt, or by the clerk, so as to relicve the counties
of the expense of employing persons especially for that purpose.

851
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TRIAL JUSTICES IN CIVIL ACTIONS. [TITLE IX.

CHAPTER 83.

JUSTICES, THEIR JURISDICTION AND PROCEEDINGS IN
CIVIL ACTIONS.

APPOINTMENT, QUALIFICATION AND JURISDICTION.

Trial justices, their appointment and term of office,

Oath or affirmation to be taken.

Jurisdiction in civil actions; not to exceed twenty dollars.

If title to real estate is pleaded, case to be removed to supreme
court, Recognizance;if not given, case to be tried by justice.

Copy, &ec., to be produced at appellate court; proceedings, if not
entered.

Justice writs, form and sevvice of,

Municipal and police court writs, when returnable.

Actions where brought, when parties live in same county.

Where brought, when pavrties live in different counties,

Writs issued by ome justice returnable before another, in same
county. Provision touching municipal and police court writs.

Writs returnable between certain Liours,

Nonsuit or default if no appearance within one hour., May be
stricken off.

Continnance when justice is unable to attend. Proceedings.

Trial justices and justices of the peace may issue subpeenas.

Trial justice may lhold court at his dwelling house or office. May
adjourn court. General issue to be pleaded. Only one travel
for plaiutiff in action continued at his request.

Judgments on defaults, nonsuits or trial,

Costs for defendant, if plaintiff does not prevail,

APPEALS.

Appeal, when and how claimed; effect of.

Appeal, recognizance for, when and how given,

Papers to be produced by appellant at appellate court; failure to
enter, &c., effect of.

REither party may waive trial and appeal,

EXECUTIONS.

Executions; when issued; when returnable.
Executions may be directed into other counties in certain cases.

ScoirE Facrias.

Writs of scire facias, when trial justice may issue.
Writs of scire facias when directed into other counties,

REooRDS, HoOW KEPT AND TRANSCRIBED.

Records, how to be kept; on his death may be transcribed into the
book of another trial justice.

Execution issued on the transcribed record.

Removing from the state must deposit his records with the clerk.
Administrators, &ec., of deceased trial justice also. Penalty on
administrator, &ec., for neglect. Duty of. the clerk in such cases.
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Proceedings if his records are not completed, When an execution
may be used in place of a copy of the record.

Trial justice whose commission has expired may certify copies and
issue new executions for two years; how done afterwards.
Unsatisfied execution issued by justice out of commission may be

renewed by any trial justice in county,

SEc. 20.
30.

31.

JUSTICE NOT TO BE OF COUNSEL.

Justice not to be of counsel in any case before himself, Nor to try
any case commenced by himself,

Szo. 82.

JUSTICES OF THE PEACE AND QUORUM,

Trial justices are, ex officio, justices of the peace and quorum.
Justices of peace and quorum commissioned for the state.

Sec. 33.
34,

APPOINTMENT, QUALIFICATION AND JURISDICTION.

Sec. 1. Trial justices shall be appointed and commissioned by
the governor, with the advice and consent of the council, to act
within the connty for which they are appoiuted, and shall hold
their oflices for the term of seven years from the date of their com-
missions,

Src. 2. Before entering upon the duties of the office, each
shall take and subscribe the oaths or afirmations preseribed by
the constitution and the laws of the siale, to be taken by other
oficers appointed in like manner.

Skc. 3. Every trial justice may hold a court in his county, as
provided in this chapter, and have original and exclnsive jurisdic-
tion of all civil actions, including prosecentions for peualties in
which his town is interested, when the debt or damages demanded
do not exceed twenty dollars, except those in which the title to
real estate, according to the pleadings or brief statement filed in
tlie case by either party,is in question; and except that in those
towns in which a municipal or police court is established, his juris-
diction shall be restricted to those cases in which jurisdiction has
been heretofore given to justices of the peace, in the act establish-
ing such court, and to cases wherein jurisdiction has been or may
be given to trial justices in like manner.

Sko. 4. When it appears by the pleadings or brief statement
in the case, that the title to real estate is in question, it shall be
removed, ou the request of either party, to the supreme judicial
[or superior] court; and such party shall recognize to the other
party in a reasonable sum, with sufficient surcties, to enter the case
at the next term of said court; and it he does not so recognize,
the justice shall hear and decide the case, as if such reqnest had
not been made.

Sec. 5. The party so recognizing shall produce at said court
a copy of the record, and all such papers as are required to be
produced by an appellant ; and it he fails so to do, or to enter the
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the action as before provided, he shall, on the complaint of the
adverse party, be nonsuited or defaulted, as the case may be; and
such judgment shall be rendered as law and justice require.

SEC. 6. The writ in civil actions commenced before a trial jus-
tice, shall be a summons, a capias and attachment, or scire facias,
of the form prescribed by law, signed by the justice, and duly
served not less than seven, nor more than sixty days before the
return day thereof.

SEc. 7. All writs in civil actions before any municipal or police
court, may be made vetnrnable at any term of such court, to be
held not less than seven nor more than sixty days from their date.

Szc. 8. All actions between parties residing in the same
connty, returnable before any trial justice, shall be commenced
before some such disinterested justice residing or holding his
court in the town where one of the partics, or his attorney, or per-
son summoned as trustee in snch action, resides; and if there is
no such justice residing or holding his court thercin, then before
some such justice, if any, in an adjoining town, otherwise before
any such justice in the county.

Sec. 9. When the parties reside in different counties, such
actions shall be commenced before any disinterested trial justice
residing in the county where any defendant resides; but all trustee
actions, retnrnable before such justice, shall be commenced within
the county where some trustee, therein named, resides.

SEc. 10. Original writs, issned by any trial justice, may be
made returnable betore any other trial justice of the same county,
and shall have the same effect as it signed by the latter justice ;
and 1n like manner, and with like effect, original writs, issned by
any police or mnnicipal court, may be made returnable before any
other police or mnnicipal courtin the same or an adjoining county.

Src. 11. No writ shall be made returnable before any trial
justice, at an earlier hour than uine o’clock in the forenoon, nor
later thau foar in the afternoon. No jndgment of snch justice
shall be valid nnless he shall be present with the plaintif’s writ
at the place, and within one hour after the time therein named,
unless the case is continued by some other justice, as provided in
section thirteen.

SEc. 12, The justice may enter judgment on nonsuit or
default against the party failing to appear, at the expiration of one
hour after the time of return set forth in the writ; but may in his
discretion, on motion of either party, strike off the same within
twenty-four hours thereafter, upon such terms as he deems
reasonable.

SEc. 13. When a trial justice is unable to attend at the time
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and place appointed by him for the trial of any suit already entered,
or at which any writ is returnable before him, any other trial justice
who might legally try the same, or any justice of the peace and
quorum, residing in the same or [an] adjoining town, may attend
aund continue such action, once, to w day certain, not exceeding
thirty days, and vote the fact on the writ, and in his own docket ;
and if the inability is not removed at that time, such action, at the
time and place fixed in the continuance, may be entered before,
and tried by some other trial justice of the same town, or if’ none
such resides therein, then Dbefore some trial justice of the same
counnty, who may render judgment and issue execution as’if' the
action had been originally returnable before him.

SEC. 14, Every trial justice and justice of the peace may issue
subpeenas for witnesses in civil actions pending before any court,
or [betore] persons anthorized to examine withesses.

Sec. 15, Any trial justice may hold a court at his dwelling
house, office, or other suitable place, and the writ shall be made
returnable accordingly. He may adjowrn his cowrt by proclama-
tion, from time to time, as justice requires. In actions before him
the defendant shall plead the general issue, and need not file any
brief statement, except where the title to real estate is in question.
When an action in which the defendant does not appear, is con-
tinued at the request of the plaintiff, only one travel and attend-
ance shall be taxed for him, uuless the defendant agrees, in writ-
ing, to such continuance.

Ske, 16. If any person duly served with process does not
appear and answer thereto, his default shall be recorded, and the
charge in the declaration taken to be true; and on such default,
and when the action is, on trial, maintained, the justice shall enter
judgment for such sum, not exceeding twenty dollars, as he finds
due to the plaintiff, with costs, and issue execution.

Skc. 17.  If the plaintiff fails to enter and prosecute his action,
or if, on trial, he does not maintain his action, the defendant shall
recover judgment for his costs to be taxed by the justice; and
execution shall issue therefor.

APPEALS.

SEc. 18,  Any party aggrieved by the judgment of the justice,
may appeal to the next supreme judicial [or superior] court in the
sanie county, and may enter such appeal at any time within twenty-
four howrs, Sunday not included, after the judgment ; and in that
case no execution shall issue, and the case shall be entered and
determined in the supreme judicial [appellate] court.

SEc. 19. Before such appeal is allowed, the appellant shall
recognize with sufficient surety or sureties to the adverse party,
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TRIAL JUSTICES IN CIVIL ACTIONS. [TITLE IX.

if vequired by him, in a reasonable sum, with condition to prose-
cute his appeal with effect, and pay all costs arising after the
appeal. A

Sgec. 20, The appellant shall, at the appellate court, produce a
copy: of the record, and of all the papers filed in the cause, except
depositions or other written evidence or documents, the originals
of which shall be produced ; and if he fails to produce such papers,
and enter and prosecute his action, the court, on complaint of the
adverse party, may affirm the former judgment with costs.

Sec. 21.  In actions in a municipal or police court, or before a
trial justice, either party after appearing and filing his pleadings,
may waive a trial and give the adverse party judgment, and then
appeal the same as if there had been an actual trial.

EXECUTIONS.

Sec. 22. Executions shall not be issued by a trial justice, until
twenty-four hours after the rendition of judgment, and shall be
made returnable in three months from the day they are issued.

Smc. 23, When a debtor removes or is out of the county in
which judgment is rendered against him by a trial justice or
municipal or police court, such justice or judge may issue execu-
tion against him, directed to the proper officers in the county
where he is supposed to be; and it shall have the same force as if
issued by a justice or court of the latter county.

SCIRE FACIAS.

Sec. 24, Every trial justice may issue writs of scire facias
against executors or administrators, upoun a suggestion of waste,
after judgment against them ; against bail in civil actions, and
indorsers of writs; and euter judgment and issue execution, as
any court might do in like cases.

Smc. 25, In cases of scire facias against bail, indorsers of writy,
executors or administrators, in all trustee processes, or original
writs against two or more defendants, before a trial justice or a
judge of a municipal or police court, where the defendant or trustee
resides out of the county where the proceedings are had, the justice
or judge may direct the writ or execution to any proper officer of
the county where the defendant or trustee resides, who shall
charge fees of travel from the place of his residence to the place
of service only, and postage paid by him. :

RECORDS, HOW KEPT AND TRANSCRIBED.

Ste. 26, Every trial justice shall keep a fair record of his pro-

ceedings; and if he dies after giving judgment in a canse and

before it is satisfied, any other justice of the county may, on com-
plaint of the creditor, issue a summons to the person in whose
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possession the record of such judgment is, directing him to pro-
duce and deliver it to him; and if he contemptuously refuses to
produce it, or to be examinedrespecting it on oath, the justice may
commit him to prison, as punishment for the contempt, to be
detained until he submits to such examination and produces the
record ; and when the record is so delivered ¢o Aim, ke [the justice]
shall transeribe it upon his own book of records, and return the
original to the person who produced it; and a copy thereof
attested by the transcribing justice, or otherwise proved, shall
be legal evidence in all cases where an authenticated copy of the
original might be received.

SEc. 27. On such transeribed record, the [trial] justice may
issue execution as if the judgment wasrendered by himself, chang-
ing the form as the case requires; but no such first execution shall
issue after one year from the time the judgment was rendered,
unless-on scire facias,

Skc. 28.  Every [trial] justice, who removes from the state, shall
first deposit with the clerk of the judicial courts in the county for
which he was commissioned, all his official records and papers ;
and the executor or administrator of a deceased justice shall so
deposit all the deceased’s official records and papers that come into
his hands; and if either neglects to do so, he shall forfeit one
hundred dollars. The clerk shall receive and safely keep such
records and papers, and may grant certified copies thereof, which
shall be as good evidence as if certified by the justice.

SEc. 29. If any [trial] justice dies or removes from the state,
without recording and signing any judgment by him rendered in an
action before him, and his docket, original writ, and papers pertain-
ing thercto, and execution if any issued, are so deposited in the office
of the clerk, lie shall, on payment of [the] nsnal fecs, make out and
certify copies of all the papers in snch cause, and all facts appear-
ing in such docket ; and such copies shall be legal evidence. But
if such records have not been deposited with the clerk, the plaintiff
in any action may use, in place of ench certified copy, an execution
issued on such judgment by the justice, with an affidavit thereon
made by the plaintiff or his attorney, that it is not satisfied, or
saticfied iu part only, as the case may be.

SEC. 30, Any (trial] justice, whose commission expires and is not
renewed, may, during two years thercafter, certify copies of judg-
ments rendered by hini while in commission, and issue and renew
executions thereon, which shall be obeyed by the officer, as if the
commission of the justice had not expired; and after two years such
copies may be certified and executions issued and renewed, as in
case of the death of the justice.

Ske. 831.  Execntions remaining unsatisfied, in whole or in part,
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EXECUTIONS. [TITLE I1X.

issned by a trial justice whose commission has expired, or who has
removed from the county within and for which he was commis-
sioned, may be renewed by any trial justice in commission in the
same county, npon like vouchers as can now be done by the trial
justice who rendered the judgment,

TRIAL JUSTICE NOT TO BE OF COUNSEL.

Src. 82, No [trial]justice shall be of counsel for or give advice to
either party, in a suit before him, or be subsequently employed as
counsel or attorney in any case tried before him ; nor hear or deter-
mine any civil action commenced by himself; and every action so
commenced shall abate. '

JUSTICES OF THE PEACE AND QUORUM.

Sme. 83, Trial justices are declared to be, ex-officio, justices of
the peace and of the quorum, and all their official acts, attested
by them in either capacity, except those pertaining to the exclusive
jurisdiction of trial justices, are of equal effect.

Swc. 34, Justices of the peace and of the quorum shall be
appotnted and commissioned by the governor, with the advice
and consent of the council, to act within and for each and every
county throughout the state. All duties and powers now granted
by law to, end exercised by, justices of the peace and of the
quorum, shall be exercised by them in each and every county in
the state.

CHAPTER 84.

LEVY OF EXECUTIONS ON PERSONAL PROPERTY.

=

Execution; what goods may be sold on.

Execution; coin and bank notes, how levied on.

Execution; goods, in what time sold on.

Executiou; notice of sale on,

Execution; adjournment of sale, time.

Execution; adjournment of sale to another place.

Indemnity; officer may require.

Re-sale, if purchaser refuses to take; officer to account for proceeds

of second sale, and for damages paid by such purchaser,
9. Return of sale on execution, how made, Penalty for fraud in sale

or return.

10. Proceeds of sale how disposed of.

11, Buildings on leased lands liow sold for land rent. Sale of buildings
in other cases and right of redeeming same.

12, Shares in incorporated companies, how sold.

13. Notice of seizure of, hlow given, if not attached ; and how, if attached,

14, Officers of corporations to certifly number of debtor’s shares. Penalty.

Sec,
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Shares sold to be transferred; new certificates to purchaser, Divi-

SEo. 15.

dends.

16. Notice of sale, how given. i

v 17, Franchise of corporation, how sold; notice of sale of, how given.

18. Mode of sale. Possession, what and how given to purchaser.

19, Rights and duties of the purchaser.

20. Rights of redemption by the corporation.

21, Franchises of railroads wholly within the state, notice of sale of, how
given in each county interested. Conveyance by sheriff’s deed,

22, Proceeds of sale applied in order of attachment; balance paid to
debtor.

23. Notice of second attachment, to be given to the first attaching officer.

24, Warrant against turnpike corporation for damages. Sale of the
franchise may be adjourned. In what county sale may be had.

25. In case of a prior attachment, liow the lien by seizure on execution
may be preserved.

26. Proceedings when such attachment is removed.

27, Executions, to be set off against each other.

28. Cases in which it may not be done,

29. Proceeds of, how applied. Sale without tender.

30, Executions and warrants of distress against towns, how issued and
enforced on personal estate. How levied on real estate.

31. Notice and incidents of the sale.

32. Remedy of owner of property so sold,

S®Ee. 1. All chattels real and personal liable at common law to

attachment, and not exempted therefrom by statute, are liable to.

be talken and sold on execution as prescribed in this chapter.

Sec. 2. Current gold or silver coin may be taken on execution
and paid to the creditor as money collected ; and bank notes and
all other evidences of debts, issued by any moneyed corporation
and cirenlated as money, may be taken on execution, and paid to
the creditor at their par value, if he will accept them ; otherwise,
they may be sold like other chattels.

SEC. 3. Goods and chattels, legally taken on execution, shall
be safely kept by the officer at the expense of the debtor, for the
space of four days at least next after the day on which they were
taken, exclusive of Sunday ; and they shall be sold within fonrteen
days next atter the day of seizure, except as hereinafter provided,
unless before the time of sale the debtor redeems them by other-
wise satisfying the execution.

Sec. 4. The officer shall post up public notice of the time and
place of sale, at least forty-eight hours before the time of sale, in
two or more public places in the town or place of sale.

Smc. 5. If at the time so appointed, the officer is prevented by
sickness or other casualty from attending at such place, or is pres-
ent and deems it for the advantage of all concerned to postpone
the sale, he may postpone it not exceeding six days next after the
day appointed ; and so, from time to tie, for like good canse, giv-
ing notice of every adjournment as required in the preceding section.
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EXECUTIONS. [TrTLE 1X.

Smc. 6. For good reason, and for the purpose of obtaining a
better price for the goods to be sold, he may, if he deems it for
the benefit of the debtor, adjourn the auction to another place in
the same town.

Sec. 7. Where there is reasonable doubt as to the ownership
of goods, or their liability to be taken 7n [on] execution, the officer
may require sufficient indemnity.

Sme. 8. If the highest bidder at snch sale refnses to talke and
pay for an article, the officer shall sell it again at auction at any
time within ten days, giving due notice of the second sale; and
account for what he receives on the second sale, and for any dam-
ages he recovers of the first bidder for a loss on the re-sale, as for
so much received on the execution.

Szc. 9. He shall, in his return on the execntion, particularly
describe each article or lot of goods sold, and the price at which it
was sold ; and if hie is guilty of any fraud in the sale or return, he
shall pay to the debtor in an action on the case, five times the
sumn of which he s [has] defrauded. [him.]

SEc. 10. The money arising from the sale of any property on
execution, shall be applied to pay the charges and satisfy the exe-
cution ; and the residue, if any, shall be returned to the debtor on
demand, or otherwise legally applied as provided in section twenty-
two. .

SEc. 11. When a lessor of lands leased for the purpose of
erecting a building thereon commences an action against the lessee,
attachies the bunildings within six months after the rent becomes
due, and recovers such rent, lie may, on execution, cause the rents
and profits of snel buildings to be sold for a term of ¢ime sufficient
to pay the debt and costs; or canse such building to be sold like
any other personal estate, In all cases, any mill or bnilding seized
and sold on execution as a chattel personal, may be redeemed
within one year, as land levied upon by appraisment may be; and
the remedies and rights of the parties are the same as those of
mortgagor and mortgagee, except the rate of interest, which shall
be ten per cent. per annum. [a year.]

SeEc. 12. Any share or interest of a stockholder or proprietor
in an incorporated company, mnay be taken on execution and sold
in the following manner, and in no other manner, notwithstanding
any thing in the charter of such company to the contrary.

Src. 13. If the property was not attached on mesne process
in the same suit, the officer shall leave a copy of the execution
with the treasurer, cashier, clerk, or other recording officer of the
company, and the property shall be considered as seized on execu-
tion when the copy is so left. If it was so attached and remains
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attached, the officer shall proceed in seizing and selling it on exe-
‘eution as in section sixteen. )

Sec. 14. The officer of the company having the care of the
records or account of shares, or interest of the stockholders, shall,
on the exhibition to him of the execution, give the officer holding
it a certificate of the nninber of shares held by the judgment debtor,
or of the amount of his interest, nnder the penalty provided in
chapter eighty-one, section twenty-seven.

Sec. 15. Within fonrteen days after the day of sale, the officer
shall leave an attested copy of the execution and of the retnrn
thereon, with the officer of the company whose duty it is to record
transfers of shares; and the purchaser shall thereapon be entitled
to a certificate or certificates of the shares bonght by him, on pay-
ing the fecs therefor, and for recording the transfers; and if such
shares or interest were attached in the snit in which the execution
issued, lie shall have all dividends which acerued after the attach-
ment.

Skc. 16. In selling snch shares or interest, the officer holding
the exccution shall give notice in writing of the time and place of
sale to the debtor, by leaving it at his last and usual place of abode,
if within the county where the officer dwells; and public notice
thereof by posting it up in one or more public places in the town
where the sale is to be made, and in two adjoining towns, if there
are so many, thirty days at least before the day of sale; and shall
publish an advertisement of the same import, and naming the
jndgment debtor, three weeks successively before the day of sale,
in some pnblic newspaper printed in the county, if any, if’ not, in
the state paper; and if the debtor never lived in the county, post-
ing the notification and publishing the advertisement as aforesaid
shall be suflicient.

Ske. 17, When judgment is recovered against a bridge, canal,
or other incorporated company with power to receive toll, its fran-
chise may be sold on execution at public aunction, by giving notice
of the time and place of sale by posting a notification in any town,
in which the treasurer, clerk, or any officer of the company, if
there are any officers, [and] if not, where any stockholder resides,
thirty days at least before the day of sale, and by causing an
advertisement, naming the creditor therein, to be inserted three
weeks successively in a newspaper printed in a county where either
of said officers, or, if [ the company is] without officers, [ where] any
stockholder resides, four days before the day of sale; and if there
is no newspaper printed in any such county, then in the state paper.

Sre. 18, In the sale of such franchise, whoever will pay and
satisfy such execution, all fees, and incidental expenses, in consid-
eration of being entitled to receive to his own use all such toll as
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the corporation is entitled to receive, for the shortest period of
time, shall be deemed the highest bidder, and the purchaser for
such period of time ; and immediately after such sale, the officer
shall deliver to him possession of the toll houses and gates, in
whatever county situnated, and state his doings therein in his
return.

SEC. 19.  The purchaser of such franchise, and those claiming
under him, may receive to their own use the tolls acerning within
the time limited in the purchase, and shall have all the powers of
the corporation necessary for the convenient use of the property,
and be subject to the same duties and penalties during the term
of said purchase, and may recover of said corporation any moneys
paid or expenses incurred in consequence of such liability, and
without their fault or negligence.

Src. 20. The corporation, at any time within three months
after the day of sale, may redeem said franchise by paying to the
purchaser the sum [which] he paid in satisfaction of the execu-
tion, with twelve per cent. interest thereon, in addition to the toll
he has received.

Sec. 21, The provisions of the four preceding sections shall be
construed so as to apply to the franchises of railroad corporations
whose railroads lie wholly within thds [the] state, except that in
case of ratlroad corporations notice shall be given of the time and
place of sale, by posting a notification thereof at the court house
in each county through which such railroad runs, either wholly or
in part, thirty days at least before the day of sale, and by causing
an advertisement to be inserted three weeks successively in at least
one newspaper published in each county through which the road
runs, either wholly or in part, the last publication to be at least four
days before the day of sale, and if there is no newspaper printed
in any one or more of such counties, then in the state paper in
lieu thereof; and when the company has an established office in
this [the] state, notice of the sale shall also be given by leaving
an attested copy of the same at the office of said company not less
than thirty days previous to such sale; and notice given in the
manner herein provided shall be sufficient, and none other shall be
requived. In case of sale upon execution of such franchises, the
officer shall deliver to the purchaser a conveyance by deed of the
franchise so sold.

SEc. 22. If goods or other property sold on execution have
been attached by other creditors or seized on other executions by
the same, or another officer, or if before payment of the residue
to the debtor any other writ of attachment or execution against
him is delivered to the officer who made the sale, the proceeds
shall be applied to the discharge of the several judgments, in the
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order in which the writs of attachment or execution were served ;
and the residue, if any, shall be paid over to the debtor.

SEc. 28, If a share in a corporation, or other property that
may be attached without taking and keeping possession thereof,
is attached or taken on execution, and is subsequently attached
or taken on execution by another officer, he shall give notice
thereof to the officer wlho sells under the first attachment or seizure;
and if, without such notice, he pays the balance of the proceeds of
sale to the debtor, he shall not be liable therefor to the person
claiming under such subsequent attachment or seizure.

Szo. 24, When damages are assessed in favor of a person by
the county commissioners, or by a committee, or [by] verdict of
a jury, for an injury sustained by him by the acts of any corpora-
tion authorized to demand and receive toll, and they are not paid
in thirty days after order, or the acceptance of such verdict, or
report of the committee, he may have a warrant of distress against
such corporation for such damages, interest, and costs; and the
officer holding such warrant may adjourn the vendue, as in the
sale of goods on execution; and all proceedings respecting the
attachment and sale on execution of the franchise of such corpora-
tion, and sales on warrant of distress as aforesaid, may be had in
the county in which the creditor, the president, clerk, treasurer, or
a director of said corporation, if there is any such officer, if not, a
stockholder, resides.

SEc. 25. When real or personal estate is seized on execution,
and further service theregf is suspended by a prior attachmeut
thereof, such estate shall be bound by seizure until it is set off or
sold in whole or in part under the prior attachment, or until it is
dissolved, if the officer seizing such real estate, within five days
thereafter, files in the office of the register of deeds in the county
or district where it lies, a copy of his return of the seizuve, with
the names of the parties, the court at which judgment was recov-
ered, and the date and amount of the execution ; and the register
shall file and enter the same of record, as in case of attachment
of real estate on writs ; and like fees shall be allowed to the officer
and register therefor.

Sko. 26. If the prior attachment is dissolved, or the estate is
set off' or sold in part under it, the estate or remaining part thereot
ghall continue bound for thirty days thereafter, by such seizure
on execution ; and the service of the execution may be completed
within that time as if' the estate had been then first seized thereon,
although the veturn day of the execution has passed.

Sxc. 27. When an officer has in his hands executions, wherein
the creditor in omne is debtor in the other in the same capacity
and trust, he shall cause one execution to satisfy the other so far
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as it will extend ; if one of such executions is in the hands of the
officer, and the creditor in the other tenders his execution to him
and requests him so to do, he shall so set off one against the other,

Sze. 28.
when the snin due on one of them has beeu lawfally and in good
faith assigned to another person, beforve the creditor in the other
execution became entitled to the sam due thereon ; nor when there
are several creditors or debtors in one execution, and the sum due
on the other is due to or from a part of them only; nor as to so
much of the first execution as is due to the attorney in the suit for
his fees and disbursements thercin.

SEc. 29. The officer shall apply the proceeds of the sale of
property mortgaged or pledged, after deducting his fees and charges
of sale, to the payment of the sum paid or tendered to the mort-
gagee, pledgee, or holder, and the interest thereon from the time
of such payment; and the residue of such proceeds shall be applied
to the satisfaction of the plaintiff’s judgment as provided by law ;
or the plaintiff may have the property seized and sold on the execu-
tion, as in other cases, subject to the rights and interests of such
mortgagee, pledgee, or holder, without paying or tendering the
debt due to him.

Sec. 80.  All executions or warrants of distress against a town
shall be issued against the goods and chattels of the inhabitants
thereof, and against the real estate situated therein, whether owned
by such town or not; and the officer executing them shall satisfy
them by distress and sale of the goods and chattels of the inhab-
itants as provided by law; and for want thereof, after diligent
search, which fact the officer shall certify in his return, he shall
levy upon and sell so much of the real estate in said town by lots,
as they are owned, occupied, or lotted out on the plan thereof, as
is necessary to satisfy said precepts and expenses of sale.

Src. 81. He shall advertise in the state paper, and in one of
the newspapers printed in the county where the lands lie, if any,
three weeks successively, the names of such proprietors as are
known to him, of the lands which he proposes to sell, with the
amount of the execution or warrant of distress; and, where the
names of the proprietors are not known, he shall publish the num-
bers of the lots or divisions of said land ; the last publication shall
be three months before the time appointed for the sale. If neces-
sary to complete the sale, he may adjourn it from day to day not
exceeding three days. He shall give.a deed to the purchaser of
said land in fee, expressing therein the cause of sale. The pro-
prietor of the land so sold may redeem it within a year after the
sale, by paying the sum for which it was sold, the necessary charges,
and interest thereon.

Execntions shall not thus be set off against each other,
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SEc. 82. The owner of any real or personal estate so sold, may
recover against the town, in an action of assumpsit, the full value
thereof with interest at the rate of twelve per cent. yearly, with
costs of suit; and may prove and recover the real value thereof,
whatever was the price at which it was sold.

CHAPTER 85.

BAIL IN CIVIL ACTIONS,

8rc. 1. Bail shall be by bond to the sheriff or other officer; bond to be
returned with the writ.

What bail sheriff may require,

In what cases the obligors shall be held.

Surrender of principal before entry; how to be done and its effect,

Names of bail to be entered on execution,

Officer to notify bail; his fees to be paid.

Surrender of principal in court.

In case of avoidance, officer’s duty and liability of bail,

9. When scire facias against bail may issue.

® TR o RN

10. Pleadings and defence by bail.
11, Surrender of principal on scire facias,
12. Proceedings when bail is taken in a justice action.
18. Surrender and commitment of principal in such case, and its effect.
14. Officer’s fees, duty, and liability for neglect.
15. Surrender in such case before judgment, and after judgment.
16. Remedy of bail against prineipal.
Src. 1. When bail is taken on mesne process, it shall be by

bond to the sheriff, if taken by him or his deputy, otherwise to the
officer making the arrest, with condition that the defendant will
appear and answer to the suit, and abide final judgment thereon
and not avoid. The bond shall be returned with the writ, and
the clerk shall note on the writ that a bail bond is so filed.

Sec. 2. No officer shall be obliged to accept a bail bond unless
signed by two sureties, at least, having sufficient property in the
county in which the prinecipal is arrested or held in custody; and
if he takes a bail bond with only one surety, he shall be liable to
the plaintiff for any deficiency thereof.

SEc. 3. A bail bond shall bind the obligors though signed by
only one surety, or when signed by two or more sureties, when all
or any of them had not sufficient property in the county.

SEc. 4. Any bail may, before the action is entered, exonerate
himself from all liability, by surrendering his principal to the jail
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in the county where the arrest was made, or in the county where
the writ is returnable, and within fifteen days thereafter, leaving
with the jailer an attested copy of the writ or process whereby the
arrest was made, of the return indorsed thereon, and of the bail
bond, and notifying, in writing, the plaintiff or his attorney of the
time and place of the commitment; and the jailer shall receive
him into custody as if committed by the officer making the arrest.

Sxe. 5. If judgment is rendered against the principal in the
action in which the bail is taken, the clerk of the court or trial
justice issuing the execution on the judgment, shall insert, on the
margin thereof, the names of the bail, their addition and place of
abode, if inserted in the bail bond ; and if the debtor is committed
to jail, the clerk or justice shall note in like manmner the jail to
which he is committed.

SEc. 6. The officer holding the execution, fifteen days at least
before its expiration, whether the debtor has given bail to the
arresting officer or the jailer, shall notify the bail personally, or by
leaving a notice in writing, by him signed, at his usual place of
abode, if in the officer’s county, certifying that he cannot find the
principal debtor, or property wherewith to satisfy the execution,
for which he may demand and receive of the bail the usnal fee for
the service of a writ, and for travel from the dwelling-house of the
officer to the dwelling-house of the bail, and shall minute in said
notice the amount of the fees, which the bail shall pay in twenty
days, unless, one day at least before the execution is returnable,
the bail produce and deliver to the officer the principal debtor.

Sec. 7. If the bail do not surrender the principal as aforesaid,
they may, at any time before final judgment in the original suit,
bring him into court where the action is pending, and deliver him
into the custody thereof and be thereby discharged.

Sec. 8. In case of the avoidance of the principal, and return
on the execution by the officer that he had had it in his hands at
least thirty days before its expiration, and that the principal was
not found, his bail shall satisfy the judgment with interest thereon
from the time when it was rendered, unless they discharge them-
selves by surrendering the principal before final judgment against
them on the writ of scive facias, or by some other sufficient defence.

Src. 9. When the principal so avoids, and his property cannot
be found to satisfy the execution, the original creditor may have
a writ of scire facias, in his own name, from the same court, against
the bail, in vacation or in term time, to be sued out within one
year from the rendition of judgment against the principal, and [he]
need not declare on the bail bond, but [may] merely allege that the
defendants became bail in the original action.,

Sec. 10. The bail may plead, jointly or severally, that they
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never became bail as alleged in the writ, and under that plea may
avail themselves of every defence which would avail them in an
action of debt on the bond, on the plea that it is not their bond ;
or may show any special matter of discharge, filing a brief state-
ment thereof as provided by law.

Suc. 11.  The bail may surrender the principal in court before
final judgment on the scire facias, and on paying all the costs on
the scire facias, they shall be discharged ; and the principal shall
be committed to jail to remain for the space of fifteen days; and
if the creditor does not, within that time, take him in execution,
the sheriff shall discharge him on payment of the legal prison fees.

SEC. 12,
returnable before a trial justice, and there is a return on the exe-

When bail is taken on mesne process in an action

cution issued on the judgment therein, that the principal is not
found, the justice may issue a scire facias thereon against the bail,
to be served seven days before the day of trial; and if no sufficient
cause is shown to the contrary, he may render judgment for the
debt and costs recovered, with interest thereon from the rendition
of judgment, against the principal, and issue execution accordingly,
notwithstanding the debt and costs on the original judgment exceed
the sum of twenty dollars.

Sec. 18. If the bail, at any time before final judgment in the
original snit or on scire facias, brings the principal before the jus-
tice, and procures the attendance of an officer to receive him, the
justice shall make a record of the surrender, and order him into
the custody of the officer to be committed to jail, to be proceeded
with as mentioned in the preceding sections; and on payment of
costs on the scire facias, the bail shall be fully discharged.

Sec. 14, The ofticer shall attend before a justice for such pur-
pose, when requested ; and shall be allowed therefor the same
fees as for arresting and committing a defendant on mesne pro-
cess; and for neglect of official duty in such case, he shall be
answerable for all damages to the party injured thereby.

Src. 15. If the principal is snrrendered before final judgment
in the original suit, the bail shall deliver to the officer a copy of
the writ, with the return thereon, attested by the justice;:if after
such judgment, the bail shall deliver a copy of the entry of surren-
der, aftested by the justice; and in either case the officer shall
deliver it to the jailer with the prisoner; and it shall be a sufficient
warrant to the officer for receiving and conveying him to jail, and
to the jailer for holding hin in enstody.

Sro. 16.
by an action on the case, for all damages sustained by them by

Bail may have their remedy against their principal,

reason of their suretyship.
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CHAPTER 86.

TRUSTEE PROCESS.

GENERAL PROVISIONS.

In what actions trustee process may be used.

Form of the writ,

Mode of service.

Effect of service on the trustee.

In what county the action shall be commenced,

Insertion of additional names of trustees.

Notice to principal, if absent from the state. Trustee may appear
for him,

Corporations, domestic, foreign, or alien, may be summoned as
trustees.

Taxes due from principal defendant to corporation, exempted.

Trustee, about to leave the state, may disclose before a justice,
Proceedings in such case.

Court may appoint commissioner to take disclosure for other causes,
Proceedings in such case.

Any trustee may so disclose, by consent.

An inhabitant of another state may be adjudged a trustee, Where
writ may be returnable.

Costs, if the trustee is discharged at the first term, If adjudged
trustee, he may retain his costs.

Disclosure to be sworn to.

Lien for costs on specific articles in his hands, Officer to pay same,

Not to proceed against the principal, if the trustees are all dis-
charged, unless service has been made on him,

Additional compensation, if trustee dwells in another county.

Liability of trustee for not appearing at the first term.

Joint liability for costs if several fail to appear.

Exception in favor of trustees residing out of the county, or absent,
from the state, at the time of service.

If the action fails, costs for defendant and trustee.

No costs to trustee on discontinuance, unless he appears.

Trustee living out of the county may appear by attorney.

Proceedings in such case,

If plaintiff thinks proper to examine such trustee, how answers
may be taken,

Disclosure, how sworn to.

Trustee not appearing, to be defaulted,

Trustee may snbmit a statement of facts to the court.

Disclosure deemed true until the contrary is proved; but either
party may allege and prove any facts.

Such proof may be submitted to the court or a jury.

Proceedings, if trustee discloses an assignment of the principal’s
claim, Assignee may be summoned. If he appears, his title to
be tried. If he does not appear, his claim to be void,

Principal defendant may be a witness.

Form of judgment against principal and trustees,

Trustee may appear by consent, at a subsequent term, as of the first,

Executor or administrator liable as a trustee for a debt or legacy;
liability of a stockholder of a corporation.
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If a person dies, after being adjudged trustee, the goods and effects Cgap, 86.

are held in the hands of the administrator,

If trustee dies before judgment, his administrator may be cited.

If administrator does not appear, judgment rendered against him,

If he does not pay, scire facias to issue.

If trustee dies within thirty days after judgment is rendered, pro-
ceedings to preserve the attachment.

Manner of issuing execution if administrator is adjudged trustee.

Remedy on his bond if he neglects to pay.

Specific articles in trustee’s hands to be delivered to officer, to be sold,

Remedy, if trustee refuses.

Mode of settling the value, as between the principal and trustee,

If part only is taken, balance to be delivered to the principal.

Officer to restore surplus proceeds of sale.

Trustee process, after commitment of the debtor. Effect thereof,

Proceedings, if trustee discloses property mortgaged to him.

On return of scire facias, amount of excess determined by court
and jury.

On disclosure, trustee shall deliver over property to the officer,

Officer having sold on execution any personal property, shall pay
plaintiff, and the balance to debtor,

Trustee not prevented fromn selling the property mortgaged.

Cases in which a person shall not be adjudged trnstee.

Effect, if defendant in a suit is summoned as trustee of the plaintiff,

Costs in such cases,

If defendant in an action pending is summoned as trnstee of the
plaintiff, proceedings.

If first suit is not continued, and judgment rendered, defendant
shall not afterwards be adjudged a trustee while liable on execu-
tion,

If before final judgment defendant is adjudged trustee in prior
suit, effect.

Money ov goods may be attached by trustee process before they are
payable.

Proceedings, if trustee does not pay costs, when liable,

Goods fraudulently conveyed, may be held by trustee process.

Trustee may retain in his hands pay for any demand justly due him ;
but not for unliquidated damages.

Form of judgment against a trustee,

Discharge of trustee no bar to the claim of principal,

SCIRE FACIAS.

Scire facias against trustee.

Judgment on scire facias.

When all defendants in writ are defaulted, court may enter up joint
or several judgments.

‘If any trustee defaulted on the scire facias was examined, judgment

ghall be rendered on the facts disclosed or proved.

Liability for costs, if discharged on scire facias, not having before
been examined.

If examined in the original suit, he may be examined again on scire

facias.

MISCELLANEOUS PROVISIONS.
Goods and effects liable to another attachment, if not demanded in
thirty days. Exception,
If there is no second attachment, principal may recover them.
Demand, how made, if trustee is out of the state; how if he has no
dwelling place in the state.
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SEc. 76, Effect of judgment against trustee,
77. Penalty, if trustee discloses falsely,"
78, Trustee exempt from costs on scire facias in certain cases,
79. In case of exceptions, the whole case may be re-examined and
remanded,
TRUSTEE PROCESS IN TRIAL JUsTICES’ COURTS,

Ske. 80. Form and service for justice courts, In what county to be brought.
81, Default, if trustee does not appear. Costs, if discharged. May
retain costs, if adjudged trustee, Costs on discontinuance.
82. Subsequentproceedings. Discharge of trustee, if judgment is lesg
than five dollars, unless in case of set-off.
83. How execution shall issue, if defendant or trustee removes from the
county,
84. Proceedings, if trustee is discharged, living in a county different
from plaintiff and defendant.
DiscHARGE oF TRUSTEE BY PRINCIPAL DEFENDANT GIVING BOND.

Szmc. 85. Principal defendant may deliver bond to officer; its condition and
how approved.
86. Officer shall give immediate notice to trustees and return bond with
writ,
87. Notice discharges trustees, no disclosure required, and no costs for
trustees.
WaEN TRUSTEE ACTIONS, BROUGHT ON JUDGMENT, MAY BE ABATED.
SEc. 88, Trustee actions brought on judgment on which execution might
issue, or to vex, or to make costs, abated with costs.
How TRUSTEE MAY BE HELD WHEN DEMAND AGAINST HIM IS ASSIGNED.

Src. 89. How demands assigned as security may be trusteed and redeemed.
90, Plaintiff’s rights in case of redmption by hinz,

GENERAL PROVISIONS.

Sec. 1. All personal actions, except those of detinue, replevin,
actions on the case for malicious prosecution, for slander by writ-
ing orspeaking, and for assanlt and hattery, may be commenced by
trustee process in the supreme judicial court ; or when the atnount
demanded in damages is not less than five dollars, nor more than
twenty dollars, before a municipal or police court, or a trial justice,

SEc. 2. The writ shall be in the form established by law,
authorizing an attachinent of goods and estate of the principal
defendant in his own hands, and in the hands of the trustees.

Src. 8. The officer serving it shall attach the goods and estate
of the prineipal, and read it to him or leave a copy of it at his last
and usnal place of abode; which shall be of sufficient service on
the principal, whether any trustee is held or not.

Sec. 4. A like service on the trustee shall bind all goods,
effects, or credits of the principal defendant intrusted [to] and
deposited in his possession, to respond [to] the final judgment in
the action as when attached by the ordinary process.

Sec. 5. If all the trustees live in the same county, the action
ghall be brought there; if they reside in different counties, in any
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county in which one of them resides; and in a trustee process
against a corporation aggregate, its residence shall be deemed to
be in the connty in which it has its established or nsual place of
business, held its last annual mecting, or usually holdsits meetings.

SEc. 6.
as trustees, as he deems necessary, at any time before the process

The plaintiff may insert the names of as many persons

is served on the principal, but not after ; and he may have a further
service made on any trustee, if found expedient, if the service is
afterwards made or renewed ou the principal; but no costs for
services shall be taxed for the plaintiff in such case, except for
that last made.

SEc. 7. When the principal is out of the state at the time of the
gervice, and has no agent therein, notice shall be given as provided
in section twenty-one, [of ] chapter eighty-one; or proceedings may
be had as provided in section three of chapter eighty-two, unless
in the mean time he comes into the state before the sitting of the
court; and when lie does not appear in his own person or by
attorney, any oue or more of the trustees having goods, effects, or
credits in their hands, and being adjudged trustees, may appear in
his behalf, and in his name plead aud defend the canse.

SEc. 8. All [domestie] corporations, and all foreign or alien com-
panies or corporations establishied by the laws of any other state or
country, and having a place of business, or doiug business within
this state, may be summoned as trustees, and the [trustee] writs
[may be] served on them, ag other writs [are served] on such com-
panies or corporations; and they may answer by attorney or agent,
and make disclosnres, which shall be signed and sworn to by such
attorney or agent, or such other person as upon whom legal service
of the writ may be made; and the same proceedings shall there-
upon be had throughout, except necessary changes in form, as in
other cases of foreign attachmeunt. (a)

SEC. 9. Any corporation summoned as trustees of a defendant,
may set off and deduct from any amount fonnd due the defendant
from the trustecs and attached by trustee process, the amount dne
from the defendant to the trustees for taxes.

Ste. 10. When any person summoned as trustee is about to depart
from the state, or go on a voyage, and not return before the term
of the conrt where he is snmmoned to appear, he may apply to a
justice of the peace and quorum of the county where he resides, for
a notice to the plaintiff in the snit to appear before said justice at
a place and time appointed, for taking his disclosure.
made and returned according to the order of the justice, the
examination and disclosure shall be taken and sworn to hefore him ;

On service

(a) 34 Me., 590; 37 Me., 821; 47 Me., 804; 61 Me., 372; 62 Me., 6593; 655
Me., 850; 62 Me., 2668; 67 Me., 4907,
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and being certified and returned to the court, the same proceed-
ings may be had thereon as if it had been in conrt.

SEec. 11.  The court before whom any trustee is summoned, may
appoint a commissioner to take the examination and disclosare of
such trustee when any other reasonable cause appears, and pre-
scribe the notice to be given to the plaintiff, of the time and place
thereof ; and upon return of such service made, the examination
and disclosure shall be taken and sworn to before the commis-
sioner, and being certified by him and returned to court, the same
proceedings may be had thereon as if it had been in court.

SEc. 12. The examination and disclosure of any person sum-
moned as trustee may be taken, as provided in section ten, when
the plaintiff and trustee consent thereto.

SEc. 18.  Any person summoned as trustee may be adjudged
trnstee by the court, though he was not then, and never had been
an inhabitant of ZAds [the] state; and the writ may be made
returnable in the county in which either the plaintiff or principal
defendant resides.

Stc. 14, If any snpposed trustee comes into court at the first
term and submits himself to examination, on oath, after having
in writing declared that at the time of the service of the trnstee
process uapon him, he had not any [no] goods, effects or credits of
the principal in his possession, he shall be entitled to his costs,
as 1n civil actions where issne is joined for trial; and if adjudged a
trustee, [he] may deduct his costs from the goods, effects and credits
in his hands, and he shall be chargeable for the balance only to be
paid on the execation. If snch goods, effects and credits are not
of sufficient value to discharge the costs taxed in his favor, he shall
have judgment and execntion against the plaintiff for the balance
of such costs, after dedncting the sum disclosed, in the same man-
ner as if he had been discharged. (a)

Sec. 15. The disclosare, when completed and subscribed by
the trustee, shall be sworn to by lhim in open court, or before
some justice of the peace.

18 Me., 336, 363; 29 Me., 464,

Answers to interrogatories; 18 Me., 188; 33 Me., 32;
Me., 184; 41 Me., 3255 45 Me., 218; 46 Me., 229,

Persons, claims and property not subject to trustee process; 17 Me,, 30;
24 Me., 4505 27 Me., 298; 32 Me.,33; 33 Me., 416; 34 Me., 125; 39 Me., 165;
42 Me., 136, 366; 46 Me., 205; 48 Me., 82, 322, 367; 49 Me., 82; 53 Me., 550.

Interest; 18 Me., 336.

Costs; 10 Me., 467; 18 Me., 336; 29 Me., 464; 56
Me., 80; 59 Me., 427.

When charged; 4 Me., 404, 543; 6 Me., 80, 383; 7 Me., 306; 11 Me., 197;
12 Me., 120; 13 Me., 263, 421, 4203 15 Me., 87; 17 Mo., 255; 19 Me., 44, 57}
20 Me., 8705 34 Me., 204; 37 Me., 286; 38 Me., 134; 42 Me., 134,

When discharged; 6 Me., 263; 17 Me., 30, 94; 18 Me,, 335; 22 Me,, 29;
24 Me., 450; 26 Me.; 135, 450, 542; 27 Mo., 2995 28 Me., 390; 82 Mo, 33;
33 Me., 82; 34 Me., 125; 85 Me., 50, 148, 157, 232 36 Me., 137, 209, 303; 37
Me., 316; '89 Me., 165, 404; 42 Me., 136, 207, 366, 382; 45 Me., 208; 46 Me.,

63 Me.,

167, 295; 48 Me., 367; 49 Me., 82, 284; b1 Me,, 371; 62 Me., 593;
106; 54 Me,, 104,

(a) 8 Me., 49;
34 Me., 589; 38

46 Mo., 22, 93, 229;
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SEc. 16. Where any person is adjudged trustee for specific
articles in his hands, he shall have a lien thereon for his costs ;
and the officer, who disposes thereof on execution, shall pay the
trustee the amount due him for costs, and deduet it from the
amount of sale, and account to the creditor for the balance; the
smount of such fees shall be indorsed on the execution by the
clerk, and shall be evidence of the lien.

Smc. 17. If all the persons summoned as trustees are dis-
charged, or the suit against them is discontinued, the plaiutiff
shall not proceed against the principal defendant, unless there was
sufficient personal service of the writ on him; but he may assame
the defence of the suit.

SEc. 18, When the trustee, at the time the writ was served on
him, did wot live in the county where the writ is returnable, the
court shall, in case of his discharge, allow him, in addition to his
legal fee, a reasonable compensation for his time and expenses in
appearing and defending.

Src. 19, It any person resident iu the county in which the
writ is returnable, is summoned, and neglects to appear and sub-
mit to examination at the return term, withont reasonable excnse,
lhe shall be liable for all costs afterwards arising in the suit, to be
paid out of his own goods or estate, it judgment is rendered for
the plaintiff'; unless paid out of the goods or effects in his hands
belonging to the principal.

Skc. 20.
the action is pending, are summoned and neglect to appear, the
judgment for costs shall be rendered against them jointly.

Swc. 21.
county where the suit is pending, shall not be liable for any costs

When several trustees, resident in the county where

Persons summoned as trostees, resident out of the

arising on the original process; and if' the person summoned as
trnstee is out of the state at the time the writ is served on him,
and appears at the first term of the court after his return, he shall
be allowed for his costs and charges as if lie had appeared at the
return term.

Src. 22, When the plaintiff does not support his action, the
court shall award costs against him in favor of the principal, and
in favor of the persons suwnmoned as trustees severally who
appeared and submitted to examination on oath; and several exe-
cutions shall issue accordingly.

Sko. 23,
into court, and declare [that] he had no property or credits of
the principal in his hands when the writ was served, and submit
himself to examination on oath, the court shall not award costs in
his favor, though the suit is discontinued.

SEc.24. A person summoned as trustee, and not then living in

When a person summoned as trustee does not come
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the county where the writ is returnable, shall not be required to
appear in person in the original suit, or in a suit on scire facias ; but
he may appear by attorney, and declare wlhether he had any goods
or effects of the prineipal in his hands, wlen the writ was served;
and thereupon offer to submit himself to examination on oath.

SEC. 25.
shall be considered as true.

SEC. 26.
trustee on oath, the answers may be taken in the connty in which
the trustee dwells, before a judge of the supreme judicial [or
superior} court, or a justice of the peace.

Sec. 27, Wheu a trustee has submitted himself to examination
ou oatl in court, his disclosure may be sworn to before a judge of
the court, or a justice of the peace; and being filed in court, shall

If the plaintiff proceeds no further, the declaration

But if he thinks proper to examine snch supposed

have the same effect as if sworn to in open court.

Swme. 28. Wlen a person duly summoned as trustee, neglects
to appear and answer to the suit, he shall be defanlted, and
adjudged trustee as alleged.

Swe. 29.
goods, effects, or credits, of the principal, or wishes to refer that
question to the court npoun the facts, he may make a declaration
of' such facts as he deems material, and submit himself thereupon

If a person summoned admits that he has in his hands

to a further examination on oath; and such declaration and fur-
ther examination, if' auy, shall be sworn to as before provided. (&)

SEC. 30. The answers and statements sworn to by a trustee,
shall be deemed true, in deciding how far he is chargeable, nutil
the contrary is proved, but the plaintiff, defendant, and trustee,
may allege and prove any facts material in deciding that ques-
tion. ()

SEC. 831, Any question of fact, arising upon such additional
allegations, may, by consent, be decided by the court, or sub-
mitted to a jury in suech manner as the court directs. (¢)

SEc. 32, When it appears by the answers of a trustee, that
any effects, goods, or credits in his hands are claimed by a third
person in virtne of an assignment from the prineipal debtor, or in
some other way, the court may permit such claimant, if he sees
cause, to appear.
be issued and served on him, as the court directs; and if he
appears, he may be admitted as a party to the suit so far as
respects his title to the goods, cffects, or credits in guestion ; and
may allege and prove any facts not stated or denied in the dis-
closure of the trustee; but if lie does not appear in person or by

If he does not appear voluntarily, notice may

(a) 21 Me,, 24; 33 Me., 32; 35 Me., 232,

(b) 17 Me., 95; 18 Me., 188; 25 Me., 75, 264;
58 Me., 319; 66 Me., 304; 68 Me,, 199; 71 Me., 69,

(¢) 58 Me., 319; 68 Me., 199; 70 Me., 60T,

42 Me., 139; 7 Me., 538}
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attorney, the assignment shall have no effect to defeat the plaint-
HF’s attachment. (@)] ‘

SEe. 33.
claimant, the principal defendant may be examined as a witness
for either party, if there is no other objection to his competency
except his being a party to the original snit.

SEe. 34.
principal, and there is any supposed trustee who has not appeared
and been discharged by disclosnre or discontinuance of the suit
against him, the court shall award jndgment and execution against
the goods, effects, and credits in his hands, ag well as against the
principal, in the usnal form,

SEC. 35.
plaintiff and snpposed trustee, that he may appear at a subsequent
term of the conrt, with all the advantages that he wounld have on
appearing and answering at the first term, the same shall be allowed
him by tle court.

Ske. 36.
trator, and any goods, effects, and credits in his hands, as such,
may be attached by trnstee process.
holder of a corporation is liable to pay to a judgment creditor

On the trial between the attaching ereditor and such

When the plaintiff recovers judgment against the

If an agreement is entered on the docket between the

Any debt or legacy due from an execuntor or adminis-
The amount, which a stock-

thereof, may be attached by a creditor of such judgment creditor,
by trustee process served on such stockholder at any time after
the commencement of the judgment creditor’s action against him,
and before the rendition of judgment therein.

Sko. 387.
right, dies before the jndgment recovered by the plaintiff is satis-

If any person, summouned as a trustee in his own

fied, the goods, cffects, and credits in his hands at the time of
attachment, shall remain bound thereby; and his execntors or
administrators shall be liable therefor as if the writ had been
originally served on them.

Skc. 38.
excentor or administrator may appear voluntarily, or may be cited

If he dies before judgment in the original suit, hig

to appear as in case of the death of a defendant in @ common [an
ordinary] action; and the further proceedings shall then be con-
ducted as if the execntor or administrator had been originally sum-
moned as trustee; except that the examination of the deceased,
if any had been taken aund filed, shall have the same eflect as if he
were living.

Sec. 89. If in such case the executor or administrator does
not appear, the plaintiff, instead of suggesting the death of the
deceased, may take judgment against him by default, or otherwise,
as if he were living ; and the executor or administrator shall pay,

(¢)1Me.,328; 3Me., 348; b5Me.,411; 11Me., 448; 16Me., 254; 17 Me., 255,

328, 22Me.,82; 26 Me.,135; 29 Me., 487; 33 Me.,441; 356 Me., 232; 37 Mo.,
4105 40 Me,,91; 42 Me,, 383; 46 Moe,, 20; 48 Me,, 43; 59 Me.,425; 66 Me.,304,
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CHaAP. 86, on the execution, the amount which he would have been liable to
'i‘ggé‘ins&;hig«;‘ pay to the principal defendant ; aund he shall be thereby discharged
5085555 f1.0m all demands on the part of the principal defendant in the suit

for the amount so paid, as if he had himself been adjudged trustee.

If he does Skc. 40.  If the executor or administrator in the case last men-
not pa . . . ' .

scil‘e} fgéias tioned does not voluntarily pay the amount in his hands, the plaint-
to issue. iff may procced by writ of scire facias, as if the judgment in the

R.8.,0.86,§40. ' . ol s 1o judgm
first snit had been against him as trastec; but if he is discharged,
lie may recover costs or not at the discretion of the court.

If trustee Sro. 41, If any person, against whom excention issues as

dies withi yp T

tﬁflst;,“dq];,lsl trustee, is not living at the expiration of thirty days after final

after judg-  jndgment in the trustee suit, the demand, to be made by force of

ment, pro-

ceedings to  the exccution for continuing the attachment as provided in sec-

preserve the , . .
attachment. ti011 seventy-three, may be made on his executor or administrator

R.5.,c.86,341. at any time within thirty days after his appointment ; and shall have
the same effect as if made within thirty days after the judgment.

Manner of SEo. 42. When an executor or administrator is adjudged
issuing exe-
cution if ad-
Plinilhjtl‘flltoa session merely as executor or administrator, in a suit originally
1s adjudge R

crusteo, B9 commenced against him as a trustee, or against the deceased, or
R.S.,c.86,§42.

‘trustee on account of goods, effects, or eredits in his hands or pos-

in the original suit, or on a writ of scire facias, the execution shall
not be served on his own goods or estate, or on his person ; but
he shall be liable for thie amount in his hands, in like manner and
to tle same extent only, as lie would have been to the principal
defendant it there had been no trustee process.

Remedy on SEc. 43. If after final judgment against an executor or admin-
his bond if

he neglects  1Strator for any certain sum due from him as trustee, he neglects

'{{(3513.?0%6&43. to pay it, the original plaintiff in the foreign attachment shall have
the same remedy for recovering the amount, either upon a sug-
gestion of waste or by a suit on the administration bond, as the
priucipal defendant in the foreign attachment wonld have had
upoun a judgment recovered by himself for the same demand against
the executor or administrator.

Articles in SEc. 44, When any person summoned as trustee is bound to
fl‘;}fg‘;e;g pe deliver to the principal defendant any specific articles, lie shall

delivered to - duliver them, or so much thereof as may be necessary, to the offi-
officer, to be

sold, cer holding the excention; and they shall be sold by the officer

R.S.,c.86,544, . .
13 MZ., 42§2, and the proceeds applied and accounted for, ag if they had been

taken on execution in common form.

Remedy if BEc. 45. If the trustee neglects or refuses to deliver them, or
trustee
refuses.

R.8.,,c.86,345. his remedy on a scire facias, as provided in sections from sixty-
seven to seventy-two inclusive of this chapter; and the debtor
his remedy for an overplns belonging to him, as at common law.

Mode of get- SEC. 46. 'When by the terms of the contract between the trustee

suflicient to satisfy the execution, the judgment creditor may have
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and the principal debtor, any mode of ascertaining the value of
the property to be delivered to the officer is pointed out, the officer
shall, on the application of the trustee, notify the principal debtor
pl‘eviousZy to the delivery, that the value may be thus ascertained, as
far as it may affect the performance of the contract; and in other
cases the value of the property, as between the principal and the
trustee, shall be estimated and ascertained by the appraisal of
three disinterested men, chosen, one by the trustee, one by the
officer, and one by the principal, if he see[s] canse; and if he
neglects or refuses, by the officer ; and they shall all be duly sworn
to appraise the same, and the officer, justice, and appraisers, shall
certity their doings on the execution.

Skc. 47. When a part of such goods and articles is taken in
execution as aforesaid, the trustee may deliver the residue to the
principal, or tender it to him within thirty days after satistaction
of the execution, as he might have delivered the whole.

SEC. 48.
officer, after satistying the execution and fees, shall be paid to the
prineipal, if within his precinet, if not, to the trustee.

SEc. 49. When a judgment creditor has cansed the debtor to
be committed 4n [on] execution, and afterwards discovers goods,
effects, or credits of the debtor, not attachable by the ordinary
process of law, he may have the benefit of the trustee process like
any other creditor, if, within seven days after the setvvice of the
process, he discharges the debtor from prison by a written direction
to the jailer, stating the reason therefor ; but such discharge shall

Any surplus money, remaining in the hands of the

not annul or affect the judgment.

Sec. 50. When a trustee states in his disclosure that he had,
at the time the process was served on him, in his possession, prop-
erty not exempted by law from attachment, mortgaged, pledged,
or delivered to him Dby the principal defendant to secure the pay-
ment of @ sum of money due to him, and that the principal defend-
ant has an existing right to redeem it by payment thereof, the
court or justice, before which the action is pending, shall order,
that, on paywment or tender of such money by the plaintiff to said
trustee within such time as the court orders, and while the right
of redemption exists, he shall deliver over the property to the ofli-
cer serving the process, to be held and disposed of as if it had been
attached on mesne process; and in default thereof, that he shall
be charged as the trustee of the principal debtor. This order shall
be entered on the records of the court or justice.

SEc. 51.
if it appears that the plaintiff’ has complied with the order of the
court or justice, and the trustee has refused or neglected to comply
therewith, the court or justice shall enter up judgment against him

On the return of the scire facias against such trustee,

877
Caar. 86.

tling the
value, as be-
tween the
principal
and trustee.
R.S.,c.86,§46.
65 Me., 302,

If part only
is taken,
balance to
be delivered
to principal.
R.S.,c.806,§47.

Officer to
restore
surplus.
R.8S.,c.86,§48.

Trustee pro-
cess, after
commitment
of thedebtor.
Effect there-
of.
R.S.,c.86,§49.
1 Me., 162,
18 Me,, 422,

Proceedings,
if trustee
discloses
property
mortgaged
to him.
R.S.,c.86,§50.
13 Me., 429,
32 Me., 174,
35 Me., 59,
148,

36 Me., 137.
37 Me,, 316,
42 Me., 136,
360.

46 Me,, 296,
49 Me., 83.
56 Me., 334,
58 Me., 286-17,
67 Me., 1569,

On return of
scire facias,
excess deter-
mined by
courtorjury.
R.S.,c.80,§61.



878
CuAP. 86,

On disclo-
sure, trustee
to deliver
property to
officer.
R.S.,c.806,§52.
60 MMe., 175.

Officer hav-
ing sold
property on
execution,
to pay plain-
tiff, and bal-
ance to
debtor.
R.S.,c.86,§53.

Trustee not
prevented
from selling
property
mortgaged.
R.S.,c.86,§54,

Cases in
which a
person shall
not be ad-
judged
trustee.
R.S.,c.86,§565,
1 Me., 435,
442,

TRUSTEE PROCESS. [TITLE 1x.

for the amount due and returned unsatistied on the execution, if
there appears to be in his hands such an amount of the property
mortgaged over and above the sum due him; but if not, then for
the amount of said property execeeding that sum, if any ; and thig
amonnt of excess shall, on the trial of the scire facias, be determiued
by the court or jury.

Sec. 52. If, by the discloasm'e, it appears that the property in
the lLands of the supposed trustees was mortgaged, pledged, or
subject to a lien to indemnity him against any liability, or to secure
the performance of any contract or condition, and that the prin-
cipal defendant has an existing right to redeem it, the court may
order, that, upon the discharge of such liability or [the] perform-
ance of such contract or condition by the plaintiff, within such time
as the court or justice orders, and while the right of redeeming
exists, such trustee shall deliver over the property to the officer, to
be by him held and disposed of as if it had been attached.

Skc. 53.
property delivered to him in virtne of this chapter, after deducting
the fees and charges of sale, shall pay the plaintiff the sum by him
paid or tendered to the trustee, or applied in the performauce of
such contract or condition, or discharge of such liability, and the

The officer, having sold on execution auy personal

interest from the time of such payment, tender, or application, to
the time of sale ; and so much of the residue, as is required there-’
for, Lie shall apply in satisfaction of the plaintiff’s judgment, and
pay the balance, if any, to the debtor, first paying the trustee his
costs accrning before the service of the scire facias, as provided in
section fourteen.

SEc. 54. Nothing contained in this chapter shall prevent the
trustee from selling the goods in his hands for the payment of the
snm for which they were mortgaged, pledged, or otherwise liable,
at any time before the amount due to him is paid or tendered as
aforesaid, if the sale would be authorized by the terms of the con-
tract between him and the prineipal defendant.

SEc. 55. No person shall be adjudged trustee,

First—By reason of ady negotiable bill, draft, note, or other
security drawn, accepted, made, or indorsed by him, except in the
cases provided in section sixty-three;

Second.—By reason of any money or other thing received or
collected by him as an officer, by force of a legal process in favor
of the principal defendant in the trustee process, although it has
been previously demanded of him by the defendant;

Third~By reason of any money in lis hands as a public
officer, and for which he is accountable to the principal defendant;

Lourth.—By reason of any money or other thing due from
him to the principal defendant, unless at the time of the service
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of the 'writ upon him, it is due absolutely and not on any con-
tingeney ; (@)

ifth.—By veason of any debt due from him on a judgment,
while he is liable to an execntion thereon ;

Sizgth.—DBy reason of any amonntdne from him to the principal
defendant, as wages for his personal labor, or that of his wife or
minor children, for a time not exceeding one month next preced-
ing the service of the process,and notexceeding twenty dollars of the
amount due to him as wages for his personal labor ; and this shall
not be exempt in any suitfor necessaries furnished him or his family ;
moreover, wages of minor children and of women, shall not, in
any case, be subject to trustee process on acconnt of any debt of
parent or husband ; (8)

Seventh.—Where service was made on him by leaving a copy,
and before actual notice of snch service or reasonable ground of
belief that it was made, he paid the debt due to the principal
defendant, or gave his negotiable security therefor ;

Fighth—DBy reason of any amount due for board furnished,

any member of the legistature, while in attendance upon the
gessions thereof.

SEc. 56.
demand, and the defendant is summoned as a trustee of the plaint-
iff; the action shall be continued to await the disclosure of the
trustee, unless the conrt otherwise orders, and if the defendant is
adjudged trustee, the disclosure and the proceedings thereon may

When an action is brought for the recovery of a

be given in evidence on the trial of the action between the trustee
and his creditor.

Sec. 67. If the amount disclosed is as large as the sum recov-
ered in the action, the trustee shall be liable to no costs after the
service of the trustee process upon him; otherwise, he shall be
liable to legal costs.

Smc. 58, If, during the pendency of an action, the defendant
is summoned as the trustee of the plaintiff, the first suit may never-
theless proceed so far as to ascertain by a verdict or otlierwise,
what sum, if any, is due from the defendant; but the court may,
on motion of the plaintiff in the trustee suit, continue it for judg-
ment, until the termination of the trustee suit, or until the attach-
ment therein is dissolved by the discharge of the trustee, or
satisfaction of the judgment otherwise.

Src. 59. If the first suit is not continued, and judgment is
rendered therein, the defendant shall not be adjudged afterwards

(@) 8 Me., 503 30 Me., 388; 35 Me., 232; 47 Mo., 564; 49 Me., 284; 50

Me., 298; 63 Me., 67; 65 Me., 535; 70 Me., 141,
(b)iiz Me., 494; 36 Me., 465; 37 Me., 203; 60 Me., 344; 61 Me., 524; 72
le., 449,

56
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42 Me., 135,
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a trustee on account of the demand thus recovered against him,
while he is liable to an execution thereon.

Src. 60, If, before final judgment is rendered in the first suit,
the defendant in that suit is adjudged trustee in the other and
pays thereon the money demanded in the first suit, or any part of
it, the fact shall be stated on the record of the first suit, and
judgment therein shall be rendered for the costs due to the plaint-
iff and for such part of the debt or damages, if any, as remaing
due and unpaid.

Src. 61. Any money or other thing due absolutely, to the
principal defencant, may be attached before it has become pay-
able ; but the trustee shall not be compelled to pay or deliver it
before the time appointed therefor by the contract. (&)

Sre. 62, If the person summoned as trustee, and liable for
costs as provided in section nineteen, does not voluntarily pay
them, when demanded by the officer serving the execution, he
shall state the fact in his veturn on the execution; aud if it
appears by the return that they have not been paid by any one,
the court shall award execution against such -trustee for the
amount of such costs.

SEc. 63, If any alleged trustee has in his possession any goods,
effects, or credits of the principal defendant, which he holds under
a conveyance fraudulent and void as to the defendant’s creditors,
he may be adjudged a trustee on account thereof, although the
principal defendant could not have maintained an action therefor
against him. (%)

SECc. 04. Every trustee shall be allowed to retain or deduct
out of the goods, effects, and credits in his hands, all his demands
against the principal defendant, of which he could have availed
himself, if he had not been summoned as trustee, by way of set-
off on trial, or by a set-off of judgments or executions bebween
himself and the principal defendant, except unliquidated damages
for wrongs and injuries; and he shall be liable for the balance
only, after their mutual demands are adjusted,

SEC. 65. When a person is adjudged trustee on disclosure in
the original suit, the amount for which he is chargeable shall be
fixed by the court, subject to exceptions, and be conclusive on
seire facias, unless, for cause shown, an additional disclosure is
allowed ; but on default, the amount need not be expressed in the
judgment ; andin all cases on scire faciag, if he is adjudged trustee,
the amount for which he is chargeable shall be expressed in the
judgment.

(a) 4 Me., 532; 22 Me., 182; 65 Me., 535,

(b) 25 Me., 264; 20 Me., 487; 35 Me., 332; 46 Me., 206; 48 Me., 325; 57
Me., 419; 66 Me., 247; 67 Me., 162,
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Sec. 66. If any alleged trustee is discharged, the judgment
shall be no bar to an action brought by the principal defendant
against him for the same demand. ‘

SCIRE FACIAS.

SEc. 67. When a person adjudged a trustee in the original
action does not, on demand of the officer holding the execution
pay over and deliver to him the goods, effects, and credits in his
hands, and the execution is returned unsatisfied, the plaintiff may
sue out a writ of scire facias against such trustee, from the court
or justice that rendered the judgment, to show cause why judg-
ment and execution should not be awarded against him and his
own goods and estate, for the sum remaining due on the judgment
against the principal defendant.

SEc. 68, After such writ has been duly served on him, if he
neglects to appear and answer thereto, he shall be defaulted ; and
if he was not duly examined in the original suit, judgment shall be
rendered against lim for the whole sum remaining due on the
judgment against the principal defendant. -

SEc. 69. When all the defendants in a writ of scire facias are
defaulted, not having been examined in the original suit, the court
may enter'up joint or several judgments, as the case requires, and
issue execution in common form.

Sec. 70. If any trustee, defaulted on the scire facias, was
examined in the original suit, judgment shall be rendered on the
facts stated in his disclosure or proved at the trial, for such part
of the goods, effects, and credits, for which he is chargeable as
trustee, as remain in his hauds, if any, or so much thereof as is
then due and unsatisfied on the judgment against the principal
defendant; but if it appears that such person paid and delivered
the whole amount thereof on the execution issued on the original
judgment, he shall not be liable for any costs on the scire facias.

Sec. T1. If the trustee appears and answers to the scire facias,
and was not examined in the original suit, he may be examined as
he might have been on the original suit; and if, on such examin-
ation, he appears not chargeable, the court shall render judgment
against him for costs only, if resident in the county where the
original process was returnable; but if not resident in such
county, he shall not pay or recover any costs. (a)

SEC. 72,
court may permit or require him to be examined anew in the suit
of scire facias; and he may then prove any matter proper for his
defence ; and the conrt may enter such judgment, as law and

If he had been examined in the original suit, the

(@) 7 Me., 130; 86 Me., 303; 40 Me., 260; 48 Me., 82; 60 Me., 173,
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justice require, upon the whole matter appearing on such examina-

tion and trial. (a)

MISCELLANEOUS PROVISIONS.

SEC. 78, When any person is adjudged a trustee, if the goods,
effects, and credits in his hands, are not demanded of him by virtue
of the execution within thirty days next after final judgment, the
attachment of them by the original process is dissolved; and they
are liable to another attachment as though the prior attachment
had not been made; but when the debt due from the trustee to
the principal defendant is payable at a fnture day, or specific
property is in his hands which he is bound to deliver at a future
day, the attachment shall continue nntil the expiration of thirty
days after snch debt is payable in money, or the property afore-
said is demanded of the trustee.

SEc. T4. If thereis no second attachment, the principal defend-
ant in the suit may recover the goods, effects, and eredits, if not
so demanded, as if they had not been attached.

Szc. 75. When the officer holding the execution canmnot find
the frustee in the state, a copy of the execution may be left at his
dwelling-house, or last and nsual place of abode, with notice to
the trunstee indorsed thereon, and signed by the officer, signifying
that he is required to pay and deliver, towards satisfying such
execution, the goods, effects, and credits, for which he is liable.
When such trustee has no snch dwelling-house or place of abode
in ¢Ais [the] state, such eopy and notice may be left at his dwell-
ing-house or place of abode without the state, or be delivered to
him personally by the officer, or other person by his direction;
and such notice in either case shall be deemed a sufficient demand
for all the purposes mentioned in the two preceding sections.

Sgc. 76. The jndgment against any person as trustece shall
discharge him from all demands by the principal defendant or his
executors or administrators, for all goods, effects and credits, paid,
delivered, or accounted for by the trustee thereon; and if he is
afterward sued for the same by the defendant or his executors or
administrators, such judgments, and disposition [disposal] of the
goods, effects, and credits as above stated, being proved, shall be
a bar to the action for the amount so paid or delivered by him.

SEc.TT7. If any person summoned as « trustee, upon his examin-
ation willfully and knowingly answers falsely, he shall be deemed
guilty of perjury; and shall pay to the plaintiff in the suit so much
of the judgment recovered against the principal defendant as
remains unsatisfied, with interest and costs, to be recovered in an
action on the case,

(a) 4 Me., 438; 15 Me., 345; 25 Me,, 266; 40 Me., 260; 41 Me., 181; 60
Me., 173.
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SEc. 78. If any personsummoned asa trustee is prevented from
appearing in the oviginal suit by absence from the state, or any
other reason deemed sufficient by the court, and a default is
entered against him, he shall not be liable for any costs on the
scire facias; but, on his disclosure, the court 1nayhallow him his
reasonable costs and charges, to be retained or recovered as if he
had appeared in the original suit.

SEc. 79. In all cases under the trustee process in the supreme
judicial [or superior] court, where exceptions are taken to the
ruling and decision of a single judge as to the liability of the
trustee to be charged, the whole case may be re-examined and
determined by the law court, and remanded for further disclosares
or otlier proceedings, as the court thinks {that] justice reqnires. («)

TRUSTEE PROCESS IN TRIAL JUSTICES’ COURTS.

Src. 80. When a trustee process is issued by a municipal or
police court or a trial justice, the writ shall be in the form now in
use, and way contain a directiou to attach property of the principal
in his own hands, as well as in the hands of the person named as
trustee, and be served as a trustee process issued by a judicial
court, seven days before the return day; and shall be brought in
the county where either of the supposed trustees resides; and if
not so brought, it shall be dismissed and the trustees [shall] recover
their costs.

SEc. 81. When the person summoned does not appear and
answer to the suit, he shall be defanlted, adjudged trustee, and be
liable to costs on scire facias; if e appears at the return day and
snbmits himself to an examination on oath and is discharged, he
shall be allowed his legal costs ; but if he is charged, he may retain
the amount of his costs; and when the plaintiff discontinues his
suit against him or the principal, he shall be allowed his costs.

SEc. 82. All subseqnent proceedings in snch causes shall be
had, as is prescribed in this chapter in trustee processes in the
snpreme judicial court, varying forms as cireninstances require ;
but when, in a trustee process before such court or justice, the debt
recovered against the principal is less than five dollars, the trustee
shall be discharged, unless the judgment is so reduced by ineans
of a set-off filed in the case. :

Swe. 83. If after a judgment is rendered in such trustee pro-
cess, the principal defendant or trustee removes ont of the county
in which it was [has been] rendered, such conrt or justice may
issne execution against either, directed to the proper officer of
any other county where he is supposed to reside.

Src. 84. When an action is brought against a trnstec in a

(¢) 29 Me., 480; 84 Me., 124; 35 Me., 146; 42 Me., 134; 59 Me., 108;
60 Me., 346.
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county where he resides, but where neither the plaintiff nor defend-
ant resides, and the trustee is discharged, or the action [is] discon-
tinued as to him, the action shall still proceed if there was legal
service on the principal defendant, unless it appears, by plea in
abatement, that the trustee was collusively included in the writ
for the purpose of giving the court in such connty jurisdiction.

DISCHARGE OF TRUSTEE BY PRINCIPAL DEFENDANT GIVING BOND.

Smeo. 85. In any [trustee] suit drought in this state, wherein
any person, company or corporation is summoned as a trustee of
the defendant, the [principal] defendant may deliver to the officer
holding the writ, a bond, running to the creditor, in the amount
of the nd damnum of the writ, with surety or sureties approved
according to the provisions of section twenty-fonr of chapter one
hundred and thirteen, conditioned to pay whatever judgment may
be recovered against tAe [such] defendant, and the taxable costs,
within thirty days from the date of final judgment i said suit.

Suc. 86.  When [ Any] officer shall receive [receiving] any such
bond according to the foregoing provisions, ke shall immediately
give written notice thereof to [all] the ¢rustee or trustees, and Ae
shall be allowed f0 charge as fees the sum of fifty cents for each
trustee so notifled, and for his necessary travel. Zhe officer [He]
shall file the bond in court with the writ, and siall make [dne]
return of Ags doings relative there[-of] in his return upou the writ.

SEc. 87. When any person, company or corporation, sum-
moned as trustee in any action, shall be [is] legally notified that
the defendant has given [snch] bond, as above described, he or
they shall be discharged from @il further liability in said action,
and any such trustee shall not be required to make any disclosure
into court, [ disclose,] and shall not recover any costs in said action,

WHEN TRUSTEE ACTIONS ON JUDGMENT MAY BE ABATED,

Skc. 88. When action is commenced by trustee process on a
judgment on which an execution might legally issue, and it appears
to the conrt or justice that, at the time of bringing it, the defend-
ant openly had visible property liable to attachment, suflicient to
satisfy such judgment; or that it was bronght for the purpose of
vexation ; or to acenmulate costs, it shall, at any time, on motion,
be abated, with costs to the defendant.

HOW TRUSTEE MAY BE HELD WHEN DEMAND AGAINST HIM IS

\ ASSIGNED.

‘Swue. 89, When it appears that a person summoned as trustee
is indebted to the principal defendant on any demand on which he
might be held as trustee, but that it has been conditionally assigned
as security, and the principal defendant has a subsisting right to
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redeem it, the court may order, that on the fulfillment of such condi- Cmar. 87.
tions by the plaintiff, within the time fixed by the court,and while
the right to redeem exists, the trustee shall be held for the full
amount of such demand ; and when the court is satisfied that its
order has been complied with, it may charge the trustee accordingly.

Swc. 90. The officer making demand on the trustee on the
excention, shall first deduct from the amount received by him the
sum paid by the plaintiff to redeem, if any, with interest, and
{shall] apply the balance towards the execution ; but if the demand
has been redeemed otherwise than by the payment of money,
the plaintifi’ shall be subrogated for the holder thereof, and have
the same rights and remedies against the principal defendant, and
may cnforce them, at his own expense, in the name of such holder
or otherwise.

CHAPTER 87.

ACTIONS BY OR AGAINST EXECUTORS AND ADMINISTRATORS.

Sec. 1,

2,

w0

11,
12,
13.
14,
15.

16.
17.

Executors and administrators, writs and executions against them,
how issued.

Executions for costs against them, how issued.

Executions against deceased returned unsatisfied, proceedings,

Administrator de bonis non may prosecute and defend suits as any
other; may sue judgmeut recovered by deceased.

Executor or administrator ceasing to be such after judgment, scire
facias mnay issue against administrator de bouis non,

Writ of error by or against administrator de bonis nomn.

When an only party to an action dies, proceedings.

Certain enumerated surviving actions, may be prosecuted or
defended by executor or administrator.

Actual damages only recoverable in actions of tort; goods returned
in replevin, not considered as assets.

When one of several plaiutiffs or defendants dies, his executor or
administrator may prosecute or defend jointly with survivors;
joint judgment rendered; if there are survivors on both sides,
they may be wituesses.

Actions against executors or administrators commenced within a
year after notice of appointment, to be continued at plaintif’s
expense, HExceptions.

Actions not maintainable unless brought within two years and after
thirty days’ written demand. Administraters and executors
out of state must appoint agent or attorney in state,

When creditor out of state may bring action,

When action does not accrue within two years, claim to be filed.
Heirs or devisees may give bond.

Proceedings when bond is given and when not given.

If claim is not filed, remedy against heirs and devisees only.

Limitation of actions against administrators de bonis non.

R.S.,¢.86,586.

Plaintifi’s
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Skc, 18, Limitation of actions against administrators de bonis non, when no
notice by first administrator. Actionsagainst new administrator.
19, Limitation of actions not applicable to actions for legacies; liability

for unfaithful administration on administration bond.

EXECUTIONS TO IsSUE AFTER CREDITOR'S DECEASE.

SEc. 20, How an execution may issue after creditor’s decease.
21, What such execution shall set forth, and to what uses property
levied on shall be held.

Smc. 1. Writs and executions against executors and adminis-
trators, for costs for which they are not personally liable, and for
debts due from the deceased, run against his goods and estate in
their hands. (&)

Sec. 2. Executions for costs shall run against the goods and
estate, and for want thereof against the bodies of executors and
administrators, in actions commenced by or against them, and in
actions commenced by or against the deceased in which they have
appeared, for costs that acerued after they assumed the prosecution
or defence, to be allowed to them in their administration account,
unless the judge of probate decides that the suit was prosecuted
or defended without reasonable cause.

Sec. 3. When a proper officer makes his return, on an execu-
tion issued under the first section [one], that he cannot find per-
sonal property of the deceased, or other means to satisfy it, a writ
of scire facias, suggesting waste, may be issued against the execu-
tor or administrator; and if he does not show cause to the con-
trary, execution shall issue against him for the amount of the judg-
ment and interest, not exceeding the amount of waste, if proved.

Sec. 4. When an executor or administrator ceases to be such,
an action pending in his favor or against him may be prosecuted
by or against an administrator de bonis non; and if he does not
appear after due notice, judgment may be rendered, as if the suit
had been commenced by or against him for debt and for costs, as
herein provided. An administrator de bonis non may maintain
an action on uncollected judgments recovered by the deceased, or
by his executors or administrators, before their death or removal
from office.

Sec. 5. When an executor or administrator ceasts to be such
after judgment against him, a writ of scire facias may be issued
against the administrator de bonis non, and after due notice an
execution may issue as provided in the preceding section ; but the
costs for which the executor or first administrator was personally
liable, may be enforced against his executor or administrator. (5)

Skc. 6. A writ of error may be maintained by or against an
administrator de bonis non, when it could be by or against an
executor or first administrator.

(@) 14 Me,, 824; 923 Me., 253; 24 Me., 29; 86 Me., 246; 61 Me., 471.
(b) 32 Mo., 181, 175; 69 Me., 150,
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SEc. 7. When the ounly plaintiff or defendant dies while an
action that survives is pending, or after its commencement and
before its entry, his exeentor or administrator may prosecute or
defend as follows; the action, or an appeal, if made, may be
entered, the death of the party suggested on the record, and the
executor or administrator may appear voluntarily ; if he does uot
appear at the second term after such death, or after his appoint-
ment, he may be cited to appear, and after due notice thereof,
judgment may be entered againast him by nonsuit or default.

Skc. 8. In addition to those surviving by the common law, the
following actious survive ; replevin, trover, assaunlt and battery,
trespass, trespass on the case, and petitions for and actions of
review; aud these actions may be commenced by or against an
executor or adninistrator, or when the deceased was a party to
them, may be prosecuted or defended by them. («)

Skc. 9. When an action of trespass, or trespass on the case, is
commenced or prosecnted against an executor or administrator,
the plaintiff can recover only the value of the goods taken, or
damage actually sustained; and when jadgment is rendered
against an executor or administrator in an action of replevin for a
return of goods, those returned shall not be considered assets, and
such return shall discharge him,

Skc. 10.  When either of several plaintitfs or defendants in an
action that survives, dies, the death may be suggested on the
record, and the execntor or administrator of the deceased may
appear, or be cited to appear, as provided in section seven ; and
the action may be fnrther prosecuted or defended by the survivors,
and such executor or administrator jointly, or by cither of them ;
and judgment may be entered against the survivors, and also
against the goods and estate of the deceased in the hands of such
executor or administrator, and a joint execution issued ; and the
survivors, if any, on botl sides of the action, may testify as wit-
nesses. ()

SEc. 11. Any action against an executor or administrator,
commenced within one year after notice is given by him of his
appointment, shall be continned at the expense of the plaintiff
until said year expires, and shall be barred by a tender of the debt
within the year; cxcepting actions on claims not affected by the
insolvency of the estate, and actions in case of appeals from com-
missioners of insolvency or other commissioners appointed by the
judge of probate.

SEc. 12. No action against an executor or administrator, com-

(a) 8 Me,, 176; 17 Me., 410; 30 Me., 201; 45 Me., 210; 46 Me., 159; 50
Me., 87; 59 Me., 842; 60 Me., 491; 62 Me,, 279; 65 Me., 18,

(b) 87 Me., 552; 50 Me., 88; 59 Me., 843; 60 Me,, 3563-6; 61 Me., 17;
04 Me., 385,

887

Cmap. 87.

When the
only party to
an action
dies, pro-
ceedings,
R.S.,c.87, §.
19 Me., 34b.
59 Me., 342-4,

Actions
which sur-
vive; may be
prosecuted,
or defended
by executor
or adminis-
trator.
R.S.,c.87, §8.

In trespass,
actual dam-
age or value
only,recover
able; goods
returned in
replevin, not
assets.
R.5.,¢.87, § 9.
62 Me., 279,

When one of
several par-
ties dies, his
ex’roradm’r
may prose-
cute or de-
fend jointly
witl surviv-
ors, and
joint judg’t
rendered ; if
survivors on
both sides,
these may be
witnesses.
RR.S.,c.87,§10.

Actions
against ex’rs
and adm’rs
commenced
within a year
after ap-
pointment,
to be cont’d.
1872, c. 85.
63 Me., 333,
68 Me., 30, 31.
72 Me., 345,

Action



888
Cuap. 87.

against ex’r
or adm’r not
maintain-
able, unless
demand is
made thirty
days prior
thereto, and
suit brought
within two
years,

1872, c. 85,

—executors
and adminis-
trators resid-
ing out of
state re-
quired to
appoint an
agent or
attorney in
the state, on
whom de-
mand or ser-
vice may be
made,

‘When cred-
itor absent
from the
state, may
bring his
action,
1872, ¢, 86.
b Me., 114,
40 Me., 201,
47 Me., 5.
63 Me,, 332,
333,

Proceedings
when action
does not ac-
crue within
two years.
1872, c. 85.
39 Me., 500.
63 Me., 332,
333,

ACTIONS—EXECUTORS AND ADMINISTRATORS. [TITLE IX.

menced since the third day of February, eighteen hundred and
stzty-nine,t on a claim against the estate, shall be maintained,
except as provided in sections thirteen and fifteen, unless such
claim is first presented in writing and payment demanded, [or the
claim is filed in the probate office, supported by the affidavit of
the claimant or of some other person cognizant thereof, as provided
in chapter sixty-four, section sixty-two,*] at least thirty days before
the action is commenced and within two years after notice is given
by him of his appointment ; and none [shall be maintained] on a
clain so presented and demanded, [or filed,*] unless commenced dur-
ing said two years or within six months next following. () Execn-
tors or administrators residing out of the state at the time of giving
notice of their appointment, shall appoint an agent or attorney in
the state and insert his name and address in such notice. Executors
or administrators removing from the state after giving notice of
their appointment, shall appoint an agent or attorney in the state
and give public notice thereof; demand or service made on any such
agent or attorney shall have the same effect in law as if made on
such executors or administrators. When an executor or adminis-
trator residing out of the state has no agent or attorney in the
state, demand or service may be made on one of lis sureties and
shall have the same legal effect as if made on him.

Sec. 13. A creditor who was absent from the state dnring
said two years, and had no sufficient attorney in the state, may
make presentment and demand of his claim, and after thirty days
[may] commence his action, within six months from his return or
appointment of such attorney. When assets come into the hands
of an executor or administrator after said term of two years, pre-
sentment and demand may be made by a creditor, and after thirty
days an action [inay be] commenced, within two years from the
receipt of such assets and within six months after the creditor has
notice thereof. Judgment rendered in any action authorized by
this section, shall not disturb payments made in good faith by the
executor or administrator prior to presentment of the claim sued
in such action.

Sec. 14. When an actiou on a covenant or contract does not
accrue within said two years, the claimant may file his demand in
the probate office within that tiine, verified as required in case of
claims presented to commissioners on insolvent estates; and the
judge of probate shall direct that sufficient assets, if such there are,

() 3 Me., 19; 8 Me,, 168; 11 Me., 161; 21 Me., 265; 37 Me., 552; 63 Me.,
333, 334; 68 Me., 30, 81; 69 Me., 554; 71 Me., 101, 163, 490; 72 Me., 117, 229,
246, 344, 345, 346,

t [NoTz. Is not this clause obsolete ?]

* [Nore. This clause is suggested by Judge Peabody, of Portland, for the
convenience of claimants, as well as to meet the case where an executor, not
requirved to give bond, has left the state without appointing an attorney.]
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shall be retained by the executor or administrator, unless the heirs
or devisees of the estate give bond to the executor or administra-
tor, with one or more sureties, approved by said judge, to pay
whatever may be found due on said claim.

Ske. 15, When no bond is so given, an action may be brought
by the claimant against the executor or administrator, within six
months after his demand becomes due. But when a bond is given,
assets shall not be reserved, but the estate shall be liable in the
hands of the heirs or devisees, or those claiming under them, and
an action may be brought on such bond. If anything,is found dne,
the claimant shall have judgment therefor, and for his costs.

SEC. 16. When such claim has not been filed in the probate
office within said two years, the claimant may have remedy against
the heirs or devisees of the estate within one year after it becomes
due, and not against the executor or admninistrator.

SEc. 17. When a vacancy occurs within said two years, and an
administrator de bonis noun is appointed, an additional year shall
be allowed for the presentment and demand of claims against the
estate ; but the time whilst the vacancy continues shall not be deemed
a part of the three years limited; and on any claim presented to
the administrator de bonis non or his predecessor, and demanded
within the said three years, an action may be commenced after
thirty days, and within six months from the end of said three years,
but not within one year from the notice of appointment given by
the executor or first administrator.

Skc. 18.
legal notice of his appointment, lie shall have no beuefit from the
limitations contained in this chapter; and actions may be com-
menced against a new administrator on the same estate as though
he were the first administrator or executor, subject to the conditions
and limitations contained in this chapter.

SEc. 19, Anu action for the recovery of a legacy, shall not be
affected by the provisions of this chapter. When an executor or
administrator is guilty of unfaithful administration, he shall be
liable on his administration bond for all damages occasioned
thereby.

When any execntor or administrator does not give

EXECUTIONS TO ISSUE AFTER CREDITOR’S DECEASE.

SEc. 20. When a judgment creditor dies before the first execu-
tion issues, or before an execution issued in his lifetime is fully
satisfied, such execution may be issued or renewed by order of any
justice of the court rendering such judgment, in term time or vaca-
tion, or by like order of a municipal or police judge or trial justice
rendering such jndgment, upon the application, in writing, ot the
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executor, or general or special administrator of the deceased
creditor ; and any execution so issued or renewed may be subse-
guently rencwed ; but no execution shall issue nor be renewed,
after the term time within which it might have been done if the
party had not deceased.

Szc. 21, In any execution so issued, originally or by renewal,
besides the ordinary recitals it shall be set forth in substance,
that since the rendition of judgment, the creditor, naming him, has
deceased, and that the person whose name is inserted in his place,
is the execcutor or administrator of his estate ; and the command
to the officer ghall be the same as if the judgment had been recov-
ered by the execulor or administrator, who shall hold any real
estate levied on, to the same uses as if he had recovered judgment
in his representative capacity.

CHAPTER 88.
- PARTITION OF REAL ESTATE.

8re. 1. Partition may be made by writ at common law.
2. Partition may be made by petition; what must be stated in it.
3. Petition may be filed in vacation, if all co-tenants are named, and
how served.
4, Petilion may be presented in any county, if all are not named, and
notice ordered.
5., When persons not fully notified may appear; pleadings how made.
6. Petitioner may reply by counter brief statement showing insuffi-
ciency of defence. ¢
7. Guardians for infants and insane persons, and agents for persons out
of the state, to be appointed. '
8. Division of time for occupation of saw mills, may be made,
9. Respondent claiming whole of specific part, may have a separate
trial, and one having no interest, pays cost.
10, Petitioner owning a less share than claimed, pays costs; proceed-
ings, Owners may join or sever.
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Smc, 11, Petitioner dying or conveying, his heirs, devisees or grantees may
be admitted to proceed.

12. Respondent dying, his lieirs or devisees may be cited to appear,

18. Commissioners to be appointed to set off shares together or sep-
arately.

14, Commissioners to be sworn and certificate of oath made on warrant.

15, Commissioners to give notice of time and place for partition;
majority may decide, but all must be present,

16, Commissioners to assign shares so as to include exclusive posses-
sions, Value of improvements to be considered.

17. Commissioners may assign to one a parcel greater than his share,
on his payment of award to the others; report not to be accepted
until award is paid.

18. Court to determine share of expenses to be paid by each, and may
issue execution therefor.

19. When a share too large, or of too much value, is set off, a new
division may be had on application to court within three years.

20. How a new division shall be made.

21, Report of commissioners confirmed, recommitted, or set aside.
When confirmed, to be recorded.

22. Judgment conclusive of all rights, except as after provided,

23. 'When an unequal share is left for one out of the state, new partition
may be made in three years.

24, Person not a party, claiming in severalty, not affected by judgment,

25, Person claiming a share assigned or left, not precluded from suit for
its possession.

26, Person owning, to whom no share assigned or left, not precluded.

27. Person evicted of his share, to have a new partition.

28, Mortgages, attachments and liens, remain in force on a share set out.

29. Lots reserved for public uses, to be first set off,

SEc. 1. Persons seized or having a right of entry into real
estate in fee simple or for life, as tenants in common, joint tenants,
or co-partners, may be compelled to divide the same by writ of
partition at common law. ()

SEC. 2. Personsso entitled, and those in possession or having
a right of entry for a term of years, as tenants in common, may
present a petition addressed to the supreme judicial court held in
the county where such estate is, clearly describing it, and stating
whether it is a fee simple, for life, or for years, and the proportion
claimed by them, [the names of] the other tenants in common,
and their places of residence, if known, and whether any or all of
them are unknown. (6)

Skc. 8. The petition may be filed in the clerk’s office in vaca-
tion, if all the co-tenants are named init. A copy thereof, attested
by the clerk, left with each or at his last and usnal place of abode,
twenty days before the session of the court to which it is addressed,
shall be sufficient service.

(a) 12 Me., 144, 327, 400; 16 Mo,, 390; 17 Me., 427; 21 Me., 40; 81 Me.,
d87; 85 Me., 110} 52 Me., 25; 64 Me., 9.

(b) 5 Me., 461; 12 Me., 145, 327; 16 Me., 301; 17 Me., 427; 30 Me., 164;
52 Me., 416; 64 Me,, 99.
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Sec. 4. When the co-tenants are not all named in the petition,
it may be presented to the conrt in that, or in any other connty,
returnable in the county where the estate is, and such notice shall
be given to the other co-tenants, as the court orders ; and in case
of non-compliance therewith, or other imperfection of notice, the
court may order further notice to be given,

Skc. 5. A person interested and not named in the petition, or
out of the state, and not so notified as to enable liim to appear
earlier, may, iu the discretion of the court be permitted to appear
and defend at any time before final judgment, on such terms as
may he imposed. And any person, detfendant in an action at law,
or respondent in a petition for partition, may, jointly with others,
or separately, by Dbrief statement, without a plea of the genecral
issue, allege any matter tending to show that partition ought
not to be made as prayed for.

Sec. 6. The plaintiff or petitioner may reply by counter brief
statement, alleging that the defendant or respondent has no inter-
est in the premises, or other matter to show the insufficiency of
the defence.

Skc. 7. When an infant or insane person, living in the state,
has no guardian, and appears to be interested, the court shall
appoint a guardian ad litem for him, and an agent for persons
interested who had been out of the state one year before the peti-
tlon was presented, and do not return before judgment for the
partition is to be made.

Skc. 8, Tenants in common of a saw mill, may have a division
of the time during which each may occupy according to his interest,
as partition is made of an estate; and the court may malke all
necessary decrees in relation thereto.

Src. 9. When it appears from the pleadings that one or more
respondents claim to be seized of the whole of a specific parcel of
the premises of which partition is prayed, there may first be a
separate trial of that question only, at the discretion of the pre-
siding judge. When it appears on trial that any respondent has
no interest in the estate, he shall no further be heard, and the
petitioner shall recover of him the costs of the trial.

Sec. 10, When a petitioner is found to own a less share than
ig claimed in his petition, he shall have partition of such share, but
the respondent shall recover costs. When found entitled to have
partition of the share claimed, he shall recover costs of the respond-
ent. In such cases, or on default, a judgment that partition be
made shall be entered. (@)

Sec. 11. The owners may join or sever in their petitions.

{a) 45 Me., 164; 46 Me., 90,
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When they join, and one dies or conveys his share, or when a sev-
eral petitioner dies or conveys his share, the petition by leave of
court, may be amended by erasing his name and inserting the names
of his heirs, devisees, or grantees, and they may proceed with the
process for their respective shares.

Sec. 12, The petition is not abated by the death of a party
respondent. His heirs or devisees, or if the estate is for a term of
years, his executor or administrator may be cited to appear, and
upon service on them, they shall become parties to the proceedings ;
and the court may order such judgment, and with such costs, as
the law and facts require.

SEc. 13. After judgment that partition be made, the court
shall appoint three or five disinterested persons as commissioners,
to make partition and set’ off to each his share, which shall be
expressed in the warrant. Their shares may be set off together,
or in one tract, or the share of each may be assigned to him, at
his election.

Sro. 14, Before proceeding to discharge their duty, the com-
missioners shall be sworn to the faithful and impartial performance
of it; and the justice of the peace, before whom they arve sworn,
shall malke his certificate thereof on the back of their warrant.

Swc. 156, They shall give reasonable notice, of the time and
place for making partition, to all concerned who are known and
within the state. They must all be present at the performance
of their duties, but the report of a majority is valid. (a)

SEc. 16, When one of the tenants in common, by mutual con-
sent, has had the exclusive possession of a part of the estate, and
made improvements thereon, his share shall be assigned from or
including such part; and the value of the improvements made by
a tenant in common shall be considered, and the assignment of
shares be made in conformity therewith. (4)

Spe. 17. Wheu any parcel of the estate to be divided is of
greater value than either party’s share, and cannot be divided with-
out great inconvenience, it may be assigned to one party by his
paying the sum of money awarded to the parties who have less
than their share; but the report shall not be accepted, until the
sums so awarded are paid or secured to the satisfaction of the
parties entitled thereto.

Sme. 18, An account of all the charges and expenses attending
the partition, shall, on request of any petitioner, be presented to
the conrt, and the presiding judge shall determine, after giving
notice to all concerned, the equitable proportion thereof to be paid
by the several owners in the lands of which partition has been

(a) 20 Me., 293; 32 Me., 137; 38 Me., 540,
(b) 38 Me., 540; 50 Me,, 266; 68 Me., 140, 143, 570; 71 Mae., 370,
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made, and execution therefor may be issued against any owner
neglecting to pay.

Src. 19. If a share larger than his real interest, or more than
equal in value to his proportion, is set off to a part owner, an
aggrieved part owner, who at the time of partition was out of the
state and [was] not. notified in season to preyent it, his heirs, or
assigns, may, within three ycars thereafter, apply to the counrt that
made the partition, and it shall cause a new partition to be made.

Skc. 20.
be taken from a share, as it is considered more thau its proportion
of the whole, estimated as in the state when divided; and if any
improvements have been made on the part taken off, reasonable
satisfaction therefor, to be estimated by the commissioners, shall
be made to him, who made them, by him to whose share they are

In such new partition, so much and no more shall

added; and the court may issne execntion therefor, and for costs
of the new partition.

Sec. 21. Commissioners in all cases shall make and sign a
written return of their proceedings, and make return thereof with
their warrant to the conrt from which it issued. Their report may
be confirmed, recommitted, or set aside and new proceedings be
had as before. When confirmed, judgment shall be entered
accordingly, and recorded by the clerk, and by the register of
deeds of the district where the estate is.

SEc. 22.

property and possession of all parties and privies to the judgment,

Such jndgment shall be conclusive on all rights of

including all persons who might have appeared and answered,
except as hereinafter provided.

SEc. 23, When a person to whom a share was left, was out of
the state when notice was served on him, and did not returu in
season to become a party to the proceedings, he may, within three
years after final judgment, apply to the same conrt for a new par-
tition ; and if it appears to the court that the share left for him
was less than he was entitled to, or that it was not equal in valne
to his proportion of the premises, it may order a new partition as
provided in section twenty.

SEc. 24, When a person, not a party to the proceedings, claims
to hold the premises described, or any part thereof in severalty,
he shall not be precluded by the judgment for partition ; but may
bring his action therefor, as if no such judgment had been rendered.

SEc. 25. When a person, not a party to the proceedings, claims
a share assigned to or left for a part owner, he shall be concluded
so far as it respects the assignment of the shares; but shall not be
prevented from maintaining an action, within the time in which it
might have been brought if no judgment for partition had been
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rendered, for the share claimed, against the tenant in possession,
as if the demandant had claimed the piece demanded, instead of
an undivided part of the whole.

SEc. 26. When a person not a party to the proceedings, claims
to have been a part owner of the estate, to whom no share was
assigned or left, he shall be concluded so far-as it respects the
partition, but not from maintaining an action, against each person
holding a share, for his proportion of each share as owned before
partition was made.

Smc. 27. When a person to whom a share has been assigned
or left, has been evicted by an elder and better title than that of
the parties to the judgment, he shall be entitled to a new partition
of the residue, as if no partition had been made.

Sec. 28. A person having a mortgage, attachment, or other
lien on the share in common of a part owner, shall be conelnded
by the judgment, so far as it respects the partition, but his mort-
gage or lien shall remain in forece on the part assigned or left to
such part owner.

SEc. 29. When portions or lots are reserved for pnblic uses in
a tract of land to be divided, they shall first be set out, of an aver-
age quality and situation, and a return made thereof to the land
office, with a description of its quality and location ; and the com-
missioners’ return of partition, accepted and recorded as before
provided, shall be a valid location of such reserved lands,

CHAPTER 89.

PETITIONS AND ACTIONS OF REVIEW.

PrTITIONS FOR REVIEW,

Sec. 1. Reviews granted on petitions within three years after judgment, also
in special cases.
2. Attorney may sign the petition. Property may be attached thereon;
notice how ordered and when returnable.
3. How evidence discovered pending petfition may be used at hearing.
4, Newly discovered evidence and the witnesses must be stated under
oath in the petition. New cumulative evidence admissible.
6. A justice of the court may grant a stay of execution or a supersedeas
on filing a bond,
SEcoND REVIEW,
Srpc. 6. When and how a second review may be granted.
AcTIONS oF REVIEW,
Sec, 7. Writs of review issued and entered at the first term in the county

where judgment was rendered, Copies to be produced.
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PETITIONS AND ACTIONS OF REVIEW. [TITLE IX.
SEc. 8. What writ is to recite and how to be served.
9. When original plaintiff is plaintiff in veview, property may be
attached.

10, When pleadings have been made, cause tried on that issue; if not
on new pleadings.

11, When plaintiff recovers greater sum, how judgment rendered,

12, When a less sum, how judgment rendered. When wlolly reversed,
how rendered; costs.

13. In actions of replevin and set off, plaintiff regarded as defendant,

14, If judgment is recovered on petition filed in one year, levy void.

15. Party prevailing has costs; court may impose terms respecting them,

PETITIONS FOR REVIEW,

Sec. 1. The supreme judicial court held by one justice, may
grant one review in civil actions, including petitions for partition,
and for certiorari, and proceedings for the location of lands reserved
for public uses, when judgment has been rendered in any judicial
tribunal, if partition therefor is presented within three years after
the rendition of judgment, and in the special cases following : (&)

First—When a petition for review of an action defaulted
without appearance, is presented within three years after an offi-
cer having the execution issued on the judgment therein demands
its payment of the defendant or his legal representative.

Second.~—When the petitioner shows that a witness testified
falsely to material facts against him in the trial of the action,
whereby he was surprised, and was then unable to prove the
falsity, but has since discovered evidence, which with that before
known, is sufficient proof in the opinion of the court, that the testi-
mony was false; orif the witness has been convicted of perjury
therefor.

Third~—On the petition of a party in interest who was not a
party to the record, setting forth the fact of such interest, and
upon filing a bond with sufficient surety or sureties, approved by
the presiding judge, to secure the party of record against any judg-
ment recovered by the defendant in review.

Fourth—When a judgment has been rendered on the report of
referees in an action referred by rule of court, and other matters
in dispute between the parties were included in the rule of refer-
ence. The depositions used before the referees may be used on
the hearing of such petition, and if review is granted, they may
be used at the trial ; and all matters embraced in the rule of refer-
ence, although not wholly eontained in the writ shall be included
and tried in review.

Fifth.—When amaterial amendment of the declaration is made

(a) 1 Me., 324; 3 Me., 93; 4 Me., 61, 537; 6 Me., 412, 480; 8 Me,, 212; 19
Me., 108, 260; 24 Me., 170; 27 Me., 538; 33 Me,, 233, 586; 39 Me., 170; 72
Me., 366,
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after the entry of the action, without actual notice thereof to the
defendant, and judgment is rendered on default, a review may be
granted before execution of final process in the action, or within
three years thereafter.

Siath.—In cases mentioned in section fifty-four of chapter
seventy-six.

Seventh.—A review may be granted in any case where it appears
that justice hasnot been done, through frand, accident, mistake or
misfortune ; and that a further hearing would be just and equita-
ble, if a petition therefor is presented to the court within six years
after judgment.

Highth.—Any defendant in the original judgment may petition
in the name of all, by furnishing to each of his co-defendants
requiring it, such security against all liability therefrom as the
court deems reasonable; and the court, on motion of any original
co-defendant shall require such security in any stage of the
proceedings.

SEc. 2. A petition for review may be signed by the petitioner’s
attorney when the facts therein stated are known to him, and the
petitioner is out of the state at the time of filing it; and the
petition may be inserted in a writ of attachment and property
attached thereon, the same as on other writs ; and notice thereon
may be ordered by the supreme judicial court or any justice
thereof in term time or vacation, returnable in the county where
the judgment was rendered, and it must be given accordingly.

SEec. 8. When a petitioner discovers new and important testi-
mony during the pendency of his petition, he may avail himself of
it at the hearing by serving notice thereof on the adverse party
fourteen days at least before court, stating the names of the
witnesses, and in substance what he expects to prove by them.

Src. 4. When the discovery of new evidence is alleged in the
petition, the names of the witnesses to prove it, and what each is
expected to testify, must be stated under oath., Newly discovered
cumulative evidence is admissible, and shall have the same effect
as other newly discovered evidence. (a)

Ske. 5. On presentation of a petition for review, any justice of
court may in term time, or in vacation, stay execution on the
judgment complained of, or grant a supersedeas, upon a bond filed
with sureties approved by him, or by such person as he appoints,
in double the amount of the damages and costs, conditioned to
pay said amount if the petition is denied, or the amount of the
final judgment on review, if it is granted, with interest thereon at
the rate of twelve per cent. from the date of the bond to the time
of final judgment.

(a) 44 Me., 65; 50 Me., 119; 53 Me., 366; 56 Me., 550,
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SECOND REVIEW.

SEC. 6. A second review may be granted on a petition filed
within three years after judgment on the first, when the court
thinks [that] justice manifestly requires it, and on such terms as it
imposes; but no second review shall be granted except by the full
court, in a case in which more than one verdict has been rendered
against the petitioner.

ACTIONS OF REVIEW.

Sec. 7. When a review is a matter of right as provided by
section four of chapter eighty-two, or when granted on petition, a
writ of review shall be issued, and the trial [shall] take place in
the supreme judicial court® in the county in which the judgment
was rendered. It shall be entered at the next term after the
review is granted, nnless leave is granted to enter it at the second
term 3 and the plaintiff in review shall produce and file an attested
copy of the writ, judgment, proceedings, and depositions, or their
originals, in the former suit. («)

Swc. 8. In the writ of review, it shall be sufficient to describe
the former action and judgment so as to identify it. The writ
shall contain a summons to appear and answer to the plaintiff in
review, and it may be served as other writs, and when the party
is not an inhabitant of or found within the state, it may be served
on his attoruey in the original guit.

Sec. 9. When the original plaintiff is plaintiff in review, the
property of the defendant may be attached, as it might have been
in the original suit, and the form of the writ [shall] be varied
accordingly ; but no attachment made, or bail taken in the original
action, shall be holden [held] to satisfy the judgment on review.

SEc. 10. The proper pleadings shall be made on review, when
no issue had been joined before judgment in the original action ;
when issue has been so joined, the cause shall be tried thereon;
but amendments, brief statements, and other issues, may be made
by leave of court, and the cause may be tried and disposed of as
if it were an original suit,

Sec. 11. Judgment in the suit reviewed, shall be given without
regard to the former judgment, except as follows.  When the orig-
inal plaintiff recovers a greater swin than he did by the first judg-
ment as debt or damage, he shall have judgment therefor, or for
80 much thereof as remains unsatisfiod, and for costs on review.
[When the original plaintiff recovers on review as debt or damage,
a sum exceeding that recovered by the first judgment, he shall

*[QuERY. Ought not the review of an action tried in the superior court
to be tried in the same court ?]

(@) 1 Me., 406; 61 Me,, 336; 68 Me., 480, 481; 72 Mo., 338,
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have judgment for the debt or damage recovered on review, or for
8o mnch thereof as remains unsatisfied, and for costs on review.*]

SEc. 12.
defendant shall have judgment for the difference, with costs, on
the review; and if the former judgment has not been satisfied, one
judgment may be set oft’ against the other, and execution be issued
for the balance.
judgment shall be entered in review for the amount of the former

When the sum first recovered is reduced, the original

When the original judgment is wholly reversed,

judgment and costs, with interest thereon, and for such further sum
as the prevailing party would have been entitled to recover as
costs in the original action, if, in the opinion of the court, justice
requiresit, In such case, if the original judgment remains unpaid,
it shall be cancelled by a set-off entered of record, in the judgment
on review, and execntion shall issue for the balance only; other-
wise for the amount of the latter judgment.

Src. 13. When actions of replevin, and actions in which a
claim in set-off was filed, are reviewed, the defendant shall be
regarded as in the position of a plaintiff, so far as it respects the
damages awarded to him.

 Szc. 14.
year after an execution issued on the original judgment is levied

If, on a petition for review, commenced within one

on real estate, such judgment is finully reversed, the levy is void.
Sec. 15. In all actions of review the party prevailing recovers
costs, and shall also recover the costs to which he would have been
entitled if he had prevailed in the original action, unless the court
otherwise order[s]; bunt the court granting a review, may impose
terms respecting costs. (@)
* [Note. This clause is substituted at the suggestion of Mr. Justice Vir-

gin, of the supreme judicial court, to meet the decision in Crehore v. Pike,
47 Me., 438.]

(@) L Me., 255; 2 Me., 397; 40 Me., 332; 64 Me., 239,

CHAPTER 90.

MORTGAGES OF REAL ESTATE,

Sec. 1. How mortgages of real estate are made,

2, Mortgagee may enter before breach, unless otherwise agreed,
3. Modes of obtfaining possossion for foreclosure,

4. Toreclosed in three years.

5. Mode of foreclosing without taking possession.

6. Mortgagor may redeem within three years.

7

. In case of mortgagee’s death, proceedings for redemption,
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Sec. 8 Form of declaring in a suit to obtain possession on mortgage., Con-
ditional judgment, and judgment as at common law, in certain
cases,

9, Form of conditional judgment; when to be paid; form of judgment
when condition is for some act other than payment of money.

10, Judgment for defendant, if nothing is due.

11. Action for foreclosure by executor or administrator,

12, Mortgages to be assets in hands of administrators, who are to be
seized to use of heirs, and when paid may give discharges.

13, Against whom action on a mortgage shall be brouglt,

14, Proceedings in equity to redeem a mortgage.

15, Proceedings when the amount due on a mortgage has been paid or
tendered, and wlen not.

16, When bill to redeem is brought before entry, breach, payment or
tender, courts to order notice, if mortgagee or assignee is out of
state. Remedy of innocent assignee, in case of fraudulent
mortgage.

17. Provisions for redemption when the mortgagee is out of the state.

18, When mortgagee or assignee is out of state, provisions for redemp-
tion after payment or tender, and before foreclosure.

19, Limitation of such bill in equity.

20, Court may order others to be joined as defendants, and notified.

21, Award of execution on decree of court.

22. Deduction of rents and profits from the sum brought into dourt for
redemption.

23, State treasurer may discharge or foreclose mortgages made or
assigned to the state.

24, Bill in equity for redemption may be filed against the state.

26. Where to be filed and proceedings thereon.

26. On decease of a person entitled to redeem, his administrator or heir
may redeem.

27. Tender may be made fo guardian of mortgagee, if under guardian-
ship.

28. How mortgages may be discharged.

29, Mortgage may be discharged by attorney at law. Proviso.

30, Redemption of estate from purchaser of equity of redemption,

31, Writ of entry against a mortgagee in possession after mortgage paid,
and before foreclosure perfected.

Sec. 1. Mortgages of real estate, mentioned in this chapter,
include those made in the usual form, in which the condition
is set forth in the deed, and those made by g conveyance appear-
ing on its face to be absolute, with a separate instrument of de-
feasance executed at the same time or as part of the same
transaction. (&)

Sec. 2. Any mortgagee, or person claiming under him, may
enter on the premises, or recover possession thereof, before or
after breach of condition, when there is no agreement to the con-
trary ; but in such case, if the mortgage is afterwards redeemed,
the amount of the clear rents and profits from the time of taking

(@) What constitutes a mortgage; 2 Me., 136; B Me., 88; 8 Me., 250; 10
Me., 199; 12 Me., 349; 18 Me., 105; 21 Me., 197; 23 Me., 241; 24 Me,, 189;
27 Me., 033; 32 Me., 145; 36 Me,, 123; 38 Me., 448; 40 Me., 382; 43 Mae.,
372, 666; 44 Me., 209; 47 Me., 286; 49 Me,, 363, 479; 50 Me., 98, 175, 250;

53 Me., 11, 464; 52 Me,, 98; 55 Me,, 388, 407; 63 Me., 488; 70 Me,, 200;
71 Me., 653,
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possession, shall be accounted for and deducted from the sum due
on the mortgage. (a)

SEc. 8. After breach of the condition, if the mortgagee, or any
one claiming under him, desires to obtain possession of the premises
for the purpose of foreclosure, he may proceed in either of the fol-
lowing ways, viz.: ()

Iirst—He may obtain possession under a writ of possession
issued on a conditional judgment, as provided in section nine,
duly executed by an officer. An abstract of such writ, stating
the time of obtaining possession, certified by the clerk, shall be
recorded in the registry of deeds of the district in which the estate
is, within thirty days after possession [has been] obtained. (¢)

Second.—He may enter possession, and hold the same by con-
sent in writing-of the mortgagor, or the person holding under
him. (d)*

Third.—He may enter peaceably and openly, if not opposed, in
the presence of two witnesses, and take possession of the premises;
and a certificate of the fact and time of such entry shall be made,
signed, and sworn to by such witnesses before a justice of the
peace ; and such written consent and certificates shall be recorded
in each registry of deeds in which the mortgage is or by law
ought to be recorded, within thirty days next after the entry is
made. (¢) *

SEC. 4. Possession obtained in either of these three modes, and
continued for the three following years, shall forever foreclose the
right of redemption. (f)

Sec. 5. If after breach of the condition, the mortgagee, or any
person claiming under him, is not desirous of takiug and holding
possession of the premises, he may proceed for the purpose of fore-
closure in either of the following modes

(a) Rights of parties; 2 Me., 186, 175, 828, 389; 5 Me., 92; 14 Me., 152;
15 Me., 307; 18 Me., 105;+ 19 Me., 55, 99, 433; 20 Me., 114; 21 Me., 249, 467,
5003 24 Me., 404; 25 Me., 218, 248, 345; 27 Me., 533; 29 Me., 116, 169; 30
Me., 367; 33 Me., 42; 84 Me., 90, 189; 35 Me., 40, 220, 5515 86 Me,, 123, 284,
438; 40 Me., 255; 41 Me., 116, 262; 42 Me., 188; 44 Me., 120; 45 Me., 97,
388, dl4; 47 Me., 518; 49 Me., 428; 50 Me., 165, 449, 463; 51 De., 49; 52
Me., 102, 116, 130, 185, 400; 55 Me., 495, 5225 53 Me., 3673 66 Me., 279, 270;
67 Me., 547; 72 Me., 281.

Transfers of mortgages; 2 Me., 3313 5 Me., 276; 8 Me., 281; 23 Me., 346;
24 Me,, 191; 27 Me., 240; 81 Me., 313; 32 Me., 202; 41 Me., 223; 44 Me.,
5025 46 Me., 447; 50 Me., 177; 51 Me., 123; b2 Me., 185; 71 Me., 379.

(b) 18 Me., 199; 21 Me., 128; 23 Me., 25; 24 Me., 1565 35 Me., 557; 40
Me., 523; 42 Me., 38; 48 Me., 62; 49 Me., 266, 878; b1 Me., 351,

(¢) 27 Me., 241; 83 Me., 193; 35 Me., 5561; 45 De., 452; 51 Me., 395; b2
Me., 469; 55 Me., 522,

(d) 28 Me., 358; 20 Me., 57; 38 Me., 364; 38 Me., 551; 41 Me., 7.

(¢) 4 Me., 495; 37 Me., 388; 47 Me., 206; 50 Me., 473; 62 Me., 135; b8
Me., 30S; 64 Me., 161; 606 Me., 272, 273,

(f) 3 Me., 263; 1T Me., 33; 23 Me., 25, 24 Me., 156; 87 Me., 388; 42 Me.,
190; 58 Me., 808; 64 Me., 162; 66 Me., 273; 67 Me., 312,

* [QUERrY suggested to the commissioner by Hon., Nahum Morrill, of

Auburn, Ought not the statute to require a certificate of the fact of entry, in
addition to the written consent ot the mortgagor ?|

901
CHAP._Q&

Modes of ob-
taining pos-
session for
foreclosure,
R.S.,c.90, § 8.

—Dby writ of
possession,
1881,¢.84, § 2.

—Dby entry
with consent,
R.S.,c.90, § 3.

~Dby peace-
able entry.

Foreclosure
in 3 years.
R.S.,c.90, § 4.

Modes of
foreclosing
without
taking
possession,
R.S.c.,90, § 5.



902

Caap. 90.

—by publish-
ing notice.
95 Me., 392.
38 Me., 258,
45 Me., 99,
452,

46 Me., 274,
407,

49 Me., 108,
379,

53 Me., 4.
56 Me., b4d,
58 Me., 367.
61 Me., 54,
63 Me., bd4.
66 Me., 170..
T1 Me., 445,
—by serving
notice.

Mortgagor
may recdeem
within
three years.
1876, ¢. 113,
20 Me., 271,
36 Me., 51.

—parties
may agree
upon a less
time.

Mortgages,
redemption
of, in case of
decease of
mortgagee,
1874,c.243,§1.

—adminig-
tratormaybe
appointed.

—notice to
be given,

Form of de-

MORTGAGES OF REAL ESTATE. [TITLE IX.

First—He may give public notice in a newspaper printed in
the county where the premises are situated, if any, or if not, in the
state paper, three weeks successively, of his claim by mortgage on
such real estate, describing the premises intelligibly, and naming
the date of the mortgage, and that the condition in it is broken,
by reason whereof he claims a foreclosure; and cause a copy of
such printed notice, and the name and date of the newspaper in
which it was last published, to be recorded in each registry of deeds
in which the mortgage deed is or by law ought to be recorded,
withiu thirty days after such last publication.

Second.—He may cause an attested copy of such notice to be
served on the mortgagor or his assignee, it he lives in ¢A¢s [the]
state, by the sheriff of the same county or his deputy, by deliver-
ing it to him in hand or leaving it at his place of last and usual
abode; and cause the original notice aud the sheriff’s return thereon
to be recorded within thirty days after such service as aforesaid ; and
in all cases the certificate of the register of deeds shall be prima
facie evidence of the fact of such entry, notice, publication of fore-
closure, and of the sheriff’s return.

Sec. 6. The mortgagor, or person claiming under him, may
redeem the mortgaged premises within three years next after the
first publication, or the service of the notice mentioned in the pre-
ceding section, and if not so redeemed his right of redemption shall
be forever foreclosed; provided, [that] the mortgagor and mort-
gagee may agree upon a less time, not less than one year, in which
the mortgage shall be forever foreclosed, which agreement shall be
inserted in the mortgage and be binding on the parties, their heirs
and assigns, and shall apply to each and all the modes prescribed
by statute for the foreclosure of mortgages on real estate.

Sec. 7. Whenever any mortgagee or his assignee shall die[s],
and there is no executor or administrator to receive the mortgage
money, the mortgagor or person claiming under him having right
to redeem, may apply to the judge of probate of the county where
the estate mortgaged is situated, for the appointment of an adminis-
trator to such estate, and if, after due notice to all parties inter-
ested in the estate, they neglect or refuse to take out admin-
istration for thirty days after such notice, then the judge may
commit administration to such person as he deems suitable, who
shall have full power to act as such with reference to said mort-
gage as is already provided by law. In all such cases, however,
personal notice shall first be given to the widow and heirs of the
deceased known to be living in the state, etther by service on them
in person or by leaving such notice at their last and usual place of
abode.

Skc. 8. The mortgagee, ot person claiming under him, in an
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action for possession, may declare on his own seizin, in a writ of
entry, without naming the mortgage or assignment; and if it
appears on defanlt, demurrer, verdict, or otherwise, that the plaint-
iff is entitled to possession, and that the condition was [had been]
broken when the action was commenced, the conrt shall, on motion
of either party, award the conditional judgment, unless it appears
that the tenant is not the mortgagor or a person claiming under
him, or that the owner of the mortgage proceeded for foreclosure
conformably to sections five and six before the suit was commenced,
the plaintiff not consenting to such judgment; and unless such
judgment is awarded, judgment shall be entered as at common law.

Sec. 9. The conditional judgment shall be, that if the mort-
gagor, his heirs, executor or administrator, pay the sum [that] the
court adjudges to be due and payable, with interest, within two
months from the time of judgment, and shall also pay such other
sums as the court adjudges to be thereafter payable, witlin two
months from the time they fall due, no writ of possession shall
issue and the mortgage shall be void; otherwise it shall issue in
due form of law, upon the first failure to pay according to said
judgment. And if, after the expiration of three years from the
time of the rendition of the judgment, the writ of possession has not
been served or the judgment wholly satisfied, another conditional
judgment wmay, on scire facias sued out in the name of the mort-
gagee or assignee, be rendered, and a writ of possession issued as
before provided. When the conditiou is for doing some other act
than the payment of money, the court may vary the conditional
judgment as the circumstances requive ; and the writ of possession
shall issue, if the terms of the conditional judgment are not com-
plied with within the two months.

Sec. 10. If it appears that nothing is due on the mortgage,
judgment shall be rendered for thie defendant and for his costs, and
he shall hold the land discharged of the mortgage. (a)

Skc. 11. 'When a mortgagee, or person claiming under him, is
dead, the same proceedings to foreclose the mortgage may be had
by his executor or administrator, declaring on the seizin of the
deceased, as he might have had if living.

Szc. 12,  Lands mortgaged to secure the payment of debts, or
the performance of any collateral engagement, aud the debts so
secured, shall on the decease of the mortgagee, or person claiming
under him, be assets in the hands of his executors or administrators ;
and they shall have the control of them as of a personal pledge ;
and when they recover seizin and possession thereof, it shall be
to the use of the widow and heirs, or devisees, or creditors of the
deceased, as the case may be; and when redeemed, they may

(a) 2 Me., 322, 332; 81 Me., 394; 67 Me., 648; 72 Me., 202.
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receive the money, and give effectual discharges therefor, and
releases of the mortgaged premises.

SEc.18. An action on a mortgage deed may be brought against
a person in possession of the mortgaged premises; and the mort-
gagor, or person claiming under him, may, in all cases, be joined with
him as a co-tenant, whether he then hag any interest or not in the
premises ; but he shall not be liable for costs, when he has no such
interest, and makes his disclaimer thereto npon the records of the
court.

Sre. 14. Any mortgagor, or other person having a right to
redeem lands mortgaged, may demand of the mortgagee or person
claiming under him a true account of the sum due on the mortgage,
and of the rents and profits, and money expended in repairs and
improvements, if any ; and if he unreasonably refuses or neglects
to render such account in writing, or, in any other way by his
default prevents the plaintiff from performing or tendering per-
formance of the condition of the mortgage, he may bring his bill
in equity for the redemption of the mortgaged premises within
the time limited in section six, and therein offer to pay the sun
found to be equitably due, or to perform any other condition, as
the case may require; and such offer shall have the same force as
a tender of payment or performance before the commencement of
the suit ; and the bill shall be sustained without such tender, and
thereupon he shall be entitled to judgment for redemption and
costs. (a)

Suc. 16, When the amount due on a mortgage has been paid
or tendered to the mortgagee, or person claiming under him, by the
mortgagor or the person claiming under him, within the time so
limited, he may have a bill in equity for the redemption of the
mortgaged premises, and compel the mortgagee, or person claiming
under him, by a decree of the supreme judicial court, to release to
him all his right and title therein ; though such mortgagee or his
assignee has never had actual possession of the premises for breach
of the condition ; or, without having made a tender before the com-
mencement of the suit, ie may liave his bill in the wanner prescribed
in section seventeen, and the cause shall be tried in the same
manner.

Sme. 16. When the bill to redeem is brought before an actual
entry for breach of the condition, and before payment or tender,
if the mortgagee, or the person claiming under him, is out of the

(@) 8 Me., 250, 282; 18 Me., 210; 19 Me., 366; 20 Me., 271; 21 Me., 129;
23 Me., 48, 178; 24 Me,, 298; . 26 Me., 387; 28 Me., 354; 34 Me., 271; 85
Me., 290; 36 Me., 123; 38 Me., 8207 30 Me., 112; 41 Me., 223; 42 Me., 246;
44 Me., 300; 46 Me., 209, 443, 448,'496; 48 Me., 111; 49 Me., 565; 50 Me.,
174, 240; 51 Me., 348} 52 Me., 135, 408, 544; 53 Me., 142, 246, 353, 441; bd
Me., 185, 406; b5 Me., 167; 56 Me., 159, 572; 62 Me., 6577; 65 Me., 198, 288;
66 Me., 190, 272, 470; 68 Me., 193, 1043 69 Me., 193,
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state and has not had actual notice, the court shall order proper
notice to be given to him, and continue the cause as long as
necessary. When a mortgage is alleged and proved to be fraud-
ulent, in whole or in part, an innocent assignee of the mortgagor,
for a valuable consideration, may file his bill within the time
allowed to redeem, and be allowed to redeem without a tender.

Suc. 17.  When the [a] mortgagee, or person claiming under him,
residing out of the state, or whose residence is unkunown to the
party eutitled to redeem, has commenced proceedings under section
five, or when such mortgagee or claimant having no tenant, agent,
or attorney in possession on whom service can be made, has com-
menced proceedings under section three, in either case the party
entitled to redeem may file his bill, as prescribed in section four-
teen, and pay at the same time to the clerk of the courts the sum
due, which payment shall have the same effect as a tender before
the suit; and the court shall order such notice to be given of the
pendency of the suit, as they judge proper.

Skc. 18, When an amount due on a mortgage has been paid,
or tendered to the mortgagee, or person claiming under him, before
the foreclosure of the mortgage, and the mortgagee or his assignee
is beyond the limits of ¢thés [the] state, and the mortgage is undis-
charged on the record, the mortgagor or person claiming under
him, may have his bill in equity for the redemption of the mort-
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gaged premises, as provided in section fifteen, or for the discharge state

of the mortgage ; and on notice of the pendency of the bill, given
by publication in some newspaper in the county where said premises
are situated, three weeks successively, the last publication being
thirty days before the time of hearing, or in such other way as the
supreme judicial court or a judge thereof,in vacation, [may] orders,
said court may decree a discharge of such mortgage; and the
record of such decree in the records for deeds in said county shall
be evidence of the discharge of said mortgage.

Sec. 19. No bill in equity shall be brought for redemption of
mortgaged premises, founded on a tender of payment or perform-
ance of the condition made before the commencement of the suit,
unless within one year next after making such tender.

Skc. 20. In any suit brought for the redemption of mortgaged
premises, when it is necessary to the attainment of justice that
any other person, besides the defendant, claiming an interest in
the premises, should be made a party with the original defendant,
on motion, the court may order him to be served with an attested
copy of the bill amended in such manner as they [it] may direct,
and on his appearance, the cause shall proceed as though he had
been originally joined. A

Src. 21, The court, when a decree is made for the redemption
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of mortgaged lands, may award execution jointly or severally, as
the case requires ; and for sums found due for rents and profits over
and above the sums reasonably expended in repairing and increas-
ing the value of the estate redeemed.

Skc. 22. When any sum of money is brought into court in a
suit for redemption of mortgaged premises, the court may deduct
therefrom such sum as the defendant is chargeable with on account
of rents and profits by him received, or costs awarded against him ;
and the person to whom a sum of money is tendered to redeem
such lands, if he receives a larger sum than he is entitled to retain,
shall refund the excess.

SEc. 28. When a mortgage is made or assigned to the state,
the treasurer may demand and receive the money due thereon,
and discharge it by his deed of release. After breach of the con-
dition, he may, in person or by his agent, make use of the like
means for the purpose of foreclosure, which an individual mort-
gagee might, as prescribed in sections three and five.

Sze. 24, If the treasurer of state, and the person applying to
redeem any lands mortgaged to the state, disagree as to the sum
due thereon, such person may bring a bill in equity against the
state for the redemption thereof, in the supreme judicial court.

Suc. 25.  The court shall order notice to be served on the treas-
urer of state in the usual form, and shall hear the cause, and
decide what sum is due on said mortgage to the state, and award
costs as they may cleem equitable; and ¢t shall be the duty of the
treasurer to [shall] accept the sum adjudged by the court to be
due, and discharge the mortgage.

SEC. 26. If a person entitled to redeem a mortgaged estate, or
to redeem an equity of redemption which has been sold on execu-
tion, or the right to redeem such right, or the right to redeem
lands set off on execution, dies without having made a tender for
that purpose, a tender®may be made and a bill for redemption
commenced and prosecuted by his executor or administrator, heirs
or devisees; and if the plaintiff in any such bill in equity dies
pending the suit, it may be prosecuted to final judgment by his
heirs, devisees, or his executor or administrator. When a mort-
gagor resides out of the state, any person may, in his behalf, tender
to the holder of the mortgage the amount due thereon ; and it
shall be as effectual as if made by the mortgagor.

SEC. 27. When the mortgagee, or person holding under him,
is under guardianship, a tender may he made to the guardian, and
he shall receive the sum due on the mortgage ; and upon receiving
it, or on performance of such other condition as the case requires,
shall execute a discharge of the mortgage.

Skc. 28. Inall cases, the mortgage may be discharged by the deed
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of release from the person authorized to discharge it, or by causing
satisfaction and payment under his hand to be entered in the
margin of the record of such mortgage in the register’s office. (a)

Sze. 29, A mortgage may be discharged on the record thereof
in the office of the registry of deeds by an attorney at law, author-
ized in writing by the mortgagee or person claiming under
him ; provided, however, that said writing be [is] first recorded or
filed in said office and a minute of [the] same de [is] made by the
register of deeds on the margin of the page in connection with
said discharge.

Src. 80. If the purchaser of an equity of redemption, sold on
execution, has satisfied and paid to the mortgagee, or those claim-
ing under him, the sum due on the mortgage, the mortgagor, or
those claiming under him, having redeemed the equity of redemp-
tion within one year after such sale, shall have a right to redeem
such mortgaged estate of such purchaser, or any person claiming
under him, within the time and in the manner he might have
redeemed it of the mortgagee if there had been no such sale made,
and within sach time only.

Skc. 31, When the mortgagee or person claiming under him
has taken possession of the mortgaged premises, and the debt
secured by the mortgage is paid or released after condition broken
and before foreclosure perfected, the mortgagor or person claiming
under him may maintain a writ of entry to recover possession of
said premises, the same as if paid or released before condition
broken.

(a) What constitutes a discharge; 6 Me., 275; 6 Me., 260; 17 Me., 371;

18 Me., 11; 24 Me., 335, 437; 25 Me., 346, 462; 27 Me., 219; 31 Me,, 304,
33 Me., 451; 39 Me., 22; 44 Me., 115; 45 Me., 100; 54 Me., 466.
What does not; 17 Me., 371; 22 Me., 87; 23 Me., 389; 29 Me., 452, 31

Me., 313; 34 Me., b1, 302; 37 Me., 13; 48 Me., 111; 49 Me., 416; 50 Me,,
131, 176; 52 Me., 186; - 56 Me., 159,
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CHAPTER 91.

MORTGAGES OF PERSONAL PROPERTY. LIENS AND THEIR

Seo. 1.

10.
11.

12.

13.

14,
15,

16.
17.

18,
19,
20,

21,
22.

23,

24,

ENFORCEMENT.

MORTGAGES OF PERSONAL PROPERTY.

Mortgages not valid except between the parties; unless recorded, or
possession of the property taken, Where to be recorded.

Clerk to record mortgages in a book, noting therein, and on the
mortgage, when received.

How mortgages may be redeemed after breach of condition; plOp—
erty may be replevied if not delivered.

Notice of foreclosure, how to be given and served.

Sworn copy of notice to be recorded, and a copy of record to be
evidence of the facts. Mortgagee out of the state, to appoint
agent to receive pay, or no forfeiture,

Right of redemption forfeited in sixty days. Exceptions.

Redemption of personal property held as security for debt by
Holmes’ note,

Lien on vesssl for four days after launching for labor or materials.
In case of uncompleted contract lien, extended to four days after
its completion. Lien on materials before they are used. Lien
on vessels by dry docks and marine railways.

Form of writ for enforcing lien, How signed, sealed and tested,
and where returnable.

Specifications to be annexed to writ, and to be sworn to.

Attachment, how made before vessel is, launched., Possession, when
to be taken by officer; if before launching, work not to be
hindered. Attachment how made after it is launched. Sale
of attached vessels liable to depreciate in.value,

Service of writ on debtor and on owners. Form of notice to owners;
how served and posted fourteen days before court.

Writs made after first attachment to be served by same officer. If
lie is disqualified, by any qualified officer.

Action how entered on docket, and who may defend on giving bond.

Defendant may offer to be defaulted and its effect. Vessel-owner
may admit a certain sum due and its effect.

Court to decide questions of costs as in equity.

What questions shall be submitted to jury and found in verdict; or
if jury trial is waived, decided by court,

Judgment how to be rendered against defendant.

Right of exceptions as in other cases.

Court may order vessel sold on execution. Proceeds to be paidinto
court. Manner of sale. Title of purchaser.

Disposal of proceeds and of surplus,

When proceeds are not enongh, to be distributed pro rata, and
when, Double liens to be prevented.

How vessel, attached for non-lien claim by sheriff or deputy, may
be attached on lien claim; how and when attached by constable.

How vessel attached for lien, may be attached for non-lien claim
against owner, and its effect.
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Skc. 25,

26.

Sz, 27.

SEc. 28.

SEc. 29,

Sza. 30.

3.

SEc. 38.

30

Smc, 40,

Smo. 41,

42,
43,

44,

Skc. 45,

Sec, 46.
41.
48,

When vessel attached on both kinds of claims, is sold, balance, after ('map, 91,
paying lien claims applied to non-lien claims, I —
Admiralty powers of court.

Lirys oN LiME, LIMEROCK, GRANITE AND SLATE,

Liens on lime, limerock, granite and slate for thirty days, to be
enforced by attachment, with precedence of all other claims,

LieN oN BRICKS.
Lien on bricks, how enforced when debtor or employer has died.

LieN oN HEMLOCK BARK.
Lien for cutting and peeling hemlock bark,

LieNs oN BUILDINGS AND LoTS,

Liens on buildings and lots for labor and materials, and how
enforced. If levy is made, lot may be setont, If debtor has no
title to Jand, lien on building. Ldien enforced on building of
minors and married women.

When labor or materials are not furnished by contract with owner
of building, how he may prevent lien,

Lien dissolved unless sworn claim is filed in town clerk’s office
within thirty days. Clerk’s fees.

Inaccuracy not to avoid, if claim is reasonably certain in description.

Suit mnst be commenced in ninety days, or lien dissolved.

When owner dies or becomes insolvent before suit, how action
brought and when,

Lien for rent on buildings placed on leased land, how enforced.

Lien on buildings for land rent, whether under written lease or not.
Proviso, if a third person is interested in the buildings.

LinNy oN Loas AND LUMBER.

Liens on logs and lumber for personal labor and as cook for sixty
days after arrival of at destination; to take precedence. Costs
as in equity.

Boomage to be paid by attaching officer, Lien not defeated by
taking note., Notice to owner.

LIEN oN ANIMALS FOR PASTURAGE, Foop AND SHELTER.
Lien on animals for pasturage, food and shelter,

GENERAYT, PROVISIONS FOR ENFORCEMENT OR DISCHARGIE,

Lien attachments to have precedence. Suits after death and insol-
vency. Writ must show that they are for lien,

Tender of amonnt due discharges lien.

When labor or materials are not furnished by contract with owner,
he may appear. If he does not, notice to be given him,

Judgment, how rendered. Plaintiff may discontinue as to any
defendant. Costs, how apportioned.

LIENS ON GOoODS AND PERSONAL BAGGAGE.

Innholders and keepers of boarding houses have a lien on goods and
personal baggage, aud how enforced,

Liexs oN GooDs IN POsSESSION, HOW ENXFORCED,

Lien on goods in possession enforced by sale,
Petition to be filed; contents of it.
Service on owners within the state,
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Skc, 49, Service on owners when unknown or out of the state.
50. When owner appears, proceedings, Jury trial.
51, When owner appears, he may be required to give bond.
62. Court may order property to be sold to pay lien,
53. Disposal of the proceeds.
b4, Liens less than twenty dollars enforced by trial justice. Appeal,
§5. Municipal and police courts have concurrent jurisdiction.
PLEDGES.

Src. 56, Holder of forfeited pledge may notify owner in writing of intended
sale., How served and recorded. -
57, Sale of pledge; proceeds, how applied.

MORTGAGES OF PERSONAL PROPERTY,

Sec. 1. No mortgage of personal property shall be valid
against any other person than the parties thereto, unless possession
of snch property is delivered to, and retained by the mortgagee, or
the mortgage is recorded by the clerk of the [¢ity,] town, or planta-
tion organized for any purpose, in which the mortgagor resides.
When allthe mortgagors reside without the state, the mortgage shall
be recorded in said [city,] town, or plantation where the property is
wlien the mortgage is made ; butif a part of the mortgagors reside
in the state, then in the [cities,] towns, or plantations in which such
mortgagors reside. A mortgage made by a corporation, shall be
recorded in the town where it has its established place of business.
If any mortgagor resides in an unorganized place, the mortgage
shall be recorded in the oldest adjoining town or plantation,
organized as aforesaid, in the county. (@)

Sec. 2. The clerk, on payment of twenty-five cents, shall
record all such mortgages delivered to him, in a book kept for
that purpose, noting therein, and on the mortgage, the time when
it was received; and it shall be considered as recorded when
received. (6)

Sec. 8. When the condition of a mortgage of personal prop-
erty is broken, the mortgagor, or any other person lawfully
claiming under him, may redeem it any time before it is sold, by
virtue of a contract between the parties, or on execution against
the mortgagor, or before the right of redemption is foreclosed,
as hereinafter provided, by paying or tendering to the mortgagor,
or the person holding the mortgage by assigument thereof,
recorded where the mortgage ig recorded, the sum due thereon,
or by performing, or offering to perform the conditions thereof,

(a) 19 Me,, 170; 21 Me., 92; 22 Me., 561; 24 Me., 108, 558; 25 Me,., 421;
27 Me., 404; 30 Me,, 184; 31 Me., 74; 32 Me., 30, 237; 38 Me., 319; 34 Me.,
200; 37 Me., 186, 545; 40 Me., 413, B62; 4% Me,, 131, 174; 44 Mo., 18; 45
Me., 605; 46 Me., 296, 415; 471 Me., 13, 505; 48 Me., 30, 369, 650, 586; 49

Me., 98, 667; 50 Me., 129, 306; 51 Me., 601; 53 Me., 321; b5 Me., 81; 56
Me., 464; 65 Me,, 400; 72 Me., 400,

(b) 10 Me., 173; 31 Me., 7T4; 37 Me., 186; 40 Me,, 285; 43 Me., 376,
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when not for the payment of money, with all reasonable charges
incurred ; and the property, if not immediately restored, may be
replevied, or damages for withholding it recovered in an action ¢f
[on] the case. i /

SEc. 4. The mortgagee or his asgignee, after condition broken,
may give to the mortgagor or lis /assignee, when his assignment
is recorded where the mortgage is recorded, written notice of his
intention to foreclose the same, by leaving a copy thereof with
the mortgagor or such assignee, or if the mortgagor is out of the
state, though resident therein, by leaving such copy at his last and
usnal place of abode, or by publishing it once a week, for three
successive weeks in one of the principal newspapers published in
the town where the mortgage is recorded. When the mortgagor
or his assignee of record is not a resident of the state and there
is no newspaper published in such town, such notice may be
published in auy newspaper printed in the conuty where the
mortgage is recorded.

Smc. 5. The notice with an affidavit of service or a copy of
the publication, with the name and date of the paper in which it
was last published, shall be recorded where the mortgage is
recorded, and the copy of such record shall be evidence that the
notice las been given. If the mortgagee or his assignee is 1ot a
resident of the state, lie shall at the time of recording such notice,
record therewith his appointment of an agent resident in the same
town, to receive satisfaction of the mortgage; and payment or
tender thereof may be made to lim. If he does not appoint such
agent, the right to redeem shall not be forfeited.

SEc. 6. The right to redeem shall be forfeited, except as pro-
vided in the preceding sections, if the money to be paid or other
thing to be done is not paid or performed, or tender thereof made,
within sixty days after such notice is recorded; but nothing in
the preceding sections shall defeat a contract of bottomry, respond-
entia, transfer, assignment, or hypothecation of a vessel or goods,
at sea or abroad, if possession is taken as soon as may be after
their arrival in the state. (@)

SEc. 7. All personal property held as security for debt by
the agreements and notes mentioned in section five of chapter one
hundred and eleven [is] subject to @ redemption as provided for
in cases of personal property mortgaged by the four preceding
sections, and shall be subject to trustee process as provided in
section fifty of chapter eighty-six in relation o property mort-
gaged ; but the parties may lawfually stipnlate iu said notes, that uo
right of redemption shall exist after breach thereof by non-payment.

(@) 24 Me., 136; 29 Me,, 432; 31 Me., 106, 502; 32 Me., 174; 36 Me., 49;
39 Me., 450; 56 Me., 81,

58
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LIENS ON VESSELS.

SEc. 8. Any person who furnishes labor or materials for
building a vessel, shall have a lien on it therefor, which may be
enforced by attachment thereof, within four days after it is
launched ; but if the labor and materials have been so furnished
by virtue of a contract not fully performed and completed at the
time of the launching of the vessel, the lien may be enforced
within four days atter snch contract has been completed. He shall
also liave a lien on the materials furnished, before they become
part of the vessel, which may be enforced by attachment ; and a
persou who furnishes labor or materials for a vessel after it is
Jaunched, or for its repair, shall have a lien on it therefor, which
may be enforced by attachment within four days atter the work
has been completed ; and the owner or owners of any dry dock
or marine railway, which shall be used for any vessel, shall have a
lien on said vessel for the use of said dry dock or marine railway,
which lien may be enforced by attachment within four days after
the last day in which said dry dock or marine railway shall have
been used or occupied by said vessel. (@)

Ske. 9. The form of a writ for enforcing such lien, shal) be
in snbstance as follows:

“STATE OF MAINE.

& , BS.
To the sheriff of our county of

, or his depnty:
Greeting.
[L.S.] We command you to attach the siip or vessel” (here
give such a description of the vessel as will ideutity it,) “and sum-
mon all persons interested, in the manuer directed by law, to

conrt, next to be held at
Tues-

appear before our justices of our
, within and for [our] the county of , on the
day of next, then and there in our said court, to answer to
A. B, of , who claims a lien on said ship or vessel for” (here
describe briefly the nature of the lien,) “to the amount of dol-
cents, according to the specification hereto annexed,
, who owes the same, negleets and

lars and
which amount, C. D., of
refuses to pay, to the damage of said A, B., as he says, the sum
of dollars, which shall then and there be made to appear,
with other due damages; and have you there, this writ with your

doings thereon.
Witness, , esquire, at , the day of
the year of our Lord, one thousand eight hundred.and .
E. F., Clerk.”

40 Me,, 202, 411; 41 Me., 399;
351; 71

, in

(a) 33 Me., 479; 34 Me., 206;
42 Me., 81, 147; 58 Me., 99;
Me,, 465, 494; 72 Me,, 129,

3

36 Me,, 387;
61 Me., 567; 69 Me,, 235; 70 Me,,
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Said writ shall be signed, sealed and tested like other writs in
civil actions, and retnrned in the county where said vessel is.

Sec. 10. The specification annexed to the writ, shall contain a
just, true and particular account of the demand claimed to be due
the plaintiff with all just credits; the name of the persons person-
ally liable to him, and names of the owners of the sAip o» vessel if
known to him, and shall be verified by the oath of one plaintiff,
or of some person in his behalf, that the amount claimed in said
specification is justly due from the person named in the writ and
specification as owing it, and that he believes that by the laws of
this state, he has a lien on such ship or vessel for the whole or a
part thereof,

Smc. 11.  If the vessel at the time is on the stocks, the attach-
.ment shall be made by filing in the office of the clerk of the town
in which such vessel is, within forty-eight hours thereafter, a copy
of so much of his return on the writ, as relates to the attachment,
with the name of the plaintiff, the name of the person liable for
the debt, the description of the vessel as given in the writ, the
date of the writ, the amount claimed, and the court to which it is
returnable, and by leaving a copy of such certificate with one of
the owners of the vessel, if known to him and residing within his
precinet, or with the master workman thereon ; if the attachment
is so made the officer need not take possession of the vessel before
it is launched, unless specially directed by the plaintiff or his
attorney to do so; but he shall as soon as may be afterwards;
but [and] he may take possession at any time before it is launched ;
and if he does, he shall not hinder the work thereon, or prevent
or delay the launching. If the vessel is launched at the time of
attachiment, it shall be attached like other personal property. And
whenever a vessel shall Aave [has] been attached as aforesaid, and
the expense of retaining possession of said vessel skall be [is] great,
or the vessel shall be [is] liable to depreciate in valae by reason
thereof, any attaching creditor, or an owner of said vessel may in
term time or vacation, petition a justice of the supreme judicial
court, praying that said vessel attached as aforesaid, may be sold,
and said justice may order a hearing on said petition ; and due notice
shall be given to all parties in interest, of the time and place
appointed for said hearing, and a hearing on said petition shall be
had before a justice of said court; and if it shall then appear to
said justice to be for the benefit ot all parties in interest that said
vessel should be sold, said justice [he] shall issue to the officer in
possession of said vessel, or to the sheriff of the county in which
said vessel has been attached, an order to sell said vessel at public
auction, and said justice shall designate in said order the notice

to be given of the time and place of said sale; and said vessel

A
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shall be sold pursuant to said order, and the proceeds of said sale,
after deducting necessary expeuses, shall be held by the first
attaching officer or the sheriff, subject to the successive attach-
ments, as if sold on exeention; provided, however, that if said
partics do not consent to a sale as herein provided, the provisions
of sections thirty-one to forty, inclusive, of chapter eighty-one, so
far as the same are applicable, shall apply to proceedings under
this section.*

SEc. 12, The writ shall be served on persons named as person-
ally liable for the plaintiff’s claim, as in other personal actions
against them, or {on] the owners of the vessel, who are known or
reside in the county where the vessel is, by a notice in substance,
ag follows, and served as sumimonses are :

«“ , 88, To the owners of the ship or vessel,” (describe it as
in writ,) “Greeoting.”

“Take notice that the above-described vessel is attached on a
writ in favor of , who claims a lien thereon for the snm
of dollars and cents,” (naming the amount of the claim,)
“due him by C. D., and that said writ is returnable to the
, in and for the county of , on the
, A. D. 18—, when and where you may

court to be held at
Tuesday of
appear and defend if you see fit.

Dated,” (&c.)

“G. ., Sheriff,” (or) “Deputy Sheriff;”—
and by a notice in like form posted in some conspicuous place on
the vessel attached. The attachment, service and notices shall
be made fourteen days at least before the term of the court to
which the writ is returnable.

Src. 13, On all writs made after the first attachment aud
while any lien attachment is pending, the attachment and services
shall be made as atoresaid by the same officer, or if he is disquali-
fied, by any qualified officer, by his giving notice thereof to the
first attaching officer.

Sec. 14, At the return term, the actions shall be entered on
the docket as follows: The person claiming the lien, as plaintiff’;
the person alleged to be personally liable, as defendant, and the
name or other description of the vessel attached ; and the owners
or mortgagees of the vessel, or any plaintiff in suit wherein it is
attached for a lien, may appear for and defend any action so far
ag relates to the validity and amount of the lien claim; but no
sneh plaintiff shall so defend until he gives bond, to the satisfac-
tion of the court, to pay tle costs awarded against him,

SEc. 15, The defendant may offer to be defaunlted as in other

* [QuERY suggested to the commissioner by Harvey D. Hadlock, Esq., of

Portland., Ought the practical application of the act of 1880, ¢, 243, to depend
upon the consent of parties?]
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cases ; and the owners of the vessel may admit, in writing filed
with the'clerk, that a certain sum is due the plaintiff as a lien on
the vessel ; and if the plaintiff does not recover a greater sum as
lien, he shall recover no costs against such owner or the vessel or
its proceeds, after the admission is flled ; bnt snch owner shall
recover costs thereafter. -

SEc. 16.  The court, except as provided in the preceding section,
may decide all questions of <osts and apportion them as they think
proper, as in cases in equity.

Sre. 17. At the request of either party, the following questions
of fact shall be submitted to a jury: “What amount claimed in
the writ is due from the defendant to the plaintiff#” and “For
how much of such amount has the plaintiff a lien on the vessel
attached #”  And the verdict shall be in answer to these questions.
If the parties waive a jury trial, these qnestions shall be decided
by tlie court, on a licaring or report of an aunditor appointéd by
the court.

Sze. 18.
shall be rendered in his favor against the defendant, as in other
personal actions, for the amount found not to be a lien on the
vessel, with such costs as the court awards; and a separate judg-
ment shall be rendered in his favor against said defendant and
the vessel attached, for the amount decided to be a lien, with such
costs as the court awards ; and separate executions shall be issned

Upon ascertaining the amount aforesaid, judgment

thereon.
Src. 19.
motions for new trials and writs of error, as in othier actions.
SEc. 20.
vessel was attached, the court may issne an order to the attaching
officer to sell it at anction, and to pay the proceeds thereot into
court after deducting the expenses of sale and for taking care of
Such officer shall sell it as other

Parties shall have the same right of exceptions,

When judement is recovered in any suit on which a
o o)

the vessel while under attachment.
personal property is sold on execution; and the purchaser shall
hold it free from any prior claim.

Skc. 21, If such proceeds are more than all the judgments
recovered against snch vessel, and the amounts claimed in the
undecided suits, the court may order the judgments as fast as they
are recovered against such vessel, to be paid from said fund until
all such suits are terminated and all judgments satistied. The
balance, if any, the court may, on petition, order to be paid to the
persons legally entitled thereto.

SEc. 22. If such proceeds are not enough to pay in the full
judgments recovered and the claims still undecided, the conrt may
order the money to remain until all the suits are terminated, and
then divide pro rata; or it may direct a sufficient amount to be
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retained to pay on the undecided claims their proportion, and
divide the residue ratably among the judgments recovered, and if
after all the suits are terminated and the judgments recovered
subsequent to the first division have received the same proportion
as prior judgments, there is any sum remaining, it shall be divided
among the judgments pro rata, and in snch division the court shall
make such orders as will prevent the enforcement of a double lien,
and secure the just rights of all. "
Sro. 23, If the vessel has been already attached by a sheriff
or his deputy, where a writ is issued for such lien claim, it shall be
served by such officer; if attached by a constable, he shall give
up to the officer having the lien writ the possession aud the receipt
npon which lie attached it with his return of the facts thereon ; and
the attachment shall hold subject to the legal priorities of the lien
claim, '
SEC. 24. A vessel attached for a len claim, may be attached
by the same ofticer, in the ordinary manner, in a suit against the
owners thereof, and such attachment shall be valid, subject to the
legal priorities of the lien attachments. ‘
Src. 25. When a vessel attached for liems, and also in the
ordinary manner, is sold by order of the court, and the proceeds
are more than suflicient to satisfy the lien judgments, the surplns
shall be paid to the officer, to hold on the writs not fonnded on the
lien claims.
SEC. 26. The court like a court in admiralty, may make all
orders necessary for carrying out the provisions hereof, according
to their true intent and meaning.

LIENS ON LIME, LIMEROCK, GRANITE AND SLATE.

SEc. 27.  Any person who[-ever] digs, hauls, or furnishes rock
for the manufacture of lime, has a lien thereon for his personal ser-
vice, and [on] the rock so furnished, for thirty days after such rock is
manufactured into lime, or until such lime is sold or shipped on board
a vessel; any persou who labors in quarrying or cutting and dress-
ing granite in any quarry, has a lien for Ais [the] wages of his
labor on all the granite quarried or cut and dressed in the quarry
by him or his co-laborers for thirty days after such granite is cut
or dressed, or until such granite is sold or shipped on board a
vessel; any person who laborsiu mining, quarrying or manufactur-
ing slate in any quarry, has a lien for the wages of his labor on all
slate mined, quarried or manutactured in the quarry by him or his
co-luborers for thirty days after the slate arrives at the port of
shipment ; such liens shall have precedence of all other claims

and may be enforced by attachment within the times aforesaid.
\
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LIEN ON BRICKS.

SEc. 28. 4ny person who[-ever] performs or furnishes labor or
wood for manufacturing and burning bricks shall have a lien on
such bricks for such labor aud wood, to take precedence of all other
claims, to continue in force [for] thirty days after the same are
burned suitable for use, provided said bricks remain in the yard
where burnt, and to be enforced by attachiment within that time,
which [attachment] shall have precedence of all attachments and
inenmbrances not made to secure a similar lien; and such suit may
be maintained though the employer or debtor is dead and his estate
rendered insolvent, and in that case his executor or administrator
may be summoned to answer thereto, and judgment [shall be]
rendered as in other cases against exeentors and administrators,
and execution issued and enforced to satisfy such lien.

LIEN ON HEMLOCK BARK.

Sme. 29. 4 person who[-ever] labors at entting and peeling
hemlock bark shall liave a lien thereon for the amounnt due for his
personal services, which shall take precedence of all other claims,
to coutinue for thirty days, and be enforced by attachment; pro-
vided, however, that such lien shall not continue after the bark
ghall have arrived at a market,

LIENS ON BUILDINGS AND LOTS.

SEc. 30. A4 person who[-eyver] performs or furnishes labor or
materials in erecting, altering, or repairing a house, building or
appurtenances, by virtue of a contract with or by consent of the
owner, has a lien thercon, and the land on which it stands, o7 [and]
on any interest such owner has in the same, to secure payment
thereof with costs, to be enforced by attachinent; and if a levy is
made thereon, the appraisers may set out a suitable lot for said
building, if they think the whole is not needed therefor. If the
debtor has no legal interest in the land on which the bnilding is
erected, the lien attaches to the building and may be enforced as
before provided ; and if the owner of such land or building, so
contraeting, is & minor or married woman, such lien shall exist,
and such minority or coverture shall not bar a recovery in any
suit bronght to enforce it.

Smc. 31. It the labor or materials were not furnished by a
contract with the owner of the property to be affected, the owner
may prevent such lien for labor or materials not then performed
or furnished, by giving written notice to the person performing
or furnishing the same, that he will not be respousible therefor.

SEc. 32. The lien mentioned in the preceding section shall he
dissolved unless the claimant within thirty days after he ceases to
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labor or furnish materials as aforesaid, filesin the office of the clerk
of the town in which such building is situated, a true statement of
the amount due him, with all just credits given, together with a
deseription of the property intended to be covered by the lien, suffi-
ciently accurate to identify it,and the names of the owners, ifknownj
which shall be subscribed and sworn to by the person claiming the
lien, or by some one in his behalf, and recorded in a book kept for
that purpose, by said clerk, who is entitled to the same fees there-
for as for recording mortgages.

Skc. 33.  No inaccuracy in such statement relating to said prop-
erty, if the same can be reasonably recognized, or to the amount due
for labor or materials, shall invalidate the ploceedmgs, nnless it
appears that the person making it willfully claims more than his
due.

SEc. 34, A suit to enforce the liens in the four preceding sec-
tions must be commenced within ninety days after the last labor
is performed or materials so furnished, or the lien shall be dis-
solved. (a)

Swc. 85. When the owner dies, or a warrant in insolvency
igsnes against his estute within the ninety days and before the com-
mencement of a suit, it may be commenced within sixty days after
given of the election or appointment of the assignee in
insolvency, excentor or administrator, or the revoeation of the
warrant ; and the lien shall be extended accordingly.

SEC. 86. When a lease of land, with a rent payable, is mude
for the purpose of erecting a mill or other buildings thereon, such
bnildings and all the interest of the lessee shall be subject to a lien
and liable to be attached for the rent due.
within six months after the rent becomes dne, shall be effectual

notice

Such attachment, made

against any transfer of the property by the lessee.
SEC. 31.
unpaid, whether under a written lease, or otherwise, all buildings

In all cases where land rent acerncs and remains

upon the premises while the rent acerues, shall be subject to a lien
and to attauchment for the rent due, as provided in the preceding
section, althongh other persons than the lessee may own the whole
or a part thereof, and whether or not the land was leased for the
purpose of erecting such buildings : Provided, however, [that] if
any person is interested in said buildings, except the lessee, the pro-
ceedings shall be substantially in the forms directed by statute for
enforciug liens against vessels, with such additional notice to sup-
posed or unknown owners, as any justice of the supreme jadicial
eourt may order, or the attachment and levy of execution shall
not be valid except against the lessee. /

(a) 85 Me., 297; b4 Me., 350; 71 Me., 293,
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LIENS ON LOGS AND LUMBER.

SEc. 88. A4 person who[-ever] labors at cutting, hauling, rafting
or driving logs or lumber, or at cooking for persons engaged in
snch labor, shall have a lien thereon for the amount dne for his per-
sonal services, and the services performed by his team, which shall
take precedence of all other claims, except liens reserved to the
states of Maine and Massachusetts ; to continne for sixty days
after the logs or lumber arrive at the place of destination for sale
or manufacture ; and [to] be enforced by attachment. In such
actions the court has the same power to allow and apportion costs
as in equity. (@)

Swo. 39.
boomage thereon, not exceeding the rate per thousand on the

The officer making such attachment may pay the

quantity actnally attached by him, and return the amonnt paid on
the writ, which shall be included in the danages recovered. The
action or lien shall not be defeated by taking a note, unless it was
Notice of
the suit, such as the court orders, shall be given to the owner of
the logs or lummber, and he may be admitted to defend it. (&)

3

taken in discharge of the amonnt dune and of the lien.

LIENS ON ANIMALS TOR PASTURAGE, &cC.

Skc. 40.
by virtue of a contract with, or by consent of the owner, shall have

Any person who pastures, feeds or shelters animals

a lien thereon for the amount dne for such pasturing, feeding or
sheltering, to secure payment thereot with costs, to be enforced in
the same manncr as liens on goods and personal baggage by inn-
holders or keepers of boarding-houses.

GENERAT, PROVISIONS FOR ENFORCEMENT OR DISCHARGE.

SEc. 41.  Suits to enforce any of the liens hefore named shall
have precedence of all attachments and incaumbrances made after
the lien attached, and not made to enforce a lien, and may be main-
tained althongh the employer or debtor is deceased and his estate
[is] represcented insolvent ; and his execntor or administrator may
be summoned and held to answer to au action brought to enforce
The declaration must show that the suit is brought to
enforce the lien ; but all the other forms and proceedings therein,

the lien.

shall be the same as in ordinary actions of assumnpsit. (¢)

(a) 9 Me., 22;
36 Me., 538, 544 ;
Me., 319, 507;
72 Me., 440,

(D) 35 Me., 128;
430; 61 Me., 480;

(e) 28 Me., 520;
387; 87 Me., 552;
295, 819; 50 Me., 4303
577; 66 Me., 58,

24 Me., 210; 33 Me., 201,431; 34 Me., 280, 287; 35 Me,, 128;
38 Me., 82, 181; 89 Me., 450 42 Me., 5003 43 Me., 585; 45
46 Me., 365; 49 Me., 77; 56 Mo., 152, 298; 66 Me,, 57, 58, 67;

41 Me,, 471;
66 Me., 140,
33 Me., 144, 292; 34 Me., 281, 287; 85 Me., 207;
38 Me., 131; 41 Me., 371; 42 Me,, 82, 130, 149;
53 Me., 321; 61 Me., 494, 497; 63 Me., 504;

43 Me., 456, 685; 47 Me., 144, 156; 650 Me.,
36 Me.,
45 Ne.,
66 Me.,

919
Cuap. 91.

Lien for
labor on
lumber and
as cook.
1876, c. 64,

—continues
for 60 days.

—how
enforced,

Costs as in
equity.
1874, ¢. 191,

Boomage
may be paid
by officer,
Lien not de-
teated by
taking note.

Notice to
owner.
R.S.,c.91,§35.

Lien on an-
imals to
secure pay-
ment for
pasturage,
food and
shelter.
1873, ¢. 125,
See § 45.

63 Me., 533.

Lien attach-
ments have
precedence
of other in-
cumbrances,
and main-
tained
though debt-
or dies and
estate is
insolvent.
Writ must
show lien,
R.S.,c.91,§36. .
See c. 6, § 22,



920
Cuar. 91.

Tender.
R.S.,c.91,§317.
36 Me., T4.
66 Me., 59.
When labor,
&c., are not
furnished by
contract
with owner,
he may ap-
Ppear volun-
tarily.

If not,notice.
1879,c.136,§1,
Judgment—
how ren-
dered.
1879,¢.136,§2.
Plaintiff may
discontinue
as to any de-
fendant,

Court to
apporttion
costs.

Lien on
goods and
petrsonal
baggage

to secure
payment for
board, &e.
1876, ¢. 99.
35 Me., 154,
38 Me., 192.
42 Me., b1,
Goods and
baggage un-
redeemed
may be
sold.

Notice of
sale to be
given.,

Inn holders
shall give
description
of articles
and name of
person,
Proceeds of
sale, how ap-
propriated.
Record of
sales to be
kept.

MORTGAGES AND LIENS. [TITLE IX.

Sko. 42.  All liens named herein may be discharged by tender
of [the] & sum sufficient to pay all that is justly due, made by
the debtor or owner of the property, or their agents.

SEc. 43. 1In all [lien] actions, browght to enforce a lien when
the labor or materials were not furnished by a contract with the
owner of the property to be effected, [affected] such owner may
voluntarily appear and become a party to the suit. If he does not
so appear, such notice of the suit as the court orders, shall be
given him, and he shall then become a party to the suit.

SEc. 44. In any such action, judgment may be rendered for
the plaintiff against the defendant and the property attached cov-
ered by the lien, or against either, for so much as shall be found
dne by virtue of the lien, and in case the amount due exceeds the
amonnt covered by the lien, then a separate execution shall be
issned to the plaintiff against the defendant for said excess, and
the plaintiff may discontinue as to any defendant. The court mmay
apportion costs as justice requires.

LIEN ON GOODS AND PERSONAL BAGGAGE.

Src. 45.  Inn-holders or keepers of boarding-houses have a lien
on the goods and personal baggage of their boarders, to secure the
payment of any money due from them for board or lodging, and
may eunforce the same by a sale of such goods or baggage, in the
manner following: After such goods or personal baggage have
remained in the possession of such inn-holder or boarding-house
keeper for the period of six months, unredecmed, the same may
be sold at auction to pay the sum due for hoard or lodging, and
the expense of advertising and selling the same, Before selling
any such articles, as aforesaid, the inn-holder or boarding-house
keeper liolding the same shall give thirty days’ notice of the time
and place of such sale, in a newspaper pnblished in the town or
city where such articles are held, and if no newspaper is published
in such town or city, notice shall be posted in three conspicuous
places in such town or ecity, of the time and place of sale; said
notice shall give a description of such articles, and the nane of
the owner; and the proceeds of sale, after dedunceting all charges
and expense of advertising said sale, shall be applied in satisfaction
of the claim upon which such articles are sold, and the balance, if
any, [shall be] Leld for the benefit of the person entitled thereto.
All sales nnder the provisions of this section shall be recorded in
the office of the town clerk where such sale takes place, in a beok
kept for that purpose, in which the articles sold shall be correctly
deseribed, and the charges and expeuses of advertising and selling,
aud the prices at which they were sold, and such book shall be
open to the inspection of all.
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LIENS HOW ENFORCED ON GOODS IN POSSESSION.

SEc. 46. Any person, having a lien on any article in his pos-

gession, may enforce it by a sale thereof, as hereinafter provided. &

Seo. 47. The person claiming the lien may file, in the supreme
judicial court in the county where he resides, or in the office of the
clerk thereof, a petition briefly setting forth the nature and amount
of his claim, a deseription of the article possessed, and the name
and vesidence of its owners, if known to him, and a prayer for
process to enforce his lien,

SEc. 48. It the owners are set forth in a petition filed in the
clerk’s office, und are residents of ¢Aés [the] state, the clerk may
issue an ovder of notice fo such owners, by serving them with a
copy of the petition and order thereon, fourteen days before the
next term of the court in such county.

SEc. 49, If the owners are not known, or not residents in the
state, or the petition is filed in court, the court may order reason-
able notice to the owners and others interested ; which may be
returnable at the same or a subsequent term, and [may] be by
personal service of a copy of the petition with the order of court

thereon, or by publication in a newspaper, or both, as the court .

But such order shall always allow at least fourteen days
from the service or publication, before the time fixed for the appear-
ance of the persons notified.

SEc. 50. At the time fixed in the notice, any party interested
in the article as owner, mortgagee, or otherwise, may appear, and

directs.

after appearance, the proceedings shall be the same as in an action
on the case in which the petitioner is plaintift and the party appear-
ing is defendant. Questions of fact, at the instance of either party,
shall be submitted to a jury on an issue framed under the direction
of the court.
SEc. 51.
lien is claimed is not of sufficient value to pay the petitioner’s
claim, with the probable costs of the suit, the court may order the

If in the opinion of the court the article on which the

persons appearing in defence to give bond to the petitioner, with
sufficient sureties approved by the court, to pay such costs ag are
awarded against him, so far as they are not paid ount of the pro-
ceeds of the articles on which the lien is claimed.

Sko. 52.
tioner, the court may order any competent otiicer to sell the article
on which the lien is claimed, as personal property is sold on execu-
tion, and ont of the proceeds, after deducting his fees and the
expensges of sale, to pay to the petitioner the amount and costs
awarded him, and the balance to the person entitled to it, if they
are known to the court, otherwise into counrt.

After trial and final adjudication in favor of the peti-
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Src. 53.  Money paid into court may be paid over to the person
legally entitled to it, on petition and order of the court. If it is
not called for at the first term after it is paid into court, it shall
be paid into the county treasury; and if afterwards the person
entitled to it petitions and establishes his claim to it, the court may
order the county treasurer to pay it to him.

Ske. 54. Liens for less amount than twenty dollars, may be
euforced before any trial justice for the county where the person
having the lien resides, and all the proceedings, rights, and liabili-
ties, shall be the same as hereinbefore provided, as far as the nature
of the tribunal will admit ; and either party may appeal, and the
proceedings shall bethe same as in appeals in civil actions before
a trial justice [as in other cases.]

Skc. b5, T'he municipal and police courts of the several cities
and towns tn this state shall have jurisdiction concurrent with the
supreme judicial [and superior] court[s] and trial justices in their
respective counties, over liens and proceedings relative thereto,
for an amount not exceeding the sum which limits the [their] juris-
diction of such courts tn civil actions, to be enforced as provided
in this chapter.

PLEDGES.

Skc. 56. The holder of stocks, bonds or any other personal
property in pledge for the payment of money or the performance
of any other thing, may, after failure to pay or perform, give writ-
ten notice to the pledgor that he intends to enforce payment by a
sale of the pledge; which notice shall be served by leaving a copy
with the pledgor, if he resides within this [the] state and his resi-
dence is known to the holder, otherwise by publishing it at least
once a week for three successive weeks, in one of the principal
newspapers in the city or town where the pledgee resides, or if
there is no such paper, in one [of] the principal newspapers
published in the county, or in the state paper. Such notice,
together with an affidavit of service, shall be recorded in the clerk’s
office of the c¢ity or town where the pledgee resides.

Swe. 57, If the money to be paid or the thing to be done is not
paid or performed, or tender thereof made within sixty days after
such notice is so recorded, the holder may sell the pledge at
public auction, and apply the proceeds to the satisfaction of the
debt or demand and the expenses of the notice and sale, and any
surplus shall be paid to the party entitled thereto on demand.
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'CHAPTER 92.

THE RIGHT OF ERECTING MILLS AND MILL-DAMS, AND OF FLOW-
ING LANDS AND DIVERTING WATER TO SUPPLY MILLS, AND
THE MODE OF OBTAINING DAMAGES THEREFOR. PROTEC-
TION OF WAYS FROM OVERFLOW AND INSPECTION OF DAMS
AND RESERVOIRS,

ERECTION OF MILLS AND DAMS AND RigHTS oF FLOWAGE.
See. 1, Right to erect and maintain mill-dams, and to divert water by a
canal for mills.
Not to injure a mill or canal previously built.
Restriction as to height of dam and quantity of water.
Damages for flowing, &c., recoverable on complaint.
Form of complaint.
How presented and served. May beinserted in writ and hiow served.
What may be pleaded in bar,
Mode of trial. Costs for respondent if complainant fails,
Proceedings, if complainant recovers. Commissioners to determine
gross damages. If owners do not pay them, then annual dam-
ages stand as the order of court.
10. If owners pay, the judgment is a bar to further complaint, unless
dam is raised.
11, Owners may apply to have damages assessed in gross. Proceedings.
12. 'Trial by jury. Commissioners’ report to be evidence,
18, Acceptance of commissioners’ report.
14, Verdict or report to bar any future action,
15. Yearly damages, how fixed.
16. Security to be given for yearly damages, if required.
17. Complainant may sue for damages, if unpaid. Lien upon mill and
land for damages.
18. Mill and land may be seized and sold on the execution after thirty
days. Effect of such sale.
19. Right of redemption, how enforced.
20, Either party may file a new complaint.
21, Restriction of this right.
22. Owner may offer an increased compensation, Consequence.
23. Injured party may offer to accept a less compensation, Consequence.
24, Tenants may make such offers, as well as owners.
25. Restriction of suits for damages.
26, Double damages if dam is raised higher, kept up longer, or more
water diverted than allowed by the judgment.
27. Agreement of parties binding, if recorded.
28. Judgment no bar to a new complaint,
29, Tender of damages, and effect thiereof,
30. Complaint not to abate by death of either party.
81, If complaint abates, rights may be preserved by new complaint
within a year.
32. Provisions of this chapter apply to streams forming the boundary
of the state.
33. Compensation of commissioners, Costs.
34, Owuer or mortgagee in possession, when liable for acts of tenauts.

Ll

© P T > o

PROTECTION OF WAYS FROM OVERFLOW.
Sec, 85, Owners of mills or water power may petition county commissioners
for right to raise ways and enlarge vents, Preliminary pro-
ceedings,
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Sec. 36, Examination, hearing and decision. Expenses and costs, how borne.
87, If decision is in favor of petitioners, proceedings.
38, If decision is against petitioners, proceedings.
39, Any party may appeal as in case of highways.
40, Rights of flowage or damage unaffected.
INSPECTION OF DAMS AND RESERVOIRS,

SEc. 41, Engineer to be appointed by governor and council, on petition, to
inspect dams and reservoirs, and to report to them.
42, If dam or reservoir is reported unsafe, occupants or lessees to make
alterations. Proceedings in case of neglect.
43, Compensation of engineer, how paid.

ERECTION OF MILLS AND DAMS, AND RIGHTS OF FLOWAGHE.

Src. 1. Any man may erect and maintain a water mill and
dams to raise water for working it, on his own land upon and
across any stream, not navigable ; or, for the purpose of propelling
mills or machinery, may cut a canal and erect walls and embank-
ments upon his own land, not exceeding one mile in length, and
thereby divert from its natural channel the water of any stream
not navigable, upon the terms and conditions, and subject to the
regulations hereinafter expressed. (a)

Ske. 2. No such dam shall be erected or canal constructed to
the injury of any mill or canal lawfully existing on the same stream ;
nor.to the injury of any mill site, on which a mill or mill-dam has
been lawfully erected and used, unless the right to maintain a mill
thereon has been lost or defeated. (0)

Sec. 8. The height to which the water may be raised, and the
length of time during which it may be kept up in each year, and
[the] quantity of water that may be diverted by such canal, shall
be liable to be restricted and regulated by the verdict of a jury, or
report of commissionérs, as hereinafter is provided.

Src. 4. Any person, whose lands are damaged by being flowed
by & mill-dam, or by the diversion of the water by such canal, may
obtain compensation for the injury, by complaint to the supreme
judicial court in the county where the lands or any part thereof
are; but no compensation shall be awarded for damages sustained
more than three years before the institution of the complaint. (¢)

Skc. 6. The complaint shall contain such a description of the
land flowed or injured, and such a statement of the damage, that
the record of the case shall show the matter heard and determined
in the suit.

(a) 5 Me., 14; 28 Me,, 20; 36 Me., 48; 39 Me., 250; 42 Me., 155; 50 Ma.,
483;" 61 Me., 29, 80; 62 Me., 456, 407; 65 Me., 194; 68 Me., 542; 60 Me., 19,
70 Me., 246,

(b) 81 Me., 254; 88 Me., 2465 44 Me,, 173, 109; 54 Me., 489.

(¢) 7 Me., 166; 10 Me,, 2365 14 Me.,426; 28 Me., 20; 83 M., 273, 480; 52
Me., 78; B4 Me., 480; 61 Me., 29; 68 Me,, 221.
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*8Ec. 6. The complaint may be presented to the court in term
time, or be filed in the clerk’s office in vacation ; and a copy shall
be served by the proper officer, fourteen days before the term day,
on the respondent, by being left at his dwelling house, if he has
any in the state ; otherwise, it shall be left at the mill in question,
or with its occupant ; or the complaint may be inserted in a writ
of attachment and served by summons and copy.

Sze. 7. The owner or occupant of such mill or canal may plead

"in bar that the complainant has o right, title, or estate in the lands
alleged to be injured ; or that he has aright to maintain such dam,
and flow the lands, or divert the water for an agreed price, or with-
out any compensation; or any other matter, which may show that
the complainant cannot maintain the suit; but he shall not plead
in bar of the complaint, that the land described therein is not
injured by such dam or canal. (@)

SEC. 8. When any such plea is filed, and an issue in fact or in
law is joined, it shall be decided as similar issues are decided ¢n
eases at common law; and if judgment is for the respondent, he
shall recover his costs. (b)

Sec. 9. If the issue is decided in favor of the complainant, or
if the respondent is defaulted, or does not plead or show any legal
objection to proceeding, the court shall appoint three or more disin-
terested commissioners of the same county, who shall go upon and
examine the premises, and malke a true and faithful appraisement,
under oath, of the yearly damages, if any, done to the complainant
by the flowing of his lands or the diversion of the water described
in the complaint, and determine how far the same is necessary, and
ascertain and make report what portion of the year such lands
ought not to be flowed, or water diverted, or what quantity of
water shall be diverted. And said commissioners shall also ascer-
tain, determine and report what sum in gross would be a just and
reasonable compensation for all the damages,if any, occasioned
by the use of such dam, and for the right of maintaining and using
the same forever, estimated according to the height of the dam
and flash-boards as then existing ; and if within ten days after said
report is presented to the court, the owners of said dam or mills
shall elect to pay the damages in gross, the court, where the judg-
ment ig entered, shall fix the time in which said damages shall be
paid, and if not paid within that time, the owners of the dam or
mills shall lose all benefit of their election, and the annual damages
shall stand as the judgment of the court, and, except as herein pro-
vided, all proceedings shall be in conformity with the other provis-
ions of this chapter.

(a) £ Me., 323; 5 Me., 14; 12 Me,, 188; 21 Me., 230;" 32 Me., 89, 385; 33
Me., 548; 42 Me., 70; 48 Me., 462; 56 Me., 399; 65 Me,, 563,

(b) 6 Me., 283; 65 Me., 562, 563
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Sre. 10,  If the damages in gross are paid within the time fixed,
the judgment shall be a bar to any further complaint so long as
the dam and flash-boards remain at the same height, but if there-
after either is raised, a new complaint may be made by the owner
of the lands flowed for any additional damages caused thereby, and
the proceedings in said new complaint shall be as hereinbefore
prescribed.

Src. 11, In any case where annual damages have been deter-
mined by a judgment of the court, the owners of the dam or mills
may apply to the court by a new complaint, to have the damages
agsessed in gross, and commissioners may be appointed as in other
cases, and [to] ascertain, determine and report the damages in
gross, and like proceedings shall then be had as are provided in
the two preceding sections,

SEC. 12. If either party requests that a jury may be impan-
elled to try the cause at the bar of the cowrt, the report of the
commissioners shall, under the direction of the court, be given in
evidence to the jury; but evidence shall not be admitted to cou-
tradict it, unless misconduct, partiality, or unfaithfulness on the
part of some commissioner is shown.

Sme. 13. If neither party requests a trial by jury, the report
of the commissioners may be accepted by the conrt and judgment
rendered thereon.

Skc. 14.  The verdict of the jury or the report of the commis
sioners so accepted, shall be a bar to any action brought for such
damages ; and the owner or occupant shall not flow the lands nor
divert the water during any portion of the period when prohibited,
nor divert the water beyond the quantity allowed by the commis-
sioners or jury.

SEc. 15.  Such verdict or accepted report of the commissioners,
and judgment thereon, shall be the measure of the yearly damages,
until the owner or ocenpant of the lands or the owner or occupant
of the mill or canal, on a new complaint to the court, and by pro-
ceedings as in the former casc, obtains an increase or deercase of
such damages.

S®me. 16, When any person, whose lands are so lowed or from
whose lands the water is so diverted, files his complaint for ascer-
taining or increasing his damages, or brings his action of debt as
provided in the following section, and moves the court to direet
the owner or occupant of such mill or canal to give security for
the payment of the annnal damages, and the court so orders, the
owner or occupant refusing or neglecting to give security shall
have no benefit of this chapter; but shall be liable to be sued for
the damages occasioned by such flowing, in an action at common
law.
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Sec. 17.  The party entitled to such annual compensation, may
maintain an action of debt or assumpsit therefor against any person
who owns or occupies the said mill, or canal and mills supplied
thereby, wlen the action is brought; and shall therein recover
the whole sum due and uunpaid, with costs; and shall have a lien
for snch compensation, from the time of the institution of the origi-
nal complaint, on the mill and mill-dam, or on the canal and the
mill snpplied thereby, with the appurtenances aud the land under
and adjoining them and used therewith, for any sum due not more
than three years before the commencement of the complaint.

SwEo. 18.  The execution on such judgment, if not paid, may at
any time within thirty days be levied on the premises subject to
the lien ; and the officer may sell the same at public auction, or so
much thereof in common with the residue, as is necessary to satisfy
thie execution, proceeding in giving notice of such sale as in selling
an equity of redemption on execution. Such sale shall be effectual
against all persons claiming the premises by any title, which
accrued within the time covered by the lien,

Suc. 19.
them within otie year after the sale, by paying to the purchaser,
or the person holding under him, the sum paid therefor, swith
iuterest at the rate of twelve per cent., deducting therefrom any
rents and profits received by such purchaser, or person holding
under him; and may have the same process to compel the pur-
chaser to account, as might be had against a purchaser of an

Any persou, entitled to the premises, may redeem

equity of redemption.

SEc. 20.  When either party is dissatisfied with the annual com-
peusation established as aforesaid, a new complaint may be filed,
and proceedings had and conducted substantially as in case
of an original complaint.

SEc. 21, No new complaint shall be brought, until the expira-
tion of one mouth after the payment of the then last year is due,
and one month after notice to the other party ; and the other party
may within that time make an offer or tender, as hereinafter is
provided. :

SEo., 22, The owner of a mill, dam, or canal, within said month,
may offer in writing to the owner of the land injured an increase
of compensation for the future ; and if the owner of the land does
not agree to accept it, but brings a new complaint for the purpose
of increasing it, he shall not recover any costs, unless he obtains
an increase greater than the offer.

SEc. 28, The owner of the land injured may, within said month,
offer in writing to the owner of the mill, dam, or canal, to accept
a reduced compensation for the future; and if the owner of the
mill, dam, or canal, declines to pay it, but brings a new complaint

59
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to obtain a reduction, he shall not recover costs, unless such com-
pensation is reduced to a sum less than was offered.

SEc. 24. Such offers may be made by or to the tenant or occu-
pants of the land, and of the mill and dam, or canal, in like man-
ner and with like effect, as if made by or to the owners; but no
agreements founded thereon shall bind the owners, unless made
by their consent,

SEc. 25. No action shall be sustained at common law for the
recovery of damages occasioned by the overflowing of lands, or
for the diversion of the water as before mentioned, except in the
cases provided in this chapter, to enforce the payment of damages
after they have been ascertained by process of complaint as afore-
said.

SEo. 26. If after judgment, the restrictions imposed by the
report of the commissioners or finding of the jury, respecting the
flowing or diverting of the waters are violated, the party injured
thereby may recover of the wrong-doers double damages for his
injury in an action at common law.

SEc. 27. When an annual compensation, upon the acceptance
by one party of an offer made by the other, is established and
signed by the owners of the mill, dam, or canal, and of the land,
and recorded in the office of the clerk of the court in which the
former judgment was rendered, with a reference on the record of
[to] the former judgment, and to the book where the agreement
is recorded, such agreement shall be as binding as a verdict and
judgment on a new complaint.

SEC. 28. A judgment against a complainant as not eutitled to
any compensation shall be no bar to a new complaint for dam-
ages, arising after the former verdiet, and for compensation for
damages subsequently sustained.

SEc. 29, In case of an original complaint, the respondent
wmay, with the same advantages to himself, teader and Dbring
money into court, as in an action at common law ; and if it is
accepted, the judgment shall have the same etfect as it rendered
on a verdict,

SEC. 30. No complaint for so flowing lands or diverting water
shall abate by the death of any party thereto; but it may be
prosecuted or defended by the surviving complainants or respond-
euts, or the executors or administrators ot the deceased.

Sec. 81, If such complaint is abated or defeated for want of
form, or if after a verdict tor the complainant, judgment is
reversed, he may bring a new complaint at any time within one
year thereafter, and thereon recover the damages sustained dur-
ing three years next before the institntion of the first complaint,
or at any time afterwards.
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SEC. 82. The provisions of this chapter shall apply to mills
and dams erected upon streams forming the boundary line of the
state, although a part of the dam is not in the state; and the
rights and remedies of all parties concerned shall be ascertained
and determined as if the whole of such streams were in the state.

SEc. 33.
paid to the commissioners, and taxed and recovered by the pre-

The, court shall award a suitable compensation to be

vailing party. The prevailing party shall recover his costs, except
where it is otherwise expressly provided.

SEc. 834¢. The owner or mortgagee in possession, of any mill
used for manufacturing lumber, shall be liable for the acts of his
tenant in unlawfully obstructing or diverting the water of any
river or stream, by the slabs or other mill waste from his mill, as
well as the tenant himself, but no action shall be maintained there-
for without a demand of damages, at least thirty days prior to its
commencement. Snech unlawful obstruction or diversion by the
tenant, shall, at the election of the owner or mortgagee, and on
written notice to the tenant, terminate his tenancy.

PROTECTION OF WAYS FROM OVERFLOW.

SEC. 35. When the owners of mills carried by the water of a
stream, or the owners of water power for operating mills, find or
apprehiend that the necessary head of water for working or reser-
voir purposes, cannot be obtained, or when their existing rights in
respect to the same cannot be exercised without over-flowing some
highways or town ways, they may petition the county commis-
sioners for permission to raise said ways and [to] enlarge the water
vent thereof. Such commissioners shall appoint a time and place
for a hearing on the petition, and give notice thereof to all parties
interested, as provided in section two of chapter eighteen, and
such notice may be proved in the manner provided in said section.

SEc. 36. On the day appointed, they shall meet, examine the
premises described in the petition, and hear the parties present,
and therenpon they shall deterinine whether said ways shall be
raised and the water vents enlarged, and to what extent, and [shall]
prescribe the manner in which it shall be doue, and what portion
of the expenses thereof and the costs of the hearing shall be borne
by the petitioners, and what portion, if any, by the town where
the way is located.

SEc. 837. If the decision is in favor of the petitioners, said
commissioners shall direct the town, in writing, to make the alter-
ations prescribed, and fix the time within which the same shall be
done, and if not done within the time fixed, the same may be done
by the petitioners, and whether done by the town or by the peti-
tioners, it ghall be done in a faithfnl manner and to the acceptance
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of the commissioners ; and whichever party shall make said alter-
ations shall have a claim upon the other party for the proportion
fixed by the commissioners for said other party to pay, and if the
same is not paid within thirty days after ite approval by said
commissioners and a demand therefor, it may be recovered in an

action on the case.

Sec. 88. If the decision of the county commissioners is against
the petitioners, they shall pay the costs of tlte hearing, taxed as in
other cases before county commissioners.

SEC. 39.  Auy party aggrieved may appeal from the decision of
said commissioners, in the same manner and subject to the same
conditions as 78 provided in case of highways.

SEC. 40. Nothing in the five preceding sections shall b¢ con
strued to affect any right of flowage or damage therefor.

INSPECTION OF DAMS AND RESERVOIRS.

Sec. 41. The governor, by and with the consent of the couneil,
shall annually appoint one competent and practical engineer, a
citizen of ¢his [the] state, whose duty ¢t [who] shall be, during
the months of August, Septernber and October, upon the petition
of ten resident tax-payers, the selectmen or assessors of any town,
or county commissioners of any county, fo inspect any dam or
reservoir located in such town, whick now is or may be hereafter
erected for the purpose of saving water for manufacturing or any
other purposes whatever, and after personal examination, and
hearing testimony of witnesses summoned for the purpose, to
report, forthwith to the governor his opinion of the safety and
gufficiency of said dam or reservoir.

Sec. 42, If, after such personal sarvey and inspection, tle
engineer shall adjudge, determine and report that any such dam
or reservoir is unsafe or dangerous to the lives or property of per-
sons residing near or below such dam or reservoir, then the
owners, occupants or lessees of such dam or reservoir shall immedi-
ately make, o7 cause to be made, such alterations, repairs, and
additions to said dam or reservoir as such engineer shall advise
and recommend ; and in default thereof, upon application of said
engineer to any justice of the snpreme judicial court, the said
owners, occupants, or lessees shall be enjoined from the use of such
dam or reservoir and the water therein contained, until they or
either of them shall comply with the requirements of said engineer,
and the water contained in said dam or reservoir may be dis-
charged therefrom, by order of said engineer, in such manner
as said engineer shall direct as most conducive to the safety of
human life, and consistent with the protection of property.

SEc. 43, The said engineer shall receive as full compensation
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for his services five dollars per diem [a day] while actually
employed in such service, together with his actual travelling
expenses, to be aundited, allowed and paid from the state treasury,
in all cases where such dam or reservoir shall be by him adjudged
to be safe and sufficient ; and by the owners, occupants or lessees,
of said dam or reservoir, in all cases where said dam or reservoir
shall be by him adjudged to be unsafe and insufiicient, to be
recovered by said engineer in an action gf [on] the case.

CHAPTER 93.

INQUESTS OF OFFICE, AND INFORMATIONS FOR INTRUSION.

Sec, 1. Proceedings to revest in the state, lands granted on condition,

2. Attorney general to file information,

3. Scire facias to issue. Service.

4, Judgment on default.

B, Consequence of disclaimer by defeudant,

6. Proceedings, if defendant claims title.

7. Proceedings if it is adjudged that defendant holds too much land.

8. Such part shall be located by persons appointed by the court.

9. Cases in which information may be filed, without order of the legis-

lature. Notice, how to be given,

10. Proceedings, judgment and costs.

11, Information to recover escheats, Notice.

12, Tenaut to set up no title, unless he claims under it.

13, Costs, if defendant recovers. )

14, Defendant may hold by title subsequently acquired. What judg-
ment, if the state recovers.

15, Effect of judgment, that the state be reseized.

16, Tenant under the state to have betterments, though occupying less
than six years,

17. Proceedings by attorney general to obtaiu betterments.

18, Execution therefor, how levied.

SEc. 1. Where lauds have been granted by the colony or
provinee of Massachusetts Bay, the commonwealth of Massachu-
setts, or by this state, or are hereafter granted, on certain con-
ditions alleged to have been violated; and the state claims to be
revested therein, the following proceedings shall be had.

SEc. 2. When the legislature directs, the attorney general
shall file au information in the snpreme judicial court in the
county where the lands lie, stating the grant and conditious,
breaches, and claims of the state.

SEc. 8. The court shall issue a ecire facias against the per-
son stated as holding the lands under such grant, returnable to
said court; which shall be served thirty days before the return day.

I
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Sec. 4. If the defendant does not appear and answer to such
information, judgment shall be rendered that the state be reseized
of their lands.

SEc. 5. If he appears and disclaims holding said lands or any
part thereof, the attorney general shall take nothing by his
information, so far as respects the lands disclaimed ; and the
defendant, and all subsequently claiming under him, shall be
estopped from claiming, or holding such disclaimed lands.

Ste. 6. If the defendant claims all or any part of the lands
under such grant, and traverses the breaches, the cause shall be
tried by jury, and if the issue is found in favor of the state, judg-
ment shall be rendered that the state be reseized of said estate and
for costs; but if the issue is found for the defendant, he shall have
jundgment for his costs, to be paid from the state treasnry.

Src. 7. If the only alleged breach of condition is that the
defendant holds more Jand than he has a right to hold under the
grant, and it is so found by the jury or the defendant’s confession,
the court shall assign to him by metes and bounds so much of the
land held by him, as is equal in quantity to what he has a right to
hold under the grant, and in such part thereof as is judged reason-
able by the court.

Skc. 8.
the court at the expense of the defendant, and a plan thereof
retnrned to the court; and if confirmed by the court, they shall
order an attested copy of the location and plan to be filed in the
land office, and judgment shall be rendered that the state be

Such part shall be located, by persons appointed by

reseized of the residue, and for costs.

Skc. 9.
attorney general, without order of the legislature, may file an
information in sald court, describing the estate claimed, and stat-
ing the title asserted thereto by the state; and notice shall be

In all other cases where an inquest is necessary, the

given as before mentioned, if there is any tenant in possession ; if
not, the notice shall be given as the conrt orders, at least ninety
days before the sitting of the court to which it is returnable.

Ske. 10, If no person appears and answers to the information,
or if a verdict is fonnd that the state has good title to such estate,
judgment shall be rendered that the state be seized thereof and
recover costs; but it the verdict is in favor of the defendant, he
shall recover his costs to be paid from the state treasnry.

Sec. 11.
aforesaid for recovering seizin by the state for any real estate sup-

The attorney general may file an information as

posed to have escheated to the state for want of legal heirs ; and
the court shall order such notice thercon as they judge proper.
Smc. 12. In such case, the defendant shall not avail himself



TITLE IX.] INQUESTS AND INFORMATIONS.

of the title of an alien, or snbject of another nation or sovereign,
or of any other person, unless he shows that he is his tenant or
agent.

Sro. 13.  If on trial he proves that he is snch tenant or agent,
or the legal owner of such estate, hie shall recover his costs, to be
paid as aforesaid.

SEc. 14. If it is found that he was not legal owner of such
estate, nor had any right as tenant or ageut when the process was
commenced against him, but afterward acquired a good title, or
became tenant or agent, the attorney general shall cease further
to prosecute the suit; but when the defendant proves no such title
to the estate as owner, or interest therein as tenant or agent, jndg-
ment shall be rendered that the state be seized thereof, and recover
rents and profits as in case of a writ of entry between private
persons.

Sme. 15, When judgment on information is rendered that the
state be reseized or seized of any lands, the state shall be deemed

“in law to be so seized, and any judgment so rendered shall con-
clnde all privies and parties, and those claiming under them, so
long as it remains in force, snbject to the provisions of the follow-
ing section.

Sec. 16. If any person appears and by due process of law
proves himself to hiave a legal title to such estate, and recovers it
against the state or its grantec or tenant, the estate shall be liable
for all expenges of improvements thereon over and above the rents
and profits thereot’; thongh the tenant and those claiming under
the state had not been in possession six years.

Suc. 17. For the purpose of ascertaining the amount of such
improvements, the attorney general, or the tenant or grantee of
the estate, may file a Dbill in equity in the supreme judicial court
for recovering the same; and proceedings shall be had thereon as
in other cases in equity to ascertain aud adjust the amount.

Sec. 18, The sheriff, by virtue of such execntion, shall sell,
at public auction, so much of said land as will be sufficient to
satisfy the execution and charges, unless otherwise paid.
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FORCIBLE ENTRY AND DETAINER. ‘ [TITLE IX.

CHAPTER 94.

FORCIBLE ENTRY AND DETAINER. TENANCIES,

Src. 1. Forcible entry and detainer, when it may be commenced.
. 2. Tenancy at will, or sufferance, and tenancies of buildings on land of
third party, how terminated.
3. What magistrates have jurisdiction.
4, Complaint how made, summons issued and served. If claimant
lives out of the county or state, proceedings.
5. When defendant fails to show sufficient cause or is defanlted, pro-:
ceedings.
6. When defendant files a brief statement claiming title in himself or
another, proceedings.
7. Claimant may allege that brief statement is intended for delay, pro-
ceedings.
8. Either party may appeal, proceedings.
9. When judgment is for claimant, lie may in all cases have possession,
10, Sums due for rent and claims for damages may be recovered by
action of assumpsit.

Skc, 1. A process of foreible entry and detainer may be main-
tained against a disseizor who has not acquired any claim by posses-
sion aud improvemeut ; and against a tenant holding under a writ-
ten lease or contract, or person holding under such tenant, at the
expiration or forfeiture of the term, without notice, if' commenced
within seven days from the expiration or forfeiture of the term;
and against a tenant at will, whose tenancy has been terminated
as provided in the following section. (@)

Swe. 2. All tenancies at will may be determined by either
party, by thirty days’ notice in writing for that purpose, given to
[or served like any precept upon] the other party, and not other-
wise except [save] by mutual consent, and cxeepting cases where
the tenant Zs, [if'] liable to pay rent, and no rent s due at the time
the notice expires, [shall not be in arrears at the expiration of the
notice, in which case the thirty days aforesaid shall be made to ex-
pire upon arent day.] When [the tenancy is] terminated, the tenant
is liable to the process aforesaid, [of forcible entry and detainer]
witliout further notice and without proof of any relation of landlord
and tenant, nnless he has paid, after service of the notice, rent that
acerned after the termination of the tenancy. These provisions shall
apply to tenancies of buildings erected on land of another party.(b)*

(a) 18 Me., 268; 25 Me., 285, 290; 30 Me., 180; 35 Me., 217; 37 Me., 109;

46 Me., 278; 57 Me., 390; 67 Me., 266; 69 Me., 482; 70 Me., 209; 72 Me.,
29, 30, 45.
(b) 138 Me., 215; 19 Me., 255; 20 Me., 71; 21 Me., 116; 24 Me., 247; 385 Me.,
506; 36 Me., 135; 062 Me., 117; 67 Me., 266, 267; 71 Me., 6560; 72 Me., 29, 137,
* [Nore. The commissioner hopes that he has made more intelligible this

“awkwardly worded, if not obscure’” section, See opinion of Mr. Justice
Poters, in Wilson v. Prescott, 62 Me,, 117.]
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SEc. 8. Trial justices and judges of municipal and police courts
have jurisdiction of cases of forcible entry and detainer respecting
estates within their counties, Such judges have exclusive juris-
diction of ¢Aem [such cases] within their cities or towns, unless
interested. (@)

Sme. 4. The process of forcible entry and detainer shall be
commenced by inserting the substance of the complaint, as a dec-
laration, in a writ of attachment, to be indorsed and served like
other writs; and when the plaintiff lives out of the state, and a
recognizance is required of him, any person may recognize in his
behalf and shall be personally liable.

SEC. 5. When the defendant is defanlted, or fails to show suffi-
cient cause, judgment shall be rendered against him for possession
of the premises, and a writ of possession issned to remove him,
which may be served by a constable.

SEc. 6. When the defendant pleads not guilty and files a brief
statement of title in himself or in another person under whom he
claims the premises, he shall, except as here[in]after provided,
recognize in a reasonable sum to the claimant, with suficient sure-
ties, conditioned to pay all intervening damages and costs and a
reasonable rent for the premises; and the claimant shall in like
manner recoguize to the defendant, conditioned to enter the suit-
at the next term of the supreme judicial court, and [to] pay all
If either party neglects so to recog-
nize, judgment shall be rendered against Lim as on nonsuit or
default.

SEC. 7. But the claimant may make a written allegation, that
the brief statement of the defendant is frivolons and intended for
delay, and the magistrate may then examine the case so far as to
ascertain the truth respecting it, and if satisfied of the truth of
such allegation, he may proceed to try the cause upon the plea of
not guilty, and if determined in favor of the elaimaunt, [he] may
issue a writ of possession for removal of the defendant ; but this
shall not prevent an appeal as provided in the following section.

SEC. 8. Either party may appeal from a judgment to the
supreme judicial court next to be held in the same county. When
the claimant appeals, lie shall recognize in manner aforesaid to the
defendant, except as hereafter provided, conditioned to enter the
suit and [to] pay all costs adjudged against him. When the
defendant appeals, he shall recognize in like munner to the claim-
ant, conditioned to enter the suit and [to] pay all intervening costs
and such reasonable rent of the premises, as the magistrate shall
adjudge, if the judgment is not reversed.

SEc. 9. When judgment is rendered for the claimant, a writ

costs adjudged against him,

(@) 38 Me., 484; 51 Me., 479; 53 Me., 1569,
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WASTE AND TRESPASS. [TITLE IX.

of possession shall issue in all cases, if -the claimant recognizes to
the defendant in manner before provided, econditioned to pay all
such damages and costs as may be awarded against him if final
judgment is renderced for the defendant; and if on trial the jury
find for the defendant, they shall [also] find the damages sustuined
by him; @nd in case of nonsnit his damages shall be assessed by
the court; and [in either case] the claimant may give evidence of
any claim for rent of the premises, to be set off' against damages
claimed by the defendant. If the defendant prevails, the court
may or not, as justice requires, issue a writ to restore to him pos-
session of the premises.

SEc. 10.  Sums due for rent on leases under seal or otherwise,
and claims for damages to premises rented, may be recovered in
an action of assumpsit, on account annexed to the writ, specifying
the items and amount claimed.

CHAPTER 95.

WASTE AND TRESPASS ON REAL ESTATE,

SEc. 1, Remedy if tenant for life or years commits waste; heir may sue for
waste committed in his ancestor’s time, as well as in his own.
2. Proceedings in court; jury to assess damages, with or without a
view; action on the case may be brought instead of waste,
3. Reversioner and remainder man may sue for damages.
4, The action will lie against the executor or administrator.
6. Part owners not to commit waste without giving thirty days’ notice;
treble damages in such case; how recovered and appropriated.
6. Defendant not to pay treble damages in certain cases,
7. Injunction to prevent waste pending a process for the recovery of
lands, and on lands attached.
8, Treble damages may be recovered for waste on lands pending a suit
therefor,
9. Trespass on lands of another without his consent,.
10. Trespasses on public buildings or property of county, town, parish
or school district.
11, Trespasses upon improved or ornamental grounds, penalty for,
12, Trespassers on islands in salt waters after notice, are subjected to
actual and exemplary damages, How recovered.
13, Notices, how given. Penalty for injuring sign-boards.
14, Damages and penalties, how recovered.
15, Imprisonment of trespasser, in default of payment.
16. Penalty for waste on lands of a person dying insolvent.
17. Liability of executor or administrator for committing waste.
18, One or more tenants in common may join or sever in actions for
damages, Notice to be given to the other co-tenants, who may
become plaintiffs,



TITLE IX.] WASTE AND TRESPASS.

Skc. 19. Judgment to.be rendered for the whole damage, and execution to
issue for proportion which plaintiffs have sustained. Scire
facias on such judgment by the other co-tenants for their shaves.

20. If one or more joint tenant takes the whole rent, the co-tenants may
recover their share, after demand.

Sec. 1. If any tenant in dower, by courtesy, for life, or for
years, commits or suffers any waste on the premises, the person
having the next immediate estate of inheritance, may recover the
place wasted and the damages done to the premises, in an action
of waste against him j; and an heir may recover in the same action
for waste done in his own time and the time of his ancestor.

SEc. 2. Any issne of fact shall be tried by a jury, with or
without a view of the premises, as the court orders; and the jury
that inquires of the waste shall assess the damages. An action on
the case iu nature of waste, may be substituted for the action of
waste. (@)

SEC. 3. The remainder man, or revevsioner for life, or years
only, or in fee simple, or fee tail, after an intervening estate for
* life, may maintain such action, and recover the damages he has
suffered by the waste.

SEc. 4. Such action may be originally commenced against the
executors or administrators of the tenant, or prosecuted against
them after his death, if bronght against him before death.

SEc. 5. If any joint tenant, coparcener, or tenant in common
of undivided lands, cats down, destroys, or carries away any trees,
timber, wood or underwood, standing or lying on such lands, or
digs up or carries away any ore, stone, or other valuable thing
fonnd thereon, or comumits any strip or waste, without first-giving
thirty days’ notice in writing, under his haud, to all other persons,
or to their agents or attorneys, and to mortgagors and mortgagees,
if any there are, interested therein, of his intention to enter upon
and improve the land ; and if any persons interested are unknown,
or their residence is unknown, or out of the state, the notice to
them may be published in the state paper three times, the first
publication to be forty days before such entry; or if le does auy
such acts pending a process for partition of the premises, he shall
fortfeit three times the amount of damages; and any one or more
of the co-tenants, without naming the others, may sue for and
recover their proportion of snch damages.

SEC. 6. If the jury finds that the defendant in such suit Las
good reason to believe himself the owner of the land in severalty,
or that lie and those under whom he claims had been in the exelu-
sive possession thereof, claiming it as their own, for three years
next before the acts complained of were committed, only single
damages shall be recovered.

() 37 Me., 365; 51 Me., 436; 52 Me., 143,
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WASTE AND TRESPASS. [TITLE IX.

Skc. 7. If any defendant in an action to recover possession of
real estate, or any person whose real estate is attached in a civil
action does any act of waste thereon, or threatens or makes prep-
arations so to do, any justice of the supreme judicial court, in
vacation or term time, may issue an injunction to stay such waste;
but notice shall first be given to the adverse party to appear and
answer, unless the applicant files a bond, with suflicient sureties,
to respond [to] all damages and costs ; and the court may enforce
obedience to such injunctions by such process as may be employed
in an equity case, and dissolve it when deemed proper.

Skc. 8. If, during the pendency of any action for the recovery
of land, the tenant makes any strip or waste by cutting, felling,
or destroying any wood, timber, trees, or poles, standing thereon,
he shall pay to the aggrieved party treble damages, to be recovered
in an action of trespass.

SEc. 9.
away, any ornamental or fruit trees, timber, wood, underwood,

If any person cuts down, destroys, injures, or carries

stones, gravel, ore, goods, or property of any kind, from land not
his own, without license of the owner, or injures or throws down
any fences, bars, or gates, or leaves such gates open, or breaks any
glass in any building, he shall be liable in damages to the owner
in an action of trespass. (@)

Sue. 10.
inclosures, monnments, or mile stones, belonging to a county, town,

Where any trespasses are committed on any buildings,

or parish, the treasurer of such corporation may sue for the dam-
ages in its name ; and if the property injured belongs to a school
district, the treasurer of the town may sue in its name.

Sec. 11.  If any person [Whoever] enters on any grass land,
door-yard, ornamental grounds, orchard or garden, and cuts down,
defaces, destroys, or takes therefrom, without permission of the
owner, ally grass, hay, fruit, vegetable, [or] ornamental tree or
shrab, /e shall be liable in an action of trespass to the party
injured in @ sum equal to three times the value of the articles so
cut down, defaced, destroyed, or taken away. [treble damages.)

SEc. 12. Any person who[-ever] shall knowingly trespass
upon any island in this state situated within salt waters, for the
parpose of shooting or hunting thereon, after notice by the owner,
ocenpant, or lessee thereof, in any of the ways provided in the fol-
lowing section, shall be liable to such owner, occupant or lessee,
in exemplary damages to an amounnt not less than twenty dollars,
nor more than fifty dollars, in addition to all actual damage sus-
tained by said owner, occupant or lessee, and shall also be liadle
[forfeit] to said owner, occupant, or lessee, in the sum of five dol-

() 8 Me., 15; 13 Me., 89; 14 Me., 440; 22 Me., 462; 39 Me., 29; 46 Me,,
4217; 48 Me., 247; 054 Me., 363; 66 Me., 50,
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lars, for each bird of any kind shot, caught, taken, or killed on snch
island, all said sums to be rocovered in an action of debt, The
possession of guns, decoys, or other implements of shooting or
hunting, shall be presumptive evidence that the purpose of the
trespass was for shooting or hunting.

Sme. 18.  The notices referred to in the preceding section shall
be given by erecting and maintaining sign-boards at least one
foot square, in at least two conspicuous places on the premises,
one of them to be near one of the nsnal landing places on said
island, such notice to read as follows: ‘All persous are forbidden
Jrom shooting or hunting [to shoot or hunt] on this island ;’ and
shall have appended thereto the name of the owner, occupant or
lessee [shall be appended thereto] ; or said notice may be given,
verbally or in writing, by the owner, ocenpant, or lessee of any such
island, to any person, and such verbal or written notice shall be
binding on the person so notified, whether the sign-boards herein
named are erected and maintained or not; wnd any person
who[-ever] shall tear down, or in any way deface or injnre any
such sign-board, shall be liable to a penalty of [forfeit] one
hundred dollars, to be recovered by the owner, ocenpant, or lessee
of such island, in an action of debt.

SEc. 14. Actions to recover any of the sums or penalties
named in the two preceding sections, may be brought before any
supreme, superior, police or municipal court, or any trial justice
in the county in  which such island is sitnated, or in any county
adjacent thereto, or in the county in which either the plaintift or
defendant resides.

Sko. 15, On ¢he non-payment of [any of] the penalties afore-
said, the defendant shall be committed to the common jail of the
county where conviction is had, for a period of [imprisoned] not
less than five days, and at the rate of one day for each dollar of
the amount of the judgment, where the sum is over five dollars in
amount,

SEc. 16. If an heir or devisee of a person deceased, whose
estate is represented insolvent, afterwards and before sale of the
real estate for payment of debts, or before all the debts are paid,
removes or injures any building or trees, except what is needed for
fuel or repairs, or cominits any strip or waste on such estate, he
shall forfeit treble the amount of damages, to be recovered by the
executor or administrator in an action of trespass.

SEe. 17. If such executor or administrator is heir or devisee,
and commits such trespass or waste, on proof thereof before the
judge of probate, he shall be liable to the same extent as the heirs
or devisees; and in both cases, the damages, when recovered by
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REPLEVIN. [TITLE IX.

the executor or administrator, or adjudged against him by the
judge of probate, shall be accounted for in the administration
account,

SEc. 18. All or any of the tenants in common, coparceners
or joint tenants of any lands may join or severin personal actions
for injuries done thereto, setting forth in the declaration the names
of all other co-tenants, if known, and the court may order notice
to be given in such actions to all other co-tenants known, and all
or any of them, at any time before final judgment, may become
plaintifls in the action, and prosecute the suit for the benefit of all
concerned. :

Ske. 19.  The court shall enter judgment for the whole amount
of the injury proved; but [shall] award execution only for the
proportion thereof sustained by the plaintitfs ; and the remaining
co-tenants may afterwards jointly or severally sue out a scire facias
on such judgment, and execution shall be thereupon awarded for
their proportion of the damages adjudged in the original suit.

SEcC. 20.
common take the whole rents or income of the joint estate, or
more than their share, without the consent of their co-tenants, and
refuse, 7 [for] a reasonable time after demand, to pay such co-
tenants their share thereof, any one or more of them may have an
action of special assumpsit against the refusing co-tenants, to

If any one or more of the joint tenants ov tenants in

recover their proportion thereof.

CHAPTER 96.

REPLEVIN OF BEASTS AND CHATTELS. :

REPLEVIN oF BEASTS.

Owner of beasts distrained, may replevy them.

The writ may be sued out, served, returned and tried like other cases.

Bond to be given before service. Whennew sureties may be required.

If the beasts are lawfully distrained, defendant to have judgment for
forfeiture or damages, fees, costs and expenses, or for a return.

If unlawfully distrained, plaintiff to have judgment for damages
and costs,

6. Either party may appeal,

7. In what cases and how a cause may be transferred from a trial

justice to the supreme judicial court,

wn

(<]

e
oo

REPLEVIN OF GooDS,
Src. 8. Any goods, unlawfully detained, may be replevied.

In what courts replevin may be brought,
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SEc. 10, Bond to be given before service, and when new sureties may be

required,

11,  If plaintiff fails, defendant to have judgment for return,and for dam-
ages and costs. Judgment when property is lield as security.

12, Assessment of damages on judgment for return of property to an
attaching officer,

13. Disposal of the money recovered by the officer for goods attached or
taken on execution.

14. .Appropriation of the money received by the creditor in sueb cases,

15. Judgment for damages and costs, if plaintiff recovers,

16, Continuance of attachment, if goods are replevied.

17. When a writ of reprisal may issue.

18. Defendant’s remedy on the replevin bond.

19, Limitation of surety’s liability on replevin bond.

REPLEVIN OF BEASTS.

Src. 1. Any person, whose beasts are distrained or impounded
to recover a penalty or forfeiture supposed to be incurred by their
going at large, or to obtain satisfaction for damages alleged to be
done by themn, may maintain a writ of replevin therefor against
the impounder or finder, before any trial justice in the county, in
the form preseribed by law.

Src. 2. The writ shall be sued out, served, and returned, and
the cause shall be heard and determined like other civil actions
before a trial justice, except as otherwise prescribed.

Src. 8. The writ shall not be served, unless the plaintiff, or
some one in his behalf, executes and delivers to the officer a bond
to the defendant, with sufficient sureties, to be approved by the
officer, in a penalty double the actual value of the property to be
replevied, conditioned as in the prescribed form of the writ, and
to be returned with the writ for the use of the defendant; and if
it afterwards becomes insufficient the court may require an addi-
tional surety or sureties to be furnished, who shall be held as if
they had been original parties thereto; and if not so furnished,
[it] may dismiss the action, and order a return of the property
replevied, or make such other order as is deemed reasonable.

SEc. 4. If it appears that the beasts were lawfully taken or
distrained, the defendant shall have judgment for the swm found
due from the plaintiff for the penalty or forfeiture, or for damages
for which the beasts were impounded, with the legal fees, costs,
and expenses occasioned by the distress, and the costs of the
replevin suit; or instead thereof, the justice or court, at discre-
tion, may enter judgment for a return of the beasts to the defend-
ant, to be held by him for the original purpose, irrepleviable by
the plaintiff, and for the defendant’s' damages and costs in the
replevin suit.

SEC. 5. If it appears that the beasts were taken or distrained
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REPLEVIN. [TITLE IX.

without justifiable cause, the plaintiff shall have judgment for his
damages and costs.

SEc. 6. Either party may appeal from the final judgment of
the justice, as in other civil actions.

SEC. 7. When it appears that the sum demanded for the pen-
alty, forfeitures, or c1a111agés, exceeds twenty dollars, or that the
property of the beasts is in question, and their value exceeds
twenty dollars, or that the title to real estate is in question, at the
request of either party, the case shall be transferred to the supreme
judicial [or superior] court, to be there disposed of as provided by
law respecting actions brought before a trial justice, in which the
title to real estate is brought in question; but the party requesting

.such transfer shall recognize in such reasonable sum, as the justice

orders, to enter the action at the next term of said court, prose-
cute it with effect, and pay all intervening damages aud costs.

REPLEVIN OF GOODS.

SEC. 8, When any goods, unlawfully taken or detained from
the owner or person entitled to the possession thereof, or attached
on mesne process, or talken in execution, are claimed by any per-
son other than the defendant in the suit, in which they are so
attached or taken, such owner or person may cause them to be
replevied. (@)

Skc. 9. If the value of the goods exceeds twenty dollars, the
action shall be brought in the supreme judicial court for the county
where the goods are detained ; if it does not exceed twenty dol-
lars, before any trial justice of the county where the goods are
detained.

Ske. 10.  The officer before serving the writ shall take from
the plaintiff, or some one in his behalf, a boud to the defendant,
with sufficient sureties, in double the value of the goods to be
replevied, conditioned as in the prescribed form of the writ, to be
returned with the writ to the court from which the writ issued,
for the use of tlie defendant, and new sureties may be required
thereon as provided in section three. ()

SEc. 11.  If it appears that the defendant is entitled to a return
of the goods, he shall have judgment and a writ of return accord-
ingly, with damages for the taking and costs. If the plaintiff
claims the property replevied as security for a debt, liis elaim shall
be discharged by payment or tender thereof, with interest and

(a) 8 Me., 186; 4 Me., 315; 12Me., 201;
90 Me., 2893 82 Me., 328; 40 Me., 580;
Me., 465,

(b) 11 Me.,132; 16 Me., 35; 20 Me., 07; 27 Me.,447; 28 Me.,251; 34 Me.,
88; 37 Me., 27; 89 Me., 517; 054 Me,, 119; 063 Me., 464; 72 Me., 375.

15 Me., 246, 875 ;
56 Me., 203, 653 ;

19 Me., 258, 285 ;
59 Me., 114; 63
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costs ; and judgment shall be for a return without costs, unless his
title has become absolute by a legal foreclosure. (a)

Sec. 12. If the goods, wheu replevied, were taken in execu-
tion, or attached, and judgment is afterwards rendered for the
attaching creditor, and if, in either case, the service of the execu-
tion is delayed by the replevin, the damages on a judgment for a
return shall not be less than at the rate of twelve per cent. by the
[a] year on the value of the goods while ‘the service of the execu-
tion is so delayed.

Smc. 18, All sums recovered by an officer in an action of
replevin on account of goods attached or taken in execution by
him, or recovered in a suit upon the replevin bond, shall be
applied :

First—To pay the lawful fees and charges of the officer, and
the reasonable expenses of the replevin suit, and of the action on
the bond, so far as they are not reimbursed by the costs recovered.

Second.—To pay the creditor, at whose suit the goods were
attached or taken in execution, the sum, if any, recovered by him
in that suit, or what remains unpaid, with interest at the rate of
twelve per cent. by the [a] year for the time the money was with-
held from the creditor, or the service of his execution delayed by
reason of the replevin.

Thivd.—If the attaching creditor in such case does not recover
judgment in his suit, or if any balance remains of the money so
recovered by the officer, after paying the creditor his due, such
balance or the whole amount, as the case may be, shall be applied
as the surplus of the proceeds of sale should be applied if such
goods had been sold on execution.

Sec. 14.  All sws received by such creditor from the sale of
goods attached or taken in execntion, and afterwards returned,
for any of such goods not returned, and of the officer for the
insufficiency of the bond, shall be applied in discharge of the
ereditor’s judgment ; but all sums received as interest or damages
for delay of his exccution, shall be retained to his own use, and
not go in discharge of the judgment.

Ske. 15.  If it appears that the goods were taken, attached, or
detained unlawfully, the plaintiff shall have judgment for his damn-
ages caused thereby, and for his costs. (4) '

SEc. 16. If the goods replevied had been attached, they shall,
in case of judgment for a return, be held by the attachiment until
thirty days after judgment in the suit in which they were attached ;

(a) 15 Me., 246, 375; 81 Me., 298; 46 Me., 418;
55 Me., 304; 56 Me., 188; 58 Me., 478; 62 Me., 361.

(b) 6 Me., 262; 12 Me., 64; 15 Me,, 21, 246; 20 Me,, 88;
Me., 286; 56 Me., 173,

47 Me., 522; 53 Me., 316;

21 Me., 509; 40

60

943

Cuap. 96.

Judg’t when
property is
held, as
security.
R.S.,c.96,§11.
Damages

on judg’t for
return of
property at-
tached or ta-
ken on ex’on.
R.S.,c.96,§12.
58 Me., 478,
69 Me., 446.
Disposal of
money re-
covered by
officer for
goods at-
tached or
taken on
execution.
R.8.,c.96,§13.

Appropria-
tion of the
money re-
ceived by
creditor,
R.S.,c.96,§14,

Judgment

if plaintiff
recovers.
R.S.,c.96,§15.

Continnance
of attach-
ment, if
goods are



944
- CaaP. 96.

replevied.
R.S.,c.96,§16.

When writ
of reprisal
may issue.
R.S.,c.96,§17.

Defendant’s
remedy on
the replevin
bond.
R.8.,c.96,§18.

Limitation
of surety’s
liability on
replevin
bond.
R.S.,c.96,§19.

REVLEVIN. [TITLE IX.

and if such final judgment is rendered before the return of the
goods, or if the goods when replevied were seized on execution,
they shall be held by the same attachment or seizure for thirty
days after the veturn, liable to be taken and disposed of, as if
they had not been replevied.

Src. 17. When the officer, in the service of the writ of return
and restitntion, is not able to find in his precinct the beast or other
property directed to be returned in his precept, he shall certify
that fact in his return; and the conrt whence it issued, npou notice,
may grant a writ of reprisal, in the form preseribed by law, aguinst
the plaintiff’ in replevin, to take his goods or beasts, not exempt
from attachment, of the full value, to be delivered to the defend-
ant, to be held and disposed of by him according to law, until the
plaintiff restores the beast or other property replevied by him.

SEc. 18. The foregoing provisions shall not preclude the
defendant from resorting to his remedy on the replevin bond, or
to his remedy against the officer for the insufficiency of the boud,
to recover the value of the goods together with the damage or loss
occasioned by the replevin thereof, notwithstanding he has endeav-
ored to recover the same by the writs of return and of reprisal as
aforesaid. (a)

Swc. 19. No action shall be maintained against any person as
surety in a replevin bond, unless the writ is served on him within
one year after the final judgment in the action of replevin; or if
the action is not entered by the plaintiff, and the defendant does
not obtain judgment upon a complaint, such writ against the
surety may be served on him within one year after the end of the
term at which the action of replevin ought to have been entered,
and not afterwards.

(a) 11 Me., 69; 18 Me., 261; 21 Me., 510; 33 Me,, 387; 46 Me., 410; 53
Me., 425; 54 Me., 121; 55 Me., 364; 56 Me,, 173; 69 Me., 446.
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CHAPTER 97.

BASTARD CHILDREN AND THEIR MAINTENANCE.,

Accusation by a woman pregnant with a bastard child, and her
examination.

2. Justice may issue a warrant,

Person arrested to give bond. On refusal, to be committed.

4, Cause to be continued, if complainant is not delivered, or is unable
to attend court. Surrender of principal by his sureties, and
proceedings.

Declaration must be filed before trial; form thereof.

6. On what conditions complainant may maintain her prosecution.

Seoc. 1.

&

7. Proceedings if respondent is adjudged guilty. If not guilty,
respondent to be discharged.
8. Complainant not to settle with the father, unless by the written con-

sent of the overseers of the poor.
9. Town prosecuting, liable for costs, if respondent prevails.

10, The father may be discharged from imprisonment, on taking the
poor debtor’s oath; his liability after such discharge to the
mother and town, in action of debt. ’

If complainant dies before trial, her representative may prosecute
suit,

11,

Src. 1. When a woman pregnant with a child, that if Lorn
alive, may be a Dastard, or who has been delivered of a bastard
child, accuses any man of being the father thereof, before any
justice of the peace, and requests a prosecution against him, fe
such justice shall take her accusation and examination on oath,
respecting the accused, and the time and place when and where
the child was begotten, as correctly as they can be described, and
all such other circumstances as he deems useful in the discovery
of the truth. (a)

SEc. 2. He may issue his warrant for the apprehension of
such person, directed to the sheriff of any county in which the
accused is supposed to reside, or [to] either of his deputies, accom-
panied by such accusation and examination,

Skc. 3. When the person is brought before such or any other
justice, he may [be] require[d] Aim to give bond to the complain-
ant, with suflicient sureties, in such reasonable sum as /e [the jus-
tice] orders, conditioned for his appearance at the next supreme
judicial court for the county in which she resides, and for his
abiding the order of the court thereon; and if he does not give it,
he shall [be] commit[-ted] Aém to jail until he does. (6)

(a) 8 Me,, 164; 16 Me., 40; 86 Me., 488; 39 Me., 471; %0 Me., 418.

(b) 2 Me., 169; 3 Me., 433; 19 Me., 411; 26 Me,, 382; 36 Me., 488; 37
Me., 548; 06 Me., 416; 06 Me., 271; 70 Me,, 418,
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SEc. 4. If at such next or any subsequent court, the complain-.
ant is not delivered of her child, or is nnable to attend court, or
for other good reason, the canse may be continued ; and the bond
shall remain in force until final judgment, unless the sureties of
the accused surrender him in court at any time before final judg-
ment, which they may do, and thereupon they shall be discharged ;
and he shall be committed until a new bond ig given,

SEc. 5. Before proceeding to trial, the complainant must file
a declaration, stating that she has been delivered of a buastard
¢hild begotten by the accused, the time and place when and where
it was begotten, with as much precision as the case will admit ;
that being put on the discovery of the truth during the time of her
travail, she accused the respondent of being the father of the child,
and that she has heen constant in such accusation.

SEc. 6. When the complainant has made said accusation ;
been examined on oath as aforesaid ; been put npon the discovery
of the truth of such accusation at the time of her travail, and there-
upon has accused the same man with being the father of the child
of which she is about to be delivered; has continued constant in
such accusatiou; and prosecutes him as the father of such child
before such court; he shall be held to answer to such complaint ;
and she may be a witness in the trial. (@)

Src. 7. It on such issue, the jury finds the respondent not
guilty, he shall be discharged ; but if they find him guilty, or the
facts in the declaration filed are admitted by default or on demnr-
rer, he shall be adjudged the father of such child ; stand charged
with its maintenance, with the assistance of the wmother, as the
court ovders; and shall give a bond, with sufficient suveties
approved by the court, to the complainant to perform said order,
and a bond, with sufficient sureties so approved, to the town liable
for the maintenance of such child ; and be comwmitted till he gives
them, The latter bond to be deposited with the clerk of the
court for the use of such town.

SEc. 8. No woman, whose accusation and examination on oath,
have been taken by a justice of the peace at her request, shall
make a settlement with the father, or give him any discharge to
bar or affect such complaint, if objected to in writing by the
overseers of the poor of the town interested in her support or the
child’s. (8)

SEC. 9. A town prosecuting in behalf of the complainant, shall
be liable to the respondent, it he prevails, for his costs of court to
be recovered in an action of the case; or the court may, on his

(@) 8 Me., 164; 18 Me., 307, 374; 23 Me., 574; 33 Me., 481; 34 Me., 238;
35 Me., 4345 39 Me., 471; 44 Me., 351; 56 Me., 317; b7 Me., 491,

(b) 18 Me., 161; 61 Me., 406, 407,
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motion, enter judgment against the town for such costs, and issue Cmar. 98.
execntion thereon. R.S.,c.97,§ 9.
. . 61 Me., 4006,
SE0. 10. When the father of such bastard child has remained g, ana

ninety days in jail, without being able to comply with the order }Vlglen the

. . ! ather may
of court, he may be liberated by taking the poor debtor’s oath, as be discharg-
persons committed on execution; but he shall give fifteen days’ gi:g%ﬁ;lﬂ'

notice of his intention to do so, to the mother, if living, and to the Action of
= debt to re-

elerk of the town where the child has its legal settlement, if in cover sums

. . . . due after
this [the] state, The mother and said town may, after such liber- discharge.

. . . . 9
ation, recover of him by action of debt any sum of muney, which %SM’;”Z%IO
ought to have been paid pursuant to the order of coart. 82 Me., 23.

SEc. 11. When the complainant dies before trial, her executor Complainant

- . . dying before
or administrator may prosecute her action to final judgment ; and a1

In case of judgment against the respondent, the bond for 4e per- i;g:_oceed'
formance of the order of court, required by section seven, shall 1879, c. 100
ran to such executor or administrator, who, after payment of the
costs of prosecution, shall appropriate to the support of the child

the money recovered of the respoundent.

CHAPTER 98.

PERSONAL PROPERTY SEIZED AND LOST GOODS; AND
PROCEEDINGS THEREON.

Sec, 1. Seizure of forfeited personal property, by the person entitled thereto.
To be restored to claimant, on his giving bond,
The same to be appraised.
Inventory and appraisal, if there is no claimant,
If the value exceeds twenty dollars, libel to be in the supreme judi-
cial court, How notice of libel is to be given.
6, Proceediugs and decree thereon. Court may order party signing to
give bond.
7. If libel is not supported, or is discontinued, court shall decree
restoration, Damages for seizure without probable cause.
8. If the value is less than $20, libel to be filed before a trial justice.
9. Appeal; decree to be affirmed, if appeal is not prosecuted; deposi-
tions may be used in the trial.
10, 11, Duty of finder of goods worth three dollars; also, if worth ten dollars.
12. Proceedings, if owner appears in one year,
13, If no owner appears within one year, the finder to have the money,
or goods, on paying one half the value to the town treasurer.
14, Penalty, if finder neglects to give notice.

o 0

Skc. 1. When any personal property is forfeited for an offence, Who may
. . reseribed for 1 s seize forfeit-
and no special mode is prescribed for recovering it, any person ed personal



948

CHar. 98.

property.
R.S.,c.98,§ 1.
To be re-
stored to
claimant, on
giving bond.
R.S,,c.98,§ 2.

To be ap-
praised, and
how.
R.S.,c.98, § 3.

Inventory
and apprais-
al, if no
claimant.
R.S.,c.98, §4.

If the value
exceeds $20,
libel to be
filedinS.J.C.

How notice
of libel is to
be given.
R.S.,c.98, § b.
62 Me., 37,

Court may
order party
seizing to
give bond.
Proceedings
and decree
thereon.
R.S.,c.98, § 6,

If libel is not
supported,
property to
be restored,
with costs
and dam-
ages.
R.S.,c.08,§1.
If the value
is less than
$20, libel to
be filed be-
fore trial
justice.
R.S.,c.98, § 8.

Appeal; if
not prose-
cuted,decree

PERSONAL PROPERTY LIBELLED. [TITLE IX.

entitled to the whole or part of it, may seize and keep it £2¢ [until]
final judgment, unless restored on the bond as herein provided.

SEe. 2. If the person claiming it for himself or another, gives
boud to the party seizing, with suflicient surety, to pay the
appraised value when it is decreed forfeited, it shall be restored
to him.

SEc. 3. The value shall be ascertained by the appraisement of
three disinterested men mutually chosen by the parties; or if they
cannot agree, by a justice of the peace of the county.

Swc. 4. If no person claims the property after it has been so
seized, the party seizing shall canse an inventory and appraise-
ment thereof to be made by three disinterested persons, under
oath, appointed by a justive of the county; which shall be the
rule for deciding where the libel shall be filed.

SEc. 5.
seizing, within twenty days thereafter, shall file a libel in the clerk’s
office of the supreme judicial conrt in the county where the offence
was comitted, stating the caunse of seiznre, and praying for a

If the property seized exceeds twenty dollars, the party

decree of forfeiture. The clerk shall therenpon make out a notice
to all persons to appear atsuch court at the time appointed, to
show cause why such deeree shonld not be passed, which shall be
published in some newspaper printed in the county, if any, if not,
in thostate paper, at least fourteen days before the time of trial.

Sgc. 6. When there is a claimant, the court may order the
party seizing to give bond to him with snfficient surety for the
safe keeping of the property seized, and compliance with the decree
of court for restoration, and the payment of costs and damages, if
not forfeited, and may hear and determine the cause by a jury, or
without, if the parties agree, and may allow costs against the
claimant; if there is no claimant, the court shall decrce the for-
feiture and disposition [disposal] of the property according to law,
and a sale and distribution of the proceeds, after deducting all
proper charges.

Ske. 7. If the libel is not supported, or'is discontinued, the
court shall decree a restoration of the property, with costs. If the
jury or court finds the seizure withont probable cause, reasonable
damages shall be decreed for the claimant.

SEc. 8. When the property seized does not exceed twenty
dollars, the libel shall be filed before a trial justice of the county
where the offence was committed; and after notice as aforesaid
has been posted at two or more public places in the county, seven
days at least before the day of trial, he shall try and decide the
canse, aud make such decree therein as law requires.

Skc. 9. Either party may appeal to the next supreme judicial
court in the eounty, recognizing as in other cases of appeal ; if the
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appeal is not prosecuted, the court, on complaint, may affirm the
decree of the justice, with costs; and depositions, duly taken, may
be used in the trial of the action.

Skc. 10. The finder of money or goods of the value of three
dollars or more, if the owner is unknown, within ten days next
following, shall give notice thereof in writing to the clerk of the
town where they are found, post up & notification thercof in some
public place in said town, and cause it to be publicly cried therein
on three several days, if there is any public crier in said town.
And if the value of said money or goods is ten dollars or more,
the same shall be cried and notice given by posting as aforesaid in
two towns adjoining, in addition.

Swc. 11.  Every finder of lost goods of the value of ten dollars
or more, within two months after finding, and before using them
to their disadvantage, shall procure a warrant from the town clerk
or a justice of the peace, directed to two persons appointed by said
clerk or justice not interested, except as inhabitants of the town,
returnable within seven days from the date in said clerk’s office,
to appraise said goods under oath.

Src. 12. If the owner of such lost money or goods appears
within one year after said notice to the clerk, and gives reasona-
ble evidence of his ownership to the finder, he shall have restitu-
tion of them or their value, paying all necessary charges and rea-
sonable compensation to the finder, to be adjudged by a justice of
the peace of the couuty, if the owner and finder cannot agree.

Src. 18, If no owner appears within one year, such money or
lost goods shall belong to the finder, by paying one half their
value to the treasurer of said town, after deducting all necessary
charges; but if he neglects to pay it on demand, it may be recov-
ered in an action brought by said treasurer in the name of the
town.

Suc. 14. If the finder of lost money or goods, of the value of
three dollars or more, neglects to give notice to the town clerk
and cause them to be cried and advertised as herein provided, he
shall forfeit the full value thereof, one half to the use of the town,
and the other half to him who sues therefor, and be liable to the
owner for the lost money or goods.
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CHAPTER 99.

HABEAS CORPUS.

‘Who may prosecute the writ, as matter of right.
Minors enlisting in the army or navy, entitled to benefits of this
chapter.

Parent, master, or guardian of minor restrained, entitled to writ.
Supreme court may grant such writ, on application of any person,
in behalf of one incapable of making his own application.

Who are not so entitled as of right,

Application; how made by persons not of right entitled.

To be returnable before the court, or any justice thereof,

Application to be in writing, signed and sworn to, and shall state
the case clearly. When the writ shall not issue.

Proceedings, if excessive bail is demanded.

If the officer refuses a copy of precept, the writ shall issue forthwith,

Formm of writ in cases mentioned in section five.

Time of service and return., Tender of fees.

Officer, when he makes return, to bring body of person restrained.

Proceedings, if the person is sick, and caunot be brought.

Examination of the canses of restraint.

Persons interested to be notified before discharge.

Proceedings and decision upon the application. If no legal cause is
shiown for imprisonnient, prisoner shall be discharged.

Party detained and imprisoned for any offence which is bailable,
shall be admitted to bail, and how.

Form of writ, if the restraint is not by an officer.

By whom issued, and where served.

If the person restraining is unknown, how designated.

If the person restrained is unknown, how designated.

Form of return in cases mentioned in sections eleven and eighteen.

How such return shall be authenticated. .

Manner of keeping the party before judgment.

Penalty for neglect of an officer to give a copy of his precept for
detaining a prisoner,

Punishment if an officer neglects to serve a writ of habeas corpus.

If attachment is issued against a sheriff,

Proceedings in such case for release of the person for whose benefit
the writ issued, if officer refuses to obey writ.

Persons once discharged, not to be re-arrested ; exceptions.

Conveyance to prison of persons ordered to be committed. Penalty
for eluding the service of a writ of habeas corpus,

Penalty no bar to action for damages.

A third person may appear for the party detained in certain cases.
Supreme court or any justice thereof may allow bail, at discretion,
except to persons committed by governor, senate, or house.
Bail commissioners, appointment of in each county by S. J. C.
Commissioners may admit to bail persons cominitted for not finding

sureties, and may issue writs of habeas corpus.
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SEc. 36.
37,

38,

Commissioners may admit to bail before commitment,

Habeas corpus may issue to bring in a prisoner as a witness.

Habeas corpus may issue, on application, in behalf of an insane
person, committed on mesne process, or execution,

Sec. 1. Every person unlawfully deprived of his personal
liberty by the act of another, except in the cases hereinafter men-
tioned, shall of right have a writ of habeas corpus according to the
provisions herein contained.

Skc. 2. Any minor enlisted within this [the] state into the
army or navy of the United States, without the written consent
of his parent, guardian, or master, shall have all the benefits of
this chapter on the application of himself, parent, guardian or
master,

Sec. 8. The parent, master, or guardian of any minor, im-
prisoned or restrained of his liberty, shall be entitled to the writ
of habeas corpus for him, if he would be entitled to it on his own
application.

Skc. 4. The supreme judicial court, or any justice thereof [, or
of either of the superior courts], on application of any person,
may issue the writ of habeas corpus to bring before them any party
alleged to be imprisoned or restrained of his liberty, who would
be entitled to it on his own application, when from any cause he
is incapable of making it.

Src. 6. The following persons shall not'of right have such
writ:

Fipst—Persons committed to and confined in prison for treason,
felony, or suspicion thereof, or as accessories before the fact to a
felony, when the same is plainly and specially expressed in the
warrant of commitment.

Second.—Persons convicted or in execution upon legal process,
criminal or eivil,

Third.—Persons committed on mesne process in any civil action,
on which they are liable to be arrested and imprisoned.

SEc. 6. An application for such writ by any person shall be
made to the supreme judicial [or superior] court in the county
where the restraint exists, if in session ; if not, to a justice thereof';
and when issued by the court, it shall be returnable thereto; but
if the court is adjourned without day or for more than seven days,
it may be returned before a justice thereof, and heard and deter-
mined by him.

Sec. 7. When issued by a justice of the court, it may be made
returnable before the court, himself, or any other justice thereof.

Skc. 8. The application shall be in writing, signed, and sworn
to by the person making it, stating the place where, and the per-
son by whom, the restraint is made; the applicant shall produce
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to the court or justice a copy of the precept by which the person
is so restrained, attested by the officer holding it; and if, on inspec-
tion thereof, it appears to the court or justice that such person is
thereby lawfully imprisoned or restrained of his liberty, a writ
shall not be granted.

SEc. 9. If it appears that he is imprisoned on mesne process
for want of bail, and the court or justice thinks excessive bail is
demanded, reasonable bail shall be fixed, and on giving it to the
plaintiff, hie shall be discharged.

Skc. 10. Ifthe prison keeper or other officer having the enstody
of such person, refuses or unreasonably delays to deliver to the
applivant an attested copy of the precept by which he restraing
hini, on demand therefor, the court or justice, on proof ot such
demand and refusal, shall forthwith issue the writ of habeas corpus
as prayed for.

SEe. 11, When such'writ is issued on application in behalf of
any person described in section five, it shall be substantially as
follows : ‘

“STATE OF MAINE.

C ,88. To A. B, of ;

[L. 8.] Greeting.

We command you, that you have the body of C. D.,in our prison,
at —~, under your custody,” (or by you imprisoned aud restrained
of his liberty, as the case may be,) “as it is said, together with the
day and canse of his takiug and detaining, by whatever name he
is called or charged, before onr snpreme judicial (or superior) court,
held at ———, in and for the conuty of , immediately after the
receipt of this writ, to do and receive what our said court shall
then and there consider concerning him in this behalt, and have you

there this writ,
Witness +— -——, [Esquire,] at
in the year

, this

day of X

.

, Clerk,”
The like form shall be used by any justice of said court, chang-
ing what should be changed, when such writ is awarded by him.
SEc. 12, When such writ is offered to the officer to whom it is
directed, he shall receive it; and on payment or tender of such
sum as the court or justice thereof directs, [he] shall make due
return thereof within three days, if the place of return is within
twenty miles of the place of imprisoument; if over twenty, and less
than one hundred miles, within seven days; and if more than one
hundred miles, within fourteen days; but if such writ was issued
against such officer, on his refusal or neglect to deliver, on demand,
to the applicant a copy of the precept by which he restrained the
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person of his liberty, in whose behalf application was made, then
the officer shall be bound to obey the writ without payment or
tender of expenses.

SEkc. 18.  The person making the return, shall, at the same time,
bring the body of the party, as commanded in the writ, if in his
custody or power or under his restraint, unless prevented by sick-
ness or infirmity of such party ; and in that case that fact shall be
stated in the return ; and if proved to the satisfaction of the court
or justice, a justice of the court may proceed to the place where
the party is confined and there make his examination, or may
adjourn it to another time, or make such other order in the case
as law and jastice requires.

Ske. 14.
out delay, shall proceed to examine the causes of imprisonment or

On the return of the writ, the court or justice, with-

restraint; and may adjourn snch examination from time to time.

SEc. 15, When it appears that the party is detained on any
process, under which any other person has an interest in continu-
ing such imprisonment or restraint, the party shall not be dis.
charged until notice has been given to such other person or his
attorney, if within the state, or within thirty miles of the place of
examination, to appear and object, if he see[s] cause; and if
imprisoned on any criminal accensation, he shall not be discharged
until suflicient notice has been given to the attorney general, or
other attorney for the state, that he may appear and object, it" he
thinks fit. ‘

Skc. 16. The party imprisoned or restrained may deny facts
stated in the return or statement, and may allege other material
facts; and the court or justice may, in a summary way, cxamine
the canse of imprisonment or vestraint; hear evidence produced
on either side, and if no legal cause is shown for such imprison-
ment or restraint, the court or justice shall discharge him ; except
as provided in section nine. (a)

Swmo. 17.  If the party is imprisoned and detained for a bailable
offence, he shall be admitted to bail, if suflicient bail is offered ;
and it not, he shall be remanded, with an order of the conrt or
justice, expressing the sum in which he shall be held to bail, and
the court at which he shall be bound to appear; and a justice of
the peace way, at any time before the sitting of the court, bail the
party pursuant to such order.

SEc. 18,  In cases of imprisonment or restraint of personal lib-
erty by any person not a sheriff, deputy sheriff, coroner, constuble,
jailer, or marshal, deputy marshal, or other officer of the courts of
the United States, the writ shall be in the following form, viz:

(a) 6 Me., 466; 32 Me., 441; 36 Me., 428; 47 Me., 86.

953
Crap. 99.

Officer, when
he makes
return, to
bring body
of person
restrained.
Proceedings
it person is
sick, and
cannot be
brought,
R.S.,¢.99,§13.

Examination
of the causes
of restraint,

R.5.,c.99,§14,

Persons
interested,to
be notified
before
prisoner is
discharged.
R.S.,c.96,§15.

Proceedings
in court.

If no legal
cause for im-
prisonment,
court shall
discharge;
exception.
R.S.,c.99,§16,

Party de-
tained for
any bailable
offence, shall
be admitted
to bail, and
how.
R.8.,c.99,§17.

Form of writ,
if the re-
straint is
not by an
officer.
R.S.,c.99,§18,



954
Crapr. 99.

By whom
issued and
where
served.
‘R.8.,c.99,§19.

If the person
restraining
is unknown,
bhow desig-
nated.
R.S.,c.99,§20.

_If the per-
‘son restrain-
ed is un-
known, how
designated,
R.S.,c.99,§21.
Form of re-
turn in cases
mentioned
in sections
eleven and
eighteen,
R.S.,c.99,§22,

How authen-
ticated.
R.S.,c.99,§23.

How party

HABEAS CORPUS. [TITLE IX.

“STATE OF MAINE.

[L. 8.] To the sheriffs of our several counties and their respective
deputies, Greeting.

We command you, that you take the body of C. D., of ,
imprisoned and restrained of his liberty, as it is said, by A. B., of
, and have him before our supreme judicial court, Aolden [held]
at , immediately after receipt of this writ, to do and receive
what our court shall then and there consider concerning him in
this behalf; and summon the said A. B.then and there to appear
before our said court, to show cause for taking and detaining said

C. D, and have you there this writ with your doings thereon.

Witness, , BEsquire, our , at , this day
of , In the year . , Clerk.”
SEc. 19. Such writ may be issued by the supreme judicial

conrt, sitting in any connty in which the person in whose behalf
application is made, is restrained, or by any jnstice thereof, the
form to be varied so far as necessary, when issued by a justice of
the court ; and served in any county in the state.

Src. 20. The person having custody of the prisoner may be
designated by the name of his office, if he has any, or by his own
name ; or if both are unknowu or uncertain, he may be described
by an assumed name; and any one served with the writ, shallbe
deemed the person thereby intended.

Src. 21. The person restrained shall be designated by his
name, if known ; if unknown or uncertain, in any other way, so
as to make known who is intended.

Skc. 22.  In cases under section eleven, the person who makes
the retnrn, and in cases under section eighteen, the person in
whose custody the prisoner is found, shall state in writing to the
court or justice before whom the process is returned, plainly and
unequivocally,—

L7%rst.—Whether he has or has not the party in his custody or
power, or under restraint;

Second.—If he has, he shall state, at large, the aunthority and
true aud whole cause of such imprisonment or restraint, upon
which the party is detained ; and,

Third.—If he has had the party in his custody or power or
under his restraint, and has transferred him to another, he shall
state particalarly to whom, at what time, for what caunse, and by
what anthority, such transfer was made.

Smo. 23. Such retarn or statement shall be signed and sworn
to by the person malking it, nuless he is a sworn public officer,
and makes and sigus his retnrn in his ofticial capacity.

Stc. 24. The party may be bailed to appear from day to day,
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until judgment is rendered ; or remanded, or committed to the
sheriff, or placed in custody, as the case requires.

SEc. 25. If any officer refuses or neglects, for four hours, to
deliver a true and attested copy of the warrant or process, by
which he detains any prisoner, to any person who demands it and
tenders the fees therefor, he shall forfeit to such prisoner two hun-
dred dollars,

SEc. 26, If any person or officer, to whom such writ is directed,
refuses to receive it, or neglects to obey and cxecute it, as hereby
required, and no sufficient cauge is shown therefor, he shall forfeit
to the aggrieved party fonr handred dollars; and the court or
judge, before whom the writ was returnable, shall proceed forth-
with by attachment as for a eontempt, to compel obedience to the
writ, and to punish for the contempt.

Skc. 27. If such attachment is issned against a sheriff or his
deputy, it may be directed to a coroner, or any other person therein
designated, who shall thereby have power to execute it; and the
sheriff or his deputy may be committed to-jail on such process in
any county but his own.

SEc. 28. If the person to whom the writ is directed refuses to
obey and execute it, the court or judge may issue a precept to
any officer or other person therein named, commanding him to
bring the person for whose benefit the writ was issued before the
court or judge; and the prisoner shall thereupon be discharged,
bailed, or remanded, as if brought in on habeas corpus.

SEc. 29. No person, enlarged by habeas corpus, shall be again
imprisoned or restrained for the same canse, unless indicted there-
for, convicted thereof, or committed for want of bail; or after a
discharge for defect of proof, or some material defect in the com-
mitment in a criminal case, he is arrested on sufficient proof, and
committed by legal process for the same offence.

Sec. 80. A person ordered to be committed to prison on any
criminal charge, shall be carried to such prison, as soon as may
be, and shall not be delivered from one officer to another except
for easy and speedy conveyance; nor removed without his consent
from one county to another, unless by habeas corpus; and if any
one who has in his custody or under his power any person entitled
to a writ of habeas corpus, whether issued or not, transfers him to
the custody of another, or changes his place of confinement, swith
intent to elude the service of such writ, he shall forfeit four hun-
dred dollars to the party aggrieved.

SEc. 81.  No penalty, established by this chapter, shall bar any
action at common law for damages for false imprisonment.

SEec. 82. When a person is unlawfully carried out of the state
or imprisoned in a secret place, any other person may appear for
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him in an action therefor in his name, who shall stipulate for the
payment of costs as the court orders.

Skc. 88, Nothing in this chapter shall be construed to restrain
the supreme judicial [or superior] court[s] in term time, or any
justice thereof in vacation, from bailing a person for any offence,
when the circumstances of the case require it; except persons
committed by the governor and council, senate, or house of repre-
sentatives, for the causes mentioned in the constitution.

Src. 34, The supreme judicial court sitting in each county shall
appoint from the number of justices of the pcace [and of the quornin
resident in] for that county, one or more [bail] commissioners,
who shall hold office dnring the pleasnre of the court.

See. 35, When a person is confined in a jail for a bailable
offence, or for not finding sureties on a recognizance, any such
commissioner, on application, may inquire into the case and adwit
any such person [him] to bail, and exercise the same power as any
justice of the supreme judicial court can ; and may issne a writ of
habeas corpus, and cause snch person to be brought before them
for this purpose, and may take such recognizance.

SEc. 36.
bailable offence, before commitment to jail, may, if he so requests,
be taken by the officer having him in charge, before such commis-

Any person under arrest on criminal process for a

sioner who may inquire into the case and admit him to bail. -

SEe. 37. A court may issue a writ of habeas corpns, when
necessary, to bring before them a prisoner for trial in a cause
pending in such court, or to testity as a witness, when his personal
attendance may be deemed necessary for the attainment of justice,

SEC. 38.
mesne process or exceution in a civil suit, a judge of the supreme
judicial court, or judge of probate within his county, on applica-
tion, may inquire into the case ; issue a writ of habeas corpus ;
cause such person to be brought before him for examination ; and
after notice to the creditor or his attorney, if either is liviug in
the state, and a hearing, if proved to the satisfaction of said judge
that the person is insane, he may discharge him from arrest or
imprisonment ; and the creditor shall have the right to make a
new arrest, on the same demand, when the debtor becomes of
sound mind., But if he is arrested on the same demand a second
time, before he becomes of sound mind, and {is] again discharged
for that reason, his body forever after shall be exempted from
arrest therefor.

When an insane person is arrested or imprisoned on
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CHAPTER 100.
WRIT OF AUDITA QUERELA.

Form of the writ,

In what court and county to be sued out.
Proceedings in court if defendant appears, and if not.
Complainant may recover special damages.
Pleadings, and filing exceptions.

Proceedings, if complainant is in prison,

Effect of a surrender to jail.

Sme. 1,
2,
3.
4,
b,
6.
7.

SEc. 1. The writ of audita querela may be sued ount in the form
of a writ of attachment or snammous; and shall be sealed, signed,
tested, and indorsed, as other writs.

Skc. 2. When brought to prevent, set aside, or annul proceed-
ings on a judgment or execution, it shall be sued out of the court
in which jndgment was rendered, but in all other cases in the
county and court having jurisdiction of the case according to the
provisions of law as to personal actions.

Skc. 3. If the defendant does not appear, after being duly
served with process, he shall be defaulted; but if he does, a trial
ghall be had as in other actions.

Sec. 4. The complainant may declare in his writ for any
special damages he has suffered by the service of such execution ;
and on proof, he shall have judgment and execution for such
damages, instead of recovering therefor in a subsequent suit.

Src. 5. The defendant may plead the general issne of not
guilty, with or withont a brief statement, or any special matter in
bar; and exceptions may be alleged to the rulings, instructions
and opiniou of the court, as in civil actions.

SEc. 6. When the complainant is in prison on exeention, the
court before which such action is hrought may admit him to bail,
to be approved by the court; the bond shall be conditioned, that
if final judgment is rendered for the respondent, the complainant,
within thirty days thereafter, shall surrender himself to the jail
keeper to be detained on the execention, or within that time satisfy
it aud such final judgment as the respondent recovers,

SEc. 1.
be in lawful custody on such execution, and [shall be] there
detained until discharged according to law.

If the complainant surrenders himself to jail, e shall

957
Crar. 100,

Form of
writ.
R.S.,0.100,§1.

In what
court and
county to be
sued out,
R.S.,c.100,§2.

Proceedings,
if defendant
appears,

and if not,.
R.S.,0.100,§8.

may recove
special
damages,
R.8.,0.100,84.,
24 Me., 3006.

Pleadings,
and filing
exceptions,
R.8.,c.100,§5.

Proceedings
if complain-
ant is in
prison,
R.S.,c.100,§6.

Effect of a
surrender to
jail,
R.8S.,c,100,§7.



958
Cuar.101.

Who is en-
titled to the
writ and
from what
court.
R.S.,c.101,§1.

In what
county writ
to issue and
how served.
R.S.,c.101,32.

TForm of writ.
R.S.,c.101,83.

REPLEVYING A PERSON. [TITLE IX.,

CHAPTER 101.

WRIT FOR REPLEVYING A PERSON.

. Who is entitled to the writ, and from what court.
In what county writ to issue and how served.
Form of the writ.

Sec. 1
2
3
4, Bond to be given, before writ issues; officer responsible for sureties,
5
6
7

What judgment, if the action is or is not maintained.
What judgment, if defendant is entitled to custody of plaintiff,
If defendant has eloigned the plaintiff, he nay be arrested. Defend-
ant may be enlarged by giving bail,
8. Discharge and costs, if not guilty of eloigning. If guilty, to be
imprisoned; and discharged on proof of plaintiff’s death,
Form of writ of reprisal.
9, Proceedings, if the plaintiff is produced.

SEc. 1. If any person is imprisoned, restrained of his liberty, or
held in duress, unless by a lawful writ, warrant, or other process,
civil or criminal, he may have the writ for replevying the person,
on application made by himself or any one, in his behalf, to any
judge of the supreme judicial court, or in the county[-ies] of Cum-
berland [and Kennebec], to the judge of the superior court, in
term time or vacation, at the discretion of such judge and not
otherwise. (a)

Swme, 2. The writ shall issue from and be returnable to such
court in the county where the plaintiff is confined, and directed to
a proper officer, and served, as soon as may be, fourteen days at
least before the return day.

SEc. 8. The form of the writ shall be as follows:

“STATE OF MAINE,

, 88, To the sheriff of our county of S
deputy, Greeting.

We command you, that without delay you cause to be replevied,
C. D., who, as it is said, is taken and detained in a place called N.,
, by the duress of G. H., that he may
appear at our supreme judicial court, next to be held at , within
and for the county of S , on the day of next, then
and there in our said court to demand right and justice against
said G. . for the duress and imprisonment aforesaid, and to prose-
cute his replevin, as the law directs; provided that the said C,
D.,” (the plaintiff;) “before his deliverance, gives bond to the
defendant, in such sum as you judge reasonable, with two suffi-

, or his

[L.s] S

in our said county of S

(a) 13 Me., 411; 32 Me., 563; 84 Me., 130; 35 Me., 271; 48 Me,, 127;
49 Me., 18,
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cient sureties, with condition to appear at sald court to prosecute
his replevin against the defendant, and to have his body there
to be re-delivered, if thereto ordered by the court, and to pay
all such damages and costs as are awarded against him; and
if the plaintiff is delivered by you at a day before the sitting
of said court, you are to summon the defendant to appear at
said court.

Witness J. S., Esquire, at ——, the —— day of ——, in the
year of our Lord L. M., Clerk.”

Sgrc. 4. No person shall be delivered by such writ until a bond
is given by the plaintiff or person suing on his behalf, to be
returned to the court with the writ, and for the sufficiency of
which the officer shall be answerable, as in case of bail in eivil
actions.

Smc. 5. If the plaintiff maintains his action, he shall be dis-
charged and recover his costs; but if not, the defendant shall
recover his costs and such damages as the jury assess; or if the
defendaut is defaulted, or the parties consent, the court may
assess the damages.

Sec. 6. If it appears that the defendant is bail for the plaint-
iff, or that, as his child, ward, apprentice or otherwise, he is
entitled to his custody, he -shall have judgment for a re-delivery
of his body, to be held or disposed of according to law.

Smo. 7. If it appears that the defendant has eloigned the plaint-

iff’s body, so that the officer cannot deliver him, the court, on
motion, shall issue a writ of reprisal to take the defendant’s body
and him safely keep, so that he may be at the then next term of the
court, to traverse the return of said writ for replevying the plaint-
iff ; and he may be enlarged by giving bail for his appearance at
court, with two sufficient sureties, in such sum as the officer
requires.

Src. 8. The defendant may traverse the return on the writ
for replevying the plaintiff ; and if it appears that he is not guilty
of eloigning the plaintiff, he shall be discharged and recover costs ;
but if he does not traverse it, or if, on such traverse, it appears
that the defendant did eloign the plaintiff, an alias writ of reprisal

~ shall issue, substantially in the form heretofore established and used
in this [the] state, on whicl he shall be committed to jail to remain
irrepleviable, till he produces the body of the plaintiff or proves
his death. He may suggest the plaintiff’s death, and the court

shall impanel a jury to try the fact at the defendant’s expense ;.

and if the death is proved, he shall be discharged.

Szo. 9. If the defendant after the return of eloignment pro-
duces the body of the plaintiff in court, the court shall deliver
him from imprisonment, on his giving the defendant such bond as

61
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before directed to be taken by the officer, when the plaintiff ig
delivered by him; and for want thereof, he shall be committed to
abide the judgment on the writ for replevying the plaintiff; and,
in either case, the suit shall be tried as aforesaid.

CHAPTER 102.

WRITS OF ERROR AND CERTIORARL

WERITS OF ERROR.

Sec. 1. Writs may issue from supreme court in vacation or term time.
2. Execution not to stay, unless bond is given. Bond to be approved
by a justice of the court, or by the clerk.
3. Tiling of the bond deemed a delivery thereof; clerk to issue certifi-
cate to stay proceedings.
4, Costs to prevailing party; damages and costs if defendant prevails,
B. Reversal of judgment does not vitiate sale of real estate, but does
levy.
One co-defendant may bring writ on giving security to others.
Form of writ of error.
Scire facias to specify the errors of fact and law.
Proceediugs on writs of error, according to the common law.
10, Writs of error in capital cases not to issue without order of court
and notice.
11. Effect of writs of error in other criminal cases. Provisions for
keeping plaintiff in error on stay of proceedings.
12, Limitation of writs of error; exceptions,

© @I

WgrITs OF CERTIORARI.

SEc, 13, How and by whom writs of certiorari to be issued.
14, Costs on application, or on final decisions,
16. Limitations of applications for certiorari,

WRITS OF ERROR.

Szo. 1. Writs of error in civil cases may igsue out of the supreme
judicial court in vacation or term time, returnable to the same
court, (@)

Smc. 2. No writ of error shall stay or supersede execution in
any civil action, unless the plaintiff in error, or some person in
his behalf, gives bond to the defendant, conditioned, that the
plaintiff shall prosecute his suit with effect, and satisfy the judg-
ment rendered therein, in guch sum and with such sureties as a
justice of the court, or the clerk from whose office the writ issued,
approves, according to the rules of court.

(a) 16 Me., 82; 19 Me., 220; 23 Me., 263; 24 Me., 438; 26 Me,, 420; 28

Me., 237; 29 Me., 360; 30 Me., 199, 423; 31 Me., 59, 420; 32 Me., 187; 33
Me., 251, 268, 351, 369, 511; 36 Me., 200,
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Skc. 8. When the bond is given, the filing of it in the clerk’s
office for the use of the defendant shall be deemed a delivery
thereof ; and no execution shall be issued on the judgment com-
plained of, while such suit is pending; and if execution has
already issued, the clerk shall make a certificate of the issue of
the writ and filing of the bond; and after notice thereof to the
officer holding the execution, all further proceedings thereon shall
be stayed.

Src. 4. The prevailing party in such writ in a civil action shall
be entitled to his costs ; and if the judgmentis affirmed, the defend-
ant in error shall be entitled to not less than six, nor more than
twelve per cent. a year on the amount of his former judgment, as
damages for his delay, and the court may allow him double costs.

Src. 5. When a debtor’s property has been sold by virtue of
an execution, and the judgment on which it was issued is after-
wards reversed on writ of error, the title of the purchaser thereof
is not: affected thereby ; but the defendant in the original suit
may maintain an action of assumpsit against the original plaintiff
for so much of said judgment as is satisfied. But the levy of an
execution upon real estate shall be void, when the original judg-
ment upon which it issued, is reversed by writ of error, brought
within a year thereafter.

SEc. 6. When there were several defendants in the original judg-
ment, either may bring a writ of error in the name of all, on fur-
nishing each co-defendant requiring it, such security against all
liabilities arising therefrom, as the court deems reasonable; and
at any stage of the proceedings, the court shall, on motion of any
such co-defendant, require such security.

Sec. 7. The writ of error may be a scire facias issued substan-
tially as follows, without any assignment of errors, or other pre-
liminary proceedings :

“STATE OF MAINE.

[r. 8] , 88.  To the sheriff, &c. Greeting :
We command you, that you make known unto , of
, to appear, if he sees cause, before our supreme judicial court,

to be held at , within and for our said county of , on the
[day of next, ] to answer to , of ,in a plea

of error, whereas the said ——alleges that in the process,

proceedings, and judgment had before , ab , ol

[day of , 18—, Jwherein the said was plaintiff, and
the said defendant, there occurred the errors lerein-
after specified, by which the present plaintiff was injured, and for
which he therefore seeks that said judgment may be reversed,
recalled, or corrected, as law and justice require; that is to say,
the following errors :
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WRITS OF ERROR AND CERTIORARI. - [TITLE IX.

Hereof fail not, and have you there this writ with your doings
thereon.
Witness, —— ——, Esq., at ——, the

day of——, 18—,
, Clerk.”

Sme. 8. The scire facias shall specify the errors of fact and law,
upon which the plaintiff relies; and a transeript of the record,
process, and proceedings, attested by the clerk of the court or
[trial] justice of the peace rendering the judgment, without fur-
ther anthentication, or the introduction of the record, shall be
competent evidence in such trial; and in case of mistake in the
transcript, the court may- grant leave to amend.

Skc. 9. The proceedings upon writs of error, not herein pro-
vided for, shall be according to the common law as modified by the
practice and usage in this [the] state, and the general rules of court.

Sec. 10.  No writ of error upon a judgment for a capital offence
shall issue, unless allowed by one of the justices of the supreme judi-
ctal court, after notice to the attorney general or other attorney for
the state.®

SEc. 11, Writs of error shall issue of course upon all other judg-
ments in criminal cases, but not to stay or delay execution of sen-
tence or judgment, unless allowed by a justice of the supreme
judicial court, with an express order to stay all proceedings
thereon ; and in that case, the judge may make such order as the
case requires for the custody of the plaintiff in error or [for] let-
ting him to bail; or, upon a writ of habeas corpus, if entitled, he
may procure his enlargement by giving bail.

SEc. 12. No writ of error shall be sustained, unless brought
within six years next after the entering up of the judgment sought
to be reversed or avoided ; but if the person entitled to such writ
is & minor, [a] married woman, insane, imprisoned, or not in the
United States, when becoming so entitled, then he, his heirs, exe-
cutors, or administrators, may sue out the writ within five years
after the removal of such disability.

WRITS OF CERTIORARI.

Sec. 18, All writs of certiorari, to correct errors in proceedings
that are not according to the course of the common law, shall be
issued from the supreme judicial court according to the practice
heretofore established, and subject to such further regulations, as
are made, from time to time, by such court. (a)

# [Nore. Capital punishment was abolished by chapter one hundred and
fourteen of 1876.]

(a) 8 Me., 203; 19 Me,, 48, 343; 23 Me,, 11, 514; 25 Me., 73; 26 Me., 356;
98 Me., 1237 29 Me., 290; 30 Me., 24, 271, 305, 352; 81 Me., 509, 580; 52
Me., 452; 33 Me., 238, 261; 35 Me., 378; 36 Me., 76; 87 Me., 562; 38 Me.,
494; 39 Me., 53, 356; 42 Me., 400; 43 Me., 268; 49 Me., 145, 418; 51 M.,
110; 56 Me., 186, 546; 67 Me., 433, 434,



TITLE IX. ] DOWER.

SEc. 14. Upon every application for certiorari, and on the final
adjudication thereof, the court may award costs against any party,
who appears and undertakes to maintain or object to the pro-
ceedings. (a)

Src. 15, No application for a writ of certiorari shall be sus-
tained, unless made within six years next after the proceedings
complained of, or within five years from the removal of such disa-
bilities as are described in section twelve.

{a) 67 Me., 435; 172 Me., 18,

CHAPTER 103.

KESTATES IN DOWER, AND BY CURTESY, AND ACTIONS OF DOWER,

Sro. 1.

T

©®

11,
12,
13.
14.
15.

Skc. 16.
17.
18.
19,

20.
21,
22,
23.

24,
26.

ESTATES IN DOWER AND BY CURTESY.

Of what lands a woman is dowable,

Of what she is not dowable.

Special assignment, when it cannot be by metes and bounds.

Rights of widow before dower is assigned.

Widow of naturalized alien entitled to dower.

A married woman may bar herright to dower bydeed ; how executed,
Not deprived by levy or sale on execution.

A woman may bar her dowerby accepting a jointure before marriage.

Also by a provision made for an intended wife in lieu of dower.

Widow may waive jointure in certain cases.

She may waive provision in her husband’s will,

Remedy if she is evicted of her dower.

When dowable of an equity of redemption,

Penalty if she commits waste.

Widow may remain in her husband’s house 90 days without expense.

Tenancy by curtesy. Husband has dower in deceased wife’s estate.

ACTION OF DOWER.

Right of widow to sue for dower,

Previous demand, and time of bringing the action.

Demand upon a corporation, and time for bringing the action,

Defendant may plead in abatement, but not in bar, that he is not
tenant of the freehold.

Damages for detaining dower.

Suit to be against the tenant of the freehold; liable for damages
only while he held possession, Separate action against prior
tenant, of whom demand was made.

If defendant dies pending an action for dower, executor or adminis-
trator may prosecute for the damages.

Writ of seizin, and proceedings in setting off dower,

Assignments of rents and profits in cerfain cases.

Costs, when no refusal to set out dower, how apportioned.
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ESTATES IN DOWER AND BY CURTESY.

Src. 1. Every woman shall be entitled to her dower at the
common law in the lands of her husband, with the exceptions
hereafter mentioned, to be assigned to her after his decease, un-
less lawfully barred. (a)

SEc. 2. A widow shall not be endowed of wild lands of which
her husband dies seized, nor of wild lands conveyed by him,
though afterwards cleared ; but she shall be in any wood lot or
other land nsed with the farm or dwelling-house, though not cleared.

Src. 8. When a division by metes and bounds eannot be con-
veniently made, dower shall be assigned in a special manner as of
a third part of the rents and profits.

Ske. 4. The widow shall be entitled to receive one undivided
net third part of the rents and profits of the estate, of which her
husband died seized, until her dower is assigned either by the heirs,
the judge of probate, or judgment of conrt. (8)

Src. 5. The widow of a citizen of the United States who was
an alien when she married him, shall be entitled to dower in her
husband’s estate, which was not conveyed by him or taken from
Niin by emeccution prior to the twenty-third day of February,
eighteen hundred and thirteen.*

SEC. 6. A marvied woman of any age may bar her right of
dower in an estate conveyed by her husband, by joining in the
same deed, or a subsequent deed, or by her sole. deed, but she
shall not be deprived of dower, by a levy or sale of his real estate
on execution; but she may, after the right of redemption has
expired, release such dower by her sole deed. (c)

SEc. 7. A woman may be barred of her dower in her hushand’s
lands, by a jointure settled on her with her consent before mar-
riage ; such jointure shall consist of a freehold estate in lands, for
the life of the wife at least, to take effect immediately on the hus-
band’s death ; if of full age, she shall express her consent by
becoming a party to the conveyance ; if under age, by joining
with her father or guardian,

Src. 8. A pecuniary provision made for the benefit of an intended
wife in lien of dower, consented to by her as provided in the preced-
ing section, shall bar her right of dower in her husband’s lands.

(@) 5 Me., 481; 14 Me., 201; 18 Me., 41; 10 Me., 145; 20 Me., 244; 24
Me., 833; 25 Me., 98, 103; 81 Me., 91, 245,406; 32 Me., 415, 426; 97 Me., 13;
39 Me., 26; 43 Me., 489; 61 Me., 377; 69 Me., 262, 253, 534, 546.

(b) 19 Me., 69; 54 Me., 420; 62 Me., 295,

* [NoTE BY THE COMMISSIONER. This exception, being 69 years old, must
be substantially obsolete.]

(¢) 8 Me., 65; 29 Me., 417; 30 Me., 193; 32 Me., 428; 33 Mae., 410;
Me., 187; 51 Me., 369, 487; 61 Me., 51, 504; 69 Me., 534, 561.

34
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SEc. 9. If such jointure or pecuniary provision is made before
marriage, withont the consent ot the intended wife, or if made after
marriage, it shall bar her dower, unless, within six months after
the husband’s death, she makes her election to waive such provision,
and files the same in writing in the probate conrt.

SEc. 10. When a specific provision is made in her husband’s
will for the widow, she shall, within six months after probate
thereof, make hev election, whether to accept it or claim her
dower ; but [she] shall not be entitled to both, unless it appears
by the will that the testator plainly so intended. (&)

SEc. 11. If a woman islawfully evicted of lands assigned to her
as dower, or settled upon her as a jointure, or is deprived of the

provision made for her in lien of dower, by will or otherwise, she §

may be endowed anew, as though no such assignment or provision
had been made.

Sec. 12. If the wife has released her right of dower in a
mortgage made by her husband, or if her husband is seized of land
mortgaged by another person, or by himself before their marriage,

she shall be entitled to dower in the mortgaged premises as against §

every person except the mortgagee and those claiming under him ;
and if the heirs of the husband, or other person claiming under
him, redeems the mortgage, she shall repay such proportion of the
mouey paid by him as her interest in the mortgaged premises bears
to the whole value; else she shall be entitled to dower only accord-
ing to the value of the estate, after deducting the money paid for
its redemption.

SEc. 13. If any woman, endowed of lands, commits or suffers
any waste thereon, she shall forfeit the place wasted, and the
amount of the damages done to the premises, to be recovered
in an action of waste by the person having the next immediate
estate of inheritance therein; but taking fuel necessary for her
own use, and materials for the repair of buildings, and for fences
thereon, from any woodlands of which she is endowed, shall not
be considered waste.

Sec. 14. A widow may remain in the house of her husband
ninety days next after his death, without being chargeable with
rent therefor; and in the meantime she shall have her reasonable
sustenance out of the estate.

Sec. 15, When a man and his wife are seized of lands in fee,
in her right, acquired before March twenty-two, eighteen hundred
and forty-four, which are under improvement, and issue is born
alive of her body, that may inherit the same, the husband shall
hold such estate after his wife’s decease, during his life, as tenant

by the curtesy. The husband of a deceased wife whose estate is

(a) 1 Me., 160; 32 Mo., 133; 36 Me., 215; 69 Me., 534,
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DOWER. [TITLE 1X.

solvent, shall have the use for life, of one third of her real estate,
to be recovered and assigned in the manner and with the rights
of dower, and [he] shall have the same right to waive any pro-
vision made for him in her will, that a widow has with regard to
her husband’s will, When a husband or wife dies intestate, leaving
no issue, and the estate is solvent, the survivor shall have the use
for life of one half of the real estate of the deceased, to be recov-
ered and assigned in the manner and with the rights of dower.

ACTIONS OF DOWER.

SEc. 16, When a woman is entitled to dower, and itis not
lawfully set out to her by the heir or tenant of the freehold, nor
assigned to her by the judge of probate, she may recover it by a
writ of dower as herein provided.

Swe. 17. She must demand her dower of the person who is, at
the time, seized of the freehold, if in the state, otherwise, of the
tenant in possession, and shall not commence her action of dower
before the expiration of one month, nor after the expiration of one
year, from the time of demand ; but she may make a new demand
and commence an action thereon, if an action is not brought
within one year after the first demand. (a)

Swe. 18. When a corporation is the tenant of the freehold, she
must demand her dower in writing of any officer thereof, on whom
by law a writ in a civil action against it may be served ; and the
time shall be sixty, instead of thirty days, between the demand
and the suit; but a second demand may be made as aforesaid.

Swc. 19. The defendant may plead in abatement, but not in
bar, that he is not tenant of the freehold. i ‘

Skc. 20. If the demandant recovers judgment for her dower,
she may recover damage for its detention, in the same action, to
the time of its commencement, and the subsequent damages, in a
separate action. (b)

Src. 21. The action shall be brought against the person who
is at the time tenant of the freeliold ; but if he is not the person
of whom demand was made, he shall be liable for damages only
for the time he held the possession ; and if the demandant recovers
her dower and damages, she may afterwards maintain an action on
the case against the prior tenant of whom her demand was made,
for the rents and profits while he held the premises after the
demand.

Swc. 22. If the demandant dies during the pendency of an
action of dower, her executor or administrator may prosecute the

(a) 85 Me., 95; 36 Me., 435; 37 Me., 514; 41 Me., 231; 45 Me., 487; 51
Me., 368; 55 Me., 372; 70 Me., 180, 234,

(b) 28 Me., 510; 41 Me., 531; 69 Me., 518, 519, 547,
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action to final judgment, and recover therein the damages to which
she would be entitled to the time of her decease. He may com-
mence an action, or prosecute one commenced by her, under the
preceding section, and recover the damages to which she would be
entitled, if any.

SEC. 23, When judgment for dower is rendered in her favor, a
writ of seizin shall be issued, requiring the proper officer to cause
her dower to be assigned and set out to her by three disinterested
persons, to be appointed by the plaintiff, defendant, and officer, as
in the levy of an execution on land ; who shall be duly sworn to
set it out equally and impartially, as conveniently as may be, and
according to their best skill and judgment; and the officer shall
make return of the writ and doings thereon to the court, with the
assignment of dower indorsed thereon, or annexed thereto; which,
being accepted, shall be conclusive.

SEc. 24. When the estate, out of which the dower is to be
assigned, consists of a mill or other tenement which cannot be
divided without damage to the whole, the dower may be assigned
of the rents and profits thereof, to be received by the demandant
as tenant in common with the other owners of the estate.

SEc. 25. In all actions of dower, when it appears to the court
that there has been no refusal to set out dower, the costs accruing
on the assignment of dower shall be apportioned according to the
interests of the parties.

CHAPTER 104.

REAL ACTIONS.

Src. 1. Recovery of estates by writ of entry; mode of service,
2, Demandant to declare on his own seizin, within twenty years, and
disseizin by tenant.
3. 'To set forth the estate he claims in the premises,
4, Proof of seizin,
5. Demandant must have right of entry; such right not defeated by
descent or discontinuance.
6. Who may be considered a disseizor. Disclaimer.
7. If defendanthas ousted demandant, he may beconsidered a disseizor,
though he claims less than a freehold.
8. Proof to entitle the demandant to recover on trial,
9. Joinder of demandants.
10, Demandant may recover, on proof of title. ;
11, Demandant may recover damages in the same action.
12, 18, 14. Estimation of rents and profits, Tenant not liable for more
than six years, unless by set-off.
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REAL ACTIONS. [TITLE IX.

Recovery of damages against other persons.

Real actions not to abate by death or intermarriage of a party, but
to be tried after notice.

Appointment of guardians, for minors., Amendments.

Writs of possession to conform to the case; judgment conclusive
against all persons interested, who were notified..

Allowance of costs, and stay of execution in such cases.

Betterments allowed after six years possession.

The premises to be clearly defined and described, in such action,

Tenant may consent that demandant may recover a specified part;
effect thereof,

Tenant may have betterments upon demurrer or default.

Request of tenantfor appraisal of improvements, and by demandant
for appraisal of the land ; the jury to allow for no improvements,
except those made by tenant, or those under whom he claims,
and that were judicious and proper.

The difference between the appraised value of the land, when tenant
entered, and the value of it with improvements, at the time of
trial, to be taken for the value of betterments.

Demandant may elect to abandon; and if so, must give bond to
teunant, to refund, if ousted by better title.

Tenant allowed to pay one third the value of the land the first year,
interest on the whole, and costs.

At the end of two years he may pay another third, with interest.

And at the end of three years he may pay the balanee, or the
demandant may have his execution, and a lien on the premises.
When exeeution or writ of possession may issue,

Tenant’s remedy, if he is evicted.

If the demandant does not abandon, he cannot have writ of pos-
session, until he pays for the improvements.

Restriction of the writ to betterments.

Tenant not to commit waste after judgment against him,

Parties may agree as to value of improvements.

Tenant may propose a sum at which value may be estimated.
Effect.

Set-off of costs, against the appraised value of improvements, in
certain cases.

Jurors disqualified, if interested in similar questions.

What constitutes a possession and improvement.

Proceedings, if either party dies before the cause is disposed of.

How writ of possession ghall issue in such case.

Either party may have a view by the jury,

Proceedings if a life estate is demanded,

If tenant is ousted after six years’ possession, he may recover for
his buildings and improvements.” Value how estimated.

Cases in which the defendant may impeach the plaintifi’s titlo deeds.

If tenant, and those under whom he claims, have been in possession
forty years, demandant to recover no costs.

Court may appoint and protect surveyors.

1. Any estate of freehold, in fee simple, fee tail, for life,

or any term of years, may be recovered by a writ of entry; and
such writs, and the writ in action of dower, shall be served by
attachment and summons, or copy of the writ, on the defendant,
but if he is not in possession, the officer shall give the tenant
in hand, or leave at his place of last and usual abode, an
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attested copy of the writ; and if the defendant is not an inhabi-
~tant of ¢Ais [the] state, the service on the tenant shall be sufficient
notice to the defendant, or the conrt may order further notice.

SEC. 2.
twenty years then last past, without naming any particular day or
averring a taking of the profits, and [shall] allege a disseizin by the
tenant.

SEc. 3. He shall set forth the estate he claims in the premises,
whether in fee simple, fee tail, for life, or for years; and if for life,
then whether for his own life or that of another; but [he] need
not state in the writ the origin of his title, or the deduction of it
to himself; Lut, on application of the tenant, the court may direct
the demandant to file an informal statement of his title, and its
origin. ()

SEc. 4. He need not prove an actual entry under his title ; but
proof that he is entitled to such an estate in the premises as he
claims, and that he has a right of entry therein, shall be sufficient

The demandant shall declare on his own seizin within

proof of liis seizin. (6)

Sec. 5. Nosnch action shall be maintained, unless, at the time
of commencing it, the demandant had sueh right of entry; and no
descent or discontinuance shall defeat any right of entry for the
recovery of real estate. .

SEc. 6. Every person alleged to be in possession of the
premises demanded in such writ, claiming any freehold therein,
may be considered a disseizor for the purpose of trying the right;
but the defendant may plead in abatement, but not in bar, that
he is not tenant of the frechold, or by a brief statement nnder the
general issue, filed within the time allowed for pleas in abatement,
unless by leave of court the time therefor is enlarged ; and he
may show that he was not in possession of the premises when the
action was commeunced, and disclaim any right, title, or interest
therein, and proot of such fact shall defeat the action; and if he
claimed, or was in possession of only a part of the premises when
the action was commenced, he shall describe sueh part in u state-
ment, signed by him or his attorney and filed in the case, and may
disclaim the residue; and if the facts contained in such statement
are proved on trial, the demandant shall recover judgment for no
more than such part.

SEc. 7. If the person in possession has actually ousted the
demandant or withheld the possession, he may, at the demandant’s
election, be considered a disseizor for the purpose of trying the
right, though he claims an estate therein less than a freehold.

{a) 60 Me., 143;

64 Me., 57.
(b) 23 Me., 419; 24 Me., 526;

67 Me., 344; 58 Me., 105; 59 Me., 133; 63 Me., 415;

38 Me., 79; 58 Me,, 335; 59 Me., 450,
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Sec. 8. In the trial upon such writ, on the general issue, if the
demandant proves that he is entitled to such estate in the premises
as he has alleged, and had a right of entry therein when he com-
menced his action, lie shall recover the premises, unless the tenant
proves a better title in himself. (@)

SEc. 9. Persons claiming as tenants in eommon, joint tenants,
or co-parceners, may all, or any two or more, join in a suit for
recovery of lands; or one may sue alone.

8rc. 10. The demandant may recover a specifie part or
undivided portion of the premises to which e proves a title,
though less than he demanded. (b)

Sec. 11. When a demandant recovers judgment in a writ of
entry, he may therein recover damages for the rents and profits
of the premises from the time his title accrued, subject to the
limitation herein contained ; and for any destruction or waste of
the buildings or other property, for which the tenant is by law
answerable.

SEc. 12. The rents and profits, for which the tenant is liable,
is the clear annual value of the premises while he was in possession,
after deducting all lawful taxes paid by him, and the necessary and
ordinary expenses of repairs, enltivating the land, or collecting the
rents and profits.

Skc. 13, In estimating the rents and profits, the value of the
use by the tenant of improvements made by himself or [by] those
under whom he claims, shall not be allowed to the demandant.

Swc. 14,  The tenant shall not be liable for the rents and profits
for more t2me than six years, nor for waste or other damage com-
mitted before that time, unless the rents and profits are allowed
in set-off to his claim for improvenients.

Src. 156, Nothing herein contained shall prevent the demand-
ant from maintaining an action for mesne profits or for damage to
the premises, against any person except the tenant in a writ of
entry, who has had possession of the premises, or is otherivise liable
to such action.

Src. 16.  No real action shall be abated by the death or inter-
marriage of either party after its entry in court; but the court
shall proceed to try and determine such action, after such notice
as the court orders has been duly served upon all interested in his
estate, personally, or by publication in some newspaper. (¢)

SEc. 17. In such case, if any heir is a minor, the court shall

(a) B Me., 225; 12 Me., 349; 10 Me., 886; 22 Me., 317; 23 Me., 237; 27

Me., 862; 31 Me., 148, 311, 687; 38 Me., 356, 542; 58 Me., 79; 44 Me., 120;
50 Me., 63; 62 Me., 568; 53 Me., 2T5; 56 Me,, 540; 57 Me., 344; 58 Me.,
335; 64 Mo., b7.

(b) 56 Me., 96; 63 Me., 642; 64 Me., 57.

(c) 2 Me., 128; 23 Me,, 236; 33 Me., 175,
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order notice to the guardian, and may appoint a guardian ad
litem, if necessary, and direct all necessary amendments in the
forms of proceeding. ' ‘

Sec. 18, If the demandant recovers judgment in any such case,
the court may order one or more writs of possession to issue, as
are [may be] necessary, against all such as have been so notified,
whether they appeared and defended or not; and such judgment
shall be conclusive on them.

Src. 19. The prevailing party shall recover full costs in all
such cases, and the court may order one or more executions to be
issued therefor against the goods and estate of a deceased party
in the hands of his executor or administrator, or otherwise, accord-
ing to the legal rights and liabilities of the parties, and may stay
any such execution, if the sitnation of the estate requires it.

SEc. 20. When the demanded premises have been in the actual
possession of the tenant or [of] those under whom he claims, for
six successive years or more before commencement of the action,
such tenant shall be allowed a compensation for the value of any
buildings and improvements on the premises, made by him or [by]
those under whom he claims, to be ascertained and adjusted as
hereinafter provided. (@)

Skc. 21.  In such action, the demanded premises shall be clearly
described in the declaration, otherwise the court may direct a non-

suit. If the tenant, or person under whom he claims, has been in

possession of a tract of land lying in one body, for six years or §

more before the commencement of the action, and only part of it
is demanded, and "the tenant alleges that the demandant has as
good a title to the whole as to such part, he may request the jury
to inquire and decide that fact ; and if they so find, they shall pro-
ceed no farther; but the court shall enter judgment that the writ
abate, unless the declaration is amended so as to include the whole
tract, which the court may allow without costs.

SEc. 22. If the tenant enters notice on record in open court,
that the demandant may recover a specified part of the demanded
premises, by consent of the demandant judgment may be rendered
in his favor for such part, and for the tenant for the residue ; but
if he does not consent, and recovers only such part, he shall recover
no costs, but the tenant shall recover his costs from the time of
such notice, k

Szke. 238, The tenant shall have the benefit of the provisions in
the following sections as to the increased value of premises, when
the cause is determined in favor of the demandant upon demurrer,
default, or by verdict, including all real actions brought by a rever-
sioner or remainder man, or his assigns, after the termination of a

(a) 12 Me., 376; 21 Me,, 523; 22 Me., 111; 23 Me., 104; 25 Me., 413,
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tenancy in dower, or any other life estate, against the assignee or
grantee of the tenant of the life estate, or against his heirs or
legal representatives.

-SEC. 24, The tenant may file a written claim to compensation
for buildings and improvements on the premises, and a request for
an estimation by the jury of the increased value of the premises,
by reason thereof; and the demandant may file a request, in writ-
ing, that the jury would also estimate what would have been the
value of the premises, at the time of trial, if no buildings had been
erected, improvements made, or waste committed; both these
estimates they shall make, and state in their verdict; and the
jury shall allow for no buildings or improvements, except those
that they find were made by the tenant, his grantor, or assignor,
and were judicious and proper under the circumstances of the
case.

SEc. 26, If the tenant, so claiming, alleges and proves that he,
and those under whom he claims, have had the premises in actual
possession for more than twenty years prior to the commencement
of the action, the jury may find that fact; and in estimating the
value of the premises, if no buildings had been erected, or improve-
ments made thereon, they shall find, and state in their verdict,
what was the value of the premises when the tenant, or those
under whom he claims, first entered thereon. The sum so found
shall be deemed the estimated value of the premises; and in esti-
mating the increased value by reason of the buildings and improve-
ments, the jury shall find and state in their verdict, the value of
the premises at the time of the trial, above their value when the
tenant or those under whom he claims, first entered thereon;
and the sum, so found and stated, shall be taken for the buildings
and improvements. '

Smo. 26, If the demandant after such verdict, at the same, or
a subsequent term of the court, if the cause is continued, makes his
election on record to abandon the premises to the tenant at the
value estimated by the jury, and files with the clerk for the use of
the tenant a bound, in the penal sum of three times the estimated
value of the premises, with sureties approved by the court, con-
ditioned to refund such estimated value, with interest, to the
tenant, his heirs or assigns, if they are evicted from the land within
twenty years by a title better than that of the demandant, then
judgment shall be rendered against the tenant for the sum so
estimated by the jury, and costs.

Sec. 27. At the end of one year, execntion may issue for such
sum, with one year’s interest thereon and costs, unless the tenant
has then deposited with the clerk of the court, or in his office for
the demandant’s use, one year’s interest of said sum, and one third
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of the principal sum, and all the costs, if taxed and filed, and in
that case no execution shall issne at the time.

SEc. 28. If within two years after the rendition of jndgment,
the tenant pays one year’s interest on the balance of the judgment
due, and one third of the original judgment, execution shall be fnr-
ther stayed ; otherwise it may issue for two thirds of the original
amount of the judgment and interest thereon.

Swro. 29. If the teuant, within three years after the rendition
of judgment, pays into the clerk’s office the remaining third and
interest thercon, having made the other payments as aforesaid,
execution shall never issue; otherwise, it may for the third afore-
gaid and one year’s interest thereon; and the premises shall
be held as security for the amount of the judgment, liable to be
taken in execution for the amount and interest, until sixty days
after an execution might have issued as aforesaid, nothwithstand-
ing any intermediate conveyance, attachment, or seizure upon exe-
ention ; and such execution may be extended on said land or any
part of it; or it may be sold on execution like an equity of
redemption ; and in either case, subject to the right of redemption
as in those cases. An execution or writ of possession may issue
at any time within three months after default of payment by the
tenant, in cases mentioned in this and the two preceding sections,
though it is more than a year after the rendition of judgment.

SEc. 30. If the tenant or his heirs are evicted by a better title
from the land so abandoned to him, and they notified the demand-
ant or his heirs to aid him in his defence against such title, they,
their exccutors, ov administrators, may recover back the money so
paid, with lawful interest, of said demandant or his representatives;
but if no notice was given, the tenant, in an action against the
original demandant to recover the price paid for the premises, may
show that he was evicted by a title better than that of the
demandant. 4

SEc. 31.
the premises, no writ of possession shall issne on his judgment, nor
a new action be sustained for the land, unless, within one year
from the rendition thereof, he pays into the clerk’s office of the
court, or to such person asthe conrt appoints, for the use of the
tenant, the snm assessed for the buildings and improvements, with

‘When the demandant does not elect so to abandon

interest thereon.

SEo. 32. Nothing contained in this chapter concerning rents
and profits, or the estimate and allowance of thie value of the
buildings and improvements, shall extend to any action between
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into possession of the premises and occupied under a contract with
the owner, which was known to the tenant when he entered.

SEc. 83. No tenant, after judgment is entered against him for
the appraised value of the premises, shall unnecessarily ent wood,
take away any timber, or make any strip or waste on the land, ¢l
[until] the amount of snch judgment is satisfied. ,

SEo. 84. When the partics agree that the value of the build-
ings and improvements on the land demanded, and the valne of
the land, shall be ascertained by persons named on the record for
that purpose, their estimate, as reported by them and recorded,
shall be equal in its effect to the verdict of a jury.

Skc. 35. When the tenant, in any stage of such action, files a
statement in open conrt, consenting to a sum at which the build-
ings and improvements, and the valne of the demanded premises,
may be estimated, if the demandant consents thereto, judgment
shall be rendered accordingly, as if such snms had been found by
verdict; butif the demandant does not consent, and the jury does
not reduce the value of the buildings and improvements helow the
sum offered, nor increase the value of the premises above the sum
offered, he shall recover no costs after such offer ; but the tenant
shall recover his costs after such offer, and have judgment and
execution therefor, subject to the provisions of the following
section.

Szc. 86, In all cases where the demandant docs not abandon
the premises to the tenant, the court may, on the written applica-
tion of either party during the term when judgment is entered,
order the costs recovered by the demandant to be. set oft against
the appm}'sed valne of the buildings and improvements on the land ;
a record of this order shall be mude, and the conrt shall thereupon
enter judgment according as the balance isin favor of one party or
the other.

Sec. 87. No person shall sit as a juror in the trial of a canse,
when the value of buildings and improvements made on the
demanded premises, and the value of the premises, are to be
estimated as aforesaid, who, as proprietor or occupant, is interested
in a similar question.

Sme. 88, A possession and improvement of land by a tenant
are within the provisions of this chapter, [al-]though a portion of
it is woodland and uncultivated, and though not wholly surrounded
by a fence, or rendered inaccessible by other obstructions, if they
have been open, notorious, exclusive, and comporting with the
usual management and improvement of a farm by its owner.

Src. 39.  After judgment has been rendered for the demandant
in a writ of entry, if either party dies before a writ of possession
is executed, or the cause [is] otherwise disposed of according to
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the foregoing provisions, any money payable by the tenant may
be paid by him, his executor, or administrator, or by any person
entitled to the estate under him, to the demandant, his executor
or administrator, with the like effect as if both parties were living.

Sk, 40. The writ of possession shall be issued in the name of
the original demandant against the original tenant, [al-]Jthough
either or both are dead; and when executed, it shall enure to the
use and benefit of the demandant, or whoever [whomever] is then
entitled to the premises under him, as if executed in the lifetinme
of the parties.

Skc. 41,  Either party may have a view by the jury of the place
in question, if in the opinion of the court it is necessary to a just
decision ; the party moving for it shall advance to the jury such
sum as the court orders, to be taxed against the adverse party if
the cause is decided against him on the merits, or through his
default.

Swe. 42.  If the demandant claims an estate for life only in the
premises, and pays a sum allowed to the tenant for improvements,
he, or his executor, or administrator, at the termination of his
estate, shall be entitled to receive of the remainder man or rever-
sioner, the value of such improvements, as they then exist; and
[shall] have a lien therefor on the premises, as if they had been
mortgaged for its payment, and may keep possession ¢l [until]
it is pald ; and if the parties cannot agree on the existing value, it
may be settled as in case of the redemption of mortgaged real estate.

SEc. 43. When any person makes entry into lands or tene-
ments, of which the tenant in possession, or those under whom he
claims, have Dbeen in actual possession for six years or more
before such entry, and withholds their possession from such
tenant, he shall have a right to recover of him so entering, or of
his executor, or administrator, in an action of assumpsit for money
laid ont and expended, the increased value of the premises by
reason of the buildings and improvements made by the tenant, or
those nnder whom he claims, to be ascertained by the principles
liereinbefore provided; and these provisions shall extend to the
grantee or assignee of the tenant in dower and of any other life
estate; and a lien is hereby created on the premises in favor of
such claim, to be enforced by an action commenced within one
year after such entry ; and it shall be no bar to such action, if
the tenant, to avoid cost, yields to the superior title,

SEC. 44. In all actions respecting lands or any interest therein,
a title deed, offered in evidence, may be impeached by the defend-
ant as obtained by frand, where the grantor, if a party, conld
impeach it, if the defendant has been in the open, peaceable, and

adverse possession of the premises for twenty years.
62
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Cuar. 105,  SEc. 45. In all real and mixed actions, in which the tenant

I tenant and proves that he and those nnder whom he claims, have been in the
hls grantors

have been in Open, notorions, adverse, and exclusive possession of the demanded
pOSSeSSlOn

forty years, Premises, claiming in fee simple, for forty years next before the
B{’aiclf;gf‘“‘ commencement of the action, and the jury so find, the demandunt
R. 8., ¢. 104, shall recover no costs.
§O:§1t may SEC. 46. The conrt may appoint a surveyor to run lines and
;{?(l))gélg and  make plans of Jands demanded in a real or mixed action, on motion
sarveyors,  of either party ; aund if he is prevented by force, menances, or fear,
?'42.” 0. 104, from performing the duties assigned him, the court may issue a
warrant to the sheriff, commanding him, with saitable aid, to canse
such opposition to be prevented; and in the execution of such
warrant, he may exercise all the power pertaining to his office as
sheriff; and all persons refusing their aid when called for by him

shall be liable to the same penalties as in other like cases.

CHAPTER 105.

LIMITATION OF REAL ACTIONS, AND RIGHTS OF ENTRY.

SEc. 1. Rights of entry and of action barred in twenty years.
2, From what time right begins to run.
3, 4, 5. When such right shall be deemed to accrue.
6. When action may be brought by a minister, or other sole corporation,
7. Saving in favor of infants, and certain other disabled persons,
8, Turther saving, if the person first entitled dies during such disability.
9. Consequence, if tenant in tail or remainder man dies before the
expiration of the limitation.
- 10. What shall constitute such a disseizin as to bar the vight of recovery,
11, Limitation of actions by the state.
12, Limitation not to take effect in certain cases, where the first suit
fails,
13, Right of way, or other easements, acquired by adverse user; the
owner, by notice, may prevent such acquisition. :
14, How such notice is to be given,
15, No real or mixed action, for the recovery of land, to be maintained,
when the tenant, and those under whom he claims, have been
in possession over forty years.

Rights of en-  SEC. 1. No person shall commence any real or mixed action for
try and ac- X . | X i BT
tion barred the recovery of lands, or make an entry thereon, nnless within
m twenty twenty years after the right to do so first acerued ; or unless within
yea

s, ,c 105,§1. twenty years after hie, or those under whom he claims, were seized

or possessed of the premises ; except as hereinafter provided. (a)

(q) 20 Me., 211; 21 Me., 204; 25 Me., 471; 85 Me., 463,
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Sec. 2. If such right or title first acerued to an ancestor, prede-
cessor, or other person under whom the demandant claims, said
twenty years shall be computed from the time when the right or
title first acerued to such ancestor, predecessor or other person.

SEC. 8.
used in this chapter, first acerues at the times hereinafter mentioned.

The right of entry, or of action to recover land, as

First.—~When a person is disseized, at the time of such disseizin.
Second.—When he claims as heir or devisece of one who died
seized, at the time of such death, unless there is a tenancy by the
curtesy or other estate intervening after the death of the ancestor
or devisor ; in that case, his right acernes when such intermediate
estate expires, or would expire by its own limitation.

Third.—When there is such an intermediate estate, and in all
cases, when the party claims by force of any remainder or reversion,
his right acerues when the intermediate estate would expire by its
own limitation, notwithstauding any forfeiture thereof for which
he might enter at an earlier time.

Sgc. 4. The preceding clause shall not prevent any person from
entering, when so entitled by reason of any forfeiture or breach of
condition; but if he claims nnder snch a title, his right acerues
when the forfeiture was incnrred, or the condition broken.

Sme. 5. In all cases not otherwise provided for, the right of
entry accrues when the claimant, or the person under whom he
claims, first became entitled to the possession of the premises nnder
the title on which the entry or action is founded.

SEC. 6.
any of his snccessors may cnter upon the premises or bring an
action for their recovery, at any time within five years after the
death, resignation, or removal of the person disseized, notwith-
standing twenty years after disseizin have expired.

SEc. 7. When such right of entry or action first accrues, if the
person thereto entitled is a minor, married woman, insane,
imprisoned, or absent from the United States, le, or any one
claiming under him, may make the entry or bring the action at
any time within ten years after such disability is vemoved, not-
withstanding twenty years have expired. '

SEc. 8. If the person first entitled to make the entry or bring
the action dies during the continuance of the disability, and no
determination or judgment has been had on his title or right of
action, the entry may be made or action brought by his heirs, or
other person claiming under him, at any time within ten years
after his death, notwithstanding the twenty years have elapsed ;
but no such further time for bringing the action or making the
entry, beyond what is hereinbefore preseribed, shall be allowed by
reason of the disability of any other person.

If a minister, or other sole corporation is disseized,
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SEC. 9. When a tenant in tail, or a remainder man in tail, dies
before the expiration of the period hereinbefore limited for mal-
ing any entry or bringing an action for lands, no person, claiming
any estate which snch tenant in tail or remainder man might have
barred, shall make an entry or bring an action to recover such
land, except within the period daring which tho tenaut in tail or
remaiuder man, if he had so long lived, might have done it.

Src. 10. To constitute a disseizin, or such exclusive and adverse
possession of lands as to bar and limit the right of the true owner
thereof to recover them, it shall not be necessary for such lands
to be surrounded with fences or rendered inaccessible by water;
but it shall besuflicient, if the possession, oceupation, and improve-
ment are open, notoribus, and comporting with the ordinary
management of a farm; although that part of the same, which
composes the woodland belonging to such farm and used therewith
as a woodlot, is not so inclosed.

Skc. 11,  Noreal or mixed action for the recovery of any lands
shall be commenced in behalf of the state, unless within twenty
years after the time its title acerues.

Skc. 12. When a writ in [a] real or mixed action fails of
sufticient service or return by unavoidable cause ; or by the default
or negligence of any officer to whom it was delivered or directed
for service, the writ is abated; [or] the action [is] defeated for
any matter of torm, or by the death or other disability of either
party ; or the demandant’s judgment is reversed on writ of error,
the demandant may commence a new action at any time within
six months after the abatement or determination of the first suit,
or the reversal of the judgment.

SEc. 18.  No person shall acquire a right of way, or other ease-
ment from, in, upon, or over, the land of another by the adverse
use and enjoyment thereof, unless it is continued uninterrupted
for twenty years; and the owner of such land, to prevent such
right, may give notice, in writing, to the person claiming it, of his
intention to contest such right or easement, which, being served
and recorded as hereinafter stated, shall be dcemed an interruption
of such use, and prevent the acquisition of a right thereto.

SEc. 14. Such notice may be given by the agent or gnardian
of the owner of the land, or by an officer, by giving to the
claimant, his agent, or gnardian, if in the state, an attested copy
thereof, or by leaving it at his dwelling house, or, if not in the
state, a eopy may be left with the tenant or occupant of the estate,
if any; if not, such copy shull be affixed to the house or a conspic-
nous part of the premises. The officer shall make his return on
the original notice ; and the whole shall be recorded in the registry
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of deeds in the registry district where the land lies, within three Cmap. 1086,
months from the time of such service.

Sma, 15, No real or mixed action, for the recovery of any Noaction,for

) . al ' . . . . recovery of
lands, shall be commenced or maintained against any person in jopq after 40

possession thereof, when sneh person or those under whom he JoATS posses-
claims have been in actnal possession for more than forty years, R.lg., c. 103,
claiming to hold them by adverse, open, peaceable, notorious, and 3 16

exclusive possession, in their own right.

CHAPTER 106.

THE SELECTION AND SERVICE OF JURORS.

L1sT OoF JURORS, HOW AND WHEN PREPARED.

Sre, 1. Board for preparing list of jurors; towns may make alterations.

2. How and when the lists are to be prepared. Indorsements on old
tickets transferred to new. '

8. Persons exempted from serving,

4, Tickets of names to be kept in jury box; liable to be drawn once in
three years.

6. What number of names must be kept in a jury box; names may be
withdrawn for scandalous crime, &c.

8. Commissioners to divide the county into jury districts, and furnish
copy of division to clerk; how divided and numbered.

7. Rule by which the clerk shall issue venires.

ISSUE AND SERVICE OF VENIRES,

SEc. 8, When venires for grand jurors to issue. Grand jurors to serve for a
year, When venires for trial jurors shall issue.
9. Distribution of venires and notice of meetings to draw jurors.
10, Grand jurors irregularly drawn or incompetent, discharged, and
when number is reduced, how new ones may be drawn to serve
the year out.

DRAFT OF JURORS, AND WHEN THEY ARE TO ATTEND.

Src, 11. Mode of drawing jurors,
12, Same subject.
13. Date of draft to be indorsed on the ticket.
14, Constable to notify jurors and to return venires.
16. Jurors Lo attend the first day of ferm, or when ordered.

PENALTIES,

Sec. 16,  Penalty for neglect of municipal officers and clerk.
17. Penalty for neglect of constable or towmn.
- 18, Penalty for neglect of clerk of court or sheriff.
19. Penalty for neglect of juror to attend.
20, Penalty for fraud by town officers.
21, Recovery and appropriation of fines,
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JURORS. [TITLE IX.

LIST OF JURORS, HOW AND WHEN PREPARED.

Src. 1. The municipal officers, treasurer and clerk of each town,
constitute a board for preparing lists of jurors to be laid before the
town for their approval; and the town, in legal town meeting, by
a majority of the legal voters assembled, may strike out such names
as they think proper from such lists, but shall not insert any other
names.

S®e. 2. Such board, at least once in every three years, shall
prepare a list of persons, under the age of seventy years, qualified
to serve as jurors; and in preparing such list they shall take the
names of such persons only as are .of good moral character, of
approved integrity, of sound judgment and well informed, and
qualified as the constitution divects to vote-for representatives in
such town. When a new list is made, the municipal officers shall
transfer from the old tickets to the new [tickets] of the same per-
sons, the minutes of the draft mnade within the three preceding years.

SEc. 8. The following persons shall be exempted from serving
as jurors, and their names shall not be placed on the lists: the
governor, councillors, judges and clerks of the common law
courts, secretary and treasurer of the state, all officers of the
United States, judges and registers of probate, registers of deeds,
settled ministers of the gospel, officers of colleges, preceptors of
incorporated academies, physicians and surgeons, cashiers of incor-
porated banks, sheriffs and their deputies, coroners, counsellors and
attorneys at law, county commissioners, constables, and constant
ferrymen.

Sko. 4. After the list of jurors is approved by the town, the
board shall write their names upon tickets, and place them in the
jury box, to be kept by the town clerk; and the persons whose
names are in the box shall be liable to be drawn and to serve on
any jury, at any court for which they are drawmn, once in every
three years and not oftener, except as herein provided.

SEc. 5. Each town shall provide, and constantly keep in the
box, a number of names ready to be drawn when required, not
less than one nor more than two for every hundred persons in the
town, according to the census taken next before preparing the
box; and the board ghall withdraw from it the name of any person
convicted of any scandalous crime, or guilty of any gross immo-
rality.

SEc. 6. Within one year after every new census, and oftener
if a considerable change of population renders it proper, the county
commigsioners shall divide their county into not less than four,
nor more than twelve districts numerically designated ; and they
shall place ag many adjoining towns in each district, as will make
the number of inhabitants in each, according to the last census,
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as nearly equal as may be, without dividing a town; aund shall
deliver a copy of such division immediately to the clerk of the
courts in their county.

SEc 7. The grand and traverse jury shall be drawn from
each jury district in such manner as to cause jurors, at each term
of the court, to come from every part of the county as equally as
may be, and as far as practicable, from every town in rotation,
having regard to the number of its inhabitants, taking not more
than two grand jurors and two traverse jurors from the same town
at the same time, unless from necessity, or some extraordinary
cause, or to equalize the service; and the clerk of the courts
shall issue venives to the constables accordingly.

ISSUE AND SERVICE OF VENIRES.

SEc. 8. Venires for grand jurors to serve at the supreme judi-
cial [and superior] court[s], shall be issued forty days at least, before
the second Monday of September annually ; and they shall serve at
each term, for the transaction of criminal business during the year.
Venires for traverse jurors, shall be seasonably issued before
each term of the court, and at such other times, as the court
ordlers.

SEC. 9. The sheriff on receiving such venires, shall immedi-
ately send them to the constables of the towns where directed ;
and each constable, on receipt thereof, shall notify the inhabitants
of the town, gnalified to vote for representatives, and especially the
municipal officers and town clerk, by posting notices in two public
and conspicuous places therein, at least four days betore snch meet-
ing, to assemble and be present at the draft of jurors called for,
which shall be six days at least before the time wlhen the jurors
are ordered to attend conrt.

SEC. 10.  When any jndge of the court in term time or vacation,
is satisfied that any persons returned or acting on [the] grand jury,
are irregularly drawn, or are otherwise incompetent to act thereon,
he shall discharge them, [and] send a certificate stating their
names, to the clerk of court[s] for such county, which shall be
recorded by him, and ordering him to issne venires for the num-
ber of new jurors, the judge deems necessary. The clerk shall
issue venires as directed, which shall be served four days at least
before the time such jurors are ordercd to attend court, and the
jurors thus drawn shall serve, with those not discharged, the
remainder of the year. When the number of grand jurors is
reduced by death or otherwise, such judge shall direct venires to
be issned and served as aforesaid, for the additional number he
deems necessary to serve for the remainder of the year,
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JURORS. [TITLE IX.

DRAFT OF JURORS AND WHEN THEY ARE TO ATTEND.

SEc. 11.  The town clerk, or, in his absence, one of the muni-
cipal officers, shall carry the jury box into the meeting, which
shall there be unlocked, and the tickets mixed by a majority of
said officers present; and one of them shall draw out as many
tickets as there are jurors required ; and the persons whose names
are drawn shall be retnrned as jurors, unless they have served on
the jury within three years, or from sickness, [or] absence beyond
sea, [or] without the limits, or in distant parts of the state, they
are considered by the town unable to attend.

Src. 12.  In either of said cases, or if a person is drawn who
has been appointed to an office exempting him from serving, others
ghall be drawn in their stead; but any person thus excused, or
returned and atfending court, and there excused, shall not be
excused on another draft, though within three years; and when
all the persons, whose names are in the box, have served within
three years, or are not liable to serve, the selectmen shall draw
out the required number of those who have not served for eighteen
months; and the clerk shall certify on the venire, that all persons
whose names are in the box have served within three years, or are
not liable to serve.

Src. 18.  'When a juror is drawn and not excused by the town,
the municipal officers who drew his ticket shall indorse thereon
the date of the draft and return it into the box.

Src. 14. The [A] constables shall notify the persons thus
drawn four days at least before the sitting of the court, by read-
ing the venire and indorsement thereon to them, or leaving at
their usunal place of abode a written notice that they have been
drawn, and of the time and place of the sitting of the court where
they are to attend; and make a seasonable return of the venire
with his doings thereon.

Sme. 15.  The graud and traverse jurors shall attend on the first
day of the term for which they are drawn and summoned, unless
the court designates a different day; and if so, the venire shall
specity such day.

PENALTIES.

Sec. 16. If the municipal officers or town clerk neglect to
perform their duties herein required, so that the jurors called for
from their town are not returned, they shall be fined not less than
ten, nor more than fifty dollars each,

SEe. 17.  Any constable, neglecting to perform his duties herein
required, shall be fined not exceeding twenty dollars; and any
town for a like neglect of its duties shall be fined not exceeding
one hundred dollars. ‘
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SEc. 18. If the clerk of the court, or sheriff, neglects to per-
form his duties so as to prevent a compliance with any of the pro-
visions of this chapter, he shall be fined not exceeding fifty dollars.

SEC. 19. Any juror, who, after being notified and returned,
unnecessarily fails in his attendance, shall be fined as for contempt,
not exceeding twenty dollars, unless he resides in Portland, and

-then, not exceeding forty dollars.

SEc. 20. Any town clerk or municipal officer, who commits a
fraud on the box previous to the draft, in drawing a juror or in
returning a name into the box, which had been fairly drawn and
drawing another in its stead, or in auy other mode, shall be fined
not exceeding two hundred dollars, half to the use of the state and
half to the prosecutor. '

Skc. 21.  All fines imposed by seetious sixteen, seventeen, eight-
een and nineteen, shall be recovered by indictment, information, or
action by the county treasurer to the use of the county where the
offence is committed.

CHAPTER 107.

DEPOSITIONS.

DEPoSITIONS IN GENERAL.

Sec. 1. In what cases depositions may be used.

Before whom they may be talken.

‘When case is deemed pending, for the purpose of taking depositions.

Reasons for which they may be taken and used.

On application of the party, a justice or notary may issue summons
to deponent; deposition of adverse party, to be taken by com-
missioner,

Service of such notice, how made.

Who is to be considered attorney of the adverse party.

Notice to one of the adverse party sufficient; time of notice; verbal
notice by the justice or notary; due notice to be given when
deposition is taken out of the state.

9. TForm of notice to adverse party.

10, TForm of summons to deponent.

11. Witness may be compelled to give his deposition.

12. Deponent to be sworn before examination.

13, Who may write the deposition.

14, If deception is used in giving notice, deposition may be rejected.
No deposition to be closed until one hour after time appointed.

Form of caption.

Depositions to be delivered in court, or sealed up and directed.

o o b0

>

15.
16.
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DEPOSITIONS. [TITLE IX.

Sk, 17. Not to be used if the reason for talking no longer exists.
18, Objections to competency of witness or to questions, must be sea~
sonably made.
19, When depositions may be used in a second suit.
20. The court may admit or reject depositions taken out of the state.
21. Thecourt may issue commissions to take depositions out of the state.

DrPOSITIONS IN PERPETUAM,

Skc. 22, Application for taking a deposition in perpetuam, and notice to

persons interested.

23. How such depositions are to be taken and certified.

24, To be recorded, and where.

25, When it may be used in evidence.

26, Such depositions may be taken out of the state, upon a commission
issued from the supreme judicial court.

27. The court to order notice, and on hearing may issue a commission
to take such depositions.

28, Such deposition to be taken upon written interrogatories; applica-
tion may be filed in vacation, and notice given.

PENALTY FOR REFUSING TO APPEAR, OR TO GIVE DEPOSITIONS.

Skc. 29, Proceedings to compel a deponent to appear and depose. Adjourn-
ment if he refuses to appear. Capias may then issue. Who
may serve it and where, Punishment if he refuses to depose.

DEPOSITIONS IN GENERAL,

SEc. 1. Depositions taken for the causes, and in the manner
hercinafter mentioned, may be used in all civil suits or causes,
petitions for partition of' land, libels for divorce, prosecutions for
the maintenance of bastard children, petitions for review, aund in
trials before arbitrators, referees, and county commissioners; and
in cases of contested sensatorial or representative election. Depo-
sitions or affidavits may also be taken in application for pensions,
bounties, or arrears of pay under any law of the United States.

SEo. 2. A justice of the peace or notary public may take depo-
sitions to be mnsed in a pending cause, in which he is not interested,
nor then nor previvusly counsel. («)

Smo. 8. No suit, petition, libel or prosecution, for the purposes
of this chapter, shall be considered pending, #:// [until] the process
therein has been dnly served on the respondent, or such notice ag
is required by law, or ordered by the court, has been duly given ;
and no such deposition shall be used in the trial of any canse,
except by consent of parties, nnless the notice hereinafter men-
tioned is duly given to the adverse party.

Sko. 4. Depositions may be taken for any of the following
causes,

First—~When the deponent is so aged, infirm, or sick, as not
to be able to attend at the place of trial.

(a) 25 Me., 439; 66 Me., 852; 68 Me., 219,
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Second.—When the deponent resides out of, or is absent from
the state.

Third.—When the deponent, before the session of the court
where the deposition is to be used, is bound to sea on a voyage
[or] is about to go out of the state, or more than sixty miles from
the place of trial, and [is] not expected to return in season to
attend it. :

Fourth.—When the deponent is judge of the supreme judicial
court, [superior court] or court of probate, and is prevented by
his official duty from attending the trial.

L7ifth—When the deponent resides in a town other than that
in which the trial is to be had; and also when he resides in the
same towu; but in the latter case, the deposition shall not be
used, unless, at the trial, the party offering it shows the deponent’s
death or permanent removal from that town.

Sixth.—When the deponent is confined in prison, and such
Imprisonment is continued until after the trial.

Ske. 5. On application of either party to a justice of the
peace or notary public, e may issne a summons to any deponent,
except the adverse party, to appear at a designated time and place
to give his deposition, and [shall issuc] a notice to the adverse party
to be then and there present ; and thie deposition may then and there
be taken by him or any other justice or notary, but the deposition
of sucl adverse party may be taken by commission ¢n like manner
ag is now provided for taking depositions of other witnesses by
commission.

SEc. 6. The notice to the adverse party shall be served on him
or liis attorney by reading it in his presence and hearing, or by
giving to him, or leaving at his place of last and usual abode, an
attested copy thereof; and the service may be made by a sworn
officer, or by any other person and proved by his affidavit.

Swo. 7. No person, for the purposes of this chapter, shall be
considered such attorney, unless his namne is indorsed upon the writ,
or the summons left with the defendant, or he has appeared for his
principal in the cause, or given potice in writing that he is
attorney of such adverse party. (@)

Src. 8. Where there are several plaintiffs or defendants, the
notice shall be snflicient if given by the justice or notary to one
or more of them ; the adverse party shall be allowed not less than
at the rate of one day, Sundays excepted, for every twenty miles
travel from lisusnal place of abode to the place of caption, between
the service of notice and [the] time appointed for taking the

deposition. Verbal notice to the adverse party by a justice or

{a) 29 Me., 69; 33 Me., 423; 306 Me., 359; 52 Me., 480.
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notary shall be sufficlent; and when a deposition is taken out of
the state, and not under a commission, the adverse party or his
attorney shall have due notice thereof, (@)

Src. 9. The notice to the adverse party, if in the state, shall
be in substance as follows :—

“ , 88, To , of , in the county of ,

Greeting.

‘Whereas A. B, of , has requested, that the deposition of
C. D., of , may be taken to be used in an action of , pend-
ing between you and the said A. B., and the of s
in , and the day of ~——, [18—,] at of the [0”]clock
in [the] noon, are the place and time appointed therefor ;
you are hereby notified to be present and put such questions as
you think fit. Dated this day of , 18—,
, Justice of the Peace.”

Sko. 10. The justice or notary, when requested, shall issue a
summons to the deponent in substance as follows, viz. :—

“ , 88, To C. D., of , in the county of ——.

Greeting.

Whereas A. B., of , in the county of , has requested
that your deposition be taken, to be used in an action now pend-
ing between him and K. F., of , in the county of
the of , in the town of , and the day of
, [18—] at of the [0"] clock in the uoon, arc the
place and time appointed therefor ; you are thereforerequired, in
the name of the state of Maine, there and then to appear and
testify what you kuow relating to said action. Dated this
day of , in the year

, and

—-—, Justice of the Peace.”

The summons may be served and the service thereof proved as
in section six.

SEc. 11. A witness may be compelled to attend and give his
deposition in like manner and under the same penalties as a wit-
ness is compelled to attend and testify in court; but not to travel
more than thirty miles to give his deposition; and such deposition
shall not be used in any trial, except for the causes mentioned in
section four, unless the adverse party uses the witness at such
trial.

SEc.12. The deponent shall be first sworn to testify the truth,
the whole truth, and nothing but the truth, relating to the canse
or matter for which the deposition is to be taken; and he shall
then be examined, first by the party producing him, on verbal or

72(&) 164%10., 43; 86 Me., 283; 61 Me., 509; 62 Me., 52, 53; 64 Me., 533;
Me,, 471,
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written interrogatories, and then by the adverse party, and by the
justice or the parties afterwards, if they see cause. (@)

SEc. 18. The deposition shall be written by the justice or
notary, or by the deponent or some disinterested person, in the
presence and under the direction of such justice or notary; and
after it has been carefully read to or by the deponent, it shall be
subscribed by him,

Sme. 14.  If the adverse party is notified to take depositions in
the same canse at two places at the same time, or any deceptive
means are used to prevent his attendance at the taking of any
depositions, the court for such reason may reject them ; and no
deposition slall be closed till the expiration of one hour after the
time appointed for the taking.

SEc. 15. The justice or notary shall make out a certificate and
annex it to the deposition, therein stating the following facts: (6)

First—That the deponent was first sworn according to law, 5

and when.

Second.—By whom the deposition was written ; if by the depo-
nent or some disinterested person, he must name him, and that it
was written in his presence and under his direction.

Third.—Whether the adverse party was notified to attend, and
did or did not attend.

Lourth.—The cause in which the deposition is to be used and
the names of the parties thereto.

L7fth.—The court or tribunal in which it is to be tried, and the
time and place of trial.

Sizth.—The cause of taking the deposition.

Skc. 16. The deposition shall be delivered by the justice to
the court or referees before whom the cause is to be tried, or
inclosed and sealed up by him, and directed to such court or
referees, and kept sealed till opened by their order.

Sro. 17. When a deposition is so taken, it shall not be used
on trial, if the adverse party shows that the cause for taking it no
longer exists. (¢)

SEc. 18, Objections to the competency of a deponent, or to the
questions or answers, may be made when the deposition is pro-
duced, as if the witness testifled on the trial; but if a deposition
is taken on written interrogatories, all objection to an interrogatory
shall be made before it is answered; and if it is not withdrawn,
it shall be noted thereon, otherwise it shall not afterwards be
allowed.

{a) 24 Me., 178; 84 Me., 71; 85 Me., 133, 372, 511; 88 Me., 144; 44 Me,, 5.

() 5 Me., 16; 28 Me., 33; 81 Me., 587; 33 Me., 381; 34 Me., 71, 210; 36
Me., 73, 283, 468; 38 Me., 148; 41 Me., 335; 44 Me., 75; 45 Me., 470;

68 Me., 219.
(c) 20 Me., 259; 28 Me., 41; 63 Me., 419

987
Cuar. 107.

Who may

write the

deposition.

R. 8., c. 107,
13

§ 18,
66 Me., 353.

If decep-
tion is used
in taking, it
may be
rejected,
When it may
be closed.

R. 8., c. 107,
§ 14,

Form and

requisites of

caption,

R. 8., c. 107,
15,

To be deliv-
eredin court,
or sealed up
and direeted,
R. 8., c. 107,
§ 16.

70 Me., 202,
When not to
be used.

R. 8., ¢. 107,
§ 11,

Objections
to compet-
ency, when
to be made.
R. 8., ¢. 107,
18.
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DEPOSITIONS. [TITLE IX.

SEc. 19. When a plaintiff becomes nonsuit, or discontinues his
suit and commences another for the same cause, between the same
parties or their representatives, all depositions lawfully taken for
the first may be used in the second suit, if they were duly filed in
the court where the first snit was pending, and remained on file
till the commencement of the second.

SEc. 20. The court may admit or reject depositions taken out
of the state by a justice, notary, or other person lawfully
empowered to take them. («)

SEc. 21. The justices of the supreme judicial court may issue
commissions to take depositions withont the state, to be used in
peuding sunits in the state, on such terms and conditions as they
think proper.

DEPOSITIONS IN PERPETUAM.

Sme. 22, When any person wishes to perpetuate the testimony
of a witness, he shall make a statement in writing under oath, briefly
setting forth in substance his title, interest, or claim in the sub-
jeet to which the desired testimony relates, and the names of all
persons supposed to be interested therein, and the name of each
witness proposed to be examined ; and shall deliver the statement
to a judge or register of probate, notary public, clerk of the
supreme judicial court, or justice of the peace and quorum, request-
ing him to take the deposition of sueh witness; and he shall
thereupbn cause notice to be given, of the time and place for tak-
ing such deposition, to all persons so named in the statement,
which may be given and proved asin case of other depositions.

Src. 23. The depounent shall be sworn and examined, and the
deposition written, read, and subscribed, as other depositions; and
the persou taking it shall annex to it a like certificate, as near ag
the case will admit, and also state therein that it was taken in
perpetual remembrance of the thing, and the name of the person
at whose request it was taken, and of all who were notified, and

_all who attended.

Sro. 24. The statement, deposition, and certificate, within
ninety days after the taking, shall be recorded in the registry of
deeds in the county where the land or any part of it lies, if the
deposition relates to real estate ; if not, in the county where the
parties or some of them reside.

Sec. 25. All snch depositions, recorded as aforesaid, or a copy
thereof attested by the register of deeds, may be used in the trial
of any cause pending when the deposition was taken, or com-
menced afterwards, between the person at whose request it was

(a) 29 Me., 167; 81 Me., 506; 32 M., 180; 41 M., 107; 50 Me., 421;
52 Me., 480; 63 Me., 52,
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taken, and either of the persons named in the statement and duly
notified, or those claiming nnder either, concerning the title, clain,
or interest set forth in the statement, subject to the same objections
as if originally taken for the suit.

Sec. 26. Depositions, to perpetuate the testimony of witnesses
living out of the state, may be taken in any other state, or foreign
country, npon a commission issuned by the supreme judicial court ;
aud the persons desirous to procure such depositions may apply to
said court and file a statemeunt as aforesaid; and if it relates to
real estate in this state, the statement shall be filed in the county
where it lies ; if' not, in the county where some of the parties reside.

SEC. 27. The court shall order notice to be served on each of
the persons named in the statement living in the state, fourteen
days before the time appointed for hearing the parties, and on hear-
ing the parties, or the applicant, if no adverse party appears, may
issne a commission for taking such deposition as in a cause pendiug.

SEc. 28, The deposition shall be taken on interrogatories filed
by the applicant, and cross interrogatories by any party adversely
interested, substantially as when taken to be used in pending canses.
Or the person wishing to take the deposition may file his statement
in the clerk’s office in vacation, and cause notice to be given to the
persons named therein as interested, fourteen days at least before
the next term of the conrt, at which time the parties may be heard.

PENALTY FOR REFUSING TO APPEAR OR TO GIVE DEPOSITIONS.

SEC. 29. When a magistrate, duly authorized, has summoned a
person before him to give his deposition or aflidavit in any case
authorized by this chapter, pending in this or any other state; the
summons has been served and returned by a proper officer or other
person, and proof thereof is enfered on the snmmons ; legal fees
have been tendered him a reasonable time before the day appointed
for taking the deposition ; and he refuses to attend, the magistrate
may adjourn the time of taking his deposition, and issne a capias,
directed to a proper officer, to apprehend and bring such person
before him ; and if| at the time of the adjournment, he is not appre-
hended, the magistrate may adjourn from time to time, until he is
brought before him ; and if he then refuses to depose and answer
such questions as are propounded to him by either of the parties
or persons interested, under his direction, he may commit him to
the prison of the county for contempt, as the supreme judical court
may commit a witness for refusing to testify. The capias may be
gerved by the sheriff, deputy sheritf, or any constable of the county,
in which such person resides ; and if he escapes into another county,
either of said officers may arrest him there, and bring him before
said magistrate,
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CHAPTER 108.

REFERENCE OF DISPUTES BY CONSENT OF PARTIES.

Ske. 1. What controversies may be referred; powers of referees; form of

submission ; not to be revoked but by consent.

9. Submission of all demands, and of a specific demand.

3. All referees must hear; a majority may decide; may allow costs or
not; may swear witnesses.

4, How and when report is to be returned to court.

5. Report accepted, rejected or recommitted; exceptions; notice of
new hearing ; judgment on report; writ of error to review it,

Whateontro-  Smc, 1. All controversies which may be the subject of a per-
versies may N . N
be referred; sonal action, may be submitted to one or more referees, who shall

powers of . , \ . - )
refercos ; nob Lave the same powers as those appointed by the court; and the

tgvl:)?:ed parties personally, or by attorney, may sign and acknowledge an
r * » 3 »
R.S.c.108,§1. agreement before a justice of the peace, though he is one of the

5 Me., 41. , .
181Me’., 953, referees in substance as follows:

251, « § ‘ . .
22 e, 241. Kuow all men by these presents, that ) , of — in
gg %e-, %30 the county of , and , of , in the county of ,
Me, B . , . ]
34 Me,, 161, have agreed to submit the demand made by said , against said
ggfl"" 2, , which is herennto annexed,” (and all other demands between

41 Me., 857, the parties, as the case may be,) “to the determinati
47 Me., 425, 1 S, a8 y be,) te ion of

55 Me., 245. , [and] ; and jundgment rendered on
gg %I[g: %gg their report, or that of a majority of them, made to the supreme
gihf&-): 50,  judicial court for the county of , within one year from this
64 Me., 367.  day, shall be final. And if either party neglects to appear before
Form. the referees, after proper notice given to him of the time and place
appointed for hearing the parties, they may proceed in his absence.

Dated this day of ——, A, D., 18—
Such agreement shall not be revoked without mmntnal consent ;
but the parties may agree wheu the report shall be made, and

vary the form accordingly.

Eggﬁiﬁ:ion Src. 2. If all demands between the parties are so snbmitted,

mands, and 1o specific demand need be annexed to the agreement ; but if a
of a specific

demand. specific demand only is submitted, it shall be annexed to the
R.8.c.,108,§2. agreement and signed by the party making it, and so stated as to

be readily understood. (@)

All referees SEc. 8. All the referees must meet and hear the parties; but
must hear; L. , o
majority a majority may make the report, which shall be as valid as if

may deeides oioned by all, if it appears by the report, or certificate of the dis-

(¢) 9 Me., 16; 22 Me,, 241; 30 Me,, 114; 356 Me,, 358; 45 Me., 375;
55 Me., 246; 68 Me,, 324,



TITLE IX.] TIMBER AND CORD WOOD.

senting referee that all attended and heard the parties. They
may allow costs or not to either party unless special provision is
made therefor in the submission, but the court may reduce their
compensation ; and any referee may swear witnesses. (@)

Src. 4. The report shall be made to the court and within the
time specified in the submission ; one of the referees shall deliver
it into court, or it shall be sealed up and sent sealed to the court,
and [be] opened by the clerk.

Skc. 5.
and either party may file exceptions thereto ; if recommitted, the
referees shall notify the parties of the time and place of a new
hearing ; and when the report is accepted, judgment shall be
entercd thereon as in case of submissions by rule of conrt; and
either party may bring a writ of error to reverse such judg-
ment. ()

The court may accept, reject, or recommit the report,

(a) 1 Me., 665 30 Me., 553;
(b) 6 Me., 25; 8 Me., 290,
41, 116; 32 Me., 79;
511; b1 Me., 31;

35 Me., 284; 50 Me., 65,
23 Me., 487; 27 M., 193;
36 Me., 100; 87 Me., 506;
55 Me., 637; 66 Me., 145;

29 Me., 70;
40 Me., 196;
50 Me., 285.

31 Me.,
41 Me., 409,

CHAPTER 109.

TIMBER AND CORD WOOD; HOW IT MAY BE DISPOSED OF IN
CERTAIN CASES.

Src. 1. On application of owners of certain interests in wood lands, the

supreme judicial court, after notice and hearing, may grant
leave to sell the wood.

2. Commissioners to be appointed therefor, and to give bond.

3. Proceeds, how invested ; appropriation of income.

4, Court to appoint trustees of such proceeds, who shall give bond.

Ske. 1. Any person seized of a frechold estate, or of a
remainder or reversion in fee simple, or fee tail, in a tract of
woodland or timber land, on which the trees are of a growth and
age fit to be cut, may apply to the supreme judicial court in any
county for leave to cut and dispose of such trees, and invest the
proceeds for the use of the persons interested therein; and the
court, after due notice to all persons interested, and a hearing of
the parties, if any appear, may appoint one or more persons to
examine the land and report to the conrt, and the court may there~
upon order the whole or a part of such trees to be cut and sold,

and the proceeds brought into court, snbject to further orders.
63
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COMMISSIONERS IN OTHER STATES. [TITLE IX.

Smc. 2. The court shall appoint one or more commissioners to
superintend the cutting and sale of such trees, who shall account
for the proceeds to the conrt, and be under bond to the clerk for
the faithful performance of their trust.

SEc. 8. The court may canse the net proceeds of sale to be
invested in other real estate in ¢A<s [the] state, or in public stocks,
to the same uses and under the samne limitations as the land ; and
the income thereof to be paid to the persons entitled to the income
of the land, or apportioned among the persons interested in the
estate, according to their interest.

Sec. 4. The court may appoint one or more trustees, remov-
able at zheir [its] pleasure, to hold such estates or stocks for said
nses, who shall give bond, with snfficient sureties, to said clerk,
for the faithful discharge of their duty.

’

CHAPTER 110.

COMMISSIONERS TO TAKE ACKNOWLEDGMENT OF DEEDS AND
OTHER CONTRACTS, AND DEPOSITIONS IN OTHER STATES.

Sec. 1. Appointment of commissioners; their power to autheuticate deeds.
2. Legal effect of their official acts and certificates.

3. May administer oaths, and take depositions,

4, Qualification and seal.

SEo. 1.
in any other of the United States, and in any foreign country,
who shall continue in office during his pleasure; and have anthor-
ity to take the acknowledgment and proof of the execution of any
deed, other conveyance, or lease of any lands lying in this state;
and of any contmct; letter of attorney, or any other writ, under
seal or not, to be used or recorded in this state.

SEC. 2. Such acknowledgment or proof, taken according to
the laws of this state, and certified by any snch commissioner
nuder his seal of office, annexed to or indorged on such instru-
ment, shall have the same force and effect, as if done by an officer
anthorized to perform such acts [with-]in this state.

Skc. 3. Every commissioner thus appointed may administer
any oath, lawtully required in this state, to any person willing to
take it; and take and duly certify all depositions, to be nsed in
any of the courts in this state, in conformity to the laws thereof,
on interrogatories proposed under commission from a court of this

The governor may appoint one or more commissioners
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state, by consent of parties, or on legal notice given to the opposite
party; and all such acts shall be as valid as if done and certified,
according to law, by a magistrate in this state.

SEC. 4. Every such commissioner, before performing any duty
or exercising any power in virtue of his appointment, shall take
and subscribe an oath or affirmation, before a judge or clerk of one
of the superior courts of the state or country in which he resides,
well and faithfully to execute and perform all his official duties
under the laws of Maine; which oath, and a description of his

. seal of office, shall be filed in the office of the secretary of this
state.

CHAPTER 111.

PREVENTION OF FRAUDS AND PERJURIES IN CONTRACTS, AND

SEc.

L

8.

9.
10.
11,
12.

ACTIONS FOUNDED THEREON,

Cases in whicll promises must be in writing, but the consideration
need not be expressed therein.

No action to be maintained on a contract made by a minor, unless
ratified after becoming of age.

Representation of another’s ability or character, to be in writing,

What contracts for sale of goods must be in writing,.

Agreement that goods sold and delivered and note taken therefor,
shall remain the payee’s, void, except as between the parties,
unless in the note and recorded ; clerk’s fees for recording.

Assignment of wages must be recorded by town clerk, His fee.

Accounts against state, counties, towns, &c., must be sworn to, if
required.

When specific performance of a confract may be enforced by bill in
equity.

What decree shall be made; the conveyance to be good.

Enforcement of the decree by writ of seizin,

Proviston in case of the death of the obligee before conveyance.

Administrator of contractor may petition for authority to convey.

Sec. 1. No action shall be maintained in any of the following

cases i—
First—To charge an executor or administrator upon any
special promise to answer damages out of his own estate.
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FRAUDS AND PERJURIES, [TITLE IX.

Second.—To charge any person upon any special promise to
answer for the debt, default, or misdoings of another. (&)

Third.—To charge any person upon an agreement made in
consideration of marriage.

Fourth—Upon any contract for the sale of lands, tenements,
or hereditaments, or of any interest in or concerning them. (%)

Fifth.—Upon any agreement that is not to be performed within
one year from the making thereof. (¢)

Siwth—Upon any contract to pay a debt after a discharge
therefrom under the bankrupt laws of the United States, or assign-
ment [or insolvent] laws of this state.

Unless the promise, contract, or agreement, on which such
action is brought, or some memorandum or note thereof, is in
writing and signed by the party.to be charged therewith, or by
some person thereunto lawfully authorized; but the considera-
tion thereof need not be expressed therein, but may be proved
otherwise. (d) :

Sec. 2. No action shall be maintained on any contract made
by a minor, unless he, or some person lawfully authorized, ratified
it in writing after he arrived at the age of twenty-one years, except
for necessaries, or real estate of which he has rveceived the title and
retains the benefit.

SEc. 8. No action shall be maintained to charge any person
by reason of any representation or assurance, concerning the
character, conduct, credit, ability, trade or dealings of another,
unless made in writing, and signed by the party to be charged
thereby or by some person by him legally authorized.

Skc. 4. No contract for the sale of any goods, wares, or mer-
chandize, for thirty dollars or more, shall be valid, unless the pur-
chaser accepts and receives part of the goods, or gives something
in earnest to bind the bargain, or in part payment thereof, or some
note or memorandwun thereof is made and signed by the party to
be charged thereby, or by his agent. (e)

SEc. 5. No agreement that personal property bargained and
delivered to another, for which a note is given, shall remain the
property of the payee till [until] the note is paid, is valid unless it is

(a) 7 Me., 360; 21 Me., 412, 550; 22 Me., 307; 20 Me., 349; 36 Me., 114;
41 Me., 559; 46 Me,, 145; 53 Me,, 442,

(b) 12 Me., 509; 15 Me., 16, 63, 203; 16 Me., 214; 18 Me., 18; 22 Me.,
307; 23 Me., 134; 85 Me., 220; 38 Me., 240; 41 Me., 301; 48 Me., 345
53 Me., 147, 304; 64 Me., 109, 407; 55 Me., 106; 71 Me., 484, 532,

{c) 10 Me., 35; 15 Me., 204; 20 Me., 121; 31 Me., 556; 46 Me., 157;
56 Me., 193, 380; 65 Me., 306; 71 Me., 508,

(d) 3 Me., 4165 4 Me., 9, 263; 53 Me., 24; 66 Me., 343,

(e) 9 Me., 81; 12 Me., 476; 13 Me., 427; 19 Me., 139; 26 Me., 399;

39 Me., 101} 41 Me., 69, 528;
57 Me., 163; 60 Me., 273; 62 Me., 355;

48 Me., 211, 380; 53 Me., 510; 54 Me,, 110;
64 Me., 449; 66 Me., 341-4.
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made and signed as a part of the note, nor when it ¢s [and no such
agreement although] so made and signed in a note for more than
thirty dollars, [is valid,] except as between the original parties to
said agreement, unless it is recorded like mortgages of personal
property, and on receipt of twenty-five cents, each town clerk shall
record such notes in a book kept for that purpose. (@)

SEC. 6. No assignment of wages shall be valid against any
other person than the parties thereto, nnless such assignment is
recorded by the clerk of the city, town or plantation organized for
any purpose in which the assignor is commorant, while earning
such wages; [and the clerk’s fee] The fee to be paid the clerk
Jor any such record shall be twenty-five cents.

Ske. 7. Every person presenting an account or claim against
any town, village corporation, ¢ity, county, or the state, for services
rendered, articles furnished, or expenses incurred, shall canse said
account or claim to be verified by oath, when required to do so,
by any person whose duty it is to aundit the same; and if said
claimant refuses so to verify, his claim shall be rejected.

Src. 8. If a person, who has contracted in writing to convey
real estate, dies before muking the conveyance, the other party
may have a bill in equity in the supreme judicial court to enforce
specific performance thereof, against his heirs, devisees, executors
or administrators, it commenced within three years from the grant
of administration, or [from] the time when he is entitled to such
conveyance, but not cxceeding four years after the grant of admin-
istration, if written notice of the existence of the contract is given
to the executor or administrator within one year after the grant
of administration.

Ske. 9. If it appears that the plaintiff is entitled to a convey-
ance, the court may authorize and require the executor or admin-
istrator to convey the estate as the deceased ought to have done;
and if any of the heirs or devisees are in the state and competent
to act, the court may direct them, instead of the executor or
administrator, to convey the estate or join with either in such con-
veyance ; which shall pass the estate as fully as if made by the
contraetor.

SgEc. 10. If the defendant neglects or refuses to convey accord-
ing to the decree, the court may render judgment for the plaintiff
for possession of the fand, to hold according to the termns of the
intended conveyance, and [may] issne a writ of seizin as in a real
action, nnder which the plaintiff, having obtained possession, shall
hold the premises as effectually as if conveyed in pursuance of the

(a) 69 Me., 394; 62 Me., 254; 65 Me., 491;+ 70 Me., 69,
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RECOGNIZANCE FOR DEBTS. [TITLE IX,

decree ; or the court may enforce their decree by any other pro-
cess according to chancery proceedings.

Skc. 11.  If the person, entitled to such conveyance, dies before -
bringing his suit, or before the conveyance is completed, or such
seizin and possession are obtained, his heir, devisee, or other per-
son entitled to the estate under him, may bring and prosecute such
suit, and shall be entitled to the conveyance, or seizin and posses-
gion, in like manner as the obligee.

Sro. 12. If the party to whom any snch conveyances was to be
made, or those claiming under him, do not commence a suit as
before provided, and the heirs of the deceased party are under age,
or otherwise incompetent to convey the lands contracted for, the
executor or administrator of the deceased may file a bill in equity
in the supreme judicial court, setting forth the contract, and ecir-
cnmstances of the case ; wherenpou the conrt, by their decree, may
anthorize such executor or administrator to convey the estate as
the deceased should have done; and such conveyance shall be
deemed a performance of the contract on the part of the deceased,
8o as to entitle his heirs, executors, or administrators, to demand
a performance thereof on Ais [the] part. [of the other party.]*

CHAPTER 112.

RECOGNIZANCE FOR DEBTS.

SEc. 1. Who may enter into recognizance, and the form thereof.

2. The justice to certify, record, and deliver to creditor, to be filed and
recorded with the clerk of the courts; who may issue and renew
execution thereon, to be executed by all proper officers.

" 8. When not to run against thelands or body of the debtor,

4. Administrator of creditor may renew execution; if debtor dies, or
after three years, action of debt may be brought as on judgment,

8. Consequence, if one of several debtors or creditors dies.

6. Remedy, if execution is wrongfully issued.

SEc. 1. Any person legally capable, may recognize to Pay a
debt by signing, sealing and acknowledging a recognizance before
& justice of the peace, in substance as follows :—

* [Nore. The grammatical inaccuracy of this line was brought to the
commissioner’s attention by Ex-Judge Henry C. Goodenow, of Bangor.]
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“I, A. B, of , in the county of ——, do owe unto C. D,,
of , in the county of , the sum of § ~—, to be paid to
the said C. D., on the day of , 18— and if I fail to pay
said debt at the time aforesaid, I will and grant that the said debt
be levied of my goods and chattels, lands, and tenements, and in
want thereof upon my body.

In testimony whereof, I have hereto set my hand and seal, this
day of , A. D, 18—

SEC. 2. The justice shall annex his certificate to it, record it
and deliver it to the creditor; and if the debt is not paid at the
time appointed, the creditor may deliver the recognizance to the
clerk of the conrt of the county where taken, wlo shall record it
in a book kept for that purpose, and place it on the files of the
court; and at any time within three years after the debt hecomes

dne, without any order of court, he may issue an execution thereon,
including all interest due by the terms of the recognizance, varying
the form of the execution accordingly, to be renewed by the clerk,
served, and executed by all proper officers, as any other execution,

Ske. 3. It the sum originally due on such recognizance does
not exceed twenty dollars, exeention shall not be issued against
the lands of the debtor; and if the sum is less than ten dollars, it
shall not be issued against his body. ’

SEc. 4. If the creditor dies before the debt is fully paid, his
execntor or administrator may renew such execution in his own
name ; and if the debtor dies, no execntion shall issue of course,
but the creditor in that case, and also after the expiration of three
years from the time of payment in the recognizance, may have an
action of debt as in case of judgment.

Skc. 5.
or more of them dies before the debt is paid, the rights of the sur-
viving creditors, and the obligations of the surviving debtors, shall
be the same as in case of a judgment.

SEc. 6. Any person, injured by the suing out or service of
such execution, shall have his remedy by writ of andita querela
or otherwise, as in case the execution had been sued out upon a

Where there are several debtors or creditors, and one

jndgment,
bl
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CHAPTER 113.

RELIEF OF POOR DEBTORS.

ARRESTS ON MESNE PROCESS.

No arrest on mesne process on contract, except where specially
provided. Arrests allowed in actions not founded on contract.

ARRESTS AND DISCLOSURES ON LEAVING THE STATE.

Debtor about to leave the state, may be arrested in certain cases.

Disclosure on such arrest, how made,

Notice thereof to be given to the plaintiff,

Justices may adjourn.

Mode of making disclosure; adjudication of justices; effect of
discharge.

Lien on property disclosed, how preserved. Provisions of section
fourteen applicable,

DISCLOSURES ON MESNE PROCESS BEFORE JUDGMENT,

Defendant may in all cases disclose on return of writ, Notice, how
to be given,

Effect thereof; lien on properfy disclosed.

Certificate of real estate disclosed to be filed in registry of deeds.

How to preserve lien on personal estate.

Disclosure on mesne process by consent of parties, how to be made.

Execution to issue against body, unless there is a disclosure and
discharge.

Certain property, which cannot be come at to be attached, to be
delivered up on disclosure, or assigned.,

BoxDs IN MESNE PROCESS AND DISCLOSURES AFTER JUDGMENT,

SEc. 15.  Persons arrested may give bond to disclose in a certain time after

16.
17.

18,

judgment.

Proceedings if debtor has given bond on mesne process.

Debtor in such case may go at large thirty days during the lien on
the property disclosed.

Effect of creditor’s election to arrest on execution or otherwise,

ARRESTS AND BoNDS oN EXECUTION, AND DISCLOSURES THEREON.

Skc, 19,
20,

21,
22,
23.
24,

25.
26,

217,

No arrest on execution if debt is less than ten dollars.

Arrests in other cases, and mode of release. Proceedings if not
discharged.

Debtor may disclose without giving bond, when and how. Officer’s
fees to be first paid.

Debtor in jail may also disclose, and how. Notice how served.
What fees to be first paid.

If not discharged, remanded; otherwise oath administered and cer-
tificate given, and effect of it.

Bond may be given on such arrest; condition and effect thereof.

Valid statute bond if not double the amount.

Aypplication by a deb% bonded or imprisoned, to a justice, for
privilege of poor debtor’s oath. Justice to appoint time and
place, and cite creditor.

Citation, how served on any one creditor, his attorney or agent.
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SEo.

Src.

Seo.

Sk,

28,
29,

30,
L1

32,
33.
34.
35,
86,

37,
38,

39,

40.

43,
44,

45,
46,

47.

48,

49,

50.

b1
52,
63,

54.
56,
b6,
b7,

b8,
69.

Examination before two justices of the quorum; proceedings.

Creditor may put questions, have them answered in writing and
sworn to, and may have a copy.

When the justices may administer the oath. Form thereof.

Certain p170pe1'ty disclosed, which cannot be come at to be attached,
may be appraised and set off to the creditor, and how,

Creditor may accept it within thirty days; if not, returned to debtor,

Form of justice’s certificate of discharge.

Effect of such certificate.

Effect of voluntary release by creditor, from arrest on execution.

Officer may indorse such release on the execution, and then levy
the execution on property.

Preservation of creditor’s lien on real estate disclosed.

Lien on personal estate disclosed; consequences if debtor or any
person transfers or conceals it.

Bond taken on execution to be returned therewith, for bhenefit of
creditor,

Amount recoverable thereon, if forfeited.

ARRESTS FOR TAXES,

Persons arrested for taxes entitled to the privileges of this chapter.
Variation in form of oath and certificate.

GENERAL PROVISIONS.

Manner of selecting the justices to take the disclosure; if two do
not agree, they may select a third; if they cannot agree on a
third, the officer mmay choose him; majority may decide.

Judges of municipal or police courts may act as justices.

Persons incompetent as witnesses not to be precluded from taking
poor debtor’s oath,

Costs for creditor if debtor is not discharged.

Debtor twice refused a discharge may apply to court for a commis-
sioner to disclose again; who shall give notice, proceedings.
After debtor is examined, other evidence or depositions may be
introduced ; and same depositions may be used in subsequent

disclosures.

Bond valid though not taken for exact amount; officer not respon-
sible beyond actual damage.

Suits on bond to be brought within one year after forfeiture; except
as provided in sections 90 and 92 of chapter 81,

Creditors not to be cited to disclosures on islands. Exceptions.

D1soLOSURE COMMISSIONERS.

Supreme court shall appoint commissioners of disclosure,

Owners of judgments may have a disclosure before a commissioner.

Creditor to apply to commissioner in writing; his statement and
prayer,

Commissioner shall issue subpoena to debtor.

Service of subpeena. Length of notice.

Debtor shall disclose on oath, and may be examined by petitioner.
Coin, currency, and other property to be delivered by debtor to
petitioner. In case of disagreement as to value, remedies.

By filing certificate, petitioner creatgs a lien on real estate disclosed.

Debtor forbidden to dispose thereof during lHen, Penalty..

999
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SEc. 60, Persons suffered to hold property of debtor may be subpeenaed.
Proceedings. Such property subject to a thirty days’ lien.
To be assigned to creditor, when parties do not agree, if cred-
itor gives bond.

61. Commissioner may compel debtor to appear.

62, Penalty for refusing to make full disclosure,

63. Proceedings may be adjourned from day to day.

64, Fees of commissioner and of officer; how paid and taxed,

65. TFormer remedies against debtors not affected. Commissioner shall
certify disclosure on the execution,

66. After debtor’s examination, other evidence may be introduced.

FALSE DISCLOSURES AND AIDING IN FRAUDULENT CONVEYANCES.

Sk, 67. Liability of debtorif he discloses falsely. Proceedings of creditor
in such case. Effect if creditor prevails.

68. Liability of persons aiding in fraudulent concealment and transfer
of property; double damages. )
DAmMAGES oN BoNDs.
SEc, 69. In all actions npon a debtor’s bond, if debtor has taken poor
debtor’s oath, only actual damages can be recovered.
70. The new judgment on any such bond, to operate as a discharge of
the old judgment, so far as it goes. Costs,
WILLFUL TRESPASS,
Sec, T1, -Disability of persons committed for willful trespass.
SUPPORT OF DEBTORS IN JAIL,
SEc. 72, Prison keeper shall require the creditor to advance one week’s
board of debtor. Special provision in case of several executions.
73, Adjustment of price of board.
PROVISIONS RELATING TO DEBTORS TO THE STATE.
SEc. 74, Such debtor may apply to a justice of the supreme court. Notice
to be given to county attorney, or attorney general,
5. Proceedings and power to release the debtor.
76, Justice may discharge him or the debt, on payment or security for
a part.
T1. Jailer to comply with decision of judge.
78, Adjudication to be entered on the record.
79. Same power vested in the county commissioners.
80. Application by such debtor to take the poor debtor’'s oath, and
citation to the county attorney., County attorney to attend.
Oaths and certificates in such cases.
ARRESTS ON MESNE PROCESS.
SEc. 1. No person shall be arrested on mesne process in a snit

on contract, express or implied, or on a judgment on such con-
tract, except as provided in the following section; and the writ
or process shall be varied accordingly; but in all other actions,
the original writ or process may vun against the body of the
defendant, and he may be arrested and imprisoned thereon, or
give bail as provided in chapter eighty-five.

“

ARRESTS AND DISCLOSURES ON LEAVING THE STATE,

SEC. 2. Any person, a resident within ¢Aés [the] state or
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not, may be arrested and held to bail, or committed to prison
on mesne process on [a] contract express or implied, if the sum
demanded amounts to ten dollars, or on a judgment on contract,
if the debt originally recovered and remaining due is ten dollars
or more, cxclusive of interest, wlhen he is about to depart and
reside beyond the limits of ¢Ais [the] state, with property or
means of his own exceeding the amount required for his immedi-
ate sapport, if the creditor, his agent, or attorney makes oath
before a justice of the peace, to be certified by such justice on
said process, that he has reason to believe and does believe that
such debtor is about so to depart, reside, and take with him property
or means ag aforesaid, and that the demand, or principal part
thereof, amounting to at least ten dollars, is due to him.

Ske. 8. A debtor arvested orimprisoned, on request to the officer
or jailer who has him in custody, may be taken before two disinter-
ested justices of the peace and quorum, to be selected as provided
in section forty-two, to disclose the actual state of his affairs.

- 8EC. 4. Previous to the disclosure, he shall give to the creditor
or one of them, if more than one, his agent, or attorney, due notice
of his intention, and of the time and place for said disclosure, that he
may be present and select one of the justices and be heard thereon ;
such notice shall not be less than one day for every twenty miles
travel, exclusive of Sundays.

SEC. 5. The justices may adjourn from time to time, if they
see canse ; and if either of them is not present at the adjournment,
the other may adjourn to another time; but no such adjourn-
ments shall exceed three days in the whole, exclusive of
Sundays.

Swe. 6. If the debtor at the appointed time and place makes a
full disclosure of the actual state of his affairs and of all his prop-
erty, rights and credits, and auswers all proper interrogatories in
regard to the same, to the satisfaction of said justices, and they
are satisfied that the disclosure is true, and do not discover any-
thing therein inconsistent with his taking the oath prescribed in
section thirty, they may administer it to him and certify the fact
on the writ; and the debtor shall thereupon be discharged from
arrest ; and no execution issuing on the judgment in the suit, shall
run against his body, but against his property only.

SEc. 7. All attachable property disclosed by the examination,
or so much as the creditor designates to satisfy his demand, shall
be held as attached from the time of the disclosure until thirty days
after final judgment, like other attachments 5 the officer shall make
return thereof' on the writ or process, certifying the fact that the
property was so disclosed ; if it is real estate, he shall certify it to
the register of deeds, like other attachments; and if the creditor
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requires it, at any time before final judgment, he shall take into
his custody any part of the personal property so disclosed, suflicient
to secure the demand and hold it as in other cases; and the pro-
visions of section fourteen are also applicable to this class of

disclosures.

DISCLOSURES ON MESNE PROCESS BEFORE JUDGMENT.

SEc. 8. When a person is served with an original writ, or
other mesne process, founded on such contract or judgment, in any
other manner than by arrest of the body, he may, at any time
before final jndgment, appear before the court or justice, before
whom such writ or process is pending, or a disinterested commis-
sioner or commissioners appointed by said conrt or justice, and
submit himself to examination; and snch court, justice, or com-
missioner shall give notice, and proceed to take his disclosure as
provided in sections fonr, five, and six, and with like effect.

SeC. 9. On such examination, the conrt, justice, or commis-
sioner, except as provided in section fourteen, may determine that
the execution on the judgment recovered in the suit, shall run
against the property only of the defendant, or otherwise, as justice
requires, on the facts so disclosed and proved ; and all attachable
property so disclosed, from the time of the disclosure, shall be held
attached as provided in scction seven, and subject to the provis-
ions of the two following sections.

SEc. 10, If the disclosed property is real estate, the court, jus-
tice, or commissioner, shall deliver to the plaintiff a certificate
thereof, stating the names of the parties, and the amounnt of the
claim in the writ, which the plaintiff shall file with the register of
deeds for the county or district where the estate lies, within five
days after its date; and the register shall enter and file it as returns
of officers making attachments on real estate, and [shall] be entitled
to the same fees from the plaintiff.

SEc. 11, If personal estate liable to attachmentis disclosed, and
the plaintiff states that he is apprehensive that it may be removed
or concealed, so that it cannot be taken on exeeution, the court in
term time, or any justice thereof in vacation, or the trial justice
before whom the suit is pending, may issue an order duly sigued
and sealed, directing any officer aunthorized to serve processes in
the snit, to take snch property into his custody, and hold it as if
originally attached ; and he shall execute it accordingly.

SEC. 12. At any time before or after the return day of any
such writ or process, the parties to the suit, by a written agree-
ment, may appear before a justice of the peace and quornm in the
county where the suit is pending ; and the defendant shall make
the disclosures, and submit to the examinations and proceedings
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required in section eight, and the record thereof shall be returned
to the court or justice before whicl the suitis pending, before final
judgment, where the proceedings shall be the same as if the dis-
closure had been before a commissioner appointed for the purpose.

Sweo. 18.  If no such disclosure and examination are made before
final judgment, or if the result thereof is adverse to the defend-
ant’s vight to exemption from arrest, the execntion shall run against
his body.

Ste. 14, If, on any disclosure and examination before judg-
ment, it appears that the debtor possesses, has in his power, or,
with intent to protect the same from his creditors, has assigned,
secreted, or otherwise disposed of any bank bills, notes, accounts,
bonds, other contracts, or property not exempted from attachment,

but which cannot be reached to be attached from its nature or 8

otherwise, the debtor, if under arrest, shall not be released; nor
shall he be exempted from arrest on execution on judgment in
such suit, unless he assigns and delivers to such person as the
examining magistrate, court, or commissioner appoints, all such
property, or so much of it as they adjudge sufficient security for
the creditor, to be held by him, under the direction of the court
or justice before which the suit is pending, in trust for the parties,
that it may be applied and appropriated as provided in sections
thirty-one and thirty-two.

BONDS ON MESNE PROCESS AND DISCLOSURES AFTER JUDGMENT.

SEo. 15, When a person is arrested or imprisoned on mesne
process in a civil action, he may be released, by giving bond to the
plaintiff in double the sum for which he is arrested or imprisoned,
with surety or sureties, approved by him, or by two or three jus-
tices of the peace and quorum of the county where the arrest or
imprisonment is made, selected and proceeding as prescribed in sec-
tion forty-two, conditioned that within fifteen days after rendition of
judgment, or after the adjournment of the court in which it is
rendered, he will notify the creditor, his agent, or attorney, to
attend at a certain place in the county, at a time not more than
thirty, nor less than fifteen days after such notice, for the purpose
of disclosure and examination ; that he will then and there submit
himself to examination ; make true disclosure of his business affairs
and property on oath ; and abide the order of the justices thereon ;
and if the officer serving the writ takes such bond, he shall return
it to the court or justice where the suit is pending.

Sec. 16, After judgment, he may apply in writing to a justice
of the peace of the county where he was arrested, who shall issue
a citation to the creditor, his agent or attorney; and an examina-
tion and disclosure may be had before two justices of the peace
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and quorum, within the time specified in the bond ;- and the same
proceedings shall be had, and the same results [shall] follow, asin
disclosures on bonds given on execution, except as provided in the
following section. (a)

Swmo. 17. If the debtor, on such examination, does not entitle
himself, in the opinion of the justices, to the benefit of the oath.
hereinafter provided, and it appears that at that time he has any
real or personal estate, liable to attachment, or any such property
as is described in section thirty-one, they shall permit him to go at
large on his bond, during the thirty days [that] the creditor’s lien
exists on the property disclosed ; and during that time, the creditor
may elect to arrest him on execution, or [to] enforce his lien on
the property.

Sro. 18. If the creditor elects to so arrest him, and the officer
having the execution, returns that he is not found, his bond shall
be forfeited, and on judgment thereon, execution shall issue for
the amount of judgment in the original suit, and interest. If
the debtor is not arrested within that time, and does not avoid
arrest, no execution, issued or founded on such judgment, shall run
against his body, but against his property ouly.

ARRESTS ON EXECUTION, AND DISCLOSURES THEREON.

Src. 19. No person shall be arrested on an execution issued
on a judgment founded on a contract, express or implied, where
the debt is less than ten dollars, execlusive of costs; or on a prior
judgment on contract, where the amount of the original debt
remaining due is less than ten dollars, exclusive of costs; and the
form of the process shall be varied accordingly.

SEc. 20, In all other cases, except where express provision is
by law made to the contrary, an execution shall run against the
body of the judgment debtor ; and he may be arrested and impris-
oned thereon for the purpose of obtaining a discovery of his prop-
erty wherewith to satisfy it, as hereinafter stated.

SEc. 21, 'When so arrested, he may, without giving bond, dis-
close as provided in section twenty-six and the following sectious,
by serving the citation provided for in said section twenty-siz upon
the creditor or his attorney, at least twenty-four hours for every
twenty miles travel from his residence thereto. The debtor shall
pay the officer for serving the notice and keeping him from the
arrest to the disclosure, before he can be discharged.

SEc. 22. A debtor committed on execution, may disclose
thereon at the jail, in the manner and on the notice aforesaid,
which may be served by the jailer or other officer; and besides

(@) 10 Me., 335; 15 Me,, 338; 21 Me., 442; 22 Me., 401; 48 Me., 103;
51 Me., 109,
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the other fees, [he] shall pay the jailer’s fees before he can be
discharged,
Skc. 23.  If the debtor, in either case, is not permitted to take

the oath, he shall be remanded ; but if [he is] perrhitted, the jus-
tices shall administer the cath prescribed in section thirty, and
give him the certificate provided in section thirty-three; and the
officer shall make return therecof on the execution ; and no subse-
quent execntion shall anthorize his arrest.

SEC. 24. When a debtor is arrested or imprisoned on execu-
tion, he may be released by giving boud to the creditor, in double
the sum due thereon, with surety or suretiecs approved in writing
by the creditor, or by two or three justices of the peace and quo-
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rum, of the county where he is arrested or imprisoned, selected g4

and proceeding as provided in section forty-two, conditioned that
he will, within six monthis thereafter, cite the creditor before two
justices of the peace and of the quornum ; submit himself to exani-
nation, and take the oath prescribed in section thirty; pay the
debt, interest, costs, and fees, arising in said execntion ; or deliver
himself into the custody of the keeper of the jail to which he is
liable to be committed under said execution. (&) '

Src. 25.  Such bond is a valid statute bond thongh the peualty
varies not exceeding five per cent. from the snm atoresaid ; and
judgment in a suit thereon shall be rendered according to section
forty.

SEc. 26. A debtor who has given such bond may apply in
writing within the time limited in his bond to a jnstice of the peace
in the county where he was arrested, claiming the benefit of the
oath authorized in section thirty; or if he is committed or has
delivered himself into the custody of the jailer, he may apply to
a justice of the same county, or, at his request, the jailer shall
apply in his behalf, and m either case the justice shall appoint a
time and place for his examination and issue a citation to the
creditor, under his hand and seal, which citation may be in sub-

(®)
“STATE OF MAINE.

,88. To You are hereby notified of the desire
of the debtor as expressed in the foregoing application, and
day of , A. D., 18—,
of the [o’]clock in the —— mnoon, and the of

in ag the time and place

stance as follows :

that I have appointed ——, the
at

, in said county,

(¢) 5 Me., 355; 6 Me., 232; 10 Me., 125; 15 Me., 131; 20 Me,, 468; 21
Me., 388, 439: 24 Me., 124, 167, 212, 451, 547, 563; 29 Me., 482; 36 Me., 421;
44 Me., 24, D8; 48 Me., 40, 207; 49 Me., 18, 99; 57 Me., 591; 65 Me,, 220
68 Me., T7, 376; 71 Me., 405, 578,
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for said examination. And you are hereby notified to be present
and elect one of the justices, and be heard in said examination.
Give[n] under my hand and seal at ——, in said county, the

,A. D, 18—.

day of
, Justice of the Peace.”
Sec. 27. The citation shall be served on the creditor, or one
of them if more than one, or on the attorney of record in the suit,
or any known antliorized agent of the creditor, by any ofticer quali-
fied to serve eivil process between the same parties, by reading it
to him, ov leaving an attested copy of it at his place of last and
usual abode, or by giving it to himn in hand fifteen days at least
before the time appointed for the examination, if the creditor is
alive; otherwise it shall be so served on his execntor or admiuis-
trator, if to be found in the state, and if not, such copy shall be
left in like time with the clerk of the court or magistrate who

issued the execution.

SEC. 28. The cxamination shall be before two disinterested
justices of the peace and quorum for the connty, who may adjonrn
as provided in section five, and shall examive the citation and
return, and if fonnd correct, [shall] examine the debtor on oath,
concerning his estate and effects, their disposal, and his ability to
pay the debt for which he is committed. No citation shall be
deemed incorrect for want of form only, or for circumstantial
errors or mistakes, when the person and case can be rightly under-
stood. Such errors and defects may be amended on motion of
either party. (a)

Src. 29.  The creditor may propose to the debtor any interroga-

‘tories pertinent to the inquiry, and if he requires it, they shall be

answered in writing, and the answers signed and sworn to by the
debtor ; and the creditor may have a copy thereof certified by the
justices, on paying therefor twelve cents a page.

Sec. 30. If, on such examination and hearing, the justices are
satisfied that the debtor’s disclosure is trne, and they do not dis-
cover any thing therein inconsistent with his taking the oath, they
may administer it to him as follows :—

“I , do solemnly swear” (or affirm) “that I have no¢
any [no] real or personal estate, or iuterest in any, except what

is exempted by statute from attachment and exeention, and what
I have now disclosed; and that since any part of this debt or
canse of action accrued, I have not directly or indirectly sold, con-
veyed, or disposed of, or intrusted to any person, any of my real
or personal property, to secare it, or [to] receive any benetit from

(a) 12 Me., 416; 16 Me., 887; 18 Me., 144; 23 Me., 150; 24 Me., 167, 199;

25 Me., 425; 30 Me.,269; 50 Me., 385; 54 Me., 338; 56 Me., 545; 68 Me.,376;
72 Me., 486,
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it to myself or others, with an intent to defraud any of my credit-
So help me God ;” (or, “this I do under the pains and penal-
ties of perjury.”)

Ske. 81, When, from such disclosure, it appears that the debtor
possesses or has under his control any bank bills, notes, accounts,
bouds, or other contracts, or property, not exempted by statute
from attachment, which cannot be come at to be attached, and the
creditor and debtor cannot agree to apply the same towards the
debt, the justices hearing the disclosure shall appraise and set off
enough of such property to satisfy the debt, cost, and charges;
and the creditor or his attorney, if present, may select the property
to be appraised. If the creditor accepts it, it may be assigned and
delivered by the debtor to him, and applied towards the satisfac-

ors.

tion of his demand. If any particular article of such property,
necessary ol convenient to be applied in satisfaction of the execu-
tion, exceeds the amount due thereon, and is not divisible in its
nature, the creditor may take it, by paying the overplus to the
debtor, or securing it to the satisfaction of the justices.

SEc. 32. If the creditor is absent, or does not 8o accept it, the
debtor shall deposit with the justices a written assignment to the
creditor of all the property thus appraised and set off'; and they
shall make a record of such proceedings, and cause such property
to be safely kept and secured for ¢22¢ germ of thirty days thereafter,
to be delivered to the creditor with the assignment, on demand,
within that time. If not so demanded, they shall be returned to
the debtor. ,

Skc. 33, After the oath is administered and the property dis-
closed is duly secured, the justices shall make oat and deliver to
the debtor a certificate under their hands and seals in the form
following :

“STATE OF MAINE.

To the sheriff of the connty of , or his depnty,
,” (or to any coroner or con-

, S8.
and to the keeper of the jail at
stable.)

[L.8.] “We, the snbscribers, two disinterested justices of the

[1. 8] peace and quorum in and for said connty of ——
hereby certify, that —— ——, a poor debtor arrested on a certain
execution issned by’ (here insert the name and style of the court,
or of the [trial] justice of the peace, and the amount of the judgment,
and date of the judgment and execution,) “and committed to the
jail at—-—aforesaid,” (or,“enlarged on giving bond to the creditor,”
as tlie case may be,) ““has cansed —— ——, the creditor, to be
notified, according to law, of his desire to take the benefit of the
one hundred [and] thirteenth chapter of the revised statutes; thatin

64
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our opinion he is clearly entitled to the benefit of the oath pre-
scribed iu section thirty thereof; and that we have, atter due cau-
tion, administered it to him.

Witness our hands and seals, this —— day of ——, A, D,,
18—,
—— ——, chosen by [the] .
—— ——, chosen by [the] ——.”

Src. 34. The debtor, on delivering the certificate to the prison

- keeper, or filing it in his office it imprisoned, shall be set at liborty,

so far as relates to this execution ; and his body forever after shall
be free from arrest thereon, and on every subsequent execution
issued onthe judgment, or onany other judgment founded thercon,
except as provided in sections thirty-eight and sixty-seven.

Szme. 35. A creditor may discharge his debtor from arrest, or
imprisonment on execution, by giving to the officer or jailer hav-
ing him in custody a written permission to go at large; and it
shall have the same effect as a discharge or disclosure.

Sme. 36. A certificate of a discharge on execution in any of
the modes hereby authorized, and of the cause of it, shall, at any
time, at the creditor’s request, be indorsed on the execution by the
officer who had such debtor in custody; and if it is betore the return
day of the execution, it may still be levied on his property ; if
after, it may be renewed like other executions, against his property
only ; and the jundgment may be revived or kept in force, with
said execution, as judgments iu other cases.

SEc. 87. If an cxecution debtor discloses any real estate liable
to be seized on execution, the justices shall give the creditor a
certificate thereof, stating the names of the parties, and the amount
of the execution; and the creditor shall have a lien thercon for
thirty days thereafter, if he files the certificate with the register
of deeds of the county or district where the real estate lies within
five days from the date of the disclosure ; and the vegister shall
enter and file it like officers’ returns of attachments.

Skc. 88. If he discloses personal estate liable to be seized on
execution, the creditor shall have a lien on it, or so much of it asg
the justices, in their record, judge necessary for thirty days; and
if the debtor transfers, conceals, or otherwise disposes of it withiu
said time or suffers it to be done, or refuses to surrender it, on
demand, to auny proper officer having an execntion on the same
judgment, the debtor shall have no benefit from the certificate
described in section thirty-three ; and the creditor may recover, in
an action on the case against him, or any person fraudnlently aid-
ing in snch transfer, concealment, or disposal, double the amonnt
due on said execution; and any execution on a judgment in such
action shall run against the dody [bodies] of the debtor and other
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persons go aiding ; but the payment thereof shall be a satisfaction
of the original debt.

Sec. 39. Every officer, taking a bond on an execution, shall
return it with the execution for the beuefit of the creditor, who
may receive it on filing a copy with the clerk of court, judge or
justice to wlhom it is returned. He may also receive from the
jailer any such bond in his hands on the like terms.

SEe. 40. If the debtor fails to fullfil the condition of such bond,
judgment in a suit thereon shall be rendered for the amouut of
the execution, costs, and fees of service, with interest thereon,
- against all the obligors; and a special judgment against the prin-
cipal, for a sum equal to the interest on said amount, at the rate
of twenty per cent. [a] by Zke year, after the breach of the bond. (@)

ARRESTS FOR TAXES.

SEc. 41.  Any person arrested or imprisoned by virtue of [on]
a warrant for the collection of a public tax, or any constable, col-
lector, or deputy sheriff, arrested or imprisoned for default in col-
lecting taxes committed to him, shall have the privileges, and be
subject to the obligations of this chapter, as if' arrested or impris-
oned on execution for debt; and for all purposes relating thereto,
the assessors of the town for the time being where the tax was
assessed, shall be deemed the creditors, and corresponding verbal
alterations shall be made in the oath and certificate of discharge ;
but nothing herein shall exempt any property fromn distress for
taxes, except those implements, tools, and articles of furniture
which are exempt by law from attachment for debt.

GENERAL PROVISIONS.

Sro. 42, One of the justices to hear a disclosure, may be chosen
by the debtor, and the other by the creditor, his agent, or attorney ;
and if at the time appointed, he refuses, or unreasonably neglects
to appoint, or to procure his attendance, the other may he chosen
by an officer who has the debtor in charge, or if not in charge,
who might serve the precept on which he was arrested ; and in
that case, the justice chosen by the debtor, if he deems it neces-
sary, may adjourn once, not exceeding twenty-four hiours, Sundays
excluded, to enable the debtor to procure the attendance of another
justice. If the justices do not agree, they may choose a third; if
they cannot agree on a third, such officer may choose him ; and a
majority may decide. (%)

(a) 16 Me., 340; 16 Me., 356; 18 Me., 122;
23 Me., 27, 103, 246; 24 Me., 124; 27 Me., 104;
63 Me., 166; 63 Me., 484; 72 Me., 262,

() 21 Me., 209; 23 Me., 27, 494; 24 Me,, 200; 26 Me., 1043 27 Me., 468,
bbb; 28 Me,, 460; 29 Me,, 107; 80 Me., 102, 258; 82 Me., 336; 33 Me., 383;
39 Me., 506; 47 Me., 30, 150; 49 Me., 437; 50 1Me., 335; b4 Me,, 206, 388;
b6 Me., 183; 60 Me., 268; 61 Me.,387; 65 Me.,220; 71 Me., 578,

20 Me., 376; 22 Me., 162;
39 Me., 435; 44 Me., 78;

1009
Cuap. 113.

Bond taken
on ex’on to
be returned
therewith,
and creditor
tohave copy.
R. 8., ¢, 113,
§ 39.

Amount
recoverable
thereon, if
forfeited.
R. S., c. 118,
§ 40.

Persons
arrested on
taxwarrants,
and officers
fordefaultin
collecting
taxes, have
privileges
and are sub-
ject to ob-
ligations, as
it arrested
for debt,
1878, ¢. T9.
19 Me., 826.
39 Me., 346.
Assessors of
towns deem-
ed creditors,
Property
exenpt.

Manner of
selecting the
justices to
take the
disclosure.
R. 8., c. 113,
§ 42,



1010
Cuar. 113.

Munieipal
judges.

R. 8., ¢. 113,
§ 43

No one
precluded
from oath.
R. 8., c. 1183,
§ 44.

Costs for
creditor if
debtor is not
discharged.
R. 8., ¢. 113,
§ 45.

Debtor twice
refused dis-
charge, may
apply to
court for a
commission-
er to disclose
again, who
shall give
notice how,
and proceed-
ings.

R.’S., c. 118,
§ 46,
48 Me., T4,

After debtor
is examined,
other evi-
dence or de-
positions,
Same may be
used in
subsequent
disclosures.
R. 8., c. 118,
§ 47

Bond when
valid.,

R. 8., c. 113,
§ 48.

See § 25,

Limitation
of suits on
bonds,

R. 8., c. 113,
§ 49,

10 Me., 402,

Creditorsnot
to be cited
to hear dis-
closures on
islands, ex-
cept in cer-
tain cases.
1875, e. 22,

RELIEF OF POOR DEBTORS. [TITLE IX,

Sec. 43, The judge of a municipal or police court shall have
the same powers, duties and obligations under this chapter, as a
justice of the peace and quorum of his county.

Sec. 44, No criminal conviction, or other disqualification to
be a witness, shall preclude a debtor from relief under this chapter,

Sec. 45. If a debtor failsin any application for a discharge
from arrest or imprisonment, the creditor shall recover lis costs ag
in actions before a trial justice, and the justices shall issue execu-
tion therefor ; but no such failure shall prevent his obtaining a
discharge at any future examination, except as provided in sec-
tiong thirty-eight and sixty-seven.

Skc. 46. A debtor who has been twice refused a discharge, shall
not again disclose before such justice ; but may apply to a judge
of the supreme judicial court, who in term time or vacation, after
notice to the creditor or his attorney, and a hearing of the parties,
may appoint a commissioner to take his examination and disclosure ;
and shall then fix his comipensation, which shall be paid by the
debtor, before commencing his disclosure. The commissioner shall
give to the creditor or his attorney, seven days’ notice of the time
and place appointed by him for such hearing; and all the pro-
ceedings relating to such disclosure, oath, discharge and disposition
[disposal] of the property disclosed shall be the same as in dis-
closure before such justices, and [shall] have the like effect.

Skc.47. Inany disclosures on mesne process or execution, after
the examination of the debtor, other competent evidence may be
introduced, and the debtor [may] then be further examined by
either party. Depositions may be used in such disclosure ; and in
any subsequent disclosure or proceeding on that or another arrest
or imprisonment for the same cause of action, the same depositions
may be used.

SEe. 48.  If by mistake or accident, the penalty of a bond taken
by an officer under this chapter, varies from the sum required by
layw, it is still valid; and the officer is not responsible to either
party beyond the actual damage. (a)

Src. 49. No suit, on any bond herein authorized to be given,
shall be sustained unless commenced within one year after the
forfeiture ; except that the provisions of sections ninety-one and
ninety-two of chapter eighty-one are applicable to such suits.

Src. 50, In no case of disclosure by virtue of any of the
provisions of this chapter, shall a creditor be cited or notified
to attend for the purpose of hearing a disclosure upon any
island in this state, except such island ¢s [not] connected with
the main land by a bridge .or bridges, unless at the time of

(a) 23 Me,, 103; 24 Me., 547; 31 Me., 351; 85 Me., 275; 49 Me., 99, 439,
453; 68 Me., 376. :
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said disclosure, the debtor so disclosing resides upon suclh island,
and was arrested in-the county where the same is situated ; and
all disclosures made in violation of this section shall be void,

DISCLOSURE COMMISSIONERS.

Szc. 51.  The supreme judicial court in any county, from time
to time shall appoint such number of commissioners, and in such
localities in the county, as the court shall determine to be necessary
for the purposes of the fifteen following sections, which commis-
sioners shall be sworn and lold office during the pleasure of the
court.

Swc. 52. The owner of any judgment remaining unsatisfied in
any part may have a disclosure of the judgment debtor’s business
affairs at any time by proceeding as hereinafter mentioned.

SEc. 53, Such owner shall make application in writing to a
commissioner of the county in which the judgment debtor resides,
stating the amount of said judgment, the court and term at which
it was rendered, the names of the original parties, the title of the
petitioner, and the amount remaining due on the judgment, and
praying for a subpeena to issue to the debtor to appear and make
disclosure.

SEc. 54. The commissioner, upon such application, shall issue
under his hand and seal a subpoena to the debtor, commanding
him to appear before said commissioner at a time and place within
gaid county named in the subpoena, to make full and true disclosure
on oath of all his business and property affairs.
shall be annexed to the subpeena,

Sec 55,
to serve civil process in said connty, and as other subpoenas are

The application
The subpoena may be served by any officer qualified
served. The debtor shall have twenty-four hours’ notice for every
twenty miles travel from his home or place of abode at [the] time
of service, to the place of the disclosure.

SEc. 56. At the time and place named in the subpeena, the
debtor shall make on oath, hetore the said comwmissioner, a full
and true disclosure of all matters relating to [touching] the condi-
tion of his property, and means and resources, fo transters, con-
veyances and gitts by him made or suftered, zo claims against himn,
to his accounts with others, and to the disposition [disposal] of his
He may be examined by the petitioner
npon all such matters, and shall produce all books aud papers per-
taining thercto. The disclosure shall be reduced to writing if the
petitioner require[s], and [be] signed by the debtor.

SEc. 57. If it shall satisfactorily appear to said commissioner
from said disclosure, that the debtor has in his possession or under
his control any coin, or United States or national bauk note cur-

property and earuings.
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rency, or any personal property, that cannot be reached Zo be
taken on execution and is not exempt therefrom, he may require
the said debtor to deliver to said petitioner enough of said coiu or
currency at its par value, or of said other property at its appraised
value, to satisfy the amount due on said judgment with the costs
of the disclosure proceedings. It the petitioner and debtor can-
not agree npon the value of such property, the same shall be deliv-
ered by the debtor to any officer holding the execution, to be sold
thereon. If such property consists of chosesin action, and the
parties cannot agree upon their value, they shall be assigned by
the debtor to the petitioner, if he shall give the debtor a bond
with soflicient surety, accepted by said commissioner, to account
for and pay over to said debtor the surplus of the proceeds of such
choses in action, after satisfying said judgment and costs.

Sro. 58. The petitioner shall have a lien on real estate dis-
closed, by filing within five days after said disclosure is completed,
in the registry of deeds of the county [district] where such real estate
is situated, a certificate stating the names of the parties, the amount
due on the judgment, and the fact of the disclosure. Such lien
shall continue ten days from the filing of the certificate aforesaid.
He shall have a similar lien on personal property disclosed, by
filing a similar certiﬁca‘te in the office of the clerk of the town in
which such debtor resides.

Sro. 59. During the continuance of said lien the said debtor
shall not sell, give away, transfer, eloign, nor conceal any of such
property, under penalty of a fine not exceeding five hundred dol-
lars or imprisonment less than one year. Any person aiding the
debtor in such sale, gift, transfer, eloignment, or. concealment
shall be similarly panished.

Sro. 60. It there shall satisfactoridy appear to said commis-
gioner [finds] reasonable cause to believe that any other person holds
any property or credits of the debtor in trost for him, or in traud of
his creditors, or if' the petitioner shall make oath that he believes
that sneh other person so holds property of the debtor, the commis-
sioner shall issue a similar-snbpeena to such person to appear and
testity in relation thereto, such subpena [the same] to be served as
subpeenasin c¢ivil suits. The testimony of such witness may be re-
duced to writing, and signed by him, and if it shall satisfactorily
appear to the commissioner, from all the evidence in the case, that
such person so holds property or credits of the debtor, he shall so
certity upon the execution ; and the creditor shall havea lien upon
said property or credits for thirty days succeeding snch disclosure, to
be enforced by bill in equity or trustee process, and it npon such bill
in equity or trnstee process, the court find[s] such property or credits
so held as aforesaid, it may ovder such property or credits, [the
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same,] or so much of them as may be necessary to satisfy the judg-
ment and all costs, to be conveyed, transferred or assigned to the
creditor ; and if the parties cannot agree upon the value of such
property or credits, they shall be assigned to the creditor, if he
shall give such trustee a bond with sufficient surety, accepted by
the court, to account for and pay over to said trnstee the surplns
of the proceeds of such property or credits, after satisfying said
judgnient and costs.

Smc. 61. It the debtor, or any ather person duly served with
subpeena as above provided, shall refuse or neglect to appear, the
commissioner shall issue a capias to bring said debtor or other
person before him, and may impose a fine not exceeding ten dol-
lars and costs of capias, and service thereof, for such neglect; and
in defaunlt of payment may commit him to jail until paid.

SEc. 62. If the debtor, or other person dnly served with sub-
peena, shall refuse to testify in obedience thercto, or shall refnse
to auswer any proper question, or if the debtor shall refuse to
make full disclosure upon all matters named in section fifty-six,
or if ¢he said debtor shall refuse to comply with any proper order
of the commissioner, or perform the duty imposed upon him by
section fifty-seven, he shall be adjndged to be in contempt, and
be committed to jail until he purge[s] himself of such contempt
by compliance, or be [is] otherwise discharged by dne process of
law. The warrant of commitment shall state specifically the con-
tempt of which the prisoner is guilty.

SEC. 63. The commissioner, for canse shown by either party,
may adjourn the proceedings before him from time to time, not
exceeding five days.

BEc. 64. The commissioner shall be entitled to fifty cents for sub-
poenas to debtor, twenty-five cents for each extra subpeena, twenty-
five cents for capias, fifty cents for warrant of commitment, and three
dollars for each day in hearing the disclosnre and other testimony.
The fees of officers shall be the same as for service of other pro-
cess of similar nature. The petitioner may, if the commissioner
authorize[s] it, procure an officer to be in attendance during the
proceedings, and the fees for such attendance shall be seventy-five
cents per [a] day. These fees shall be paid by the petitioner, and
may be added to the costs on the judgment and execution. They
shall be taxed by the justice and certified in detail on the back of
the execution.

BEc. 65. Nothing herein contained shall affect any other rem-
edy now ewxisting for the enforcement of judgments and execntions ;
but any debtor making a disclosure before a commissioner shall
not be arrested on any execution upon said judgment, nor shall
any debtor who has disclosed upon arrest on any execution be

1013

CHap.118.

thirty days.
1879,¢.91, § 1.
Property or
credits to be
assigned to
creditor if
parties do
not agree,
Creditor to
give bond.

Commission-
er may com-
pel debtor to
appear.

1878,¢.67,§11.

Penalty for
refusal to
testify or to
muke full
disclosure.
1818,¢.67,§12.

Proceedings
may be ad-
journedfrom
day to day.
1873,¢.67,§13.

Tees of com-
missioner,
1878,c.67,§14,

—of officers.

—liow paid
and taxed.

Former rem-
edies for en-
forcement of
judgments
and execu-
tions, not
aftected.
1878,¢.67,§16.



1014
Crap. 113.

Commission-
er to make
certificate of
disclosure.
After exam-
ination of
debtor,
other evi-
dence may
be intro-
duced.
1879,¢.91, § 2.
Depositions
to be used
and commis-~
sioner to
issue sub-
peenas.

-

Liability of a
debtor if he
discloses
falsely.

R. 8., ¢, 113,
§ 50.

41 Me., 91.
b7 Me., 414,
71 Me., 1.

Persons aid-
ing in fraud-
ulent con~
cealment or
transfer,
liable to
double dam-
ages.,

R. 8., ¢. 113,
§ 51,

In action on
bond, it
debtor has
talken oath,
only actual
damages

RELIEF OF POOR DEBTORS. [TITLE IX.

required to disclose on the same jndgment before a commissioner.
The commissioner shall make on the execntion a certificate of
the fact of the disclosnre.

Skc. 66. In any disclosure before'a commissioner, after the
examination of the debtor, other competent evidence may be
introdnced by either party, and the debtor [may] be then further
examined by either party. Depositions may be used in such dis-
closures, and the comtmissioner shall have power, at the request of
either party, to issue subpoenas to witnesses, and witnesses [who]
shall be entitled to the samne fees as witnesses before a trial justice,
which shall be taxed by the commissioner and certified in detail
on the back of the execution and shall be paid by the debtor.

FALSE DISCLOSURES AND AIDING IN FRAUDULENT CON‘VEYANCES.

Skc. 67. When a debtor, herein anthorized or required to dis-
close on oath, willfnlly discloses falsely, withholds, or suppresses
the trnth, the creditor of record or in interest may bring a special
action on the case against him, whether he is criminally proseented
or not, particularly alleging the false oath and fraudulent con-
cealment of his cstate or property ; and, on oath, before a justice
of the peace, [he] may declare his belief of the truth of the alle-
gations in the writ; such jnstice shall certify the oath on the writ;
and therenpon the debtor shall be held to bail, or in defanlt thereof,
committed to jail to abide the jndgineut in the suit; and if the
creditor prevails in the suit, judgment shall be rendered against
the debtor, for double the amonnt of the debt and charges on the
former judgment ; and the debtor may be arrested and committed
to prison on any execution issued on the judgment last recovered,
without the privilege of release or discharge, except by payment
or consent of the creditor.

SEc. 68, Whoever knowingly aids or assists a debtor or pris-
oner in a frandulent transfer or concealment of his property to
secnre it from creditors, and [to] prevent its attachment or seizure
on execution, shall be liable to any ereditor suing therefor in an
action on the case, in double the amount of property so frandu-
lently, transferred or concealed, not exceeding double the amount
of such creditor’s demand. (a)

DAMAGES ON BONDS.

Sro. 69. TInall actions on any bond given by a debtor to obtain
his release from arrest on mesne process, execution, or warrant of
distress for taxes, if it appears that, prior to the breach of any of
its conditions, the prineipal had legally notified the creditor, or

(a) 25 Me., 264; 57 Me., 412, 414, 418; 59 Me., 240; 60 Me,, 228; 67 Me.,
368; 71 Me., 179, 216,
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the assessors who issued such warrant, and had been allowed by
two justices of the peace and of the quorum of the county where
the arrest was made, having jurisdiction and legully competent to
act in the matter, to take, and had taken the oath preseribed in
section thirty, the damages shall be assessed by the jury, at the
request of either party; otherwise, by the court. The amount
assessed shall be the real and actual damage, and any legal evi-
dence ou that point may be introduced by either party. In any
such action, evidence may be received to show that no legal service
of the citation was made on the creditor or assessors, thoagh it
may contradict the record and certificate of the magistrates who
administered the oath. (@)

Sec. T0. If the whole amount due on the execution or war-
rant of distress is recovered in any such action, the new judgment
shall be a discharge of said execution or warrant of distress; if
only a part is recovered it shall be a discharge of such part. If
the penalty in the bond in such action de [is] more than twenty
dollars, the plaintiff shall recover full cost[s al-Jthough the
amount of damages recovered be [is] less than twenty dollars.
If the verdict or judgment is that the creditor has sustained no
damage, neither party shall recover cost.[s.]

WILLFUL TRESPASS.

Skc. 71. When, in the trial of an action of trespass on prop-
erty, the court, jury, or magistrate, determines that such trespass
was committed willfully, and the fact is recorded, and noted on
the margin of the execution on such judgment, and the debtor is
thereon arrested and committed to prison, he shall not be entitled
to give any bond for his liberation; and if he applies to take the
oath described in section thirty, no notice shall be issued to the
creditor ¢l [until] at least thirty days after his commitment.

SUPPORT OF DEBTORS IN JAIL.

Src. 72, When a person delivers himself into the custody of the
jailer to save the condition of a bond given on execution, and makes
a written complaint, by him signed and sworn to, stating that he is
unable to support himself in jail, and has not sufficient property to
furnish security for his support, the jailer may requirve of any one
of the creditors, their agent or attorney, security for his support ;
and unless it is satisfactorily furnished within eight days after the
request, or money is paid in advance therefor from time to time,
he may release him; [and] when a debforis committed to prison

() 15 Me., 35; 27 Me., 426; 928 Me., 50, 324; 30 Me., 349, d57; 32 Me., 459;
33 Me., 358, 889, 391, 501; 85 Me., 107; 36 Me.,248; 42 Me,,345; 44 Me., 55,

98; 47 Me., 33,151, 182; 48 Me., 81; 49 Me., 99, 102, 436, 453; 51 Me., 109;
52 Me., 258; 56 Me., 183, 517; 61 Me., 33, 85, 87; 66 Me,, 484,
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on mesne process or execution, the creditor committing said debtor
shall advance to the jailer pay for one week’s board of said debtor ;
but when a debtor is committed on more than one execution at
the same time, the jailer shall be entitled to pay for board only
on the first execution, to be paid for equally by all the creditors
on whose executions he is committed ; and the first creditor may
have an action against the other committing creditors for their
proportion thereof; and if such debtor is discharged on the first
[execution], the jailer shall notify the next committing creditor
of his liability to pay for his support, as on the first execution.

Skc. 78, In case of dispute about the price of such support,
the county commissioners may determine it, not exceeding two
dollars and twenty-five cents a week.

PROVISIONS RELATING TO DEBTORS TO THE STATE.

SEc. T4, Any person committed to jail in any county on exe-
cution, warrant of distress, or other final civil process for debt,
penalty, or costs, due to the state, may make application in writing
to a justice of the supreme judicial comrt for relief, whether the
court is in session or not; who shall appoint a convenient time
and place to inquire into the circumstances of the petitioner;
[and] give such notice thereof as he thinks proper to the attorney
general, or county attorney for the county where the commitment
is made, to attend the hearing in behalf of the state.

SEc. 75, The justice shall consider all proper evidence offered
on either side, and may require the oath of the petitioner to all
or any of the facts by him stated ; and if satisfied that the prisoner
is unable to pay any part of the amount due on such process, may
order his discharge from imprisonment, having first administered
to him, if he thinks proper, an oath substantially in the form pre-
scribed by section thirty.

Sec. 76, If, on examination, it appears to the justice that the
prisoner is able to pay only a part of the amount due, he shall
order his release from imprisonment, and, if he thinks it more for
the interest of the state, [he] may order the whole debt to be dis-
charged, upon his paying or securing such sum of money, or assign-
ing to the state such securities or other property, at such time and
in such manner, to be deposited with such public officer, as he
directs.

SEc. T7.  The jailer having charge of the debtor shall thereupon
release him from confinement, or give him a full discharge from
the demand on the terms prescribed.

Smc. 78, If such proceedings are had when the supreme judi-
cial court is not in session for the county, the justice shall cause
his adjudication and discharge to be entered of record as.of the
last preceding term of the court therein.



TITLE IX.] RELIEF OF POOR DEBTORS.

Skc. 79. The county commissioners, at a regular session, or a
majority of them in vacation, on application, may exercise the
powers, and their proceedings shall have the like effect, provided
in the five preceding sections.

Ska. 80.
section seventy-four, desiring to take the oath provided in section
thirty, may apply to the jailer, who shall apply in writing to a
justice of the peace in his behalf, and he shall issue a citation as
herein before prescribed, fo be served on the county attorney for
the same county, who shall by himself or a competent substitute,
attend at the time and place, as attorney to the state, and a dis-
closure may thus be had, and all the proceedings and the effect
shall be the same as in the disclosures of execution debtors to indi-
vidual creditors; and the justices of the peace and quorum hearing
it, may, if they see cause, administer an oath and grant a certifi-
cate to the debtor as herein before provided, with verbal altera-
tions to conform to the case.

A person committed on execution as mentioned in
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