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Chaptct' 81.
C~MMENOE~IENT

OF CIVIL ACTIONS; ENDORSEMENT AND SERVICE OF
WRITS; ATTACHMENT OF PROPERTY; ARRESTS; AND LIMITA1'ION
OF CIVIL ACTIONS.
ARTICLE

I.

·Writs and commencement of actIOns.

Sect. 1. Forms of writs reml1in.

MI1Y be ehl1nged by the supreme judieil11 court.
2. Personal and transitory actions. Where brought. J-f not so brought, writ to be
abated.
3, Exceptions. Aotions on sheriff's boncls.
4. Exceptions. Debt on jUdgmont.
6. J urisdiotion sustained if defendant's property is attaehed in the state. l!'urther
service; how made.
6. Looal and transitory actions, in which counties, towns. school distriots, parishes
and other corporations are pl1rtios; where brought.
7. Aotions for forfeitlU'es; whore brought.
8. Justice [lotions against several defondants in the same 01' different oounties;
where brought.
ARTICLE

II.

}Vrits, endorsement and other requisites of.

9, What writs must be endorsed, if the plaintiff is not an inhabitant ofthe state, or
removes from the stl1to.
10. Liability of endorser; what, how estabUshcd and enforced.
n. New endorser required, if pending the suit he beoomes insuffioient, or removes
from the state.
12. Writs for civil actious; how signecl, sealed and tested.
13.
"original; how issuecl and how framed.
14. "against corporations and persons not liable to arrest; how frnmed.
ARTICLE

III.

the service of wnts, attachment cf proPelty and disposal thereof.

16. Summons; soparate to be left when attachmont is made,
16,
"
original, how served.
17. Service if defendant is not an inbabitant, or has removed f"om the state.
18. Ordor of notice made by any justice in vacation or term time, in !lny county.
"
by justices and municipl11 and poHce judges.
19. Service on a oounty.
20.
t(
on a town or quasi corporation,
21.
it
on other corporations.
on insurance oompanies out of the state,
22.
"
time of, on corporations.
23.
"
24.
,t
on a co-defendant out of the stl1te.
26.
"
defective or insufficient; proceeclings in Case of.
26, Name of defendant unknown, sued by assumed name.
27. Attachment; personal property what.
"
on justice writs in different countieB.
28.
of real estate; how made.
ef equities of ,·edemption.
29.
effect of, if redeemed before levy.
"
30.
registry of; how wade; effect of.
"

"
"
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31. Attachment not valid unless the nature of the demand is substantially Bet forth
in the deelaration.
32.
duration of, thirty days after judgment. Excepted cases.
33.
disso! ved by final judgment for defendant. Fiual judgmont dofined.
34.
of certain proporty valid, though left with, defendant.
"
35.
how preserved when property cannot be ,'emoved. Town clerk to
enter and file the return.
36.
personl11 proporty oxempted from.
37.
1'el11 property exempted from.
"
38.
proceedings requisite to secure the homestel1d exemption.
"
39.
proceedings when tho unexempted pl1rt is tl1ken on exeoution.
"
40.
interest of widow I1nd minor ehildren in exempted homestel1d.
"
41.
lien of meehl1nies not defeated by such exemption.
42.
of shl1res in 11 corporation.
"
43.
of franchise, &c.
"
44.
on same writ in diffcrent counties by different offieers.
45.
"
on writ of scire faeias.
46. Attaehed personal property sold by consent.
47. Attaohed living I1nimals, goods liable to perish 01' bo kept at great expcllse,
appl'l1ised on request of either party.
48. N otiee and proceedings in appraisal.
49. Appl'l1isers, how appointed.
50. Mode of appraisal; sale after; proeeods how disposed of.
51. Delivered to debtor if ho givo bond.
52. Bond returned with writ; suitthercon.
53. Proeeedings iu the suit.
54. Money reeovered; how applied.
55. Right by priority of attaehment prcserved.
56. Suit upon the bond and iuterest of creditors therein.
57. Right by priority in case of sale preserved.
58. Surplus proceeds may be attaehed in officer's hands.
59. Attaehed property of part owners; defendant's shl1re in; appl'l1ised.
60. And delivered to the other owner on his hone!.
61. His lien thereon if he tlischal'ges the attachment.
62. Restored to defendant if attachment is dissolved.
63. Bond and proceedings thoreon; how returned.
64. Attachment of pel'sonal property, mortgaged, pledged or suhject to lien, attaching ereditor must fil'st pay sum due thereon.
65. Mortgageo must ronder 11 true acoount in six houl's after demand, of tho sum
due. Liahility if he f"ils so to do.
66. Attached property claimed by third persons; sale of, if not replevied after ten
days notice.
67. Attachment of certain rights of redeeming lands, and othor equitahle interests in
lands.
68. Cross actions and set oft~ when plaintift' is an inhahitant of another stato.
69. Same where soveml defendmlts.
70. Writ; in such cases how served.
71. Attached goods; on death of officor. how disposed 0 f.
72. Attaehed goods replevied; how subjeet Lo further attlloohmeuL.

"
"

"

"

"
"
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73. Liability of plaintiff in replevin.
74. Attachment, further of goods replevied or attaohed by an officer who dies, or is
removed from office.
75. Attachmcnt; notice how givcn of suoh.,
limitation of right cf.
76"
of personal property not dissolved by death of defendant, unless his
77.
eslate is insolvont.
'/8. Attachment; officer to allow appraisement of.
79. Attachment; olllccr to restore, if commission of insolvency issues.
80. If he has sold tho property, to he liable for the proceeds.
81. If procceds aro paid to orcditor he must refund.
82. No sct off against administrator's cl!lim.
83. Action by officcr for taking property attached, not to abate hy his death, Proceedings if jUdgment is for plaintiff.
84. Proccedings if jUdgment is for (lcfen(lant.
85. Death of an officer pcn(ling a suit; tho party in interest may prosooute or
defend.
86. Attachments dissolved by rcfcrenco of all (lemands.
87. Attaohments dissolvcd also by amendment incroasing the claim.
AR'rICLE

IV.

Arrests.

88. Arrests not to ho ma(le on cortl1in days.
89.
" officcrs and soldiers oxempt from, on training daya.
90. Electors on election daYR.
91. No oivil process to bo served on Sunday.
AnTICLB

V.

Limitati'J)~

of pcrsonul actions.

92. Whl1t actions must bo commence(l within six years.
93. Actions for escape of 11risoner within one year; against sheriffs for negligonce,
within four years.
94. Actions for assl1ult and battery, and slander, within two years,
95. Scire facias against lJ!1il, within one year.
96. Actious agaiust endorsers of writs, within one year.
97. Exception of witucsscd and bank notes.
98. Exception of cases whoro a specific limitation is provided.
99. Cases of open and mutual account.
100. Saving of rights of infants nnd cci'tllin othors.
101. Gcnorallimitation of twonty years.
102. Saving in eert"in cases of failure of suits.
103. Provision in c",se of the dcath of either party beforo tho suit is commenced.
104. Saving of the rights of I1lien enemies during a war.
105. LimTioation of suits by indivilluals for penalties, and of suits and indictments by
the state on penal statntes.
106. Tho making of a writ with intention of service, is the commencement of an
Ilotion.
10'1. Limitation extended in caSes of frand.
108. Henewal of promise must bo in writing; such renewal by a joint contractor
cannot affeet the liability of the other contrllotors.
! 09. If tho action is barred as to one defendant and not as to the others, what judglllent is to be rendered.
I
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110. Non joinder of defemlants shall not abate the Buit, if tho notion is barred
against the one not sued.
lll. Effect of enllorsement of partial payments. No promisor affeoted, exoept those
making the payments. .'
112. Presumption of payment after twenty years.
113. Applioation of this cbal,ter to set ofts.
114. Provision if defenllnnt is out of the state.
115. Limitation of actions against executors and administrators, to fonr years from
time of giving bond.

ARTICLE I.
2
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TVrits and commencement of actions.

SECTION 1. The forms of writs in civil actions, shall remain
as heretofore established; but the supreme judicial court, by
general rules, may from time to time, make such alterations
therein for all courts, as changes in the law or other causeS
require.
R. S., c. 114, ~ 1.
SECT. 2. When the parties reside in the State, all personal
and transitory actions shall be brought in the county in which
one of them lives, and when not so brought, on motion or
inspection by the court, the writ shall be abated, and the
defendant allowed double costs; except as is provided in the
R. S., c. 114, ~ 2.
following sections.
SECT. 3. Actions on bonds given by sheriffs and coroners
to the treasurer of the state, shall be brought in the county
in which such sheriff or coroner is commissioned to act.
R. S., c. 114, ~ 3.
SEC'l'. 4. All actions of debt founded on jUdgment for damages and costs, or for costs only, rendered by any court of
record in this state, may be brought in the county where the
same was rendered, or in the county in which either of the
parties to such judgment, or his executor or administrator
resides at the time of bringing the action. R. S., c. 114, ~ 4.
SECT. 5. In all actions commenced in any court proper to
try the same, jurisdiction shall be sustained, if goods, estate,
effects or credits of any defendant, named in the action, are
found within this state, and attached on the original writ;
and service shall be made, as provided in the eighteenth
section of this chapter.
R. S., c. 114, ~ 5.
SECT. 6. Local and transitory actions shall be commenced
and tried as follows: Wh~n both parties are counties, in
either county or in any county adjoining either; when a
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SECTION 7-9.

county is plaintiff, if the defendant lives therein, in any
adjoining county; if he does not live therein, in the county
in which he does live; when a county is defendant, if the
plaintiff lives therein, in that county or in any adjoining
county; if he does not live therein, in that county or in that
in which he does live; when a corporation is one party and
a county the other, in any adjoining county; when both parties are towns, parishes or school districts, in the county in
which either is situated; when one party is a town, parish or
school district, and the other some corporation or natural
person, in the county in which either of the parties is situated
or lives; but all actions against towns for damages by reason
of defects in highways, shall be brought and tried in the county
in which the town is situated. All other corporations may
sue and be sued in the county in which they have any established place of business, or in that in which the plaintiff or
defendant, being a natural persoll, lives.
R. S., c. 114, ~ 6, '7, 8, 9, 10, II, 12, 13. 1849, c. 108.
SECT. '7. VIThen a forfeiture is recoverable in a civil action,
it shall be brought in the county in which the offense was
committed, unless a different provision is made in the statute
imposing it; and if on trial, it does not appear that it was
committed in the county where the action is brought, the
verdict shall be in favor of the defendant.
R. S., c. 114, ~ 14.
SECT. 8.
Any action against two or more defendants, residing in different counties, to be tried before a justice of the
peace, or municipal or police court, may be brought in the
county where either resides; and the writ and execution, in
such case, shall be directed to, and executed by the proper
oflicers in each of such counties accordingly; but if there be
but one defendant, such action shall be commenced in the
county where he resides.
R. S., c. 114, ~ 15. 1842, c. 10, § 3.
ARTICLE
SECT.

n.

9.

Writs, endorsement and other l'equisites of.
Every writ, original, of scire facias, of error, of

-2 audita querela, petition for writ of certiorari, for review, or
,3 for partition, and bill in equity, shall before entry in court, be
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endorsed by some sufficient inhabitant of the state, when the
plaintiff or petitioner is not an inhabitant thereof; and if
pending such suit, the plaintiff or petitioner removes from the
state, such endorser shall be procured, on motion of the de.
fendallt or any other party to the suit i but if one of two or
more such plaintiffs or petitioners is an inhabitant of the
state, no endorser shall be required, except by special order
of the court.
R. S., c. 114, '§ 16, 17.
SECT. ]0.
In case of the avoidance or inability of the plaintiff or petitioner, the indorser shall he liable in an action on
the case, brought against him within one year after the original judgment, in the court in which it was rendered, to pay
all costs recovered against the plaintilY. A return upon the
execution in any case, by an officer of the county, where
the endorser lives, that he has demanded of the endorser
payment thereof, and that he has neQJected to pay the same)
or to show the officer personal pro]'2rty sufficient to satisfy
the execution; or that he cannot find the endorser within his
precinct, shall be concl usive evidence of his liability in the
suit.
R. S., c. 114, '§ 18.
SECT. 11.
If pending any such f';llit or petition, any such
endorser becomes insufficient or rem,)ves from the state, the
court may require a new and sufficient elldorser, the defendant consenting, that the name of the original endorser shall
be struck out; and such new endorscl' shall be liable for all
costs from the beginning of the suit, as if he had been the
original endorser; and if such new endorser is not provided,
the action shall be dismissed, and the defendant recover his
costs.
R. S., c. 114, '§ 19, 20.
SElJT. 12.
All civil actions, except scire facias, or on other
special writs, shall be commenced by original writs, signed
and sealed by the clerk, and bearing test of any justice of the
court who is not a party. Writs issued by a justice of the
peace, or judge of a municipal or police court, shall be sealed
and signed by such justice or judge, unless otherwise provided in the act establishing such court.
R. S., c. 114, '§ 21.
SEOT. 13.
All original writs in the supreme judicial court,
may be issued by the clerk in term time or vacation, ~nd
framed either to attach the goods or estate of the defendant,
2
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4 and for want thereof, to take his body; or as an original
5 summons, with or without an order to attach goods or estate.
R. S., c. 114, § 22, 23.
SECT. 14.
In actions against corporations, and in other
2 cases where goods or estate are attached, and the defendant
3 is not liable to arrest, the writ and summons may be com4 bined in one.
R. S., c. 114, § 25.

III. The service of writs, attachment of property, and
disposal thereof.

ARTICLE

SECT. 15.
VVhen goods or estate are attached on either of
said writs, a separate summons, in form by law prescribed,
shall be delivered to the defendant, or left at his dwelling
house or place of last and usual abode, fourteen days before
the sitting of the court to which it is returnable; which shall
be a sufficient service of the writ or original summons.
R. S., c. 114, S> 24.
SECT. 16.
·Where the process is by original summons, as
2 against executors, administrators or guardians, in ejectment,
3 dower, scire facias, error, review, and all other eivil actions,
4 wherein the law does not require a separate summons to be
5 left with the defendant, the service by the proper officer shall
6 be sufficient, by his reading the writ or original summons to
7 the defendant, ('1' by giving him ill hand, or leaving at his
8 d welling-house or place of last and usual abode, a certified
9 copy thereof, fourteen days before it is returnable.
R. S.) c. IV1, ~ 26.
SECT. 17.
If the defendant was l1fwer an inhabitant of this
2 state, or has removljcl therefrom, the summons, where goods
3 and estate are attached, or a copy of the original summons,
4 as the case may require, shall be left with his tenant, agent
5 or attorney, fourteen days before the sitting of the court.
R. S., c. 114, § 27.
SECT. 18.
vVhen the goods or estate of any person not an
2 inhabitant of the state, and having no tenant, agent or attor3 ney therein, are attaehecl in any civil action, and in all other
4 cases where the court orders notice, any justice of the court
5 to which the writ or process is returnable, may in vacation,
6 make his order by him signed on the back of the writ or pro-
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cess, directing how the defendant shall be notified; 01' the
court after entry may order such notice to the defendant as
justice requires; and if such order is complied with, and
proved to the satisfaction of the court, the defendant shall be
held to answer to the suit as in other cases. Such order ma y
be made by such justice in any county in which the court
is in session. A justice of the peace or judge of a municipal
or police court, may in like cases, and with the same "effect,
order like notice, on any writ or process, returnable or in
actions pending before them.
R. S., c. 114, ~ 28. 1844, c. 86. 1850, c. 154.
SECT. 19. ,Vhen a suit is brought against a county, the
2 summons shall be served, by leaving an attested copy thereof
3 with one of the COUllty commissioners, or with their clerk.
R. S., c. 114, ~ 41.
SECT. 20. In all suits against the inhabitants of allY town,
2 parish, religious society or school district, the summons shall
3 be served by leaving a copy thereof with the clerk, or one of
4 the selectmen or assessors of the corporation sued, if there is
5 any such officer; if not, with a member of snch corporation.
R. S., c. 114, ~ 42.
SECT. 21. In suits against all other corporations, whether
2 created by act of the legislatlll'e, or under a general law of
3 the state, the Hllll11l0nS shall be served by leaving a copy
4 thereof with the president or clerk, cashier, treasurer, or any
5 general agent or director, as the case may be, of the corpora6 tion sued; if fhere be no such officer or agent found within the
7 county where such corporation is established, or where its
8 records or papers are by law required to be kept, such copy
R. S., c. 114, ~ 43.
9 may be left with any member thereof.
SECT. 22. In an action against an insurance company
2 established in any other state or country, by an inhabitant of
3 this state, on a policy of insurance, signed or countersigned
4 by an agent in this state, on property or lives within this
5 state, a SUlllmons in usual form, or a copy of the writ and
6 declaration, delivered to the agent or attorney of the com7 pany within this state, or left at his last and usual place of
8 a bode, shall be a sufficien t service thereof; or if such service
9 is made upon the person) being an inhabitant of the state)
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who signed or countersigned the policy on which such action
is founded, it shall also be a sufficient service; but in either
case the comt may order further notice to be given to sllch
company.
1846, c. 186.
SECT. 23. In all the cases mentioned in the four preceding
sections, the writ shall be served thirty days before the sitting
of the court to which it is returnable.
R. S., c. 114, ~ 44.
SECT. 24. 'When an action is commenced against two or
more persons, on a joint obligation or contract, and anyone
or more of them is not an inhabitant of the state, and has no
tenant, agent or attorney in the state, service made on him,
as is provided in the eighteenth section of this chapter, shall
be sufficient, unless further notice is ordered by the court.
R. S., c. 114, ~ 47.
SECT. 25. W hen the service of a writ is defective or insufii"cient, by reason of some mistake of the officer or of the
plaintiff, as to tbe plaee where, the time when, or the person
with whom, the summons or copy should have heen left, the
court may order a new summons to be issued and served, in
such manner as they dirpct; and snch service shall be as
effectual as if made and rdurned on the original writ.
R. S., c. 114, ~ 48.
SECT. 26. "iVhen the name of a defendant is not known to
the plaintiff, the writ may issue against him, by an assumed
name i and if duly served, it shall not be abated for that
cause, but may be amended on sllch terms as the court shall
order.
R. S., c. 114, ~ 49.
SECT. 27. All goods and chattels may be attached and
held as security to satisfy the judgment for damages and
costs which the plaintiff may recover, except such as from
their nature and situation have been considered as exempted
from attachment, according to the principles of the common
law, as adopted and practised in this state, and such as are
hereinafter mentioned. Such personal property may be
attached on writs, or taken on executions, issued by a justice
of the peace, or judge of a police or municipal court, in any
county; and they may for that pmpose, be directed to the
propel' officer of such county, by such justice or judge.
R. S., c. 114, ~ 29. 1842, c. 10, ~ 1.
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SEC'!'. 28.
All real estate liable to be taken in execution,
according to the provisions of chapter seventy six, may be
attached OIl mesne process, and, held as security for the purposes mentioned in the preceding section. 'fhe oflicer, in
order to make such an attachment, need not 8nter on snch
R. S., c. 114, ~ 30.
estate, or be within view of it.
SECT. 29,
A right in equity of redeeming lands mortgaged,
2 or taken in execution, may be attached on mesne process;
3 and if before the levy of the execution the lands are redeemed,
4 or the incumbrance thereon is removed, the attachment shall
5 hold the premises discharged of the mortgage or levy, as
6 effectually as if they had not existed and the premises had
7 been attached.
R. S., c. 114, '§. 31.
SECT. 30.
No attachment of real estate on mesne process,
2 shall create any lien on such estate, unless the officer making
3 it, within five days thereafter, files in the office of the regis4 tel' of deeds in the county or district in which all or a117 part
5 of said lands are situated, an attested copy of so mueh of the
6 return, made by him on the writ, as relates to the attach7 ment, together with the names of the parties, the sums sued
8 for, the date of the writ, and the court to which it is return9 able. If the copy is not so filed within five days, the
10 attachment shall take eirect from the time it is filed, if before
11 the entry of the action, although it may be after service on
12 the defendant. And snch proceedings shall be had in such
13 office by the register of deeds, as are prescribed in the seventh
14 chapter.
R. S., c. 114, '§. 32, 34.
SECT. 31.
No such attachment, though made and notice
2 thereof given as directed in the preceding section, shall be
3 valid, unless the plaintifFs demand on which he founds his
4 action, and the nature and amount thereof, are substantially
5 set forth in proper counts, or a specification of such claim is
6 annexed to the writ.
R. S., c. 114, ~ 33.
SECT. 32.
No person::tl property, and no real estate, except
2 equities of redeeming real estate mortgaged, or taken in exe3 cution, or equities of redemption which have been sold on
4 execution) or an obligee's conditional right to a deed of con5 veyance of real estate to him, which has been sold on
6 execution, and except property attached and replevied, and
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property attached, belonging to a persoll dying after an
attachment of it had been made, or specially provided for in
any other case, shall be held to be taken in execution,
by virtue of an attachment, longer than thirty days next
after the day on which final judgment was rendered in the
suit.
R. S., c. 114, ~. 35.
SECT. 33.
'When fmal judgment is rendered for the defendant, the attachment shall be thereby forthwith dissolved.
The final judgment mentioned in this and the preceding section, is the judgment rendered in the original action, and not
such as may be rendered on review or writ of error.
R. S., c. 114, ~ 36, 94.
SECT. 34.
'When hay in a barn, horses or neat cattle are
attached, and are suffered to remain, by the permission of
the officer, in the defendant's possession, on security given
for their safe keeping and delivery to the officer, they shall
not be subject to a second attachment, to the prejudice of the
first.
R. S., c. 114, ~ 37.
SECT. 35.
When any personal property is attached, which
by reason of its bulk or other special cause cannot be immediatilly removed, the officer may, within five days thereafter,
file in the office of the clerk of the town, in which the
attachment is made, an attested copy of so much of his
retul'll on the writ, as relates to the attachment, together
with the names of the parties, the sums sued for, the date of
the writ, and the court to which it is retl1l'nable; and such
attachment shall be effectual and valid, as if the property
had remained in his possession and custody. The clerk
shall receive the copy and note thereon the time of his receiving it, and enter it in a book kept for that purpose, and'
keep it on file for the inspection of those who may be interested therein, fOT which he shall be entitled to ten cents.
R. S., c. 114, ~ 39,40. 1849, c. 107.
SECT. 36.
The following goods and property shall be exempted from attachment and execution.
First-The debtor's wearing apparel, beds, bedsteads,
bedding, and household utensils, necessary for himself, his
wife and children; but the beds and bedding so exempted,
shall not exceed one bed, bedstead and necessary bedding for
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7 every two persons, nor the other household furniture, the
8 value of fifty dollars.
Second-The tools of any debtor, necessary for his trade
9
10 01' occupation.
Third-All bibles and school books in actual use in the
11
12 family, and one copy of the statutes of the state.
Fourth-All iron stoves, userl exclusively for warming
13
14 buildings.
15
Fifth-One cow, and one heifer under three years old;
16 two swine, one of which shall weigh not more than one hun17 dred pounds; and when he owns a cow, and a heifer more
18 than three years old, 01' two swine, each weighing more than
19 one hundred pounds, he may elect the cow or the heifer, 01'
20 which of the swine shall be so exempted j ten sheep, and the
21 wool from them; thirty hundred of hay for the use of the
22 cow, and two tons for the use of the sheep, and a sufficient
23 quantity for the use of the heifer.
24
Si.'vth-All produce of far illS, until harvested; and corn
25 and grain necessary and sufficient for the sustenance of the
26 debtor and his family, not exceeding thirty bushels.
27
Seventh-All his interest in one pew in any meeting-house,
28 where he and his family statedly worship.
Eig-Mh-All potatoes raised or purcha,sed for the consump29
30 tion of himself and famlly; one barrel of flour; ten dollars
31 worth of lumber, wood or baric
32
Ninth-All the firewood conveyed to his house for the use
33 of himself and family, not exceeding twelve cords.
34
Tenth-One boat, not exceeding two tons burthen; usually
35 employed in fishing business, belonging wholly to an inhab36 itant of this state.
37
Eleventh-One plough of the value of ten dollars; one
38 cart, of the value of twenty-five dollars; one harrow, of the
39 value of five dollars; one yoke, with bows, ring and staple,
40 all of the value of three dollars; two chains, each of the
41 value of three dollars; one ox-sled, of the value of ten dol42 lars; one cooking stove of the value of thirty-five dollars;
43 and all anthracite coal, not exceeding five tons; and bitumin44 ous coal, not exceeding fifty bushels; and charcoal conveyed
45 to his house to be consumed in his family.
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Twelfth-One pair of working cattle, or instead thereof
one or two horses, not exceeding in value one hundred dol~
lars; and a sufficient quantity of hay to keep them through
the winter season. If he has more than one pair of working
cattle, or if the two horses exceed in value one hundred dol~
lars, he may elect which pair of cattle, or which of the horses
shall be exempted.
R. S., c. 114, ~ 38. 1847, c. 11, 32. 1849, c. 134.
SECT. 37.
A lot of land and the improvements made
thereon, purchased of the state, under the provisions of
chapter three, shall be exempted from attachment, in the
manner therein provided; also, a lot of land, and dwelling
house and out buildings thereon, or so much thereof as does
not exceed five hundred dollars in value, the property of a
house-holder in ac tnal possession thereof, not the owner of a
lot purchased of the state as aforesaid, shall be exempted
from attachment or levy of any execution, as is hereinafter
provided.
1850, c. 207, ~ 1.
SECT. 38.
Any such person, wishing to avail himself of the
foregoing provision, may file in the registry of deeds of the
county or district in which the land lies, a certificate signed
by him, declaring snch wish, and describing the land and
buildings; and the register, for the fees for recording deeds,
shall record the same in a book by him kept for that purpose;
and so much of such property as does not exceed the value
aforesaid, shall be forever exempt from attachment or levy
on any execution issued on a judgment recovered for any
debt, contnH'ted jointly or severally, by such person after the
date of the recording thereof; and the record in the register's
office shall be prima facie evidence that the certificate pur~
porting to be there recorded, was made, signed and filed as
appears upon such record.
1850, c. 207, ~ 4.
SECT. 39.
·When property, exempted as aforesaid, is claimed
by a creditor to be of greater value than five hundred dollars,
it may be seized on execution, and the appraisers shall
first set off such part of the property as the debtor may select,
and if he neglects so to do, as the officer may select for him,
to the value of five hundred dollars, by metes and bounds;
and shall then appraise and set off to the creditor, in manner
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prescribed by law, the remainder, or so much thereof as may
be necessary to :;;atisfy the execution; and the appraisers
shall be sworn accordingly, and the officer shall make return
of his doings thereon.
1850, c. 207, ~ 5.
SECT. 40.
After his death, the exempted premises shall not
2 be sold for the payment of his debts during the widowhood
3 of his widow, or the minority of any of his children, but may
4 be occupied by his widow during her widowhood, and by
5 his children during minority, free from any claim by any
6 creditor of his estate.
1850, c. 207, ~ 2.
SECT. 41.
No exemptions under the four preceding sections
2 shall apply to or defeat the liens of mechanics or other
3 persons, under the provisions of chapter ninety.
1850, c. 207, ~ 3.
SECT. 42.
When the share or interest of any person in any
2 incorporated company is attached on mesne process, an
3 attested copy of the writ, with a notice thereon of the attach4 ment, signed by the officer, shall be left with the clerk,
5 cashier or treasurer of the company; and such attachment
6 shall be a lien on all accruing dividends, as well as on the
7 share; and if the officer having the writ of attachment
8 exhibits it to the officer of the company having custody of
9 the account of shares, or interest of the stockholders, and
10 requests a certificate of the number held by the defendant,
11 and such officer unreasonably refuses to give it, or wilfully
12 gives him a false certificate thereof, he shall pay double the
1'3 damages occasioned by such refusal or neglect; to be recov14 ered against him in an action on the case, by the creditor.
R. S., c. 114, ~ 45.
SECT. 43.
The franchise, and all rights, privileges and
2 immunities of any incorporated company, of demanding and
3 receiving tolls, or other corporate property, may be attached
4 on mesne process, and the officer making the attachment,
5 shall leave an attested copy of the writ, with a notice thereon
6 of the attachment, signed by him, with the clerk, treasurer,
7 or some officer or member of the corporation, as provided
R. S., c. 114, ~ 46.
8 in section twenty-one.
SECT. 44.
Different attachments in one or more counties,
2 may be made successively upon the same writ) and by differ~
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3 (mt officers, before the service of the summons upon the person
i! whose property is attached j but none after such service.
R. S., c. 114, ~ 50.
SECT. 45.
All writs of scire facias may contain a direction
2 to the officer serving them, to attach the property of those
3 against whom they issue, and also to arrest their bodies when
4 liable to be arrested, in the same manner as may be done in
R. S., c. 114, ~ 51.
5 case of writs of attachment.
SECT. 46.
vYhen personal property is attached, if the cred2 itor and debtor consent, the officer may sell it before judg3 ment, observing the directions for selling on execution; and,
4 when the same property is attached by different creditors, in
5 difTerent suits, it may be so sold by the first attaching officer:;
6 or in case of his death, if he was a deputy sherifl', then by
7 the sherifI 01' another deputy, by the written consent of the
8 defendant and all attaching creditors; and the proceeds of
9 the sale, after deducting the necessary expenses, shall be held
10 by such first attaching officer, or the sherifl', subject to the
11 successive attachn~ents, in like manner, as if the sale had
12 been on execution.
R. S., c. 114, ~ 52.
2
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SECT. 47.
When living al1lmals, 01' goods liable to perish
or waste, 01' be greatly reduced in value by keeping, 01' which
cannot be kept without great expense, are attached, and the
parties do not consent to a sale thereof, as before provided,
the property so attached, at the request of either of the parties interested therein, may be examined and appraised in tQ.e
manner following.
R. S., c. 114, ~ 53.
SECT. 48.
Upon such request made to the officer, he shall
give notice to all parties of the time and place of the appraisal,
with the names of the parties to the action, and of the supposed owner of the property, by posting up advertisements
thereof in two or more public places, in the town where it
was attached; or he may give like personal notice thereof,
to all parties to the snit, in which it is attached, the notice
in each case to be four days at least before the day of the
appraisal; and he shall prepare a schedule of the property,
and cause three disinterested persons, acquainted with the
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1 L nature and value of such goods, to be appointed and duly
12 sworn as appraisers thereof.
R. S., c. 114, ~ 54. 1846, c. 198.
SECT. 49.
The appraisers shall be appointed, one by the
2 creditor, one by the debtor, and one by the officer; and, if
3 the creditor or debtor neglects to appoint one, the officer shall
R. S., c. 114, ~ 55.
4 appoint one in his behalf.
SECT. 50.
The appraisers shall examine the property
2 attached, and if they are of opinion that any part of it is
3 liable to perish, or to be wasted, or greatly reduced in value
4 by keeping, or kept at a great expense, they shall proceed to
5 appraise it according to their best judgment, at its value in
6 money; and it shall thereupon be sold by the officel', and
7 the proceeds held and disposed of in the manner before proS vided, in the case of a sale by consent of parties, unless it is
9 taken by the debtor, as is provided in the following section.
R. S., c. 114, ~ 56.
SECT. 51.
The property shall be delivered to the debtor,
2 after it is thus appraised, if he requires it, on his depositing
3 with the attaching officer, the appraised value thereof in
4 money, or giving bond to him with two sufficient sureties,
5 with condition to pay him the appraised value of the prop6 erty, or to satisfy all such judgments as shall be recovered in
7 the suits in which the property is attached, if demanded
8 before the attachments expire, or within thirty days after the
9 time when the creditors respectively might have been entitled
10 to demand payment out of the proceeds of the property
11 sold as before provided.
R. S., c. 114, ~ 57.
SECT. 52,
'1'he officer taking such bond, shall return it with
2 the writ, on which the first attachment is made, in like
3 manner as bail bonds are retnrned, with a certificate of his
4 doings in relation thereto; and in case of a forfeiture of the
5 bond, the creditors or anyone or more of them, may bring an
6 action of debt thereon, in the name of the officer.
R. S., c. 114, ~ 58.
SECT. 53.
The writ in such action, shall be indorsed with
2 the names of the creditors, by whom the action is brought;
3 anJ in case judgment is rendered for the defendants, execu4 tion for the costs shall be issued against all the creditors,
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5 whose names are so indorsed, or separate executions against
6 each creditor for his proper proportion, as the court shall
R. S., c. 114, ~ 59.
7 consider most equitable and just.
SECT. 54.
If judgment is rendered for the plaintiff, the
2 money recovered shall be first applied, under the order of
3 court, to pay the reasonable expenses incurred by the credi~
4 tors in prosecuting the suit, so far as the same are not l'eim~
{) bursed by the costs recovered of the defendant; and the
6 residue shall belong to all the attaching creditors, according
7 to their respective rights.
R. S., c. 114, ~ 60.
SECT. 55.
No judgment or execution shall be awarded, for
2 the use of any creditor, without reserving as much as may be
3 due upon any prior attachment, whether the creditor in such
4 prior suit is, or is not, one of those by whom the action is
5 brought on the bond.
R. S., c. 114, ~ 61.
SECT. 56.
Any creditor entitled to the benefit of the bond,
2 who has not joined in bringing the action thereon, may on
. 3 his motion, at any time before final judgment in the action
4 on the bond, be allowed, upon such terms as the court orders,
5 to become a party to the snit, in like manner and with the
6 same effect as if he had been one of the original plaintiffs,
7 and his name shall be indorsed on the writ accordingly, or
8 he may bring scire facias on the judgment, and recover any
9 sum that may be due him on the bond. But no creditor,
10 whose cause of action on such bond accrues more than one
11 year before the commencement of the action thereon, shall
12 have judgment or execution in such action; and no creditor
13 shall sue out any such writ of scire facias on the judgment,
14 unless within one year after the cause of the action accrues.
R. S., c. 114, ~ 62.
SECT. 57.
When goods, which are sold 01' appraised and
2 delivered to the debtor, in the manner before provided, have
3 been attached by several creditors, anyone of them may
4 demand and receive satisfaction of his judgment, notwith~
5 standing any prior attachments; if he is otherwise entitled
6 to demand the money, and a sufIicient sum is left, of the
7 proceeds of the goods, or of their appraised value, to satisfy
8 all prio}' attachments.
R. S., c. 114, ~ 63,
SECT. 58.
When goods are sold or disposed of, by consent
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of parties, or after an appraisal as aforesaid, the proceeds
thereof, whilst remaining in the hauds of the officer, may be
further attached by him, as the property of the original defendant, the same as if the goods themselves had remained
in his possession; and the proceeds so attached, shall be held
and disposed of in the same manuel' as if the. attachment had
been made on the goods themselves, before the sale thereof;
but nothing in this seetion shall prevent the officer from paying over to the defendant the surplus of the proceeds of allY
sale, after retaining enough to satisfy all the attachments,
actnally existing thereon at the time of the payment.
R. S., c. 114, ~ 64.
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59. ·When any personal property is attached in any
suit against one or more of the part owners thereof, it shall,
upon the request of any other part owner, be examined and
appraised, in the manner before provided for an appraisement, when made at the reqnest of any party in the suit;
except that the part owner who makes the application, shall
appoint one of the appraisers, and the defendant shall not
appoint any.
R. S., c. 114, ~ 65.
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SECT. 60.
The property shall be delivered to the part
owner, at whose request it was appraised, upon his giving
bond to the attaching oiiicer in a sufiicient penalty, with two
sufficient sureties, with condition tu restore it in like good
order, or pay the officer the appraised value of the defendant's share 01' interest therein, or to satisfy all judgments
recovered in suits in which the property is attached, if demanded within the time during which it would have been
R. S., c. 114, ~ 66.
held by the respective attachments.

SECT.

SECT. 61.
If such appraised value, or any part thereof, is
so paid, the defendant's share of the property shall thereby
3 become pledged to the party to whom it was delivered; and
4 he may sell it if not rede.emed, and shall account to the cle5 fendant for the balance if any, of the proceeds of the sale.
R. S., c. 114, ~ 67.

~

SECT. 62.
If the attachment is in any way dissolved, the
2 party to whom the defendant's share was delivered, shall
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)

3 restore it to the defendant, or to the officer who made the
4 attachment, to be by him delivered to the defendant.
R. S., c. 114, ~ 68.
SECT. 63.
The doings of the officer, with the hond, shall be
2 returned; and in case of the forfeiture of any such bond by
3 a part owner, the like proceedings may be had thereon, as is
4 provided in section fifty-two.
R. S., c. 114, ~ 69.
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SECT. 64. Personal property not exempted from attachment,
mortgaged, pledged, or subject to any lien created by law,
and of which the debtor has the right of redemption, may be
attached and held in the same manner as if it was unincumbered; provided the attaching crcditor first tenders or pays
the mortgagee, pledgee or holder, the full amount unpaid on
the domand so secured thereon.
R. S., c. 114, ~ 70.
SEOT. 65.
Every mortgagee, pledgee or holder of personal
property, on demand in writing, made on him by any person
dcsiring to attach it, shall render a just and true account
of his debt or demand so secured; and if he unreasonably
neglects so to do, for six hoUl's after snch demand, the offieer
may attach the property, the same as if it was unincumbered,
and snch attachment shall have priority over the mortgage;
and any overplus, after satisfying the execntion in the suit,
shall be paid over to the mortgagee, pledgee or holc1er; or
if he shall receive more than is justly due him on account of
the demand so secured, he shall refund the excess, with ten
per cent. interest thereon, to the time of recovering judgment.
R. S., C. 114, '§> 71.

66. -When property attached on mesne process is
claimed by any person not a party to the suit, and he omits,
for the space of ten days after notice given him therefor
by the attaching creditor, to bring his action of replevin,
he shall not bring it afterwards, and the officer making the
attachment, at the request of the plaintiff, and on his responsibility, the other attaching creditors; if any, consenting
thereto, may sell the property at publiC: auction, in the:manner provided for the sale of goods on execution; unless the
defendant claims it in his own right and forbids the sale;
SEOT.
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11 but the sale shall not impair the rights of the party so claim12 ing the property, to his action of trespass.
R. S., c. 114, ~ 72.
SECT. 67.
Not only the right in equity of redeeming lands
2 mortgaged, but also the right of redeeming such right or
3 equity of redemption, after it is sold on execution, and also
4 the right of redeeming lands levied upon or sold on execntion,
5 and the right, title and interest which. any person has, by
6 virtue of a bond or contract, to a deed of conveyance of real
7 estate on specified conditions, may be attached on mesne
8 process, and the same lien thereon shall be thereby created
9 by such attachment, as if they were tangible property.
R. S., c. lVi, <} 73.
68. lV-hen an action is brought in this state by any
persoll not an inhabitant thereof, or who cannot be found
therein to be served with process, he shall be held to answer
to any action brought against him by the defendant, if the
demands are of such a nature that one judgment or execution call be set off against the other.
R. S., c. 114, ~ 74.
SECT.
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SECT. 69.
If there are several defendants in the original
action, each of them may bring such cross action against the
original plaintiff, and set off his judgment against that recovered against himself and his co-defendants, the same as if the
latter judgment had been against himself alone.
R. S., c. 114, <} 75.
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SECT. 70.
The writ, in such cross action, may be served
on the attorney of the plaintiff in the original action; and
such service shall be as valid and effectual, as if made on
the party himself in the state; and in the cases mentioned in
the two preceding sections, the court may order such continuances as justice requires, for the defense of either of the
actiom', or for setting off the demands, as therein provided.
R. S., c. 114, <} 76.
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SECT. 71.
Goods and chattels, attached by an officer, in
case of his death, whether remaining in his custody or taken
from him by replevin or otherwise, and also all claims for
damages for goods so taken from him, shall remain subject to
the attachment, the same as if the officer had lived; and
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6 shall not be considered as assets in the hands of his executors
7 or administrators.
R. S., c. 114, ~ 77.
SECT. 72.
All goods taken by replevin from an officer who
2 has attached them, shall be considered as r~l11aining in his
3 custody and control, so far as to be liable to fu'hher snccessive
4 attachmen ts, the same as if the goods had remained in his
5 possession; subject to the provisions in the three following
6 sections.
R. S., c. 114, ~ 78.
SECT. 73.
In case of judgment for a return of the goods so
2 replevied, the plaintiff in replevin and his sureties, shall be
3 liable for the whole of the goods, or the value thereof,
4 although the attachment for which they were eventually
5 held, was made after the taking of the goods by the replevin.
R. S., c. 114, ~ 79.
SECT. 74.
If an officer, after making an attachment of
2 goods, dies or is removed from office whilst the attachment
3 remains in force, the same goods whether replevied or
4 remaining in the possession of the officer, or of his execntors
5 or administrators, or other person having the possession or
6 care of them, may be further attached by any officer, so as
7 to bind the goods or the proceeds thereof, the same as if the
8 latter a,ttachment was made by the first mentioned officer.
R. S., c. 114, ~ 80.
SECT. 75.
The officer making the latter attachment, shall
2 not take the goods themselves, but the attachment shall be
3 made by a return, setting forth an attachment in the common
4 form, and stating by whom the goods were previously
5 attached; and if the goods have not been replevied, by leav6 ing a certified copy of the writ, omitting the declaration; and
7 of the return of that attachment, with the former officer, if
8 living, or if dead, 'with his executor or administrator) or if
9 none are appointed, then with the person having possession
10 of the goods; or if the goods have been replevied, and the
11 officer who made the original attachment is dead, such copy
12 shall be left with the plaintiff in replevin, 01' his executors or
13 administrators; and the attachment shall be considered as
14 made, when such copy is delivered in either of the modes
15 before described.
R. S., c. 114, ~ 81.
SECT. 75.
Goods that have bcen taken by replevin from an
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attaching officer, shall not be further attached as the property
of the original defendant, in any other manner than that
provided in the four preceding sections, so long as they are
held by the person who replevied them, or by anyone holding under him, unless the original defendant has acquired a
new title to the goods.
R. S., c. 114, ~ 82.
SECT. 77.
'When any estate, or goods and chattels, are
2 attached, and the debtor dies before they are taken in execu3 tion, the attachmen t shall remain in full force, the same as if
L1 the defendant were alive, unless the estate of the deceased is
5 represented insolvent, by his executors or administrators, and
6 a commission of insolvency issues within one year next after
7 the defendant's death.
R. S., c. 114, ~ 83.
SECT. 78.
After the decease of <!any defendant, and before
2 the issuing of a commission of insolvency, the executor or
3 administrator on the estate of the deceased may demand of
4 the officer who made the attachment of such estate or goods
5 and chattels, a certified copy of the return of said attach6 ment, and a description of such property, so particular as to
7 enable him to describe the same in the inventory of the estate
8 subject to such attachment, so far as is before mentioned;
9 and the appraisers may also demand of the officer a view of
10 the goods and ch[l-tte1s, so that they may know their value;
11 and if the officer refuses or neglects to comply with either of
12 such demands, he shall forfeit and pay to the executor or
13 administrator, a sum not exceeding thirty nor less than ten
14 dollars.
R. S., c. 114, ~ 84.
SECT. 79.
V'Then a commission of insolvency is issued
2 within one year from the death of the debtor, such attach3 mcnt is thereby dissolved, and the officer on demand, shall
4 restore the goods and chattels attached, to the executor or
5 administrator, to be administered according to law, on pay6 ment of his legal fees and charges of keeping the goods.
R. S., c. 114, ~ 85.
SECT. 80.
If, before any demand is made on the officer, as
2 above, he has sold on execution, the property so attached by
3 him, he shall not be deemed a tr'espasser in so doing, but be
4 liable only for the proceeds of the sale, after deducting his
5 legal fees and charges, for the keeping thereof; and such
4
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6 proceeds may be recovered by the executor or administrator,
7 in an action for money had and received. R. S., c. 114, ~ 86.
SECT. 81.
If the officer has paid over the proceeds to the
2 judgment creditor, before the demand, the executor or admin3 istrator may recover such sum from the creditor, by a similar
4 action.
R. S., c. 114, ~ 87.
SECT. 82.
In any such action, the defendant shall not set
2 off any demand that he has against the executor or adminis3 trator, or against the estate of the deceased.
R. S., c. 114, ~ 88.
SECT. 83. An action of replevin, trover 01' trespass brought
2 by an officer against any person, for taking away from
3 his possession any goods or chattels by him attached,
4 shall not abate by t~ death of either of the parties, but
5 may be prosecuted by or against the executors or administra6 tors of the deceased party, in the same manner as actions on
7 contracts. If judgment is recovered by the plaintiff, the
8 goods or money shall be held and appropriated as they would
9 and ought to be, by the officer, if he had lived and recovered
10 the same himself.
R. S., c. 114, ~ 89, 90.
SECT. 84.
If judgment is rendered against the executor or
2 administrator, he shall retul'll the goods, or pay the damages
3 recovered in full, though the estate of the deceased is in8014 vent.
R. S., c. 114, ~ 91.
SECT. 85.
In case of the death of a sheriff, or any other
2 officer authorized to serve a precept, pending an action for
3 or against him, by reason of any act done or omitted by him
4 in his said office, ifno administration is granted on his estate
, 5 within three months from his death, the party for whose
6 interest the suit is brought or defended, may be admitted to
7 prosecute or defend the suit, in his own name, by entering
8 his appearance, and giving security for costs, as the court
1848, c. 59.
9 directs.
SECT. 86.
'When an attachment of real 01' personal property
2 is made) and the parties, by a rule of court submit the action
3 and all other demands between them, to the decision of refer4 ees, and judgment is rendered on their report, the attachment
5 shall be thereby dissolved.
R, S., c. 114, ~ 92.
SECT. 87.
If, by consent of parties, the declaration is
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amended so as to embrace a larger demand than it originally
contained, and judgment be thereon rendered for the plaintiff, the attachment made on the mesne process shall be
thereby dissolved, unless it appears by the record, that no
claims were allowed to the plaintiff, except those originally
. B,. S., c. 114, ~ 93.
stated in the writ.
SECT. 88. No person shall be arrested in any civil action,
2 on mesne process or execution, or on any warrant of distress
3 for taxes, on the fourth day of July, on Christmas day, or on
4 the day of the annual fast or thanksgiving.
R. S., c. 114, § 101.
SECT. 89. On the day of any military training, inspection,
2 review 01' election, no officer, whose duty it is to attend, and
3 no soldier who is enrolled as such, liable to do military duty,
4 and duly notified to attend on said days, shall be arrested
5 on mesne process or execution, or for taxes.
R. S., c. 114, ~ 102.
SECT. 90. No elector shall be arrested except for treason,
2 felony, or breach of the peace, on the days of election of
3 United States, state and town officers. R. S., c. 114, ~ 103.
SECT. 91. No person shall serve or execute any civil process
2 from midnight preceding to midnight following Sunday;
3 but such service shall be void, and the person executing such
4 process shall be liable in damages to the party aggrieved, the
5 same as if he had no process.
R. S., c. 114, ~ 104.

Limitation of personal actions.
SEC'l:" 92. The following actions shall be commenced within
2 six years next after the cause of action accrues, and not after3 wards.
4 First-All actions of debt, founded upon any contract or
5 liability, not under seal, ·except such as are brought upon the
6 jUdgment or decree of some court of record of the United
7 States, or of this, or some other of the United States, or of
8 some municipal or police court or justice of the peace in this
9 state.
Second-All actions upon judgments of any court, not a
10
11 court of record, except municipal and police courts, and jus12 tices of the peace in this state.
13
Third-All actions for arrears of rent.
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Fourth'-:"All actions ofassumpsit,'or upon the case, founded
on any contract or liability, express or implied.
Fifth-All actions for waste, of trespass on land, and of
trespass, except those for assault and battery, and false
imprisonment.
Si:vth-All actions of replevin, and other actions for taking,
detaining, or injuring goods or chattels.
Seventh-All other actions on the case, except actions for
slanderous words and for libels.
R. S., c. 146, ~ 1.
SECT. 93.
All actions for the escape of prisoners committed
on execution, shall be actions on the case, and commenced
within one year after the cause of action accrues; bnt all
actions against a sheriff for the negligence or misconduct of
himself or his deputies, shall be commenced within four years
next after the canse of aetion accrues. R. S., c. 146, ~ 2, 4.
SECT. 94.
All actions of assault and battery, false impris~
onment, for slanderous words and for libels, shall be commenced within t\VO years next after the cause of action
accmes.
R. S., c. 146, ~ 3.
SECT. 95.
No scire fnciQs shall be served on bail, unless
within one year next after judgmeut rendered against the
R. S., c. 146, ~ 4.
principal.
SECT. 96.
All actions against an indorser of a writ must be
commenced within one year next after judgment entered in
the original action.
R. S., c. 146, ~ 5.
SECT. 97.
None of the foregoing provisions shall apply to
any action upon a promissory note signed in the presence of
an attesting witness, nor upon any bills, notes or other eviR. S., c. 146, ~ 7. '
dences of debt issued by a bank.
SECT. 98.
Nor shall any of the provisions in this chapter
apply to any case or suit, which by any particular statute is
limited to be commenced within a different specified time.
R. S., c. 146, ~ 8.
SECT. 99.
In all actions of debt or assnmpsit, to recover the
balance due upon a mutual and open account current, the
canse of action shall be deemed to accrue at the time of the
R. S., c. 146, ~ 9.
last item proved in snch account.
SECT. 100.
If any person entitled to bring any of the aforesaid actions, at the time when the (lause of action accrues is
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a minor or married woman,insane, imprisoned, or without
the limits of the United States, he may bring his action within
the times limited in this chapter, after the disability is removed.
, R. S., c. 146, ~ 10.
SECT. 101.
All personal actions on any contract not limited
2 by any of the foregoing sections, or other law of the state,
3 shall be brought within twenty years after the cause of action
4 accrues.
R. S., c. 146, ~ 11.
SECT. 102.
Yvhen a writ fails of a snfficient service or
2 return, by unavoidable accident, or default, or negligence of
3 any officer, to whom it was delivered or directed; or when
4 the writ is abated, or the action otherwise defeated for any
5 matter of form, 01' by the death of either party; or if a judg6 ment for the plaintiff is reversed on a writ of error, the
7 plaintiff may commence a new action on the same demand,
8 within six months after the abatement or determination of
9 the original suit, or reversal of the judgment; and if the
10 cause of action survives, his executor or administrator, in case
11 of his death, may commence such new action within said
12 six months.
R. S., c. 146, ~ 12.
SECT. 103. If any person entitled to bring ally action before
2 mentioned, or liable to such action, dies before the expiration
3 of the time herein limited therefor, or within thirty days after
4 the expiration of said time, if the cause of actiolllsurvives,
5 the action may be~commenced by or against the executor or
6 aClministJ'ator at any time within two years after administra7 tion or letters testamentary are granted; and not afterwards,
8 if barred by the other provisions of this chapter.
R. S., c. 146, § 13.
SECT. 104.
If any person is disabled to prosecute an action
2 ;n this state, by reason of his being an alien, subject or citi3 zen of any country at, war with the United States, the time
4 such war continues shhll not be any part of the period herein
5 limited for the commencement of any of said actions.
R. S., c. 146, ~ 14.
SECT. 105.
All actions and suits for any penalty or forfeit2 ure on any penal statute, brought by any person, to whom
3 the penalty or forfeiture is given in whole or in part, shall be
4 commenced within one year next after the offense was com-

3
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5 mitted; and if no individual so prosecutes, the same may be
6 recovered by suit, indictment or information, in the name
7 and for the use of the state, at any time within two years
S next after the offense was committed, and not afterwards.
R. S., c. 146, § 15, 16.
SECT. 106. The time when a writ is actually made with
2 an intention of service, shall be deemed the commencement
3 of the suit.
R. S., c. 146, ~ 17.
SECT. ] 07. If any person liable to any action mentioned in
2 this chapter, fraudulently conceals the cause of such action
3 from the person entitled thereto, or if a fraud is committed,
4 which entitles any person to an aotion, the action may be
5 commenced at any time within six years after the person
6 entitled thereto, discovers that he has just cause of aetion.
R. S., c. 146, ~ IS.
SECT. lOS. In actions of debt, or upon the case, founded
2 upon any contract, no acknowledgment or promise shall be
3 allowed to take the case out of the operation of the pro4 visions of this chapter, unless the acknowledgement or
5 promise is an express one in writing, signed by the party
6 chargeable thereby. No such acknowledgment or promise
7 made by a joint contractor shall affect the liability of the
9 other contractors.
R. S., c. 146, ~ 19, 20.
SEe"». 109. In actions against two or more joint contract2 ors, if it appears on trial, 01' otherwise, that the plaintiff is
3 barred by the provisions of this chapter, as to one 01' more of
4 the defendants, but entitled to recover against the others hy
5 virtne of a new acknowledgement, promise or otherwise,
6 judgment shall be rendered for the plaintiff, as to the defend7 ant against whom he has a right to recover, and for the other
8 defendants against the plaintiff.
R. S., c. 146, ~ 21.
SECT. 110. In any action on contract, if the defendant
2 pleads in abatement, that any other person ought to have
3 been jointly sued, and issue is joined thereon, and it appears
4 on the trial, that the action was barred by the provisions of
5 this chapter, against such person, the issue shall be found
R. S., c. 146, ~ 22.
6 for the plaintiff.
SECT. 111. Nothing herein contained shall alter, take away
2 or lessen the effect of payment of any principal 01' interest,
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3 made by any person; but no indprsement or memorandum
4 of such payment, written or made on any promissory note,
5 bill of exchange or other. writing, by or on behalf of the
6 party to whom such payment is made, or purports to be
7 made, shall be deemed sufficient proof of payment to take the
" 8 case out of the operation of the provisions of this chapter;
9 and no such payment made by a joint contractor or his exec~
10 utor or administrator shall affect the liability of any other.
R. S., c. 146, § 23, 24.
SECT. 112. Every judgment and decree of any court of
2 record of the United States, or of this or any other state, or
3 of a justice of the peace in this state, shall be presumed to be
4 paid and satisfied, at the expiration of twenty years after any
5~A9uty or obligations accrued by virtue of such judgment or
6llecree.
R. S., c. 146, ~ 25.
SECT. U3. All the provisions of this chapter shall apply to
2 allY debt or contract filed by way of set-off, un the part of
3 the defendant; and the time of such limitation of such debt
4 or contract shall be computed in the same manner, as if un
5 action hac] been commenced therefor, at the time when the
6 plaintiff's action was commenced, unless the deferidant is
7 deprived of the benefit of the set-off, by the nonsuit 01' other
8 act of the plaintiff; and when the party so filing the set-off,
9 is thus defeated of a judgment on the merits of such debt 01'
10 contract, he may commence an action thereon, within the
11 time limited, as provided in the twelfth section of this chap12 tel', for bringing a llew action for the reasons therein
13 mentioned.
R. S., c. 146, ~ ~6.
SECT. 114. When any Cause of action, mentioned in this
2 chapter, accrues against any person, if he is out of the state,
3 the action may be commenced within the time herein limited
4 therefor, after such person comes into the state; and if after
5 any cause of action has accrned, the person against whom it
6 has accrued, is absent from and resides out of the state, the
7 time of his absence shall not be taken as any part of the time
8 limited for the commencement of the action.
R. S., c. 146, ~ 28.
SECT. 115. No executor or administrator, after giving bond
2 and notice of his appointment, as provided by law, shall be
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held to answer to the suit of any creditor of the deceased,
unless it is commenced within four years fr.om the time of
his giving bond as aforesaid, except in cases specially proviR. S., c. 146, ~ 29.
ded for by law.

Chapter SiB.
PROCEEDINGS IN CIVIL ACTIONS IN COURT.
Sect. 1. Actions, when to be entered.
2. Default of defendant, assessment of damages Ilnd judgment.
3. Defendant out of state, aetion continued.
4.'(
"
execution stayed one year, unless bond is first
6.
«
«
bond to be left witb elcrk, who is to judge of the sureties.
6."
«
right of leview in one year.
«
right of review further extended.
7.
8. Appeal on rejected claims against insolvent estates, omitted by mistake, may bEl
entcred.
9. Appeal from judgment of justice of the peace, &c., not entered by mistake or
accident, m"y be entered on petition.
10. Petition must be enterecl within a year; attachment and bail discharged.
11. Appeal; what papers must be produced on.
12. Abatement; want of form or circumstantial errors, no Cause of.
13. Amendment of such errors provided for.
14. Loss cf writ or process proyided for.
15. Amendmcnt by striking out defeudaut's name.
16.
«
by inserting new defendant's name; mode of service on slloh,
17. Distinction betwecn tresp"'s and case abolished.
18. Treasurers of state, counties, towns, &e., mtly sue in their own names.
19. Assignment of breaches in actions on bonds, covenants, &c.
20. Covenants in dceds; certain actions on, regulatcd.
21. Covenants not to be released by gmntee, after conveying his interest In tht)
land.
22. Defendant m"y plead specially, or the genem! issue and b!'ief statement, and
counter brief statement.
23. Libcl; truth of the words spoken in justification of.
201, Demurrer Ilnd joinder allowcd and provided for.
25. Penalties recovered by action of debt.
26. Default for specified amount; offer of; how mado; effect if Ilccepted; if not
accepted; costs, how affected by; not an admission of the cause of action.
27. Tender of amends in involuntary trespass on lands; effect of; tender in aotiOliS against towns for damages by reason of dofectivo ways; tender after suit
brought; tender made to attorney.
~. Joint oontraotor slled as a sevoml contmotor, on the death of his co.contrMtor.

CHAPTER 82.

33

SET-OFF.

29. Set'olf of mutual debts and demands.
30.
statoment of, to be filcd first day of tbe term; to be suffioiently aertl1in, I1ndnotice entercd on the docket.
31.
" demands that may be filed, desoribed; tril11 of, on general issue.
32.
must bo due from 1111 tbo defendl1nts to all tbe pll1intiffs; in case of
dorml1nt pl1rtner.
33.
in ease of demands assigned to defendant.
34.
"
" t o pll1intiff.
35.
of
action
brought
in trust for another.
"
36.
of bond or contraot with 11 penalty.
37.
" of actions by exeoutors.
38.
" balance found for defendl1nt, wbat proceedings.
39.
" deml1nds agl1inst executors; wbl1t ml1y be filed.
40.
bow defendl1nts ml1y plead in •
.n. " plaintiff's defence in case of.
42.
"H stl1tnte of limitl1tion, how applied in.
43.
no ball1nce for either, whl1t judgment.
44.
" in jnstice, mnnioipal and polico oourts.
45.
" after filcd, pll1intiff not to disoontinne his suit.

"

"

"
"

"

AUDITORS.

4G. Auditors; when ml1y be appointed; shl1ll give notice; ml1y summon I1nd sweltI'
witnesses.
-1.7.
"
all must hel1r, ml1jority deoide; compensl1tion, how allowod I1nd tltxedj
court ml1Y dischargo, 1111<1 appoint others; ml1y recommit the report.
"report of, used as evidence, may be impcaohcd.
48.
49. Account; action of; proceedings in.
JURIES.

50. Jluies; how empl1nnelled and sworn.
51.
" supernumeraries; transfors; oxcusos.
form of ol1th administered to.
52.
choice of foreml1n.
53.
"
54.
" talesml1n; when I1nd how returned.
new; when summoned in term time.
65,
ehl111enge of juror, how tried.
56.
"
ml1y find speoil1l or general verdicts.
57.
proceedings, if do not I1gree.
58.
59.
" not disqul1lified by residence in 11 town interested in a penalty.
60.
" objeotions to; when made.
irregulltritics in constituting, not to affect verdiot.
61.
improper practices with jurors, cltuse to set aside a verdict.
62.

"

"
"

"
"

WITNESSES.

63. Witnesses; summons for, how issued.
64.
"
religious belief of; affeots credibility. not compctenoy.
65.
"
interest of in suit; Itffeots oredibility, not competenoy.
66.
"
Itssignor of the cause of aotion may be, and if eXllIUinod, the adverso
party ml1y be also.
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67. Witnesses; members of cor pc rations may be, in snits in which the corporatio~ IIro
parties.
"
liability if summoned, and do not attend.
6S.
if present, and refuse to answer.
69.
oath to; how administered.
70.
71.
" scrupulous of swearing, may affirm.
persous convioted of infamous orimcs, not competent, unless pardoned.
72.
73.
" conviction in another state, affects credibility only.
74.
not compelled to attend as witness or deponent, without payment of
fces.
'1'5. Judges not disqualified by residcnce in a town interested in suit.
'/6. Damages in suits on bonels, recognizances, &e., regulated.
77,
"
interest allowed on debt or judgment.
7S. Arrest of judgment in civil actions not allowed.
79. Death of a party pending an action; what prooeedings follow.
80. Death of a party to a bill pending; what proceedings.
S1. .Marriage of a female plaintiff, what proceedings.
82. Gcneral verdict is sustained, if any count is good.
83. Insane party becoming, court may appoint a guardian.

"
"

COSTS.

84. Costs taxed to the prevailing party.
85. " limited if plaintiJi' appeals, and does not increase the damages.
86. " in replevin, how taxed, if plaintiff does not rccover more than twonty dollars.
87. t double and treblc; moaning of.
8S. " on unsuccessful application for mandamns, certiorari, &0.
89. " taxed in former suit, paid before a new one can be prosecuted.
90. -" the suit in the Mme of the state, who liable for.
91. " the suit in the name of thl\' state, how paid when state is liablo:
92. " no fees taxcd for attorney general.
93. " how secured in suit in name of assignor; Judgment for, against plaintiff of
reeord and assignee.
94. " by spccial action against assignee, if the name of assignee is not known.
95. " ~subject to equitable set-off.
96. « restricted in case of divers actions that might be joined.
97. « not allowed when execution might issue.
98. " for tnwel of a corpol'l1tion; how taxed.
99. t. power of tho court over, in imposing terms not restriotod.
100. t. damages reduced by set-olf; how tuxedo
motion to set aside a verdict; proceedings on; doublo or treble taxed if tho
101.
motion is frivolous 01' for delay only.

"

EXECUTIONS.

102. Exeoution; when to issue; when roturnable.
103.
no first, after one year, except, &0.
"
104"
alias .or pluries may issue withiu throe yeo,rs, &0.
105.
when soire faoias may be sued; or 011 dobt on judgment.
106.
lost or destroyed, 11 new one may be issued.
"
107.
interest to be collected on.
"

"
"
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lIISOELLANEOUS PROVISIONS.

lOS.
109.
1l0.
111.
112.
113.
114.
115.
116.
117.
11S.
119.
120.
121.
122.
123.

2
3
4
5
6
7

Days on whioh courts are not to be holden.
Wilful trespass found by oourt or jury, to be noted on exeoution.
Damages on bills of exohange regulated.
Surveyors appointed by the oourt; resisted, to be aided by the sheriff.
Subsequent attaohing oreditors admitted to defend, &0.
"
"
to givo bond or recognizance; entry to be made on
record.
Judgment and execution, if petUioner fails.
Judgment and costs if he provails.
First attaohment; if fraudulent, void.
Actions by publio officors, not to abate by vacating the office.
No !Wtion maintainable on 0. claim settled and discharged.
No oourt to exercise jurisdiction under the naturalization laws.
Records of other states; how to be autbenticated.
Printed copies of statutes of the state, 'evidence.
"
.(
of other states, prima flitlie ovidenoe.
Unwritten laws of other statos and countries proved by parol evidence.

SECT. 1.
No action shall be entered in the supreme judicial
court, after the first day of the session thereof, without the
special permission of the court. No suit, process, or proceedings, pending in any court, shall be discontinued by the
failure to hold any stated term of said court, or any adjournment thereof; but they shall be respectively returned to and
have day in the term or session held next after such failure.
R. S., c. 115, ~ 1.

2. When the defendant is duly served with process
2 and return thereof made, according to the mandate of the
3 writ, or the order of a judge of the court, indorsed thereon,
4 and does not appear by himself or attorney, his default shall
5 be recorded, and the charge in the declaration shall be taken
6 to be true; and the court shall give such damages, as they
7 find on inquiry, the plaintiff has sustained, unless he moves
8 to have a jury, to inquire into the damages, in which case
9 the court shall enter up judgment for such damages as the
10 jury assess. But such default shall be taken off by leave of
11 court on motion for sufficient cause, or as of right, without
12 such leave, if the defendant appears in court, in person or by
13 attorney, at any time before the jury are dismissed, and pays
14 to the plaintiff such costs as the court shall order. And if,
15 'by the return of the officer or otherwise, it appears to the
SECT.
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16 court that the defendant has not had sufficient notice, they
17 may order such further notice as they may think proper.
R. S., c. 115, 'S> 2. 1841, c. 1, ~ 19.
2
3
4
5
6
7
8
9
10
11
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SECT. 3. If the defendant was an inhabitant of the state at
the time of the service of the writ, but absent therefrom, and
it does not appear that he had actual notice of the suit, or
that he had returned to the state, on suggestion of the fact,
the comt may continue the action from time to time, not
excecding twice, unless for some special eause; or at their
discretion, they may enter judgment on default; but if
defendant was not an inhabitant of the state, nor within the
same at the time of such service, but had actual notice of the
suit, the court may in their discretion, order a continuance
of the action, though he does not appear, in season to answer
to the suit at the return term.
R. S., c. 115, ~ 3, 4.

SECT. 4. 'Vhen judgment in any personal action is ren2 dered, as above provided in the third section, upon the default
3 of an absent defendant: the plaintiff shall not take out exeCll4 tion thereon, within one year thereafter; unless he first gives
5 bond to the defendant with one or more sufficient sureties, in a
6 sum equal to double the amount of the judgment for damages
7 and costs,with condition to repay the said amount to the defendS ant, if the judgment is reversed upon a review to be brought
9 by the original defendant, within one year after rendition of
10 the original judgl1lent, or as much of the amount first recov1 L ered, as shall be recovered back upon such review.
R. S., c. 115, 'S> 5.
2
:3
4
5

SECT. 5. The bond shall be deposited with the clerk of the
court, for the defendant's use, aud the clerk shall decide on
the sufficiency of the sureties; saving a right of appeal from
his decision to any justice of the court, in which the jlldgment was rcndered.
R. S., c. 115, 'S> 6.

2
.. 3
4
5
6

SECT. 6. 'Vhen judgment is so rendered upon default, as
mentioned in the third section, the defendant shall be entitled
to a review of the action, as of right, to be commenced and
prosecuted in the same comt, within one year next after the
judgment was rendered, in the marlller provided in the
eighty-ninth chapter.
R. S., c. 115,'S> 7.
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7. If such review of right is not prosecuted within one
2 year as aforesaid, the defendant may, at any time within one
3 year after he first has notice of the judgment, apply by peti4 tion to the court, in which it was rendered, for a review of
5 the action; and if it appears to the court that justice requires
6 it, they may grant a review thereof, on such terms as they
7 deem reasonable.
R. S., c. 115, ~ 8.
SECT. 8.
W"hen any person, whose claim on an insolvent
2 estate has been rejected in whole or in part, by accident or
3 mistake has omitted to give notice at the probate office, within
4 the time by law prescribed, of his intention to have his claim
5 determined at law, the court may, after due notice to the
6 executor or administrator on the estate, if they think that
7 justice requires it, give such applicant lp,ave to institute a snit
8 for the recovery of his claim, at the next supreme judicial
9 court in the county where the executor or administrator
10 resides; but snch application must be made within two years
11 after the return of the commissioners; and leave shall not be
12 granted after the lapse of foUl' years from the time administra13 tion was granted; and no distributioll shall be disturbed by
14 any judgment, which may be recovered in such action.
R. S., c. 123, ~ 9.
SECT. 9.
'''hen an appeal is claimed from the judgment of
;2 a justice of the peace, or a municipal or police comt, in any
3 civil action, and by reason of any mistake or accident, the
4 appellant shailltot duly enter his appeal, or the appellee shall
5 not duly enter his complaint for affirmation of judgment, in
6 the supreme judicial court, the court may on the petition of
7 the appellant 01' of the appellee, as the case may be, allow
8 the appeal or the complaint to he entered at auy other lerm
9 of the comt, held for the same cOHnty, upon such terms as
10 they may decm just and reasonable; and if the appeal or the
11 complaint be so entered, the court shall proceed therein, as if
12 it had been entered at the proper term.
1841, c. 1, ~ 22.
SECT. ] O.
No petition for the entry of any such appeal or
2 complaint shall be sustained, unless it be presented to the
3 comt or filed in the clerk's office, within olle year after the
4 term at which it ought to have been entered; alld no attach5 ment made, and no bail tal,en, shall be revived or continued
SCT.
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6 in force, by the entry of any such appeal or complaint by the
7 original plaintiff, as provided in the preceding section; but
8 such attachmcnt and bail shall remain discharged.
1841, c. 1, ~ 22.
SECT. 11.
In all cases carried from a justice, municipal;
2 police or probate comt to a higher court, all depositions and
3 other original papers, except the writ, complaint, summons,
4 citation or other process by which the action is co mmenced,
5 and the return of the officer or other person serving the same,
6 and the pleadings, shall be certified by the justice, recordel'l
7 clerk or register, and be carried up, without leaving copies,
8 unless for special reason, otherwise ordered by the court
9 having the original jurisdiction.
R. S., c. 151, ~ 24.
SECT. 12.
No summons, writ, declaration, plea, process,
2 judgment or other proceedings in courts of justice shall be
3 abated, arrested or reversed for any kind of circumstantial
4 errors or mistakes, which by law might have been amended,
5 when the person and case may be rightly understood by the
6 court; nor for want of form only.
R. S., c. 115,.~ 9.
SECT. 13.
All such errors, imperfections [l,nd defects, may,
2 on motion, be amended by either party, on such terms as the
3 court may direct.
R. S., c. 115, ~ 10.
SECT. 14.
·When in an action pending, it is proved to the
2 satisfaction of the court, by the affidavit of the plaintiff or
3 otherwise, that the writ or process, after propel' service, is lost
4 or destroyed by accident, the plaintiff may file a new writ
5 corresponding as nearly as may be, with the one so lost or
6 destroyed, and proceed in the action in the same manner as
7 if the original writ had been preserved.
1848, c. 57, ~ 1.
SECT. 15.
In all actions, where there are two or 1110re
2 defendants, the plaintiff may amend the writ by striking out
3 the names of one or more of the defendants, on paying him
4 or them their costs up to that time.
R. S., c. 115, ~ 11.
SECT. 16.
In any action on contract, express or implied, the
2 plaintiff mayan motion, amend his writ, by inserting therein
3 the names of any additional defendants, and the court may
4 order a copy of the writ with the order of the court thereon,
5 to be serv€d on him, and his property to be attached in the
6 same manner, as in case of original writs; and on return of
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snch service and attachment, if any is made, he shall be
deemed a party to the suit, and may plead to the action
accordingly; but shall not be liable to any costs before such
s;)rvice.
R. S., c. 115, ~ 12.
SECT. 17.
In all actions of trespass, and trespass on the
2 case, the declaration shall be equally good and valid, whether
3 it is in form a declaration in trespass, or trespass on the case.
R. S., c. 115, ~ 13.
SECT. 18.
The treasurer of state, and treasurers of coun2 ties, towns, parishes and other corporations, may bring
3 actions in their own names and capacities as treasurers, on
4 any bonds, notes or other securities given to them or their
5 predecessors, and prosecute any suits commenced by their pre6 decessors, and pending when they left such offices.
R. S., c. 115, ~ 14.
SECT. 19.
In all actions on any bond or contract in a penal
2 snm, for the performance of any covenants or agreements,
3 and in all actions of covenant, the plaintiff may assign as many
4 breaches as he thinks fit, to which the defendan(may answer
5 generally, that he has kept and performed all said covenants,
6 whether they are affirmative or negative.
R. S., c. 115, ~ 15.
SECT. 20.
In all cases where real estate is conveyed abso2 lutely, to any person, his heirs and assigns, with a covenant
3 that the grantor is seized in fee thereof, and that it was free
4 of all incumbrances at the time of the conveyance, the estate
5 then being undel' mortgage or other incumbrance, or the
6 grantor not being then seized thereof, the assignee of the
7 grantee, his executors or administrators, after having been
8 evicted of the estate by the elder and better title, may main.
9 tain an action of covenant broken against the first grantor,
10 on any of the covenants in such absolute deed, in his or their
11 own names, and recover such damages as the grantee might,
12 if he had been evicted and had brought the action in his own
13 name; provided he files in court at the first term, for the
14 use of the grantee, a release of the covenants in said grantee's
15 deed to said assignee, and of all causes of action thereon.
R. S., c. 115, ~ 16.
SECT.21.
When a person conveys real estate to another,
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2 and covenants in his deed, that he is seized in fee of the
3 premises, and that they are free from all incumbrances, at
4 the time of the conveyanee, and such gran tee afterwards conS veys the same promises to a third person in fee, such grantee
6 shall have no power to releaGe the covenants contained in the
7 deed first mentioned, so as to bar or in any way affect the right
8 of such third. person to maintain an action against the first
9 grantor, for breach of the covenan ts of seizin, and freedom of
10 the premises from incumbrance.
R. S., c. 115, ~ 17.
SECT, 22.
The defendant may in all cases, plead the gene2 ral issue, which shall be joined by the plaintiff, and he may
3 give in evidence any special matter ill defense, when the
4 issue is to be tried by the jury, if he at the same time files in
5 the cause a brief statement of such special matter; to which
6 the plaintitf may, within such time as the court directs, file
7 any counter brief statement of any matter on which he relies
8 and give it in evidence by way of avoidance of the matter
9 contained in the brief statement of the defendant; or the de10 fendant m:1Y, at his election, plead such matter speci:111y,
11 after the general issue is pleaded, in b:1r of the action, and by
12 leave of court, plead double.
R. S., c. 115, ~ 18.
SECT. 23.
In every suit for writing and publishing a libel,
2 the defendant may glve in evidence on the trial thereof, the
3 truth of the matter charged as libelous; and the truth of the
4 matter being established, shall be a justification, unless it
5 appears that the publication thereof originated in corrupt or
6 malicious motives.
R. S. c. 115, ~ 19.
SEOT. 24.
vVhen the defendant does not deny the fact sta2 ted in the declaration, he may file a general demurrer thereto,
3 and in any stage of pleading, either party may demur, and
4 the demurrer shall be joined.
R. S., C. 115, ~ 20.
SEOT.25.
All penalties may be recovered by action of debt,
2 where no other form of action or proceedings is prescribed in
3 the statute imposing them.
R. S., c. 115, ~ 21.
SECT. 26.
In any action founded on judgment or contract,
2 the defendant may offer and consent in writing, to be defaulted,
3 and that judgment be entered against him for a specified Sllm
4 as damages, which offer and the time when it was made,
5 shall be entered on record; and if the plaintiff proceeds to
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trial, and recovers no greater sum for his debt or damages,
up to the time when the offer was made, the defendant shall
recover his costs from the time of such offer, up to the time of
trial; and such costs shall be set off against the sum so
offered and the plaintiff's costs, and judgment shall be rendered and execution issued for the balance, for either party;
such offer to be defaulted, if the same be not accepted by the
plaintiffs, shall in no case be held to be an admission of the
cause of action, or of any promise or indebtedness on the
part of the defendant; nor shall such offer be used as evidence before the jury on trial of the action.
R. S., c. 115, ~ 22. 184'7, c. 31, ~ 1, 2.
SECT. 27.
In all actions of tresspass upon lands, wherein
the defendant by his plea or brief statement, disclaims all
right, title and interest in the land upon which the trespass
is alleged to have been committed, and declares that the trespass was involuntary, or by negligence or mistake, and that
he has tendered or oflered sufficient amends therefor, before
the action was commenced, or brings money into court to
satisfy the damages the plaintiff has sustained, with costs, if
upon trial it appears that such trespass was involuntary, or
by negligence or mistake, and the jury do not assess greater
damages for the trespass than the money tendered or brought
into court therefor, the defendant shall recover of the plaintiff his costs. Any person after the commencement of a suit
against him, and before the entry thereof in court, shall have
the same right to tender payment of the amount due, to the
plaintiff or his attorney in the action, and legal costs to the
time of such tender, and with the same effect, as before the
commencement of the suit. In actions brought against towns,
under the provisions of the ninety-eighth section of chapter
nineteen, the defendant towns shall have the same right to
avail themselves of a tender, before the commencement or
entry of the action, or an offer of judgment in court, for any
specified sum as damages, as is by law provided in cases of
contract.
1841, c. 1, ~ 19.
SECT. 28.
The goods and estate of each deceased debtor in
every joint contract, express or implied, or in any jUdgment
on any contract, shall be liable in the hands of his executor
(j
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or administrator for payment thereof, in the sallle manner as
in case of a contract, joint and several; and the creditOl' shall
have the samc remedy against any of the survivors, or against
the executor 01' administrator, as on a joint and several contract.
R. S., 115, <§. 23.

S('t-o.!r
29. vVhen there are mutual debts or demands be2 tween the plaintiff and defendant, in any actions founded on
3 demands which could be the subject of set-off, according to
4 law, one demand may be set off against the other, as is pro5 vided in the following sections.
R. S., c. 115, ~ 24, 32.
SECT. 30.
The deiendant shall file a statement of his
2 demand, on the first day of the term at which the writ is
3 returnable, as certain in substance as would be required in a
4 declaration, which may be amended by leave of court; and
5 the clerk shall enter thereon the date of the filing thereof, and
6 previous to the calling of the new entries, shall enter on the
7 docket, under the action, a notice that the defendant has filed
S a demand in set off.
R. S., c. 115, ~ 25, 26. 1847, c. 20.
SECT. 31.
Any demand originally payable to the defendant
2 in his own right, may be set off, whether founded on a judg3 ment or on a contract, express or implied, for the price of
4 real or personal estate sold, for money paid, money had and
5 received, or for services done, if it is a liquidated sum, or one
6 that may be ascertained by calculation. All cases of set-off
7 may be tried upon thc issue joined, without any further
R. S., c. 115, ~ 27, 28, 29, 42.
8 plea.
SECT. 32.
The demand set off 111ust be due from all the
2 plaintiffs to all the defendants jointly; but when the person
3 with whom the contract is made, has a dormant partner, and
4 a suit is brought thereon; by or against the partners jointly,
5 any debts due to or from the ostensible partner, the same as
6 if the dormant partner was not joined therein.
R. S., c. 115,~ 33, 44.
SECT. 33.
A demand assigned to the defendant with notice
2 to the plaintiff of the assignment before the action is com3 menced, may be set-off the same as if originally payable to
1 the defendant, if the plaintiff at any time previously agreed
SECT.
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5 to receive it in payment 01' part payment of his demand, 01'
6 .to pay it to the defendant, and not otherwise.
R. S., c. 115, ~ 30.
SECT. 34.
If the demand on whieh the action is brought,
2 was assigned, and the defendant had notice of the assign3 ment, he shall not set off any demand acqnired against the
R. S., c.115, <§, 35.
4 original creditor after such not ce.
'
SECT. 35.
·When an action is brought by one person in
2 trust for the use of another, the defendant may set off any
3 demand against the person, for whose use 01' benefit the
4 action is brought, in like manner as if he were the plaintiff
5 in the suit.
R. S., c. 115, ~ 36.
SECT. 36.
If the demand set off is a bond or other contract,
2 with a penalty, no more shall be set off than the sum equiR. S., c. 115, ~ 31.
3 tably due.
SECT. 37.
In actions by executors and administrators,
2 demands against their testators or intestates, belonging to the
3 .defendant at the time of their death, may be set off the
4 same as if the action had been brought by the deceased.
R. S., c. 115, ~ 37.
SECT. 38.
When upon such set-off against an executor or
2 administrator, a balance is found due to the defendant, the
2 judgment therefor shall be in the same form, and have the
4 same effect as if the suit had been originally commenced by
5 the defendant; but when the estate of the deceased is insol6 vent, no judgment shall be rendered therefor; and such bal7 ance shall be certified by the clerk of the court to be due from
8 the estate of the deceased, and laid before the commissioners
9 on such estate, like other claims of creditors.
R. S., c. 115, ~ 39, 39.
SECT. 39.
In actions against executors, administrators,
2 trustees and others, in their representative character, the
3 defendants may set off any demands, which their testators,
4 intestates, or those whom they represent, might have done in
5 actions against themselves; but in actions by or against such
6 persons, no demand due to or from them in their own right,
7 shall be set off.
R. S., c. 115, ~ 40, 41.
SECT. 40.
·When a set-off is filed, in all actions except
2 assumpsit, when an issue (0 the country is not otherwise
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formed, the defendant may plead, that he does not owe the
sum demanded by the plaintiff, which shall be deemeli a
good plea or general issue, for the purpose of trying the merits
of the cause,
R. S., c. 115, ~ 42.
SECT. 41.
The plaintiff shall be entitled to every ground of
2 defence against snch set-ofi~ of which he might have availed
3 himself by any form of pleading, in an action brought against
4 him on the same demand.
R. S., c. 115, ~ 43.
SECT. 42.
The statnte limiting personal actions, if applica2 ble to the set-off, shall be applied in the same manner, as if
3 an action thereon had been commenced at the time when the
R. S., c. 115, ~ 44.
4 plaintiff's action was commenced.

43. If no balance is found due to either party, judgment shall be entered without costs to either; if a balance is
found due to either, judgment shall be entered therefor with
costs, but no judgment shall be rendered against the plaintiff
when the demand sued, was assigned before the commencement of the action, nor for any balance due from any other
R. S., c. 115, ~ 45, 46.
person than the plaintiff.
SECT.
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SECT. 44.
In actions in a' municipal or police court, and
before a justice of the pp,ace, similar proceedings shall be had
in respect to set-offs, as those before prescribed; the demand
in set-off shall be filed on the return day of the writ; but in
no case shall judgment be rendered for the defendant for
more than twenty dollars, exclusive ot costs of suit.
R. S., c. 115, ~ 47.
SECT. 45.
After a demand is filed in set-off, the plaintiff
2 shall not discontinue his action, unless by consent of the
R. S., c. 115, ~ 48.
3 defendant.
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SECT. 46.
When a cause is at issue, and it appears that
the trial will require an investigation of accounts, or an
examination of vouchers, the court may appoint one or more
auditors to hear the parties, and examine the vouchers and
proofs, and state the accounts and make a report thereof to
the court. They shall give notice to the parties, of the time
and place of hearing. and lllay adjouru, as may be fonnd
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8 necessary. Witnesses may be summoned and compelled 10
9 attend before them, and may be sworn by any auditor.
R. S., c. 115, ~ 49, 50, 52.
2
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SECT. 47.
If there is more than one auditor, all shall hear
the parties, but a majority may make the report; in which it
shall be stated whether all attended the hearing or not. The
court may discharge the auditors and appoint oth0rs, 01' may
recommit their report for revision. The court shall allow
reasonable compensation to the auditors, to be paid by the
plaintiff, and taxed in his bill of costs if he prevail in the
suit.
R. S., c. 115, ~ 51, 53, 55.

SECT. 48.
If there is no legal objection to the report of the
2 auditors, it may be used by either party as evidence, on the
3 trial of the cause; but shall be open to be impeached or disR. S., c. 115, § 54.
4 proved by other evidence.
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SECT. 49.
In actions of account, when any person against
whom judgment is rendered, that he shall account, unreasonably delays or refuses to appear at the time and place
appointed by the auditors, appointed by the court, or after
appearing, shall refuse or neglect to render an account, the
auditors shall certify such refusal or neglect; and the court
shall cause the damages to be assessed by a jury, and enter
judgment on the verdict, or may enter a defatllt and judgment thereon.
R. S., c. 115, ~ 57.

Juries.
SECT. 50. When venires for jurors are returned to COUl't, the
clerk shall prepare at the commencement of each term of the
court, separate alphabetical lists of the names of the several
persons returned as traverse jurors; and the court in empanneling the traverse jurors, shall cause the names of the first
two persons who attend, to be called, who shall be first
sworn, and then the others in succession, as they are named
on the list, and in such divisions as the court directs, or all
at the same time; and the first twelve shall compose the first
jury; and the next twelve on the same list, shall be empan11 neled and sworn in like manner, and shall compose the
R. S.) c. 115, ~ 58.
12 second jury.
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SECTION 51-55,

SECT. 51. Supernumerary jurors may be excused from time
to time, till wanted, and they may be placed on either jury,
as occasion requires; and jurors may be transferred from one
jury to the other, when the convenience of business requires
it; and for good reason any juror may be excused.
R. S., c. 115, ~ 59.
SECT. 52. The following shall be the form of the oath,
administered to traverse jurors, in civil causes: " You and
each of you swear, that in all causes betwixt party and party,
that shall be committed to you, you will give a true verdict
therein, according to the law and the evidence given you.
So help you God;" and when a jlll'or is conscientiously
scrupulous of taking an oath, the word" affirm," shall be
used instead of "swear," and the words, "this you do under
the pains and penalties of perjlll'Y," instead of the words, "so
help you God."
R. S., c. 115, ~ 60.
SECT. 53. Each jury shall retire, after having been thus
empanneled and sworn, and choose their foreman by ballot,
or make the choice upon retiring with the first cause with
which they shall be charged; and whenever a foreman is
absent or excused from service, a new foreman shall be chosen, as aforesaid.
R. S., c. 115, ~ 61.
SECT. 54. When by reason of challenge or other cause, a
sufficient number of jurors, duly drawn and summonec1, cannot be obtained for the trial of any cause, the court shall
cause jurors to be returned from the by-standel's, or from the
county at large, to complete the panel; provided that there
shall be on the jury not less than seven jurors, drawn and
returned as before provided. Such jurors shall be returned
by the sheriff or his deputy, or a coroner, or such other disinterested person as the court may appoint.
R. S., c. 115, ~ 62, 63.

SECT. 55. The court may in term time, issue venires for as
2 many jurors as are wanted; to be drawn, notificd and re3 turned forth with, or on a day appointed; and when in any
4 county, the business requires a protracted session, the court
5 may during the term, excuse all or any of the jlll'ors origi6nally returned, and issue venires for new jurors to supply
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7 their pl::tces; who shall he drawn and notified to attend at
8 such time as the court directs.
R. S., c. 115, ~ 64.
SECT. 56.
The court on motion of either party in a suit,
2 may examine on oath, any person called as a jmor therein,
3 whether he is related to either party, or has given or formed
4 any opinion, or is sensible of any hias, prejudice or particular
5 interest in the cause i and if it appears from his answers, or
6 from any competent evidence, introduced by the party object7 ing to the juror, that he does not stand indifferent in the
8 cause, another juror shall he called and placed in his stead,
R. S., c. 115, ~ 65.
9 for the trial of the cause.
SEC1'. 57.
The traverse jury may in all cases, find a special
\3 or general verdict, subject to the opinion of the court, on a
3 case agreed by the parti('s and reserved, or on the facts
4 as reported by the judge presiding at the trial.
R. S., c. 115, ~ 66.
SECT. 58.
\iVhen a jury, not having agreed, return into
2 court, stating the fact, the judge may in his discretion, explain
3 any questions of law, if proposed to him, or re-state any par4 ticular testimony, and send them out again for further conS sideration; but they shall 110t be sent out a third time in
6 conseqnence of their disagreement, unless on account of some
7 difficulties not stated when they first came into court.
R. S., c, 110, ~ 67.
SECT. 59.
In prosecutions for the recovery of any sum of
2 money or other thing forfeited, it shall not be a cause of cha1'3 lenge to any juror, that he is liable to pay taxes in any county,
4 town or plantation, which may be benefited by the recovery.
R. S., c. 115, ~ 68.
SECT. 60.
If a party knows of any objection to a juror, in
2 season to propose it before trial, and omits so to do, he shall
3 not afterwards be allowed to make the same objection; unless
4 by leave of court for special reasons. .
R. S., c. 115, ~ 69.
SECT. 61.
No irregularity in the venires, or drawing, sum2 moning, retmning or empanneling jmors, shall be sufficient
3 to set aside a verdict i unless the party making the objection,
4 was injured by the irregularity; or unless the objection was
R. S., c. 115, ~ 70.
6 made before the return of the verdict.
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SECT. 62. If either party in a cause in which a verdict is
returned, shall during the same term of the court, before or
after the trial, give to any of the jurors, who try the cause,
any thing by way of treat or gratuity, or purposely introduce
among the papers in the case, which are delivered to the
jury when they retire with the cause, allY papers which have
any connection with it, but were not offered in evidence, the
court on motion of the adverse party, may set aside the verR. S., c. 115, ~ 7G.
dict and order a new trial.

TYitncsses.
SECT. G3.
The clerks of the several courts, and any justice
2 of the peace, may issue summonses for witnesses to attend
3 before such courts to give evidence concerning any matters
4 there depending
R. S., c. 115, ~ 71.
SECT. 64.
No person shall be deemed an incompetent wit2 ness on acconnt of his religious belief, but shall be subject to
3 the test of credibility; and any person who docs not believe
4 in the existence of a Supreme Being shall be permitted to
5 testify under solemn affirmation, and shall be subject to all
G the pains and penalties of perjury.
R. S., c. 115, ~ 72. 1847, c. 34.
SECT. 65.
No person offered as a witness, except a party to
2 the suit, or a person for whose immediate benefit it is prose3 cuted or defended, shall be excluded by reason of his interest
4 in the event of the suit, but his interest may be proved to
5 affect his credibility.
1855, c. 181, ~ 3.
SECT. 66. vVhen an assignor of a thing in action or contract
2 is examined as a witness, on behalf of any person deriving
3 title through or from him, the adverse party may be a wit4 ness and testify to the same matter in his own behalf; but
5 but such assignor shall not be admitted to be examined in
6 behalf of any person deriving title through or from him,
7 against an assignee or an executor or administrator, unless
8 the other party to the contract or thing in action, whom the
9 defendant or plaintiff represents, is living, and his testimony
10 can be procured for such examination.
1855, c. 181.
SECT. 67.
In all suits at law, wherein any connty, town,
2 plantation, parish, school district, public corporation, charita-
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bIe, religious 01' literary incorporated society, 01' any mutual
fire insurance company, is a party: or interested in the event
of the suit, any inhabitant or member of any such corporation shall be admitted as a competent witness provided he has
no other interest therein, than as such inhabitant or member.
R. S., c. 115, ~ 75.
SECT. 68.
If any person duly summoned, and obliged to
attend as a witness, in any cause or matter depending before
the supreme judicial court, or any justice of the peace, or
judge of any lllunicipal or police court, fails so to do without
any reasonable excuse, he shall be liable to the aggrieved
party for all damages by him sustained by such de fa ul t; and
any judge of such court, or such municipal or police judge,
or justice of the peace, may issue a capias directed to a propel'
officer, to apprehend such witness and bring him before such
judge or justice, and to fine him at discretion, not exceeding
the sum of twenty dollars, and to order him to pay the cost
of such attachment, and to commit him until the same, and
all costs attending such commitment are paid.
R. S., c. 133, ~ 51. 1847, c. 9, ~ 1.
SECT. 69.
If such witness, being present in court, refuses to
answer such questions as may be propounded to him under
the direction of the court, the court may fine such witness,
not exceeding twenty dollars, and commit him, until the fine
and all costs attending such commitment are paid.
R. S., c. 133, ~ 51. 1847, c. 9, ~ 2.
SEOT. 70.
In the administration of oaths, the deponent shall
hold np his hand, unless he is a person who believes that an
oath is not binding, if it is not taken in his accustomed manner; in which case the oath may be administered in the
mantler believed by him to be binding; and any person
believing in any other than the Ohristian religion, may be
sworn according to the peculiar ceremonies of his religion.
R. S., C. 115, ~ 73. R S., C. ] 33, ~ 52, 53.
SEOT. 71. Every person conscientiously scrupulous of taking
an oath, and who on any lawful occasion is required to take
one, shall make affil'lllation as follows: " I do affirm, ul1l1er
the pains and penalties of perjury," which shall be deemed
of the same force and effect as an oath.
7
R. S., C. 115, § 74. R. S., C. 133, ~ 38.
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SECT. 72.
No person convicted by any court of law in this
state, of an infamoLls crime and sentenced therefor according
to law, shall be admitted as a competent witness in the trial
of any civil or criminal cause, unless his competency is
restored by a pardon.
R. S., c. 133, ~ 54.
SECT. 73.
No witness shall he deemed incompetent by the
commission of any crime, without a conviction in this state;
but a conviction in a comt out of the state, of a crime, the
conviction of which in this state, wonldl'ender him illcm:npetent, may be given in evidence to affect his credibility.
R. S., c. 133, ~ 44.
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SECT. 74.
No person shall be ohliged to attend as a witness
in any court, in any civil suit, or that his deposition may be
taken, unless his legal fees are paid OT tendered to him for
his travel to and from the place, and one day's attendance,
and if he requests it, his fees for each subsequent day's
attendance shall be paid him at the close of the preceding
day.
R. S., c. 133, ~ 50.
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SECT. 75.
In any case pending in any court of record, in
which any city, town or county is a party, or in any way
interested, it shall be no legal or valid objection to any judge
of said court upon the trial of said cause, that he is an inhabitant of such city, town or county, but it shall be his duty to
proceed on the trial of said cause, notwithstanding such
interest; provided the party adverse to the city, town or
county, shall enter upon the docket a waiver of all objection
to the judge on account of interest.
1853, c. 2.
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SECT. 76.
In all actions on any bond or contract, in a penal
sum conditioned fOT the performance of any covenants or
agreements, OT on a recognizance to prosecLlte an appeal with
effect, if the jnry finds that any of the conditions thereof are
broken, they shall estimate the damages the plaintiff has sustained; and judgment thereon shall be entered for the penal
sum, and execution shall issue for the damages assessed and
costs.
R. S., c. 11:5, S> 78. 1842, c. 31, ~ 9.

SECT. 77.
In an action of debt all a judgment of any court
2 of record, la \V I'lll interest shall be allow cd. on the damages
3 and costs, or the balance thereof due.
R. S. c. 115, ~ 79.
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SECT, 78.
No motion in arrest of judgment shall be sus2 tained in any civil action.
R. S., c. 115, <§> SO.
SECT. 79.
When either party in an action pending in the
3 snpreme judicial court, or before a municipal or police court,
4 or any justice of the peace, dies, the executor or administra5 trator of the deceased, if the cause of action survives, may
G become a party thereto, the death being suggested on the
7 record, and prosecute or defend it to final judgment, or the
8 surviving party may cause him to be served with a notice
9 from the court fourteen days before the first day of the term
10 to which it is made returnable, to appear and prosecute, or
11 defend such action; and upon his refusal or neglect so to
12 appcar, the court may enter up judgment upon the nonsuit
13 or default, in the form prescribed in chapter eighty-seven.
14 vYhere any party dies, during the pendency of a bill in
1;') equity, the administrators, executors or heirs at law of the
IG deceased may voluntarily or upon citatioll from the court,
17 become party or parties to said bill, where otherwise a bill
18 of revivor would be necessary.
R. S., c. 115, <§> 81. 1850, c. 155.
SECT. 81.
If any action or snit is brol~ght by an unmarried
2 woman, either alone or jointly with others, and she is mar3 ried before final judgment, her husband may, on his own
4 motion, be admitted as a party to prosecute the suit with
5 her, and with the other plaintiffs, if there be any, in like
G manner as if he had originally joined in the suit.
R. S., c. 115, <§> 82.
SECT. 82.
vVhen a general verdict is entered for the plain2 tiff in any civil action, in which some of the counts in the
3 writ are bad, and anyone of them is good, or in any suit in
4 which there is a wrong joiuder of counts, no objection having
[) been made thereto by plea or motion in writing, before the
(j cause is commi tted to the jury, the judgment, for that reason,
7 shallllot be reversed upon a writ of error.
R. S., c. 115, <§> 84.
SECT. 83.
If c1nring the pendency of an action or prosecu2 tion, either party becomes insane, it may be prosecuted or
3 defended by his guardian; and any justice of the court, in
4 term time or vacation, may ou the application of the other

:52
5
6
7
8
9

CHAPTER 81.

SEOTlON 84-88.

part.y, or a friend of the insane party, appoint a guardian ad
litem for the insane party, who shall have full power to
prosecute or defend to final judgment. He shall not be person ally liable for costs, and shall have a reasonable compensation for his services.
R. S., c. 115, '§ 86. 1849, c. 104, '§ 1, 2.

Costs.
SECT. 84.
When the plaintiff, in any stage of the cause,
2 becomes nonsuit, or discontinues his suit, the defendant shall
3 recover his costs; and in all actions, the party prevailing
4 shall be entitled to his legal costs.
R. S" c 115, ~ 56.
SECT. 85.
In actions tried before a municipal or police
2 court, or a justice of the peace, if a plaintiff appeals from a
3 judgment in his favor, and in the appellate court does not
4 recover a greater sum for damages than he recovered by the
5 first judgment, he shall recover for his costs only a quarter
6 part of the sum finally recovered for damages.
R. S., c. 115, ~ 85.
SECT. 86.
In all actions of replevin, whenever the jmy
2 finds the property of part of the goods and chattels replevied,
3 to be in the plaintiff, and of the residue to be in the defend4 ant, they shall also, without reference to the estimated value
5 in the replevin bond, find and certify in their verdict, the
6 value of the part belonging to the plaintiff, as it was at the
7 time it was replevied; and if such value does not exceed
8 twenty dollars, the plaintiff shall recover for costs, only one
9 quarter part of such value.
R. S., c. U5, ~ 77.
SECT. 87.
When a party is by law entitled to recover dou2 ble or treble costs, the fees prtid for witnesses, depositions,
3 copies and other evidence, shall be taxed and recovered singly,
4 and the remainder only of the taxable costs shall be doubled
5 or trebled.
R. S., c. 115, ~ 86.
SECT. 88.
On application for a wrjt of review, certio2 rari, mandrtlllUS, or quo warranto, on behalf of any private
3 person, or for any like process, the court in their discretion,
4 may allow costs to any person notified and rtppearing as rt
5 respondent, and issue execution against the applicant.
R. S" c. 115, ~ 88.
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SECT. 89.
After a judgment for costs has been rendered
against a plaintift~ on nonsuit or discontinuance, and a second
suit for the same cause is brought, before the costs of the
former suit are paid, the court shall, on the same being made
to appear, stay all proceedings, until such costs shall be paid;
and may dismiss the suit, unless they are paid at such time
as the court appoints.
R. S., c. 115, ~ 89.
SECT. 90.
·When any snit is hronght in the name of the
2 state, but for the use and benefit of any private person, his
3 name and place of residence shall be indorsed on the writ,
4 and if the suit is not maintained, judgment for the defend5 ant's cost shall be rendered against such person, and execution
6 issued in like manner, as if he were the plaintiff on record.
R. S., c. 115, ~ 90.
SECT. 91.
In any civil suit, instituted by the state, and for
2 the use and benefit of the state, the state shall be liable for
3 the defendant's costs, and judgment shall be rendered there4 for against the state, and the treasurer of the county, in
5 which the trial is had, shall pay the amount to the defend6 ant, on his production of a certified copy of the judgn~ent,
7 and the same shall be allowed to such treas1ll'er, in his account
8 with the state.
R. S., c. 115, § 91.
SECT. 92.
When costs are recovered by the state in any
2 civil suit, no fees shall be taxed for the travel of the attorney
3 general, or any other attorney for the state.
R. S., c. 115, ~ 92.
SECT. 93.
In any action in the name of the assignor of the
2 cause of action, prosecuted for the benefit of the assignee, his
3 name and place of residence, if known, shall at any time
4 dlll'illg the pending of such suit, if thereto required by the
5 defendant, be indorsed upon the back of the writ or process,
G and if not done further proceedings shall thereon be stayed;
7 and if the suit is not sustained, judgment for the defendant's
8 cost Nhall be rendered agaillst the plaintiff of record and
9 assignee, in the same manner as ifboth had origina,lly joined
10 in the action.
1846, c. 223, ~ 1.
SECT. 94,
When the name of the assignee, for whose benefit
2 the suit is prosecnted, is not known to the defendant until
3 after jndgment for his cost is rendered against the plaintiff of
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4 record, the defendant may maintain a special action on the
5 case against the as::;ignee for such costs, at any time within
G six years from the rendition of the judgment.
1846, c. 223, ~ 2.
SECT. 95.
Such judgment shall be subject to all the equities
2 in set-off in any suit between such assignee and defendant in
3 the same manner and to the same extent as if said assignee
1846, c. 223, '§> 3.
4 werc the plaintiff of record in the suit.
SECT. 96.
'Wben a plailltift~ at the same court, and at the
2 same tcrm, brings divcrs actioilS against the same party,
3 whicb might have been joined in one, or brings more than
4 one suit upon a joint anc1 several contract, he shall recover
5 costs in only one of such actions, unless the court certifies
6 that there was good cause for commencing them.
R. S., c. 115, ~ 93.
SECT. 97.
No costs shall be allowed the plaintiff, in an
2 action, except upon trustee process, upon a judgment of any
3 comt, or justice of the peace, on which an execution might,
4 at the time of comnEmcing such action, ba ve been issned and
R. S., c. 115, ~ 96.
5 duly served on the judgment debtor.
SECT. 98.vVhen an aggregate corporation is entitled to
2 costs, the tmvel shall be computed from the place where it is
3 situated, if it is local; other,vise, from the place where its
4 business is usually transacted, not exceeding forty miles
5 travel; unless the agent of snch corporation travels a greater
8 distance to attend the court.
R. S.; c. 115, '§> 97.
SCT. 99.
Nothing in this chapter shall take away or control
2 the power of the comt, to require payment of costs, or with3 hold and refuse them, as condition of an amendment or
L1 continuance.
R. S., c. 115, '§> 98.
SECT. 100.
In actions on contract, in which an account is
2 filed in set off, although the damages, found for the plaintiff,
3 shallllot exceed twenty dollars, he shall he entitlec1 to full
4 costs; provided, the jnry shall certify, in their verdict, that
5 the damages were reduced as low as that sum, by means of
6 the amount allowed by them, on account of said set-oft~ and
7 as due upon it.
R. S., c. 115, '§> 99.
SECT. 101.
VVhell a motion is filed in the supreme judicial
2 court, to set aside a verdict as against law, or the direction
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of the court, or against evidence, the whole evidellce shall be
drawn up in form of a report, and signed by the presiding
jndge; and, if the motion is founded on any alleged cause,
other than the rulings and instructions of the judge to the
jury, the evidence as to the facts stated in the motion, shall
be heard, examined and reported by the judge; and in either
case, the action shall be continued to be heard in the law
court. If the law court are of opinion that the motion was
11 intended merely for delay, or [or frivolous ca11ses, they may
12 a ward double or treble costs against the party filing the
13 motion.
R. S., c. 115, ~ 101. 1841, c. 19 ~ 1. 1842, c. 31, § 10.
EJ;ecutions.
SECT. 102.
Execution may be issued on any judgment in
2 the supreme judicial court, after the expiration of twenty-four
3 hours from the rendition of the jndgment, returnable within
4 three months.
R. S, c. 115, ~ 102.
SECT. 103.
No first exec11tiol1 shall be issned after the
2 expiration of one year from the time judgment was entered;
3 except in the case provided for in the fomth section of this
4 chapter. In which case, the first execution may be issued in
5 not less than one year, and not more than two years, from
6 the time judgment was rendered.
R. S., c. 115, ~ 104. 18M, c. 1, ~ 19.
SECT. 104.
An alias or pllll'ies execution may be issued,
2 within three years next after the day on which the last
3 preceding execution was returnable, a1Id not afterwards.
R. S., c. 115, ~ 105.
SECT. 105.
If tbe creditor, in the cases mentioned in tbe
2 two preceding sections, neglects to sue out execution within
3 the times therein prescribed, he may bring an action of debt
4 on tbe judgment., or sue out a writ of scire facias against tbe
5 debtor, to show cause why execntion of tbe judgment shonld
6 not be done; and if, after due notice, no suffiCIent cause is
7 shown, tbe court shall a ward execution for the amo11nt due
8 on the judgment..
R. S., c. 115, § 106.
SECT. 106.
·When allY execution, unsatisfied in whole or in
2 part) is accidentally lost or destroyed, the credilor or his
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attorney, or any person interested therein, may apply to any
justice of the comt in which the record of the judgment
remains, for a new execution; and, on proof by affidavit, or
otherwise, of the loss of the execution, and of the amount
remaining unsatisfied thereon, such justice may canse a new
execution to be issued.
1848, c. 59, § 2.
SECT. 107. On all executions, issued on judgments in civil
actions, 01' acknowledgments of debts, lawful interest shall
be allowed from the time judgment was rendered, or the debt
became payable, and the form of executions shall be varied
R. S., c. 115, § 107.
accordingly.

.L11iscellaneous provisions
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SECT. 108. No court shall be held Oil Christmas day, the
fourth day of July, second Monday ill September, nor any
day designated, in this State, for the choice of electors of
president and vice president of the United States, or for the
annual fast or thanksgiving.
R. S., c. 115, § 108. 1849, c. 120.
SECT. 109. In all action of trespass on property, the court
and jury or magistrate shall inquire and determine, whether
the trespass was committed wilfully; and, if so, a record
shall be made thereof, and a new orandum shall be made on
the margin of the execution, that the judgment was rendered
for a trespass committed wilfully.
R. S., c. 115, § 109.
SECT. 110. If a bill of exchange is drawn, accepted or
indorsed, in this state, for one hundred dollars or more, and
!o
payable in this state, at a place seventy-five miles distant
from the place where drawn, if protested for non-acceptance
or non payment, the damages against the acceptor, drawer
or indorser, over and above the contents of the bill and
interest, shall be one per cent. on its amount i and on any
bill of exchange, so drawn, accepted or indorsed in this state,
if so protested, the damages shall be, if payable in New
Hampshi.le, Massachusetts, Vermont, Connecticut, Rhode
Island, or New York, three per cent.; if in New Jersey,
Pennsylvania, Delaware, Maryland, Virginia, Sonth Carolina, Georgia, or District of Columbia, six per cent.; and in
any other state, nine per cent.
R. S., c. 115, § 111.
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SECT. 111.
The court may appoint a surveyor to run lines
and make plans of lands demanded in a real or mixed action
on motion of either party. If such surveyor is prevented by
force, menaces, or fear, from performing the duties assigned
him, the court may issue a warrant to t,he sheriff commanding him with suitable aiel, to cause such opposition to the
surveyor to be prevented; and in the execution of such warrant, he may exercise all the power, appertaining to his office
as sheriff i and all persons refusing their aid when called for
by him, shall be liable to tbe same penalties as in other like
cases.
R. S., c. 115, ~ 112.
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SECT. 112.
In all cases where the same property -has been
attached on mesne process in two or more suits, the plaintiff
in any suit, after that in which the first attachment was
made, may petition the court in which the suits are pending,
for leave to defend against such first snit, ill like manner as
the party therein sued might do; and shall set forth in his
petition tne facts on which he relies, and make oath to the
truth thereof, or that he verily believes them to be true; and
the court may grant or refuse the prayer of the petition.
R. S., c. 115, ~ 113, 114.
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SECT. 113.
If the court admits the petitioner so to defend,
he shall give bond or enter into recognizance with sufficient
surety, in such sum as the court orders, to pay the plaintiff
in such previous suit, all the costs and damages adjudged
by the court to be occasioned to the plaintiff by such defence;
and it shall be entered on record, that the petitioner is
admitted to defend against such action.
R. S., c. 115, § 115, 11ti.
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SECT. 114.
In case a recognizance is entered into, and the
petitioner fails in his defence of the action, the court shall
award execution on the recognizance in favor of the plaintifi~
against the petitioner, and shall enter judgment in the origillal suit between the parties, as though such defence had not.
been made.
R. S., c. 111, ~ 117.

SECT. 115.
If the petitioner prevails in the defence, by ver2 dict or othewise, the court shall render judgment thereon,
3 and a ward execution to the petitioner for his reasonable costs'
8
'
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4 and such judgment shall be rendered for costs, if any, to the
5 party sued in such action, as the court directs.
R. S., c. 115, ~ 118.
SECT. 1~6. If it appears by the verdict or otherwise, that
2 the plaintiff made his attachment with intent to defrJl.ud
3 or delay other creditors of the defendant, or that there was
4 collusion between the plaintiff and defendant, for the purpose
5 of defrauding or delaying such other creditors, such attachR. S., c. 115, ~ 119.
6 ment shall be void.
SECT. 117. No action brought by any public officer, in his
2 official capacity shall abate by reason of the death, resigna3 tion, removal or expiration of his term of office; but such
4 action may be prosecuted by his successors, to the uses for
[5 which the action was originally commenced; and the court
6 may order such amendments of the process, and such notices
7 to said successors as are necessary to carry into effect the
8 provisions of this section.
R. S., c. 115, ~ 120.
2
3
4
5
6
7
8

SECT. 118. No action shall be maintained in any court of
this state, on any demand or claim which has been settled,
cancelled or discharged by the receipt of any sum of money
less than the amount legally due thereon, or for any good or
valuable consideration, however small, by the owner thereof
or by his agent or attorney, to whom the same has been
entrusted for collection 01' settlement, whether such agent 01'
attorney be generally or specially authorized. 1851, c. 213.
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SECT. 119. No court of this state shall exercise any jurisdiction in the administration of the naturalization laws of
Congress, nor take cognizance of any application of an alien
to become a citizen, nor issue any certificate of naturalization, except in cases in which the application was filed before
the sixteenth day of March, 1855.
1855, c. 176.

SECT. 120. The records and proceedings of any court of
another state, or the United States, authenticated by the
attestation of the clerk or other officer having charge thereof,
and seal of such court, shall be admissible in evidence in all
cases in this state.
R. S., c. 133, ~ 45.
SECT. 121. Printed copies published under the authority of
2 the government, of all statutes, acts and resolves of this
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3 state, shall be admitted in all courts and on all occasions as
4 sufficient evidence thereof.
R. S., c. 133, ~ 46.
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SECT. 122. Printed copies of statutes of any other of the
United States, or territories, purporting to be published under
the authority of their governments, or commonly admitted as
evidence in their courts, shall be admitted in all our courts of
law, and on all occasions, as prima facie evidence of such
laws.
R. S., c. 133, ~ 47.·
SECT. 123. The unwritten law of any other state or territory of the United States, may be proved as facts by parol
evidence; and the books of reports of cases adjudged in their
courts; and all foreign laws may be proved as facts, by parol
evidence; but if it appears that the law in question is contained in a written statute or code, the court may reject any
evidence of such law not accompanied by a copy thereof.
R. S., c. 133, ~ 48, 49.

SECT . 124. When a defendant pleads in defence of an action,
2 a discharge in bankruptcy obtained after the commencement
3 of the suit, he shall recover no cost before the time when the
4 certificate was so pleaded and proclaimed in court.
1848, c. 60.
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SEG'I'. 125. No action in the name of a party who has been
declared a bankrupt, shall be defeated, because it was not
brought in the name of his assignee, unless the objection is
made by a plea in abatement; provided, that before final
judgment, the written assent of the assignee to the bankrupt
is filed in the office of the clerk of the court in which the
action is pending.
1855, c. 170,
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SECT. 126. No judge of any court in this state, shall take
cognizance of, or grant a certificate in cases arising under
the act of Congress, passed September eigeteenth, eighteen
hundred and fifty, or the act to which that was additional,
entitled" An act respecting fugitives from justice," to any
person who claims any other person as a fugitive slave within
the jurisdiction of this state.
1855, c. 182, ~ 1.
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SECTION 1.

JUSTICES OF THE PEACE, THEIR JURISDICTION AND PROCEEDINGS IN
CIVIL ACTIONS.
/S·ect. 1. J urisdiotion in oivil actions; not to exceed twenty dollars.
2. Title te real estate pleadcd, Case to be removed to supreme judioial oourt. Recognizance in such case; if not given, to be tried.
3. Copy, &c., to be prodnced at appellate oourt; proceedings, if not entered, &0.
4. 'Writs, forms and service of.
5. J ndgments on default, nonsuit 01' trial.
G. Costs for defendant.
7. Appeal, when and how claimed; effcot of.
8.
"
recognizance for, when and how given.
U.
"
papers to be produced at appellato court; failuro to enter, &0., effeot of.
10. Subpcenas for witnesses, in what oaSO to issue.
11. Adjournment of his court,
12. If unable to attend, another justice may enter a case, anu if he remains unwell,
try it.
13. Executions returnl1ble in three months.
may he directed into other counties.
H.
"
15. ,Writs of scire f!tcias, when he ml1y issue.
16. Writs, &c., when uirectell into other counties.
17. Records, how to be kept; on his death mlty be transoribed into the book of
another justioe,
18. Exeeution issued on the transcrihed record.
19. Romoving from the state, must deposite his records with tho olerk,
20. AdmiuistmtorB of dcce!tsed justice !tlso.
21. Penalty ou administmtor for neglect.
22. Duty of the clerk iu such cases.
23. Procecdings if his reconls are not completcd. When !til. execution may be used
in place of a copy of tho record.
2<1. Jnstioe whose commission has expireu may certify copies and issue new executions.
25. Justice not to be of counsel in any ease heforo himself; not .to try any Case
commonced by himself.
26. Justice may hold courts at his dwelling-house 01' offioe.
27.
"
plea before to be tho goneral issue,
28.
costs, in !tction continued at plaintiff's roquest, limitod.
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SECT. 1. Every justice of the peace may hold a comt in
his county, and have original jurisdiction of all civil actions,
including prosecutions for penalties in which his town is
interested, when the debt or damages demanded do not exceed
twenty dollars, exceping those in which the title to real estate
according to the pleadings or brief statement filed in the case
by either party, is in question; and excepting that in those
towns in which a municipal or police court is established, his
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9 jurisdiction shall be restricted to those cases provided there10 for in the act establishing said courts. R. S., c. 116, ~ 1, 2.
SECT. 2.
"\Vhen it appears by the pleadings or brief state2 ment in the case, that the title to real estate is in question,
3' it ,shall be removed on the request of either party, to the
4 supreme judicial court; and such party shall recognize to the
5 other party in a reasonable sum with sufficient sureties, to
6 enter the case at tbe next term of said court; and if he does
7 not so recognize, the justice sball bear and decide the case,
8 tbe same as if tbe request for removal bad not been made.
R. S., c. 116, ~ 3, 4.
SECT. 3.
The party so recognizillg, shall produce at said
2 court a copy of the record and all such papers as are required
3 to be produced by an appellant; and, if he fails so to do, or
4 to enter the action as before provided, he shall upon the com5 plaint of the adverse party, be nonsuited or defaulted, as the
6 case may be; and such judgment shall be rendered as law
7 and justice require.
R. S., c. 116, ~ 5.
SECT. 4.
The writ in civil actions, commenced before a
2 justice of the peace, shall be a suml11ons, a capias and
3 attachment, or scire facias" of the forIn prescribed by law,
4 signed by the justice, and duly served not less than seven
5 nol' more than sixty days before the return day thereof.
R. S., c. 116, ~ 6, 18.
SECT. 5.
If any person duly served with process, does not
2 appear and answer thereto, his default shall be reorded, and
3 the charge in the declaration shall be taken to be true; and
4 on snch default, and also when the action is all trial main5 tained, the justice shall enter judgment for such sum, 110t
(j exceeding twenty dollars, as he finds due to the plaintiff,
R. S., c. 116, ~ 7.
7 with costs, and issue execution.
SECT. 6.
If the plaintiff fails to enter and prosecute his
2 action, or if on trial he does not maintain his action, the
3 defendant shallrecovel' judgment for his costs, to be taxed by
4 the justice; and execution shall issue therefor.
R. S., c. 116,'~ 8.
SECT. 7.
Any party aggrieved by the judgment of the jus2 tice may appeal to the next supreme judicial court in the
3 same eounty, and may enter such appeal at any time \vithil1
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4 twenty-four honrs, Sunday not included, after the judgment j
5 in which case no execntion shall issue, and the case shall be
6 entered and determined in the supreme judicial court.
R. S., c. 116, ~ 9.
SECT. 8 Before such appeal is allowed, the appellant shall
2 recognize with sufficient surety or sureties to the adverse
3 party, if required by him, in a reasonable sum with condition
4 to prosecnte his appeal with effect, and pay all costs arising
5 after the appeal.
R. S., c. 116, ~ 10.
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SECT. 9. The appellant shall, at the supreme judicial court,
produce a copy of the record, and of all the papers filed in
the cause; except depositions or other written evidence or
documents, the originals of which shall be produced at the
supreme judicial court; and if the appellant fails to produce
such papers, and enter and prosecute his action, the court on
complaint of the adverse party, may affirm the fOl'mer judgment, with costs.
R. S., c. 116, ~ 11.

SECT. 10. Every justice may issue subprnnas for witnesses
2 in civil actions pending before him or any other court or per3 sons authorized to examine witnesses.
R. S., c. 116, ~ 12.
SECT. 11. He may adjourn his court by proclamation, from
R. S., c. 116, ~ 13.
2 time to time, as justice requires.
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SECT. 12. -Whenever a justice of the peace is unable by reason of sickness, or other unforseen cause, to attend at the
time and place by him appointed for holding a court, any
other justice in the county, who can legally try a cause
between the parties in the pending suit, may continue such
canse once, not exceeding thirty days, and note such continnance on the writ; and in case the disability of the justice to
whom the writ was returnable, is not removed at the expiration of the time of adjournment j such action may be
entered before and tried by, any justice of the peace of
said county, at the time and place to which it was so adjourned, who may render judgment and issue e~ecution
a¥cordingly.
R. S., c. 116, ~ 14.

SECT. 13. Executions issued by a justice of the peace shall
2 be madE returnable in three months from the day they were
3 issued.
R. S., c. 115,. ~ 103'
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SECT. 14.
When any debtor against whom judgment is
rendered, before any justice of the peace, or municipal or
police court, removes, or is out of the county in which such
jUdgment is rendered, such justice or court may issue execution against him, directed to the proper officers in any county
where he is supposed to be; and such execution shall have
the same force as if issued by a justice or court of the county
where such officers are empowered to act. .1842, c. 10, § 2.
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SECT. 15.
Every justice of the peace may issue writs of
scire facias against executors or administrators, upon a
suggestion of waste, after judgment against them, against
bail, in civil actions, and indorsers of writs; and enter
judgment, and issue execution, as any court might do in like
cases.
R. S., c. 116, § 16.
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SECT. 16.
In cases of scire facias against bail, indorsers of
writs, executors or administrators, in all trustee processes, or
original writs against two 01' more defendants; before a justice
of the peace, or a judge of the municipal or police court,
where the defendant or trustee resides out of the county
where the proceedings are had, the justice or judge may
direct the writ or execution to any propel' officer of the county
where the defendant or trustee resides, who shall charge
fees of travel from the place of his residence to the place of
service only, and postage paid by him.
R. S., c. 116, § 17.
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SECT. 17.
Every justice of the peace shall keep a fair record
of his proceedings; and if he dies, after having given judgment in a cause, and before it is satisfied, any other justice of
the same county, may, on complaint of the creditor, issue a
summons to the person, in whose possession the record of
such judgment is, directing him to produce and deliver it to
him; and if such person contemptuously refuses to produce
it, 01' to be examined respecting it, on oath, the justice may
commit him to prison, as punishment for the contempt, to be
detained until he submits to such examination, and produces
the record; and when the record is so delivered to him, he
shall transcribe it upon his own book vf records, and return
the original to the pers(;)Jl who produced it; and a copy
thereof; attested by the transcribing justice, or otherwise
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15 proved, shall be legal evidence in all cases, where an
16 authenticated copy of the original might be received.
R. S., c. 116, <§. 19, 20, 21.
SECT. 18.
On such transcribed record, the justice may issue
2 execution the same as if the judgment was rendered by
3 himself, changing the form, as the case requires; but no
4 such first execution shall issue, after the expiration of one
5 year from the time the judgment was rendered, unless on
R. S., c. 116, <§. 22.
6 scire facias.
SECT. 19.
Every justice who removes from the state, shall,
2 before his removal, deposit with the clerk of the judicial
3 courts in the county for whieh he was commissioned, all his
4 records and papers, appertaining to his office.
R. S., c. 116, ~ 23.
20. The executor or administrator of any deceased
justice, shall deposite all the records and papers of such
deceased justice, relating to his office, which come into his
possession, in the clerk's office in the county for which the
justice was commissiOl]ed.
R. S., c. 116, ~ 24.
SECT.

2
3
4
5

SECT. 21.
Any person, neglecting to comply with the duty
2 required of him, in either of the two preceding sections, shall
3 forfeit and pay one hundred clollars, to be recovered on
4 indictment.
R. S., c 116, <§. 25.

22. The clerk shall receive and safely keep all such
2 records and papers, ancl may grant certified copies of them
3 which shall be as good evidence, as if certified by the justice.
R. S., c. 116, <§. 26.
SECT.

2
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SECT. 23.
If any justice dies or removes from the state,
without recording and signing any judgment by him rendered
in an action before him, and his docket, original writ, and
papers appertaining thereto, and execution if any issued, are
so deposited in the office of the clerk, he shall, on payment of
usual fees make out and certify copies of all the papers in
such cause, and all facts appearing in such docket; and such
copies shall be legal evidence. But if such records have not
been deposited with the clerk, the plaintiff in any action may
use, in place of such certified copy, an execution issued on
any such judgment by the justice, with an affidavit thereon,
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12 made by the plaintiff or his attorney, that it is not satisfied,
13 or satisfied in part only, as the case may be.
R. S., c. 116, ~ 2'7. 1852, c. 276.
SECT. 24.
Any justice, whose commission expires and is
2 not renewed, may, during one year thereafter, issue and renew
3 executions on any judgment, by him rendered while in
L1 commission, which shall be obeyell by the officer, as if the
,5 commission of the justice had not expired; and certify copies
() of judgment rendered by iJim.
R. S., c. 116, ~ 28.
SECT. 25.
No justice shall be of counsel for either party,
2 or give advice to either party ill a suit before him, or be
3 subsequently employed as counselor attorney in any case
L1 tried before himself; nor heal' nor determine any civil action
r5 commenced by himself; aud every action so commenced,
6 ;,hall abate.
R. S., c. 103, ~ 9. R. S., c. 116, ~ 15.
SECT. 2li.
Any justice may try cases at his dwelling-house
2 or ofIlce, or other suitable place, and the ·writ shall be made
;3 Tcturnnble nccordingly; except where the title to real estate
4 is in question, tbe defendant shall plead the general issue,
/) need not file any brief statements; and when an action,
G in which the defendant does not appear, is continued, at the
7 request of the plaintift~ only one travel and attendance shall
8 be taxed for him, unless the defendant agrees, in writing, to
9 such continuance.
R. S., c. ] 16, ~ 29, 30. 1842, c. 35.

LEVY OF EXEOUTIONS ON PERSONAL PROPERTY,
Sect. 1. Execution; what goods may ho Aold on.
2.
coin [tU(! hank notes, how Icvierl on.
goods, in what time soW on.
"d.
4.
how nr! vertised.
adjournmout of sftle, time.
5.
"
G.
"
plllce.
"
7. Indemnity; officer may require.
8, Rc-s"le, if purchaser refuses to t(Lke; officer to account /01' proceeds, (Lnd for
damagos paid by such purchaser.
9. Return of s!tle on execution, how ma,ie. Penalty for fmud in sale or retul'll.
10. Proceec!s of sale, how disposcd of.

9
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11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

27.
28.

29.
30.

31.
32.
33.
34.
35.
36.

37.
38.
39.
40.
41.
42.
43.
M.
45.

SECTION 1-2.

Rents of buildings, how 8ale is to he made of.
Shares in incorporated oompanies, how sold.
N otico of seizure of, how given, if not attached.
If attached, mode of procedure.
Officers of the corpot'ations to certify tho number of shares, &0.
Shares sold to be tmnsferred; new certifioates to puroha~er.
N otioe of sale, how givon.
Fl'I1nehise of corpomtion, how sold; notioe of sale of, how given.
Mode of sale.
Possession, what and how given to purohaser.
Rights and duties of the purohaser.
Rights of redemption by the corporation.
Proceeds of sales applied in order of attl1Ohment.
"
" o f equities of rcdemption in Same way.
Notice of second attachment to be given to the first attaohing officer.
Provisions of the thrce preceding sections applieable to all offioers; provisions
for second attachment by other officers.
"Warrant against turnpike corpol'l1tion for damages.
Sale of the franehise thereon may be adjourned.
In what county sale may bo had.
In Case of a prior attachment, how the lien by seizure on exeeution may be
preservetl.
Proceotlings when suoh attachment is removed.
Execution to be set off against eaoh other.
Cases in"whioh it may be done.
Sale on execution of porsonal proporty nnder mortgage on tender of amount due.
Procceds of, how applied.
Sale without tcnder.
Warrants of distross from connty oommissioners unsatisfied, may be sned.
Exccutions and warrants of distress against towns, how issucdand enforced.
How levied on rcal estato.
Notice and incidents of the sale.
Remedy of ownor of property sold.
Payment before levy, provision for and effect of.
Protection from subsequent claims.
Proportion to be paid. how ascortained.
Rights and remedies of the plll'chaser of a right to a conveyance of land.

SECT. 1. All chattels, real and personal, liable at common
2 law to attachment, and not exempted therefrom by statute,
3 shall be liable to be taken and sold on, execution, as prescribed
4 in this chapter.
R. S., c. 117, ~ 2.

2
3
4
5

SECT. 2.
Current gold 01' silver coin may be taken on
execution and paid to the creditor, as money collected; and
bank notes, and all other evidences of debts, issued by any
moneyed corporation, and circulated as money, may be taken
on execution, and paid to the creditor at their pal' value, if
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6 he will accept them; otherwise, they maybe sold like other
7 chattels.
R. S., c. 117, ~ 3.
SECT. 3. Goods and chattels, legally taken on execution,
2 shall be safely kept by the officer, at the expense of the
3 debtor, for the space of four days, at least, next after the
4 day on which they were taken, exclusive of Sunday; and
5 they shall be sold within fourteen days next after the day of
6 seizure, except as hereinafter provided; unless, before the
7 time of sale, the debtor redeems them by otherwise satisfying
8 the execution.
R. S., c. 117, ~ 4.
SECT. 4. The officer shall post up public notice of the
2 time and place of sale, at least forty-eight hours before the
3 time of sale, in two or more public places in the town, or
4 place of sale.
R. S., c. 11'7, ~5.
SECT. 5. If, at the time appointed for the sale, the officer
2 is prevented by sickness, or other casualty, from attending
3 at the place appointed; or, is present and deems it for the
4 advantage of all concerned, to postpone the sale for want of
5 purchasers, or other sufficient cause, he may postpone the
6 sale, not exceeding six days, next after the day appointed;
7 and so) from time to time, for like good cause, giving notice
8 of every adjournment, in like manner as required in the
9 preceding section.
R. S., c. 117, ~ 6.
SECT. 6. For good reason, and for the purpose of obtaining
2 a better price for the goods to be sold, he may, if he should
3 deem it for the benefit of the debtor, adjourn the auction to
4 another place in the same town.
R. S., c. 117, ~ 7.
SECT. 7. 'Where there is reasonable doubt, as to the owner2 ship of goods, or their liability to be taken in execution, the
3 officer may require sufficient security to indemnify himself.
R. S., c. 117, § 8.
2
3
4
5
6
7

SECT. 8. If the highest bidder, at such a sale, refuses to
take and pay for an article, the officer shall sell the same
again at auction, at any time within ten days, giving due
notice of the second sale; and he shall account for what he
receives on the second sale, and for any damages he recovers
of the first bidder for a loss on the re-sale, as for so much
received on the execution.
R. S., c. 117, ~ 9.
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SECT. 9.
He ~hall, in his return on the auction, particularl y
describe each article or lot of the goods sold, and the price at
which it was sold; and, if he is guilty of any fraud in the
sale or retmll, he shall be liable to the debtor, in an action
of the case, to pay him five times the sum of which he is
defrauded.
R. S., C. 117, '§> 10.
SECT. 10.
The money arising from the sale of any pWlferty
on execution, shall be applied to pay the charges, and satisfy
the execution; and the residue, if any, shall be returned to
the debtor on denmnd, or otherwise legally applied, in the
manner provided in section twenty-three.
R. S., c. 117, '§> 11.
SECT. 11.
vVhen a lessor of any lands, leased for the
purpose of having any buildings erected thereon, commences
an action against the lessee, and attaches the buildings within
six months after the rent becomes due, and recovers such
rent, he may, on executioll, cause the rems and profits of
such buildings to be sold for a term of time sufficient to pay
the debt and costs; or cause such building to 'be sold, like
any other personal estate: and, ill the latter case, saving to
the debtor, the right to redeem the same within one year, by
payment, to the purchaser, of the full amount paid by him,
and interost thereon.
R. S., c. 117, '§> 12.
SECT. 12.
Any share or interest of any stockholder or
proprietor, in any incorporated cOlnpany, B1UY be taken all
execution, and sold in the following lllanner; and in no
other manner, notwithstanding anything in the charter of such
company to the contrary.
R. S., c. 117, ~ 13, 29.
SECT. 13.
If the property was 1lOt attached 011. lllesne
process, in tbe same suit, the officer shall lea ve a copy of the
execution with the treasurer, cas11iro, clerk or other recording
officer of the company; and the property shall be considered
as seized on execution, when the copy is so left. If it was
so attaehed, and remains attached, the officer shall proceed
in seizing and selling it on execution, in the sallle manner as
in the seventeellth sectioll.
R S., c. 117, ~ 14, 15. 1841, c. I, ~ 20.
SECT. 14.
The officer of the company, having the care of
the records, or account of shares or interest of the stock-
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holders, shall, upon the exhibition to him of the execution,
give such officer holding the execution, a certificate of the
number of shares held by the judgment debtor, or of the
amount of his interest, under the same penalty as is prescribed
for refusal to give such certificate to an officer, exhibiting a
writ of attachment, as provided in chapter eighty-one, sectio11
forty-two.
R. S., c. 117, ~ 16.
SECT. 15. ·Within fonrteen days after the day of sale, the
officer shall leave an attested copy of the execution and of the
return thereon, with the officer of the company, whose duty
it may he to record transfers of shares; and the pmchaser
shall thereupon be entitled to a certificate or certificates of
shares bought by him, on paying the fees therefor, and for
recording the transfers.
R. S., c. 117, ~ 17.

SECT. 16.
If the shares or interest of the judgment debtor
2 were attached in the snit, in which the execution issued, the
3 purchaser shall be entitled to all dividends, which accrued
4 after the attachment.
R. S., c. 117, ~ 18.
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SECT. 17.
III mah:ing sale of snch shares, or interest, of any
stockholder or proprietor) the officer holding the execution
shall give notice in writing of the time and place of sale to
the debtor, by leaving the same at his last and Llsual place of
abode, if within the county where the officcr dwells j and
public notice of such time and place of sale, by posting np
notice thereof in one or more public places in the town where·
the sale is to be made, and in two adjoining towns, if there
are so many, thirty days, at least, before the day of sale;
and shall publish an advertisement of the same import, and
naming the judgment debtor, three weeks snccessively before
the day of sale, in some public newspaper printed ill the sam(~
county, if any, if not, in the state paper; ~tlld if the debtor
never lived in the county, the posting of the notification and
publishing the advertisement, as aforesaid, shall be sufficient.
R. S., c. 117, <§ 19.

SECT. 18.
"Nheil judgment is recovered against any tl1l'n2 pike, bridge, canal, 01' other incorporated company with
3 power to l'eeeive toll, the franchise of snch corporation may
4 be sold on execution at public auction; the officer giving
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SECTION 19-22.

notice of the time and place of sale, by posting a notification
in any town in which the treasurer, clerk, or any officer of
the company, if there are any officers, if not, where any
stockholder resides, thirty days, at least, before the day of
sale, and by causing an advertisement, naming the creditor
therein, to he inserted three weeks successively in some
public newspaper printed in any county where either of said
officers, or if without officers, any stockholder resides, four
days before the day of sale; and if there be no newspaper
printed in any such county, then in the state paper.
R. S., c .. 117, § 20.
SECT. 19.
In the sale of such franchise, whoever will pay
and satisfy such execution, and all fees and incidental
expenses, in consideration of being entitled to receive to his
own use all such toll, as the corporation is entitled to demand
and receive, for the shortest period of time, shall be deemed
the highest bidder, and the purchaser for such period of time.
R. S., c. 117, § 21.

SECT. 20.
Immediately after such sale, the officer shall
2 deliver to the purchaser, possession of the toll houses and
3 gates, in whatever county they may be situated, and he shall
4 state his doings therein in his return.
R S., c. 117, § 22.
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21. The purchaser of snch franchise, and those
claiming unuer him, may receive to their own use the tolls
accruing within the time limited in the purchase, and shall
have all the powers necessary for the convenient use of the
property, which were before vested in the corporation, and
be bound to discharge the same duties, and be liable to the
same penalties and forfeitures, during the term of the said
purchase, as before were required of the corporation, and may
recover of said corporation any moneys paid, or expenses
incurred, in consequence of his said liability, and without
any fault or negligence on his part.
R. S., c. 117, § 23.
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SECT. 22.
Tile corporation may, at any time within three
months after the day of sale, redeem said franchise, by paying
to the purchaser the sum he paid in satisfaction of the
execution, with twelve per cent. interest thereon, in addition
R. S., e. 117, § 24.
to the toll he has received.

SECT.
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SECT. 23.
If goods, or auy other property sold on execution,
have been attached by any other creditor, or seized on any
other execution, by the same or any other officer, or if before
payment of the residue to the debtor, any other writ of
attachment or execution against him is delivered to the officer
who made the sale, the proceeds of the sale shall be applied
to the discharge of the several judgments, in the order ill
which the writs of attachments or executions were served;
and the residue, if any, shall be paid over to the debtor.
R. S., c. 117, ~ 25.
SECT. 24.
"V hen the right of redeeming mortgaged real
2 estate, is sold on execution, the proceeds of the sale, after
3 satisfying the same, shall be applied and disposed of in the
4 manner provided in the case of sale of goods.
R. S., c. 117, ~ 27.

2
3
4
5
6
7
8
9

SECT. 25.
If an attachment or seizlll'e is made, on execution,
of a share in any incorporateu company, or of any other
property which has been attached without taking and keeping
exclusive possession thereof, and if the same property is
subsequently attached or taken on execution by any other
officer, he shall give notice thereof to the otricer, who makes
the sale under the first attachment or seizure; and, if the
latter, without such notice, pays to the debtor the balance of
the proceeds of the sale, he shall not be liable therefor, to the
10 person claiming under snch subsequent attachment or seizure.
R. S., c.117, ~ 26.
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SECT. 26.
The provisions in the three preceding sections,
shall be equally applicable to sheriffs, deputy sheriffs, coroners, and constables, and their official proceedings in the
cases mentioned in said sections; and personal property,
attached by a coroner may be again attached by a sheriff,
deputy sheriff or constable, subject to the for111er attachment,
by giving notice thereof, to the coroner, and furnishing him
with a copy of the precept within a reasonable time thereaftel', and vice versa; and personal property attached by a
10 constable, may be again attached by a coroner, or by a dep11 uty, when necessary, in the same manner.
R. S., c. 117, ~ 28.
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SECTION 27-31.

SECT. 27.
~Whenever any damages are assessed in favor of
any person, by the county commissioners, or by a committee
or a verdict of a jury, for any injury sllstained by him, by
any acts of any of the corporations aforesaid, authorized to
demand and receive toll, and the damages shall not be paid
(j in thirty days after order, or the acceptance of such verdict,
7 or of the report of the committee, such person may have a
8 warrant of distress, against any such corporation, for the
9 damages assessed, and interest and costs. R. S., c. 117, ~ 30.
SECT. 28.
The officer holding such warrant, shall have the
2 same right to adjourn the vendue, as in case of sale of goods
3 on execution.
R. So, c. 117, ~ 31.
SECT. 29.
All proceedings respecting the attachment and
2 sale on execution of the franchise of any corporation, entitled
3 to demand and receive toll, and sales on warrant of distress,
4 as mentioned in section twenty-seven, may be had in any
5 county in which the creditor, the president, clerk, treasurer,
G or any director of said corporation, if there is any such officer,'
7 if not, where any stockholder resic1es.
R. S., c. 117, ~ 32.
SECT. 30.
"When allY estate, real or personal, is seized on
2 execution, and further service of the execution is suspended,
3 by reason of any prior attLlchment thereof, such estate shall
4 be bound by seizure ulltil it is set off or sold in whole OT in
5 part, under the prior attachment, or until it is dissolved;
6 provided the officer mal,ing snch seizure of real estate, within
7 five days thereafter, files in the oHice of the register of deeds
8 in the county or district in which the real estate is situated,
9 a copy of his return of the seizure, with the names of the
10 parties, the comt at which judgment was recovered, and the
11 date and amount of the execution; and the register shall file
12 and enter the same of record, as in case of attachment of real
13 estate on writs; and .like fees shall be allowed to the officer
14 and register therefor. R. S., c. 117, '9 33. 1842, c. 31, ~ 11.
SECT. 31.
If the estate is set off or sold in part, under the
2 prior attachmen t, or if it is dissolved, the estate or such part
3 thereof as remains undisposed of, shall continue bound for
4 thirty days thereafter, by snch seiznre on execution; and the
5 service of the execution may be completed in like manner as
6 if the estate had been first seized thereon, at any time within
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7 thirty days, although the· return day of the execution has
8 passed.
R. S., c. 117, ~ 34.
SECT. 32.
When a sheriff, deputy sheriff, coronal' or other
2 officer, has in his hands executions wherein the creditor in
3 one is debtor in the other, he shall cause one execution to
4 answer and satisfy the other, so far as it will extend; if one
5 of such executions is in the hands of such officer, and the
6 creditor in the other tenders his execution to him, and
7 requests him so to do, he shall set off one against the other,
8 as aforesaid; provided the creditor in one execution is in the
9 same capacity and trust as the debtor in the other.
R. S., c. 117, ~ 1.
SECT. 33.
Executions shall not thus be set off against each
2 other, when the sum due on one of them has been ]aw:3 fully and in good faith assigned to another person, before
4 the creditor in the other execution became entitled to the sum
5 clue thereon; nor when tbere are several creditors or debtors
6 in one execution, and the sum due on the other is due to or
7 from a part of them only; nor shall it be allowed as to so
8 much of the first execution as may be due to the attorney in
9 the suit for his fees and disbursements therein.
R. S, c. 117, ~ 35, 36, 37.
SECT. 34. When a creditor of a mortgager or pledger of any
2 personal property elects to attach the property so mortgaged
3 or pledged, he may do so, first paying or tendering to such
4 mortgagee, pledgee or holder, the full amount of the debt for
5 which it is so mortgaged, or pledged; and any such property
6 so redeemed, may be sold on execution as any other personal
7 property.
R. S., c. 117, ~ 38.
SECT. 35.
The officer shall apply the proceeds of the sale,
2 after deducting his fees and charges of sale, to the payment
3 of the sum so paid or tendered to the mortgagee, pledgee or
4 holder, and tbe interest thereon from the time of such pay5 ment; and the resiUue of such proceeds shall be applied to
6 tbe satisfaction of the plaintiff's judgment, in manner by law
7 provided.
R. S. c. 117, ~ 39.
SECT. 36.
Such plaintiff may have the same seized and
2 sold on the execution, as in other cases, subject to the rights
3 and interest of such mortgagee, pledgee or holder, without

10
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4 paying or tendering payment of the debt due to the mortga5 gee, pledgee or holder.
R. S., c. 117, ~ 46. 1842, c. 31, ~ 12.
SECT. 37.
When a warrant of distress is issued by any
2 court of county commissioners, and returned in whole or in
3 part unsatisfied, and remains unsatisfied, the party for whose
4 benefit it was issued, may maintain an action of debt on the
5 judgment on which it is founded, before the proper court of
6 the same county, the same as on a judgment of any other
'7 court; and interest shall be allowed on the sum due and
8 included in the new judgment.
R. S., c. 117, ~ 41.
SECT. 38.
All executions or warrants of distress against a
2 town, shall be issued agaillst the goods and chattels of the
3 inhabitants thereof, and against the real estate situated
4 therein, whether owned by such town or not: and the officer
5 executing such precept shall satisfy it by distress and sale of
6 the goods and chattels of the inhabitants, in the manner pro7 vided by law.
R. S., c. 117, ~ 42.
SECT. 39.
1"01' want of sufficient goods and chattels to sat2 1sfy the same, after diligent search, which fact the officer
3 shall certify in his return, he shall levy npon and sell so
4 much of the real estate in said town, by lots, as the same are
5 owned, occupied, or lotted out on the plan thereof, as may
6 be necessary to satisfy said precepts and expenses of sale.
R. S., c. 117, ~ 43.
SECT. 40.
He shall advertise in the state paper, and also in
2 one of the newspapers printed in the county, where the lands
3 lie, if any, three weeks successively, the names of such
4 proprietors as are known to him, of the lands which he
5 proposes to sell, together with the amount of the execution or
6 warrant of distress; and, where tho names of the proprietors
7 are not known, he shall publish the numbers of the lots or
8 divisions of said land; tho last publication to be throo months
9 bofore the time appointed for the sale. If necessary to
10 complete the sale, he may adjourn it from day to day, not
11 exceeding three days. He shall give a deed to the purchaser
12 of said land in fee, expressing in said deed the cause of sale.
13 The proprietor of the land, so sold, shall have a right to
14 redeem it at any time within one year from the time of sale,
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15 on paying the sum for which it was sold, and the necessary
R. S., c. 117, ~ 44.
16 charges and interest thereon. .
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SECT. 41.
The owner of any real or personal estate so sold,
shall be entitled to recover against the town, in an action
of assumpsit, the full value thereof, with interest, at the rate
of twelve per cent. yearly, with costs of suit; and may prove
and recover the real value thereof, whatever was the price
at which it was sold.
R. S., c. 117, ~ 45.

2
3
4
5
6
7
8

42. vVhen any such warrant of distress or execution
is issued against a town, any inhabitant thereof, or proprietor
of lands therein, may, before it is levied, or the sale is made,
pay his part or proportion thereof, to be ascertained by an
assessment thereof, made by the assessors of the town, which
they are required to make at the request of any inhabitant or
proprietor, or on notice given them by the county commissioners.
R. S., c. 117, ~ 46.
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SECT. 43.
Every person so paying his proportion to the
officer holding the warrant or execution, for the use of the
person interested, or to such person himself, shall be
discharged, both as to his person and his property, from such
warrant or execution.
R. S., c. 117, ~ 47.
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SECT. 44.
If any such warrant or execution is levied on
the property of any person, who at the time has not paid his
proportion, every person having so paid, or that shall so pay
his part, as aforesaid, shall be discharged from all executions
that may be issued on any judgment against the inhabitants
of such town, on account of said levy, and his person and
estate shall forever be discharged.
R. S., c. 117, ~ 48.
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SECT. 45.
The certificate of the major part of the assessors
of the town, shall be conclusive evidence of any person'!3
proportion thereof; and, being delivered to the officer, he
shall, on payment thereof, return the warrant or execution
satisfied for that sum, with the name of the person who
paid it.
R. S., c. 117, ~ 49.

SECT.

46. '}'he purchaser at auction of the right of any person
2 to a deed of lands on condition in a written contract to be
SECT.
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3 performed, shall have the same remedy by bill in equity to
4 compel a conveyance of it, as mortgagers have against
R. S., c 117, '§ 50.
5 mortgagees.

BAIL IN OIVIL AOTIONS.
Sect. 1.
2.
3.
4.
6.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

Bail sha'!l be by bond to the sheriff or other officer; bond returned with the writ.
What bail he may require.
In what cases the obligers shall be holden.
Surrender of principal before entry; how to be done and effect thereof.
Bastardy bond, sureties on may surrender principal.
N aIlles of bail to be entered on execution.
Officer to notify bail; his fees to be paid.
Surrender of principal in court.
In case of avoidanoe, officer's duty, and liability of bail.
Soire facias against baiL
Pleadings and defense by baiL
Surrendcr of principal on scire facias.
Proceedings when bail is tltken in a justice aotion.
Surrender and oommitment of prinoipal ill snch oase.
Officers' fees and duty.
Surrender in sueh cltse after judgment.
Surrendcr beforc jndgment.
Remedy of bail against priuoipal.

SEO'!'. 1.
When bail is taken on mesne process, it shall be
2 by bond to the sheriff, if the process be served by him, or
3 his deputy, otherwise to the officer making the arrest, with
i1 condition that the defendant shall appear and answer to the
5 suit, and that he will abide the final judgment thereon, and
6 not avoid. It shall be returned with the writ, and the clerk
7 shall note on the writ that a bail bond is so filed.
R. S., c. 114, '§ 95, 98.
SEOT. 2.
No officer shall be obliged to accept a bail bond,
unless signed by two sureties, at least, having sufficient
property in the the county in which the principal is arrested,
or held in custody; and if he takes a bail bond, with only
one surety, he shall be liable to the plaintiff for any deficiency
,6 thereof.
R. S., c. 114, § 96.

2
3
4
5
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SECT. 3.
A bail bond shall bind the obligors, though signed
2 by only one surety, or when signed by two or more sureties,
3 when all or any of them had not sufficient property in the
3 county.
R. S., c. l1L1, ~ 97.
SECT. 4.
Any bail may, before the action is entered,
2 exonerate himself from all liability, by surrendering his
3 principal to the common jail, in the county where the arrest
4 was made, or in the county where the writ is returnable, and
5 within fifteen days there a fter lea ving with the jailer an
6 attested copy of the writ in process, whereby the arrest was
7 made, and of the return endorsed thereon, and of the bail
8 bond i and notifying, in writing, the plaintiff or his attorney
9 of the time and place of the commitment; and the jailer
10 shall receive him into custody, in the same manner as if the
11 officer who made the ari'est had committed him.
R. S., c. 114, § 99.
SECT. 5.
The sureties in a bond given by a person charged
2 as the father of a bastard child, may surrender the principal
3 at any time, as well before the entry of the prosecution, as
4 after, the same as bail in civil actions; and shall thereby be
R. S., c. 114, ~ 100.
5 discharged from their liability.
SECT. 6.
If judgment is rendered against the principal in the
2 action, in which the bail is taken, the clerk of the court or
3 justice of the peace, issuing the execntion Oll the judgment,
4 shall, on the margin thereof insert the names of the persons
5 who became bail, their addition and place of abode, if they
6 are inserted in the bail bond; and, if the debtor is committed
7 to jail, the clerk or justice shall note, in like manner, the jail
R. S., c. L1S, ~ 2.
8 to which he is committed.
SECT. 7.
The officer, holding the execution, fifteen days, at
2 least, before its expiration, whether the debtor has given bail
3 to the arresting officer, or to the jailer, shall notify the bail
4 personally, or by leaving a notice, in writing, by him signRd,
5 at his usual place of abode, if in the officer's county, certifying
6 that he cannot find the principal debtor, nor property where7 with to satisfy the execution, for which he may demand and
8 receive of the bail the usual fee for the service of a writ, and
9 for travel from the dwelling house of the officer, to the
1() il welling house of the bail, and shall minute in said notice
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the amount of the fees, which the bail shall pay in twenty
days, unless, one day, at least, before the execution is
returnable, the bail shall produce and deliver to the officer the
principal debtor.
R. S., c. lI8, ~ 3
SECT. 8.
If the bail does not commit the principal to prison
2 in tbe manner mentioned in the fourth section, they may at
3 any time before final judgment in the original suit, bring the
Ll principal into court, where the action is pending, and deliver
5 him into the custody thereof, and be thereby discharged of
G their suretyship.
R. S., c. 118, ~ 4.
SECT. 9.
In case of the avoidance of the principal, and
2 return on the execution by the officer that he has had the
3 same execution in his hands at least thirty days before the
4 expiration thereof, and that the principal is not found, his
5 bail shall be obliged to satisfy the judgment with interest
G thereon, from the time when it was rendered, unless they
7 shall discharge themselves by surrendering the principal,
8 before final judgment against them on the writ of scire facias,
R. S., c. 118, ~ 5.
9 or by other sufficient defence.
SECT. 10.
When the principal so avoids, and his goods,
2 and chattels, or lands cannot be found to satisfy the execu3 tion, the original creditor shall have a writ of scire facias in
4 his own name from the same court, against the bail, in vaca5 tion, or in term time, to be sued out within one year from
G the time when judgment was rendered against the principal,
'7 and need not declare on the bail bond, but may merely allege
8 that the defendants became bail in the original action.
R. S., c. 118, ~ 6, 7, 8.
SECT. 10.
The bail may plead jointly or severally, that
2 they never became bail, as alleged in the writ, and under
3 that plea may avail themselves of every defence, which
4 would avail them in an action of debt on the bond, upon the
5 plea that it is not their bond; or may shew any special mat6 tel' of discharge, filing a brief statement thereof as by law
7 provided.
R. S., c. 118, ~ 9.
SECT. 12.
The bail may surrender the principal in court,
2 before final judgment on the scire facias, and deliver him
3 to the order of court, and on paying all the costs on the scire
4 facias, they shall be discharged, and the principal shall bo
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committed to the county jail, there to remain for the space of
fifteen days; and if the creditor does not within that time,
take him in execution, the sheriff shall discharge him on payment of the legal prison fees.
R. S., c. 118, ~ 10, 11, 12.
SECT. 13. ·When bail is taken on mesne process, in an
action triable before a justice of the peace, and there is a .
return on the execution issued on the judgment in such suit,
that the principal is not found, the justice may issue a scire
facias thereon against the bail to be served seven days before
the day of trial; and if no sufficient cause is shown to the
contrary, he may render judgment for the debt and costs
recovered, with interest thereon, from the time Judgment was
rendered against the principal; and issue execution accordingly, notwithstanding the debt and costs on the original
judgment, when added together, exceed the sum of twenty
R. S., c. 118, ~ 13.
dollars.
SECT. 14. If the bail at any time before final judgment in
the original suit on scire facias, brings the principal before
the justice, alld procures the attendance of the sheriff, his
deputy or a cunstable of the town in which the comt is
holden, to receive him, the justice shall make a record of the
surrender, and shall order him into the custody of such officer,
to be committed to jail, to be proceeded with as mentioned in
the preceding sections; and on payment of costs arising on
the scire facias, the bail shall be fully discharged.
R. S., c. 118, '§ 14.

2
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SECT. 15. Such officer shall attend before such justice for
such purpose aforesaid, when so requested; and shall be
allowed therefor, the same fees as for arresting and com111itting a defendant on mesne process; and for 11eglect of official
duty in the above case, he shall be answerable for all damaR. S., c. 118, '§ 15.
ges to the party injured thereby.
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SECT. 16. When the principal is surrendered to such justice, after final judgment in the original action, the bail shall
deliver to the officer a copy attested by the justice, of the
entry of the surrender, and the ofricer shall deliver it to the
jailer, on committing the prisoner to his custody; and this
shall be a sufficient warrant to the officer, for receiving and
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7 conveying him to jail, and to the jailer for holding him in
8 custody.
R. S., c. 118, ~ 16.
SECT. 17.
If the principal is surrendered before final judg2 111ent in the original suit, the bail shall deliver to the officer
3 a copy of the original writ, with the return indorsed thereon,
4 attested by the justice, and the officer shall deliver the same
5 copy to the jailer; and this shall be a sufficient warrant to
6 the officer and jailer, as mentioned in the preceding section.
R. S., c. 118, § 17.
SECT 18.
Bail may have their remedy against their prin2 cipal, by an action on the case, for all damages sustained by
:3 them, by reason of their suretyship.
R. S., c. 118, ~ 18.

TRUSTEE PROCESS.
Sert. 1. In what notions trustee process may bo used.

2.
3.
4.
5.
6.
7.
8.
. 9.
10.
11.
12.
13.

Form of the writ.
Mode of service.
Effeot of service ou tho trustee.
In what county the notion shall be commenoed.
Insertion of additional names of trustees.
Notico to prinoipnl, if absent from the stato. Trusteo may appeal' for him.
'What corporations may be sumUloned as trustees •
Trusteo, about to leave tho state, may disclose before a justioe.
Course of proceeding in suoh case.
Any trustee may so disolose, by eonsent.
An inhabitant of another state may be adjudged trustee.
Costs, if the trustee bo disoharged, the first term. If adjudged trustee, he m!1y
retain his oosts.
14. Disclosure to be sworn to.
15. Lien for costs on speoific articlos in his hands.
16. Proceedings against tho principal, if the trustces be all disoharged.
17. Additional eompensation, if trustee dwell in another county.
18. Liability of trnstee for not appearing at tho first term.
19. Joint linbility for oosts if severul fail to appeal'.
20. Exception in favor of trnstees residing Ol1t of the county, or absent from the
stnte, nt the time of servioe.
21. If tho nction fnils, oosts for defendant and trustee.
22. No costs to trustee on discontinuanoe, unless he nppear.
23. Trustee living out of the county may appear by nttorney.
201, 25. Prooeeding in such case.
26. Disolosure, how sworn to.
27. Trustee not appellring, to be defaulted.
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'[rustee may submit a statement of faet.s to the court.
Plaintiff may prove other facts, not stated nor denied in the disolosure.
Such proof may be submitted to the court or a jury.
Testimony to be in writing.
Proceedings, if trnstee disclose an assignmcnt of the principal's claim. Assignee
may be summoned. If be appcars, his title to be tried, If be does not appeur'
his claim to be void.
33. Princip"J defendant may be a witness.
34. Form of judgment against principal and trustee.
35. Trustee may appear by consent, at a subscquent term, as of the first.
3G. Exeeutor 01' administ1'l1tor liable as trustee for a debt or legaey.
37. If a person dies, after being adjudged trustee, the goods and effeets are held in the
hands of the administmtor.
38. If trust eo dies before judgment, his administ1'l1tor may be eited.
39. If administrator do not appear, judgment may be rendered.
'10. If he does not pay, scire facias to issne.
41. Proccedings if trnstee dies within thirty days after judl'ment is ronde red.
42. Manner of issning exeeution if administrator is ILdjudged trustee.
43. Remcdy on his bond if he neglects to I"'Y.
44. Specific articles in trustee's hands to be delivered to the officer.
45. Rcmedy, if trustee rcfuscs.
4G. Mode of' scttling the value, as between the pi-ineipal and trustee.
47. If part ouly is taken, balance to be delivercd to the principal,
48. Ufficer to restore surplus procceds of sale.
49. Trustee process, after commitmcnt of the debtor. Effect thereof.
50, 51, 52, 53. Precccdings, if trustee discloses property mortgaged to him.
54. Trustee not preventcd from soiling the property mortgaged.
55. Cases in which a person shall not be adjudged trustce.
56. Effect, if defendant in a suit is summoned as trustee of the plaintill'.
57. Cests in such cases.
58, 59, 60. Proceedings, if defendant in an aetion pending is summoned as trnsteo
of the plaintiff.
61. Money 01' goeds mILy be attachcd by trustee proccss before they are payable.
62. Proceedings, if trustee does not pay costs, when liable.
63. Goods fl'l1ndulently conveycd, may be held by trustee prooess.
64. Trnstee may retain in his hands pay for any demand justly dne him; but not for
unliquidILted damages.
65. Form of judgment against a trustee.
66. Discharge of trustee no bar to the claim of prineipal.
67. Soire faoias against trustee.
68, 69, 70. Judgment on scire facias.
71. LiILbility for costs, if dischnrged on soire facias, not having beon before examined.
72. If examined in the original suit, he mILy be examined again on seire faeias.
73. Goeds and effeets liable to anether attaehmont, if not demanded in thirty days.
Exception.
74. If there is no seconclattaohment, prineipal may recover them.
75. Demand, how lllade, if trustee is eut of the state; how if he has no dwellingplnce in the state.
76. Effect of judgment against trustce.
29.
30.
3!.
32.

11
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77.
78.
79.
80.
81.
82.
83.
84.
85.
86.

Penalty, if trustee discloses falsely.
Trustee exempt from oosts on soire faoins in oertain eases.
In oa~e of exception, the whole oaso may be re-examined aud l·emanded.
Form and service of trustee prooess for justico courts.
In what county to be brought.
Default, if trustoo does not. appear.
Costs, if discharged.
May rotain oosts, if adjudged trustee.
Costs, on discontinuance.
Suhsequont proceedings. Dischargo of trustee, if judgmont is less thau five
dollars. Exception.
87. How execution shall issue, if defendant or trustoo romoves from the county.
88. Prooeo(lings, if trustee is dischargod, living in a county different from plaintiff
and dofondant.

SECT. 1. All personal actions, except those of detinue, replevin, actions on the case for malicious prosecution, slander
by writing 01' speaking, and those for assault and battery,
may be commenced by trustee process, in the supreme judicial court; or when the amo11nt demanded in damages is not
less than five dollars, nor more than twenty dollars, before a
municipal or police comt, or a justice of the peace.
R. S., c. 119, ~ 1.
SECT. 2. The writ shall be in the form established by law,
2 authorizing an attachment of goods and estate of the princi3 pal defendant in his own hands, and in the hands of the
4 trustees; and may be varied from time to time, as the
5 supreme judicial court may order.
R. S., c. 119, ~ 2.
SECT. 3. The officer serving the writ shall attach the goods
2 and estate of the principal, of the value required, if so much
3 can be found by him, and read the writ to him, or leave a
4 copy of it at his last and usual place of abode j which shall
[5 be a sufficient service on the principal, whether any trustee
6 is holden or not.
R. S., c. 119, ~ 3.
SECT. 4. Such service on the trustee, shall bind all goods,
2 effects or credits of the principal defendant, entrusted and
3 deposited in his hands or possession, to respond the final
4 judgment in the action in like manner as goods or estate,
R. S., c. 119, ~ 4.
5 when attached by the ordinary process.
SECT. 5. If all the trustees live in the same county, the
2 action shall there be brought, and if they reside in different
3 counties, the action shall be commenced in any county in
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which one of them resides; and in a trustee process against
a corporation aggregate, its residence shall be deemed to be
the connty in which it has its established or usual place of
business, held its last annual meeting, or usually holds its
meetings.
R. S., c. 119, <§, 5.
SECT. 6.
The plaintiff may insert the names of as many
persons, as trustees, as he may deem necessary at any time
before the process is served on the principal, but not after;
and he may cause a further service to be made on any of the
trustees, if found expedient, if the service is afterwards made
or renewed on the principal; but no costs for services shall
be taxed for the plaintiff in such case, except for that last
made.
R. S., c. 119, <§, 6.
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SECT. 7.
When the principal is out of the state at the time
of the service, and has no agent therein, the same notice
shall be given as is provided in the eighteenth section of
chapter eighty-one; or the same proceedings may be had, as
is provided in section three, of chapter eighty-two, as they
may be severally applicable, unless, in the mean time, he
shall come into the state before the sitting of the court; and,
when he does not appear in his own person, or by attorney,
anyone or more of the trustees, having goods, effects or
credits in their hands, and having been adjudged trustees,
may appear in his behalf, and in his name plead and defend
the cause.
R. S., c. 119, <§, 7.
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SECT. 8.
All corporations, except counties, towns, school
districts and parishes, may be summoned as trustees, and the
writ'served on them, as other writs on such corporations;
and they may answer by attorney or agent, and make
disclosures, which shall be signed and sworn to by such
attorney or agent; and the same proceedings shall thereupon
be had throughout, except necessary changes in form, as in
other cases of foreign attachment.
R. S., c. 119, ~ 8.'0

2
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5

SECT. 9.
vVhen any person, summoned as trustee, is aboutto depart from the state, or go on a voyage and not return~
before the term of the court where he is summoned to appeal',
he may apply to a justice of the peace and quorum of the
county, where he resides, for a notice to the plaintiff in the
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6 suit, to appear before said justice at a place and time
R. S., c. 119, ~ 9.
7 appointed for taking his disclosure.
SECT. 10.
On service made and returned, according to the
2 order of the justice, the examination and disclosure shall be
3 taken and sworn to before the justice, and, being certified
4 and returned to court, the same proceedings may be had
5 thereon, as if it had been in court.
. R. S., c. 119, 10.
SECT. 11.
In any case, where a person has been summoned
2 as trustee, his examination and disclosure may be so taken,
3 when the plaintiff and trustee consent thereto.
R. S., c. 119, ~ 11.
SECT. 12.
Any person, on whom a trustee process is served,
2 in any mode by law prescribed, shall be liable to be adjudged
3 tmstee by the conrt, though he was not then, and never had
4 been, an inhabitant of this state; and the writ may be made
5 returnable in the coun ty, in which either the plaintiff or
R: S., c. 11 9, ~ 12.
6 principal defendant resides.
SECT. 13.
If any supposed trustee comes into court at the
2 first term, and submits himself to examination, on oath, after
3 having in writing declared, that at the time of the service of
4 the trustee proeess upon him, he had liot allY goods, effects
5 or credits of the principal in his hands or possessioll, he shall
6 he entitled to his costs, in the same manner as in civil actions,
7 where issue is joined for trial; and if adjudged a trustee,
8 may deduct his costs from the amount ill his hands.
R. S., c. 119, ~ 16, 17.
SECT. 14.
The disclosure, when completed and subscribed
2 by the trustee, shall be sworn to by him in open co ll1' t, or
3 before some justice of the peace.
R. S., c. 119, ~ 19.
SECT. 15.
Where any person is adjudged trustee for specific
2 articles in his hands: he shall have a lien thereon for his
3 costs; and the officer who disposes thereof on execution,
4 shall pay the trustee the amount due him for costs, and
5 deduct the same from the amonnt of sale, and account to the
6 creditor for the balance; the amount of snch fees shall be
7 indorsed on the execution by the clerk, and shall be evidence
R. S., c. 119, ~ 18.
8 of the lien.
SECT. 16.
If all the persons, summoned as trustees, are
2 discharged, or the suit against them is discontinued, the
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3 plaintiff shall not proceed against the principal defendant,
4 unless there has been sufficient personal service of the original
5 writ upon him i but he may assume the defence of the snit.
R. S., c. 11 9, ~ 20.
SECT. 17.
'Vhen the trustee, at the time the writ was
2 served on him, dwells in any county, other than that in which
3 the writ is returnable, the court shall, in case of his discharge,
4 allow him, in addition to his legal fee, a reasonable com5 pensation for his time and expenses, in app~aring and
6 defending himself.
R. S., c. 119, ~ 21.
SECT. 18. If any person, resident in the county in which the
2 writ is returnable, is snmmoned, and neglects to appear and
3 submit to examination, at the return term, having no
4 reasonable cause to the contrary, he shall be liable for all
5 costs afterwards arising in the suit, 10 he recovered and paid
6 out of his own goods or estate, if judgment is rendered for
'7 the plaintiff; unless recovered out of the goods or effects in
R. S., c. 119, '§. 22.
8 his hands, belonging to the principal.
SECT. 19.
-When several trustees, resident in the county
2 where the action is pending, being summoned, neglect to
3 appear, the judgment for costs shall be rendered against them
4 jointly.
R. S., c. 119, '§. 23.
SECT. 20.
Persons summoned as trustees, resident out of
2 the county where the sriit is pending, shall not be liable for
3 any costs, arising on the original process herein provided;
4 and, if the person, summoned as trustee, is out of the state
5 at the time the writ is served on him, and appears at the
6 first term of the court, after his return, he shall be allowed
'7 for his costs and charges in the same manner as if he had
8 appeared at the term when the action was entered.
R. S., c. 119, ~ 24.
SECT. 2 L.
When the plaintiff does not support his action,
2 the court shall award costs against him, as well in favor of
3 the principal, as in favor of the persons summoned as trustees,
L! severally, who have appeared and snbmitted to examination
5 on oath; and several execntions shall issue accordingly.
R. S., c. 119, ~ 25'
SECT. 22.
-When a person, summoned as trustee, does not
2 come into COl11't, and declare he had no property or credits of
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3 the principal in his hands, when the writ was' served, and
4 submit himself to examination on oath, the court shall not
5 award costs in his favor, though the suit is discontinued.
R. S., c. 119, ~ 26.
SECT. 23.
A persoll, summoned as trustee, and then living
2 in a county other than that where the writ is returnable,
3 shall not be required to appear in person in the original suit,
4 01' in a snit on scire facias; but he may appear by attorney,
5 and declare whether he had any goods or effects of the prin6 cipal in his hands, when the writ was served; and thereupon
7 offer to submit himself to examination on oath.
R. S., c. 119, ~ 27.
SECT. 24.
If the plaintiff proceeds no further, the declm'a2 tion shall be considered as true.
R. S., c. 119, ~ 28.
SECT. 25,
If the plaintiff thinks proper to examine such
2 supposed trustee on oath, the answers may be taken in the
3 county in which the trustee dwells, before a judge of the
4 supreme judicial court, or any justice of the peace of the
5 county.
R. S., c. 119, ~ 29.
SECT. 26.
J n all cases, when a trustee has submitted hilll2 self to examillation on oath, in court, the answers to such
3 examination may be sworn to before a judge of the court, or
4 a justice of the peace; and being filed in court, shall have
5 the same effect as if sworn to in open court.
R. S., c. 119, ~ 30.
SECT. 27.
'When any person is duly summoned as trustee,
2 and neglects to appear and answer to the suit, he shall be
3 defaulted, and thereupon adj udged trustee, as alleged.
R. S" c. 119, ~ 31.
SECT. 28.
If any person, summoned, admits that he has, in
2 his hands, goods, effects or credits, of the principal, or wishes
3 to refer that question to the court upon the facts, he may,
4 instead of the declaration before mentioned, make a declara5 tion of such facts as he may deem material, and submit
6 himself thereupon to a further examination on oath; and
7 such declaration and further examination, if any, shall be
8 sworn to as befoi'e provided.
R. S., c. 119, ~ 32.
SECT. 29.
The answers and statements, sworn to by any
2 person, summoned, as a trustee, shall be considered as true,
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in deciding how far he is chargeable, until the contrary is
proved; but the plaintiff or trustee may allege and prove
any other facts, not stated nor denied by the supposed trustee,
which may be material in deciding that qnestion.
R. S., c. 119, ~ 33. 1842, c. 31, ~ 13.

SECT. 30.
Any question of fact, arisiug upon such ad2 ditional allegations, may, by consent, be tried and determined
3 by the court, or may be submitted to a jury, in such manner
4 as the court directs.
R. S., .c. 119, ~ 34.
SECT. 31.
All testimony, relating to the add'itional allega2 tions of any party in such trials, shall be given by depositions,
3 taken and filed in the usual manner.
R. S., c. 11 9, ~ 40.
SECT. 32.
'When it appears, by the answers of any person,
2 summoned as a trustee, that any effects, goods or credits in
3 his hands, are claimed by a third person, in virtue of an
4 assignment from the principal debtor, or in some other way,
5 the court may permit such claimant if he sees cause, to appeal'
6 and become a party to the suit, and maintain his right. If
7 he does not appear voluntarily, notice may be issued and
8 served on him, as the court directs; and if he appears, he
9 may be admitted as a party to the suit, so far as respects his
10 title to the goods, effects or credits in question; and allege
11 and prove any facts not stated or denied in the disclosure by
12 the supposed trustee, and such allegations shall be tried and
13 determined, as in section thirty-four; but if, after due notice,
14 he does not appear in person, or by attorney, the assignment
15 shall have no effect to defeat the plaintiff's attachment.
R. S., c. 119, ~ 35, 36, 37, 38.

2
3
4
5

SECT. 33.
Upon the trial between the attaching creditor
and the person claiming as before mentioned, the principal
defendant may be examined as a witness for either party, if
there is no other objection to his competency except his
R. S., c. 119, ~ 39.
being a party to the original suit.

SECT. 34.
W hen the plaintiff recovers judgment against
2 the principal, and any person is summoned as trustee, who
3 has not appeared and discharged himself, and against whom
4 the suit has not been discontinued, the court shall award
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:) jUdgment aud execntion against the goods, effects, and credits
6 in his hands, as well as against the principal in the usual
'7 form.
R. S., c, 119, '§. 41.
2
3
L1
5
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SECT. 35.
If there is any agreement between the plaintiff
and supposed tl'llstee, that he may appear at a subsequent
term of thc court, instead of the first term, saving to him the
ad van tages he would have on appearing and ans wering at
the first term, the same shall be allowed him by the court.
R. S., c 119, ~ 42,
SECT. 36 .. Any debt or legacy, : due from an executor or
administrator, and any goods, efiects and credits in his hands
as such, may be attached by trustee process.
R. S., c. 119, ~ 43.
SECT. 37.
If any person summoned as a trustee in his own
right, dies before the judgment recovered by the plaintiff is
satisfied, the goods, efi~ects and credits in his hands at the
time of attachment, shall remain bonnd thereby; and his
executors or administrators shall be liable therefor, in like
manner as if the writ had been originally served on them.
R. S., c. 119, '§. 44.
SECT. 38.
If the person so sUlllmoned dies before judgment
in the original suit, his executor or administrator may appear
voluntarily, or may be cited to appear, in the same manner
as is provided in the case of the death of a defendant in a
common action; and the further proceedings shall then be
conducted in the same manner as if the executor or administrator had been originally summoned as a trustee; except,
that the examination of the deceased, if any had been taken
and filed, shall have the same effect as if he were living.
R. S., c. 119, ~ 45.

39. If in such case, the executor or administrator
cloes not appear, the plaintiff, instead of suggesting the death
of the testator or intestate, may take judgment against him
by default or otherwise, as if he were living, and the exeClltor or administrator shall pay on the execution the amount
which he would have been liable to pay to the principal
defendant; and he shall be thereby discharged from all demands on the part of the principal defendant in the suit, for
SECT.
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9 the amount so paid, in like manner as if the executor or
10 administrator had been himself adjudged trustee.
R. S., c. 118, ~ 46.
SECT. 40.
If the executor or administrator in the case last
2 mentioned, does not voluntarily pa y the amount in his hands
3 the plaintiff may proceed by writ of scire facias, in like man4 ner as if the judgment in the first suit had been against the
5 executor or administrator himself as trustee; but if such
6 executor or administrator is diseharged, he may recover costs
R. S., c. 119, ~ 47.
7 or not, at the discretion of the court.
SECT. 41.
If any person against whom execution issues as
2 trustee, is not living at the expiration of thirty days after final
3 judgment in the trustee snit, the demand to be made by force
4 of the execution, for continuing the attachment, as provided
5 in the seventy-third section, may be made on the executor or
6 administrator of the deceased person at any time within thirty
7 days after his appointment; and shall have the same effect
8 as if made within thirty days after the judgment.
R.S., c. 119, ~ 48.
SECT. 42.
vVhen an executor or administrator is adjudged
2 trustee, on account of goods, effects or credits in his hands or
3 possession, merely as executor or administrator, whether in a
4 suit originally commenced against him as a trustee, or against
5 the deceased, and whether in the original suit, or on a writ
6 of scire facias, the execution shall not he served on his own
7 goods or estate, nor on his person; but he shall be liable for
8 the amount in his hands, in like manner, and to the same
9 extent only, as he would have been to the principal defend10 ant, if there had been no trustee process.
R. S., c. 119, ~ 49.
SECT. 43.
If, after final judgment against an executor or
2 administrator, for any certain sum due from him as trustee,
3 he neglects to pay it, the original plaintiff, in the foreign
4 attachment, shall Ita ve the same remedy for recovering the
5 amount, either upon a suggestion of waste, or by a suit on
6 the administration bond, as the principal defendant in the
7 foreign attach men t would have had, upon a judgment recov8 ered by himself, for the same demand against the executor
R. S., c. 119, ~ 50.
9 or administrator.

12
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SECT. 44.
,Vhen any person, summoned as a trustee, is
bound to deliver to the principal defendant any specific
articles, he shall deliver them, or so much thereof as may be
necessary, to the officer holding the execution; and they shall
be sold by the officer, and the proceeds applied and accounted
for, in the same manner, as if they had been taken on
execution in common form.
R. S., c. 119, <§. 51.
SECT. 45.
If the trustee neglects or' refuses to deli vel' them,
.2 or sufficient to satisfy the execution, the judgment creditor
3 may have his remedy on a scire facias, as provided in sections
4 from sixty-seven to seventy-two inclusive, of this chapter; and
5 the debtor, his remedy for an overplus belonging to him, as
R. S., c.119, <§. 52.
6 at common law.
SECT. 46.
vV\len, by the ter111S of the contract between the
2 trnstee and the principal debtor, any mode of ascertaining
3 the value of the property to be delivered to the officer, is
4 pointed out, the officer shall, on the applicati~il of the trustee,
5 notify the principal debtor, previously to the delivery, that
6 the value may be thus ascertained, as Jar as it. may affect
7 the performance of the contract; and, in other cases, the
8 value of the property, as between the principal and the
9 trustee, shall be estimated and ascertained by the appraisal
10 of three disinterested men, chosen one, by the trustee, one
11 by the officer, and one by the principal, if he see cause; and
12 if he neglects or refuses, by the officer; and they shall all be
13 duly sworn to appraise the same, and the oincer, justice
14 and appraisers, shall certify their l'espective doings on the
15 execution.
R. S., c. 119, <§. 53.
SECT. 47. vVhen a part of such goods and articles is taken in
2 execution as aforesaid, the trustee may deliver the residue to
3 the principal, or tender it to him within thirty days after sat4 isfaction of the execution, in the same manner as he might
5 have delivered the whole.
R. S., c. 119, ~ 54.
SECT. 48.
Any surplus money, remaining in the hands of
2 the officer, after satisfying the execution and fees, shall be
3 paid to the principal, if within his precinct; and if not, to the
R. S., c. 119, <§. 55.
4 trustee.
SECT. 49.
When a judgment creditor has caused the debtor
2 to be' committed in execution, and afterwards discovers goods,
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effects, or credits of the debtpr, not attachable by the ordinary
process of Ia w, he may have the benefit of the trustee process provi'ded in this chapter] in the like manner as any
other creditor, if within seven days after the service of the
process, he discharges the body of the debtor from prison, by
a written direction to the jailer, stating the occasion and
reason of the discharge; but such discharge shall not almul
or affect the judgment.
R. S., c. 119, § 56, 57.
SECT. 50.
"When any person summoned as a trustee, in his
2 disclosure states, that he had at the time the process was
3 served on him, in his possession, property not exempted by
4 law from attachment, mortgaged, pledged or delivered to him
5 by the principal defendant, to secure the payment of a sum
6 of money due to such supposed trustee, and that the princi7 pal defendant has a subsisting right to redeem the same by
8 payment of such money, the court or justice before which the
9 action is pending, shall order that on payment or tender of
10. such money, by the plaintiff to said alleged irustee, within
11 such time as the court orders; and while the right of
12 redemption exists, the person, so summoned, shall deliver
13 over the property to the officer serving the process, to be held
14 and disposed of in like manner, as if it had been attached on
15 mesne process; and in default thereof, that he shall be
16 charged as the trustee of the principal debtor; which order
17 shall be entered on the records of the comt or justice.
R. S., c. 119, ~ 58.
SECT. 51.
On the return of the scire facias against such
2 alleged trustee] if it appears that the plaintJff has, on his part,
3 complied with the order of the court or justice, and that such
4 alleged trustee has refused or neglected to comply therewith,
5 the court or justice shall enter up judgment against him, for
6 the amount so due, andl'eturned unsatisfied on the execution,
7 if there should appear to be in his hands such an amount of
S the property mortgaged, over and above the sum received by
9 him; but if not, then for the amount of said property, so
10 exceeding the above sum, if any; which amount of excess
1 L shall, on the trial of the scire facias, be determined by the
R. S., c. 119, § 59.
12 court or jury.
SECT. 52.
If, by the disclosure, it appears that the property
2 in the hands of the supposed trustee, was mortgaged, pledged
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or subject to a lien to indemnify him against any liability, or
to secure the performance of any contract or condition, and
that the principal defendant has a subsisting right of redeeming it, the comt may order, that, upon the discharge of such
liability, or performance of such contract of condition, by the
plaintiff, within such time as the court or justice may order,
and while the right of redeeming exists, snch alleged trustee
shall deliver over the property to the officer, to be by him
held and disposed of, as if it had been attached.
R. S, c. 119, ~ 60.
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SECT. 53.
rrhe officer having sold on execution any personal
property delivered to him in virtne of this chapter; after
deducting the fees and charges of sale, shall pay the plaintiff
the sum by him paid or tendered to the trustee, or applied
in the performance of the contract or condition, or discharge
or extinguishment of the liability before mentioned, and the
interest from the time of such payment, tender or application
to the time of sale; and so much of the residue as is required
therefor, he shall apply in satisfaction of the plaintiff's
judgment, according to law; and he shall pay the balance, if
any, to the debtor, first paying the trustee his costs, accruing
before the service of the scire facias, as provided in the
R. S., c. 119, ~ 61.
thirteenth section of this chapter.
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SECT. 54.
Nothing, contained in this chapter, shall prevent
the trustee from selling the goods in his hands, for the payment of the Sllm for which they were mortgaged, pledged or
otherwise liable, at any time before the amount due to him
is paid or tendered, as before mentioned, if the sale would
be authorized by the ternis of the contract between him and
R. S., c. 119, ~ 62.
the principal defendant.
SECT.

55.

No person shall be adjudged a trustee,

First. By reason of any negotiable bill, draft, note or other
3 security, dl'a W11, accepted, made or indorsed by him, except
4 in the cases provided in the sixty-third section of this
5 chapter;
Second. By reason of any mOlley or other thing, received
7 or collected by him, as a sheriff 01' other officer, by force of
.8 au execution or other legal pl:ocess in favor of the principal
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9 defendant in the trustee process, although the same has
10 been demanded of him, previously, by the defendant;
Third. By reason of any money in his hands, as a public
12 officer, and for which he is accountable, as such merely, to
13 the principal defendant;
Fourth. By reason of any money or other thing, due from
15 him to the principal defendant, unless it is, at the time of the
16 service of the writ upon him, due absolutely, and without
17 depending on any contingency;
Fifth. By reason of any debt due from him on a judgment,
19 so long as he is liable to an execution thereon;
Sixth. By reason of any amount due from him to the
21 principal defendant, as wages for his personal labor, or that
22 of Ius wife or minor children, for a time not exceeding one
23 month, next preceding the service of the process;
Seventh. ~Where service was made on him by leaving a
25 copy, and, before actual notice of such service, or reasonable
26 ground of belief, that it has been made, he has paid the debt
27 due to the principal defendant, or given his negotiable secmity
R. S., c. 119, ~ 63. 1854, c. 85.
28 therefor.
SECT. 56.
~When an action is brought for the recovery of a
2 demand, and the defendant is summoned as a trustee of the
3 plaintift~ the action shall be continued to a wait the disclosme
4 of the trustee, unless the court otherwise orders, and if the
5 defendant is adjudged trustee, the disclosure and the procecd,6 ings thereon may be given in evidence on the trial of the
'l action, between the trustee and his creditor.
R S., c. 119, ~ 13.
SECT. 57.
If the amount disclosed is as large as the sum
'2 recovered in the action, the trustee shall be liable to no costs
3 after the service of the trustee process upon him; otherwise,
4 he shall be liable to legal costs.
R. S., c. 11 9, ~ 14, 15.
SECT. 58.
If during the pendency of an action, the defend2 ant is summoned as the trustee of the plaintiff, the first snit
3 may nevertheless .proceed so far as to ascertain by a verdict
4 or otherwise, what sum, if any, is due from the defendant;
5 but the COlll't may, Oll motion of the plaintiff in the trustee
,6 suit, continue it for judgment, until the termination of the
7 trustee suit, or until the attachment therein is dissolved by
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8 the discharge of the trustee, or satisfaction of the judgment
9 otherwise.
R. S., c. 119, § 64.
SECT. 59.
If the first suit is not continued, and judgment is
2 rendered therein, the defendant shall not be adjudged after3 wards a trustee on account of the demand thus recovered
L1 against him, so long as he is liable to an execution thereon.
R. S., c. 119, § 65.
SECT. 60.
If before final judgment is rendered in the first
2 suit, the defendant in that suit is adjudged trustee in the
3 other, alld pays thereon the money demanded in the first suit,
4 or any part of it, the fact shall be stated on the record of the
5 first suit, and judgment therein shall be rendered for the costs
6 due to the plain tiff, and for snch part of the debt or damages
R. S., c. 119, § 66.
7 if any, as remains due and unpaid.
SECT. 61.
Any money or other thing due to the principal
2 defendant, may be attached before it has become payable, if
3 it is due absolutely and without any contingency, as before
, 4 mentioned; but the trustee shall not be compelled to payor
5 deliver it before the time appointed therefor by the contract.
R. S., c. 119, § 67.
SECT. 62.
If the person summolled as trustee, and liable for
2 costs as provided in the eighteenth section of this chapter,
3 shall not voluntarily pay them when demanded by the officer
4 serving the execution, he shall state the fact in his return on
5 the execution; and if it appears by the return that they have
6 not been paid by anyone, the comt shall award execution
7 against the person so summoned as a trustee, for the amount
8 of such costs.
R. S., c. 119, § 68.
SECT. 63.
If any person sumllloned as trustee has in his
2 possession any goods, effects or credits of the principal
3 defendant, which he holds under a conveyance fraudulent
4 and void, as to the creditors of the defendant, he may be
5 adjudged a trustee on account of such goods, effects and
6 credits, although the principal defendant could not have
7 maintained an action therefor against. him.
R. S., c. 119, § 69.
SECT. 64.
Every trustee shall be allowed to retain or de2 duct out of the goods, effects and credits in his hands, all his
3 demands against the principal defendant, of which he couJd
4 have availed himself, if he had not been summoned as trLls-
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tee, ·whether by way of set-off on trial, 01' by a set-oft' of
judgments 01' executions between himself and the principal
defendant, except unliquidated damages for wrongs and inju-.
ries; and he shall be liable for the balance only, after their
mutual demands are adjusted.
R. S., c. 119, ~ 70, 71,
SECT. 65.
vVhen any person is adjudged trustee, it shall
not be necessary to specify in the judgment the sum for which
he is chargeable; but if on a writ of scire facias against him,
it appears that he is chargeable as trustee, the sum for which
he is chargeable, shall be expressed in the judgment.
R. S., c. 119, § 72.
SECT. 66.
If any person summoned as a trustee, is discharged, the judgment shall be no bar to an action brought
by the principal defendant against him for.the same demand.
R. S., c. 119, § 73.
SECT. 67.
\7Vhen any person adjudged a trustee in the
original action, does not on demand of the officer holding the
execution, pay over and deliver to him the goods, effects and
credits in his hands, and the execution is retnrned unsatistied, the plaintiff may sue out a writ of scire facias against
such trustee from the same court, or before the justice that
rendered the jlldgment, to show cause why judgment and
execution should not be awarded against him, and his own
goods and estate, for the sum remaining due on the judgment against the principal defendant.
R. S., c. 119, § 74.
SECT. 68.
\7Vhen such trustee, after such writ has been duly
served all him, neglects to appear and answer thereto, he
shall be defaulted; and if he has not been duly examined in
the original suit, judgment shall be rendered against him for
the whole sum, .remaining due on such judgment against the
principal defendant.
R. S., c. 119, § 75.
SECT. 69.
VVhen all the defendants, in a writ of scire facias,
are defaulted, not having been examined in the original suit,
the court may enter up joint or several judgments, as the case
requires, and issue execution in common form.
R. S., c. 119, § 76.
SECT. 70.
If any trustee, defaulted on the scire facias, was
examined in the original suit, judgment shall be rendered on
the facts stated in his disclosure, or proved at the trial, for
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such part, if any remains in his hands, of the goods, effects
and credits, for which he is chargeable as trustee, or so much
thereof as is then due and unsatisfied on the judgment against
the principal defendant; but if it appears that such person
paid and delivered the whole amount thereof on the execution, issued on the original judgment, he shall not be liable
for any costs on the scire facias.
R. S., c. 119, ~ 77.
SECT. 71.
If the trustee appears, and answers to the
scire facias, and if he was not examined in the original suit,
he shall be liable to be examined in the same manner as he
might have been on the original suit; and if, on such
examination, he appears not to be chargeable, the court shall
render judgment against him for costs only, if resident in the
county, where the original process was returnable; but, if
not resident in such county, then he shall not be liable to
costs, nor shall he recover any costs.
R. S., c. 119, ~ 78.
SECT. 72.
If he had been examined in the original suit, the
court may permit or require him to be examined anew in the
suit of scire facias, and, in such case, 'he may prove any
matter proper for his defence, and the court may ente1' such
judgment, as law and jl1stic8 require, upon the whole matter
appearing on sneh examination and trial.
R. S., c. 119, ~ 79.

SECT. 73.
vVhen any person is adjudged a trustee, if the
goods, effects and credits, in his hands, are not demanded of
him by virtne of the execution, within thirty days next after
final judgment, the attachment of them by the original
process shall be dissoi ved i and they shall be liable tv
another attachment in like manner, as though the prior
attachment had not been made; but in those cases, where
the debt due from the trustee to the principal defendant is
payable at a future day, or specific property is in the hands
of the trustee, which he is bound to deliver at a future day,
the attaehment shall continue until the expiration of thirty
days after such debt is payable in money, or the property
R. S., c. 119, ~ 80.
aforesaid is demanded of the trustee.
SECT. 74.
If there is no second attachment, the principal
2 defendant in the suit may recover the goods, effects and
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3 credits, if not demanded, as aforesaid, within thirty days, in
4 like manner, as if they had not deen attached.
R. S., C. 119, ~ 81.
SECT. 75.
When the officer, holding the execution, cannot
2 find the trustee in the state, a copy of the execution may be
3 left at his dwelling-house, or last and usual place of abode,
4 with notic'e to the trustee, indorsed thereon, and signed by
5 the officer, signifying tha t he is required to pay and deliver
6 towards satisfying such execution, the goods, effects and
7 credits for which he is liable; when such trustee has no such
8 dwelling-house, or place of abode, in this state, such copy
9 and notice may be left at his dwelling.house, or place of
10 abode, without the state, or be delivered to him, ,personally,
11 by the officer, or any other person, by his direction; and
l~ such notice, in either case, shall be deemed a sufficient
13 demand for all the purposes mentioned in the two preceding
14 sections.
R. S., c. 119, ~ 82. 1845, c. 136.
SECT. 76.
The judgment against any person as trustee
2 shall discharge him from all demands by the principal
3 defendant, or his executors or administrators, for all goods,
4 effects and credits, paid, delivered, or accounted for by the
5 trustee thereon; and, if he is afterward sued for the same by
6 the defendant, or his executors or administrators, such judg7 ments and disposition of the goods, effects and credits as
8 above stated, being proved, shall be a bar to the action for
9 the amollnt so paid or delivered by him.
R. S., c. 119, ~ 83, 84.
SECT. 77. If any person, summoned as a trustee, upon his
2 examination, wilfully and knowingly answers falsely, he
3 shall, on due conviction, b8 adjudged guilty of perjury; and
4 shall pay, to the plaintiff in the suit, s'o much of the judgment
5 recovered against the principal defendant, as remains unsat6 isfied, with interest and costs,. to be recovered in an action on
7 the case.
R. S., c. 119, ~ 85.
SECT. 7R.
If any person, summoned as trustee, is prevented
2 from appearing in the original suit, by absence from the'
3 state, or any other reason, deemed sufficient by the court,
4 and a default is entered against him, he shall 110t be liable
5 for any costs on the scire facias; but, on his disclosure, the
13
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COlll't may allow him his reasonable costs and charges, to be
7 retained Of recovered in like manner, as if he had appeared
8 in the original suit.
R. S., c. 119, ~ 86.
SECT. 79.
In all cases under the trustee process, ill the
2 supreme judicial court, where exceptions are taken to the
3 fuling and decision of a single judge, as to the liability of the
4 trustee to be charged, the whole case may be re-examined
5 and determined by the law court, and remanded for fmther
{3 disclosures or other proceedings, as, in the opinion of the
7' court, justice requires.
1849, c. 117.
SECT. 80.
'Vhen a trustee process is issned by a municipal
2 or police court, or a justice of the peace, the writ shall be
~1 in the form now in use, and may contain a direction to attach
£1 property of the principal in his own hands, as well as in the
5 hands of the person named as trustee, and be served in like
{3 manner, as a trustee process issued by a judicial court; seven
7' days before the return day.
R. S., c. 119, ~ 87.
SECT. 81.
rfhe action may be brought in the county where
2 either of the supposed trustees resides; and if brought in any
:3 other county, the action shall be dismissed, and the trustees
4 recover their costs.
R. S., c. 119, ~ 88.
SECT. 82.
~When the person, summoned, does not appear
2 and answer to the suit, he shall be defaulted, aud adjudged
3 trustee; and be liable to costs on scire facias.
R. 8., c. 119, ~ 89.
SECT. 83.
If he appears at the retul'll day, and submits
>:; himself to examination on oath, and shall thereupon be
3 discharged, he shall be allowed his legal costs.
R. S., c. 119, ~ 90.
SECT. 84.
If, on such disclosure, he is adjudged trustee, he
2 may retain the amount of his costs.
R. S., c. 119, 'S> 91.
SECT. 85.
When the plaintiff discontinues his snit against
2 the principal or trustee, the trustee shall be allowed his costs.
R. S., c. 117, ~ 92.
SECT. 86.
All subsequent proceedings ill such causes shall
2 be had, as is prescribed in this chapter in trustee processes;
3 the supreme judicial court varying forms as circumstances
4 require; but when, in such trustee process before a municipal
5 or police court, or a justice of the peace, the debt recovered
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6 against the principal, shall be a less sum than five dollars,
7 the trustee shall be discharged; unless the judgment be so
8 reduced, by means of a set-off filed in the case.
R. S., c. 119, ~ 93, 9LL
SECT. 87. If, after a judgment is rendered in a trustee
2 process before a municipal or police comt, or justice of the
3 peace, the principal defendant or trustee removes out of the
4 COUllty in which it was rendered, such court or justice may
5 issue execution against such debtor 01' trustee, directed to the
6 proper officer of any other county, where he is supposed to
7 reside.
R. S., c. 119, ~ 95.
SECT. 88.
vVhen an action is brought against a trustee in
2 a connty, where the trustee resides, but where neither the
3 plaintiff nor defendant reside, and such trustee is discharged,
401' the action discontinued as to him, the action shall still
5 proceed, unless it appears by plea in abatement, that such
6 trustee was collusively included in the writ for the purpose
7 of giving the comt, in such county, jurisdiction; provided
8 there was a legal service on the principal defendant.
R. S., c. 119, ~ 96,

CJl.Ullptell.' 87.
AOTIONS BY OR AGAINS1' EXEOUTORS AND ADMINIS'rRATORS.
Sect. 1.
2.
3.
4.
5.
6.

7.
S.
9.
10.
11.

12.
13.
14.

J.5.

Writs and executions to run against the estate of the deceased.
Exeoutor or administrator personally liahle for costs after becoming a party ~
Execution; how awarded for damages aud costs, and for oosts.
Oosts paid, chl1rgeable against the estate.
Proceedings, if execution be return cd unsatisfied.
Administrator de honis non to proseCllto or defend suits commenoed by or against
his predecessor.
Proceedings, in case of judgment recovered whilst the predeeessor was in office.
Writs of enol' in such oases.
Executor or administrator to prosecute or defend actions commenced by 01'
against tho deceased.
Suggestion of death on record, and appearance by him.
Citation to appear; nonsuit 0" tIe fault, if he does not appBar; not personally
liable for costs in snch case.
Oertain actions snrvive, which do not at common law.
How prosecnted aftor deccaso of a party.
Measure of damages for trespass committed by tho deceased.
Goods taken from an administrator by judgment in replevin, not assots.
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16. If one of several plaintiffs or defendants dies, aotion to prooeed by or against the
survivor.
17. Wheu all die, to prooeod by or agaiust the admiuistrator bf the last.
18. No executor or administl'l1tor bouud to defend a suit within a year j suoh Buit to
be continued.
10. Limitation of actions against them.
20. Proceedings, if nssets are received after four years.
21, 22. Unoertain or future claims, how preserved.
23. Action therefor, how commenced. Judgment and exeoution thereon.
24. Liability for unfaithful administration.
25. Liability cf heirs and legatees in certain cases.
26. Actions for legacies not hereby barred.
27. Prooeodings, if ndministl'l1tor dies, before oompleting administl'l1tion.
28. Limitation of actions against new administrlLtor.
29. J<'urther liability if his predecessor gave no notice.
30. Notice by new administl'l1tor.
SECT. 1.
All writs of attachment and execution, against
2 executors and administrators for debts due from the deceased,
3 shall run against his goods and estate in their hands.
R. S., c. 120, ~ 1.
SECT. 2.
When a judgment for costs is rendered against an
2 executor or administrator in any action commenced by or
3 against him, or by or against the deceased, wherein the
4 executor or administrator has appeared he shall be person5 ally liable for the costs after he assumed the prosecution or
6 defence.
R. S., c. 120, ~ 2.
SECT. 3.
When the judgment is for debt or damages and
2 costs, an execution for the debt or damages shall be awarded
3 against the goods and estate of the deceased, in the hands of
4 the executor or administrator, and an execution for the costs;
5 and also in case judgment is for costs only, shall be awarded
6 against the goods and estate of the executor or administrator,
7 and also against his body, as if it were for his own debt.
R. S., c. 120, ~ 3, 4.
SECT. 4.
All costs paid by executors or administrators, and
2 for which they are. made personally liable, shall be allowed
3 to them in their administration account; unless the judge of
4 probate decicles that the suit was prosecuted or defended
5 without reasonable cause.
R. S., c. 120, ~ 5.
SECT. 6.
"Vhen an execution against an executor or admin2 istrator, for a debt due fro111 the estate of the deceased, is
3 ret.urned by the officer to whom it was delivered for service,
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unsatisfied by reason of his being unable to find any goods
or other personal estate of the deceased, the plaintiff may,
upon a suggestion of waste, sue out a writ of scire facias
against the executor or administrator; ancl if he does not
appear aftel' due service of the writ and shew cause to the
contrary, execution shall issue against him for the full amount
of the original judgment and interest thereon, not exceeding
the full amount of the waste, if it can be ascertained.
R. S., c. 120, ~ 6.
SECT. 6.
vVhen an executor or administrator dies, resigns,
or is removed from office, or when an unmarried woman,
sole administrator or executor marries, pending an action
brought by or against him, it may be prosecuted by or against
any administrator de bonis non, after due notice given to him
for this purpose; and if after such notice he he does not
appear and become a party to the suit, judgment may be
rendered against him in the same manner, as if he had
voluntarily appeared; or as if the suit had been originally
commenced by or against him, and he had afterwards been
nonsuited or defaulted.
R. S., c. 120, ~ 7. 1852, c. 280. 1852, c. 275.
SECT. 7.
vVhen such vacancy happens after judgme!lt has
been rendered for or against the executor or administrator, a
scire facias may be sued out by or against the administrator
de bonis non; and after due service thereof, an execution
may issue accordingly upon such judgment, in like manner
as it may be done against an executor or administrator, in
case of the death of a testator or intestate; except that the
judgment against the first executor or administrator for costs,
for which he was personally liable, shall be enforced against
his executor or administrator, and not against the administrator de bonis non.
.
R. S., c. 120, ~ 8.
SECT. 8.
A writ of error, to correct any en'ors in such judg.
ments may be brought by or against the administrator de
bonis non, if any there be, in the same manner as it might
have been brought by or against the original executor or
administrator who was a party to such suit.
R. S., c. 120, ~ 9
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SECT. 9.
In all personal actions, the cause of which by law
survives, when there is only one plaintiff or one. defendant,
and he dies after the commencement of the action and before
judgment, his executor or administrator may prosecute or
defend the action as hereafter mentioned in this chapter.
R. S., c. 120, ~ 10.
SECT. 10.
IV-hen the action or appeal is entered, the death
2 of the party shall be suggested on the record, and his execu3 tor or administrator may appear voluntarily, and prosecute
4 or defend the action, as though it had been commenced by or
R. S., c. 120, ~ 11.
5 against him.
SECT. 11.
If he does not appear at the second term after
2 the death of the party is suggested on the record, or after his
3 appointment, the court, on motion of the surviving party,
Ll shall issue a citation to him to appear and take on himself
5 the prosecution or defense of the suit. If he does not appeal'
6 at the time mentioned in the citiation, after service thereof on
7 him, according to the order of court, he shall be nonsllited or
8 defaulted, and judgment may be rendered against him; but
9 if he does not take on himself the prosecution or defense of
10 the suit, he shall not be personally liable for any costs in the
11 action; but judgment shall be rendered for such costs, against
12 the. estate of the deceased in his hands.
R. S., c. 120, ~ 12, 13, 14. 1854, c. 98, § 1.
SECT. 12.
In addition to actions, which survive, according
2 to the principles of the common law, the following also shall
3 survive, namely: actions of replevin, of trover, assault and
4 battery, of trespass for goods taken and carried away, of
5 trespass, and trespass Oll the case, for damage done to real or
6 personal proper~y, and actions for false representation made
7 with intent to defraud applications for review, of actions and
8 actions of review.
. R. S., c, 120, ~ 15. 18M, c. 1, ~\ 21.
SECT. 13.
All snch actions may be originally commenced
2 by or against executors and administrators; and, if com3 menced by or against the original party in his lifetime, they
4 may be prosecuted or defended by his executor or adminisR. S., c 120, ~ 16.
5 trator.
SECT. 14.
In actions of trespass, and trespass on the case,
2 commenced or prosecuced against the executor or the adminis-

2
3
4
15

CHAPTER 87.

SECTION 15-20.

103

3 trator of the trespasser, the plaintiff shall tbe entitled to
4 recover only for the v.alue of the goods tal(en, or for the
5 damage actually sustained.
R. S., c. 120, ~ 17.
SECT. 15.
'When judgment for a return, in an action of
2 replevin, is rendered agamst an executor or administrator,
3 the goods, returned by him, shall not be considered as assets
4 in his hands, and if they had been iuventoried, snch judgment
5 and return shall be a discharge for tbe executor or adminis6 trator.
R. S" c. 120, ~ 18.
SECT. 16.
VVhen there are several plaintiffs or defendants
2 in a personal action, the canse of which survives, and any of
3 them dies, the death shall be snggested on the record, and
4 the cause shall proceed, at the snit of the surviving plaintiff,
5 or against the surviving defendant.
R. S., c. 120, ~ 19.
SECT. 17.
When all the plaintiffs, or all the defendan ts die,
2 the action may be prosecnted, or defended, by the executor
3 or administrator of the last surviving plaintiff, or defendant.
R. S., c. 120, ~ 20.
SECT. 18.
ffo executor Qr administrator shall be compelled,
2 in any court, to defend a suit commenced against him in his
3 said capacity, withinone year next after taking on him snch
4 trust; except actions brought for recovery of ~ demand, not
5 affected by the insolvency of the estate, or by way of appeal
6 from the decision of the commissioners of insolvency on the
7 estate, for the purpose of a trial at common law; but such
8 actions shall be continued at the expense of the plaintiff, till
9 the year has expired; and any tender of a debt to a creditor,
10 within snch year, shall bar allY such suit.
R. S., c. 120, ~ 21, 22.
SECT. 19.
No executor or administrator, who has given
2 bOlid and notice of his appointment, according to law, shall
3 be held to answer to the snit of any creditor of the deceased,
4 unlesss commenced within four years from the time of his
5 giving bond, as aforesaid; except in the cases hereinafter
R. S., c. 120, ~ 23.
6 mentioned.
SECT. 20.
vVhen assets come to the hands of an executor
2 or administrator, after the expiration of said four years, he
:3 shall aceount for, and apply the same, or be answerable at
4 law, or to any process in the probate court, on account
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fi thereof, for the benefit of any creditor in like manner, as if

6
7
-8
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received within four years; provided such action or process
be commenced within one year after the creditor has notice
of the receipt of such new assets, and not more than foUl'
years after the same shall be actually received.
R. S., c. 120, ~ 24.
SECT. 21.
When the demand of any creditor against the
2 estate of any person deceased, founded on any covenant,
3 contract or agreement, shall not accrue within the said four
4 years, the claimant may file such demand in the probate
5 office within said term; and the judge of probate shall direct
6 the executor or administrator, to retain in his hands assets,
7 if they are sufficient to satisfy sueh demand, unless the heirs
8 to such estate, or devisees thereof, shall give bond, with
9 sufficient surety or sureties in the opinion of the judge of
10 probate, to sueh executor 01' administrator, to respond the
11 same.
R. S., c. 120, '$> 25.
SECT. 22.
·When such bond is given, the executor or
2 administrator shall not retain in his hands assets for such
3 purpose; but the estate shall be liable in the hands of the
4 heirs and devisees, or those claiming under them, to answer
5 the said demand.
R. S., c. 120, ~ 26.
SECT. 23.
·When no bond is given, the action founded on
2 such Claim, shall be brought against the executor or ad3 ministrator; and when such bond is gi.ven, the action shall
4 be brought on the bond; and if any thing is fouud due to
5 the ~laimant, he shall have judgment and execution therefor,
6 with costs.
R. S., c. 120, ~ 27, 28.
SECT. 24.
When an executor or administrator is guilty of
2 unfaithful administration, he shall be liable to an action on
3 his administration bond, for all damages ocbasioned thereby.
R. S., c. 120, ~ 29.
SECT. 25.
Where a creditor has a demand against the estate
2 of a person deceased, on any covenant, contract 01' agreement,
3 which could not be claimed until after the said term of foUl'
4 years, such claimant, if he has not filed the same in the pro5 bate court, as mentioned in the twenty-first section, may have
6 his remedy against those who inherit the estate, 01' the devi7 sees thereof, against whom the demand lies, if such claim be
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8 made within one year after the same becomes due; and not
9 against the executor or administrator.
R. S., c. 120, ~ 30.
SECT. 26. Nothing in this chapter shall bar any action
2 against an executor with thE' will annexed, for the recovery
3 of any legacy; but the same may be commenced in the same
4 manner, as they might otherwise have been.
R. S., c. 120, ~ 31.
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SECT. 27. When a vacancy happens in the office of executor or administrator, and the estate has not been fully
administered, and a new administrator thereon is appointed,
the time allowed for creditors of the deceased, for bringing
their actions, shall be enlarged, as follows, viz: to so much
of the four years, provided for the limitation of said actions,
as expired, while the former executor or administrator continned in office, shall be added so much time after the
appointment of the new administrator, as shall make five
years in the whole; and the new administrator shall not be
held to answer to the suit of any creditor, commenced after
the expiration of said five years, except as provided in the
R. S" 120, ~ 32.
following section.
SECT. 28. Every such new administrator shall, in all cases,.
be liable to the actions of the creditors, for the space of two
years after he has given bond for the discharge of his
trust, although the whole time allowed to the creditors, is
thereby extended beyonu the five years.
R. S., c. 120, ~ 33.

SECT. 29. If the former executor or administrator, did not
2 give notice of his aFPointment, according to law, the new
3 administrator shall be liable to the actions of the creditors
4 tor the space of four years from the date 0 f his bond.
R. S., c. 120, '§ 34.
SECT. 30. Such new administrator shall give notice of his
2 appointment in the same manner as an original administrator;
3 and, failing so to do, he shall have no benefit from the
4 limitations contained in this chapter.
R. S., c. 120, ~ 35.
14
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PARTITION OF REAL ESTATE BY THE SUPREME JUDIOIAL OOURT.
Tenltnts in common, &0., bound to mltke pltrtition.
Petitions for pm'tition, Estate to be described.
Ooten ants to be nllmed, if known,
In such case, petition mlty be filed and served in vacation.
If cotenants are not named, court to order notice.
Notice returllltble in the county where the lltnds lie,
New notice, in oase of failure.
Persons not notified may appear, and contest, at any time before final judment.
Gultrdians for the suit.
Pleadings or brief statements by respondents.
Replioations.
Oosts for respondent, if petition fltils,
Oosts, if petitioner holds Itll, or a part only, of whitt he alleges.
Pleadings and costs on writs of partition.
Who may join in a petition. Procecdings, if It petitioner dies, 0\' his share is
It!ienated.
16. Death of a pllrty, not to abltte a suit.
17. Interlooutory jUdgment.
18. Appointment of Oommissioners.
19. Shltres to be set off in severalty or in common.
20. Improvements made by tenant, to bc included in his shar~.
21. Oommissioner to bc sworn.
22. Appointment of gUllrdians or agents for persons absent or inoapaoitlttcd.
23. Oommissioners to give notioe.
2i1,. All must act; a majority may deoidc.
25. Proceedings, if it cannot be cqually diyided.
26. Payment of expenses of partition.
27. New partition in certain cases, if a part owner is out of the state, and not
notified by the commissioners,
28, Mode of proceeding.
29. Return of the commissioners. Acceptllnce and record thereof.
30. Recommitment.
31. Final judgment, how far conolusiye.
32. Part owner out of the stllte, during the pendcncy of the partition, may petition
for new partition in certain cases.
33. Persons claiming in seyernlty, who do not Ilppear, not conelmle(l by judgmcnt for
partition.
34,. How far concluded, if claiming a share set off to another person.
35. Mode of proceeding to recover such share.
3 G. Proceedings by a part owner, for whom no share WIlS left, to recover the same.
37. New partition, if one shllll be eyicted of thc pltrt assigned to him.
38. Mortgage, or other lein, attaches to the part set off in scveralty.
39. Lots reserved for public uses to be sct off by commissioners in making partition.

Sect. 1.
2.
3.
4.
5.
6.
7.
S.
9.
10.
11.
12.
13,
14.
15.
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Partition of Real Estate.
SECT. 1. All persons seized of any lands or other real estate,
2 in fee simple or for life, or into which they have a right of
3 entry, as tenants in common, joint tenants, 01' coparcenBrs,
4 may be compelled by writ of partition at common law, to
5 divide the same. Persons seized as tenants in common of a
6 saw-mill or grist-mill, may have partition of the time each shall
7 occupy the mill, in the same manner as of real estate, as in
8 this chapter is provided; and the court making such partition
9 of time of occupancy, may make all necessary deCl'ees and
10 orders in relation to the rights of the parties, that law or
11 justice require.
R. S., c. 121, ~ 1. 1848, c. 56.
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SECT. 2. Any person seized, in fee simple or for life, of any
lands or other real estate, or, into which he has a right of
entry, as tenant in common, joint tenant or cop9-rcener,
and any person, possessed thereof, or having a right of entry
for a term of years, as tenant in common with others, niay
apply to the supreme judicial court, held in and for the
county where such real estate is situated; describing in his
petition, in a clear and intelligible manner, the estate whereof
he claims partition, and stating what proportion he claims to
be interested in.
R. S., c. 121, ~ 2.

SECT. 3. Such petitioner must allege, in his petition,
whether he claims partition of his proportion, as a fee simple
estate, or an estate for life, or a term of years, and who are the
cotenants of the estate, and their place of residence, so far
as known to him; and if any or all the cotenants are unknown to him, he must so state in his petition.
R. S., c. 121, ~ 3, 4.
SECT. 4. ,Vhen the cotenants, alleged, are all named in the
2 petition, it may be filed in vacation, in the clerk's office; and
3 a copy thereof, duly attested, served on each of the alleged
4 cotenauts in person, or left at his usual place of abode, twenty
5 days before the session of the court to which it is addressed,
6 shall be one sufficient mode of notice. vVhen any such co7 tenant is not resident in the state, any justice of the court
8 may, in vacation and before entry of the process, make his
£) order, by him signed on the petition, directing in what
2
3
4
5
G
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10 manner he shall be notified; and the order complied with,
11 shall be a sufficient service to such cotenant.
R. S., c. 121, ~ 5. 1848, c. 43.
SECT. 5. vVhen the cotenants are not all named in the
2 petition, the court to which it is presented, shall order what
3 kind of notice shall be given to the parties interested as co4 tenants; and such notice shall be given accordingly.
R. S., c. 121, ~ 6.
SECT. 6. Such a petition, as is mentioned in the preceding
2 section, may be presenteddto the supreme judicial court in any
3 county, but the order of notice shall be made returnable to
4 the court, when held in the county in which the .lands lie;
5 and the cause shall be heard and determined in such county.
R. S., c. 121, ~ 7.
SECT. 7. The court may order such further notice, as they
2 may deem proper, when the order of notice has not been
3 complied with, or the notice was imperfect or insufficient.
R. S., c. 121, ~ 8.
SECT. 8. W hen a person interested is not named in the
2 petition, or is out of the state, and has not had notice and an
3 opportunity to appeal' and answer to the suit, he may, on
4 motion to the court, at any time before final judgment, appear
5 and defend.
R. S., c. 121, ~ 9.
SECT. 9. '1'he court shall assign a guardian for the suit, for
2 any infant or insane person, interested in the premises.
R. S., c. 121, ~ 10.
2
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SECT. 10. Any person interested in the premises, may
appear and allege jointly with the other respondents, or
separately, any matter tending to show that the petitioner
ought not to have partition, as prayed for, in whole or in
part; and this may be done in form of a brief statement,
without formally pleading any general issue.
R. S., c. 121, ~ 11.
SECT. 11.

To such brief statement, the petitioner may

2 reply in the form of a counter brief statement, that such
3 respondent has no interest in the premises, or right to be
4 heard; and any other matter, to show the insufficiency (>f
!j bis bIlef statement.
R. S., c. 121, 12.
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12. If it appears that the respondent has no estate or
2 interest in the lands, he shall be no farther heard, and the
3 petitioner shall recover of him the costs, attending the trial.
It. S., c. 121, '§> 13.
SECT.

2
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SECT. 13.
If, on trial, it appears that the petitioner holds a
less sharE} or proportion in common, than he has alleged in
his petition, the respondent shall recover his costs, though
judgment is rendered for the petitioner to have an assignment
in severalty of the part, which he in fact holds in common;
but, if it appears that the petitioner is entitled to have
partition, and an assignment of the part, described in his
petition, he shall recover costs of the respondent.
R. S., c. 121, '§> 14.
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14. In all actions, at common law, for partition, the
like rules of proceeding shall be observed in the trial, as to
the filing of brief statements and counter statements, as in
cases of petition for partition; and costs shall be taxed upon
R. S., c. 121, '§> 15.
like principles.
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SECT. 15.
Tenants in common, joint tenants, and coparceners, may, all or any of them, join, or sever, in petitions for
partition; and when they join, and either petitioner dies or
conveys his share, pending the petition, the court may allow
an amendment of the petition; and his name may be erased,
and the names of his heirs, devisees or grantees, inserted in
his stead; and they, with the other petitioners, may proceed
in the cause for their [shares; and the heirs devisees, or
grantees of a several petitioner, may be inserted as petitioners
in his stead.
R. S., c. 121, ~ 16. 1842, c. 31 '§> 14.
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SECT. 16.
The death of a party to the petition, shall not
abate it; but the court may cite in the heirs at law, or executor or administrator of the deceased party, and cause due
notice to be served upon them; and they shall thereupon be
made parties to the process, and the court may render such
judgment, with costs, in such case, as the law and facts may
require.
1854, c. 97.

SECT.

SECT. 17.
When it appears, on trial or default, that the
2 petitioner is entitled to have partition for the share by him
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3 claimed, or a less share, the court shall enter the interlocllLt tory judgment, that partition be made.
R. S., c. 121, ~ 17.
SECT. 18.
The court having entered the interlocutory judg2 ment shall appoint three or five disinterested persons, as
3 commissioners, to make the partition, and to set off to the
4 petitioners the shares belonging to them; which shall be
R. S., c. 121, ~ 19.
5 expressed in the warrant.
SECT. 19.
When there are several petitioners, they may
2 have their shares set off together, or in one body; or each one
3 rnay have his assigned in severalty, at his election.
R. S., c. 121, ~ 20.
SECT. 20.
In all cases of partition, when there has been a
2 sole and exclusive possession and occupation of the real
3 estate to be di vided, by any tenant in common, by mutual
4 consent, and improvements have by him been made thereon,
5 by buildings, or otherwise, the commissioners shall assign to
6 such tenant his share out of the portion on which his im7 provements have been made; and in all cases of partition,
8 the commissioners shall take into consideration the value of
9 improvements made by any tenant in common, and make
10 their assignments in conformity therewith:
1855, c. L57.
SEeT. 21.
The commissioners before proceeding to the dis2 charge of their duty, shall be sworn before a justice of the
3 peace, faithfully and impartially to perform it; and the jus.
4 tice administering the oath, shall make his certificate thereof
5 on the warrant.
R. S., c. 121, ~ 21.
SECT. 22.
Where any person, insane or incapacitated to
2 take care of his own business, is interested, a guardian shall
3 be appointed for him, if living in the state; and an agent or
4 agents for all those interested, who had been out of the state
5 one year at the time the petition was presented, and had not
6 returned when partition is ordered.
R. S., c. 121, ~ 22.
SECT. 23.
The commissioners shall give sufficient notice of
2 the time and place for making the partition, to all concerned,
3 who are known and within the state, that they may be pres4 ent at the making thereof.
R. S., c. 121, ~ 23.
SECT. 24,
All the commissioners shall be present at the
2 performance of the duties assigned them; but the acts of a
3 majority of them shall be valid.
R. S., c. 121, ~ 2f1.
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25. When any messuage, tract of land or other real
2 estate is of greater valne than either party's share of the
3 estate to be divided, and cannot at the same time be subdi4 vided without great inconvenience, it may be assigned to one
5 of the parties, by his paying such sum of money to the par6 ties who thereby shall have less than their share of the real
7 estate, as the commissioners award; but in such case the
5 partition shall not be established by the court until the sums
6 so a warded, are paid to the parties en ti tied thereto, or secured
R. S., 121, ~ 25.
7 to their satisfaction.
SECT. 26.
When partition is made, if any of the petitioners
2 neglects or refuses to pay his proportion of the charges attend~
3 ing the partition, an account of such charges shall be laid
4 before the court, and all just proportions settled after notice
5 to all concerned; and the court may issue execution against
fi the delinquents interested.
R. S., c. 121, ~ 26.
SECT. 27.
If any part owner shall have a larger share set
2 off to him than his true and real interest, or more than equal
3 in value to the proportion it was set off for, then any
4 aggrieved part owner who at the time the partition was made
5 was out of the state, and not notified in season to prevent it,
6 or his heirs or assigns may at any time within three years
7 after the same was made, apply to the court which made the
8 partition, and the court shall cause partition thereof to be
9 made anew.
R. S., c. 121, ~ 27. 1852, c. 235.
SECT. 28.
In such new partition, the commissioners need
2 no't make a new division of the premises; but so much and
3 no more, shall be taken off from any share, as the same is
4 considered more than the proportion of the whole it was
5 designed for, estimating such lands or real estate, as in the
6 state they were in when first divided; and in case any
7 improvements have been made on the part that may by such
8 new partition be taken off as aforesaid, the part owner who
9 made such improvements, shall have reasLlnable satisfaction
10 made him by the part owners to whose share it is added, by
11 the estimation of the commissioners; and the court which
12 ordered the partition may issue execution for such satisfac13 tion and the costs of the new partition, taxed and allowed by
14 the court.
R. S., c. 121, ~ 28.
SECT.
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SECT. 29. The commissioners shall make return of their
proceedings under their hands, with their wanant, to the
court which appointed them; and if their doings are confirmed by the court, judgment shall be thereupon rendered,
that the partition be finll and effectual forever; and the
return shall then be recorded in the clerk's office, and also in
the registry of deeds for the county or registry district where
the lands lie.
R. S., c. 121, ~ 29.
SECT. 30. For good and sufficient reasons, the report of the
commissioners may be recommitted or set aside; whereupon
the same proceedings shall be had as before directed.
R. S., c. 121, '§ 30.
SECT. 31. . Such final judgment, confirming the partition,
shall be conclusive as to all rights both of property and possession of all parties and privies to the judgment; including
all persons who might by law have appeared and answered
to the petition, except as hereinafter provided.
R. S., c. 121, '§ 31.
SECT. 32. If any person who was a part owner with the
petitioner, and for whom a share is left upon the partition,
was out of the state when the notice to him was served,
and did not return in time to appear and answer to the partition, he may at any time within three years after final
judgment, apply to the same court for a new partition of the
premises; and if it appears to the court, that the share left
for the applicant was less than he was entitled to, or that the
part left was not at the time of the partitiol1, equal in'value
to his share in the premises, they may order a new partition,
which shall be made in the manner before provided.
R. S., c. 121, '§ 32.
SECT. 33. If any person who has not appeared and
answered to the petition for partition, claims to hold in severalty the premises described therein, or any part thereof, he
shall not be concluded by the judgment for partition; but
may bring his action for the land claimed, against any or all
of the petitioners or respondents, or of the persons holding
udder them, as the case may require, within the same time
in which he might have brought it, if no such judgment for
R. S., c. 121, ~ 33.
partition had been rendered.
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SECT. 34. ·When any person who has not appeared and
answered as aforesaid, claims the share assigned or left for
any of the supposed part ow'ners in the judgment for partition, he shall be concluded by the judgment, so far as it
respects the partition and the assignment of shares, in like
manner as if he had been a party to that suit; still, he shall
not be prevented thereby from bringing his action for the
share claimed by him, against the person to whom it was
R. S., c. 121, ~ 34.
assigned, or for whom it was left.
SECT. 35. Such action shall be brought against the tenant
in possession, in like manner as if the demandant had originally claimed the particular piece demanded, instead of an
undivided part of the whole land; and it may be brought in
the same time in which it might have been brought, if no
judgment for partition had been rendered.
R. S., c. 121, ~ 35.
SECT. 36. If any person who has not appeared and answered
as aforesaid, claims any part of the premises described in the
·petition, as a part owner with those who were parties to the
suit, or any of them, and if the part or share so claimed, was
not known, or not allowed or left for him in the partition
process, he shall be concluded by the judgment, so far as it
respects the partition; but he shall not be prevented from
hringing an action for the share claimed by him, against each
of the persons who hold any part of the premises under the
judgment; and if he prevails in such action, instead of his
being entitled to a new partition of the whole premises, he
shall recover against each of the persons holding under the
judgment for partition, the same proportion held by him, that
the demandant was entitled to claim out of the whole premises, before partition was made.
R. S., c. 121 ~ 36.
SECT. 37. If any person to whom a share has been assigned, or left, is evicted thereof by any person, who at the
time of the partition, had an elder and better title, than those
who Were parties to the judgment, he shall be entitled to a
new partition of the residue, in like manner as if no partition
had been made.
R. S., c. 121, ~ 37.
SECT. 38. Any person, having a mortgage, attachment, or
other lien on the share in common, of any part owner, shall
15
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3 be bound by the judgment, so far as it respeets the partition;
4 but his lien shall remain in full foree upon that part, which
R. S, c .. 121, ~ 38.
5 is assigned to, or left for sueh owner.
SECT. 39.
In any process for the partition of a tract of
2 land, in which certain lots or proportions of such tract are
3 reserved for public uses, the court shall also order the com4 missioners, appointed to make the partition, first to set off,
5 by metes and bounds, such reserved lots, or proportions, of
6 an average quality and' situation of the lands of said tract,
7 and make return of such location into the land office, of the
8 state, with a description of its quality and location, and
9 then proceed to execute the other duties, assigned them by
10 the court; and the return, being accepted by the court, and
11 recorded as before provided,' shall be valid, as a location of
R. S., c. 12l, '§ 40.
12 such reserved lands.

{)baJ)tel' 89.
GRANTING REYIEWS, AND ACTIONS OF REVIEW.

Sect. 1. In what oases the supreme judioial court may graut reviews.
2. Notice and applioation, where filed.
3. Only one review, to bo grantod; limitation of applioation.
4. Modo of petitioning, on the gronnd of newly disoovered evidenoe.
5. Court may stay execution, on bonel being filed.
6. In what oourt writ of review shall be proseouted. Entry and filing papers.
7. Form of the writ.
8. Mode of sorvice.
9. Attaohmont of property.
10. 11. Pleadings. and issne.
12. Evidence and prooeedings.
13. JUdgment.
14. Costs.
15. Originalattachmont of bail, not eontinnecl by review.
16. Form of judgment, if damages are rednced.
17. Form, if damages are inoreased.
18. Provision, in cases of roplovin and set-off.

a
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SECT. 1.
The justices of the supreme judicial court may
grant a review in all the civil actions, including petitions for
partition, proceedings in court for the location o~ reserved
lands, prosecutions for the maintenance of bastard children,
actions wherein judgment has been rendered by a justice of
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the peace, or judge of a municipal or police court, whenever
they judge it to be reasonable and for the advance of justice,
without being limited to particular cases. The trial, when
a review is granted, shall be in the supreme judicial court.
R. S., c. 123, ~ 1,2, 10. ]850, c. 183, ~ 1.
SECT. 2.
No review shall be granted, until due notice has
2 been given to the adverse party. The application for a
3 review may be filed in any county, and the order of notice
4 made returnable in the county where the judgment was
5 rendered.
R. S., c. ]23, '§. 3, 4.
SECT. 3.
Not more than one review shall be granted in
2 the same action. No review shall be granted, unless appli3 cation is made therefor, within three years next after the
4 rendition of the judgment, complained of.
R. S., c. 123, '§. 5, 6.
SECT. 4.
When an application for a review is filed, if one
2 of the grounds thereof, is the alleged discovery of new evi3 dence, the substance of such new evidence, and the names
4 of all the witnesses by whom the allegation is intended to
5 be proved, must be stated in the application, under oath.
"
R. S., c. 123, § 7.
SECT. 5.
On application for a review by a defendant in a
2 personal action, the court may, in their discretion, in term
3 time or in vacation, stay execution on the judgment com4 plained of, or grant a supersedeas, upon his filing in court
5 his bond, with sureties to be approved by the court, or snch
6 person as they may appoint, in a penal sum, equal to double
7 the amount of the damages and costs, conditioned to pay said
8 amount, if such should be the final judgment on the review,
9 with interest thereon, from the date of the bond up to the
10 time of rendition of judgment in the action on the bond, at
11 the rate of twelve per cent. annually.
R. S., c. 123, '§. 8. 1844, c. 95, ~ 3.
SECT. 6.
~When a person is entitled, as a matter of right, to
2 a review of an action, as is provided in section six of chapter
3 eighty-two, or when a review is granted by the court, a writ
4 of review shall be sued out and prosecuted in the supreme
5 judicial court, in the county in which the action reviewed,
6 was brought. The action shall be entered at the next term
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after the review is granted, unless, for special reasons, the
court grants leave to enter it at the second term. The
plaintiff shall produce in court, there to be filed, certified
copies of the writ and judgment, and all proceedings in the
former suit, and the originals or copies of all depositions,
R. S., c. 124, ~ 1, 5.
used and filed therein.
SECT. 7.
It shall not be necessary, in the writ of review, to
recite at length the writ and proceedings in the original suit,
but it may merely contain a summons to the defendant to
appear and answer to the plaintiff in the review of an action
which was brought by the plaintiff; and such suit, and the
judgment therein, may be described and identified in a condensed form, so as to render it intelligible and sufficiently
certain.
R. S., c. 124, ~ 2.

SECT. 8.
The writ of review may b~ served in the same
2 manner as other writs; or, when the defendant is not an
3 inhabitant of, or found in the state, it may be served on the
4 person who appeared as his attorney, in the original suit.
R. S., c. 124, ~ 3.
SEOT. 9.
If the writ of review is sued out by the q,riginal
2 plaintiff, he may cause the defendant's property to be attached
3 as might have been done in the original suit, and the form
R. S., C. 124, ~ 4.
4 of the writ may be varied accordingly.
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SECT. 10.
The cause shall be tried on the issue joined in
the former suit; but the court may allow amendments in
any of the pleadings, as they might hav~ done in the original
action, or they may admit additional issnes, or brief stateR. S., C. 124, ~ 6.
ments.

SECT. 11.
If the former judgment was rendered on default
2 or without any issue joined, the proper pleadings shall be
3 made on the trial of the review, and the cause be tried
4 thereon.
R. S., c. 124, ~ 7.
SECT. 12.
Each party rimy introduce any legal evidence,
2 whether produced Oll the fonner trial or not; and the cause
3 shall be disposed of by verdict, nonsuit, default or otherwise,
R. S., c. 124, ~ 8.
4 as if it were an original suit.
SECT. 13.
Judgment on the review shall be given, as the
2 merits of the cause, upon law and evidence, require, without
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3 any regard to the former judgment except as IS hereinafter
R. S., c. 124, ~ 9.
4 mentioned.
SECT. 14.
'l'he party, prevailing in the review, shall recover
2 his costs, but this shall not prevent the court, when granting
3 a review on petition, from imposing on him reasOllable terms,
R. S., c. 124, ~ 10.
4 as to costs.
SECT. L5.
No ?-ttachment made, or bail taken, in the original
2 action, shall be holden to satisfy the judgment rendered on
3 the review.
R. S., c. 124, ~ 11.
SECT. 16.
Hthe sum recovered by the plaintiff in the original
2 action, is reduced on the review, the original defendant shall
3 have judgment and execution for the difference, with his
4 costs; or, if the former judgment is not satisfied, one judg5 ment may be set off against the other, and an execution shall
R. S., c. 124, ~ 12.
6 issue for the balance.
SECT. 17.
If the original plaintiff recovers 011 the raview a
2 greater sum for debt or damage, than was awarded to him
3 on the original judgment, he shall have judgment and exe4 cution for the excess, and costs on the review.
R. S., c. 124, ~ 13.
SECT. 18.
In reviel,v of actions of replevin, and in actions
2 where an offset is filed, the defendant shall be considered, so
3 far as it respects the damages, that may be awarded to him,
4 in the original action, or on a review, like a plaintiff in other
5 actions.
R. S., c. 124, ~ 14.

Cbapter 9@.
MORTGAGES OF REAL ESTA'I'E.
Sect. 1.
2.
3.
4.
5.
G.
7.

How mortgages of real estate are made.
Mortgagee may enter before brcaeh, unless otherwise agreed.
Modes of obtaining posscssion for foreclosnre.
Foreclosed in thrce years.
Mode of foreclosing without taking possession.
~fortgager may redeem within three years.
Form of declaring in a suit to a btuin possession on mortgage. Conditional
judgmeut, aud judgment as at common law, in cmtain cases.
8. Form of condition!>l judgment; form of judgment when condition is for some !>et
other than payment of mouey.
9. Judgment for defendant if nothing be due.
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10. Action for foreclosure by executor or administrator.
n. Mortgages to be assets in the hal{ds of administrators, who ure to be seized to
to the usc of heirs.
12. Against whom action on a mortgage shall be hrought.
13, 14. Proceedings in equity to redeem a mortgage.
15. Oourts to order notioe, if mortgagee he out of tho state.
16. Provisions for redemption when the mortgagee is out of the state.
17. Limitation of such bill in equity.
18. Oourt may allow other persons joined as defendants, and notified.
19. Award of execution on deoree of court.
20. Deduotion ofrents and profits from the sum bronght into court for redemption.
21. State treasurcr may discparge or foreclose mOl'tgagees mado 01' assigned to the
stato.
22. Bill in equity for redemption may be filed against the state.
23. Where to be filed, and proceedings thereon.
24. On decease of a person entitled to recleem, his administrator or heir may redeem,
25. 'fender to guardian of mortgagee, if under guardianship.
26. How mortgages may be discharged.
27, Redemption of mortgaged estate from purchaser of the equity of rcdemption.

lYlortgages of Real Estate.
SECT. 1.
Mortgages of real estate mentioned in this chapter,
include not only those made in the usual form in which the
condition is set forth in the deed, but also those made by a
conveyance appearing on its face to be absolute, with a separate instrument of defeasance executed at the same time,
R. S., c. 125, ~ 1.
or a part of the same transaction.
SECT. 2.
Any mortgagee or person claiming under him,
2 may enter on the premises, or recover possession thereof,
3 before any breach of the condition of the mortgage, when
4 there is no agreement to the contrary; but in such case, if the
5 debt is afterwards paid or the mortgage redeemed, the amount
6 of the clear rents and profits, from the time of the entry shall
7 be accounted for, and deducted from the amount due on the
8 mortgage.
R. S., c. 125, ~ 2.
SECT. 3.
After breach of the condition, if the mortgagee, or
2 anyone claiming under him, desires to obtain possession of
3 the premises, for the purposes of foreclosure, he may proceed
4 in either of the following ways, viz:
First-He may commence an action at law, and obtain
6 possession under a writ of possession, issued on the judgment
7 in the action as provided in the ninth section, duly executed
8 by an officer.
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Second-He may enter into possession, and hold the same
10 by consent in writing, of the mortgager or the person holding
11 under him.
Third-He may enter peaceably and openly, if not opposed,
13 in the presence of two witnesses, and take possession of the
14 premises; and a certificate of the fact and time of such entry
15 shall be made and signed, and swom to by such witnesses,
16 before any justice of the peace; and such written consent, or
17 such certificate, shall be recorded in each registry of deeds,
18 in which the mortgage is or by law ought to be recorded;
19 and no such entry shall be effectual unless such certificate or
20 consent in writing shall b~ recorded within thirty days next
21 after the entry is made.
S. R., c. 125, '§. 3.
SECT. 4.
Possession obtained in either of these three modes
2 continued for the three following years, shall forever foreclose
R. S., c. 125, ~ 4.
3 the right of redemption.
SECT. 5.
If after breach of the condition, the mortgagee or
2 any person claiming under him, is not desirous of t~king and
3 holding possession of the premises, he may proceed for the
4 purpose of foreclosure, in either of the following modes:
First-He may give public notice in a newspaper printed
6 in the county where the premises are situated, if any, or in
7 the state paper, three weeks successively, of his claim by
8 mortgage on such real estate, describing the premises intelli9 gibly" and naming the date of the mortgage, and that the
10 condition in the same is broken, by reason whereof he claims
11 a foreclosure; and cause a copy of such printed notice, and
12 the name and date of the newspaper in which it was last
13 published, to be recorded in each registry of deeds, in which
14 the mortgage deed is or by law ought to be recorded, within
15 thirty days after such last publication.
Second-He may cause a copy of such notice to he served,
17 and attested as a true copy, by the sheriff or his deputy, of
18 the county in which the mortgager or his assignee lives, if in
19 this state, by a delivery to him in hand, or by leaving it at
20 his place of last and usual abode; and shall canse the original
21 notice and the sheriff's return thereon, to be recorded within
22 thirty days after such service in manner aforesaid; and in all
~3 cases) the certificate of the register of deeds shall be prima
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facie evidence of the fact of snch entry, notice, publication of
foreclosure, and of the sheriff's return. ·When the foreclosure is by an action at law, an abstract of the writ of
possession, with the time of obtaining possession, certified by
the clerk of the courts where judgment was rendered, shall
be recorded within thirty days after possession is obtained, in
the registry of deeds in which the mortgage is or ought to be
recorded.
R. S., C. 125, ~ 5. 1849, C. 105.
SECT 6.
The mortgager or person claiming under him,
2 may l'edeem the mortgaged premises within three years next
3 after the first publication, or the service of the notice, men4 tioned in the preceding section, and if not so redeemed, his
5 right of redemption shall be forever foreclosed.
R. S., C. 125, ~ 6.
SECT. 7.
The mortgagee, and, where the mortgage has
2 been assigned, the person claiming under him, in an action
3 for possession, may declare on his own seizin in a writ of
4 entry, without naming the mortgage or assignment; and: if
5 it appears to the court on default, demurrer, verdict or other6 wise, that the plaintiff is entitled to the possession of the
7 premises for breach of the condition of the mortgage, the
8 court shall, on the motion of either party, award the con9 ditional judgment hereinafter mentioned, unless it appears
10 that the tenant is not the mortgager, nor a person claiming
11 under him, in which case, judgment may be entered as at
12 common law, unless the plaintiff consents that the conditional
13 judgment shall be entered.
R. S., c. 125, ~ 7, 8.
SECT. 8.
The conditional judgment shall be that, if the
2 mortgager, his heirs, executor or administrator, pays to the
3 mortgagee, his executor or administrator, the sum the court
4 adjudges to be due, within two months from the time of
5 entering up judgment, with interest, no writ of possession
6 shall issue; otherwise, it shall issue in due form of law.
7 When the condition is for doing some other act than the
8 payment of money, the court may vary such conditional
9 judgments as the circumstances require, and the writ of pos10 session shall issue, if the terms of the conditional judgment
11 are not complied with, within the two months.
R. S., C. 125, ~ 9, 15. 1844, C. 10, ~ 4.
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SECT. 9..
If it appears that nothing is dne on the mortgage,
2 jndgment shall be rendered for the defendant and for his
3 costs, and he shall hold the land discbargedIof the mortgage.
R. S., c. 125, <) 10.
SECT. 10.
·When a mortgagee, or persoll claiming under
2 him, is dead, the same proceedings to foreclose the morigage
3 may be had by his executor or administrator, declaring on
4 the seizin of the deceased, as he might have done, if living.
R. S., c. 125, § 11.
SECT. 11.
Lands mortgaged to secure the payment of debts,
2 01' the performance of any collateral engagement, and the
3 debts so secured, in case of the decease of the mortgagee, 01'
4 person claiming under him, shall be assets in the hands of
5 his executors or administrators; and they shall have the same
6 control of them as of a personal pledge; and, when they
7 recover seizin and possession thereof, it shall be to the use
8 and behoof of the widow and heirs, or devisees of the
9 deceased, 01' his credi tors, as the case may be; and, when
10 redeemed, they may receive the money, anu give effectual
11 discharges therefor, and releases of the mortgaged premises.
R. S., c 125, ~ 13.
SECT. 12.
An action on a mortgage deed may be brought
2 against any person ill possession of the ~llortgaged premises;
3 and the mortgager, or person claiming under him, may, in
4 all cases, be joined with him as a cotenant, whether he then
5 has any interest or not in the premises; but he shall not be
6 liable for costs, when he has no estate in the premises, and
1 makes his disclaimer thereto upon the records of the court.
R. S., c. 125, ~ 14.
SECT. 13.
Any mortgager, or other person having a right
2 t~ redeem lands mortgaged, may demand of the mortgagee,
3 or person claiming under him, a true account of the sum due
4 on the mortgage, and of the rents and profits, and money
5 expended in repairs and improvements, if any; and if he
6 unreasonably refuses or neglects to render such account, in
7 writing, or in any other way by his default prevents the plain8 tiff from performing, 01' tendering performance of the condition
9 of the mortgage, he may bring his bill in equity for the redernp10 tion of the mortgaged premises, within the time limited in
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11 the sixth section of this chapter; and therein offer to pay the
12 sum found to be equitibly due, or to perform any other
13 condition, as the case may require; and such offer shall have
14 the same force as a tender of payment, or performance, before
15 the commencement of the suit; and the bill shall be sustained
16 without such tender, and thereupon he shall be entitled to
17 judgment, for redemption and costs.
R. S., c. 125, '§> 16.

12
13

14. When the amount due on a mortgage, has been
paid or tendered to the mortgagee, 01' person claiming under
him by the mortgager, 01' the person claiming under him,
within the time limited as before mentioned, he may have a
bill in equity for the redemption of the mortgaged premises,
and compel the mortgagee, or person claiming under him, by
a decree of the supreme judicial court, to release to him all
his right and title therein; though such mortgagee, or his
assignee, has never had actual possession of the premises for
breach of the condition, or without having made a tender
before the commencement of the suit, he may have his bill in
the manner prescribed in the sixteenth section', and the cause
shall be tried in the same manner.
R. S., c 125, '§> 17, 18.
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SECT. 15.
When 1he bill to redeem, is brought before an
actual entry for breach of the condition, and before payment
or tender, if the mortgagee, or the person claiming under him,
is out of the state, and has not had actual notice, the court shall
order proper notice to be gi ven to him, and con tinne the cause
as long as necessary.
R. S., c. 125, '§> 19.

SECT.
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SECT. 16.
'When the mortgagee, or person claiming under
him, has commenced proceedings for foreclosure, under the
fifth section, if he resides out of the state, or if his residence
is unknown to .the party having the right to redeem, he may
file his bill, as is prescribed in section thirteen, and pay, at
the sallle time, to the clerk of the courts the sum due, which
payment shall have the same effect as a tender before the
suit; and the court shall order such notice to be given of the
pendency of the suit, as they judge proper. 1841, c. 1, '§> 23.
SECT. 17.
Nobill in equity shall he brought for redemption
2 of mortgaged premises, founded on a tender of payment or
3 performance of the condition, made before the commenee
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4 mellt of the suit, unless within three years next after making
5 such tender.
R. S., c. 125, ~ 20.
SEOT. 18.
In any suit brought for redemption of mortgaged
2 premises, when it is necessary to the attainment of justice,
3 that any other person, besides the defendant, claiming an
4 interest in the premises, should be made a party with the
5 original defendant, on motion, the court may order him to be
I) sel'ved with an attested copy of the bill, in snch manner as
7 they may direct, and, on his appearance, the cause shall
8 proceed, as though he had been originally joined.
R. S., C. 125, ~ 2L
SEOT. 19.
The court, when a decree is made for the re2 demption of mortgaged lands, may award execution, jointly
3 or severally, as the case requires; and for sums found due
4 for rents and profits, over and above the sums reasonably
5 expended in repairing and increasing the value of the estate
R. S., c. 125, ~ 22.
6 redeemed,
SEOT. 20.
·When any sum of money is brought into court,
2 in a suit for redemption of mortgaged premises, the court
3 may deduct therefrom such sum, as the defendant is charge4 able with on account of rents and profits by him received, or
5 costs awarded against him; and the person, to whom a sum
6 of money is tendered to redeem such lands, if he receives a
7 larger sum than he is entitled to retain, shall refund the
8 excess.
R. S., C. 125, ~ 23.
SECT. 21.
When a mortgage is made, or assigned to the
2 state, the treasurer may demand and receive the money due
3 thereon, and discharge it by l~is deed of release. After breach
4 of the condition, he may, in person, or by his agent, make
5 use of the like means, for the purpose of foreclosure, which
6 an individual mortgagee might, as specially prescribed in the
R. S., C. 125, ~ 12.
7 third and fifth sections of this chapter.
SEOT. 22.
If the treasurer of state, and the person applying
2 to redeem any lands mortgaged to the state, disagree, as to
3 the sum due thereon, such person may bring a bill in equity
4 against the state for the redemption thereof, in the supreme
R. S., C. 125, ~ 24.
5 judicial court.
SECT. 23.
The court shall order notice to be served on the
2 t.reasurer of state in the usual form, and shall hear the cause
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and decide, what Sllm is dne on said mortgage to. the state,
and award costs, as they may deem equitable; and it shall
be the dllty of the treasurer to accept the sum adjudged by
the court to be due, and discharge and release the mortgage.
R. S., c. 125, '§> 25.
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SECT. 24.
If any person, entitled to redeem any mortgaged
estate, or to redeem an equity of redemptioll, which has been
sold on execution, or the right to redeem such right, or the
Tight to redeem lands, set off on execution, dies without
having made any tender for that purpose, a tender may be
made, and a bill for redemption commenced and prosecuted
by the executors or administrators, or the heirs or devisees of
the deceased persoll; and if the plaintifl:~ in any such bill in
equity, dies pending the suit, it may be prosecuted to final
judgment, by his heirs or devisees, or hw executors or administrators.
R S., c. 125, '§> 26.
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SEC'I'. 25.
"Vhen the mortgagee, or person holding under
him, is under guardianship, a te~der may be made to the
guardian) and he shall receive the sum dne on the mortgage;
and, upon receiving it, or Oll performance of such other condition as the case requires, shall execute a.release or discharge
of the mortgage.
R. S., c. 125, <Si 27.
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2G. ill all cases, the mortgage may be discharged by
the deed of release of the person authorized to discharge it,
or by his causing satisfaction and payment to be entered in
the margin of the record of such mortgage, in the register's
office, under his hand.
R. S., c. 128, <Si 28.
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SECT. 27.
If the purchaser of an equity of redemption sold,
on execntion, has satisfied and paid to the mortgagee, or
those claiming under him) the sum due on the mortgage, the
mortgager, or those claiming untier him, having redeemed
the equity of redemption within one year after such sale;
shall have a right to redeem such mortgaged estate of such
purchaser) or any person claiming under him, within the
time and in the manner he might have redeemed the same of
the mortgagee, had there been no such sale made, and within
snch time only.
R. S., c. 125, ~. 29.

SECT
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MORTGAGES OF PERSONAL PROPERTY AND LIENS ON REAL AND PERSONAL
ESTATE •
.Mertgages qf personal property.
Sect. 1. Recording of mortgagcs of personal property, provided for.

2.
3.
4.
6.

What mortgages
to be recorded; effect of recording; where to be recorded.
Clerk to record. His fees.
Foreclosure and redemption of such mortgages.
Tendel' or p!1yment, effect of. Remedy to recover the property.
Certain marine contracts not !1!fected by these provisions.
Liens upon vessels.

6.
7.
8.
9.
10.

Liens upon vessels for l!1bQr or m!1terhtls.
Disch!1rged, by tender of amount due.
How the attachment is to be m!1de.
By whl1t officer to be made.
How proceeds of sale to be I1pplied.

How secured.

Lien upon bllilding8.

ll. Lien upon buildiugs, &c .• for ll1bor and materials. Not dissolved by death
insolvency.
12. Time for I1ttl1ching extended, on death of owner.
13. How secured by attl1chment. Dissolved by tender.
14. Lien of 1l1ndlord on buildings erected by lessee.

~r

Lien for labor upon lumber.

16. Lien for labor in eutting, hl1uling or driving logs or lumber. Extent of.
defel1ted by death or insolvency; nor by taking note for amount due.
16. How to bo enforced. Officer may pay boomage.
17. Notice to be given to the owner of the lumber.

Not

l.Wortgages Of Personal Property.
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SECl'. 1.
No mortgage of personal property made to secure
a sum amounting to more than thirty doilars, shall be valid
against any other party than the mortgagee or his assigns, unless possession of the mortgaged property is delivered to and
retained by the mortgagee; or unless the mortgage is recorded
by the clerk of the town in which the mortgagee resids. If
the mortgager is a corporation, the mortgage shall be recorded
in the town ill ,v:hich it is established or bas its principal
place of business. If the mortgager resides in an unincorporated place or plal~tation in .whicll,there is 110 plantation clerk,
the mortgage shall be recorded in the oldest adjoining town
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12 in the county. If the mortgage is made by a firm or copart13 nership, it shall be recorded in the town in which is their
14 principal place of business.
R. S., c. 125, ~ 32. ] 849, c. 103.
1850, c. 180. 1852, c. 262. 1854, c. 103.
SECT. 2.
The clerk, on payment of his fees, shall record
2 all such mortgages, delivered to him, in a book kept for that
3 purpose, noting therein, and on the rnortgage, the tilne ,vhen
4 it was received; and it shall be considered as recorded when
5 thus left with the clerk. His fees shall be the same as are
6 allowed for like services, to the register of deeds.
R.&,~125,~3a
.
SECT. 3.
No mortgage so recorded, shall be foreclosed until
2 sixty days after the mortgagee, the condition being broken,
3 shall cause notice thereof, and that he claims a foreclosure,
4 to be entered on the margin of the record. When the condi5 tion of any such mortgage is broken, the mortgager or any
6 person lawfully holding or claiming under him, may redeem
7 it at any time within sixty days after the breach, or if the
8 mortgage is recorded, within sixty days after the entry so
9 made upon the record, unless the property has been sold in
10 the mean time, in pursuance of the contract between the
11 parties, or on execution for the debt of the mortgager.
R. S., c. 125, ~ 30.
SECT. 4.
The person entitled to redeem such property, shall
2 payor tender to the mortgagee, or person holding under him,
3 the snm due on the mortgage, with all reasonable and lawful
4 charges incurred in the care and custody of the property, or
. 5 otherwise arising from the mortgage itself; and if the prop6 erty is not immediately restored, the person entitled to redeem
7 it, may recover it in an action of replevin; or he may recover
8 such damages as he has sustained by the withholding thereof,
9 in an action of the case.
R. S., c. 125, ~ 31.
SECT. 5.
Nothing in the preceding sections shall avoid or
2 defeat any contract of bottomry, or respondentia, or transfer,
3 assignment or hypothecation of any ship or goods at sea, or
4 abroad, if the mortgagee lakes possession thereof, as soon as
5 may be, after their arrival within tae state.
R. S.) c. 125, ~ 34.
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Lien upon Vessels.
6. Any ship carpenter, caulker, blacksmith, joiner,
or other person who performs labor or furnishes materials for
or on account of any vessel, building or standing on the
stocks, or for furnishing or rigging any vessel, or for any
repairs of a vessel after having been launched, shall have a
lien on such vessel for his wages, or materials, until four
days after such vessel is launched, or such other work or
repairs done afterwards, are completed; and may secure the
same by an attachment on the vessel within that period,
which shall have precedence of all other attachments.
R. S., c. 125, ~ 35.
SECT.
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SECT. 7.
In case any such creditor demands or claims more
for his services so performed or materials furnished, than is
just and reasonable, the owner, agent, or contractor may
tender the full, fair and just balance to such claimant, and
such tender shall, if refused, absolutely discharge the lien on
such vessel.
R. S., c. 125, ~ 36.
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SECT. 8.
The officer making such attachment, within
twenty-four hours thereafter, shall file with the clerk of the
town in which the vessel lies, and also deliver to some owner
or to tile master workman of the vessel, a certificate signed
by him, setting forth the attachment, its date, the names of
parties to the suit, the sum or amount slled for, the date of
the writ, and the court to which it is returnable; and thereupon it shall not be uecessary, until after tile vessel is
launched, in order to presl?rve the attachment, to put the
same in care of a keeper.
1848, c 78, ~ 1.
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SECT. 9.
The service of the writ in all cases, shall be made
by the sheriff or his deputy, or by a coroner. Every subsequent attachment during the pendency of the first, shall be
made by the same officer, except that in his necessary absence, inability or disqualification, it may be made by any
other proper officer, who shall as soon thereafter as conveniently may be, gives notice thereof to the first attaching
officer; and such subsequent attachment shall give to the
creditor the same rights he would have if it had been made
by the first attaching officer.
1848, c. 78, ~ 2, R
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SECT. 10. When final judgment is entered ill all the suits,
the executions shall be issued, and the vessel sold. The
proceeds of the sale shall be applied to the payment of the
executions, in full, or, if not sllffiicnt for the p;yment in full
of all, a pro rata distribution shall be made thereof upon all
the executions.
184.8, c. 78, ~ 4.

Liens upon Buildings.
11. Any person, who performs or furnishes labor 01'
2 materials for erecting, altering, or repairing any house 01'
3 other building or appurtenances, by virtue of any contract
4 with the owner thereof, shall have a lien to s8cure the pay5 ment of the same npon such house or other building, and the
6 lot of land on which it stands, if owned by him, and upon
7 the right of redeeming it, if under mortgage. Such lien
8 shall continue in force ninety days from the time when the
9 payment becomes due, notwithstanding the decease of any
10 such debtor, and the representation of his estate as insolvent;
11 and the administrator or executor of any insolvent estate,
12 shall, upon citation, be holden to answer to any action
i3 brought upon a claim secured by such lien.
R. S., c. 125, '§. 37. 1850, c. 159, ~ 1.
SECT. 12.
If such owner dies within the said ninety
2 days, the suit not having been commenced, sixty days after
3 notice given of the appointment of an administrator or exec4 utor on his estate, shall be given within which to commence
5 the suit, and the lien shall be extended accordingly.
1850, c. 159, '§. 2.
SECT. 13.
The benefit of such lien, may be secured by an
2 attachment of the house, or building, and land or right of
3 redemption within the ninety days i and such attachment
4 shall have precedence of all other attachmants, not made
5 under any such lien, and of all other incumbrances made
6 after such contract. A tender, by the debtor to the creditor,
7 of the sum justly due him, shall discharge the lien.
R. S., c. 125, ~ 38, 39.
SECT. 14.
When any lot or parcel of land, or any mill
2 privilege, is leased for the pmpose of having a house, shop,
3 mill, or othe1' building erected or placed thereon, and rent is
SECT.
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L1 reserved in the lease, all tile buildings erected as oioresaid,
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together witiJ all the interest which the Jessee has ill the
premises, by force of such lease, shall remain liable to be
attached by the lessor or his assignee, to secure the rent due
on the lease, notwithstanding any previolls transfer of pl'Operty by the lessee; provided, such attachment be made
within six months from the time the rent becomes due.
R. S., c. l25, ~ 40.

Lien jar labor upon Lumber.
SECT. 15. Any person, who labors at cutting, hauling, or
2 driving logs, masts, spars or other lumber; shall have a lien
3 thereon, to continue sixty days after they arrive at their
Ll place of destination, prelrioLls to heing rafted for sale or man··
5 ufacture, for the amount stipulated to be paid for his personal
6 services, to take precedence over all other claims, except liens
7 reserved by the states of Maille and Massachusetts. The
8 action therefor shEtll be maintained, notwithstanding the
9 decease of the defendant, before or after its commencement,
10 and the representation of his estate as insolvent; and the
11 administrator or executor of the deceased defendant, shall be
12 holden to come in and answer to the action; and if the plain13 tiff prevails, he shall have judgment and execution for his
14 damages and costs, and may levy tbe same npon the said
15 property, notwithstanding the insolvency of the estate. The
16 lien or action shall not be defeated by taking a promissory
17 note for the amounts, before or after the suit is commenced,
18 unless it is taken expressly in discharge thereof.
1848, c. 72, § 1. 1851, c. 216, § 1.
SECT. 16. Such lien may be secured by attachment of the
2 logs, masts, spars or lumber; and the officer making it, may
3 pay the boomage due demanded thereon by any boom cor4 poration, not exceeding the rate due per thousand on the logs
5 attached, andretnrn the amount so paid on the writ, and it
6 shall be added by the court to, and included in the damages
7 rccovered by the plaintiff.
1848, c. 172, § 2.
SECT. 17. In all such suits, such notice as the court shall
2 order, shall be given to the owner of the lumber, and he may
3 come in and defend the suit.
1855, c. 144.
17
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Chapter 92.
THE RIGHT OF EREOTING l'IIILLS AND l'IIILL-DAj)fS, AND OF FLOWING
LANDS AND DIVER'rING WATER TO SUPPLY :MILLS, AND THE
J\IODE OF OBTAINING DAMAGES THEREFOR.
Sect. 1.
2.
3.
4.
5.

Right to ereot ami maintain mill-dams, and to llivert water hy a oanoJ for mills.
Not to injure a mill or canal proviously huilt.
Restriction as to hcight of dam !1nd quantity of W!1ter,
D!1lUagcs for flowing, &c., rccovemhlo on complaint,
Forlll of complaint.
G. How prcsented !1l!(1 servod.
7. Wh!1t lllay he plea(lcd in b!1r.
8, Mo(le of tri!11. Appe!11. Oosts for respondent if oompl!1inant fails.
O. Proceedings, if complainant recovers.
10. Trial by jnry. Oommissionors' roport to be evidenoe.
11. Acceptanco of commissioners' report.
12. Verdict or report to bar any future action,
13, Y carly damages, how iixe(l.
14. Scourity to 100 given for yearly d!Lmages, if requhed.
15. Oomplainant m!1Y sue for dalllages, if unp[Lirl.
16. Lien upon mill and land for d!1mages.
17. Mill [Lll(llaml may 100 seizcd and sold on tho cxecution after thirty days. Elfecb
of suoh salo.
IS. Right of re(lemption.
10. Eithcr party may file a now compl!Lint.
20. Rcstriotion of this right.
21. Owner may offer an inoreased oomponsation. Oonse«(uooco.
22. Injurcd party may offor to accept a less compensation. Oonsequencc.
23. Restriotion of suits for uttmages.
:24c. Tenants may mako such offcrs as well as owuers.
25. Double (lall1llges if dam is raisccl higher, kept up longer, or more water diverted
than !1llowed by the juugment.
26. Agreement of p!trties binding, if recordcd,
27. J uclgment no bar to !1 now complaint.
2S. Temler of damages, !1nd eftcct thereof.
20. Complaint not to ab[Lto by death of either purty.
30. If complaint !1batcs, rights may be preservcd by new complaint within !1 ye!1r.
31. Provisions of this chaptcr apply to streams forming the boundary of the state.
32. Compensation of commissionors. Oosts.

SECT. 1.
Any man may erect and maintain a water mill
and dams to raise water for working it, on his own land,
upon and across any stream that is not navigable; or for the
purpose of propelling mills or machinery, may cut a canal,
and erect walls and embankments, upon his own land, not
(j exceeding, in all, one mile in length, and thereby divert from
7 its natural channel, the water of any stream not navigable, or
8 llsed for the purpose of driving or floating lumber upon the
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9 terms and conditions, aud subject to the regulations herein10 after expressed.
R. 's., c. 126, ~ 1. 1855, c. 133, ~ 1.
SECT. 2.
No such dam shall be erected, or canal construct2 ed, to the injury of any mill or canal, lawfully existing, on
3 the same stream; nor to the injury of any mill site, on which
4 a mill or mill dam has been lawfully erected and used, unless
5 the right to maintain a mill, on such last mentioned site, has
6 been lost or defeated by an abandonment, or otherwise.
R. S., c. 126, ~ 2. 1855, c. 133, ~ 2.
SECT. 3.
The height to which the water may be raised,
2 and the length of tinie, during which it may be kept up in
3 each year, and quantity of water that may be so diverted by
4 such canal, shall be liable to be restricted and regulated by
5 the verdict of a jury, or report of commissioners, as hereinR. S., c. 126, ~ 4.
6 after is provided.
SECT. 4.
Any person sustaining damages in his lands, by
2 their being overflowed by a mill, or by the diversion of the
3 water by such canal, may obtain compensation for the injury
4 by complaint to the supreme judicial court, in the county
5 where the lands, or any part thereof, so injured, are situated;
6 but no compensation shall be a warded for damages sllstained
7 more than three years before the institution of the complaint.
R. S., c. 126, ~ 5.
SECT. 5.
The complaint shall contain such a description of
2 the land flowed or injured, and such a statement of the
3 damage, that the record of the case shall show, with sufii4 cient certainty, the matter heard and determined in the
5 suit.
R. S., c. 126, ~ 6.
SECT. 6.
The complaint may be presented to the court in
B term time, or be filed in the clerk's office, in vacation; and,
3 in either case, a copy shall be served, by the proper officer,
4 fourteen days, at least, before the term clay, on the respond5 ent, by being left at his d\velling-house, if he has any in the
6 state; otherwise, it shall be left at the mill in qnestion, or
7 with the occupant of the mill.
R. S., c. 126, ~ 7, 8.
SECT. 7.
The owner or occupant of such mill, <>1' canal,
2 may plead in bar that the complainant has no right, title or
3 estate in the lands alleged to be injured; or, that he has a
4 right to maintain such dam and flow the lands, or divert the
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water, for an agreed price, or without any compensation; or
any other matter, which may show that the complainant
cannot mailltain the suit; but he shall not plead in bar of the
complaint, that the land described therein is not injured by
such dam or canal.
R. S., c. 126, ~ 9.
SECT. 8.
·When any such plea is filed, and an issue in fact,
2 or in law, is joined, it shall be decided as similar issues are
3 decided in cases at coml11on law; and if judgment is for the
4 respondent by nonsnit, discontinuance or otherwise, he shall
R. S., c. 126, ~ 10, 11.
5 recover his costs.
SECT. 9.
If the iStme is decided in favor of the complainant,
2 or if the respondent is defalllted 01' does not plead 01' show
3 any legal objection to proceeding, the court shall appoint three
4 or more disinterested commissioners of the same county, who
5 shall go upon and examine the premises, and make a true and
6 faithful appraisement nnder oath of the yearly damages, if
7 any done to the complainant by the flowing of his lauds, or
8 the diversion of the water, descrihed in the complaint, and
9 determine how far the same is necessary, and ascertain and
10 make report what portion of the year sllch lands ought not to
11 be flowed, or what quantity of watrr ,dl~ 11 be left to flow
12 undiverted.
H. S., c. 126, ~ 12.
SECT. ]0.
If eith8r party recluests that a jury may be em2 panneled to try the cause at the bar of the court) the report
3 of the commissioners shall under the direction of the court,
4 he given in evidence to the jury; subject to be impeached by
{) evidence from either party.
R. S., c. 126, ~ 13.
SECT. 11.
If neither party requests a trial by jury, the
2 report 0 the commis3ioners may be accepted by the court,
3 and jmlgment rendered thereon.
R. S., c. 126, ~ 14.
SECT. 12.
The verdict of the jllry, or the report of the com2 missioners, so accepted, shall be a bar to any action brought
3 for such damages, and the o\vner or occupant shall not flow
4 the lands during any portion of the period, when such flow5 ing is prohibited, or divert the water beyond the quantity
6 allowed by the commissioners or the jury.
R. S., c. 125, ~ 15.
SECT. 1:'l.
Snch verdict or accepted report of the commis2 sioners, and jndgment thereo11, shall be the meaSlll'e of the
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yearly damages until the owner or occupant of the lands, 01'
the owner 01' occupant of the mill or canal, shall on a new
complaint to the court and by similar pTOceedings as in the
former case, obtain an increase or decrease of such damages.
R. S., c. 126, ~ 17.

2
3
4
5
6
7
S
9
10
]1

SECT. 14.
·When any person whose lands are so flowed, or
from whose lands the water is thus diverted files hi's complaint for ascertaining or increasing his damages, or brings
his action of debt as provided in the fifteenth section of this
chapter, moves the court to direct the owner or occupant of
such mill or canal to give security for the payment of the
annual damages, and the court so orders, the owner or occupant refusing or neglecting to give sllch seclll'ity, shall have
no benefit of tbis chapter; but shall be liable to be slled for
the damages occasioned by such flowing, in an action at
common law.
R. S., c. 126, ~ 18.
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SECT. 15.
The party entitled to sllch annual compensation,
may maintain an action of debt or assumpsit therefor, before
the proper tribunal, against any person who owns or occupies
the said mill, or canal and mills supplied thereby, when the
action is bTOllght; and shall therein recover tlle whole sum
due and unpaid, with costs.
R. S., c. 126, ~ 20.
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SECT. 16.
The person entitled to receive the annual compensation, shall have a lien therefor, fTOm the time of the
institution of the original complaint, on the mill and mill
dam, or on the canal and the mill supplied thereby, with the
appurtenances, and the land under and adjoining the same,
and used therewith; provided, that it shall not extend to any
sum, due more than three years before the commencement
of the action.
R. S., c. 126, § 19. 1855, c. 133.
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SECT. 17.
'rhe executioil on such judgment, if not paid,
may, at any time within thirty days, be levied on the premises subject to the lien; and the oHicer may sell the same at
public anction, or so lUuch thereof in common with the
residue, as shall be necessary to satisfy the execution; proceeding in giving notice of snch sale, in the same manner, as
in making sale of an equity of redemption upon execution.
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8 Snch-sale shall be effectual against all persons claiming the
9 premises by any title, which accrued within the time covered
10 by the lien.
R. S., c. 126, ~ 21, 22.
SECT. 18. Any person entitled to the premises, may redeem.
2 the same within one year after the sale, on paying to the
3 purchaser or the person holding under him, the sum paid
4 the~'efor, with interest at the rate of twelve per cent., deductS ing therefrom any rents and profits received by such purchaser
6 or person holding under him; and may have the same pro7 cess to compel the purchaser to account, as might be had
8 against a purchaser of an equity of redemption.
R. S., c. 126, ~ 23.
SECT. 19. l'Vhen either party is dissatisfied with the annual
2 compensation, established as before provided, a new com3 plaint may be filed, and similar proceedings had, and
4 conducted substantially in the manner before provided, in
5 case of an original complaint.
R. S., c. 126, ~ 24.
SECT. 20 No new complaint shall be brought, until the
2 expiration of one month after the payment of the then last
3 year, is due, and one month after notice to the other party;
4 and the other party may, within that time, make an offer or
5 tender, as hereinafter is provided.
R. S., c. 126, ~ 25.
SECT. 21. The owner of the mill or dam, or canal, within
2 said month, may offer, in writing, to the owner of the land
3 injured, any increase 'of compensation to be paid thereafter
4 for maintaining said dam or canal; and if theow11er of the
5 land does not agree to accept·it, but brings a new complaint
6 for the purpose of increasing the compensation, he shall not
7 recover any costs, unless he obtains an increase of damages.
R. S., c. 126, ~ 26.
SECT. 22. The owner of the land injured, may also, within
2 said month, offer, in writing, to the owner of the mill or dam,
3 or canal, to accept any sum smaller than the annual com4 pensation established, to be paid thereafter for maintaining
5 said dam or canal; and, if the owner of the mill or dam, or
6 or canal, declines to pay such reduced compensation, but
7 'brings a new pomplaint to obtain a reduction of the same, he
8 shall not recover costs, unless such compensation is reduced
9 to a less sum than was offered.
R. S.) c. 126, ~ 27.
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SECT. 23. No action shall be sustained at common law for
the recovery of damages, occasioned by the overflowing of
lands, or for the diversion of the water, as before mentioned,
except in the special cases provided in this chapter, to enforce
the payment of damages after they have been ascertained by
process of complaint, as aforesaid.
R S., c. 126, ~ 28
SECT. 24. Such offers may be made by or to the tenants or
2 occupants of the land, and of the mill and dam, or canal, in
3 question, in like manner, and wIth like effect, as if made by
4 or to the owners; but no agreements founded thereon shall
5 bind the owneri:l, unless made by their consent.
R. S., c. 126, ~ 30.
SECT. 25. If any such dam, after such judgment shall be
2 raised higher, or kept up longer, or if more water is diverted
3 by such canal, than is allowed by such judgment, the party
[ 4 injured thereby may recover of the wrong-doers double dam-'
5 ages for thlt injury sustained, in an action at common law.
18 118, c. 86.
SECT. 26. vVhen an annual compensation upon the ac2 ceptance by one party, of an offer made by the other, is
3 established, and signed by the owners of the mill or dam, or
4 canal, and of the land, and recorded in the ofllce of the clerk
5 of the court ill which the former judgment was rendered,
6 with a reference on the record of tbe former judgment, to the
'1 book where the agreement is recorded, such agreement shall
8 be as binding as a verdict and judgment on a Hew complaint.
R. S., c. 126, ~ 31.
SECT. 27. A judgment against a complainant, as n otbeing
2 entitled to any compensation, shall be no bar to a new com3 plaint for damages, which have arisen after the former
4 verdict, and for compensation for damages, subsequently
R. S., c. 126, ~ 3~.
5 sustained.
SECT. 28. In case of an original complaint, the respondent
2 may, with the same advantages to himself, tender and bring
3 money into court, as in an action at common law; and, if
4 the money is accepted, tbe judgment shall have the same
R. S., c. 126, ~ 33.
5 effect as if rendered on a verdict.
SECT. 29. No complaint for so flowing lands, or diverting
2 water, shall abate by the death of any party thereto; but it
2
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3 may be prosecuted or defended by the surviving complainants
4 or respondents, or the executors or administrators of the
R. S., c. 126, ~ 34.
5 deceased.
SECT. 30.
If such complaint is aha ted or defeated for want
2 of form, or if after a verdict for the complainant, judgment is
3 reversed, he may bring a new complaint at any time within
4 one year after such abatement or reversal, and thereon recover
5 such damages as were sustained during the three years next
6 before the institution of the first complaint, or at any time
R. S., c. 126, ~ 35.
7 afterwards.
SECT. 31. The provisions of this chapter shall apply to mills
2 and dams erected npon streams forming the boundary line of
3 the st ;,te, althongh a part of the dam is not in the state; and
11 the ric;hts and remedies of all parties concerned, shall be
5 ascertained and determined in the same manner as if the
6 whole of such streams were in the state.
1855, c. 133, '§> 4.
SECT. 32.
The comt shall award a sllitable.compensation,
2 to be paid to the commissioners, anel taxed and recovereel by
3 the prevailing party. The prevailing party shall recover his
4 costs except where it is otherwise expressly provided.
R. S., c. 126, ~ 16, 29.

INQUESTS OF OFFICE, AND INFORMATIONS FOR INTRUSION.
Procccclings to rovest in the stato htnds granted on condition.
Attol'lley gencml to fila information.
Scire faoias to issue. Service.
Judgment on default.
Conseclucnce of disclaimer by defendant.
Proceeclings, if defendant claims title.
8. Proceedings, if it is adjudged t1mt defendant holds too much IlLnd.
Cases in which information may be filed, without order of the legislature, Notice.
Proceedings, judgment and costs.
Information to rccovcr eschoats. Notice.
Tenant to set up no title, unless he claims under it.
Costs, if defendant recovers.
DefendlLnt may hold by title subseqnently aoquired. What jndgment, if the
stlLte recovers,
15. Effect of judgment, that tho state be reseized.

Sect. 1.
2.
3.
4.
5.
6.
7,
9.
10.
11.
12.
13.
14.
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16. Temtnt under the state to have betterments, though occupying less thltn six
years.
17. Proceeclings by attorney genoral to obtain betterments.
18. Execution thorefor, how levied.
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SECT. 1. 'Where lands ha ve been granted by the colony or
province of Massachusetts Bay, the comlllonwealth of Massachusetts, or by this state, or shall be hereafter granted on
cert~.in conditions alleged to have been violated, and the state
claims to be revested therein, the following proceedings shall
be had.
R. S., c. 127, ~ 1.

SECT. 2. When the legislature directs, the attorney general
2 shall file an information in the supreme judicial court in the
3 county where the lands lie, stating the grant and conditions,
4 breaches and claims of tbe state.
R. S., c. 127, ~ 2.
SECT. 3. The comt shall issue a scire facias against the·
2 person stat.ed as holding the lands under snch grant, returna:~ able to said comt; which shall be served, accordiug to law,
4 thirty days before the return day.
R. S., c. 127, ~ 3.
SECT. 4. Should the defendant not appear and answer to
2 such information, j lldgment shall be rendered that the state
3 be reseized of their lauds.
R. S., c. 127, ~ 4.
SECT. 5. If he appears and disclaims holding said lands 01'
2 ally part thereof, the attorney general shall take nothing by
3 his information, so far as the same respects the lands dis4 claimed; and the defendant and all claimiug under him, shall
5 be estopped from claiming or holding snch disclaimed lands.
R. S, c .. 127, ~ 5.
SECT. 6. If the defendant claims all or any part of the
2 lands under such grant,and traverses the breaches, the cause
3 shall be tried by jury, and if the issue is found in favor of
4 the state, judgment shall be rendered, that the state be
5 reseized of said estate, and for costs; but if the issue is found
6 for the defendant, he shall have judgment for his cost~ of
7 suit, to be taxed and paid from the public treasury.
R. S., c. 127, ~ 6.
SECT. 7. If the only alleged breach of condition is, that the
2 defendant holds more land than he has a right to hold under
3 the grant, and the same is found by the jury, or the defend4. ant's confession, the court shall assign to him by metes and
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bounds, so much of the land held by him as shall be equal in
quantity to what he has a right to hold under the grant, and
in snch part thereof as shall be judged reasonable by the
court.
R. S., c. 127, <§> 7.
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SECT. 8. Such part shall be located by persons appointed
by the court, at the expense of the defendant, and a plan
thereof returned to the court i and if confirmed by the court,
they shall order an attested copy of the location and plan to
be filed in the land office, and judgment shall be rendered
that the state be reseized of the residue) and for costs.
R. S., c. 127, <§> 8.
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SECT. 9. In all other cases, where an inquest is necessary,
the attorney general, without order of the legislature, may
file an information in said comt, describing the estate
claimed, and stating the title asserted thereto by the state;
and notice shall be given) as before mentioned, if there is any
tenant in possession; if not, the notice shall be given, as the
court orders, at least ninety days before the sitting of the
court, to which it is returnable.
R. S., c. 127, <§> 9, 10.
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SECT. 10. If no person appears alld answers to the info 1'mation, or, if after appearing and answering, and on trial
by jury, a verdict is fOllnd, that the state has good title to
such estate, judgment shall be rendered, that the state be
seized thereof and recover costs; but if the verdict is in favor
of the defendant, and that he has good title to the land, he
shall recover his costs of suit, to be taxed and paid as before
R. S., c, 127, ~ 11.
provided.
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SECT. 11. The attorney general may file an information, in
manner before mentioned, for recovering seizin by the state
for any real estate, supposed to have escheated tu the state
for want of legal heirs; and on such information being filed,
the court shall order snch notice as they judge proper.
R. S., c. 127, ~ 12.

SECT. 12. In such case, the defendant shall not avail him2 self of the title of an alien 01' subject of another nation, or
3 sovereign, or of any other person, unless he shows that he is
4 the tenant or agent of such alien, or other person.
R. B., c. 127, ~ 13,
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SECT. 13. If, on trial, he proves that he is such tenant or
2 agent, or the legal owner of such estate, he shall recover his
3 costs, to be paid as aforesaid.
R. S., c. 127, <§ 14.
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SECT. 14. If it is found that he was not legal owner of such
estate, nor had any right, as tenant or agent, when the .process was commenced against him, but afterwards acquired a
good title, or became tenant or agent, the attorney general
shall cease further to prosecute the suit; but, when the
defendant proves no such title to the estate as owner, or
interest therein as tenant or agent, judgment shall be rendered
that the state be seized thereof, and recover rents and profits,
as in ease of a writ of entry between private persons.
R. S., c. 127, <§ 1.5.
SECT. 15. When judgment, on information, is rendered,
that the state be reseized, or seized, of any lands, the state
shall be deemed in law to be so seized, in fact, to all intents
and purposes; and any judgment, so rendered, shall conclude
all privies and parties, and those claiming under them, so
long as it remains in force, subject to the provisions of the
following section.
R. S., c. L27, <§ 16.
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SECT. 16. Should any person appear, and, by due process
of law, prove himself to have a legal title to such estate, and
recover the same against the state, or its grantee or tenant,
the same estate shall be liable for all expenses of improvements thereon made, over and above the rents and profits
thereof; though the tenant and those claiming under the
state, had not been in possession six years.
R. S., c. 127, ~ 17.
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SECT. 17. For the purpose of ascertaining the amount of
such improvements, the attorney general, or the tenant or
grantee of the estate, may file a bill in equity, in the supreme
judicial court, for recovering the same; and, after due notice
and a copy of the bill, served on the defendant fourteen days
before court, such court may try the cause, with or without
a jury, according to the principles of law, and render judgment and issue execution for the sum found due.
R. S., c. 127, ~ 18.
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SECT. 18.
The sheriff, by virtue of such execution, shall
2 sell, at public auction, so much of said land as will be
3 sufficient to satisfy the execution and charges, unless otherR. S., c. 127, ~ 19.
4 wise paid.

FORCIBLE ENTRY AND DETAINER, AND 'rENANCIES.
Sect. 1. J ustiees of the peace and 'Iuorum and munioipal and police judges have jurisdiction of suoh oases.
2. Warrant and sorvice.
3. Judgment on default, and writ of possession.
4. Prooeedings, if defendant pleaus title.
5. Estates at will terminrrted hy thirty days' notico. Tonants not entitled to further notioe, but liable to prooess, &c.
6. Disseizor of bnds, tenant whose estate is determined, ancl lessee whose term
has expired, alllh.ble to provisions of this oh"pter.
7. Writ of possession to issue, notwithstanding appeal in caso, &0. On appoal, jury
may estimate daml1ges for defencll1nt, &c. Complainant may Bet off against
the damages his olaim lor rent.
S. Prooeedings when a brief statement filed is foulIcI til he frivolous.
9. Rent and damages may be recovered hy assumpsit.
10. Writs of possession served by constable.

Forcible Entry and Detainer, and Tenancies.

SECT. 1. Every justice of the peace and quorum, and every
judge of a municipal or police cOllrt, shall have jurisdiction
of all cases of forcible entry, and detainer, arising in their
counties. Such judges shall have exclusive jurisdiction of
all sucb cases arising in their cities or towns, except those in
which they are interested.
R. S., c. 128, ~ 1, 6.
SECT. '2.
On complaint made to such magistrate, in writing
2 and on oath, of any unlawful and forcible entry into any
3 lands or tenements, or any unlawful and forcible detainer, he
4 shall issue his warrant uncler hand and seal, directed to any
5 proper officer, to summon him to show canse why judgment
6 should not be rendered against him; which shall be served
7 lIpon him, by reading the same in his presence and hearing,
8 or by delivering him a copy, or leaving it at his last and
9 usual place of abode, SAven days) at least, before the day set
R. S., e. 128, )\ 2.
10 for trial,
2
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3. On return of such service, in case of the non2 appearance and default of the party charged, or his failing to
3 show sufficient cause, judgment shall be rendered against
4 him for possession of the premises, and for costs, and the
5 justice or judge shall issue a writ of possession to remove
6 him.
R. S., c. 128, ~ 3.
SECT. 4.
If the defendant pleads not guilty to the com2 plaint, and.files a brief statement of title in himself, or some
3 other person under whom he claims the premises in quest.ion,
4 the justice or judge shall tlBreupon order him to recognize to
5 the complainant, with sufficient sureties, in such sum as he
6 orders, to pay all intervening damages and costs, and reason7 able intervening rent tor the premises; aud shall require the
8 complainant to recognize to the defendant, with sufficient
9 sureties, in a reasonable sum, conditioned to enter the action
10 at the next supreme judicial court) and prosecnte the same to
11 .final judgment, and pay.all costs adjudged against him; and·
12 if either party refuses so to re'cognize, he shall enter judgment
13 as in case of nonsuit or default, against the party so neglect14 ing or refusing. Either party may appeal from the judgment
15 of the justice or judge, upon issue joined, to the next supreme
16 judicial court, recognizing, as aforesaid, to pay such costs as
17 may be adjUdged against him; and, if the defendant appeals,
18 he shall recognize to pay such reasonable intervening rent
19 for the premises, as such justice or judge shall adjudge, in
20 case his judgment shall not be reversed on such appeal.
R. S., c. 128, ~ 4.
SECT. 5.
Any estate at will may be terminated by a notice,
2 in writing, served upon the tenant, or occupant, thirty days
3 before the time fixed in the notice for the termination thereof.
Ll vVhen a tenancy, at will or otherwise, is terminated, the
5 tenant shall have no further righ t to retain possession, by
6 virtue of the tenancy, and is entitled to no further notice;
7 but shall be liable to the proceedings specified in this chapter,
8 unless he has, after service of the notice, paid rent for the
9 premises, which accrued after the termination of his tenancy.
R. S., c. 95, ~ 19, 20. 1853, c. 39, <§. l.
SECT. 6.
A disseizor of land, whose entry therein was
2 without apparent title, and who has not been in possession
SECT.
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thereof more than three years; a tenant, whose estate in the
premises is determined, and who unlawfully refuses to quit
the same; a lessee, who holds under a written lease or
agreement; and any persoll, holding under such lessee, at
the expi mtion or forfeiture of his term; shall each be subject
to the process of forcible entry and detainer, under the provisions of this chapter, without any other or further notice;
provided, that in case of such tenancies, the process be sued
out within seven days after the termination thereof; and, on
the trial, if it appears that the complainant is the owner, and
the respondent the occupant of the premises, it shall not be
14 necessary to show that the relation of landlord and tenant
R.. S., c. 128, ~ 5.
15 existed between them.
1850, c. 160. 1853, c. 'im, ~ 1. 18 L19, c. 98.
SECT. 7.
When judgment is rendered for the complainant,
2 the writ of possession shall issue, notwithstanding an appeal
3 from the judgment by the defendant, if the complainant
4 recognizes to the defendant in such sum as the court orders,
5 with sufficient sureties to pay all such damages and costs as
6 may finally be awarded against him, if the judgment is
7 reversed and final judgment is rendered for the defendant.
8 On the trial of the appeal the court shall direct the jury, if
9 they find for the defendant, to estimate the damages sus10 tained by him, aHd return their verdict therefor. In case of
11 nonsuit, the damages may be determined by the court; and
12 the complainant on trial may give evidence of any claim he
13 has for rent of the premises against the defendant, to be set
14 off against such damages, and have judgment and execution
15 for the balance due him. If the defendant prevails, he shall
16 have judgment for the damages, or balance so due him, and
17 his costs and execution therefor; and a writ of possession
18 may be awarded to him at the discretion of the court.
1853, c. 39, ~ 2.
SECT. 8.
If the defendant pleads not guilty, and files a
2 brief statement under the fourth section, and the complainant
3 in writing suggests that it is frivolous and intended for delay
4 only, and requests the judge or justice so to do, he may
5 examine the case so far as to ascertain whether or not such
6 is the purpose for which it is filed; and if satisfied on
8
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such examination that such is the purpose, he may, notwithstanding such statement filed, proceed to try the cause upon
the plea of not guilty; and if it is determined in favor of the
complainant he may issue his writ of possession in the same
manner, and on appeal the same proceedings shall be had as
is provided in the seventh section.
1853, c. 39, '§. 3.
SECT. 9.
All sums due for rent, whether upon lease, under
seal or otherwise, and all claims for damages done by a
tenant to premises under rent, maybe recovered in an action
of assumpsit, 011 an account annexed to the writ, specifying
the items and amounts of charge claimed to be recovered.
1853, c. 39, '§. 4.
SECT. 10.
'Writs of possession, issued by any judge of a
municipal or police court) or justice of the peace, may be
directed to, !lnd served by, constables.
1853., c. 39, ~ 5.

WASTE AND TRESPASSES ON REAL ESTATE.
Sect. 1. Romedy if tenant for life or years commits woste; the heir lllay sue for waste
cOlllmitted in his ancestors' time, as weU as in his own time.
2. Proceedings in court; jury in aU oases to assess damages, with or without a
view of the premises; aotion of the oaso may be brought.
3. Reversionor and remainder man may sue.
4. The aotion will lie against the executor or administrator.
6. Part owners not to oommit waste without giving thirty days' notice; treblo
dallll1ges to be awarded in such ease; how recovered and appropril1ted.
6. Defondant not to pay treble damages in oertain easeS.
7. Injunction to prevent woste pending a process for the recovery oflands, and on
lands attaohed.
8. Troble damages may be reoovered for waste on lands pending a suit therefor.
9. Trespass on htnds of another without his consent.
10. Trespasses on publio buildings or property.
11. Trespasses by taking grass, fruit, or other vegetables from improved lands.
12. Penalty for waste on lands of a person deceased insolvent.
13. Liability of executor or administrator for committing waste.
14. One or more tenants iu COlllmon may join or sever in actions for damages.
15. Notice to the other eotenants to be given, who may become plaintiffs.
16. Judgment to be rendered for the whole damage, and exeoution to issue for the
proportion which the plaintiffs have sustained.
17. IScire fl1cia~ on such judgment by the other ooteuants for their shares.
18. If one or more joint tenant takes the whole rent, the cotenants mlly recover their
,hare, after demand.
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SECTION 1-5.

SEc'r. 1. If any tenant in dower, by cmtesy, for life, 01' for
2· years, commits or suffers any waste on the premises, the per3 son having the next immediate estate of inheritance; in an
4 action of waste against snch tenant, may recover the premises
5 and the damages done to them; and an heir, in the same
(j action, may reCOver for waste done in his own time, and the
R. S., c. 129, ~ 1, 2.
7 time of his ancestor.
SECT. 2. Any issue of. fact, in the case, shall be tried by a
;J jury, in tl:e usual manner, with or 'without a view of the
3 premises, as the comt orders; and the jury that enquires of
4 the waste, in all cases, shall assess the damages. An ·action
i5 of the case, in nature of waste, may be substituted for the
(j action of waste.
R. S., c. 129, ~ 3, 4.
SECT. 3. The remainder man or reversioner, for life, or
2 years only, or fee simple or fee tail, after an intervening
3 estate for life, may maintain snch action, and recover 1he
4 damages he has suffered by the waste.
R. S., c. 129, ~ 5.
SECT. 4. Such action may be originally commenced against
2 the executors 01' administrators of the tenant, or prosecuted
3 against them, after his death, when the action was brought
4 against him.
R. S., c. 129, ~ 6.
SECT. 5. If any joint tenant, coparcener, or tenant in com2 m011, of undivided lands, cnts down, destroys or carries a way
3 any trees, timber, wood or underwood, standing or lying on
4 such lands or digs up, or carries away any ore, stone, O1'other
{) valuable thing found thereon, or commits any strip or waste,
(j without first giving thirty days' notice, in writing, under his
7 hand, to all otlIer persons, or to their agents or attorneys,
8 anu to mortgagers and mortgagees, if any there are, inter9 ested therein, of his intention to enter upon and improve the
10 land; and if any persons interested are unknown, or their
11 residence is unknown, or out of the state, the notice to. them
12 may be published in the state paper, three times, the first
13 publication to be forty days before such entry; or if he does
14 any such acts, pending a process for partition of the premises,
15 he shall forfeit three times the amount of do.mages; and any
16 one or more of the cotenal1ts, without naming the others,
17 may sue for and recOVer their proportion of such damages
R. S., c. 129, ~ 7, 8. 1842, c. 31, ~ 15. 1854, c, 78 ~
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SECT. 6.
If the jury finds that the defendant in snch suit
has good reason to believe himself the owner of the land, in
severalty, or that he and those under whom he claims had
been in thc exclusive possession thereof, claiming it as their
own, for three years next before the acts complained of, were
committed, only single damages shall be recovered.
R. S., c. 129, ~ 9. 1854, c.78, ~ 1.

SECT. 7.
If any defendant in an aetion to recover possession
2 of real estate, or any person whose real estate is attached in
3, a civil action, does any act of waste thereon, or threatens or
4 makes preparation so to do, any justice of the supreme judi5 cial court, in vacation or term time, may issue an injunction
6 to stay such waste; but notice shall first be given to the
7 adverse party, to appear and answer, unless the applicant
8 files a bond, with sufficient sureties, to respond all damages
9 and costs; and the court may enforce obedience to such
10 injunctions, by such process as may be employed in an
11 equity case, and dissolve it when deemed proper.

R. S., c. 129, ~ 14. 1846, c. 188, ~ 12.
8. If during the pendency of any action for the recovery of land, the tenant makes any strip or waste, by cutting,
felling, or destroying any wood, timber, trees or poles, standing on said land, he shall pay to the aggrieved party, treble
damages, to be recovered in an action of trespass.
,
R. S., c. 129, ~ 11.
SECT
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SECT. 9.
If any person cuts down, destroys, injures or
carries away any ornamental or fruit trees, timber, wood,
underwood, stones, gravel, ore, goods or property of any
kind, from land not his own, without license of the owner,
or injures, or throws down any fences, bars or gates, or leaves
such gates open, or breaks any glass in any building, he shall
be liable in damages to the owner, in an action of trespass.
R. S., c. 129, ~ 10.

SECT. 10.
'Vhere any trespasses are committed on any
2 buildings, inclosures, monuments or mile stones, belonging to
3 any county, town or parish, the treasurer of such corpora4 tion, may sue for the damages in the name of the cor-

19
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5 poration; and if the property injured belongs to a school
6 district, the treasurer of the town may sue, in the name of
7 such district.
R. S., c 129, ~ 12.
2
3
4
.5

SECT. 11.
If any person enters Oll any grass land, orchard
or garden, and takes therefrom, without permission of the
owner, any grass, hay, fruit, vegetable or shrub, he shall be
liable to the party injured, in a sum, equal to three times the
valne of the articles so taken away, in an action of trespass.
R. S., c. 129, ~ 13.
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SECT. 12.
If any of the heirs or devisees of a person
deceased, whose estate is represented insolvent, after such
representation is made, and before the conveyance of the real
estate of the deceased, for the payment of debts, in case the
estate is absolutely insolvent, removes or destroys any bnildiug, or cuts down, destroys or carries away trees, for timber
or fire-wood, except what is needed for fnel or repairs, or
commits any strip or waste on the land so sold and conveyed,
he shall forfeit treble the amount of damages, to be recovered
by the executor or administrator, in an action of trespass.
R. S., c. 129, ~ 15.
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SECT. 13.
If such executor or administrator is heir or
devisee, and commits any such trespass or waste, on proof
therE'of before the judge of probate, he ~hall be liable to the
same extent as the heirs or devisees; and, in both cases, the
damages, when recovered by the executor or administrator,
or adjudged against him by the judge of probate, shall be
accounted for in the administration account.
R. S., c. 129, ~ 16.

14. All or any of the tenants in common, coparce2 ners or joint tenants of any lands, may join or sever in
:3 .personal actions for injuries done to the same.
R. S., c. 129, ~ 17.
SECT.

15. 'When any such action is brought, the court may
order notice to be given to all other cotenants known, and all
or any of them, at any time before final judgment, may become plaintiffs in the action, and prosecute the suit for the
benefit of all concerned.
R. S., c. 129, § 18.
SECT.

2
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SECT. 16.
The court shall enter judgment for the whole
2 amount of the injury proved; but shall award execution only
3 for the proportion thereof sustained by the plaintiffs.
R. S., c. 129, ~ 19.
SECT. 17.
The remaining cotenants may, afterwards, either
2 jointly or severally, sue out a scire facias on such judgment,
3 and execution shall be threupon awarded for their proportion
4 of the damages, adjudged in the original suit.
R. S., c. 129, ~ 20.
SECT. 18.
If anyone or more of the joint tenants, or ten2 ants in common, take the whole rents or income of the joint
3 estate, or more than their share, without the consent of their
4 cotenants; and refuse, after demand, in a reasonable time, to
5 pay such tenants their share thereof, anyone or more of said
6 cotenants, may have an action of special assumpsit against
7 their cotPnants, so withholding the rents and income, to
8 recover their proportion thereef.
1848, c. 61, ~ 1, 2.

Chapter 96.
REPI,EVIN OF BEASTS AND CHATTELS,
REPLEvrN OF DEAS'l'S.

Sect. 1.
2.
3.
4.

Owner of beasts distrained, may replevy them.
The mode of proceecling, process, &c.
Bond to be given before Benice of wl·it.
If the beasts are lawfully distl'l1ined, defendant to have judgment for forfeiture
or damages, fees, costs and expenses, or for a return.
5. If unlawfully distl'l1ined, plaintiff to have judgment for damages and oosts.
6. Either party may appeal.
7. In wbat o.sos a cause may be transferred from a justice to the supreme judioial
court.
REPLEVIN Of.' GOODS,

8.
9.
10.
11.

Any good" unlawfully detained, may be replevied.
In wbat oourts roplevin may be brought.
Bond to be given before service.
If plaintiff fails in his suit, defendant to h!i'¢e judgment for retnrn, and for
damages and .oosts.
12. Assessment of damages on judgment for retnrn of property to an attaching
offioer.
13. Disposal or the money recovered by the offieer.
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15.
16.
17.
18.
19.
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Appropriation of the money recoived hy the oreditor in suoh oases.
Judgment for damages and costs if plaintiff recovers.
Continuanoo of attaohment, if goods are replevied.
When writ of reprisal may issue.
Defend!tnt's remcely on the replevin bond.
Lilllit!ttion of surety's liability on replovin bond.

Replevin of Beasts.
SECT. 1. Any person whose beasts are distrained or impounded, in order to recover any penalty or forfeitl11'e supposed to
be incurred by their going at large, or to obtain satisfaction
for any damages alleged to be done by them, may maintain
a writ of replevin against the impounder or finder therefor, to
be sued out and prosecllted before any justiee of the peace for
the county, in the form prescribed hy law.
R. S., c. 130, § 1.
SECT. 2.
The writ shall be sued out, served and returned,
2 and the canse shall be heard and determined in like manner
3 as is provided in the case of other civil actions, before a
4 justice of the peace, except as otherwise prescribed.
R. S., c. 130, ~ 2.
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SECT. 3.
The writ shall not be served, unless the plaintiff,
or some one in his behalf, executes and delivers to the officer
a bond to the defendant, with sufficient sureties, to be approved by the officer, in a penalty double the actual value of
the property to be replevined, conditioned as in the prescribed
form of the writ, and to be returned with the writ, for the
R. S., c. 130, § 3.
use of the defendallt.

SECT. 4.
If it appears, by nonsuit of the plaintiff, or upon
2 trial, or otherwise, that the beasts were lawfully taken, or
3 distrained, the defendant shall have judgment for such sum
4 as is found due from the plaintiff for the penalty or forfeitUl'e,
5. or for damages for which the beasts were impounded, with
6 the legal fees, costs and expenses occasioned by the distress,
7 and the costs of the replevin suit; or, instead thereof, the
8 justice or court, in their discretion, may enter judgment for
9 a return of the beasts to the defendant, to be held by him for
10 the original pUl'pose, irrpleviable by plaintiff, and for the
11 defendant's damages and costs in the replevin suit.
R. S .• c. 130, § 4.
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SECT. 5.
If it appears, by default of defendant, or upon
2 trial or otherwise, that the beasts were taken, or distrained,
3 without justifiable cause, the plaintiff shall have judgment
4 for his damages and costs.
R. S., c. 130, ~ 5.

6. Either party may appeal from the final judgment
2 of the jnstice, as in other civil actions.
R. S., c. 130, ~ 6.
SECT.

7. ·When it appears that the sum demanded for the
2 penalty, forfeitures or damages, exceeds twenty dollars, or
3 that the property of the beasts is in question, and their value
4 exceeds twenty dollars, or that the title to real estate is in
5 question, at the request of either party the case shall be tralls6 ferred to the supreme judicial court, to be there disposed of,
7 as is provided by law respecting other civil actions brougbt
8 before a justice of the peace, in which the title to real estate
9 is brought in question; but the party, requesting such trans10 fer, shall recognize, as in actions of trespass brought before a
11 justice of the peace, in such reasonable sum as tbe justice
12 orders, to enter the action at the next term of said court, and
13 prosecute it with effect, and pay all intervening damages and
14 costs.
R. S., c. 130, ~ 7.
SECT.

Replevin of Goods.

2
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SECT. 8. When any goods are unlawfully taken or detained
from the owner or person entitled to the possession thereof,
or are attached 011 meslle process, or taken in execution, are
claimed by any person other than the defendant in the suit,
in which they are so attached or taken, snch owner or person
may cause them to be replevied.
R. S., c. 130, ~ 8.

9. If the value of the goods exceeds the SUln of
twenty dollars, the action shall be brought in the supreme
judicial court for the county where the goods are detained;
and if the value of the goods does not exceeu twenty dollars,
the action shall be brought before a justice of the peace of the
R. S., c. 130, ~ 9.
county where the goods are detained.
SECT. 10.
'l'be officer before serving the writ, shall take
from the plaintiff, or some one in his behalf, a bond to the
defendant, with sufficient sureties in double the value of the
good;:; to be replevied, condItioned as in the prescribed form
SECT.
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5 of the writ which bond shall be returned to the court from
6 which the writ issued, witp. the writ, for the use of the
R. S., c. 130, ~ 10.
. 7 defendant.
SECT. 11.
If it appears by nonsuit of the plaintiff, by trial
2 or otherwise, that the defendant is entitled to a return of the
3 goods, he shall have judgment and a writ of return accord4 ingly, with damages for the taking, and costs.
R. S., c. 130, ~ 1I.
SECT. 12
If the goods when replevied were taken in exe2 cution, or attached, and judgment is afterwards rendered for
3 the a ttaching creditor, in either case, if the service of the
4' execution is delayed by the replevin, the damages, in case
5 of a judgment for a return, shall not be less than at the rate
6 of twelve per cent. by the year, on the value of the goods for
7 so long a time as the service of the execution is so delayed.
R. S., c 130, ~ 12.
SECT. 13.
All sums recovered by an officer in an action of
2 replevin on account of goods attached or taken in execution
3 by him, or recovered in a suit upon the replevin bond, shall
4 be applied:
First-To pay the lawful fees and charger of the officer,
6 and the reasonable expenses of the replevin suit, and the
7 action on the bond, so far as they are not reimbursed by the
8 costs recovered.
Second-to pay the creditor, at whose suit the goods were
10 attached, or taken in execution, the sum, if any, recovered by
11 him ill that suit, or what remains unpaid, with interest there12 for, at the rate of twelve per cent. by the year; for the time
13 the money was withheld from the creditor, or the service of'
] 4 his execution delayed by reason of the replevin.
Third-If the attaching creditor, in such case, does not
2 recover judgment in his suit, or if any balance remains of the
3 money so recovered by the officer, after paying the creditor
4 his due, sllch balance, or the whole amount, as the case may
5 he shall be applied in like manner as the surplus of the pro6 ceeds of sale should be applied, if the same goods had been
7 sold on execution.
R. S., c. 130, ~ 13,
SECT. 14.
All Sllms received by such creditor as proceeds
2 of sales of goods attached or taken in execution, which are,
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afterwards returned, for any of such goods not returned, and
of the officer for the insufficiency of the bond, shall be
applied in discharge of the creditor's judgment; but all sums
received as interest or damages for delay of his execution,
shall be retaiiled to his own use, and not go in discharge of tile
judgtnent.
R S., c. 129, '§ 14.
SECT. 15.
If it appyars by default of defendant or by trial,
2 or otherwise, that tbe goods were taken, attached, or detained
3 unla \~frilly by him, the plaintiff shall ba ve judgment for his
4 damages caused thereby, and for his costs.
R. S., c. 130, ~ 15.
SECT. 16.
If the goods replevied, had been attached in
2 case ,of judgment for a return, they shall be held by the
3 attachment, until thirty days after judgment in the suit, in
4 which they were attached; and if such final judgment is
5 rendered before the return of the goods, or if the goods, when
f) replevied, were seized on execution, they shall be held by
7 the same attachment, or seizure, for thirty days after the
8 return, liable to be taken and disposed of, as if they had not
R. S., c. 130, '§ 16.
9 been replevied.
SECT. 17.
When the officer, in the service of the writ of
2 return and restitution, is not able to find in his precinct the
3 beast or other property, directed to be returned in his precept,
4 he shall certify that fact in his return; and the court whence
5 it issued, upon notice, may grant a writ of reprisal of the form
6 prescribed by law, against the plaintiff in replevin, to take
7 his goods or beasts, not exempted from attachment of the full
8 value, to be delivered to the defendant, to be held and dis9 posed of by him, according to law, until the plaintiff restores
10 the beast, or other property, replevied by him.
R. S., c. 130, ~ 17~
SECT. 18.
The foregoing provisions shall not preclude the
2 defendant from resorting to his remedy, on the replevin bond,
3 or to his remedy against the officer for the insufficiency of the
4 sureties on the bond, to recover the value of the goods,
5 together with the damage or loss occasioned by the replevin
6 thereof, notwithstanding he bas endeavored to recover the
7' same by the writs of return and of reprisal, as aforesaid.
R. S., c. 130, ~ 18.
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SECT. 19.
No action shall be maintained against any person, as surety in a replevin bond, unless the writ is served
on him within one year after the final jUdgment in the action
of replevin; or if the action is not entered by the plaintiff,
and the defendant does not obtain judgment upon a complaint,
such writ against the surety may be served on him within
one year after the end of the term, at which the action of
replevin ought to have been entered) and not afterwards.
R. S.) c. 130) ~ 19.

Cbaptel' 97.
BASTARD CHILDREN, AND THEIR MAIN'fENANCE.
{S'eet. 1. AccuslLtions by IL womlLn pregnlLnt with IL bastlLrd ohild, ILnd her examination.

Justice 1I111y issue a wlLrrant,
3, Person arrested to give bond.
4. On refuslLl, to be committed.
5. Cause to be be continued, if complainlLnt is not delivered, or nuable to attend
court.
6, Surrender of principal by his sureties, !Lnd prooeedings.
7. DeollLl'lltion must be filed before trilLl; form thereof.
8. CompllLinant mlLy be a witness, if she hILs continued constant in her acousations.
9. Prooeedings if respondont is adjudged guilty.
10. If not guilty, respondent to be dischlLrged.
11. COlIlplainant not to settle with the father, nnless by lhe written consont of the
overseers of the poor.
12, The flLther may be discharged from ilIlprisonment, on taking the poor debtor's
oath; his liability to the mother and town, after sueh discharge.
:,I,

1. When any woman) pregnant with a child, which)
2 if born alive) may be a bastard, or who has been delivered
3 of a bastard child, accuses any man of being the father
, 4 thereof) before any justice of the peace) and requests a prose5 cution against him, such justice shall take her accusation and
6 examination, on oath, respecting the accused, and the time
7 and place when and where the child was begotten, as corR rectly as they can be described, and all such other cil'cum9 stances as he deems useful in the discovery of the truth.
R. S., c. 131, ~ 1..
SECT. 2.
He may issue his warrant for the apprehension of
2 such person, directed to the sheriff of any county, in which
SECT.
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10<1

3 the accused is supposed to reside, accompanied by Sl1ch
4 accl1sation and examination.
R. S., c. 13], ~ 2.
SEOT. 3.
vVhen the person is brought before such or any
2 other justice: he may require him to give bond to the com3 plainant, with sufficient sureties, in snch reasonahle sum as
4 he orders, conditioned for his appearance at the next supreme
5 judicial court, for the connty in which she resides, and for his
6 abiding the order of court thereon.
R. S., C. 131, '§. 3.
SEOT. 4.
If the accused refuses or neglects to give such
2 bond, the justice shall commit him to the jail of the county
3 of snch justice, until such bond is given. R. S., C. 131, § 4.
SECT. 5.
If, at such next, or any subsequent court, tbe
2 complainant has not heen delivered of her child, or is unable
, 3 to attend court, or for other good reason, the cause may he
4 continued, and the bond shall remain in force until final
5 judgment, unless it becomes void, as mentioned in the follow
fj ing section.
R. S., C. 131, ~ 5.
SEOT. 6.
The sureties of the accused, may surrender him
2 in court at any time before final judgment, and thereupon
3 they shall be discharged; and he shall be committed, until a
4 new bond is given. R. S., C. 131, '§. 6, R. S., C. 114, '§. 100.
SEOT. 7.
Before proceeding to trial, the complainant must
2 file a declaration, stating that she has been delivered of a
3 bastard child, begotten by the accused; the time and place
4 when and where it was hegotten, with as much precision as
5 the case will admit; that, heing put on the discovery of the
6 tru th, during the time of her travail, she accused the
7 respondent of being the father of the child, and that she had
8 been constant in such accusation.
R. S., C. 131, '§. 7.
SEOT. 8.
When the complainant has made said accusation,
2 been examined on oath as before mentioned, and been put
3 upon the discove'rY of the truth of the same accusation at the
4 time of her travail, and thereupon has accused the same man
5 with being the father of the child of which she is ahout to be
6 delivered, and has continued constant in such accusation,
7 and prosecutes him as the father of such child before such
8 court, the man shall be held to answer to such complaint,
9 and she may be a witness in the trial, unless incompetent
10 by reason of a conviction of some crime. R. S., C. 131, '§. 8.
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SECT. 9.
If on such issue, the jury finds the respondent
.2 guilty, or the facts in the declaration filed are admitted by
3 default or on demnrrer, he sball be adjudged the fatber of
4 such cbild, and stand charged with its maintenance, with
5 the assistance of the mother, as the court may order; and
6 shall give a bond with sufficient sureties, approved by the
7 court, to the complainant, to perform said order, and a bond
8 with sufficient sureties approved as ,aforesaid, to the to\Vll
9 that may be liable for the maintenance of such child; the
10 latter bond to be deposited with the clerk of tbe court for the
11 use of such town; and he shall be conlll1i~ted till he gives
R. S., c, 131, ~ 9.
12 such bonds.
SECT. 10.
If on trial, the jury finds the respoildent not
2 guilty, the court shall order him to be discharged; and the
3 verdict in either case shall be final.
R. S, c. 131, S 10.
SECT. t1.
No woman, whose accllsation and examination
2 on oath, have been taken by a justice of the peace at her
:3 request, shall make any settlement with the father, or give
4 him any discharge which may be given in evidence on the
5 trial, to bar or affect any such complaint, without the conG sent in writing of the overseers of the poor of the town,
7 interested in the support of such mother or child.
R. S., c. 131, ~ 11.
SECT. 12.
·When the father of such bastard child, has
remained ninety days in jail, without being able to comply
with the order of court, he may be liberated by taking the
poor debtor's oath, in the same manner as persons committed
on execution; but he shall give fifteen days' notice of his
intentIOn to take the beneiit of snch oath, to the complainant,
if then living, and the derk of the town where the child has
its legal settlement, if in this state. The mother of such
child, and said town, may, after sllch liberation of such prisoner, recover of him by action of debt, any SUll1 of money,
11 which ollght to have been paid pursuant to the ardor of
R. S., c. 131, ~ 12, 13.
12 court.
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()haptel' 98.
PERSONAL PROPER1'Y SEIZED, AND LOST GOODS;
THREON.
Sect. 1.
2.
3.
4.
6.
6.
7:
9.
10.

11,
13.
14.
15.

AND PROCEEDINGS

Seizure of forfeited per~onal property, by the perSOn entitled thereto.
To be restored to claimant, on his giving bond.
The mme to be appl'l1isecl.
Inv'entory and appmisal, if there is no claimant.
If tile value exeecds twenty dollars, libel to be in the sUpreme judicial eourt.
How notice of libel to be given.
8. Proceedings and dceree thereon.
If the valne is less than twenty dollars, libel to be before Il. justiee.
Appeal; elecree to be affirmed, if appeal is not proseeuted; depositions tnay be
used in the trial.
12. Dnty of fineler of goods worth three dollars, 01' more; CLlso, worth teu
dollars, or mere.
Pl'oceedings, if owner CLppeal'S in one year.
If no owner appears, within one year, the finder to hCLve the money. or goods,
on paying one half tho value to town treasurer.
Penalty, if finder neglects to give notice.

SEC1'. 1.
'When any personal property is forfeited for any
offense, and no special mode is prescribed for recovering it,
any person entitled to the whole or part of the same, may
seize and keep it till final judgment, unless restored on the
bond as herein provided.
R. S., c. 132, ~ 1.
I
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SECT. 2.
If the person claiming it for himself, or another,
2 gives bond to the party seizing, with sufficient surety, to pay
3 the appraised value thereof, when it is decreed forfeited, it
4 shall be restored to such claimant.
R. S., c. 132, ~ 2.
SECT. 3.
The value shall he ascertained by the appraise2 ment of three disinterested men, mutually chosen by the
3 parties; or if they cannot agree, by a justice of the peace of
4 the same county.
R. S., c. 132, ~ 3.
SECT. 4.
If no person claims the property, after it has been
2 so seized, the party seizing, shall cause an inventory and
4 appraisement thereof to be made by three disinterested persons,
5 under oath, appointed by a justice of the same county; which
6 shall he the rule for deciding where the libel shall he filed.
R. S., c. 132, ~ 4.
SECT. 5.
If the'property seized exceeds twenty dollars, the
2 party seizing, within twent.y days thereafter, shall file a libel
3 in the clerk's office of the supreme judicial COUl't r in t.he
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county where the offense was committed, stating the cause
of seizure, and praying for a decree of forfeiture.
The
clerk thereupon, shall make out a notice to all persons to
appear at such court, at the time appointed, to show cause
why such decree should not be passed.
R. S., c. 132, ~ 5.
SECT. 6. Such notice shall be published in some newspaper
printed in the same county, if any, if not, in the state paper,
at least fourteen days before the time of trial.
R. S., c. 132, ~ 6.
SECT. 7. ·When there is a claimant, the comt may hear
and determine the cause by a jury, or without, if the parties
agree, and may allow costs against the claimant; if there is
no claimant, the court shall decree the forfeiture and disposition of the property, according to law, and a sale and
distribution of the proceeds, after deducting all propel' charges.
R. S., c. 132, ~ 7.
SECT. 8. If the libel is not ~upported, or is discontinued,
the court shall decree a restoration of the property, with
costs. If the jury or court finds the seizure without probable
cause, reasonable damages shall be decreed for the claimant.
11. S, c. 132, §S.
SECT. 9. When the property seized does not exceed twenty
dollars, the libel shall be filed before a justice of the peace of
the county, where the offense was committed, and after
notice of the kind as before mentioned, has been posted at
two or more public places in thA same county, seven days at
least, before the day of trial, such justice shall try and decide
the cause, and make such decree therein as the law requires.
R. S., c. 132, ~ 9.
SECT. 10. Either party may appeal to the next supreme
judicial court in the same county, recognizing as in other
cases of appeal; if the appeal is not prosecuted, the court on
complaint may affirm the decree of the justice with costs;
and depositions duly taken, may be used in the trial of the
R. S., c. 132, ~ 10, 11, 12.
action.
SECT. 11. The finder of any money or goods of the value
of three dollars or more, if the owner is unknown, within ten
days next following, shall give notice thereof in writing to
the clerk of the town where they are found, and post up a

CHAP'fER 98.

SEC'l'ION 12-15.

157

5
6
7
8
9
10

notification thereof in some public place in said town, and
cause the same to be publicly cried therein, on three several
days, if there is any public crier in said town. And if the
value of said money or goods is ten dollars or more, the same
shall be cried and notice given by posting as aforesaid, in two
towns adjoining, in addition.
R. S., c. 132, ~ 13, 14.
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SECT. 12.
Every finder of lost goods, of the value of ten
dollars, or more, within two months after finding, and before
using them to their disadvantage, shall, procure a warrant
from the town clerk or a justice of the peace, directed to two
persons appointed by said clerk or justice, not interested,
except as inhabitants of the town, returnable within seven
days from the date, in the said clerk's office, to appraise said
R. S., c. 132, ~ 15.
goods under oath.
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If the owner of such lost money, or goods,
appears within one year after said notice to the clerk, and
gives reasonable evidence of his ownership, to the finder, he
shall have restitution of the same, or the value thereof,
allowing and paying all necessary charges and reasonable
compensation to the finder, to be adjndged by some justice of
the peace of the county, if the owner and finder cannot agree.
R. S.) c. 132, ~ 16.
SECT.

2
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SECT. 14.
If no owner appears within one year, such money
or lost goods, shall belong to the finder, by paying one half
their value to the treasurer of said town, after deducting all
necessary charges; but if he neglects to pay the same, on
demand, it may be recovered in an action, brought by said
R. S., c. 132, ~ ] 7.
treasurer, in the name of the town.
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SECT. 15.
If the finder of any lost money, or goods, of the
value of three dollars, or more, neglects to give notice to the
town clerk, and canse the same to be cried and advertised, as
herein provided, he shall forfeit the full value thereof, one
half to the use of the town, and the other half to him who
sues therefor, and be liable to the owner for the lost money,
or goods.
R. S., c. 132, ~ 18.
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Cbaptel' 99.
HABEAS CORPUS.
Sect. 1.
2,
3.
4.

5.
6.
7.
8.
9.
10.
ll.
12.
13.
14.
15.
16.
17.
18,
21,
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

Who may proseoute the writ, ns matter of right.
Minors enlisting into tho army or nltvy, entitled to henefits of this ohaptor.
Parent, master or guardian of minor rostrained, entitled to suoh writ.
Snpreme judicial court may gmnt suoh writ, on applioo.tion of any person, in
hehalf of one incuplLhle of making his own ILpplioation.
Who are not 80 cntitled as of right.
Application; how male hy persons not of right entitlod.
To be returnahle hetore the oourt, or any justioe thereof.
Application to he in writing, signed and sworn to, and shall state tbe ouse
cloarly.
When tho writ shall not issuo.
Prooeedings, if excessive bail is demnnded.
If the officer refuses a copy of the precept, the writ shall issue forthwith.
Form of writ, in oasos mentioned in the fifth section.
Time of service and return. TendoI' of fees.
Officcr, when he makes return, to bring the hody of the person restraincd.
Proceedings, if the person is sick, and cannot be brought.
Examination of the causes of restraint.
Persons intcrestecl to be notificd before dischltrgo.
19, 20. Proceedings and decision upon the application.
Form of writ, if the restmint is not by an officer.
By whom issued and where served.
If the person restraining is unknown, how designated.
If the person rest1'llined is unknown, holY designated'
Form o( return in the oases mentioned in tbe thirteenth and twenty-first
sections.
How such return shall he authenticated.
Manner of keeping the party bofore judgment.
Ponalty for neglect of an offioer to give a copy of his precept for detaining a
prisoner.
Punishmont, if an officor neglects to sorvo a writ of habeas corpus.
If attaehmont is issucd against a shcriff.
Proceedings in such case for rcloase of the person for whose benefit the writ
issued.
Persons disoharged on haheas corpus, not to be arrested again, oxcept in certain
C[l.ses.

33. Conveyance to prison of porsons ordered to be committed. Penalty for eluding
tb e service of a writ of haboas corpus.'
34. Penalties no har to actions for damagcs.
35. A third person may appear for the party detained in oertain oases.
36. Suprome court may allow bail, at disoretion, or any justioe thereof. Exoeption.
37. Admission of a person to bail, when committed for not finding sureties.
38. nabeas corpus may issue to bring in a llrisoner as a witness.
39. Habeas corpus may issue, on applioation, in behalf of an insane person,
committed on mesne prooess, or execution.
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SECT. 1.
Every person unlawfully deprived of his personal
2 liberty, by the act of another, except in the cases hereinafter
3 mentioned, shall of right have a writ of habeas corpus,
4 according to the pi'ovisions herein contained.
R. S., c. 140, § 1.

2. Any minor enlisted within this state, into the army
or navy of the United States, without the written consent of
his parent, guardian or master, shall have all t~le benefits of
this chapter on the application of himself, parent, guardian
or master.
R. S., c. 140, ~ 37,
SECT.

2
3
4
5

3. The parent, master, or guardian of any minor
2 imprisoned or restrained of his liberty, shall be entitled to the
3 writ of habeas corpus for such minor, in case the minor would
4 be entitled to said writ on his own application.
IS L15, c. 138, § f.
SECT.

4. The supreme judicial court or any justice thereof,
on applicatioil of any person, may issue the writ of habeas
corpus to bring before them any party alleged to be imprisoned or restrained of his liberty, who would be entitled to
said writ on his own application, when from any cause he is
1845, c. 138, ~ 2.
incapable of making such application.
SECT.

2
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SECT. 5.
The following persons shall not of right, have
2 such writ:

First-Persons committed to and confined in prison for trea4 son, felony, or suspicion thereof, or as accessories, before the
5 fact, to a felony, when the same is plainly and specially
6 expressed in the warrant of commitment.

Second-Persons convicted, or in execution upon legal pro8 cess, criminal or civil.
Third-Persons committed on mesne process in any civil
10 action, on which they are liable to be arrested and impris11 oned.
R. S., c. 140, § 2.
6. Every application for such writ by any such person, shall be made to the supreme judicial court in the county
where the restraint exists, if it is in session; if not, to any
justice thereof; and when issued by the court, it shall be
retul'Ilable thereto; but if thi3 court is adjourned without day,
SECT.

2
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6 or for more than seven days, it may be returned before any
7 justice thereof, and heard and determined by him.
R. S., c. 140, § 3.
SECT. 7.
When issued by a justice of the court, it may be
'2 made returnable before the court or himself, or any other
3 justice thereof.
R. S., c. 140, § 4.
SECT. 8.
The application shall be in writing and signed
2 and sworn to by the person making it. The applicant shall
3 state the place where and the person by whom, he or the
4 person in whose behalf the application is made, is restrained;
5 and produce to the court or justice, a copy of the precept by
6 virtue of which he or such other person is so restrained, attested
7 by the officer holding it. R. S., c. 140, § 5. 1845, c. 138,~ 2, 3.
SECT. 9.
If on inspection of the copy of such precept, it
·2 appears to the court or justice that such person is lawfully
3 imprisoned or restrained of his liberty by virtue thereof, a
4 writ of habeas corpus shall not be granted.
R. S., c. 140, § 6,
SECT. 10.
If it appears by such copy that such person is
2 committed and imprisoned on mesne process for want of bail,
3 and the court or justice is of the opinion that excessive bail
4 is demanded, the court or justice shall decide what bail is
5 reasonable, and on giving such bail to the plaintiff, he shall
6 be discharged.
R. S., c. 140, ~ 7.
SECT. 11.
If the prison keeper or other officer having the
2 custody of such person, refuses or unreasonably delays to
3 deliver to the applicant an attested copy of the precept by
4 which he restrains him, on demand therefor, the court or
5 justice Oll proof of such demand and refusal, shall forthwith
6 issue the writ of habeas corpus, as prayed tor.
R. S., c. 140, § 8.
SECT. 12.
'Vhen such writ is issued, on application in be2 half of any person described in the fifth section, it shall be
3 substantially as follows:
STATE OF MAINE.
C---, ss. To A. B. of - - - ;
6 [L. s.]
Greeting.
7
We command you, that the body of C. D., in our prison,
.8 at - - , under your custody, (or by you imprisoned and re-
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strained of his liberty, as the case may be) as it is said,
together with the day and cause of his taking and detaining,
by whatsoever name the said C. D. is called or charged, you
have before om supreme judicial comt, holden at - - - , in
and for our county of - - , immediately after the receipt
of this writ, to do and receive what our said comt shall then
and there consider concerning him in this behalf, and have
yon there this writ.
Witness - - - - , at - - - , this - - - day of - - , in
the year - - .
- - - - - - , cleJk.

The like form shall be used by any justice of said court,
20
21 changing what should be changed, when snch writ is awarded
22 by him.
R. S., c. 140, ~ 9.
SECT. 13.
When such writ is offered to the officer to whom
2 it is directed, he shall receive it; and on payment or tender
3 of such sum as the court 01' justice thereof directs, shall make
4 due retul'll thereof within three days, if the place of return is
5 within twenty miles of the place of imprisonment; if over
6 twenty, and less than one hundred miles, within seven days;
7 and if more than one hundred miles, within fourteen days;
8 but if such writ was issued against snch officer, on his refu9 sal or neglect to deliver on demand to the applicant, a copy
10 of the precept by which he restrained the person of his Hb11 erty, in whose behalf application was made, then the officer
12 shall be bound to obey the writ withont payment or tender
13 of expenses
R. S., c. 140, ~ 10.
SECT. 14.
The person making tlH~ return shall at the same
2 time bring the body of the party, if in his custody or power,
3 or under his restraint, according to the command of the writ,
4 unless prevented by his sickness or infirmity.
R. S., c. 140, ~ 11.
SECT. 15.
When by reason of such sickness or infirmity he
2 cannot, without danger, be brought to the place appointed in
3 the writ, that fact shall be stated in the return, and, if
4 proved to the satisfaction of the court or justice thereof, any
5 justice of the court may proceed to the place where the party
6 is confined, and there make his examination, or may adjourn
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7 the same to another time, or make such other order in the
R. S., c. 140, ~ 12.
8 case, as law and ju:;;tice requires.
SECT. 16.
On the return of the writ, the court, or justice
2 thereof, without delay, shall proceed to examine the causes of
3 imprisonment or restraint; and may acljouTll such examinaR. S., c. 140, ~ 13.
4 tion from time to time.
SECT. 17.
When it appears that the party is detained on
2 any process, under which any other person has an interest
3 in continuing such imprisonment or restraint, the party shall
4 not be discharged until notice has been given to such other
5 person, or his attorney, if within the state, or within thirty
6 miles of the place of examination, to appear and object, if he
7 see cause; and, if imprisoned on any criminal accusa tion, he
8 shall not be discharged, until sufficient notice has been given
9 to the attorney general or other attorney for the state, that he
10 may appear and object, if he thinks fit. R. S., c. L40, ~ 14·
SECT. 18.
The party, imprisoned or restrained, may deny
2 any facts, stated in the return or statement, and may allege
3 any other facts, that are material; and the court, or jnstice
4 thereof, may, in a summary way, examine the cause of il115 prisonment or restraint, and hear evidence, produced by any
6 person interested, both in support of such imprisonment or
7 restraint and against it; and thereupon may dispose of the
R. S., c. 140, ~ 15.
8 par~y, as law and justice requires.
SECT. 19.
If no legal cause is shown for the Imprisonment
2 or restraint of the party, the court, or justice thereof, shall
3 discharge him; but this provision shall not apply to the case
4 of a person committed on mesne process, where excessive
5 bail is demanded.
R. S., c. 140, ~ 16.
SECT. 20.
If the party is imprisoned and detained for any
2 offence, which is bailable, he shall be admitted to bail, if
3 sufficient bail is offered; and, if not, he shall be remanded
4 with an order of the court or justice thereof, expressing the
5 sum in which he shall be held to bail, and the court at which
6 he shall be bound to appear;, and any justice of the peace
7 may, at any time before the sitting of the court, bail the party
8 pursuant to such order.
R. S., c. 140, '§ 17.
SECT. 21.
In cases of imprisonment or restraint of perso~al
2 liberty, by any person not a sheriff, deputy sheriff, coroner,
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3 constable, jailer, or marshal, deputy marshal or other officer
4 of the courts of the United States, the writ shall be in the
5 following form, viz:
STATE OF MAINE.
7 (Seal.) To the sheriffs of our several counties, and their
8
respective deputies,
Greeting.
We command you, that the body of C. D. of---, im9
10 prisoned and restrained of his liberty, as it is said, by A. B.
11 of - - - , yon take and have before our supreme judicial
12 court, holden at - - - , immediately after receipt of this
L3 writ, to do and receive what our court shall then and there
14 consider concerning him in this behalf; and summon the said
15 A. B. then and there to appear before our said court, to show
16 cause ot the taking and detaining of the said C. D., and have
17 you there this writ with your doings thereon. Witness,
18 our - - - at - - - , this - - - day of - - - , in the
19 year - - - .
- - - - , Clerk.
R. S., c. 140, § 18.
2
3
4
5
6

SECT. 22. Such writ may be issued by the supreme judicial
court, when sitting in any county in which the person in
whose behalf ai)plication is made, is restrained, or by any
justice thereof, the form to be varied, so far as necessary,
when issned by a justice of the court, and served in any
county in the state.
R. S., c. 140, § 19, 20.

2
3
5
6
7

SECT. 23. The person, having custody of the prisoner, may
be designated by the name of his office, if. he has any, or by
his own name; or, if both are unknQwn or uncertain, he may
be described by an assumed naine; and anyone who is
served with the writ, shall be deemed the person thereby
R. S., c. 140, § 21.
intended.

SECT. 24. The person detained, and to be produced, shall
2 be designated by his name, if known; and, if unknown or
3 uncertain, he may be described in any other way, so as to
11 make known who is intended.
R. S, c., 140, ~ 22.
SECT. 25. In cases provided for in the thirteenth section,
2 the person who makes the return, and in cases provided for
:3 in the twenty-first section, the person in whose custody the

164

OHAPTER 99.

SEOTION 26-30.

4 prisoner is found, shall state, in, writing, to the court, or
5 justice thereof, before whom the process is retmned, plainly
6 and unequivocally,-

7

Pirst- Whether he has, or has not, the party in his custody

8 or power, or under restraint j

9
10
11
12
13
14
15
16

Second-If he has, he shall state, at large, the authority
and the true and whole cause of snch imprisonment or restraint, upon which the party is detained; and,
Third-If he has had the party in his custody or power,
or under his restraint, and has transferred snch custody or
restraint to another, he shall state particularly to whom, at
what time, for what cause, and by what authority, such
transfer was made
R. S., c. 140, ~ 23.

SECT. 26. Such l'etnl'l1 or statement shall be signed and
2 sworn to, by the person making it, tluless he is a sworn pub3 lic officer, and makes and signs his retul'll in his official
4 capacity.
R. S., c. 140, ~ 24.
SEOT. 27. The party may be bailed to appear from day to
2 day, until judgment is rendered, or r81mm rl ed, or committed
3 to the sheriff, or placed ill cUl:ltody, ao; tiJe case may require.
R. S., C. 140, ~ 25.
2
3
4
:5

SECT. 28. If allY olficer refuses or neglects for four hours,
to deliver a true and attested copy of lile warrant or process
by which he detains any prisoner, to any person who demands it, and tenders the fees therefor, he shall forfeit to
such prisoner, two hundred dollars.
R. S., c. 140; ~ 26.

2
3
4
5
6
7
8

SECT. ~9. If any person or officer, to whom such writ is
directed, refuses to receive it, or neglects 'to obey and execute
it, as hereby required, and no sufficient cause is shown for
such refusal or neglect, he shall forfeit to the aggrieved party
four hundred dollars; and the court or judge before whom
the writ was returnable, shall proceed forth with by attachment, as for a contempt, to compel obedience to the writ, and
to punish for the contempt.
R. S., C. 140, ~ 27.

SECT. 3(1 If snoh attachment is issned against a sheriff or
2 his depnty, it may be rlirected to H coroner or all)' otller per-
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3 son therein designated, who shall thereby have power to
4 execute it; and the sheriff or his deputy may be committed
5 to jail 011 such process, in any county but his own.
,
R. S., c. 140, § 28.
SECT. 31.
If the person to whom the writ is directed, refuses
2 to obey and execute it, the comt or judge may issue a pre3 cept to any officer or other person therein named, command4 ing him to bring the person for whose benefit the writ was
5 issued, before the court or judge j and the prisoner shall
6 thereupon be discharged, bailed or remanded, in like manner
7 as if broLlght in on habeas corpus.
R. S., c. 140, § 29.
2
3
4
5
5
7

SECT. 32.
No person, who has been enlarged by habeas
corpus, shall be again imprisoned or restrained for the same
cause, unless indicted therefor, convicted thereof, or committed for want of bail j or, after a discharge for defect of proof,
or sOl~le material defect in the commitment, in a criminal
case, he is alTested on sufficient proof, and committed by
legal process, for the same offense.
R. S., c. 140, § 30.

SECT. 33.
Any person, ordered to be committed to prison,
on any criminal charge, shall be calTied to sllch prison, as
soon as may be, and shall not be delivered from one officer to
another, except for easy and speedy conveyance j 1101' removed, without his consent, from Ol1e county to another,
unless by habeas corpus j and if anyone, who has in his
custody, or under his power, any person entitled to a writ of
habeas corpus, whether issued or not, transfers such person
to the custody of another, or changes his place of confinement, with intent to elude the service of such writ, he shall
11 forfeit to the party aggrievad, the sum of foUl' hundred
12 dollars.
R. S., 140, § 31.

2
3
4
5
6
7
8
9
lO

SECT. 34.
No penalty, establi~hed by this chapter, shall bar
2 any action at comlllon law for damages, for false imprison3,ment.
R. S., c. 140, § 32.
SECT. 35.
When any person is unlawfully carried out of
2 the state, or imprisoned in a secret place, any other person
3 may appear for him, in any action therefor, in his name,
4 who shall stipulate for the payment of costs, as the conrt
/1 orders.
R.S., c. L11O, ~ 33.
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2
3
4
5
6
7

SECT. 36.
Nothing in this chapter shall be construed to
restrain the supreme judicial court in tel'm time, or any
justice thereof in vacation, from bailing any person for any
offence whatever, at their discretion, when the circumstances
of the case require it; except persons committed by the governor and council, senate or house of representatives, for the
R. S., c. 140, ~ 34.
causes mentioned in the constititution.

2
3
4
5
6
'7
8
9

SECT. 37.
When any person is confined in jail for a bailable offence, or for not finding sureties on a recognizance, any
two justices of the peace and of the quorulll, on application,
may inquire into tbe case, and admit any such person to bail,
and exercise the same power which anyone of the justices of
the supreme judicial court may do; and may issue a writ of
habeas corpus, and cause such person to be brought befol'e
them, for the purpose expressed in thi~ section, and may tal(8
such recognizance.
R. S., c. 140, ~ 35.

2
3
4
5

38. Any court may issue a writ of habeas corpus,
when necessary, to bring before them any prisoner for trial,
in any cause pending in such court, or to testify as a witness,
when his personal attendance may be deemed necessary for
the attainment of justice.
R. S., c. 140, ~ 36.

2
3
4
5
6
7
8
9
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SECT. 39.
,'\Then any insane person is arrested or imprisoned on mesne process or execution in a civil suit, any judge
of the supreme judicial court, or judge of brobate within his
county, on application, may inquire into the case, and ~issne
a writ of habeas corpus, and cause such person to be brougilt
before him for examination, and ,after notice to the credit:)r
or his attorney, if either is living in the sta te, and a hearing,
if proved to the satisfaction of said judge, that the person is
insane, he may discharge him from arrest or imprisonment;
and the creditor shall have the right to make a new arrest,
on the same demand, when the debtor becomes of sound
mind. But if he is arrested on the same demand a second
time, before he becomes of sound mind, and again discharged
for that reason, his body forever after, shall be exempted
from arrest therefor.
Act of amendment, 1841, ~ 24.

SECT.
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WRIT OF AUDITA QUERET,A.
Sect. 1.
2.
S.
4.
5.
6.
7.

Form of the writ.
In what conrt I1nd oounty to be sued onto
Proceedings iu court.
Oomplaint may rccover special dl1uulges.
Pleadiilgs, I1nd filing exceptions.
Prooeedings, if oomplaiuant is in prisou.
Effeet of a surrender to jail.

SECT. 1.
The writ of audita querela may be sued out in
2 the form of a writ 0 ' attachment or summons; and shall be
3 sealed, signed, tested and indorsed, as other writs.
R. S., c.141, ~ 1.
SECT. 2.
vVhen brought to prevent, set aside, or annul,
2 proceedings on a judgment or execution, it shall be sued out
3 of the court in which judgment was rendered, or in which
4 the record of the j'udgment remains; but in all other cases in
5 the county, and court having jurisdiction of the case, accord6 ing to the provisions of law, as to personal actions.
R. S., c. 14l, ~ 2.
SECT. 3.
If the defendant does not appear, after being duly
2 served with process, he shall be defaulted; and if he appears,
3 a trial shall be had, as in common civil actions.
R. S., c. 141, ~ 3.
SECT. 4.
'rhe complainant may declare in his writ, for any
2 special damages he has suffered by the service of such exe3 cution; and, on proof, he shall have judgment and execution
4 for such damages, instead of recovering therefor in a su bseR. S., c. 14L, ~ 4.
5 quent suit.
SECT. 5.
The defendant may plead the general issue, if not
2 guilty, with or without a brief statement, as the case re3 quires, or any special matter in bar; and exceptions may be
4 alleged to the rulings, instructions and opinion of the court,
5 as in civil actions, unless an appeal is allowable by law.
R. S., c. 141, ~ 5.
SECT. 6.
'Vhen the complainant is in prison, on execution,
2 the court before which such action is brought, may admit
3 him to bail, to be approved by the court; the bond shall be
4 conditioned, that if final judgment is rendered for the re-
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5
6
7
8

spondent, the complainant, within thirty days thereafter,
shall surrender himself to t.he jail keeper, to be detained on
the execution, or, within that time, satisfy the execution,
and sLlch final judgment as the respondent recovers.
R. S., c. 141, § 6.
SECT. 7. If the complainant surrenders himself to jail, he
2 shall be in lawful cllstody, on such execution, and there
3 detained, until discharged, according to law.
R. S., c. 141, ~ 7.

WHIT FOR REPLEVYING A PEHSON.
Sect. 1. Who is ontitlee] to the writ.
2. 'Writ to issue from the supremo judieial conrt. Service.
3. Form of the writ.
4. Bone] to he given.
6. Officer responsible for the sureties.
6. What judgment, if the uetion is or is not maintl1ined.
7. What judgment. if defendant is entitled to the oustody of the plaintiff.
S. If defendant has eloigned the plaintiff, he muy be arrested.
9. Defendant may be enlltrged by giving hail.
10. Discharge am] costs, if not guilty of eloigning.
11. If guilty, to be imprisoned; and discharged on proof ef plaintiff's death.
12. Form of writs of reprisal.
13. Proeeedings, if the plaintiff is produced.

2
3
4
5
6
7
2
3
4
5

SECT. 1.
If any person is imprisoned, restrained of his liberty, or held in duress, unless by a lawful writ, warrant or
other process, civil or criminal, be shall be entitled of right,
by his own application, or by anyone in his behalf without
any express power, to the writ for replevying for that purpose, a person, and thereby to be delivered as herein
provided.
R. S., c. 142, ~ 1, 18.
SECT. 2.
The writ shall issue from and be returnable to
the supreme judicial court in the county where the plaintiff
is confined, and directed to the sheriff or coroner, as the case
requires, and served as soon as may be, fourteen days at
least) before the return day.
R. S., c. 142, ~ 2.
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The form of the writ shall be as follows:
STATE OF MAINE.
3 [L. s.] S - - - ss. To the sheriff of our county of s-·- ;
4
Greeting.
5
We command you, that justly and without delay, you
6 cause C. D., who, as it is said, is taken and detained in a
7 place called N, in our said county of S--, by the duress of
8 G. H. that said C. D. may appear at our supreme judicial
9 court, next to be held at - - - , within and for the county
10 of S--, on the - - day of - - next, then and there in
1} our said court, to demand right and justice against said G.
12 H., for the duress and imprisonment aforesaid" and to prose13 cute his replevin, as the law directs; provided that the said
14 .C D. (the plaintift~) before his deliverance gives bond to the
15 defendant in such sum as you judge reasonable, with two
16 sufficient sureties, with condition to appear at said court
17 to prosecute his replevin against the defendant, and to have
18 his body there to be redelivered, if thereto ordered by the
19 court, and to pay all such danlages and costs, as are
20 awarded against him; and if the plaintiff is delivered by you
21 at a day before the sitting of said court, you are to sum22 mon the defendant to appear at said court.
23
Witness J. S., Esquire, at - - , the - - day of - - , in
L. M., Clerk.
24 the year of our Lord - - .
R. S., c. 142, <§. 3. 1821, c. 63, <§. 10.
SECT. 4. No person shall be delivered by such writ until a
2 bond is given by the plaintiff or person suing on his behalf;
3 and the bond shall be returned to the court with the writ.
R. S., c. 142, '§ 4.
SECT. 5. The officer serving the writ shall be answerable
2 for the sufficiency of the bond, as in case of bail in civil
3 actions.
R. S., c 142, '§ 5.
SECT. 6. If the plaintift' maintains his action, he shaH be
2 discharged and recover his costs; but if not, the defendant
3 shall recover his costs and such damages as the jury assess;
4 or if the defendant is defaulted, or the parties consentl the
5 court may assess the dama~es.
R. S., c. 142, ~. 6, 7.
SECT. 7. If it appears that the defendant is bail for the
2 plaintiff, or that as his child, ward, apprentice or otherwise,
22
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3 he is entitled to his custody, he shall have judgment for a
4 redelivery of his body, to be held or disposed of, according to
R. S., c. 142, ~ 8.
5 law.
SECT. 8. If it appears that the defendant has eloigned the
2 plaintiff's body, so that the officer cannot deliver him, the
3 court, on motion in the plaintiff's behalf, shall issue a writ
4 of reprisal, to take the defendant's body, and him safely
5 keep, so that he may be at the then next term of the court,
6 to traverse the return of said writ, for replevying the plaintiff.
R. S., c. 142, ~ 9.
SECT. 9. The defendant may be enlarged, by giving bail
2 for his appearance at court, with two snfficient sureties, in
3 such sum as the officer reqnires.
R. S., c. 142, '§. 10.
SECT. 10. The defendant may traverse the return on the
2 writ for replevying the plaintiff; and, if it appears that he is
3 not guilty of eloigning the plaintifi~ he shall be discharged
4 and recover costs.
R. S., c. 142, ~ 11.
2
3
4
5
6
7
8

SECT. 11. If such return is not traversed, or if on such
traverse it appears that the defendant did not eloign the
plaintiff, an alias writ of refusal shall issue, on which, he
shall be committed to the common jail, to remain irrepleviable, till he produces the body of the plaintiff, or proves his
death. He may suggest the pl$lintiff's death, and the court
shall empannel a jury to try the fact, at the defendant's expense; and, if the death is proved, he shall be discharged.
R. S., c. 142, ~ 12, 14.

SECT. 12. Said writs shall be substantially in the form
2 heretofore established and used in this state.
R. S., c. 142, ~ 13.
2
3
4
5
6
7
8

SECT. 13. If the defendant, after the return of eloignment,
produces the body of the plaintiff in court, the court shall
deliver him from imprisonment, on his giving the defendant
such bond as before directed, to be taken by the officer, when
the plaintiff is delivered by him; and for want of the bond,
he shall stand committed, to abide the judgment on the writ
for replevying the plaintiff; and, in either case, the suit shall
be tried as aforesaid.
R. S., c. 142, ~ 15, 16.
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WRITS OF ERROR AND OERTIORARI.
WRITS OF ERROR.

Sect. 1. Writs of error may issue from the supreme judioial court in vacation or term tim.,

2. Exeoution not to stay, unless bond is given.
3. Bond to be approved by a justioe of the oourt, or the olerk.
4. Filing of the bond deemed a delivery theroof; olerk to issue oertiflcato to stay
prooeedings.
6. Costs to prevailing party; damages and oosts if defendant prevails,
6. Form of writ of error,
7. Soire facias to speoify the errors of faot and law.
8. Proceedings on writs of errol', aooording to the oommon law.
9. Writs of error in capital cases; notioe to attorney general.
10. Effeot of writs of errol' in other oriminal oa~es.
11. Provision for keeping plaintiff in error on stay of prooeedings.
12. Limitation of writs of error.
WRITS OJ!' CERTIORARI.

13. How writs of oertiorari to be issued.
14. Costs on applications, or on final deoisions.
16. Limitation of applioations for cel'tiorari.

Writs of Error.
1. Writs of error may issue out of the supreme
judicial court, in vacation or term time, and shall be returnable to the same court.
R. S., c. 143, ~ 1.
SECT. 2.
No writ of error shall stay or supersede execution
in any civil action, unless the plaintiff in error, or some person in his behalf, gives bond to the defendant, with one or
more sureties, conditioned that the plaintiff shall prosecute
his suit with effect, and satisfy such judgment as is rendered
therein.
R. S., c. 143, ~ 2.
SECT. 3.
The penal sum and sufficiency of the bond, shall
be determined by any justice of the supreme judicial court,
or by the clerk from whose office the writ is issued, in
accordance with the rules of court.
R. S., c. 143, § 3.
SECT. 4.
When the bond is given, the filing of it in the
clerk's office, for the use of the defendant, shall be deemed a
deli very thereof; and no execution shall be issued on the
judgment complained of, while such suit is pending; and, if
execution has already issued, the clerk shall make a certificate of the issuing of such writ, and filing of the bond; and,
SECT.

2
3
2
3
4
5
6
2
3
4
2
3
4
5
-6

17.2
7 after notice thereof, to the officer holding the execution, all

8 further proceedings thereon shall be stayed.
R. S., c. 143, § 4.
SECT. 5.
The prevailing party in such writ, i1). a civil
action, in all cases, shall be entitled to his costs; and, if the
judgment is affirmed, the defendant in error shall be entitled
to not less than six, nor more than twelve per cent. a year on
the amount of his former judgment, as damages for his delay,
and in such case, the comt, in their discretion, may allow
him double costs.
R. S., c. 143, ~ 5.
SECT. 6
The writ of error may be a scire facias, issued
2 substantially as follows, without any assignment of errors or
3 other preliminary proceedings:

2
3
4
5
6
7

5
6
7
8
9
10
11

12
13
Vl
15
16
17

18
19
20
21
22

[L. s.]

STATE OF MAINE.
- - - ss. To the sheriff, &c.

Greeting.
vVe commaud yon, tbat you make known. unto ~ of
- - , to appear if he sees cause, before our snpreme judicial
court to Lc holden at - - within and for our said county of
- - , on the - - to answer tu - - of - - , in a plea of
error, whereas the said - - alleges that in the process, proceedings and judgment had before - - at - .-, on - - ,
wherein the said-- was plaintiff, and the said - - was
defendant, there OCCUlTed the errors hereinafter specified, by
which the present plaintiff was injured, and for which he
therefore seeks that said jLldgment may be reversed, recalled
or corrected, as law and justice require; that is to say, the
following errors :-_..
Hereof fail not, and have you there this writ with your
<loings thereon.
Witness, - .-, Esq., at - - , the - - day of -.-.
- - - - , Clerk.
1852, c. 269, ~ 1, 2.

7. The scire facias shall specify the errors of fact
2 and law, upon which the plaintiff relies; and a transcript of
3 the record, process and proceedings, attested by the clerk of
4 the court, or justice of the peace, rendering the judgment
$) without further authentication, or the introduction of the
SECT.
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6 record, shall be competent evidence in such trial; and in case
7 of mistake in the transcript, the court may grant leave to
8 amend.
1852, c. 269, § 3.
SECT. 8. rrhe proceedings upon writs of error, not herein
2 provided for, shall be according to the common law, as
3 modified by the practice and usage in this state, and' the
4 general rules of court.
R. S., c. § 143, 6. 1852, c. 269, § 4.
SECT. 9. No writ of error, upon a jndgment for a capital
2 offense, shall issue, unless allowed by one of the justices of
3 the law court, after notice to the attorney general, or other
R. S., c. 143, § 7,
4 attorney for the state.
2
3
4
5

SECT. 10. 'W rits of error shall issue, of course, upon all
other jUdgments in criminal cases, but not to stay or delay ex"
excution of sentence or judgment, unless allowed bya justice
of the supreme judicial court, with an express order thereon
to stay all proceedings on such judgment or sentence.
R. S., c. 143, § 8.

2
3
4
5

SECT. 11. When a stay of proceedings is thus ordered, the
judge may make such order as the case requires, for the custody of the plaintiff in error, or letting him to bail; or upon a
writ of habeas corpus, if entitled, he may procure his enlargeR. S., c. 143, § 9.
mellt by giving bail.

2
3
4
5
6
7
8

SECT. 12. No writ of error shall be sustained, unless
brought within six years next after the entering up of the
judgment sought to be reversed or avoided; but if the person
entitled to such writ, is a minor, a married woman, insane,
imprisoned, or not in the United States, when becomihg so
entitled, then he, his heirs, executors or administrators, may
sue out the writ, within five years after the removal of such
R. S., c. 143, § 10.
disability.

"Writs of Certiorari.
2
3
4
5
6

SECT. 13. All writs of certiorari, to ,correct errors in proceedings, that are not according to the course of the common
law, shall be issued from the supreme judicial court, according to the practice heretofore established, and subject to such
further regulations, as are made from time to time by such
court.
R. S., c. 143, ~ 11.
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SEOT. 14.
Upon every application for a certiorari, and on
2 the final adjudication thereof, the court, in their discretion,
3 may award costs against any party, who appears and under4 takes to maintain or object to the proceedings.
R. S., c. 143, ~ 12.
SECT. 15.
No application for a writ of certiorari, shall be
2 sustained, unless made within six years next after the pro3 ceedings complained of, or in case of such disability of the
4 one entitled to the same, as is provided for in the thirteenth
5 section, within five years from the romoval of such disability.
R. S., c. 143, ~ 13.

Chapter 103.
ESTATES IN DOWER AND BY OURTESY, AND ACTIONS OF DOWER.
ESTATES IN DOWER AND llY CURTESY.

Sect. 1.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.

U.
15.
16.

17.

Of what lands a woman is dowable.
Of what she is not dowable.
When jndge of probate may assign dower.
Mode of proceeding in assignment of dower.
Speoial assigmnent in oeTtlLin oases.
Rights of widow, before dower is assigned.
Widow of natnralized alien entitled to dower.
A married woman may bar her right to dower by deed sOlelY'or jointly with her
husband.
A woman may bar her right to dower by accepting a jointnre before marriage.
Also by a peouniary provision made for the benefit of an intendell wife in lieu
of dower.
Widow may waive jointure in oertain oltses.
She may waive provision in her husband's will.
Remedy if she is evioted of her dower.
When dowable of an equity of redemption.
Penalty if she commits waste.
Rights of widow to remain in her husband's hones.
Tenanoy by curtosy.
ACTION OF DOWER.

18. Rights of widow to sue for dower.
19. Previous demand, and time of bringing the notion •.
20. Demand upon a corporation, and time for bringing the action.
21. Defendant may plead in abatement, but not in bar, that he is not tenant of tho
freehold.
Damages for detaining dower.

'2.
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23. Suit to be against the tenant of the freehold; liable for damages only while he
held possession. Separllte action against prior tenant, of whom demand wag
made.
24. If demandant dies pending an action for dower, executor or administrator may
prosecute for the damages.
25. Writ of seizin and proceedings in setting off dower.
26. Assignmel)ts of rents and profits in certaih cascs.
27. Recovery of dower by a woman divorced.
ARTICLE

I.-Estates in dower and by curtesy.

SECT. 1.
Every woman shall be entitled to her dower at
2 common law, in the lands of her husband, with the excep~
3 tions hereafter mentioned, to be assigned to her after his
4 decease, unless lawfully barred.
R. S., c. 95, <§ 1.

2
3
4
5

2
3
4
6
2
3
4
5
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SECT. 2.
A widow shall not be endowed of wild lands of
which her husband dies seized, nor of wild lands conveyed
by him, though afterwards cleared; but she shall have right
to dower in any wood lot or other land used with the farm
or dwelling house, though the same has never been cleared.
R. S., c. 95, <§ 2.
SECT. 3.
The judge of probate for the county in which the
husband's estate is settled, may assign dower to the widow,
in the lands of which the husband died seized, in whatever
counties situated, where her right of· dower is not disputed
by the heirs or devisees.
R. S., c. 95, <§ 3.
SECT. 4.
The judge of probate may issue his warrant to
three discreet and disinterested persons, to assign the dower
by metes and bounds, when it can be done without prejudice
to the whole estate; who shall be first sworn according to
law, to assign the same equally and impartially, without
favor and affection, as conveniently as may be. in one or
more parcels, for the best interest of the parties.
R. S., c. 96, <§ 4.

SECT. 5.
When a division by metes and bounds cannot be
2 conveniently made, dowel' shall be assigned in a special man3 ner, as of a third part of the rents and profits.
.
.
R. S., c. 95, <§ 5.
SECT. 6.
The widow shall be entitled to receive one undi2 vided net third part of the rents and profits of the estate
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3 of which her husband died seized, until her dower is assigned
4 either by the ~heirs, the judge of probate, or judgment of
5 court
R. S., c. 95. ~ 6.
2
3
4
5

SECT. 7. The widow of a citizen of the United States, who
was an alien when she married him, shall be entitled to
dower, as other widows, in her husband's estate, which was
not conveyed by him, or taken from him, by execution, prior
to the)wenty-third day of February, 1813.
R. S., c. 95, ~ 7.

SECT. 8. A married woman may bar her right of dower ill
2 any estate conveyed by her husband, by a deed, executed
R. S., c. 95, ~ 9.
3 solely or jointly with her husband.

2
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SECT. 9. A woman may be barred of her dower in her
husband's lands, by a jointure settled on her, with her consent, before marriage; such jointure shall consist of a free
hold estate in lands: for the life of the wife, at. least, to take
effect immediately on the husband's death; if of full age, she
shall express her consent by becoming a party to the conveyance; if under age, by joining with her father or guardian.
R. S., c. 95, ~ 10.

SECT. 10. Any pecuniary provision, made for the benefit of
2 an intended wife, in lieu of dower, consented to by her, as
3 provided in the preceding section, shall bar her right of dower
R. S., c. 95, ~ 11.
4 in her husband's lands.
2
3
4
5
6
2
3
4
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SECT. 11. If such jointure, or pecuniary provision, is made
before marriage, without the consent of the intended wife, or
if made after marriage, it shall bar her dower, unless, within
six months after the husband's death, she makes her election
to waive such provision, and files the same, in writing, in the
probate court.
R. S., c. 95, ~ 12.
SECT. 12. When a specific provlslOll is made in her husband's will, for the widow, within six months after probate
(i)f the will, she shall make her election, whether to accept it
or claim her dower; but shall not be entitled to both, unless
it appears by the will, that the testator plainly so intended.
R. S., c. 95, ~ 13.
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SECT. 13.
If a woman is lawfully evicted of lands assigned
to her as dowel', or settled upon her as a jointure, or is de.·
pri ved of the provision made for her i)y will or otherwise, in
lieu of dower, she may be endowed anew in like manner as
though no such assignment or provision had been made.
R. S., c. 95, ~ 14.
SECT. 14.
If the wife has released her right of dower in
any mortgage made by her hushand, or if her husband is
seized of land, mortgaged by another person, or by himself
before their marriage, she shall be entitled to dower in the
mortgaged premises as against every person except the mortgagee, and those claiming under him; and if the mortgagee,
or other person claiming under the husband, redeems the
mortgage, tbe widow sball repay such proportion of the
money so paid hy him, as her interest in the mortgaged prem~
ises bears to the whole value; else she shall be entitled to
dower only, according to the value of the estate, after deducting the mOlley SLl paid for its redemption. R. S., c. 95, ~ 15.
SECT.

15.

If any woman, endowed of lands, commits

01'

2' suffers any waste thereon, she shall forfeit the place wasted,

3
4
5
6
'7
8

and the amount of the damages done to the premises, to be
recovered in an action of waste, by the person having the
next immediate estate of inheritance therein: but, taking
fuel necessary for her own use, and materials for the repair
of buildings and for fences thereon, from any woodlands, of
which she is endowed, shall not be considered waste.
R. S., c. 95, ~ 16.

SECT. 16.
A widow may remain in the hOllse of her hus2 band, ninety days next after his death, without being charge3 able with rent therefor; and, in the mean time, she shull
4 have her reasonable sustellance out of the estate.
R. S., c. 95,,~ 17.

17. When a man and his wife are seized of lands in
fee, in her right, which are under improvement, and issue is
born alive of her body, that may inherit the same, the husband shall hold such estate after his wife's decease, during
R. S., c. 95. § 18.
his life, as tenant by the curtesy.
SECT.

2
3
4
5
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IB-~3.

ARTICLE II.--Action Of Dower.
2
3

4
5
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6
7
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SECT. 18. When a woman is entitled to dower, and it is
not set ont to her, by the heir, or tenant of the freehold,
according to intendment of law, nor assigned to her by the
judge of probate, she may recover it by a writ of dower, as
herein provided.
R. S., c. 144, ~ 1. R. S., c. 95, ~ 8.
Act of amendment, 1841, ~ 25.
SECT. 19. She must demand her dower of the person who
is at the time seized of the freehold, if he is in the state,
otherwise of the tenant in possession, and shall not commence her act+on of dower before the expiration of one month,
nor after the expiration of one year from the time of demand;
bnt she may make a new demand and commence an action
thereon, if an action is not brought within one year after the
first demand.
R. S., c. 144, ~ 2

SECT. 20. When a corporation is the tenant of the freehold,
'2 she must demand her dower in writing of any officer thereof,
3 on whom by law a writ in a civil action against the same
4 may be served; but in that case, the time shall be sixty
o instead of thirty days between the demand and the snit; but
6 a second demand may be made, if necessary, as provided in
7 the preceding section.
R. S" c. 144, ~ 3.
SECT. 21. In such actions, the defendant may plead in
2 abatement, but not in bar, that he is not tenant of the free"
3 hold.
R. S., c, 144, ~ 4.
SECT. 22. If the demandant recovers judgment for her
2 dower, she shall in the same action recover her damages for
R. S., c. 144, ~ 5.
3 its detention.
2
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SECT. 23. The action shall be brought against the person
who is at the time tenant of the freehold; bnt if he is not
the person of whom demand was made, he shall be liable for
damages only for the time he held the possession; and if the
demandant recovers her dower and damages, she may afterwards maintain an action on the case, against the prior
tenant, of Whom her demand was made, for the rents and
profits, while he held the premises after the demand.
R. S., c. 144, ~ 6, 7.
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24. If the demandant dies during the pendency of an
2 action of dower, her executor or administrator may prosecute
3 the action to final judgment, and recover therein, the dama4 ges to which she would be entitled to the time of her decease.
5 He may in like manner, prosecute any action commenced by
6 her under the provisions of the twenty-third section; or com7 mence an action for the damages as provided in said section,
8 if not done by her, and recover therein the damages to which
9 she would be entitled, if any.
1852, c. 259, ~).
SECT. 25.
'When judgment for her dower is rendered in
2 favor of the demandant, a writ of seizin shall be issued, re3 qniring the proper officer to cause her dower to be assigned
4 and set out to her by three disinterested persons, to be
5 appointed by the plaintiff, defendant and officer, as in case
6 of the levy of an execution on land; they shall be duly
7 sworn to set out the same equally and impartially, and as
8 conveniently as may be, and according to their best skill and
9 judgment; and the officer shall make return of the writ and
10 doings thereon to the court, with the assignment of dower
It indorsed thereon, or annexed thereto; which being accepted,
12 shall be conclusive.
R. S., c. 144, ~ 8.
SEc'r. 26.
'When the estate out of which the dower is to be
2 assigned, consists of a mill or other tenement, which cannot
3 be divided without damage to the whole, the dower may be
4 assigned of the rents and profits thereof, to be received by
5 the demandant, as tenant in common with the other owners
6 of the estate.
R. S., c. 144, ~ 9.
SECT. 27.
Any woman who is divorced from her husband,
2 for his fault, may recover her dower ill the manner before
3 provided, against her former husband, or whoever is tenant of
4 the freehold.
R. S., c. 144, ~ 10.
SECT.
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S,el. 1, Recovery of estates by writ of entry; mode ofBervioe.
2. Demandant to deolare on his own seizin, within twenty years, and dillfeizill by
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3. To set forth the est~te he olaims in the premises.
4. Proof of seizin.
5. Demandant mnst h!tve right of entry; such right not defe!tted by descent or
discontinuance.
6. Who m!1y be considered !t disseizor. Disol!timer.
7. If defend!tnt has onstcd demand!tnt, he may be considcred !t disseizor, though 116
olaims loss than a freehold.
8. Proof to entitle the clemandant to rocover on trial.
9. Joinder of dom!tnd!tnts.
10. Demandant may recover, on proof of title.
11. Demandant m!Ly recovcr damages in the s!tme action.
12, 13, 14. Estimation of rents and profits.
16. Recovery of dam!Lges agaiust other porsons.
16. Real actions not to ab!Lte by doath or intermarriago of!t p!trty.
17. Appointment of guardians, for minors. Amendments.
18. Writs of possession to conform to tho case; judgment conolusivo against !tll
persons interested, who woro notified.
19. Allow!tneo of costs, !tnd stfLy of execution, in such cascs.
20. Betterments alJowcd ufter six years possession.
21. The premises to be eleurly ([efined and described, in such actiou.
22. Tenant may couseut tll!tt denl!lnd!Lut may recover a speeified part; effoot thereof.
23. Tonaut may have betterments upou demurrer or default.
24. Re(luest of tenant fur appr[Lisal of improvements, aud by demandant for appmisal
of the laud; the jilry to allow for no improvements, except those mm)e hy
tenant, or those nnder 'rhom he claims, aud th!tt were jlldioious aud proper.
25. The difference between the allpmisc,l vHlno of' the laud, when tonant eutered,
and the valne of H, with improl'oments, at the time of trial, to be t!Lken for
the v!tlue of betterments.
26. Demand!tnt may elect to "bandon; and if so, 1ll1lSt give boud to ten!tnt," to
refund, if ousted by botter title.
27. Tenant allowed tu pay one third the value of the l!t\l(l, the first year, interest on
the whole, and costs.
28. At the ond of two ye!trs, he may pIty !tnother third, with interest.
29. And at the end of three years, ho may pay the balance. or the donland!1nt have
his exeention, and a lion on the premises.
30. Tonant's remedy if he is evietocl.
31. If demandant does not aballl.lon, he o[tllnot have writ of possossion, till he pays
for the improvements.
32. Re~triotion of the right to hetterments.
33. Ten!1ut not to commit waste after jll(lgment !tgainst him.
34. Parties liay agree as to value of improvements.
35. Tenl1nt may propose !t sum Itt which the value may be ostim!Lted. Effect thereof.
36. Set off of costs, ug!tiust the !tppmised V!Llue of improvements in certain cascs.
37. Jurors disqualified, if iuterested in simil!tr questions.
38. Execution m!ty issue !Lftor a year.
39. WhItt constitutes !L possession and improvement..
40. Proceedings, if either p!tl'ty dies before the c!tuse is disposed of,
41. How writ of possessien shall issue ill such oase.
12. Either p!trty m!Ly havo a view hy the jury.
43. Prooeedings if 1\ life ostute is dem!tnded.
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44. If temtnt is ousted oftel' six years' possession, he may recover for his buildings
and improvements.
45. Tho value of improvements in sllch case to be estimated, undor the provisions of
this chapter.
46. Cases, in which defendant may impeach the plaintiff's title deods.
47. If tenont und those under whom he olaims have been in possession forty years,
demaudant to recover no costs.

2
3
4
5
6
7
8
9
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SECT. 1.
Any estate of freehold, in fee simple, fee tail, for
life, or any term of years, may be recovered by a writ of
entry; and such writs, and the writ in an action of dower,
shall be served, not only in the usual manner, by attachment
and summons, 01' copy of the writ on the defendant, but if
the defendant is not in possession, the officer shall give th~
tenant in hand, or leave at his last andllsual place of abod y,
an attested copy of the writ; and, if the defendant is not· an
inhabitant of this state, the service on the tenant shall be sufficient notice to the defendant, or the conrt may order further
notice.
R. S., c. 145, ~ 3. 184'3, c. 31, ~ 18.

SECT. 2.
The demandant shall declare on his own seizin,
2 within twenty years then last past, without naming any
3 particular day, and shall allege a disseizin by the tenant;
4 but need not aver a taking of the profits. R. S., c. 145, ~ 4.
SECT. 3.
He shall set forth the estate he claims in the
2 premises, whether in fee simple, fee tailor for life; and, if
3 the latter, then whether for his own life or the life of another;
4 but shall not be required in any case to state in the wl'it, the
5 origin of his title, or the deduction of it to himself; bnt, on
6 the application of the tenant, the comt may direct the de7 mandant to file in the case an informal statement of the title
8 on which he relies and its origin.
R. S., c. 145, ~ 5.
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SECT, 4.
The demandant shall not be required to prove an
actual entry under his title, but proof that he is entitled to
such an estate in the premises, as he claims, as heir, devisee;
pmchaser, or otherwise, and that he has a right of entry
therein, shall be deemed sufficient proof of his seizin.
R. S., c. 145, ~ 6.

5, No such action shall be maintained, unless, at the
2 tIme of commencing it, the demandant had such right of
SECT.
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3 entry i and no descent 01' discontinuance shall defeat any
4 right of entry for the recovery of real estate.
R. S., c: 145, ~ 7, 8.
2
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SECT. 6.
Every persoll alleged to be in possession of the
premises demanded in snch writ, claiming any freehold
therein, may be considered a disseizor, for the purpose of
trying the right; but the defendant may plead in abatement,
but not in bar, that he is not tenant of the freehold i or by a
brief statement, under the general issue, filed within the time
allowed for pleas in abatement, unless, by leave of court, the
time therefor is enlarged, he may show that he was not in
possession of the premises when the action was commenced,
and disclaim any right, title or interest therein; and proof
of such fact shall defeat the action i and if he claimed, or
was in possession of only a part of the premises, when the
action was commenced, he shall describe such part in a
statement, signed by him or his attorney, and filed in the
case, and may disclaim the residue; and, if the facts contained in such statement, are proved, on trial, the demandant
shall recover judgment for no more than such part.
R. S., c. 145, ~ 9. 1846, c. 221, ~ 1.
SECT. 7.
It the persoll in possession has actually ousted the
demandant, or withheld the possession, at the demandant's
election, he may be considered a disseizor for the purpose of
trying the right, though he claims an estate therein less than
a freehold.
R. S., c. 145 ~ 10.
SECT. 8.
In the trial upon such writ, on the general issue,
if the demandant proves that he is entitled to such estate in
the premises as he has alleged, and had a right of entry
therein, when he commenced his action, he shall recover the
premises, unless the tenant proves a better title in himsel£
R. S., c. 145. ~ 11.

SECT. 9.
Persons claiming as tenants in common; joint ten2 ants, or coparceners, may all join, or any two or more may
3 join, in a suit for recovery of lands; or anyone may sue
4, alone for his share.
R. S .• c. 14.5, '§ 12.
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SECT. 10. The demandant in all cases, may recover any
2 specific part of the premises, or any undivided portion thereof,
3 to which he proves a title, though it is less than is demanded.
R. S., c. 145, ~ 13.
SECT. 11. When a demandant recovers judgment in a writ
2 of enUy, he shall be entitled. to recover in the same action,
3 damages for the rents and profits of the premises, from the
4 time his title accrued, subject to the limitation herein con5 tained; and for any destl'l1ction or waste of the buildings or
6 other property, for which the tenant is by law answerable.
R. S., c. 145) ~ 14.
SECT. ]2. 'rhe rents and profits for which the tenant shall
2 be liable,. shall be the clear annual value of the premises, for
3 the time he was in possession, after deducting all lawful taxes
4 which the tenant has paid, and all the necessary and ordinary
5 expenses of repairs, and cultivating the land, or collecting
6 the rents and profits.
R. S., c. 145, ~ 15.
SECT. 13. In estimating the rents and profits, the value of
2 the use by the tenant of any improvements made by himself,
3 or those under whom he claims, shall not be allowed to the
R. S., c. 145, ~ 16.
4 demandant.
2
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SECT. 14. The tenant shall not be liable for the rents and
profits, for any longer time than six years, nor for any waste
or other damage committed before that time, unless the rents
and profits are allowed by way of set-off to his claim for improvements.
R. S., c. 145, ~ 17.
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SECT. 15. Nothing herein contained shall prevent the demandant from maintaining an action for mesne profits, or for
damage to (he premises against any person except the tenant
in a writ of entry, who has had possession of the premises,
R. S., c. 145, '§ 18.
or is otherwise liable to such action.
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SECT. 16. No action, wherein the possession of land is
demanded, at any stage of its progress, after its entry in
COUl't, shall be abated by the death or intermarriage of either
party; but the court shall proceed to try and determine such
action, after such notice as the court may order, has been
duly served upon the legal representatives of the party deceased, and all others interested in his estate, as heirs, or
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8 upon the husband of the party intermarried, either personally
9 or by publication in some newspaper.
R. S., c. 145, '§. 19.
SECT 17.
In snch case, if any such heir is a minor, the
2 court shall order notice to the gu~rdian, and may appoint a
3 guardian ad litem, if necessary, and direct all necessary
4 amendments in the forms of proceeding. R. S., c. 145, '§. 20.
SEOT. 18.
If the demandant recovers judgment in any such
2 case, the court may order one or more writs of possession to
3 issue, as may be necessary; and when the judgment is against
4 the representative or heirs of a deceased party, a writ of pos5 session may issue against all such as have been so notified,
6 whether they appeared and defended, or not; and the judg7 ment shall be conclusive against all who were so notified,
R. S., C. 145, '§. 21.
8 whether they appeared, or not.
SEOT. 19. The prevailing party shall recover full costs, in
2 all such cases, and the court may order one or more execu3 tions to be issued therefor, against the goods and estate of a
4 deceased party in the hands of his executor or administrator,
5 or otherwise, according to the legal rights and liabilities of
6 the parties, and may stay any such execution, if the situaR. S., C. 145, '§. 22.
7 tion of the estate requires it.
SEOT. 20.
vVhen the demanded premises have been in the
2 actual possession of the tepant, or those under whom he
3 claims for six sl1ccessi ve years or more, before commence4 meut of the action, such tenant shall be allowed a compensa5 tion for the value of any buildings and improvements on the
6 premises, made by him or those under whom he claims, to
7 be ascertained and adjusted in the manner hereinafter
8 provided.
R. S., C. 145, ~ 23.
SEOT. 21.
In such action, the demanded premises shall be
2 clearly defined and de'scribed in the declaration, otherwise,
3 the court may direct a nonsuit. And if the tenant, or person
4 under whom he claims, has been in possession of a tract of
5 land, lying in one body, for six years or more before the
6 oommencemont of the action, and only a part thereof is de7 manded, and the tenant alleges that the demandant has as
8 good a title to the whole, as to the part demanded, he may
9 request the jury to enquire and decide that fact; and, if they
10 so find, they shall proceed no farther, but the court shall
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11 enter judgment that the writ abate, unless the declaration is
12 amended so as to include the whole tract, which amendment
13 the court may allow, without costs.
R. S., c. 145, ~ 24.
SEOT. 22.
If the tenant enters notice on record in open
2 court, that the demandant lllay recover a specified part of
3 the demanded premises, by consent of the demandant, judg4 nient may be rendered in his favor for such part, and for the
5 tenant for the residue; bnt if the d8mandant does not consent
6 and recovers only such part, he shall recover no costs, and
7 the tenant shall recover his costs from the time of snch notice.
R. S., c. 145, ~ 25.
SEOT. 23.
'I'he tenant shall have the benefit of the pro2 visions in the following sections, as to the increased value of
3 premises, when the cause is determined in favor of the
4 defendant upon demurrer, default, or by verdict, includ5 ing all real actions brought by a reversioner or remainder
6 man, or his assigns, after the termination of a tenancy in
7 dower, or any other life estate, against the assignee or grantee
8 of the tenant of the life estate, or against the heirs, or legal
9 representatives ofsnch tenallt.
R. S., C. 145, ~ 26. 1843, C. 6, ~ 1.
SECT. 24.
The tenant may file a claim in writing to com2 pensation for buildings and improvements on the premises,
3 and a request for an estimation, by the jury, of the increased
/1 value of the premises by reason thereof; and the demandant
5 may file a request in writing, that the jury would also esti6 mate what would have been the value of t.he premises, at the
7 time of trial, ifno buildings had been erected or improvements
8 made, or waste committed; both these estimates they shall
9 make and state in their verdict; and the jury shall allow for
10 no buildings or improvements, except those that they find
It were made by the tenant, his grantor or assignor, and were
12 judicious and propel', under the circumstances of the case.
R. S., C. 145, ~ 27. 1843, C. 6, ~ 1.
SECT. 25.
If the tenant, so claiming, alleges and proves
2 that he and those uuder whom he claims, have had the
3 premises in actual possession for more than twenty years
4 prior to the commencement of the action, the jury may find
5 that fact; and, in estimating the value of the premises, if 110
24
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buildings had been erected or improvements made thereon,
they shall find and state in their verdict what was the value
of the premises when the tenant, or those under whom he
claims, first entered thereon. The sum so found, shall be
deemed the estimated value of the premises; and, in estimating the increased value, by reason of the buildings and
improvements, the jury shall find and state in their verdict,
the value of the premises, at the time of the trial, above their
value when the tenant, or those under whom he claims, first
entered thereon; and the sum so found and stated, shall be
taken for the buildings and improvements.
1848, c. 76, ~ 1. 1853, c. 34, ~ 1.
SEOT. 26.
If the demandant, after such verdict, at the same
or a subsequent term of the court, if the cause is continued,
makes his election, on record, to abandon the premises to the
tenant at the value estimated by the jury, and file with the
clerk, for the use of the tenant, a bond in the penal sum of
three times the estimated value of the premises, with sureties
approved by the court, conditioned to refund the estimated
value aforesaid, with interest, to the tenant, his heirs or assigns, if they shall be evicted from the land within twenty
years, by a title better than that of the demandant, then
judgment shall be rendered against the tenant, for the sum so
estimated by the jury, and costs.
R. S., c. 145, ~ 28. 1853, c. 34, ~ 2.
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SECT. 27.
At the end of one year, execution may issue for
such sum, with one year's interest thereon, and costs, unless
the tenant has then deposited with the clerk of the court, or
in his office, for the demandant's use, one year's interest of
said sum, and one third part of said principal sum, and all
the costs, if taxed and filed, in which case no execution shall
issue at the time.
R S., c. 145, ~ 29.
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SEOT. 28.
If, within two years after the rendition of judgment, the tenant pays Ol1e year's interest on the balance of
the judgment due, and one third part of the original judgment, then execution shall be further stayed; otherwise, it
may issue for two third parts of the original amount of the
judgment, and interest thereon.
R. S., c. 145, § 30.
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SEC'!'. 29.
If the tenant, within three years after the rendition of judgment, pays into the clerk's office the remaining
third part, and interest thereon, having made the payments
aforesaid, execution shall never issne; otherwise, it may for
the third part aforesaid, and one year's interest thereon; and
the premises shall be held as security for the amount of the
judgment, liable to be taken in execution for the amount and
interest, until sixty days after an execution might have issued
as aforesaid, notwithstanding any intermediate conveyance,
attachment, or seizure upon execution; and such execution
may be extended, on said land, or any part of it; or it may
be sold on the exectition, like an equity of redemption, and in
either case, subject to the right of redemption, as in those
cases.
R. S., c. 145~ ~ 31, 32
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SECT. 30.
If the tenant, or his heirs are evicted from the
land so abandoned to him, by a better title, and he notifieu the demandant, or his heirs, to aid him in his defense
against such title, the tenant, his executors or administrators
may recover back the money so paid, with lawful interest, of
said demandant 01' his representatives; but, if no notice was
given, the tenant, in an action against the original demandant, to recover the price paid for the premises, may show
that he was evicted by a title better than that of the demandant.
R. S., c. 145, § 33.
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SECT. 31.
vVhen the demandant does not elect so to abandon the premises, no writ of possession shall issue on his
judgment, nor a new action be sustained for the land, unless
the demandant, within one year from the rendition thereof,
pays into the clerk's office of the same court, or to such
person as the court may appoint, for the use of the tenant,
the sumJiassessed for the buildings and improvements, with
interest<thereon.
R. S., c. 145, ~ 34.
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32. Nothing contained in this chapter concerning
rents and profits, or the estimate and allowance of the value
of the buildings and improvements, shall extend to any action
between a mortgager and mortgagee, their heirs and assigns;
or to any case where the tenant, or the person under whom
he claims, entcred into possession of the premises and OCCH-
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7 pied unoer a contract with the owner, which ,vas known to
8 the tenant when he entered
R. S, c., 145, ~ 35.
SECT. 33.
No tenant, after judgment is entered against him
2 for the appraised value of the premises, shall unnecessarily
~1 cut wood or take away any timber, or make any strip or
4 waste on the land, till the amount of such judgment is satisR. S., c. 145, § 36.
5 fied.

2
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6

SECT. 3,1.
When the parties agree that the value of the
buildings and improvements on the land demanded, and the
value of the land shall be ascertained by persons named on
the record for that purpose, their estimates as reported by
them and recorded, shall be deemed equal in its effect to the
R. S., c. 145, ~ 37.
verdict ot a jury.
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SECT. 3;'5.
IYlIell the tctlant in any stage of such action,
files a statement ill open cOlIrt, consenting to a sum at which
the buildings and improvements, and the value of the dedemanded prmllises may be estimated, if the demandant consents thereto, judgment shall be rendered accordingly, as if
such sums had been found by verdict; but if the demandant
does not consent, and the jmy cloer; Dot reduce the value of
the buildings and improvements below the sum offered, nor
increase the value of the premises above the sum offered, he
shall recover no costs after such oifer, but the tenant shall
recover his costs after such offer, and have judgment and
execution therefor, subject to the provisions of the following
section.
R. S., c. 145, ~ 38.
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SECT. 36.
In all cases, wherp. the demandant does not
abandon the premises to the tenant, the court may, oil the
written application of either party, during the term when
judgment is entered, order the costs recovered by the demandant, to be set ofr against the appraised value of the buildings
and improvements on the land; a record of this order
shall be made, and the court shall thereupon enter judgment according as the balance and ils amount may be in
favor of one party or the other.
R. S., c. 145, ~ 39.

37. No person shall sit as a juror in the trial of a
2 cause, when the value of buildingll and improvements made
3 on the demanded premises, and the value of the premises, are
SECT.
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4 to be estirnated as aforesaid, \vho, as proprietor or oeCltpant,
5 is interested in a similar question.
R.S., c. 145, ~ 40.
SECT. 38.
The expiration of a year after the rendition of
2 judgment, shall not prevent the issuing of execution or writ
3 of possession, in the cases mentioned in the twenty-eighth,
4 twenty-ninth and thirtieth sections; but it may issue at any
5 time within three months after any default of payment by
6 the tenant.
R. S., c. 145; ~ 41.
SECT. 39.
A possession and improvement of land, by a
2 tenant, shall be within the provisions of this chapter, though
3 not \vholly surrounded by a fence, or rendered inaccessible
4 by other obstructions, if snch possession and improvement
[) has been open, notoriolls and exclusive, and comporting with
6 the usual management and improvement of a farm by its
7 owner, and though a portion of it may be woodland. and
8 uncultivated.
R. S., c. 145, ~ 42.
SECT. LlO.
If, after judgment has been rendered for the de2 mandant, in a writ of entry, either party dies before a writ
3 of possession is executed, or the canse otherwise disposed of
4 according to the foregoing provisions, any money, payable
5 by the tenant, may be paid by him, his executors, dr'admin6 istrators, or by any person, who is entitled to the estate under
7 him, to the demandant, or his executors or administratol's,
8 with the like effect as if both parties were living.
R. S., c. 145, ~ 43.
SECT. 41.
The writ of possession shall be issued in the
2 name of the original demandant against the original tenant,
3 though either or both are dead; and, when executed, it
4 shall enure to the use and benefit of the demandant, or
5 whoever is then entitled to the premises under him, in like
6 l11anner as if it had been executed in the lifetime of the parr ties.
R. S., c. 145, ~ 44.
SEC1'. 42.
Either party may have a view, by the jmy, of
2 the place in qustion, if, in the opinion of the court, snell view
3 is necessary to a just decision; the party moving for the
4 same, shall advance to the jL1l'Y such sum as the court orders,
5 to be taxed against the adverse party, if the cause is decided
6 against him, on the ni.erits, 01' through his default.
R. S., c, 145, ~ 45.
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SECT. 43.
If the demandant claims an estate for life only,
in the premises, and pays any sum allowed to the tenant for
improvements, he, or his execntors or administrators, at the
termination of his estate, shall be entitled to receive of the
remainder man, or reversioner, the value of such improvements, as they then exist; and shall have a lien therefor on the
premises, as if they had been mortgaged for its payment, and
he may keep possession till it is paid i and if the parties cannot agree 011 the existing value, it may be settled in the same
manner as in case of the redemption of mortgaged real estate.
R. S., c. 145, ~ 46.
SECT. 44.
'When any person makes entry into lands or
2 tenements, of which the tenant in possession, or those under
3 whom he claims, have been in actual possession, for six
4 years, or more, before snch entry, and withholds from snch
5 tenant the possession thereof, he shall have a right to recover
6 of him so entering, or of his executors or administrators, in
7 an action of assumpsit for money laid out and expended, the
8 increased value of the premises, by reason of the buildings
9 and improvements, made by the tenant or those under whom
10 he claims; and these provisions shall extend to the grantee
11 or assignee of the tenant in dower, and of any other life
12 estate; and a lien is hereby created on the premises, in favor
13 of such claim, to be enforced by an action commenced
14 within one year after such entry; and it shall be no bar to
15 such action, if the tenant, to avoid cost, yields to the snperior
16 title.
R. S" c, 145, ~ 47. 1843, c. 6,"<§. 2.
SECT. 45.
Such right and value shall be ascertained by the
2 same principles, as regulate such right and value under the
3 provisions of this chapter.
R. S., c. 145, § 48.
SECT. 46.
In all actions respecting lands, or any interest
2 therein, any title deed, offered in evidence, may be impeached
3 by the defendant, as obtained by fraud, where the grantor,
4 if a party, could impeach it, if the defendant has been in the
5 open, peaceable and adverse possession of the premises for
6 twenty years.
R. S., c. 145, ~ 50.
SECT. 47.
In all real and mixed actions, in which the ten··
2 ant proves that he and those under whom he claims, have
3 been in the open, notorious, adverse and exclusive possession
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of the demanded premises, claiming in fee simple, for forty
years next before the commencement of the action, the jury
shall inquire into the fact of possession, and in case they find
that the tenant and those under whom he claims, have so
occupied, the demandant shall recover no costs.
1854, c. 90, ~ 1. 1852, c. 240, ~ 2.

Cbaptm.' 100;.
LIMITATION OF REAL ACTIONS, AND RIGHTS OF ENTRY.
Sect. 1.
2.
3,
6.
7.
8.
9.

10.
11.
12.
13.
14.
15.

2
3
4
5
6

2
3
4
5

Rights of entry nnd of action barrell in twonty years.
From who.t timo.
4, 5. When such right shlt11 be doemed to accrue.
When an netion may be brought by a ministor, or other sole corporation.
Saving in favor of infants. and certain othor disabled persons.
Further sa;'ing, if the porson first entitled dies during such disability.
Consequence, if tenaut in tl1i1 or remainder man dies before the expiration of tho
limi tation.
What shall oonstituto such a disseizin as to bar the right of recovery.
Limitation of actions by the stnte.
Limitation not to take effect in certain cases, where tho first suit rails.
Right of way, or othor easement, acquired by ndverso user; tho owner, by
notice, may prevent such acquisition,
How such notioe is to be given.
Nc rcal or mixed aotion, for the recovery of land, to be ffio.into.inecl, when tho
tenaut and those un'cler whom he olaims, have Leon in possession over forty
yco.rs.

SECT. 1.
No person shall commence any real 01' mixed
action for the recovery of lands, or make an entry thereon,
unless within twenty years after the right to make such
entry, or bring such action, first accrued; or within twenty
years after he or those under whom he claims, were seized
01' possessed of the premises; except as hereinafter provided.
R. S., c. 147, § 1.
SECT. 2.
If such right or title first accrued to an ancestor,
predecessor or other person, under whom the demandant
claims, the said twenty years shall be computed from the
time when the right or title so first accru~d to such ancestor,
predecessor or o t h e r p e r s o n . , R. 8.,;c. 147 § 2.
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SECT. 3. In the construction of this chapter, the. right of
2 entry or of act.ion to recover land, shall first accrue at the
3 times hereinafter mentioned.
F'irst- When a person is disseized, at the time of such dis5 seizin.
7
8
9

to
11
13
14
15
16
17

Second-Vrhell he claims as heir or devisee of one who died
seized, at the time of such death, unless there is a tenancy
by the curtesy, or other estate intervening after the death of
such ancestor or devisor; in that case, his right shall accrue
when such intermediate estate expires, or would expire by its
own limitation.
Tkird- ,Yhen there'is such an intermediate estate, and in
all cases, when the party claims by force of any remainder
or reversion, his right, so far as it is afiected by the limitation
herein prescribed, shall accrue, when the intermediate estate
would expire by its own limitation, notwithstapding any forfeitme thereof, for which he might enter at an earlier time.
R. S., c. 147, ~ 3.

2
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5

SECT. 4. The preceding clause shall not prevent any
person from entering, when so entitled, by reason of any forfeitme or .breach of condition; but if he claims under such a
title, his right shall accrue when the forfeitme was incurred,
R. S., c. 147, ~ 4.
or the condition broken.
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SECT. 5. In all cases not speeially provided for, the right
of entry shall accrue when the claimant or the person under
whom he claims, first became entitled to the possession of
theprerhises under the title, upon which the entry or action
R. S., c. 147, ~ 5.
is founded.

2
3
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SECT. G. If any minister or other sole corporation is disseized, any of his successors may enter upon the premises, or
may bring an action for the recovery of them, at any time
within five years after the death, resignation or removal of
tlie person disseized, notwithstanding the twenty years after
the disseizin have expired.
R. S., c. 147, ~ 6.

SECT. 7. When such right of entry, or action, first accrues,
2 if the person thereto entitled is a minor, married woman, in3 sane, imprisoned, or absent from the United States, he or any
4 one cJaiming under him, may make; the entry, or bring th~
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5 action at any time within ten years after such disability is
6 removed, notwithstanding the twenty years have expired.
R. S., c. 147, ~ 7.
SEOT. 8.
If the person, first entitled to make the entry, or
2 bring the action, dies during the continuance of the dis a3 bility, and no determination or judgment has been had on
4 his title or right of action, the entry may be made or action
5 brought by him or any other person claiming under him, at
6 any time within ten years after his death, notwithstanding
7 the twenty years have elapsed; but no such further time for
8 bringing the action, or making the entry, beyond what is
9 herein before prescribed, shall be allowed, by reason of the
10 disability of any other person.
R. S., C. 147, ~ 8.
SECT. 9.
vVhen a tenant in tail, or a remainder man in
2 tail, dies before the expiration of the period herein before Hm3 ited for making any entry, or bringing an action for lands,
4 no person, claiming any estate, which such tenant in tailor
5 remainder man might have barred, shall make an entry, or
(j bring an action, to recover such land, but within the period,
7 during which the tenant in tail, or remainder man, if he had
8 so long lived, might have made such entry, or brought such
9 action.
R. S .• C. 147, ~ 9.
SECT. 10
To constitute a disseizin, or such exclusive and
2 adverse possession of lands, as to bar or limit the right of the
·3 true owner thereof to recover the same, it shall not be ne4 cessary for such lauds to be surrounded with fences, or
5 rendered inaccessible by water; but it shall be sufficient, if
6 the possession, occupatiqp and improvement, are open and
7 notorious, and comporting with the ordinary management of
8 a farm; although that part of the same, which composes the
9 woodland belonging to such farm, and used therewith as a
10 wood lot, is not enclosed as before mentioned.
R. S., C. 147, ~ 11.
SEOT. 11.
No real or mixed action, for the recovery of any
2 lands, shall be commenced in behalf of the state, unless within
3 twenty years from and after the time the title accrues to
4 the state.
R. S., C. 147, ~ 12.
SECT. 12.
When any writ, in a real 01' mixed action, fails
2 of sufficient service or return, by unavoidable cause, or by
25
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the default or negligence of any officer to whom it was delivered for service, or the writ is abated, or the action defeated
for any matter of form, or by the death, or other disability:
of either party, or if the demandant's judgment is reversed on
,vrit of error, the demandant may commence a new action at
any time within six months after the abatement or determination of the first suit,or the reversal of the judgment.
R. S., c. 147, ~ 13.
SECT. 13. No person shall acquire any right or Frivilege of
2 way, air or light, or any other easement, from, in, upon or
3 over the land of another: by the adverse use and enjoyment
4 thereof; unless such use is continued, uninterrupted, for
5 twenty years; and the owner of such land, to prevent such
fl right, may give notice, in wl'iting, to the person claiming
7 the same, of his intention to contest such right, privilege
8 or easement; and such notice, being served and recorded, as
9 hereinafter stated, shall be deemed an interruption of such
10 use, and prevent the acquisition of a right thereto.
R. S., c. 147, ~ 14, 15.
SECT. 14. Such notice may be given by an officer, as in civil
2 actions, by giving to the elaimant his agent or guardian, if
3 in the state, an attested copy thereof, or by leaving it at his
4 dwelling honse, or if not resident in the state, a copy may be
5 left with the tenant or occupant, if any, of the estate; if not,
6 such copy shall be affix'ed to the house or a conspicuous part
7 of the premisfls; and the officer shall make his return on the
8 original notice, and the whole shall be recorded in the regis9 try of deeds in the registry distriq where the land lies, within
10 three months from the time of such service; the notice may
11 be given by the agent or guardian of the owner of the land.
R. S., c. 147, ~ 16.

(j
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SECT. 15. No real or mixed action for the recovery of any
lands, shall be commenced or maintained against any person
in possession thereof, when such person 01' those under whom
he claims, have been in actual possession for more than forty
years, claiming to hold the same by adverse, open, peaceable
notorious and exclusive possession in their own right.
1848, c. 87, ~ 1. . 1852, c. 240, ~ J.
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Chapter :t 06.
THE SELEOTION AND SERV10E OF JURORS.
Sect. 1.
2.
3.
4.
6.

Board for preparing lists of jurors; towns may make altel'l1tions.
How the lists are to be pI·epared.
Porsons exemptod from serving.
Tiokets of namos to be kept in jury box; liable to be drawn once in three years.
Number required to be kept in jury box; names may be witbdl'l1wn in oertain
cases.

6. Oommissioners to divide tbo county into jury distriots, and furnisb copy of ,
division to clerk; how dividod and numbered.
7. Rule by which the clerk shall issue venires.
8. Gl'Ilnd jurors to sorve one year; veniros for suoh, to issuo forty days before
second Monday of September, annually.
9. Grnnd and trnverse jurors to attend on the first day of tbe term, unless, I1t B
previous term, the court dosignateda different day.
10. Distribution of venires, and notice of meetings to draw jurors.
ll, 12, 13. Mode of drawing jurors; date of dl'l1ft to be endorsed on tbo tickot.
14. Constables to notify jurors, and return venires.
15. Indorsement to be t1'l1nsferred, if tioket is renewed.
16. Penalty for neglect of seleotmen or olerk.
17. Penalty for negleot of eonstablo or town.
18. Penalty for neglect of olerk of court or sberiff.
19. Penalty for negleot of juror to attend.
20, 21. Penalty for fraud by town clerk or selectmon; recovery and appropriation
of fines.
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SECT. 1. The selectmen, treasurer and clerk of each town,
shall consti tu te a' board for preparing lists of j ural's to be laid
bElfore the town for their approval; and the town in legal
town meeting, by a majority of the legal voters assembled,
may strike out such names as they think proper from such
lists, but shall not insert any other names.

R. S., c. 135, '§ 1.
SECT. 2. Such board, at least once in every three years,
shall prepare a list of such persons of good moral character,
and qualified as the constitution directs, to vote for representatives, under the age of seventy years, in such town, as
they shall judge best qualified to serve as jurors.
R. S., c. 135, '§. 2.
SECT. 3. The following persons shall be exempted from
serving as jurors, and their names shall not be placed on the
lists: the governor, counselors, judges and clerks of the
common law courts, secretary and treasurer of the state, all
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5 officers of the United Stat:3s, judges and registers of probate,
6 registers of deeds, settled ministers uf the gospel, officers of
7 any colleges, preceptors of incorporated academies, physi8 cians alld snrgeolls, cashiers of incorporated banks, sheriffs
9 and their deputies, coroners, counselors and attorneys at
lOla w, county commissioners, constables, and constant ferry11 men,
R. S., c. 135, ~ 3.
SECT. 4.
After the list of jurors is approved by the
2 town, the said board shall write their names upon tickets,
3 and place them in the jury box, which shall be kept by the
4 town clerk ; and the persons wbose names are in the box
5 shall be liable to be drawn and to serve on any jury, at any
6 court for which they are dm wn, once in every three years,
7 and not oftener, except as berein provided.
R. S, c. 135, ~ 4.
SECT. 5.
Each tOWll shall provide and constantly keep in
2 the box, a numbcr of names ready to be drawn wben
3 required, 110t less thall one nor more than two for every hun4 dred persons in the town, according to the census taken next
5 before preparing the box; and the bOGrd shall witbdraw from
6 the box, the name of allY person convicted of any scandalous
7 crime, or guilty of allY gross immorality.
R. S., c. 135, ~ 5, 6.
SECT. 6.
'Vi thin one year after every new census, and
2 oftener, if a considerable change of population renders it
3 proper, the county commissioners shall divide their county
4 into not less than four, nor more than twelve districts,
5 numerically designated; and they shall place as many ad6 joining towns, in each district, as shall make the number of
7 inhabitants in each, according to the last census, as nearly
8 equal as may be, without dividing a town; and shall deliver
9 a copy of such division immediately to the clerk of the courts
R. S., c. 135, ~7, 8, 9.
10 in their county.
SECT. 7.
The grand and traverse jurors shall be drawn
2 from each jnry district, in such manner as to cause jurors, at
3 each term of the court, to come from every part of the county,
4 as equally as may be, and, as far as is practicable, from
5 every town in rotation, baving regard to the number of its
6 inhabitants, taking not more than two grand jurors and two
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traverse jurors from the same town, at the same tlme, unless
from necessity, or some extraordinary cause, or to equalize
the service; and the clerk of the courts shall issue venires to
the constables accordingly.
R. S., c. 135, ~ 10, 11.
SECT. 8. Venires for grand jurors, to 'serve at the snpreme
2 judicial court, shall be issued at least forty days before the
3 second Monday of September, annually; and such j llrOI'S
i1 shall serve at every term of said court, for the transaction of
5 criminal business, throughout the year.
R. S., c. 135, '§ 12, 13. 1852, c. 246, ~ 17.
SECT. 9. The grand and traverse jurors shall attend on the
2 first day of the term, for which they are drawn and snm3 moned;. unless the court, at a previous term, has designated
4 a different day; and, in that case, the venire shall specify
1844, c. 95, ~ 1.
5 the day on which the jurors shall attend.
SECT. to. The sheriff, on receiving venires for jurors, shall
2 immediately send them to the constables of the towns, where
3 directed; and each constable on receipt thereof, shall notify
4 the freeholders and other inhabitants of the town, qualified
5 to vote for representatives, in the manner annual town meet6 ings are notified, and especially the selectmen and town
7 clerk, unless a different mode has been adopted at a legal
8 tOW11 meeting, which any town may do in respect to drawing
9 jurors only, to assemble and be present at the draft of the
10 jurors called for; which meeting shall be six days before the
11 sitting of the comt, to which the venire is returnable.
R. S., c. 135, ~ 14.
SECT. 11. The town clerk, or in his absence, one of the
2 selectmen, shall carry the jury box into the meeting, which
3 shall be there unlocked, and the tickets mixed by a majority
4 of the selectmen present; and one of the selectmen shall draw
5 out as many tickets as there are jnrors required, and the per6 sons whose names are drawn, shall be returned as jurors,
7 unless they have served on the jury within three years, or
8 from sickness, absence beyond sea, without the limits, or in
9 'distant parts of the state, they are considered by the town
10 unable to attend.
R. S., c. 135, ~ 15.
SECT. 12. In either of said cases, or if a person is drawn,
2 who has been appointed to an office exempting him from

HIS
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3 serving, others shall be drawn in their stead; but any person
4 thus excused, or returned and attending court, and there
5 excused, shall not he excused on another draft, though within
G three years; and when all the persons whose names are in the
7 box, have served within three years, or are not liable to serve,
8 the selectmen shall draw out the required number of those
9 who have not served for eighteen months ; and the clerk shall
10 certify, on the venire, that all persons whose names are in
11 the box, have served within three years, or are not liable to
12 serve.
R. S., c. 135, § 16.
SEcr. 13.
When a juror is drawn, and not excused
2 by the town, the selectmen who drew his ticket, shall en3 dorse thereon the date of the draft, and return it into the box.
R. S., c. 135, § 17.
SEcr. 14. The constables shall notify the persons, thus
~ drawn, four days, at least, before the sitting of the court, by
3 reading the venire and indorsemel;t thereon, to them, or
4 leaving at their usual place of abode a written notice that
5 they have been drawn, and of the time and place of the sit6 ting of the court, where they are to attend; and make a
7 seasonable return of the venire with his doings thereon.
R. S., c. 135, § 18, 19.
SECT. 15. 'When a new list of jurors is made, the selectmen
2 shall transfer from the back of the old tickets, to the new
3 ones of the same persons, the minutes of snch drafts as had
4 been made within the three preceding years. R. S" c 135,§ 20.
SECT. 16. If the selectmen or town clerk, neglect to per2 form their duties, as herein required, so that the jurors
3 called for from their town, are not returned, they shall be
4 fined not less than ten, nor more than twenty dollars each.
R. S., c. 135, ~ 21.
SEcr. 17. Any constable, neglecting to perform his duties,
2 herein required, shall be fined not exceeding twenty dollars;
3 and any town, for a like neglect of its duties, shall be fined
4 not exceeding one hundred dollars.
R. S., c. 135, § 22, 23.
SECT. 18. If the clerk of the court, or sheriff, neglects to
2 perform his duties, so as to prevent a compliance with any
3 of the provisions of this chapter, he shall be fined not exceed4 ing fifty dollars.
R. S., c. 135, ~ 21t .
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SECT. 19.
Any juror, who after being notified and returned,
2 unnecessarily fails in his attendance, shall be fined, as fot'
3 contempt, not exceeding forty dollars. R. S., c. 135, ~ 25,26.
SECT. 20.
Any town clerk or selectman, who commits a
2 fraud, in any manner, on the box: previolls to the draft, in
3 drawing a juror, or in returning a name into the box, which
4 had been fiairly drawn, and drawing another in its stead, or
5 in any other mode, shall be fined not exceeding two hundred
6 dollars, to be recovered by indictment, one half to the use of
7 the state, and the other half to the prosecutor.
R. S., c. 135, ~ 27, 29.
SECT. 21.
All fines imposed by the sixteenth, seventeenth,
2 eighteenth and nineteenth sections, shall be recovered by in3 dictment, information or action, by the county treasurer, to
4 the use of the county where the offense was committed.
R. S., c. 135, § 28.

DEPOSITIONS.
DEPOSITIONS IN GENERA.L.

Sect. 1.
2.
3.
4.
5.

In what cases depositions may be nsed.
Before whom they may be takcn.
When a cause is decmeci pcnding, for the lmrpose of taking depositions.
Reasons for whieh they mlty be taken and used.
On application of the party, a Justice or notary may issue summons to deponent,
and notice to adverse party.
6. Service of such notice, how made.
7. Who is to he eonsidered attorney of the adverse party.
8. Notice to one of the adverse party sufficient; time of notice; verbal notice by
the justice or notary; due notice to be giyen when depositiou is takon out
of the state.
9. Form of notice to adverse party.
10. Form of summons to deponent.
n. Witness may be compelled to give his deposition.
12. Deponent to be sworn before examination.
13. Who may write the deposition.
14. The magistrate in all oases to return the notice to the acIYerse party, with the
deposition, if in writing, if not, to return how notico was given.
15. If the adverse purty is not prosent, the magistmte to keep deposition open one
heur after close of dircot examinatien.
16. If dcception is used in giving notice, deposition mrty be rejected.
17. Form of caption.
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18.
19.
20.
21.
22.
23.

SECTION 1-3.

Depositions to be delivered in eourt, 01' settled n p.
Not to be used if the reason fur t"'king no longer exists.
Objeetions to competeney uf witncss 01' questiofls must be seasonlLbly made.
Whon depositious may be uscd in n second suit.
The court may admit or rcject depositions taken out of the state.
The court lllay issue cOlllmissions to take depositions out ot the st",te.
DEPQSITlONS IX

PEnpETUA~I.

24. Applieation for taking a deposition in perpetuam, amI nOliee to persons interested.
25. How mch (Ie positions are to be tlLken and certified.
26. To be rocorded.
·27. Wben it may be used in evitlence. Nevel' against tbe deponeut or his interest.
28. Such depositions nmy be taken out of the s(",te, upon It eommission issued from
the supreme judicial court.
29. The court to order notice, and on hearing may issue a commission. to take sueh
depositions.
30. Sueh deposition to be taken upon interrogations; application mlLy be filed in
voeotion, and notice given.
31. Proceedings to compel a deponent to appear' to give his depositLm.
32. Punishment if he refuses to depose.

Depositions in general.
2
3
4
5
6
7
R

SECT. 1.
Depositions, taken for any of the causes and in
the manner hereinafter mentioned, may be used in all civil
snits or causes, petitions for partition of land, libels for
divorce, prosecutions for the maintenance of bastard children,
petitions for review, and in trials before arbitrators, referees
and county commissioners; and in cases of the contested
election of a person returned as a member of the house of
representatives.
R. S., c. 133, ~ 1, 24.

SECT. 2
Any justice of the peace or notary public may
2 take depositions to be used in any pending cause in which he
3 is not interested, nor then, nor previously, counsel· or attorR. S., c. 130, § 2.
4 ney.

3. No suit, petition, libel or prosecution for the purposes of this chapter, shall be considered pend)ng till the
process therein has been duly served on the respondent, or
such notice as is required by law, or ordered by the court,
has been duly given; and no such deposition shall be used
in the trial of any cause except by consent of parties unless
the notice hereinafter mentioned is duly given to the· adverse
R. S., c. 133, ~ 3.
party.
SECT.

2
3
4
5
6
7
8
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SECT. 4. Such depositions may be taken for either of the
2 following causes.
R. S., c. 133, ~ 4.
First-·When the deponent is so aged, infirm or si,ck, as not
4 to be able to attend at the place of trial.
Second. --When the deponent resides out of, oris absent from
6 the state.
1842, c. 31, ~ 16.
Third---When the deponent, before the session of the court,
8 where the deposition is to be used, is bound to sea on a
9 voyage, is about to go out of the state, or more than sixty
10 miles from the place of trial, and not expected to, return in
1842, c. 1, ~ 1.
11 season to attend the trial.
Fourth-When the deponent is judge of the supreme judi13 cial court, or court of probate, and is prevented, by his
14 official duty, from attending the trial.
1844, c. 103, ~ 1.
Fifth-vVhen the deponent resides in a town, other than
16 that in which the trial is to be had.
1849, c. 123, ~ 1.
Si.rth-vVhen the deponent is confined in prison, and such
18 imprisonment is continued until after the trial.
R. S., c. 133, <)\ 4.
SECT. 5. On application of either party to a justice of the
2 peace or notary public, he may issue a summons to the
3 deponent, to appear at a designated time and place, to give
4 his deposition, and a notice to the ad verse party to be present
5 at such time and place; and the deposition may then and
6 there be taken by him, or any other justice or notary.
R. S., c. 133, <§ 5. 1849, c. 119, <§ 1.
2
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SECT. 6. The notice to the adverse party shall be served
on him or his attorney, by reading it in his presence and
hearing, or by giving to him, or leaving at his last and nsual
place of abode, an attested copy thereof; and the service may
be made by a sworn officer, or by any other person, and
proved by his affidavit.
R. S., c 133, ~ 6.
SECT. 7. No person, for the purposes of this chapter, shall
be considered such attol'liey, unless his name is indorsed upon
the writ, or the summons left with the defendant, or he has
appeared for his principal in the cause, or given notice, in
writing, that he is attorney of sueh adverse party.
R. S., c. 133, <§ 7.
26
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SECT. 8. Where there are several plaintiffs or defendants,
the notice shall be sufficient, if given by the justice or notary
to one or more of them; the adverse party shall be allowed
not less than at the rate of one day, Sundays excepted, for
every twenty miles' travel, from his usual place of abode to
the place of caption, between the service of notice and time
appointed for taking the deposition: verbal notice to the adverse party, by any justice or notary, shall be sufficient; and
when a deposition. is taken, not under a commission, out of
the state, the adverse party, or his attorney, shall have due
notice thereof.
R. S., c. 133, ~ 8, 9, 10, 14.
1842, c. 31, ~ 17.
SECT. 9.
The notice to the adverse party, if in the state,
2 shall be, in substance, as follows : -

2
3
4
5
6
7
8
9
10
11

3
4
5
6
7
8
9
10
11
12

'ro - - ---, of - - , in the county of - - .
Greeting.
Whereas A. 13. of' - - - , has requested that the deposition
of C. D. uf - - - , may be taken to be .used in an action
of - - - , pending between yon and the said A. B., and the
- - of - - , in - - - , and the - - - day of - - - ,
at - - of the clock in - - - - nOOll, are the place and
time appointed therefor; yon are hereby notified to be present
and put such questions as you think fit. Dated this - - day of - - - , 18-.
13
- - --', J Llstice of the Peace.
R. S., c. 133, ~ 11.
2
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5
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7
8
9
10
11
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- - - , ss.

SEC'I'. 10.
'I'he justice or notary, when reqnested, shall
issue a summons to the deponent, in substance as follows,
VIZ:-

'I'o C. D. of - - - , in the county of - - - ,
Greeting,
Whereas A. B. of - - - , in the county of - - - , has 1'equested that your deposition be taken to be used in an action
now pending between him and 8, F. of - - - , in the county
of - - - , and the - - - of - - - , in the town of - - - ,
and the - - - day of - - - , at - - - of the clock in the
- - nooll, are the place and time appointed therefor; you
are therefore required, in the name of the state of Maine, there
---,

SS,
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13 and then to appeal' and testify what you know relating to
14 said action. Dated this - - - - of - - , in the year - - .
15
- - - - , Justice of the Pe!}ce.
16
The summons may be served, and the service thereof
R. S., c. 133. ~ 12.
17 proved, as in section six.
SECT. 11.
A witness may be compelled to attend and gi ve
2 his deposition, in like manner and under the same penalties,
3 as a witness is compelled to attend and testify in court; but
4 not to travel more than thirty miles to give his deposition;
5 and such deposition shall not be used in any trial, except for
6 the causes mentioned in the fourth section, unless the adverse
R. S., c. 133, ~ 13.
7 party uses the witness at such trial.
SECT. 12.
The deponent shall be first sworn to tp-stify the
2 truth, the whole truth, and nothing but the truth, relating to
3 the cause or matter for which the deposition is to be taken;
4 and he shall then be examined, first by the party producing
5 him, oi1 verbal or written intell'ogatories, and then by the
6 adverse party, and by the justice, or the parties afterwards,
7 if they see cause.
R. S., c. 133, ~ 15.
SECT. 13.
The deposition shall be written by the justice Ol'
2 notary, or by the deponent or some disinterested person, in
3 the presence and under the direction of such justice or notary;
4 and after it has been carefully read to, or by the deponent, it
5 shall be subscribed by him.
R. S., c. 133, ~ 16.
SECT. 14.
The magistrate, in all cases, shall return with
2 the deposition, the notice to the adverse party, when it is in
3 writing, with the evidence of its service; and, when the
4 notice is verbal, shall state, particularly, when, to whom,
5 and how it was given. The sufficiency of the notice shall
6 be determined by the court, to which the deposition is re7 turned.
[N ew.]
SECT. ] 5.
If the ad verse party is not .present, before the
3 close of the direct examination, the deponent shall not depart
4 before the expiration of one full hour after such close; and
5 the magistrate shall keep the deposition open for that time,
6 unless the adverse party comes in and closes the cross,.
7 examination within that time.
[New.]
SECT. 16. If the adverse party is notified to take depositions
2 in the same case, at two places, at the same time, or any de-
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3 ceptive means are used, to prevent his attendance at the
4 taking of any depositions, the court, for such reason, may
5 r,eject them.
[New.]
SECT. 17.
The justice or notary shall make ou t a certificate,
2 and annex it to the deposition, therein stating the following
3 facts:
R. S., c. 133, ~ 17.

First-That the deponent was first sworn, according to
5 law, to testify the truth, the whole truth, and nothing but
6 the truth, relating to the cause or matter for which the dep't osition was taken.
R. S., c. 133, ~ 15, 17.

Second-By whom the deposition was written; if by the
9 deponent, or some disinterested person, he must name him,
10 and that it was written in his presence and under his diree11 tion.
Third-Whether the adverse party was notified to attend,
13 and did, or did not, attend;
Fourth-The cause in which the deposition is to be used,
15 and the names of the parties thereto;
Fifth-rrhe court or tribunal, in which it is to be tried, and
17 the time and place of trial;
Si.1:th-The cause of taking the deposition.
R. S., c. 133, '§- 17.
SECT. 18.
The deposition shall be delivered by the justice
2 to the co'urt or referees, before whom the cause is to be tried,
3 or inclosed and sealed up by him, and directed to such court
4 or referees, and kept sealed, till opened by their order.
R. S., c. 133, '§- 18.
SECT. 19.
'When a deposition is so taken, it shall not be
2 llsed Oil trial, if the adverse party shows that the cause for
3 taking it no longer exists.
R. S., c. 133, ~ 19.
SECT. 20.
Objections to the competency of a deponent, 01'
to the questions or answers, may be made when the depositio11 is produced, in the same manner as if the witness
testified on the trial; bnt, if a deposition is taken on written
interrogatories, all objections to an interrogatory shall be
6 made before it is answered; and, if it is not withdntwn, the
7 objection shall be noted thereon, otherwise the objection shall
8 not afterwards be allowed.
R. S., c. 133, ~ 20.
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SECT. 21.
'When a plaintiff becomes nonsuit, or disCOlltinues his suit, and commences another for the same cause,
between the same parties or their representatives, all depositiolls, lawfully taken for the first, may be used in the
second suit) if they were duly filed in the court where tbe
first suit was pending, and remained on file till the CO\11mencement of the second.
R. S., c. 133, ~ 21.

22. The court may admit or reject depositions, taken
2 ont of the state, by a justice or notary, or other person lawR. S., c. 133, ~ 22.
3 fully empowered to take them.
SECT.

*
23. The justices of the supreme
judicial court may
2 issu.e commissions to take depositions withont the state, to be
3 Ui'ied in pending suits in the state, on such terms and COll4 ditions, as they think proper.
R. S., c. 133, ~ 23.
SECT.

Depositions in Perpetuam.
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24. vYhen any persoll wishes' to perpetuate the
testimony of any witness) he sballmake a statement in writing, under oath, briefly setting forth, in substance, his title,
interest or claim in the subject, to which the desired testimony
relates, and the names of all persons supposed to be interested
therein, and the name of each witness proposed to be examined; and shall deliver the statement to any j l1dge or register
of probate, notary public, or clerk of the supreme judicial
court or justice of the peace and quorum, requesting him to
take the deposition of such witness; and he thel'euponshall
cause notice to be given of the time and place for taking such
deposition, to all persons so named in the statement, which
may be given and proved, in like manner as in case of other
depositions.
R. S., c. 133, ~ 25, 26.
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SECT. 25.
The deponent shall be sworn and examined, and
the deposition written, read and subscribed in the same manner as other depositions; and the person taking it, shall
annex to it a like certificate, as near as the case will admit,
and also state therein that it was taken in perpetual remembrance of the thing, and the name of the person, at whose
request it was taken, and of all who were notifieq, and all
who attended.
R. S., c. 134, ~ 27.

SECT.
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bECTIOK 26-30.

SECT. 26. 'The statement, deposi tion and certificate, within
ninety days after the taking, shall be recorded in the registry
of deeds in the county where the land, or any part of it, lies,
if the deposition relates to real estate; if not, in the county
where the parties, or some of them, resides.
R. S., c. 133, '§. 28.
SECT. 27.
All such depositions, recorded as aforesaid, or a
copy thereof attested by the register of deeds, may be used in
the trial of any cause, pending when the deposition was
taken, 01' commencAd afterwards, between the person at
whose request it was t!,lken, and either of the persons named'
in the statement, and duly notified, or those claiming under
ei ther, concerning the title, claim, 01' interest, set forth in the
statement, subject to the same objections as if originally taken
for the suit; but no statement or testimony) in any such deposition, shall be received as evidence, in any case, against the
deponent) or his interest, or anyone claiming under him.
R. S., c. 133, ~:29. 1852, c. 242, '§. 1.
SECT. 28.
Depositions to perpetuate the testimony of wit··
nesses, living out of the state, may be taken in any other
state, or foreign country, upon a commission, issued by the
supreme judiciai court; and the person desirous to procure
such depositions, may apply to said court, and file a state·
ment as aforesaid; and if it relates to real estates in this
state, the statement shall be filed in the county where it lies;
if not, in the county where some of the parties reside.
.
R. S., c. 133, '§. 30, 31,
SECT. 29.
The conrt shall order notice to be served on each
of the persons named in the statement, living in the state
fourteen days before the time appointed for hearing the parties; and, on hearing the parties, or the applicant, if no
adverse party appears, may issue a commission for taking
such deposition, in like manner as in a cause pending.
R. S., c. ] 33, '§. 32, 33.
SECT. 30.
The deposition shall be taken upon interrogatories, filed by the applicant, and cross interrogatories, by any
party adversely interested, substantially in the same manner
as when taken to be used in pending causes. Or the person
wishing to take the deposition may file his statement in the
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clerk's office in vacation, and cause notice to be given to the
persons named therein as interested, fourteen days at least
before the next term of the court, at which time the parties
may be heard.
R. S., c. 133, '§ 34, 35.
SEOT. 31.
,Vhen any judge or register of probate, notary
public, clerk of the supreme judicial court, or justice of the
peace and quorum, has summoned any person to appear
before him, to give his deposition to be used in any cause
pending in any court, in this or any other state, or to perpetuate the testimony of any witness, and the summons has
been served and returned by a proper officer, or other person,
and proof of such service is entered on the summons, and
legal fees have been tendered such witness, a reasonable
time before the day appointed for taking the deposition, and
such witness refuses to attend, he may adjourn the time of
taking his deposition, and issue a capias, directed to a proper
officer, to apprehend and bring such witness before him, at
the time and place of the adjournment.
R. S., C. 133, § 36.
SECT. 32.
If such witness, on being brought before the person who is to take his deposition, refuses to depose and
answer such questions as are propounded to him by either of
the parties or persons interested, under his direction, he may
commit him to the prison of the county for contempt, in like
manner as the supreme judicial court may commit a witness
for refusing to testify.
R. S., c. 133, § 37.

REFERENOE OF DISPUTES BY OONSENT OF PARTIES.
Sect. 1. What controversies mlty be submitted; mltnner und form of submission; not to
be revokcd but by consent.
2. Submission of all demands, amI of a specific demand.
s. Parties muy agree upon the timc of reporting.
4. Report, how returncd into court.
6. Power of referees same us if appointed under rule of court.
o. Proceedings of court thereon; recommitment.
7. All the referees must hear, but a mltjority mlty decide.
S. Oosts; compensation of referees .
•9 Report to be mudc to the supreme jlldicial court; either party may bdngwrit of
error or file exceptions.
10. A referee may take aoknowledgment, or udmini~ter oaths.
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SECTIION 1-5.

SEOT. 1. All controversies, which may be the subject of a
personal action, may be submitted to one or more referees;
and the parties) personally or by attorney, may sign and
acknowledge an agreement, before any justice of the peace,
in substanco as follows:
Know all men by these presents, that - - - - of - - - ,
in the county of - - - , and - - - - of - - - in the
county of - - , have agreed to submit the demand, made by
said - - - , ag~inst said - - - , which is hereunto annexed, (and all other demands between the parties, as the
case may be,) to the determination of - - ; the report of
whom, (or the major part of whom) being made within one
year from this day, to the suprome judicial court for the said
county of - - , the judgment thereon shall be final. And, if
either of the parties negleots to appear before the referees,
after proper notice given to them of the time and place appointed by the referees for hearing the parties, the referees
may proceed in his absenoe.
Dated this - - day of - - , in the year - - .
Such agreement, subscribed by the parties, shall be acknowledged by them or their attorneys, as their voluntary
act, before the same or any~ other justice, and shall not be
revoked without the mutual consent of the parties.
R. S., c. 138, ~ 1, 2, 5.
SEOT. 2. If all demands between the partie:> are so sub~
mitted, no specific demand need be annexed to the agreement; but if a specific demand only is submitted, it shall be
annexed to the agreement, and signed by the party making
it; and so stated as to be ~'eadily understood, and as certain,
in substance, as the case admits.
R. S" C. 138, ~ 3, 4.
SEOT. 3. The parties may agree when the report shall be
made, and, in that respect, vary from the form aforesaid,
without being confined to one year.
R. S., C. 138, ~ 6.
SECT. 4. One of the referees shall deliver the report to the
court, to which, by the agreement, it is to be returned, or it
shall be sealed up, and transmitted, sealed, to the court) and
opened by the clerk.
R. S., c 138, ~ 7.
.SEOT. 5. Such referees shall have the same authority as
those appointed by a rule of court.
R. S., C. 138, § 8.

CHAPTEI~

109. SECTION 1.

209

6. The court may accept, reject, or recommit it for
fmeher consideration; and the referees shall notify the parties
of the time and place of a new hearing; and when the report is accepted, judgment shall be entered thereon, as in
cases of submission by rule of court.
R S., c. 138, ~ g.
SECT. 7.
All the referees must meet and hear the parties,
but a majority may make the report, which shall be valid as if
signed by all of them; but it mnst appeal' by the report or
certificate of the dissenting referee, that all attended and
heard the parties.
R, S., c. L38, '*' 10.
SECT. 8.
The referees may allow costs, or not, to either
party, as they judge reasonable, unless special provision is
made in the submission on the subject; but the comt may
reduce the compensation of referees.
R. S, c. 138, ~ 11.
SECT. 9.
The report shail be made to the supreme judicial
court, within the time limited in the submission, unless varied by the parties; and either party may bring a writ of
errol' to reverse any judgment, or file exceptions to any
decision of the court, accepting, rejecting, or recommitting a
report, and carry the same to the law court.
R. S., c. 138, ~ 12, 13. 1845, c. 168.
SECT. 10.
Anyone of the referees, who is a justice of the
peace, may take the acknowledgments of the parties to the
submission, and any referee may swear witnesses.
R. S., c. 138, ~ 14.
SECT.
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Cbapter 109.
TIMBER AND CORD WOOD; HOW IT MAY BE DISPOSED OF IN CERTAIN
CASES.
Sect. 1. On applio!1tion of the OWI)erS of certain interests in wooll l!1nds, the supreme
judicial court, after notice and hearing, may grlLut lettye to sell the wood.
2. Commissioners to be o.ppointecl therefor, and to giye bond.
3. Proceeds; how invostcd. Appropriation of inoome.
4. Court to !1ppoint trustees of suoh proceeds: who sh!111 give bond.
SECT. 1. Any person seized of a freehold estate, fee simple, fee
2 tail, remainder or reversion in a lot or tract of wood land, or
.3 timber land, on which the trees are of a growth and age fit
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I.lEO'£ION I.

to be cut, may apply to the supreme judicial court in auy
county, for leave to dispose of such trees, and invest the proceeds for the use of the persons interested therein; and the
conrt after due notice to all persons interested, and a hearing
of the parties, if any appear, may appoint one or more persons to examine the land and report to the court, and the
court may thereupon order the whole or a part of such trees
to be felled and sold, and the pI'oceeds brought into court
subject to further orders.
R. S., c. 139, ~ 1.
SECT. 2. The court shall appoint one or more commissioners, to superintend the felling and sale of such trees, and
account for the proceeds to the court, who shall be under
b0nd to the clerk, for the faithful performance of their trust.
R. S., c. 139, § 2.
SECT. 3. The court may cause the net proceeds of sale to
be invested in other real estate in this state, or in public
stocks, to the same uses and under the same limitations, as
the land; and the income thereof to be paid to the persons
entitled to the income of the land, or apportioned among the
persons interested in the estate, according to their interest.
R. S., c. 139, ~ 3.
SECT. 4." The court may appoint one or more trustees,
removable at their pleasure, to hold such estates 01' stoeks for
said uses, who shall give bond with sufficient sureties to said
clerk, for the faithful discharge of their duty.
R. S, c., 139, § 4.

Cbaptel' lL llO.
,COMlIlISSIONEHs TO

TAKE

ACICNOWLEDGMEN'l' OF DEEDS, OR OTHER

CONTRACTS AND DEPOSITIONS IN OTHER STATES.
Sprt. 1. Appointmont; power to authenticate doeds.

2. Legal effect of their official acts and certificates.
3. l\1ay administer oaths, and take depositions.
4. Qualifioation and seal.

SECT. 1. The governor may appoint one or more commis2 sioners in any other of the United States, to continue in office
3 during the pleasure of the governor; and have authority to
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211.

4
5
6
7
8

take the acknowledgment and proof of the execution of any
deed or other conveyance or lease of any lands lying in this
state; and of any contract, letter of attorney or any other
writing, under seal or not, to be used or recorded in this
state.
R. S., c. 134, ~ 1.
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SECT. 2. Such acknowledgment or proof, so taken according to the laws of this state, and. certified by any such
commissioner, under his seal of office, a'nnexed to or indorsed
on such instrument, shall have the same force and effect, as
if done by an officer authorized to perform such acts in this
state.
R. S., c. 134, ~ 2.
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SECT. 3. Every commissioner thus appointed, may adminisLer any oath, lawfully required in this state, to any person
willing to take it; and take and duly certify all depositions
to be used in any of the courts in this state, in conformity to
the laws thereof, on interrogatories proposed under commission from a court of this state, by consent of parties, or on
legal notice given to the opposite party; and all such acts
shall be as valid, as if done and certified, according to law,
by a magistrate in this state.
R. S., c. 134, ~ 3.

2
3
4
5
6
7
8

SECT. 4. Every such commissioner, before performing any
duty, 01' exercising any power in virtue of his appointment,
shall take and subscribe an oath or affirmation before a judge
or clerk of one of the superior courts of the state in which he
resides, well and faithfully to execute atid perform all his
official duties under the laws of Maine; which oath, and a
description of his seal of office, shall be filed in the office of
the secretary of this state.
R. S., c. 134, ~ 4.

Chapter lit.
PREVEN'fION OJ!' FRAUDS AND PURJURIES IN OONTRACTS, AND ACTIONS
FOUNDED THEREON.
Sect. 1. Cases in which promises must bo in writing.

2. The oonsideration need not be expressed therein.
3. No aotion shall be maintained on 11 demand, disoharged for less than the alllount
due thereon.

CHAPTER 111.
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SECTION 1-1.

4. No action to be maintained on a contract made by a minor, unless rutifted, after
becoming of age.
5. Representa,tion of another's ability 01' charactor, to be in writing.
6. What contracts for sale of goods must be in writing.
7. When speoific performance of a contract may bo onforced by a bill in oquity.
S. What deoree to be made; tho conveyanco to bc good.
n, 10. Enforoemont of tho docroe; provision in case of tho cloatll of the obligor
before conveyanco.
11. Administrator of tho contractor may potition for authority to make conveyanco.
SECT. 1.
No action shall be maintained in any of the fol:
2 lowing cases: '

First-To charge an executor 01' administrator, upon any
4 special promise to answer dumages out of his own estate.
Second-To charge any person upon any special promise to
G answer for the debt, default, 01' misdoings of another.
Third-To charge any persoll, upon an agreement made in
8 consideration of marriage.
Fourth-Upon <llIy contract for the sale of lands, tenements,
10 01' hereditaments, or of any interest in or concel'tling them.
Fiftlt-Upon any agreement that is not to be performed
12 within one year from the making thereot'.
Si:rtlt-UpOll any contract to pay a (lebt after a discharge
14 therefrom, under the bankrupt laws of the United States, 01'
15 assignment laws of this state.
1848, c. 52, § 1.
Unless the promise, contract 01' agreement upon which such
17 action is brought, or some memorandum or 110te thereof is in
18 writing, and signed by the party to be charged therewith, 01'
19 by some person thereunto lawfully authorized.
R. S., c. 136, § 1.
SECT. 2.
The consideration of any such promise, contract
2 or agreement, need not be expressed in said writing, but
3 may be proved by any other legal evidence.
R. S., c. 136, § 2.
SECT. 3.
No action shall be maintained upon any demand
2 discharged by the owner, his agent or attorney, generally 01'
3 specially authorized, for a less sum than the amount legally
4 due thereon, 01' for any good and valuable consideration.
1851, c. 213, § 1.
4. No action shall be maintained on any contract
2 made by a minor, unless he 01' some person lawfully author"
SECT.

CHAP'rEI~

3
4
5
6

111. SEOTION 5-9.

213

ized, ratified it, in writing, after he arrived at the age of
twenty-one years, except for necessaries, or real estate
of which he has received the title and retains the benefit
thereof.
1845, c. 166, ~ 1.
SECT. 5.
No action shall be maintained to charge any per2 son by reason of any representation or assurance concerning
3 the character, conduct, credit, ability, trade or dealings of
4 another) unless made in writing, and signed by the party to
5 be charged thereby, or by some person by him legally author6 ized.
R. S., c. 136, '§, 3.
SECT. 6.
No contract for the sale of any goods, wares, or
2 merchaildize, for thirty dollars or more, shall be valid unless
3 the purchaser accepts and receives part of the goods, or gives
4 some earnest money to bind the bargain, or in part payment
5 thereof, or some note or memorandulll thereof, is made and
6 signed by the party to be charged thereby.
R. S.) c. 136, ~ 4.
SECT. 7. If a person who has contracted in writing, to convey
2 real estate, dies before making the conveyance, the other
3 party may have a bill in equity, if filed within one year after
4 the grant of administration, in the snpreme judicial court, to
5 be heard and decided according to the proceedings in chan{) cery, to enforce specific perfQrmance of the contract by his
7 heirs, devisees, executor or administrator.
R. S., c. 136, ~ 5, 6.
SECT. 8.
If it appears that the plaintiff is entitled to a con2 veyance, the court may authorize and require the executor
3 or administrator to convey the estate, ill like manner as the
4 deceased ought to have done ; and if any of the heirs or de5 visees are in the state, and competent to act, the court may
6 direct them, instead of the executor or administrator, to con7 vey the estate, or join with either in such conveyance; which
8 shall pass the estate as fully as if made by the contractor.
R. S.) c. 136, ~ 7, 8.
SECT. 9.
If the defendant neglects or refuses to convey,
2 according to the decree, the court may render judgment for
3 the plaintiff, for possession of the land, to hold according to
4 the terms of the intended conveyance) and issue a writ of
5 seizin, as in a real action; under which the plaintiff, having
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SECTION 1.

obtained possession, shall hold the premises as effectually as
if conveyed in pursuance of the decree; or the court may
enforce their decree by any other process, according to chanR. S., c. 136, ~ g, 10.
cery proceedings.
SECT. 10.
If the person, entitled to such conveyance, dies,
before bringing his suit, or the conveyance is completed, or
such seizin and possession are obtained, his heir, devisee, or
other person entitled to the estate under him, may bring and
prosecute such suits, and shall be entitled to the conveyance,
or seizin and possession, in like manner as the obligee.
R. S., c. 136, § 1 t.
SECT. 11.
If the party, to whom any such conveyance was
to be made, or those claiming ubder him, do not commence a
suit, as before provided, and the heirs of the deceased party
are under age, or otherwise incompetent to convey the lands
contracted for, the executor or administrator of the deceased
may file a bill in equity in the supreme judicial court, setting
forth the contract and circumstances of the case; whereupon
the court, by their decree, may authorize such executor or
administrator to convey the estate in the manner the deceased
should have done; and such conveyance shall be deemed a
performance of the contract, on the part of the deceased, so
as to entitle his heirs, executors or administrators to demand
a performance thereof on his part.
R. S., c. 136, § 12.

Chalbter 112.
RECOGNIZANCES FOR DEBTS.
Sect. 1. Who may enter into recognizance.

2. l.'orm of recognizance.
3. The jnstice after recording it, to (leliver it to the oreditor.
4. May be filecl and recorded with clork of the conrts; .who may issue and renew
execntion thereon, to be executed by all proper officers.
6. When not to run against tho 1l1nds 01' body of the debtor.
6. Administrator of oreditor may tl1ke out execution; if debtor dies, or a.fter three
years, aetion of debt may be brought I1S on a judgment.
.
7. Consequence, if one of severnl debtors or creditors die.
8. Remedy, if execntion is wrongfully issued.
SECT. 1.
Any person, legally capable, may enter into re·
2 cognizance to pay a debt, as herein provided; and thereby
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3 subject his goods and estate, or his persoll, to be taleen in
4 execution.
R. S., c. 137, ~ 1.
SECT 2. Such recognizance may be taken before any
2 justice of the peace, and shall be in substance, as follows:
3
I, A. B., of - - , in the county of - - , do owe unto C.
4 D., of - - , in the county of - - , the sum of - - , to be
5 paid to the said C. D. on the - - day of - - ; and, if I fail
6 to pay said debt, at the time aforesaid, I will and grant, that
7 the said debt be levied of my goods and chattels, lands and
8 tenements, and in want thereof upon my body.
In testimony whereof, I have hereto set my hand and seal,
9
10 this - - - day of - - - ) in the year - - - .
R. S., c. 137, ~ 2.
SECT. 3. After such recognizance is signed, sealed and
2 aclcnowledged before said justice, and his certificate thereof
3 is annexed, it shall be delivered to the creditor; and the
4 justice shall keep a record of all recognizances taken by him.
R S., c. 137, § 3.
SECT. 4. If the debt is not paid at the time appointed) the
2 creditor may deliver the recognizance to the clerk of the court
3 of the county where taken, who shall record it in a book kept
it for that purpose, and place it on the files of the court; and
5 at any time within three years, after the debt becomes
6 due, without any order of conrt, he may issue an execution
7 thereon, including all interest due by the terms of the recog8 nizance, varying the form of the execntion accordingly, to
9 be renewed by the clerk, served and executed by all propel'10 officers, the same as any other execution,
R. S., c. 137, ~ ii, 5, 6, 7.
SECT. 5. It the sum originally due on such recognizance,
:3 does not exceed twenty dollars, execution shall not be issued
3 against the lands of the debtor; and if the sum is less than
4 ten dollars, it shall not be issued against his body.
R. S., c. 137, ~ 8.
SECT. 6. If the creditor dies before the debt is fully paid,
2 his executor or admimstrator may renew such execution in
3 his own name; and if the debtor dies, no execution shall
4 issue of course, but thecreditoi' in that case, and also after the
5 expiration of three years from the time of payment in the
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ti l'ecogniz:mce, may have an action of debt as in case of jndg-

R. S., c. 137, § 9, 10, 11.
SECT, 7',
'¥hel'e there are several debtors or creditors, and
one or more of them dies before the debt is paid, the rights of
the surviving creditors, and the obligations of the surviving
debtors, shaH be the same as in case of a judgment.
R. S., c. 137, ~ 12,
SECT. 8,
Any person injured by the suing out or service of
any such execlltion, shall have his remedy, by writ of audita
querela, or otherwise, as in case the execution had been sued
out lIpon a judgment.
R. S., c 137, ~ 13.
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RELIEF OF POOR DEBTORS.
ARRESTS AND DISCLOSURES 0:0{ )[ESNE pnOOESS.

,sect. 1. No arrest on mesne process, on contmct, except where specially provitled.

2.
3.
4.
6.
S.
7.
S.
9.
10.
11.
12.
13.
14.
15.
1G.

Dehtor ahout to leltve the stltte may he arrested in certain cases.
DiscloslU'e on snch arrest.
Notice thereof to he givcn to the plaintife
Mode of making disclosurc.
Justices may adjourn.
Adjudication of justices; effect of discharge.
Lien on property disclosed, how preserved.
Arrcsts allowed in actions not fOllllded on contructs.
Defendant may iu all cases disclose on returll of writ.
Effect thereof; lien on property disclosed.
Certificate of real estate disclosed to he filed in registry of deeds.
How to preserve lien on personal estate.
Disclosure on mesne proccss hy consent of parties.
Execution to issue against the hody, uuless there is a disclosure and discharge.
Certain property, which cannot he come at to he attached, to he delivered up on
disclosute.
17. Persons arrestcd may give hand to disclose in a certain time after jUdgment.

ARRESTS A:ND IMPRISONMENT ON EXECUTION, AND DISOLOSURES THEREON;

IS.
19.
20.
21.

OR AFTER JUDOUENT.

No arrest on execution if debt is less than ten dollars.
Arrests in other cases, and ohject thereof.
Bond may he given on such arrest; oondition and effect thereof.
Applieation hy a dehtor under hond 01' imprisoned, to a justiee for privilege of
poor dehtor's oath.
22. Justice to appoint the time and place and cite the creditor.
23. Citation, how served •
.24. Examination before two justices of' the quorum.

CHAPTER 113.
25.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
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26. Mode of examination.
When the justices may administer the oath.
Form of the poor debtOlJs oath.
Certain property disclosed, which cannot be come at to bo attached, may be
appmiscd off to the creditor.
Creditor may aceopt it within thirty days.
Form of justice's certificate of administmtion of ol1th.
Effect of suoh cortificato.
Preservation of creditor's lien on real estate disclosed.
Lien on persoual estate disclosed; cousequences if debtor or any person transfers or oonooals it.
Proceodings if debtor has given bond on mesne process.
Debtor in such case may go at large thirty days during the lien on the property
disclosed.
Effect of creditor's eloction to arrest on exooution 01' otherwise.
Bond taken on oxeoution to be returned therewith, for benefit of creditor.
Amount recovemble thereon, if forfoitod.
In all actions upon a debtor's bond, if it appol1rs that such debtor ha~ disolosed,
and taken poor debtor's oath. the plaintiff to recover only aotual damage.
The new judgment on any suoh bond to opemte as discharge of the old judgment
as far as it goes.
Persons incompotent as witnesses may take the poor llohtor's oath.
Costs for creditor if debtor is not discharged.
Disoharge of debtor's body, no dischl1rge of dobt.

GENERAL PROVISIONS APPLIOADLE TO OERTA.ra OASES OF AnRRES'l' AND INPRISONMENT.

45.
46.
47.
48.
49.
50,
52.
53.
54.
55.
56.
57.
58,
59.
60.
61.
62.
63.
64.

Bond to be valid, though not takon for the exaet amount.
Right to bail not impaired.
Limitation of suits on bond.
Manner of selecting the justices to take the disclosure; if two do not agroo, they
may select a tbird, find majority decide.
When the creditor delays to sclect a justice, the justice seleoted by debtor may
adjourn.
51. Liability of a debtor if he discloses falsely.
Liability of persons aiding in fruudulent coneoalment or tmnsfer of property.
Persons arrested for taxes, entitled to the priviloges of tbis chapter.
Variation in the form of the oath and certificate in such ease.
Privileges extended to colleetors and othcr officers, arrestcd for taxes committed
to them.
Disability of porsons committed for wilful trespass.
Servioo of a eitation:On a eorporation creditor.
Prison keeper may recluire the creditor to support the debtor. Special provision, if committed on severnl precopts.
Adjustment of price of artioles furnished to prisoner.
Citation to one of several joint creditors sufficient.
Effcet of voluntary release by creditor, from arrest on execution.
Officer may endorse sueh release on tho execution, and then levy the exccution
on property.
How jUllgment may be kept in foree, after such release.
Judges of mllllicipa[ und police courts may act us justices of tho [[UOrlllll.
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CHAPTER 113., SEO'l'IION 1-3.
PROVISIONS RELATING TO DEDTORS TO THE 8't!"I.'g;

65.
66.
67.
68.
69.
70.
71.
72.

Suoh 'debtor may apply to a justioe of the supreme comt.
Notico to be giyen to county [tttorney, or [tttorney genem!.
Procoedings and power to release the debtor.
Judge may disoharge him 01' the debt, on payment 01' seourity for a purt.
J niler to comply with decision of judge.
Adjudioation to be entorcd on the record.
Sume vowers yested in tho county commissioners.
Application by such debtor to t!Lko the poor debtor's o!Lth, and oit!Ltioll \0 tho
county attorney. County attorney to attend.
73. Oaths and oertificates in such eases.

Al'l'ests and disclosures on mesne process.

2
3
4
5

2
3
4
5
6
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9
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13
14
15
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SECT. 1.
No person shall be arrested on mesne process, in
any suit on any contract, express or implied, or on any judg~
men t founded all snch contract, except as provided in ~he
following section i and the writ or process shall be so varied,
as not to require the arrest of the defendant.
R. S., c. 148, ~ 1.
SECT. 2.
Any person, a resident within this state or not,
may be arrested and held to bail, 01' committed to prison all
mesne process, on any contract express or implied, when the
sum demanded amounts to tell dollars, or all a judgment
founded on contract, whell the debt originally recovered and
remaining dlle, is ten dollars or more, exclusive of interest on
such judgment, whrm he is aboLlt to depart and reside beyond
tho limits of this state, with property 01' means exceeding the
amonnt required [or his immediate support, if the creditor,
his agent or attorney, makes oath before a jnstice of the
peace, to be certified by snch justice on said process, that he
has reason to believe: and does believe that such debtor is
about so to depart and reside, and to take with him property
or means as aforesaid, and that the demand or principal part
thereof, amounting to at least ten dollars, is due to him.
R. S., c. 148, ~ 2.
SECT. 8.
On the arrest or imprisonment of any debtor, by
virtue of the preceding section, 011 req Llest to the officer or
jailer, who has him in cLlstody, he may be taken before two
disinterested justices of the peace and quorum, to be selected
as provided in the forty-sixth sectioll, to disclose the actual
state of his affairs.
R. S., c. 148, '§. 3.
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SECT, 4,
Previous to the disclosure, he shall gi ve due notice
to the creditor, his agent or attorney, of his intention, and of
the time and place for said disclosure, that the creditor,
agent or attorney may be present, and select one of the jnstices, and be heard thereon; such notice shall not be less than
one day for every twenty miles travel, exclusive of Sundays.
R. S" c, 148, ~ 4.
SECT. 5.
If the debtor makes a full disclosure, at the ap2 pointed time and place, to the satisfaction of said justices, of
3 the actual state of his affairs, and of all of his estate, prop4 erty, rights and credits in possession, expectation or reversion,
5 and answers all proper interrogatories in regard to the same,
6 and signs and offers to make oath to the truth of his said
7 disclosure and answers, before the justices, they shall admin8 ister to him such oath, and may hear such further and
9 proper evidence as may be offered upon either side.
R. S" c .. 148, ~ 5.
SECT. 6.
The justices may adjourn from time to time
2 if they see cause; and if either of the justices is not
3 present at the adjournment, the other may adjourn to another
4 time, but no such adjournment or adjonrnments shall exceed
5 three days in the whole, exclusive of Sundays.
R. S., c. 148, ~ 6.
SECT. 7.
On such examination, the justices may dischal'ge
2 the debtor from arrest and imprisonment, or remand him into
3 the custody of the jailar or other officer, as the case requires;
4 and, in case of such discharge, no execution, issuing on the
6 judgment in the suit or process, shall run against the body of
7 the debtor.
R. S., c. 148, ~ 7.
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SECT. 8.
All attachable property, disclosed by the exami2 nation, or so much as the creditor designates to satisfy his
3 demand, shall be held as attached from the time of the dis4 closure, until thirty days after final judgment, as in other
5 cases of attachment; and the officer shall make return thereof
6 on the writ 01' process, certifying the fact that the property
7 was so disclosed; and, if it is real estate, shall certify the
8 same to the register of deeds, as provided in section thirty
9' of chapter eighty-one; and, if the creditor requires it, at any
10 time before final judgment, the officer shall take into his cus-

.
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bECTIQN 9-12.

11 tody any part of the personal property so disclosed, sufficient
12 to secure the demand and hold it as in other cases.
R. S., c. 148, ~ 8.
9. In all actions, not founded on contract, or on a
judgment on such contract, the original writ or process shall
run against the body of the defendant, and he may be thereon
arrested and imprisoned, or give bail, as provided in chapter
R. S., c. 148, ~ 9.
eighty-five.
SECT.

2
3
4
5

SEOT. 10.
vVhen any person is served with an original
2 writ, or other mesne process, founded on such contract or
3 judgment, in auy other manner than by arrest of the body,
4 at any time before final judgment, he may appear before the
5 court or justice, before whom such writ or process is pending,
6 or before a disinterested commissioner or commissioners,
7 appointed by said court or justice, and submit himself to
8 examination; and such court, justice, or commissioner, after
9 giving like notice of the time and place of hearing, as pro10 vided in the fourth section, shall take the discloslll'e of such
11 person; and the like proceedings shall be had before snch
12 court, justice or commissioner, as is provided in the fifth and
13 sixth sections, when before two justices of the peace and
14 quorum, and with the like effect.
R. S., C. 148, ~ 10.
SEOT. 11.
On sueh examination, the court, justice, or com2 missioner, except as is provided in the sixteenth section,
3 may determinfl that the execution on the judgment recovered
4 in the suit, shall run against the property only of the defend5 ant, or otherwise, as justice may require, on the facts so
() disclosed or proved; and all attachable property, so disclosed
7 from the time of the disclosure, shall be held attached, as
8 provided in the eighth section, and subject to the provisions
9 of the two following sections.
R. S., C. 148, ~ II.
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SEOT. 12.
If the disclosed property is real estate, the court,
justice or commissioner, shall deliver to the plaintiff a certificate thereof, stating the names of the partifls and the
amount of the claim in the writ, which the plaintiff shall file
with the register of deeds for the county or district where the
estate is situated, within five days after the date thereof; and
the register shall enter and file the same, in like mannnpl' ~p
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8 returns of officers making attachments on real estate, and be
9 entitled to the same fees from the plaintiff.
R. S., c. 148, ~ 12.
SECT. 13.
If personal estate, liable to attachment, is dis2 closed, and the plaintiff makes application, and states that
3 he is apprehensive that said property may be removed or
4 concealed, so that it cannot be taken on execution, the court,
5 in term time, or any justice themof in vacation, or the jus6 tiCA of the peace, before whom the suit is pending, may issue
7 an order, duly signed, directing any officer authorized to serve
8 processes in the suit, to take such property into his cllstody,
9 and hold it as if originally attached; and such officer shall
R. S., c. 148, '§ 13.
10 execute the same accordingly.
SECT. 14.
At any time before or after the return day of any
2 such writ or process, the Farties to the suit, by a written
3 agreement, may appear before any justice of the peace and
4 quorum, in the cOllnty where the suit is pending; and the
5 defendant shall make the disclosures, and subHlit to tbe
6 examination and proceedings, required in tlUl tenth section,
7 before a commissioner; and the record thereof shail be re8 turned to the court or ju:;;tice before which the suit is pending,
9 before final judgment; where the proceedings shall be the
10 same, as if the disclosure had been before a commissioner
R. S., c, 148, '§ 14.
11 appointed for the purpose.
SECT. 15.
If no such disclosure and examination are made
2 before final judgment, or if the result of such disclosure and
3 examination is adverse'to the defendant's right to exemption
11 f1'om arrest, the execution shall run against his body.
R. S., c. 148, '§ 15.
SECT. 16.
If, on the disclosure and examination of any
2 debtor, pursuant to the fifth and tenth sections, before final
3 judgmen t, it appears that he possesses, or has in his power,
L1 or with intent to protect the same from, his creditors, has
5 assigned, secreted, or otherwise disposed of, any bank bills,
G notes, accounts, bonds, other contracts or property, not ex'7 empted from attachment, bnt which cannot be come at to be
8 attached, from its nature or otherwise, the debtor, if under
9 arrGst, shall not be released, nor shall his person be exempted
10 fr0111 arrest, on execution issned on the judgment l'ecovererl.
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SECTION 17-1S.

in such suit, unless he assigns and delivers to snch person, as
the examining magistrate, court, or commissioners, appoint,
all such property, or so much of it as they adjudge sufficient
security for the creditor; to be held by him, under the direction of the court, or jnstice, before which the suit is pendmg,
in trust for the parties, that it may be applied and appropriated, as provided in sections twenty-nine and thirty.
R. S., c. 148, § 16.
SECT. 17.
·When any person is arrested or imprisoned, on
mesne process, in a civil action, he may be released, by
giving bond in double the sum for which he is arrested or
imprisoned, to the plaintiff, with surety, or sureties, to his
acceptance, or approved by two justices of the peace and
quorum, ofthecounty where the arrest or imprisonment is made;
said justices to be selected in the manner prescribed in the
forty-sixth section; and, if they disagree, the same proceedings shall be had as are there directed, and a majority shall
dee ide on the sufficiency of the surety or sureties; the bond
to be conditioned that, within flfteen days after rendition of
judgment, or after the adjonrnment of the court, in which
the judgment is rendered, he will notify the creditor, his
agent or attorney to attend at a certain place in the county, at
a time not more than thirty, nor less than fifteen days after
such notice, for the purpose of disclosure and examination,
under the provisions of the thirty-fifth section; and that he
will then and there submit himself to examination, and make
true disclosure of his business affairs and property, on oath,
and abide the order of the justices, in manner provided in
sections thirty-five, thirty-six and thirty-seven; and if the
officer serving the writ, takes such bond, he shall return it to
the court or justice where the suit is pending.
R. S., c. 148, § 17. 1848, c. 85, § 6.

II.-Arl'(s;s and imprisonment on execu.tion, and disclos1tres thereon; or after ju.dgment and e.tfect thereof.

ARTICLE

SECT. 18.
No person shall be arrested on an execution
2 issued on a judgment in any suit, founded on a contract,
3 express or implied, where the debt is less than ten dollars,
4 exclusive of costs; or in any suit founded on any prior judg-
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5 ment on contract, where the amount of the origillal debt,
6 remaining due, is less than dollars, exclusive of costs;
7 and the form of the process shall be varied accordingly.
R. S., c. ] 48, ~ 18.
SECT. 19.
In all other cases, except where express pro2 vision is by law made to the contrary, executions shall rull
3 against the body of the judgment debtor; and he may be
4 arrested and imprisolled thereon, for the plll'pose of obtaining
5 a discovery of his property, wherewith to satisfy the same,
6 as hereinafter stated.
R. S., c. 148, ~ 19.
SECT. 20.
·When any debtor, arrested or imprisoned on
2 execution issued on a judgment in a civil suit, gives bond to
3 the creditor, with sufficient surety, or :snreties, approved in
4 writing, by the creditor, or by two justices of the peace and
5 quorum, of the county where the arrest is made, selected in
6 the manner prescribed in the forty-sixth section i and if they
7 disagree, the same proceedings shall be had as are there di8 rected, and a majority shall decide on the sufficiency of the
9 surety or suretics, in double the sum for which he is so
La arrested or imprisoned, conditioned, that he will, within six
II months thereafter, cite the creditor before two justices of the
[2 peace and of the quorum, and submit himself to examination,
[3 and take the oath prescribed in the twenty-eighth section of
14 this chapter, pay the debt, interest, costs and fees, arising in
15 said execution, or deliver himself into the custody of the
16 keeper of the jail, into which he is liable to be committed
17 under the said execution, he shall be released from his said
R. S., c. 148, ~ ~O.
18 arrest or imprisbnment.
1848, c. 85, ~ 6.
SECT. 21.
Any debtor, who has given bond pursuant to the
2 provisions of the seventeenth and twentieth sections, within
3 the time limited by his bond, and any person in prison, by
4 force of an execution, in a civil snit, may apply, in writing,
5 to any justice of the peace of the county in which he is
6 arrested or imprisoned, claiming to have the privilege and
7 benefit of the oath authorized by the twenty-eighth section;
8 or, if the d~btor is imprisoned, the keeper of the jail; if the
9 debtor requests him, shall make such application in his
R. S., c. 148, ~ 21.
10 behalf.
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SECT. 22.
The justice shall thereupon appoint a time and
place for the examination of the debtor, and give notice to
the creditor, by a citation under his hand and seal, to be
served and returned by any officer qualified to serve any
civil process between the same parties.
R. S., c. 148, ~ 22.
SECT. 23.
The citation shall be served on the creditor, by
reading it to him, or by leaving an attested copy thereof at
his last and usual place of abode, or by giving him an
attested copy thereof in hand, fifteen days at least, before the
time appointed for the examination, if the creditor is alive
and within the state; otherwise it shall be served in like
manner on the person who was his attorney in the suit, the
executor or administrator of a deceased creditor, or some
known authorized agent; and if no such representative can
be found in the state, a copy of the citation shall be left in
like time with the clel'k of the court or magistrate, from
whom the execution issued.
R. S., c. 148, ~ 23. 1842, c. 31, ~ 19.

SECT. 24.
The exaniination shall be before two disinter2 ested justices of the peace and quorum for the county, who
3 shall have like power to adjoul'll, as is provided in section
4 SiX.
R. S., c. 148, '§> 24.
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SECT. 25.
The justices shall examine the citation and
return, and if found correct, shall examine the debtor on his
oath, concerning his estate and effects, and the disposal
thereof, and his ability to pay the debt for which he is committed; and hi)ar any other legal and pertinent evidence,
adduced by the debtor or creditor.
R. S., c. 148, ~ 25.

26. The crec~itor may propose to the debtor any
interrogatories pertinent to the enquiry, and, if the creditor
requires it, they shall be answered in writiQg, and the
answers signed and sworn to by the debtor; and the ~reditor
may have a copy of the interrogatories and answers, certified
by the justices, on paying therefor twelve cents a page.
R. S., c. 148, ~ 26.
SECT.
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SECT. 27.
If, npon such examination, and the hearing of
2 such evidence, the justices are satisfied that the debtor's
3 disclosure is true, and they do
, not discover any thing therein
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4 inconsistent with his taking the oath, set forth in the next
5 section, they may administer it to him. R. S., c. 148, ~ 27.
SECT.

28.

The oath shall be in the form following:

2
I, - - - - , do solemnly swear, (or affirm) that I have
3 not any estate real or personal, in possession) reversion or
4 remainder, except the goods and estate expressly exempted
5 by statute from attachment and execution, and the property
6 I have now disclosed; and that I have not since the com7 mencement of this suit, or the time when the debt or cause
8 of action, or any part thereof, on which this suit was brought,
9 was contracted by me, directly or indirectly sold, loaned,
10 leased, or otherwise disposed of, or conveyed or entrusted to
11 any person or persons, whomsoever, all or any part of the
12 estate, real or personal, whereof I have been the lawful
13 owner or possessor, with any intent 01' design to secure the
14 same, or to receive or expect any profit, advantage or benefit
15 therefrom, to myself or others, with an intent or design to
16 defraud any of my creditors So help me God; (01') this I
17 do under the pains and penalties of peljury, if the debtor
lR affirms.)
R. S., c. 148, ~ 28.
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SECT. 29.
When from the disclosure of any debtor arrested
or imprisoned on execntion, it appears that he possesses, or
has under his control any bank bills, notes, accounts, bonds,
or other contracts or property not expressly exempted by
statute from attachment, which cannot be come at to be
attached, and if the creditor and debtor cannot agree to apply
the same in part or full discharge of the debt) the justices
before whom the disclosure is made, shall appraise and set
off such property or enough of it to satiSfy the debt, cost and
charges; and the creditor or his attorney if present, may
select the property to be appraised. If the creditor accepts
thereof, it may be assigned and delivered by the debtor to the
creditor, and applied in satisfaction of his demand, in whole
or in part. If any particular article of property thus
appraised and set off, and necessary and convenient to be
applied in satlsfaction of the execution, exceeds the amount
or balance due thereon, and is not divisible in its nature, the

~9
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18 creditor may take it, on advancing to the debtor the overplus,
19 01' securing the same to the satisfaction of the justices.
R. S, c. 148, § 29. 1848, c. 85, ~ 5.
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SECT. 30.
If the creditor is absent, or does not accept the
same as aforesaid, the debtor shall deposit with the justices
an assignment in writing, to the creditor, of all the property
thus appraised and set off; and the justices shall make a
record of such proceedings and cause the property so disclosed, to be safely kept and secured for the term of thirty
days thereafter, to be delivered to the creditor with the assignment, on demand, within ~that time. If not so demanded,
they shall be returned to the debtor.
R. S., c. 148, ~ 30.

SECT. 31.
After administering the oath to the debtor, and
'2 the property so disclosed is duly secured, the justices shall
3 make out and deliver to the debtor, a certificate under their
4 hands and seals in the form following:

STATE OF MAINE.
6 - - - , ss. To the sheriff of the county of - - - , or his
7 deputy, and to the keeper of the jail at - - , (or to any cor··
8 oner or constable.)
9
10
11
12
13
14
15
16
17
18
19
20
21
22

[L. s.] lYe, the subscribers, two disinterested justices of the
[L. s.] peace and quorum, in and for said county,of---,
hereby certify that - - , a poor debtor, arrested 011 a ce1'tain execution issued by (here insert the name and style of
the comt, or of the justice of the peace, and the amount of
the judgment, and date of the judgment and execution,) and
committed to the jail at - - aforesaid, (or mihrged 011 giving bonds to the creditor, as the case may be,) hath caused
- - , the creditor, to be notified according to law, of his the
said debtor's desire of taking the benefit of the one hundred
and forty-eighth chapter of the revised statutes of this state,
entitled "relief of poor debtors;" that in our opinion he is
clearly entitled to have the oath prescribed in the twenty
eighth section of said chapter, administered by us, ancI that
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23 we have, after due caution to him, administered said oath to
24 him.
Witness our hands and seals, this - - day of - - , in the
25
26 year - - .
- - --, ?Justices of the peace and
-- --, ~
of the quorum.
R. S .• c. 148, ~ 31.
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SECT. 32.
'I'he debtor, on delivering the certificate to the
prison keeper, or filing it in his office, if imprisoned, shall be
set at liberty, so far as relates to the execution; and his body
forever after, shall be free, from arrest thereon, and on every
subsequent execution issued on the judgment, or on any other
judgment founded thereon, except as provided in sections
thirty-four, fifty, and fifty-one.
R. S., c. 148, ~ 32.
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SECT. 33.
When a debtor in execution discloses before two
justices of the peace and quorum, as herein provided, any
real estate liable to be seized on execution, the jnstices
shall give the credilor a certificate thereof, therein stating the
names of the parties, and the amount of the execution; and
the creditor shall have a lien thereon for thirty days thereafter, if he files the certificate with the register of deeds of
the county or district, where the real estate lies, within five
days from the date of the disclosure; and the register shan
enter and file the same, in like manner as mentioned in
section twelve.
R. S., c. 148, ~ 33.

SECT. 34.
If the debtor discloses any personal estate, liable
to be seized on executi~n, the creditor shall have a lien for
thirty days thereon, or so much thereof as the justices in
their record judge necessary; and if the debtor transfers.
conceals or otherwise disposes thereof, within said time, or
suffers it to be done, or refuses to surrender it, on demand of
any proper officer, having an execution on the same judg.,
ment, the debtor shall receive no benefit from the certificate
described in section thirty-one; and the creditor may recover
against him, or any person fraudulently aiding or abetting in
such transfer, concealment or disposal, donble the amount
12 due on said execution, in an action on the case; and any
13 execution on a judgment in such action, shall run against
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14 the body of the debtor, and other persons so aiding and abet15 ting; but the payment of such judgment shall be a satisfaction
16 of the original debt.
R. S., c. 148, § 34.
35. Any debtor, who has given bond, as provided in
section seventeen, after judgment, may apply to a justice of
the peace of the countywhere he was arrested, and the justice
shall issue a citation to the creditor, his agent or attorney;
and an examination and disclosure may be had before two
justices of the peace and quorum, within the time specified
in the bond; und the same proceedings shall be had, and the
same results follow, as in case of a debtor disclosing after
arrest or imprisonment on execution, except as mentioned in
the following section.
R. S., c. 148, ~ 35.
SECT.
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SECT. 36. If the debtor, @n such examination, does not entitle himself, in the opinion of the jnstices, to the benefit of
the oath provided in section twenty-eight, and it appears that
the debtor, at the time of the examination, has any real or
personal estate, liable to attachment, or has other property
such as is described in section twenty-nine, the justices shall
permit him to go at large upon the bond ~o given, dl1l'ing the
thirty days tbe creditor's lieu exists on the property disclosed;
and, dming that time, the creditor may arrest the debtor on
execlltion, or enforce his lien on the property, at his election.
R. S., c. 148, ~ 36',
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SECT. 37. If the creditor elects to arrest the debtor, within
the thirty days, and the officer having the, execution, returns
that the debtor is not found, his bond shall be forfeited, and,
on judgment thereon, execution shall issue for the amolmt of
judgment in the original suit, and interest ther(.'ol1. If the
debtor is not arrested, within that time, and does not avoid
arrest, his person shall be forever discharged frol11 arrest on
any execution, issued or founded on such judgment.
R. S., c. 148, ~ 37.
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SECT. 38.
Every officer, serving an execution and taking a
bond, as provided in the twentieth section, shall return the
bond therewith, for the benefit of the creditor, who l1Jay
receive the same, on filing a copy thereof with the clerk of
the court, judge, or justice, to whom such execution and

OHAPTER 113. SECTION 30-42.

229

6 bond is returned. He may also receive from the prison
7 keeper any such bond, in his hands, on the like terms.
R. S., c. 148, ~ 38.
SEOT. 39.
If the debtor fails to fulfill the condition of any
2 such bond, it shall be forfeited, and judgment in any snit
3 thereon, shall be rendered for the amount of the execution
4 and costs, and fees of service, with interest on the same,
5 against all the obligors; and a special judgment also ren6 dered against the said principal debtor for a further sum
7 equal to the interest on the same, at the rate of twenty per
8 cent. by the year, after the breach of the bond.
R. S., c. ]48, ~ 39.
SECT. 40.
III all actions commenced in the supreme judicial
2 court, on any bond given by a debtor on mesne process,
3 execution or warrant of distress, if it appears that prior to
4 any breach thereof, the principal therein has been allowed
5 and has taken the oath prescribed in the twenty-eighth sec6 tion, before two justices of the peace and quorum, the
7 damages shall be assessed by the jury, if either party requests
8 it, otherwise by the court. 'The amount assessed shall be
9 the real and actual damage, and no more; and either party
10 may introduce any legal evidence on that point. In all such
11 actions before a justice of the peace, municipal or police
12 judge, the plaintiff may recover the real and actual damage
13 sustained by a breach of the bond and no more.
1848, c. 85, ~ 2, 4.
SEOT. 41.
In any such action, if the whole amount due
2 upon the execution or warrant of distress is recovered, the
3 new judgment shall operate as a discharge of said execution
4 or warrant of distress; if only a part iiB recovered, it shall
5 operate as a discharge of such part. If the amount of dam6 age is not more than twenty dollars, the plaintifr's costs
7 shall not exceed a quarter part of the damage,l1otwithstand8 ing the penal sum of the bond is more than twenty dollars.
9 If the verdict or judgment, is that the creditor has sustained
10 no damage, no cost shall be allowed to either party.
1848, C. 85, ~ 3.
SECT. 42.
No debtor shall be precluded from taking any
2 oath, prescribed in this chapter for his relief, on account of
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having been convicted of any crime, or being otherwise
disqualified to testify as a witness in judicial proceedings;
and nothing herein contained, except as provided in the thirtyfourth, forty-seventh and forty-eighth sections, shall prevent
any debtor, who fails to obtain his discharge, from obtaining
a certificate for that reason, at a future examination for the
same debt.
R. S., c. 148, ~ 40.
SECT. 43.
If any debtor fails in his application for a discharge from arrest or imprisonment, the creditor shall recover
his costs, to be taxed as in actions before justices of the peace;
and the justices shall issue execution therefor.
R. S., c. 148, ~ 41.
SECT. 44.
No release of any debtor or prisoner, under the
provisions of this chapter, shall affect or impair the right of
the creditor to his debt or demand; but the same shall remain
in full force against the property of the debtor, the same
R. S., c. 148, '§. 42.
as if such release had not been given.

ARTICLE

IlL-General Provisions and Rules, applicable to certain specific cases of arrest and imprisonment.
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45. When any officer, holding a debtor under arrest
or imprisonment, is reqnired to take from him any bond
herein described, and from mistake, accident or misapprehension, in fixing the penalty thereof, exceeds or falls short
of the sum required by law, the bond, notwithstanding, shall
be valid, and the officer shall not be responsible to either
party, beyond the actual damage.
R. S., c. 148, '§. 43.
SECT. 46.
Nothing herein contained, shall impair the right
of any person to bail on mesne process. R. S., c. 148, ~ 44.
SECT. 47.
No suit for the breach of any bond herein authorized to be given, shall be sustained, unless commenced within
one year after the forfeiture; except that the provisions of
sections twelve and thirteen of chapter one hundred and six,
R. S., c. 148, '§. 45.
shall be applicable to such suits.
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SECT. 48.
In all cases of disclosure herein provided for, the
justices selected to hear it, shall reside in the town where it
is to be made, or in an adjoining town: the debtor may select
one jnstice, and the creditor, his attorney or agent, if comvenient, may select one; otherwise the officer having the

SECT.
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debtor in charge, or if he is at large, the sheriff, deputy, con~
stable or coronel' who., might legally serve the precept on
which he was arrested, may select one, and such officer may
select, if the parties or either of them decline; if the creditor
selects a justice, he shall procure his attendance at th,e time
and place appointed in the citation for hearing the debtor's
disclosure. If the justices do not agree, they may select a
third, and a majority shall decide; and if the justices cannot
agree on a third, he may be selected by the officer, as before
mentioned.
R. S., c. 148, ~ 46. 1844, c. 88, ~ 1. 1848, c. 85, ~ 1.
SECT. 49. ~Vhell the creditor neglects, refuses or unreasonably delays to select a justice, the justice selected by the
debtor may adjourn once, if he deems it necessary, not
exceeding twenty-four hours, Sunday excluded, to enable the
debtor to procure the attendance of another justice.
1846, c. 215, ~ 1.
SECT. 50. ~Vhen a debtor, herein authorized or required to
disclose on oath, wilfully discloses falsely, withholds or
suppresses the truth, the creditor may bring a special action
on the case against him, whether he is criminally prosecuted
or not, particularly alleging the false oath and fraudulent
concealment of his estate or property, and, on oath before
some justice of the peace, may declare his belief of the truth
of the allegations in the writ and declaration, and the justice
administering the oath, shall certify the same on the writ;
and therellpon the debtor shall be held to bail, or in default
thereof, committed to jail to abide the judgment in the suit.
R. S., c. 148, ~ 47.
SECT. 51. If the creditor prevails in the suit, judgment
shall be rendered against the debtor, for double the amount
of the debt and charges on the former judgment; and the
debtor may be arrested and committed to prison on any execution, issued on the judgment last recovered, without any
privilege of release or dischal:ge, except by payment or the
consent of the creditor.
R. S., c. 148, ~ 48.
SECT. 52. Any person, who knowingly aids 01' assists a
debtor or prisoner, in a fraudulent concealment or transfer of
his property, to secure it from creditors, and prevent its
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seizuro by attachment or levy on execution, shall be liable,
in a special action on the case, to any creditor who sues
therefor, in double the amount of property so fraudulently
concealed or transferred, but not to exceed double the amount
of such creditor's demand.
R. S., c. 148, <§> 49.
SECT. 53.
Any person, arrested or imprisoned, by virtue of
a warrant for the collection of a public tax, shall be entitled
to the privileges, and subject to the obligations under the
provisions of this chapter, in all respects, as if arrested or
committed on execution for debt, and for all the purposes of
notice and other proceedings, relating to the discharge frorn
arrest or imprisonment of the person taxed, the "assessors by
whom sllch warrant was issued, shall be regarded as the
creditors.
R. S., c. 148, § 50.
SECT. 54.
In case of taking the oath, set forth in the
twenty-eighth section of this chapter, it may be varied by
substituting for the words, "commencement of the suit," or,
"the time when the debt or cause of action, or any part
thereof, on which this suit was brought, was contracted by
me," the following, "assessment of the tax for which I have
been arrested;" and for the words, "any of my creditors,"
the following, "any town, plantation, or parish;" and the
certificate of discharge shall be varied, by substituting the
words, "a warrant for taxes," for "exec ution," and "assesSOl'S" for "creditors."
R. S., c. 148, <§> 51,52.
SECT. 55.
When a constable, collector or deputy sheriff is
anested or committed to jail, for default on account of any
taxes committed to him to collect, he shall be subject to the
provisions and have the privileges of this chapter; and, in
all proceedings under it, the assessors assessing the taxes,
shall be deemed the creditors, and corresponding verbal
alterations shall be made in the oath and certificate of
discharge.
R. S., c. 148, <§> 53.
SECT. 56.
When in the trial of an action of trespass upon
property, the court, jury, or magistrate, determines that
such trespass was committed wilfully, and record is made of
the fact, and the same is noted on the margin of the execution on such judgment, if the debtor is thereon arrested and
committed to prison, he shall nut be entitled to give any bond
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provided in this chapter, for his liberation; and if he applies
to take the oath described in section twenty-eight, no notice
shall be issued to the creditor, till at least thirty days after
his commitment.
R. S., c. 148, § 54.
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SECT. 57.
When in any proceeding for the relief of a debtor
under this chapter, the creditor is a corporation, the citation
may be served on any individual on whom the service of a
writ could be legally made, or on the attorney of the COl'POration in the suit; but it shall not be necessary to extend the
time of notice beyond the times herein mentioned.
R. S., c. 148, <§. 55.

SECT. 58.
When any person is committed to prison on
2 mesne process or execution, or having given bond on execu3 tion to be discharged from arrest or imprisonment, delivers
4 himself into the custody of the jailer, to save the condition of
5 his bond, the keeper of the prison may require of the creditor,
6 his agent or attorney, security for his support, in case he
7 claims relief as a pauper; and unless the secur~ty is furnished
8 within eight days after the request, satisfactory to the keeper,
9 or money paid in ad vance, from time to time, as needed
10 for the debtor's support, the keeper may release him; but,
11 when any debtor is committed on more than one execution
12 at the same time, the keeper shall be entitled to pay for
13 board, only on the first execution, and such board shall be
14 paid for equally by all the creditors, on whose executions the
15 debtor is committed; and the creditor, first committing, shall
16 have a right of action against the other committing creditors
17 for their proportion of such board; and if the debtor commit18 ted on several executions is discharged on the firs,t, the jailer
19 shall give a new notice to the creditor, on whose execution
20 the debtor was next committed, of his liability to pay for the
21 support of such debtor, in like manner as on the first
22 execution.
R. S., c. 148, <§. 56. 1842, c. 23, <§. 1.
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SECT. 59.
In case of dispute about the price of any articles
furnished a prisoner confined for debt, the county commissioners may determine the same, not in any case exceeding
the amount specified in section nine, chapter one hundred
and nineteen.
R. S., c. 148, ~ 57·
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SECT. 60.
When notice is given by any jailer, under the
fifty .. seventh section) to the creditors, or by any debtor to his
creditors, of an intended disclosure, under the provisions of
this chapter, and there is morc than one creditor in the same
suit, such notice given to one of them, who is in the state,
R. S., c. 148, <§. 58.
shall be deemed sufficient for all.
SECT. 61.
Any creditor, who has caused his debtor to be
arrested or imprisoned on execution, may discharge him
therefrom, by giving to the officer making the arrest, or leaviug with the prison keeper, a written permission for the
debtor to go at large; and such discharge shall not release
the goods and estate of the debtor from the debt and costs;
bnt his body shall be forever exempted from arrest or imprisonmen t on such execution, or any process founded on the
same judgment.
It. S., c. 148, ~ 59.
SECT. 62.
If the body of any debtor, arrested or imprisoned
on execution, is released in any of the modes hereby authorized, the officer having snch debtor in custody, at any time
after sucli release, on the creditor's request, shall indorse
on the execution a certificate of the fact and cause of such
release; and if it is before the return day of the execution,
notwithstanding the relcase, it may be levied on the debtor's
goods and estate; and, if thc return day is passed, it may be
renewed lil,e other executions, exccpt that it shall not run
against the debtor's body.
R. S., c. 148, § 60.
SECT. G3.
1,Vbethcr such indorsement is made on the cxecutions or not, the judgment on which it was issued, may be
revived or continued in force with the said exception, by an
action of debt, or scire facias to be brought, as in other cases
of judgment.
R. S., c. 148, ~ 61.
SECT 64.
The judge of any rimnicipal or police court
within his county, shall have the same powers, and be subject to the like duties and~ obligations, under this chapter, as
any justice of the peace and quorulll in the same county.
R. S., c. 148, ~ 62.

ARTICLE

IV.-Special provisions 1'elating to debtors to the state.

SECT. 65.
Any person committed to jail, in any county, on
2 execution, warrant of distress, or other final civil process for
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debt, penalty or costs due to the state, may make application
in writing, to a justice of the supreme judicial court, for
relief, whether the court is it} session or not; and, on such
application) he shall appoint ~ convenient, tim~ and place to
inquire into the circumstances of the petitionC;)r.
R. S., c. 148, § 63.
SECT. 66.
Before a hearing thereon, the justice shall give
such notice as he thinks propel' of the pendency thereof, to
the county attorney for the county where the commitment is
made, or to the attorney general; and he shall attend the
hearing in behalf of the state.
R. S., c. 148, ~ 64.
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SECT. 67.
The justice shall consider all propel' evidence,
offered on either side, and may require the oath of the
petitioner to all or any of the facts by him stated; and if
satisfied that the prisoner is unable to pay any part of the
amount due on thp, process, on which he is committed, may
order his discharge from imprisonment, having first administered to him, if he thinks proper, an oath substantially in the
form of the oath, prescribed by the twenty-eighth section,
R. S., c. 148, ~ 65.
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68. If on examination, it appears to the justice
that the prisoner is able to pay only a part of the amount
due, he shall order his release from imprisonment; and if he
thinks it more for the interest of the state, may order the
whole debt to be discharged, upon his paying or securing
such sum of money, or assigning to the state such securities
or other property, at such time and in snch manner, and to
be deposited with such public officer, as he directs.
R. S., c. 148, § 66.
SECT.

I

SECT. 69.
The prison keeper having charge of the debtor,
2 shall thereupon release him from confinement, or give him a
3 tull discharge from the demand, on the terms prescribed.
R. S, c., 148, § 67.
SECT. 70.
If such proceedings are had when the supreme
2 judicial court is not ill session for the county, the justice shall
3 cause his adjudication and discharge to be entered of record,
4 as of the last preceding term of the court in the county.
R. S., c. 148, ~ 68.

236
2
3
4
5
2
3
4
5
6
7
8
9
10
11
12
13
14

2
3
4
5
6
7

CHAP'1.'EIt

m.

SEOTION 71-73.

StCT. 71.
The courts of county commissioners in their
cOll11ties, at a regular session, or a majority thereof in vacation, l11ay exercise the same powers, and their proceedings
shall have the like effect, on application made to them, as is
R. S., c. 148, <§> 69.
provided in the six preceding sections.
SECT. 72.
Any person committed on execution, as mentioned in section sixty-five, who is desirous of taking the oath
prescribed in section twenty-eight, may make applicattotl to
the jailer havibg hindn custody, and the jailer shall apply
in writing, in his behalf, to a justice of the peace; and the
said justice shall thereupon issue a citation, as prescribed in
the twenty-second section, directed to the county attorney of
the county for which the commitment is made; and the said
citation shall be served and returned, and proceedings thereupon may be had, in the same manner and with the like
effect, as in cases where notice is served on individual
creditors or their attorneys; and the county attorney, on such
notice, shall attend, by himself or some competent substitllte,
at the time and place, as attorney for the state.
R. S., c. 148, § 70, 71.
SECT. 73.
Upon such examination, the justices of the peace
and quorum, before whom the debtor appears, may, if they
see cause, administer to him an oath, substantially like that
prescribed in the twenty-eighth section, with proper verbal
alterations to conform to the case, and may grant a similar
certificate of discharge, which shall have a like effect, as in
th-e cases before mentioned.
R. S., c. 148, <§> 72.

