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TITLE TENTH.

OF· CIVIL ACTIONS, THEIR VARIOUS FORMS, LIMITATIONS AND
PROCEEDINGS AND EVIDENCE THEREIN.

Chap. 114. Of the commencement of civil actions, endorsement and service of

writs, attachment of pl'Oporty, arrest and taking bail.
115. Of proceedings in civil actions in court.
.
116. Of justices of the peace and their power in civil cases, and proceedings therein.
117, Of the levy of executions on personal property.
118. Of bail in civil actions.
119. Of trustee process or foreign attachment.
120. Of actions by and against executors and administrators.
121. Of partition of rea~ estate by supreme judicial court, and distriot
court.
122. Location of reserved lands.
123. Of granting reviews.
124. Of actions of review.
125. Of mortgages, their redemption and foreclosure.
126. Of the rights of erecting mills and mill dams anu of flowing land8,
and the mode of obtaining damages therefor.
127. Of inquests of office and informations for intrusions.
128. Of forcible entry and detainer.
129. Of waste and trespass on real estate.
130. Of replevin of beasts and chattels.
131. Of bastard children and their maintenance.
132. Of personal property seized and lost g'oods, and proceedings thereon.
133. Of depositions and mode of tailing them, and of witnesses.
134. Of commissioners to take acknowledgement of deeds and other contracts, and depositions in other States.
135. Of the selection and service of jurors.
136. Of the prevention of frauds and perjuries in contracts and in actions
founc:.ed thereon.
137. Of recognizances for debts.
138. Of reference of disputes, by consent before a justice of the peace.
139. Of timber and cord wood, and how it may be di$posed of ill celtain
specified cases.
140. Of habeas corpus.
141. Of the writ of audita querela.
142. Of the writ for replevying a person.
143. Of writs of error and certioral'i.
144. Of the action of dower.
145. Of real actions.
146. Of limitation of personal actions.
.
147. Of limitations of real actions and rights of entry.
148. Of the relief of poor debtors.
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CHAPTER I :ttl.
OF THE COMMENCEMENT OF CIVIL ACTIONS; ENDORSEMENT
AND SERVICE OF WRITS; A'l'TACHMENT OF PROPERTY;
ARREST AND TAKING BAIL.

Sect.

1.
2.
5.
4.
5.
6.
7.
8.
9.

Present forms of all precepts us they are now established.
'VVhere action is to be brought, when both parties live in the State.
Where, on sheriff's and coroner's bonds.
''''here, actions on judgments rendered in this State.
vVhere, if rendered in another State, or by a court of the United States.
vVhere, actions against a county.
vVhere, actions by a county.
Where-actions between a corporation and a county.
vVhere-actiolls against a county by an inhabitant thereof.
10. "Vhere, actions between two counties.
11. Where, between towns, plantations, parishes and school districts, and
other similar corporations.
12. vVhere, when the action is between either of the last named corporations, and any other corporation or an individual.
IS: When one of the parties is a corporation of any other kind than tbose
mentioned, where the action shall be brought.
14. Actions to recover a forfeitlll'c, to be brought in county where offence
was committed; unless, &c.
15. Where, when defendants live in different counties in justice actions.
16. VVhat writs shall be endorsed and when.
17. How when there are two or 1110re plaintiffs, and one lives in the State,
and not the others.
18. Liability of the endorser.
19. When endorser dies, pending a suit, what proceedings, &c.
20. Failing to procUl'e a new endorser, the consequence.
21'. How"actions shall be commencetl, as to form of writs.
22. vVrits may be issued by clerk in vacation, &c.
2S. Original writ may be an attachment or summons.
24. ''''hen goods are attached, a separate summons.
~5. In actions against corporations, when property is attached, the writ and
snmmons may be combined.
26. "Vhen goods are attached, a summons shall be given or left.
27. How service to be made, if defendant was never resident in the State,
or has removed.
28. How, when there is no agent or tenant in the State.
29. What goods are liable to attachment.
30. What real estate may be attached.
31. Rights in equity may be attached.
52. No attachment of real estate good, unless recorded in registry of deeds,
in five days.
53. Nor unless claim is substantially set forth in the writ.
3"4. Copy of writ, antI return, must he lodged ill the registry.
35. How long attachment of' propert.y shall continue, with certain exceptions.
36. 'Vben tinal judgment is rendered for defenclant, attachment is void.
37. Hay, &c. attached, and left in defendant's possession, the attachment
still continues.
38. Property exempted from attachment.
S!). When property attached cannot be removed, &c.-copy of writ and
relurn must be left wilh town clerk, to preserve the attachment.
40. Clerk shall receive such copies and minnte them in a book.
41. How a writ is to be ~ervetl on a count.y.
42. How on town, plantation, &c.
43. How against all other corporations.
44. In all such actions, writ shull be served thirty days before comt.
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Sect. 45. When share in an incorporated company is attached, what proceedings
are to be had, by officer and others.
46. Franchise of incorporated company may be attached and the manner
how.
47. When action is commenced against two or more, and one was never an
inha.bilant of the State, and has no agent 01' tenant therein, what noLiee
shall be given.
48. \¥hen service of a writ is defective, a new summons may be ordered by
the eOLll't.
49. vVhen name of defendant is not known, he may be sued by a fictitious
name.
50. Attachments may be made in different counties in succession on the
same writ, at any time before summons is served.
51. vVrits of scire facias may contain a cOlllmand to attach property 01' the
body, where such is liablo.
52. Personal property attached, may be sold before judgment, by consent of
parties, and if attached in several suits, then by consent of all the
attaching creditors; and how, &c.
53. Living animals and perishable gooJ"s, may be sold at the request of
either of parties interested, when all do not consent.
54. The officer shall give notice to all parties a schedule of the property
attached, and cause three disinterested persons to appraise them.
55. Appraisers-how appointed.
56. Mode of appraisal.
57. ProperLy when appraised, may be delivered to the debtor, on his giving
bond for their value, &c.
58. Bond to be returned with the writ-creditor may sue, &c.
59. Names of all creditors suing' on the bond, shall have their names endorsed
on Lhe writ-how executions may issue.
60. How the money recovered, shall be applied.
61. No judgment shall be awarded to any creditor, without leaving enough
to satisfy the previolls attaching creditors.
62. Any creditor wbel has not joined with others in sning on the bond, may
become a party afterwards.
63. Any creditor lJIay receive his share of the judgment, provided he leaves
enough, to satisfy previous attachments.
64. vVhen goods are sold by consent, or after appraisement, the proceeds
remaining in officer's hands shall be liable to attachment, in same
manner as the g·oods.
65. vVhen property attached (belonging to two 01' more persons) in the same
suit, either of them may claim an appraisment, in manner, as before
mentioned, &c.
66. In such case, the property to be delivered to such party, on his giving
bond to the officer to restore the same, or pay to him the appraised
value, &c.
67. If such value be paid to him, the defendant's share shall become thereby
pledged to the party to whom it was delivered and he Illay sell the
same, if not redeemed, and acconnt for balance.
68. If the attachment be dissolved-the consequence.
69. Bond and doings of the officer shall be returned by him, as before provided, and ill case of forfeiture of the bond-similar proceedings.
70. Rights of redeeming personal property may be attached.
71. Every mortgagee, pledgee, holder, &c. shall on demand give a true
account of the sum due and secured, by such mortgage.
72. Property attached, claimed by a third person, bnt not replevied by him,
may be sold at request of plaintiff, conforming to legal provisions as
to sale, unless defendant shall claim and forbid.
73. Right of redeeming a right in equity sold on execution, may be attached
-and certain other rights.
74. If an action be brought by an inhabiLllnt of another State what demands
defendant in this State may set oft:
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Sect. 75. If in such action there are several defend lints, each may bring cross
action against the plaintiff and have his jUdgment set off against plaintiff's judgment.
76. The writ in such cross action, how it may be served on plaintiff.
77. Goods attached by an officer, in case of his death, shall remain subject
to attachment, &c. &c.
78. Goods taken frolll an officer by replevin, shall be so far considered in
his possession, as to be liable to further attachment, &c.
_
79. In case of jllllgment for retul'll of goods replevied, for what amount
plaintiff in replevin shall be liable on bond.
80. If officer dies, 01'- is removed, attachment shall remain in force, and the
property may be fmther attached in the hands of the person holding
them.
81. Officer making the latter attachment shall not take the goods, but notice
shall be given to the former officer of the last attachment-mode of
notice.
82. Goods taken by replevin, shall not be liable to further attachment in
hanils of' plaintiff in replevin, except as mentioned in the four preceding sections.
83. vVhen goods are attacheil and debtor dies before execution, attachment
shall continne, unless, &c.
84. Executor 01' administrator may demand of officer a copy of his retul'lldescription, &c. of goods, and appraisers may demand a view of the
goods, &c.
85. vVhen a commission of insolvency shall have issued, and the attachment dis80lved, goods to be retul'lled by officer on demand.
86. If before demand he has sold the property on execution he shall not be
deemed a trespasser, but mllst account to executor or atlministrator.
87. If he shall have paid the money to the jutlgment creditor before
demand, the execntor or administrator may l'ecover it from him.
88. In snch action to recover it, defendants shall not set off any demand
against the executor or administrator.
89. \IV hen replevin, trover, &c. is brought by an officer the action shall not
abate by his death, executors and administrators may pursue it.
90. The money recovered ill sllch action shall not be assets in their hands.
91. If judgment be against executor 01' administrator goods shall be retnrned,
&c.
92. When attachment of property, in what circumstances it is dissolved by
a submissiun of all demand to referees.
93. 01' when it is dissolved by an amendment increasing the amonnt of
plaintiff's original claim.
94. Definition of "final judgment" in an action.
95. How bui! mllst be taken.
96. What bail officer is bound to take.
97. The obligation of bail bond, in certain cases,
98. Bond to be returned with the writ.
£)9. How bail may be slll'rendered before sitting of court.
100. Person charg'ed as father of a bastard child, and having given bail, they
may surrender principal in the same manner.
101. Additional liabilities, and rights of bail.
102. No person to be arrested on fourth of July.
103. No soldier earolled and warned to do duty, to be arl'ested on exec\ltion
or for taxes, on training day.
104. Nor on State election clay-while going, &c.
105. No civil process to be served on the Lord's day.

SECT. 1.
The forms of writs in civil actions which are now,
2 and have long been in use, shall remain as established in the
3 year eighteen hundred and twenty-one, composing the sixty-
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third chapter of the statutes of that year; which chapter remains
unrepealed; but nlterations mny be made by the sllpreme judicial court or the district court, when necessary to ndapt them to
changes in the law, or for other cnuses; but all such changes
shall be subject to the final cont.rol of, the supreme judicial court,
wbich may, by general rules regulnte sueh changes for said
courts 01' for justices of the peace.
SE:CT. 2. When the plaintifl' and defendant both reside within
2 the State, all personal and trnnsitory aetions shall be brought in
3 the county where one of the pnrties lives; but if the plnntiff
4 lives without the State, then in the county where defendant
5 lives, and where there are two 01' more plnintiffs, or two or more
6 defendants, the action may be brought in the county where either
7 of the plaintiffs or either of the defendants lives; and when 110t
8 so brought, on motion, or inspection by the court, the writ shall
9 abate, and the defendant shall be allowed double costs, except
10 as provided in the following sections.
182 [, 59, § 9. 1839.
SECT. S. All actions brought on bonds, given by sheriffs and
2 coroners to the treasurer of the State, shall be urought in the
3 county where such sheriff 01' coroner, shall have been commis4 sioned to act.
1821,91, § 6.
SEC r. 4. All actions of debt founded on judgment for dama2 ges and costs, or for costs only, rendered by any comt of record
3 in this State, may be brought in the court where the same was
4 rendered, or in the county in which either of the parties to such
5 judgment, or his executor or administrator may reside at the
6 time of bringing such action.
18~1, 59, § 34.
Sr;cT. 5. All actions may he brought on any jlldgment ren·
2 dered by any court of record in any other of the United States
301' by any court of record of the United States, in the county
4 where one of the parties or his execlltor or administrator lives at
5 the time, or in which any goods, estate or effects of the judg6 ment debtor shall be ~)\lncl.
18:.21,59, § 35.
SE:GT. 6. Any local or transitory action against the inhabitants
2 of a connty, in theil' corporate capacity may be commenced
3 and tried either in the county where the plaintiff live~, 01' in the
4 county against which the action shall be brought.
1821, 59, § 10.
SECT. 7. Any such action commenced by a county, may be
2 brought in the coullty where the defendant lives, unless he is an
3 inhabitant of that county; in which case the action may be
4 commenced in any adjoining county.
1821, 59, § lO.
SECT. S, When any corporation shall ue a party in any action
2 commenced by 01' against any county, it shall be commenced
:3 or tried in any adjoining county,
1821,59, § 1 I.
SECT. 9, Any such acti()n against the inhabitants of a county,
2 by a plaintiff belonging to snch county, may ue commenced and
3 tried in such county, 01' in any adjoining county, at the plaintiff's
4 election.
1821, 59, § 12.
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SECT. 10. Any local or transitory action by one county
2 against another county, may be commenced and tried in any
1821, 59, ~ 13.
3 adjoining county.
. SECT. '11. When both parties are towns, organized plantaQ tions, parishes or school, districts, the a:;tion shall be brought in
3 the county in which either of the parties shall be situated.
SECT. L2. 'When the action is between a town, organized
2 plantation, parish or school district, and any other corporation
3 or a natural person, it shalt be brought either in the county, in
4 which the plaintiff corporation is situated, or in which the
5 defendant corporation shall be situate, 01' natural person lives.
SECT. 13. When one of the parties is a corporation of any
2 other description, than those mentioned in the two preceding
3 sections, the action may be brought in any county, in which
4 such corporatiun shall have an established place of business, or
5 if the clefendant is a natural person, the action may be brought
6 in the county in which he lives.
SECT. 14. Whenever any forfeiture is recoverable in a civil
2 action, the same shall be brought in the county in which the
3 offence was committed, unless a different provision was macle in
4 the statute imposing' the same; and if on trial it shall not appeal'
5 that it was committed in the county, where the action is
6 brought, the verdict shall be in favor of the defendant.
1821, 59, ~44.
SECT. 15. Any action commenced against two or more de.2 fendants, residing in different counties, and to be tried before
3 a municipal or police court, or a justice of the peace, may be
4 brought in the county where either of· the defendants lives, and
5 the writ in such case shalt be executecl in such counties, accord6 ingly by the propel' officer.
1827, 359, § 1.
SECT. 16. Every original writ, writ of scire facias, writ of
2, enol', writ of audita querela, petition for writ of certiorari, petiS tion for review and bill in equity, shalt before entry of the same
4 in court, be endorsed by some sufficient person who shall then
5 be an inhabitant of the State, when the plaintiff or petitioner
6 in any of the cases before mentioned, shall not be an inha bitant
7 of the State; and if pending such suit, such plaintiff or peti8 tioner shall remove from the State, he shall on motion of the
9 defendant or respondent, 01' any other party to the suit, be
] 0 required to procure such new endorser.
1821, 59, ~ 8.
SECT. 11. nut when, in any of the cases before named there
2 shall be two or more plaintiffs or petitioners, and anyone of
3 them is an inhabitant of the State, no endorser shall be required
4 except by special order of court on motion of the other party.
1821, 59,~8.
SECT. 18. Every endorser shall be liable in case of the avoidQ ance or inability of the plaintiff or petitioner to pay all such
costs as shall be adjudged ngainst the plaintiff, provided the suit
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4 therefor against the endorser, shall be brought within one year
5 after the original judgment.
1821,59, § 8.
SECT. 19. If pending any suit 01' petition as aforesaid, any
2 endorser should, in the opinion of the court be.deemed insuffi~
3 cient, they may require that a new endorser should be furnished,
1 who is sufficient, the defendant consenting that the name of the
5 original endorser should be struck out; and the new endorser so
6 fUl'l1ished shall be liable for all costs, from the beginning of the
7 suit in like manner as if he hud been the original endorser.
1821, 59, ~ 8.
SECT. 20. If the plaintiff or petitioner shall, in any case fail
2 to procme such new endorser, according to the order of court,
3 at the time appointed, the action shall be dismissed, and the
4 defendant shall recover his costs.
1821, 59, ~ 8.
SECT. 21. All civil actions, excepting those founded on scire
2 facias 01' other special writs, shall be commenced by original
a writs, which shall be signed, sealed and bear test as required by
4 the constitution.
SECT. 22. All original writs, in the supreme judicial court,
2 and court of common pleas, may be issucd by the clerk of said
3 courts in any county, as well in vacation as term time.
SECT. 23. The original writ, may be framed either to attach
.2 the goods 01' estate of the defendant, and for want thereof to
3 take his body; 01' it may be an original summons either with or
4 without an order, to attach the goods 01' estate.
SECT. 24. ~Vhen goods or estate are attached on either of
.2 said writs, there shall be a separate summons to be' served on
S the defendant, after the attachmcnt has been made; and the
4 service thereof shall be a sufficient service of the original sum~
5 mons.
SECT. 25. In actions against corporations and in other cases
2 where goods 01' estate are attached, but in which the defendant
3 ~s not liable to arrest, the writ and summons may be combined
4 111 one.
SECT. 26. 'Vhen goods 01' estate are attached, a summons, in
.2 forl11 by law prescribed, shall be delivered to the defendant or
3 left at his dwellillg-house 01' place of last and usual abode, four~
4 teen days before the sitting of the court, to which the same writ
5 is made retul'l1able.
18:21, GO, ~ 1.
SECT. 27. If the defendant was never an inhabitant of the
2 State, or has removed therefrom, then the summons shall be left
3 with his tenant, agent 01' attorney fourteen days before the sit4 ting of the court as aforesaid.
182l, 60, ~ 1.
SECT. 28. When the goods 01' estate of any person, not being
2 an inhabitant of the State, and having no tenant, agent, or
3 attorney, within the same, have been attached in any civil
4 action, any justice of the court to which the writ is made return~
5 able, may, in vacation, and before entry of the action, make his
6 order, by him signed on the back of said writ, directing in what
7 manner such defendant shall be notified of the said suit and
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attachment; and such oreler having been complied with and
proof of the service of such notice being made to the satisfaction of the court, the derendant sball be held to answer to such
suit as in other cases where sunice is made as prcscri bed in the
preceding section.
18~17, 285, ~ I.
SECT. 29. All goocls and chattels may be attached ancl held
as security to satisfy the judgment for damages ancl costs which
he may recover, except such as from their nature and situation
have been considered as exempted from attaehment,according
to the principles of the common law, as adopted and practiced
in tbis State, ancl such as are hereinafter mentioned.
SECT. 30. All real estate which is liable to be taken in execution, according to the provisions of chapter ninety-foUl' may
be attachecl on mesne process and held as secllrity for the purposes mentioned in the preceding section; but it shall not be
deemed necessary that the officer in order to make such an
attachment shoulel enter on such estate, or be within view of it.
SECT. 3l. A right in equity of redeeming lands mortgaged
01' taken in execution, may be attached on mesne process; and
when so attached if before the levy of the execution, the lands
so mortgaged or taken, in exccution are redeemed and the
incumbrance removed, the attachment shall hold the premises
discharged of the mortgage or levy, as effectually as if no mortgage or levy had existed, and the premises had been attached.
1821, GO, § I. 1833, 87, ~ 1.
SECT. 32. No attachment of real estate on mesne process
shall be deemed and considered as creating any lien Oil sllch
estate, unless the officer, making sllch attachment, shall file an
attested copy of the writ, (omitting the dednration) ancl of his
return thereon, so fiu as it relates to the attachment, in the office
of register of deeds, in the county 01' district, in which all or
any part of the lands attached are situated, within five days
after the clay on which the attachment was made, except as
mentioned ill the thirty-folll'th section, of this chapter. And such
proceedings shall be had in sneh office by the register of deeds,
as are prescribed in the eleventh chapter, eighteenth section.
1838, 344, ~ 1.
SECT. 33. And no such attachment though made and notice
thereof given, as directed in the preceding section, shall be
valid, unless the plaintiff's demand on which he founds his
action, anel the nature and amount thereof are substantially set
forth in propel' counts, or a specification of such claim shall be
annexed to such writ.
1838, 344, § 4.
SEc'r. 3 Ll. But if the attested copy of the writ and retul'll on
the same, made, shall be lodged in the office of the register of
deeds as mentioned in the twenty-eighth section of this chapter,
then the attachment shall take effect from the time it was made;
otherwise it shall take effect [rom the time, when sllch copy of
the writ and return, is so deposited in the registry of deeds.
SECT. 35. No personal property, and no real estate, except
equities of redeeming real estate mortgaged, 01' taken in execu-
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tion, or equities of redemption which have been sold on
executi.on, or an obligee's conditional right to a deed of conveyance of real estate to him, which has been sold on execution,
and except property attached and replevied, and property
attached belonging to a person dying' after an attachment of it
had been made, or speeially provided for in allY other case, shall
be hele! by virtue of an attaeliment longer than thirty days next
after the day on which final judgment was rendered, in the suit
11 in which the same was attached, to be taken in execution.
1821, 60, § 1, 17.
SEC1.'. 35.
'When final judgment is rendered for the defen2 dant, the attachment shall be thereby forthwith dissolved.
] 82{, 60, § 1.
SECT. 37.
When hay in a barn, horses or neat cattle are
2 attached by a creditor, and are suffered to remain, by the per3 mission of the offieer, in the debtor's possession, on security
4 given for their safe keeping and delivery to the officer, the same
5 shall not be subjeet to a second attachment, to the prejudice of
6 the first.
1821, GO, § 34.
SECT. 38.
The following goods and property shall he exernp:2 ted from attachment and execution; that is to say1821, 95.
3 Fi,l'st-The debtor's wearillg apparel, beds, bedsteads, bed4 ding and household utensils necessary for himself, his wife and
5 children, provided that the beds and bedding so exempted shall
6 not exceed one bed, bedstead and necessary bedding for two
7 persons, nor the household furniture to the value of fifty
8 dollars.
9 Second-The tools of any debtor necessary for his trade or
10 occupation.
11 Third-All bibles and school books in actual use in the
,12 family.
13 Fourth-All cast iron and sheet iron stoves, used exclusively
14 for warming buildings.
15 Fifth-One cow and one heifer, till she shall become three
16 years old, or has had a calf, two swine one of which shall not
17 weigh more than one hundred pounds, and when he owns a cow
18 and heifer more than three years old, or that bas had a calf or
19 two swine, each weighing, not exceeding one hundred PQunds,
20 he may elect the cow or the heifer or either of the swine to be
21 exempted as aforesaid; ten sheep and wool that may be shorn
22 from them, ane! thirty hundred of hay for the use of said cow,
23 and two tons for the use of said sheep.
1830, 478.
24 Sixth~AIl produce of farms while standing and growing until
25 harvested, and corn and grain necessary and sufficient for the
26 sustenance of the debtor and his family, not exceeding thirty
27 bushels.
1836,341, § 1.
28 Seventh-All the debtor's interest in one pew, in any meeting
29 house, where he and his family steadily worship.
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30 Eighth-All potatoes raised or purchased for the consumption
31 of himself and £'1mily.
1828, 394.
32 Ninth-All the fire 1V00d conveyed to debtor's house for the
33 use of himself and family, not exceeding twelve cords.
1831,513.
34 Tenth-One boat not exceeding two tons bll1'then usually em35 ployed in fishing business, belonging wholly to an inhabitant of
36 this State.
1835, 572.
37 Eleventh-One plough value of ten dollars, one cart of value
38 twenty-five dollars, one harrow of value of five dollars and one
3D cooking stove of value of thirty-five dollars-and all anthracite
40 and bituminous coal and charcoal, conveyed to any person's
41 house, and there consumed in the family of such person-not
42 exceeding five tons of anthraci te and fifty bushels of bituminous,
43 from and after the twenly-fifth of February eighteen hundred
44 and thirty-nine one, pair of bull or steel' calves uncleI' one year
45 olel, hereafter purchased and paid for by the owner, or raised
46 from his own cow or cows.
1838,307. 1839.
SE:c'r. 39. vVhen an attachment is made of any personal
2 property, which by reason of its bulk or other special cause,
3 cannot be immediately removed, a copy of the writ (omitting
4 the declaration) and of the return thereon, made of the attach5 ment, may nt any time within five days thereafter, be deposited
6 in the office of the clerk of the town in which it is made; and
7 such attachment shall be effectual and valid, as if the property
8 had remained in possession and custody of the officer.
lVI. R. S. 90, § 33, 34.
SECT, 40. It shall be the duty of the elerk to receive such
2 copy and note thereon the time of his receiving it; and also
3 enter a note thereof in the order in which they are received in a
4 book kept for that purpose for which he shall be entitled to
5 twenty-five cents.
M. R. S. 90, § 35.
SECT. 41. vVhen a suit shall be brought against a county, the
2 summons shall be served by leaving an attested copy thereof
3 with one of the cuunty commissioners or with their clerk.
M. R. S. 90, § 42.
SECT. 42. In all suits against the inhabitants of any town,
2 organized plantation, parish, religious society or school district,
3 the summons shall be served by leaving a copy thereof with the
4 clerk of the eorporation s\\ed, if there is one, or with one of the
5 selectmen or assessors or members thereof-and if there be no
6 clerk of school district, then notice shall be posted on the ou tel'
7 door of the school house.
SECT. 43. In suits against aU other corporations, whether
Z created by act of the Legislature, or under a general law of
3 the State incorporated by application to a justice of the peace,
4 for a warrant, and after dne notice to all concerned, by ,assem15 bling under the authority of such warrant and thus forming a
6 corporation and electing its officers, the summons shall be served
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7 by leaving fl copy of it with the president or clerk, cashier,
8 treasurer, committee 01' director (as the case may be) of the
9 corporation sued.
182l, 59, ~ 6.
SECT. 44. And in all the cases mentioned in the three pre2 ceding sections, the writ shall be served thirty days before the
3 sitting of the court, to which the writ is mude returnable.
1821, 59, ~ 6.
SECT. 45. When the share or interest of any person in any
Q incorporated company shall be attached on mesne process, an
3 attested copy of the writ shall be left with the clerk, cashier or
4 treasurer of such company; and such attachment shall be a lien
5 on all accruing dividends, as well as on the share; and if the
6 officer having the writ of attachment, shall exhibit the same to
7 the officer of the company, having custody of the account of
8 shares, or interest of the stockholders, and request a certificate
9 of the number held by the defendant and such officer shall
10 unreasonably refuse to give it, or wilfully give him a false certifi;·
11 cate thereof, he shall pay double the damnges occasioned by
12 such refusal or neglect, to" be recovered against him, unless the
13 debt should be paid by the defendant.
1821,60, § 1. 1821, 50, ~ 8.
SECT. 46. The franchise and all rights, privileges and immu2 nities-of any incorpol'ated company of demanding and receiv3 ing tolls 01' other corpol'ate property may be attached on mesne
-4 process, and the officer making the attachinent shall leave an
5 attested copy of the process and of his return thereon with the
6 clerk, treasurer 01' some one of the directors of the corporation.
1821, 60, § 2.
SECT. 47. When an action is commenced against two 01' more
2 persons, and anyone 01' more of them never was an inhabitant
3 of tile State, and has no tenant, agent or attorney in the State,
4 the summons designed for him-may be left with either of the
5 co-defendants in the State and snch notice shall be deemed
6 sufficient unless further notice shall be ordered by the court.
M. R. S. 90, § 46.
SECT. 48. When the service of a writ is defective or insuffiQ cient by reason of some mistake of the officer or of the plaintiff
3 as to the place where, or the person with whom, the summons
4 or copy should have been left, the court may, if they think
5 proper, order a new summons to be issued and served in sllch
6 manner as they may' direct, and sueh serviee shall be as effectual
7 as if made and returned on the original writ.
M. R. S. 90, § 53.
SECT. 49. ·When the name of a defendant is not known to the
2 plaintiff-the writ may issue against him by a fictitious name,
3 and if duly served, it shall not be abated for that cause, but may
4 be amended on snch terms as the court shall order.
M. R. S. 90, ~ 54.
SECT. 50. Different attachments in one or more counties, may
2 be made successively upon the same writ, and by different offi3
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3 cers before the service of the summons, but none after such
4 service.
M, R. S. 90, § 55.
SECT. 51.
All writs of scire facias may contain a direction to
.2 the officer who shall serve them, to attach the property of those
3 against whom they issue, and also to arrest the bodies, when
4 liable to be arrested, in the same manner as may be done in case
5 of writs of attachment.
M. R. S. ,90, § 55.
SECT. 52.
When personal property is attached, if the creditor
2 and debtor consent, the officer may sell the same before judg3 ment, observing the directions for selling on execution; and
4 when the same property is attached by different creditors in
5 different suits, the same may be so sold by the first attaching
6 officer, or in case of his death, if he was a deputy sheriff, then
7 by the sheriff or another deputy, by the written consent of the
8 defendant and all attaching creditors; and the proceeds of the
.9 sales, after deducting the necessary expenses of the sale shall
10 be held by such first attaching officer or the sheriff subject to
11 the successive attachments, in like manner, as if the sale had
12 been on execution.
M. R. S. 90, § 57.
SECT. 53.
When living animals or goods liable to perish or
2 waste, or be greatly reduced in value by keeping, or which can3 not be kept without great expense, and the parties shall not
4 consent to a sale thereof as before provided, the property so
5 attached, at the request of either of the parties interested
6 therein,-may be examined and appraised in the manner fol7 lowing.
M. R. S. 90, §158.
SECT. 54.
Upon such request made to the officet·, he shall
2 give notice to all parties, and prepare a schedule of the goods,
3 and cause three disinterested persons, acquainted with tho nature
4 and value of such goods, to be appointed, and duly sworn as
5 appraisers of such goods.
M. R. S. 90, § 59.
SECT. 55.
The appraisers shall be appointed, one by the
.2 creditor or creditors, one by the debtor 01' debtors, and one by
3 the officer; and if the creditors neglect to appoint one, 01' can~
4 not agree, the officer shall appoint one in their behalf, and he
5 shall do the same if the debtor 01' debtors neglect, or cannot
6 agree, to appoint one.
M. R. S. 90, § 60.
SECT. 56.
The appraisers shall examine the property attached,
2 and if they are of opinion that the same or any part of it, is
3 liable to perish, or waste, or to be greatly reduced in value by
4 Iweping, or be I(ept at a great expense, they shall proceed to
5 appraise the same according to their best judgment, at the value
6 thereof in money, and the goods sha II thereu pon be sold by the
7 officer, and the proceeds shall be held and disposed of in the
8 mannel' before provided in the case of a sale by consent of par9 ties, unless the goods shall be taken by the debtor, as provided
10 in the following section.
M. R. S. 90, § '61.
SECT. 57.
The goods shall be delivered to the debtor after
2 having been thus appraised, if he shall require it, on his depositS ing with the attaching officer the value thereof in money, or

CHAP.

4
5
6
7
8
9
10
11
12
2.
3
4
5
6

2
3
4
5
6
7
2
3
4
5
6
7
2.
3
4
5

2
3
4
5
6
7
S
9
10
11
]2
13

114.

SECT. 58-6.~.

15

giving bond to him with two sufficient sUl'eties, with condition
either to pay. him the uppraised value of the goods, or to satisfy
all sllch judgments as shall be recovered in the suits in which
the goods were attached, if demanded within the time, during
which the goods would have been held by the respective attaeh~
ments, or within thirty days after the time when the creditors
respectively might have been entitled to demnnd payment out
of the proceeds of said goods, if they had been sold as before
provided.
M. R. S. 90, § 62.
SECT. 58.
The officer taking such bond shall return the sume
with the writ, on which the first attachment is made, in like
manner as bail bonds are retllmed, with a certificate of his
doings in relation thereto-and in case of a forfeiture of said
bond, the creditor or anyone 01' more of them, muy bring an
action of debt thereon in the name of the office I'.
M. R. S. 90, ~ 63.
SECT. 59.
The writ in such action, shall, in addition to the
usual endorsement, have also endorsed on it the names of the
creditors by whom the uction is brought, and in case judgment
is rendered for the defendants, execution for the costs shall be
issued against all the creditors whose names are so endorsed or
separate executions against each creditor for his proper proportion, as the court shall consider most equitable and just.
M. R. S. 90, ~ 64.
SECT. 60.
If judgment shall be rendered for the plaintiff, the
money recovered shall be first applied under the ordel' of COUl't,
to pay the reasonable expenses incurred by the creditors in
proseeuting the suit, so far as the same shall not be reimbUl'sed
by the costs recovered of the defendant, and the residue shall
belong to all the attaching creditors, according to their respective rights.
M. R. S. 90, ~ 65.
SECT. 61.
No judgment or execution shall be awarded for
the use of any creditor, without reserving as much as may be
due upon any prior attachment, whether the creditor in such
prior suit, be or be not one of those by whom the action is
brought on the bond.
M. R. S. 90, ~ 67.
SECT. 62.
Any creditor entitled to the benefit of the bond,
who shull not have joined in bringing the action thereon, may
after a judgment in such action bring a scire facias on the judgment, and recover any sum that may be due to him upon the
bond, or he muy, upon his motion, at any time before final judgment in the action on the bond, be allowed, upon such terms as
the court shall order, to become a party to the suit in like Illanner and with the sallie effect, as if he had been one of the
original plaintiffs, and his name shall be endorsed on the writ
accordingly, with the names of the other creditors. But no
ereditor whose calise of action on such bond accrued more than
one year, before the commencement of the action thereon, shall
have judgment or execution in such action; and no creditor
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14 shall sue out any such writ of scire facias on the judgment,
15 unless within one year after the cause of the action shall accrue.

M. R. S. !:la, § 68.
63. When goods which are sold or !l ppruised and
2 delivered to the debtor, in the manner before provided, shall
3 have been attached by several creditors, anyone of them may
4 demand and receive satisfaction of his judgment, notwithstand5 ing any prior attachments provided he is otherwise entitled to
6 demand the money, and provided also that a sufficient sum be
1- left of the proceeds of the goods, or of the appraised value to
M. R. S. 90, § 70.
8 satisfy all prior attachments.
SECT. M.
When goods are sold or disposed of, either by con2 sent of parties, or aftor an appraisal as aforesaid, the proceeds
3 thereof, whilst remaining in the hands of the officer shall be
4 liable to be further attached by him as the property of the
5 original def~IHlallt, ill like manner as the goods themselves
6 would have beell liable, if they hod remained in the possession
7 of the offieer; and the proceeds so attached, shall be held and
8 disposed of in the snme manner as if the attaelJlnent had been
9 made on the goods themselves before the sale thereof; but noth10 ing in this section shall prevent the officer from paying over to
11 the defendant tho surplus of the proceeds of any sale, after
12 retaining enough to satisfy all the attachments actually existing
13 thereon at the time of such payment.
M. 'R. S. 90, § 71.
SJ<;CT. 65.
VVhen any personal property, belonging to two or
2 more pe·rsons is attached in any suit against one or more of the
3 part owners thereof, it shall, upon the reguest of any other of
4. the pfll't owners, be examined and appraised in the mannel'
5 before provided for an appraisement when made at the request
6 of any party in the suit, except that the part owner who makes
7 the application shall appoint one of the appraisers, and the
lVl. R. S. 90, § 73.
8 defendant shall not appoint any.
SECT. 66.
The property shall be delivered to the part ownel'
2 at whose re'luest it was appraised, upon his giving bond to the
3 attaching officer, ill a sufficient penalty with two sufficient sure4 ties, with condition to restore the same ill lil,e goorl order, or
5 pay the officer the appl'Uised value of the defendant's share
6 01' interest in sllch property 01' to satisfy all such judgments
7 as shall be recovered in the suit in which the property is
8 attached, if demnnded within the time, during which the prog perty would have been held by the respectilre attachments.
M. R. S. 90, § 74,
SECT. 67.
If such 3ppraised value or any part thereof shall
2 be so paid, the defenrlant's share of tho property shall thereby
3 become pledged to the party to whom it was delivered, and he
4 may sell the same, if not redeemerl and shall account to the
5 defendant for the balance, if any, of the proceeds of such sale.
M. R. S. 90, § 75.
SECT.

CHAP.

1I4,.

SECT.

68-73.

17

SECT. 68.
If the attachment shall in any way be dissolved,
2 the party to whom the defendant's share was delivered, shall
3 restore the same to the defendant, 01' to the officer, who made
4 the attachment, to be by him delivered to the defendant.
M. R. S. 90, ~ 76.
SECT. 69.
The doings of the officer, together with the bond
2 aforesaid, shall be returned by him ill the manner above pro3 vided, in the case of a bond given by a debtor upon the delivery
4 bf property attached, and in case of the forfeiture of any such
5 bond by a part owner, the like proceedings may be had thereon,
6 as before provided upon the forfeiture of the bond given by a
7 debtor.
..
M. R. S. 90, ~ 77.
SECT. 70.
It shall be lawful in any civil action to attach any
2 personal property, mortgaged, pledged 01' subject to aoy lien
3 created by law, (not by law exempted from attachment) and of
4 which the debtor has the right of redemption, and to hold the
5 same in like manner as if it wele unincumbered, provided the
6 attaching creditor shall first tender 01' pay to the mortgagee,
7 pledgee 01' holder, the full amount of the demand for which the
8 said property is mortgaged-pledged 01' subject to any lien as
9 aforesaid.
1835, 188, ~ 2.
SECT. 71.
Every mortgagee, pledgee, 01' holder of personal
2 property, shall, on demand in writing made upon him by any
3 person, desirous of atttaching the same for a debt or demand
4 against the mortgager, pledger 01' general owner, render a just
5 and true account of the debt 01' demand secured by such mort6 gage pledge or lien, and any mortgagee, pledgee 01' holder,
7 who shall, after six hours next after such demand made, unrea8 sonably neglect to render such account, and shall receive more
9 than is justly due him on account of the demand so secured,
10 shall refund the excess, with ten'per cent. interest thereon to the
11 time of recovering judgment.
1835, 188, § 3.
SECT. 72.
When any property attached on mesne process,
2 shall be claimed by any person, not being a party to the suit,
3 and slIch person shall omit for the space of ten days after notice
4 given him therefor by the attaching- creditor to bring his action
5 of replevin for such property, the offieer making the attaehment,
6 may, at the request of the plaintiffs and on his responsibility,
7 (the other attaching creditors, if any, consenting thereto,) sell
8 the same at public auction in the manner provided for the sale
9 of goods, in the one hundred seventeenth chapter, unless the
10 defendant shall claim the properly in his own right and forbid
11 such sale, and the sale shall not impair the rights of any party
12 claiming the property.
1831, 508, ~ 7.
SECT. 73.
Not only the right in equity of redeeming lands
2 mortgaged, but also the right of redeeming such right or equity
3 of redemption after the same has been sold on execution, and also
4 the right of redeeming lands levied upon or sold on execution
5 and the right, title and interest which any person has, by virtue
6 of a bond or contract, to a deed of conveyance of real estate f
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7 on specified conditions, may be attached on mesne process,
8 and the same lien thereon shall be thereby created by such
9 attachment as if they were tangible property.
1833,87. 1829,431,§1.
SECT. 74. ·When an action is brought in this State by any
2 person who is not an inhabitant thereof-or who cannot be
3 found therein, to be served with process, he shall be held to
4 answer to any action bmught against him by the defendant,
5 provided the demand in the two cases be of such a nature that
6 the judgment or exeeution in the one ease, can be set off against
7 the judgment or exeeution in the other.
M. R. S. 90, § 49.
SECT. 75. If there are several defendants in the original
2 action, each of them shall be authorized to bring such eross
3 action against the original plaintiff; and upon reeo\'ering judg4 ment therein, he may be allowed to set off his judgment against
5 that which may be rer,overecl against himself ancl his co-defend6 ants, in like manner as if the latter judgment had been against
7 himself alone.
M. R. S. 90, ~ 50.
SECT. 76, The writ in such cross action, may be served on
2 the person who appears as attorney of the plaintiff in the orig3 inal action; and such service shall be as valid and effectual as
4 jf made on the party himself in the State; and in the cases
5 mentioned in the two preceding sections the court may order
G such continuances as justice may require for the defence of
7 either of the actions, 01' for offseting the demands as therein
8 provided.
M. R. S. 90, ~ 51.
SEc'r. 77. Goods and chattels attached by an officer, in case
2 of his death whether remaining in his custody or taken frolll
3 him, by replevin 01' otherwise, and also all claims for damages to
4 goods so taken from him, shall remain subject to the attachment
5 in like manner as if the officer had lived, ancl shall not be con6 sidered as assets in the han"ds of his executors 01' administrators.
M. R. S. 90, § 95.
SECT. 78. All goods taken by replevin from an officer who
2 has attached them, shall be considered as remaining in his cusS tody and control so far as to be liable to further successive
A attachments in like manner as if the goods themselves had
5 remained in his possession; subject to the provisions in the
M. R. S. 90 § 99.
6 three following sections.
SECT. 79. And in case of judgment for a retuJ'll of the goods
2 so replevied, the plaintiff' in replevin and his sureties shall be
3 liable for the whole of the go oris, or the value thereof, although
4 the attachment for which they were eventually held, should
.5 have been made after the taking of the goods by the replevin.
:\1. It. S. 90, § 100.
SECT. 80. If an officer, after making an attachment of goods,
2 shall die 01' be removed from office, whilst the attachment
3 remains in force, the same goods whether replevied or remaining
4 in the possession of the officer or of his executors or adminis5 trators or other person having the possession or care of them,
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6 may be further attached by any officer, so as to bind the goods
7 or the proceeds thereof in like manner, as if the latter attach8 ment had been made by the first mentioned officer.
M. R. S. 90, § 101.
SECT. 81.
The officer making the latter attachment shall not
2 take the goods th~mselves, but the altachment shall be made by
3 a return setting forth an attachment in the common form, and
4 stating by whom the goods were previously attached; and if the
5 goods have not been replevied, by leaving a certified copy of
6 the writ-(omitting the declaration) and of the return of that
7 attachment, with the former officer if living or if he is dead,
8 with his executor or administrator or if none are appointed, then
9 with the person having possession of the goods; or if the goods
10 have been replevied and the officer who made the original
11 attachment is dead, such copy slwll be left wilh the plaintiff in
12 replevin or his executors 01' administrators-and the attachment
13 shall be considered as made when sl1ch copy is delivered in
14 either of the modes before described.
M. R. S. 90, ~ 102.
SECT. 82.
Goods that have been taken by replevin from an
2 attaching officer, shall not be further attached as the property
3 of the original defendant in any other manner than that provided
4 in the four preceding sections, so long as they are held by the
5 person who replevied them, or by anyone holding under him,
(j unless the original defendant shall have acquired a new title to
7 the goods.
M. R. S. 90, ~ 104.
SI!:CT. 83.
vVhen any estate or goods and chattels are attached,
2 and the debtor dies before they are taken in execlltion the
3 attachment shall remain in full force in like manner as if the
4 defendant were alive unless the eslate of the deceased shall be
5 represented by the executors 01' aJministrators of the deceased,
() as insolvent-ami a commission of insolvency shall thereupon
7 issue within one year next, after the defendant's death.
1821, GO, ~ 32. M. R. S. 90, § 165.
SECT. 84.
After the decease of any defendant and before the
2 issuing of any commission of insolvency as mentioned in the
3 preceding section, the executor or administrator on the estate of
4 the deceased may demand of the officer who made the attach5 ment of such est~te or goods and chattels, a certified copy of
6 the return of said attachment, and description of such property
7 so particular as to enable sllch executor or administrator to
8 describe the same in the inventory of the estate; subject to such
9 attachment, (so far as is before mentioned) and the appraisers
10 may also demand of such officer a view of such goods and chat~
11 tels so that they may know their value; and if sllch officer shall
12 refuse or neglect to comply with either of sllch demands, he
13 shall forfeit and pay to sllch executor or administrator a slim not
14 exceeding thirty, nor less than ten dollars. M. R. S. 90, ~ 106,
SECT. 85.
And when a commission of insolvency shall have
2 been isslled, aftel' one year from the death of the debtor, and
3 such attachment thereby dissolved, the officer on demand, shaII
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4 restore the goods and chattels attached to such executor or
5 administrator to be administered according to law-on payment
6 of his legal fees and charges of keeping the goods.
SECT. 86.
If, before any demand made on the officer, as above
2 provided, he shall have sold the goods and chattels, attached by
3 him as aforesaid upon execution, 01' any other chattel interest,
4 01' right of redemption, he shall not be deemed a trespasser in
5 so doing, but shall be liable only for the proceed of the sale,
6 after deducting his legal fee and charges for keeping the goods;
7 and such pro~eeds may be recovered by the executor or admin.
8 istrutor by action for money had and received.
M. R. S. 90, § 107.
SECT. 87.
If such officer shall have paid over the proceeds
2 to the judgment creditor, before snch demand, the executor or
3 administrator may recover such sum from the creditor, by a
4 similar action for money had and recovered.
M. R. S. 90, § 108.
SECT. 88.
In an action fi)unded on either of the preceding
2 sections, the defendant shall not be allowed in any manner to
3 set off any demand that he may have against the executor or
4 administrator, 01' against the estate of the deceased.
M. R. S. 90, ~ 109.
SECT. 89.
·When an action of replevin, trover 01' trespass,
2 shall be brought by an officer against any person for taking
3 away from his possession any goods or chattels by him attached,
4 such actions shall not abate by the death of either of the parties,
5 but may be prosecuted by or against the executors or a"dminis6 trators of the deceased party, in like manner as in actions on
7 contract.
M. R. S. 90, ~ 95.
SECT. 90.
And if in such action, judgment should be recov2 ered by the plaintiff, the goods 01' money recovered, shall be
3 held and appropriated and disposed of in the same manner, as
4 they would and ought to have been by the officer, if he had
5 lived and recovered the same himself.
M. R. S. 90, ~ 96.
SECT. 9).
If judgment be rendered against the executor or
2 administrator, the goods and damages recovered shall. be
3 returned, delivered and paid in full by the executor or adminis4 tor, though the estate of the deceased be insolvent.
M. R. S. 90, § 97.
SECT. 92.
·Whenever an attachment of real or personal pro2 perty, shall be made, and afterwards the parties in the action,
3 by a rule of court, submit the same action, and all other
4 demands which they may have on each other to the decision of
5 referees, and judgment be rendered on their report, such sub6 mission and proceeding shall dissolve the attachment.
4 Greenleaf, 277.'
SEc'r. 93.
And if by consent of parties, the declaration is
2 amended, so as to embrace a larger demand, than it originally
3 contained, and judgment be thereon rendered for the plaintiff,
4 the attachment made on the mesne process, shall be thereby
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5 dissolved, unless it shall appeal' by the repol't that no claim was
6 allowed to the plaintiff, except those stated in the wdt.
7 Greenleaf, 348.
SECT. 94.
The final judgment mentioned in the thirty-fifth
2 and thirty-sixth sections shall be construed to be that which is
3 rendered in the original action and not such as may be rendered
4 on review or a writ of error.
SECT. 95.
When bail is taken on mesne process It shall be
2 by bond to the officer making the alTest, with condition that
3 the defendant shall appear and answer to the suit, and that he
4 will abide the final judgment thereon and not avoid.
..
1821,61, § I.
SEOT. 96.
No officer shall be obliged to accept a bail bond
2 unless signed by two sureties at least, having sufficient in the
3 county in which the principal is anested, or held in custody;
4 and if he shall take a bail bond with only one sUl'ety he shall
5 be liable to the plaintiff for any deficiency of the bail though
6 the surety was at the time he was taken, actually sufficient.
9 Mass. 4'19.
SEOT. 9i.
A bail bond shall bind the obligors, though signed
2 by only one surety, or when signed by two 01' 1110re' sureties,
3 when aJl or any of them had not sufficient in the county.
52 Pick, 284.
SEOT. 98,
The bail bond taken shaH he returned with the
2 writ and the clerk shaH note upon the writ that a bond is so
3 filed.
1821, 67, § 1.
SECT. 99.
Any pel'son who has become bail for another may,
2 before the action is entered in court, exonerate himself from nil
3 liability by surrendering his principal to the common jail in the
4 county where the arrest was made 01' in the county where the
5 writ is made returnable, leaving with the jailor of such county
6 within fifteen days after such commitment, un attested copy of
7 the writ or pl"Ocess, whereby the arrest was made, and of the
8 return endorsed thereon, and of the bail bond, and such jailor
9 shall receive the person into his custody in thc same manner as
10 as if the officel' who made the ai'I'est had committed him-and
11 provided that such bail should have notified in writing the plain12 tiff 01' his attorney of the time when and place where the
13 principal has been committed, within fifteen days nfter slIch
14 commitment. And when bail is givcn at the pllison after com19 mitment, it shall be the duty of the jailer to retul'll the bond to
16 tho court or justice before whom the writ was returnable.
18::21,67, § 1. 1831,522.
SECT. 100.
In all cases of bond given by a person charged as
.2 the father of a bastard child, thc sureties shall have the same
3 power to surrender the principal at any time, as well before
4 entry of the prosecution as after, as the bail in civil actions have
5 and thereupon entitle themselves to be discharged from their
6 liability.

4
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SECT. 101.
The additional liabilities and rights of bail after
2 entry of the action against the principal, are reserved fot" and
3 mentioned and prescribed in the chapter on bail.
1836, 210, ~ 2.
SECT. 10.2.
No person shall be arrested in any civil action on
2 mesne process, or execution, or on any warrant of distress for
3 taxes, on the fourth day of July 01' on the day of any State
4 election.
.18:;6, 232.
SF-CT. 103.
On the day of any company training,insp'ection,
2 I'eview, or election, no soldier, who is enrol'led as such, liable to
3 do military duty, and shall have been wamed to attend on said
4 days, shall be arrested on mesne process or execution, or for
5 taxes as aforesaid.
1836, 232, ~ 2.
SF-CT. 104.
No elector shall be arrested, except for treason,
2 felony, or break of the peace, on the days of election of go".
3 ernor, senators and representatives during his attendance at,
4 going to, and returning therefrom.
Constitution, Art. 2d, Sec. 2.
SECT. 105.
No person shall serve or execute any civil pro2 cess from midnight preceding to midnight following the Lord's
3 day; hut such service shall be void, and the person on execut4 ing such process shall be liable in damages to the party
5 aggrieved, in like manner as if he had not had any such process.
1821,9, § 9.

NOTES.
SECT. 1. The commissioners instead of reporting twenty pages of mere forms
of the various writs and precepts made use of in civil actions, have in this section,
referred to them; and have not included the above chapter of the existing statutes
in the list of acts repealed; and they have also in the 21, 22, 23, 24 and 25 sections, given a geneml description of the essentials of the processes used in the
commencement of actions, and the mode of service.
SECT. 29. The reference to the principles of the common law, as to certain propelty not liable to attachment, is new; but those exemptions are recognized in
practice, and to preveut any doubts, those principles are left in force. 'l'he other
exemptious by statute aTe fouud iu their propel' places.
SECT. 30. This section distinctly declares the la w, as to the mode of attaching
real estate, according to the general practice as now existing' and sallctioned.
SECT. 41. This is the mode adopted in Mass. The statute of tbis State is not
so definite. The county commissioners seem to be the proper ag'ents of the
county.
SECT. 42. This section provides for the same mode of serviCe on all the corporations named therein, so as to leave no uncertainty on a point which has
recently been a subject of controversy.
SECT. 43. This section embraces all others; and renders the course of proceeding plain and simple.
SECT. 47. This section is borrowed from the Mass. code; and it is so carefully
guarded that while it may in most cases be sufficient, other notice may be Ol·del'ed.
and required to be given.
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SECT. 48.
This is new and borrowed fi'om the Mass. code. The commissioners suggest it, as in their opinion, a very useful power to be g'iven to the court.
SECT. 49.
This also is new, but the cause of justice may be essentially promoted by it.
SEC'I'. 50.
This contains no new principles; it only sanctions the practice.
SEC'l'. 51.
'I'his section changes the form of scire facias so far as to authorize
a command to attach property; and in many cases an attachment may be as useful as in common actions.
SEC'l'. 52. This section and the seventeen sections following, are taken from
the Mass. code. They contain the provisions of a statute in that Commonwealth
passed in the year] 822. The 52d section proceeds on the grouud of consent on
the part of the debtor and the attaching creditor or creditors. In such cases
according to the present practice, personl1l property attached may be sold before
judgment, for the convenience of all concel'l1ed; but in the succeeding sections,
the provisions, in the cases described, apply where there is no consent of parties.
Either party may have the benefit of the provisions. The commissioners respectfully express their own opinion as to the wisdom and usefulness of them, by inserting the sections above mentioned. lVl nch loss and expense may thus be saved to
one or the other of the parties by an immediate sale; and the provisions are so
framed as to secure the l'ights of all attaching creditors, without, in any manner,
impairing the rights of debtors. The sections are submitted to the consideration
of the Legislature, as a salutary improvement in our system of special attachments of personal property. The system seems so perfect, that no attempt has
been made to improve or alter it.
SECT. 74.
This and the two following sections are taken from the Mass. code.
The remetly they provide for the inhabitants of this State, when sued by persons
who are inhabitants of other States, as to off-sets, and the mode of service of the
writs in cross actions, seems to the commissioners to be a very useful one, and
that in practice it will be found so. The sections are respectfully submitted to
the consideration of the Legislatl1l'e for enactment.
SECT. 77.
This and the five following sections contain, in a condensed form,
certain provisions of the act of 1822, passed in Mass. and are taken from the code
of that State. They are so carefully prepared as to preserve attachments of property, in a variety of situations, in which it may be placed or found, all which are
particularly described. They appear to the commissioners to have removed
doubts; and to have fUl'l1ished many guartls; and are all evidently designed to
render plain, what was not so before; and to point out to officers and parties their
rights and duties, in such a manner as to recommend them as suitable for enactment by the Legislature; and as such, they are recommended by the commissioners.
SECT. 83.
This section is founded on the act of 1821, ch. 60, § 32. Its
provisions go further than the language of the existing statute; and, taken in
connection with the eight following sections, they are adapted to secure the benefit of an attachment, where the estate is not insolvent; and secure to all concerned, in case of such insolvency, their respective rights. The sections are
taken from the Mass. code. Many of the above provisions contain no new principles; but they are designed to prescribe the mode in which they ought to be
applied, according to the constmction which, in many cases, has been given to
our existing statutes.
SECT. 92.
This section is merely an enactment of a principle of law, as set.t1ed by judicial decisions.
SECT. 93.
'rhe same remark applies to this section.
SECT. 94.
A mere definition of the words" final judgment."
SECT. 96.
This conforms to an early decision in Mass .
.SEP')." 97. This is the existing law, !IS settled by decision.
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CHAPTER 1 Hi.
OF PROCEEDINGS IN CIVIL ACTIONS IN COURT.

Sect.

1.
2.
3.
4.
5.
6.
7.

When actions must be entered in court.
On non-appearance, defendant tp be defaulted, but, &c.
When defendant not inhabitant of State,-action may be continued.
Same subject.
Execution stayed till bond givell, ill case, &c.
Bond to be left with clerk.
In such case a review of right may be had in Olle year,
8. In certain cases, review may be granted after a year.
9. Circumstancial errors, &c. not to abate process.
10. Such may be amended on motion.
11. If there are two or more defendants, one 01' more may b\! stl'll<;lt out on
motion.
12, New defendallts may be added, and how notified,
13. Distinction between trespass and case abolished.
14. Treasurers may bring actions in their own nalll!l8,
15. In actions on bond and covenant, several breaches may be assignect.
16. Mode of declaring in certain actions of covenant.
17. Who may release covenants, and when.
18. Mode of plcading in civil actions.
19. Same subject.
20. Demllrrers and joinders.
21. Mode of recovering penalties.
22. Defendant may consent-to be defaulted for a certain sum.
~3. Joint contracts may be sued as joint and several, in case, &c.
24. Mutual debts may be set off.
25. Defendant's account when to be filed.
26. Description of the set-off, as to certainty.
27. What demands may be set off.
28. Same subject.
29. Must have existed and belonged to defendant, when action was brough~.
30. Demand assigned to defendant, and notice given to plaintiff may be set
off.
31. Demand on bond can be set off, for no more than is due on it.
:-12. Same subject.
33. The parties must be the same, in the action and set off.
34. Set off in case of a dormant partner.
35. If demand sued has been assigned, a demand against the nominal plaintiff, after notice to defendant, cannot be set off against him.
36. But in such case, the demand against the assignee, fPl' whOSE) use the
action is brought, may be set off.
37. Demands in actions b~ executors, &c. may be set off as above,
38. When a set-off is filed in such a case, defendant ma,y recover the balance, as if creditor werc living.
39. But not if the estate of the deceased, is insolvent.
40. In actions against executors, &c.-they may set off such de/llands, as
the deceased might if living.
41. In actions by or against executors, &c. no demand shall be set off, dlle
to or from them in their own right.
42. All set-offs shall be tl'ied on the issue joined-form of the issue, &c.
43. Plaintiff may have every ground of defence against the off-set as though
an action had been brought upon it.
44. And statute of limitation shall apply to it in same manner.
45. If nothing is due to either party, no costs to either.
46. If balance is found due the defendant, he shall have judgment for it~

Ilubject to an exception,

.
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pro.ceedings to be had in municipal and police courts and in justice actlOns.
After an account filed in set-off, plaintiff shall not discontinue, but by
consent of defendant.
In certain cases, COlll't may appoint auditors.
They shall notify the parties.
If there are several auditors, alllllust hear the parties, but a majority
may make a report, &c. &c.
Witnesses compelled to attend before them.
Court may discharge auditors, or recommit report.
If there is no leg'al objection to it, it may be read in evidence subject
to impeachment, &c.
Court to allow auditors compensation.
On non-suit or discontinuance, defendant to have costs.
Proceedings in actions of account.
Clerk of court to prepare list of jurors-and mode of empannelling
them.
Supernumeraries-excusing jurors, &c.
Form of swearing jurors.
Mode of choosing their foreman.
In certain cases jl1l'ors may be returned fi'om bystanders.
How to be returned.
Court may send for jurors in term time, &c.
Jlll'ors may be examined on oath, as to interest, impartiality, &c.
Jury may find verdicts, subject to opinion of court.
When Jmy do not agree, court may explain, &c.
'What shall not disqualify a juror.
Objection to jmor must be made before trial, if known.
Irregularities in summoning j mol'S, &c. &c., shall not impeach the verdict,
unless objection is made before retlll'n of the verdict.
Clerks and justices mny issue summons for witnesses, and compel their
attendance.
Who may be a witness.
How he may be sworn.
VVho may affirm instoad of swearing.
Town inhabitants, &c. and members of certain corporations may be
witnesses, &c.
Parties not to treat jurors, &c.
In actions of replevin, value of property in certain cases to be found by
jury.
Proceedings in trial on debtor's bonds, when debtor is discharged, and
how judgment may be rendered; how on other bonds.
Interest to be allowed in actions of debt, 011 judgments.
No judgment to be arrested.
When either party dies, if cause of action survives, executor, &c. may
prosecute or defend.
Surviving party may notify them to appeal' for the purpose, &c.
So in case of appeal, if either party dies before entry same notice may
be given to the executor, &c.
When general verdict is fonnd, ifany count is good there shall be judgment.
If plaintiff appeals froin a judgment in his own favor rendered by a
justice, <J,nd does not obtain higher Hamages, only one quarter costs, &c.
Guardian may appear for either party, if insane.
Meaning of double or treble costs.
VVhen motion for certiorari, &c. fail, costs for respondent.
After a non-suit, &c.-no second action maintained till costs of the
former are paid.
When such action is brought in name of the State, for the benefit of
a private person, he shall endorse his name on the writ, and judgm~nt
for the costs shall be against him.
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SECT.

1-2.

Sect. 9>1. vVhen State sues for its own benefit, defendant's costs to be paid by
county treasurer.
92. No costs in such case, taxed for travel.
93. vVhen plaintiff brings two actions at same court, which might be joined
-what cost allowed.
94. How travel to be taxed.
95. How in cases of default.
96. No costs allowed in action of debt, when an execution could have
issued, unless, &c.
97. How, fOl' an aggregate corporation.
98. Saving, as to control of costs by the court, in certain case.
99. How costs t::txed when off-set reduces plaintiff's demands below twenty
dollars.
100. All actions on court's dockets to be called first day.
101. vVhen a motion is made at common law to set aside a verdict, the facts
to be reported by judge, on which the motion is founded.
102. When executions may issue, &C.-Ii·OIll courts and how.
103. How by a justice.
104. Limited to one year, except, &c.
105. ,.y hen alias and pluries may issue.
106. \"hen scire facias necessary.
107. Interest to be added to execution, &c.
108. No court to be held on 4th July, or on day of State election.
109. Court 01' jl1l'Y to decide when a trespass was wilful and record to be
made of that fact.
110. Damages on bills of exchange, &c., drawn in this State but payable
out of it.
111. Damages on bills, &c. drawn and payable in this State.
112. Court in certain cases may appoint a snrveyor, and order sheriff to
attend, &c. &c.
113. When same property is attached in two snits, what proceedings may be
had by a subsequent attachment.
114. Form of his petition to cOl1rt.
115. Court may admit him to defend first snit, giving bonds, &c.
116. His right to defend to be entered on record.
117. If recognizance has been given, execution may issue on that-in case,
&c.
1/8. If petition shall prevail-he shall have costs, &c.
119. lffirst attachment was fraudulent, it sholl be void.
120. A justice of the peace, in certain cases, shall summon 0. witness to
attend 0. criminal trial in another State.

SECT. 1.
No action shall be entered in the supreme judicial
2 court or district court, after the second day of the session
3 thereof, without the special permission of the court.
1821, 59, § 14.
SECT. 2.
When the defendant shall have been duly served
2 with process, and return thereof made, according to the mandate
3 of the writ, or order of a judge of the court endorsed thereon,
4 and he shall not appear by himself or attorney, his default shall
5 be recorded, except as hereinafter provided; but such default
6 shall be erased or taken off, by leave of court, 01' without such
7 leave, if the defendant shall appeal' in court in person or by
8 attorney, at any time before the jury are dismissed, and pay to
9 the plantiff suoh costs as the court shall order.
1821, 59, § 15.
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SECT. 3. If the defendant was not an inhabitant of the State
at the time of the service of the writ, or resident therein, and it
does not appear that he had actual notice of the suit, or that he
had returned to the State, on suggestion of the fact, the comt
may continue the same from time to time, not exceeding twice,
unless for some special cause; or, at their discretion, they may
enter judgment or default.
] 821, 59, ~ 7.
SECT. 4. If a defendant was not an inhabitant of the State
2 or within the same at the time of such service, but had actual
3 notice of the suit, the court may in their discretion, order a con4 tinuance of the aCtion, though he does not appear in season
5 to answer to the suit, at the return term.
SECT. 5. 'When judgment in any personal action shall be
2 rendered as above provided in the third section, upon the default
3 of an absent defendant, the plantifr shall not tal,e out execution
,4 thereon within one year thereafter, unless he shall first give
5 bond to the defendant, with one or more sufficient sureties, in a
6 sum equal to double the amount of the judgment for damages
'1 and costs, with condition to ropay the said amount to the defend8 ant, if the judgment shall be reversed upon a review, to be
9 brought by the original defendant, within one year after rendi10 tion of the original judgment, or as much of the amount first
lIrecovered, as shall be recovered back upon such review.
1821, 59, ~ 7 ..
SECT. 6. The bond above mentioned shall be deposited wito
2 the clerk of the court, for defendant's use, and the clerk shalt
3 decide on the sufficiency of the smeties, saving a right of appeal
4 from his decision to any justice of the court, in which the judg5 ment was rendered.
SECT. 7. And when judgment is so rendered upon default as
2 mentioned in the third section, the defendant shall be entitled
3 to a review of the action as of right, to be commenced and
4 prosecuted in the same court, within one year next after the
5 judgment was rendered, in the manner provided in the one
6 hundred and twenty-fourth chapter, respecting actions of review.
1821, 59, ~ 7.
SECT. B. If such review of right has not been prosecuted
2 within one year as aforesaid, the defendant may at any time
'3 within one year, after he shall first have notice of the judgment,
4 apply by petition to the court, in which the same was rendered,
5 for a review of the action; and if it shall appear to the court
6 that justice requires it, they may grant a review thereof, on such
'7 terms as they may deem reasonable.
1821, 57, ~ 3.
SECT. 9, No summons, writ, declaration, plea, process, judg2 ment 01' other proceedings in COllrts of justice, shall be abated,
3 arrested, 01' reversed for any I,ind of circumstantial errors or
4 mistakes, when the person and case may be rightly understood
5 by the comt, nor for want of form only, and which by law might
6 have been amended.
1829,59, § 16.
2
3
4
5
6
7
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SECT.

10-16.

SECT. to. And all such e\'l'ors, imperfections and defects,
2 may, on motion, be amended, by either party, on such terms as
3 the court may direct.
SECT. 11. In all actions where there are two 01' more defend2 ants, the plaintiff may amend the writ, by striking out the names
3 of one or more of the defendants, on paying him or them, their
4 costs up to that time.
1835, 178, ~ 4.
SECT. 12. In any action on contract express or implied, the
2 plaintiff may, on motion, amend his writ, by inserting therein,
3 the names of any other person 01' persons, as defendants and the
4 court may order a copy of the writ, and the order of the court
5 thereon endorsed, to be served on such auditional defendant, and
6 his property to be attac..:hed in the same manner, as in case of
7 original writs; and on return of such service and attachment,
8 if any shall be made, such auditional defendant or defendants,
9 shall be deemed parties to the suit, and may plead to the action
10 accordingly; but they shall not be liable to any costs, before
11 service made on them, as aforesaid.
1835, 178, ~ 5.
SECT. 13. In all actions of trespass, and trespass on the case,
2 the declaration shall be deemed equally good and valid to all
3 intents and purposes, whether the same shall be in form, a
4 declaration in trespass, 01' trespass on the case.
1835, 178, § 1.
SECT. 14. The treasurer of the State, treaSlll'ers of counties,
2 towns, parishes and o(hor corporations, may bring actions in
3 their own names and capacities on any bonds, notes or other
4 securities, which shall have been given (0 thein, 01' their prede5 cessors, and prosecute any suits commenced by their respective
6 predecessors, and pending when they left such offices.
1821, 29, ~ 26.
SECT. 15. In all actions on any bond 01' penal sum for the
2 performance of any covenants or agreements, and in all actions
3 of covenant the plaintiff may assign as many breaches as he
4 may think fit, to which the defendant may answer generally, that
5 he has kept and performed all said covenants, whether they are
6 affirmative or negative.
1830,463, § 1.
SECT. 16. In all cases where real estate has been, 01' may be
Q absolutely conveyed to any person, his heirs and assigns with a
3 covenant, that he was seized in fee of the same and that it was
4 free of all incumbrances at the time of such conveyance, the
5 same estate then being nnder mortgage 01' other incumbrance,
6 or the grantor not being then seized of the same, the assignee
7 of such grantee, his executors 01' administrators, after having
8 been evicted of said estate, by the elder and better title of the
9 mortgagee, his heirs 01' assigns, may maintain an action of cov10 enant, broken against the first grantor on any of the covenants,
11 in such absolute deed, in his 01' their own names, and recover
lQ such damages, as the grantee might, if he had been evicted, and
13 had brought the action in his own name; provided he shall file
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14 in court at the first term for the use of the grantee, a release of
15 the covenants in said gmntee's deed, to said assignee, RIllI all
16 causes of action on any of such covenants.
1835, 18;3, § 15.
SEC'.!;. 17.
When a person has conveyed, or shall convey real
2 estate to another, covenanting in his deed that he is seized in
3 fee of the premises, and that they are free from all incumbrances
4 at the time of the conveyance, and such grantee shall afterwards
5 convey the same premises to a third person in fee; such grantee
6 shall have no power to release the said covenants containe,d in
7 the deed first mentioned, so as to bar or any way affect the right
8 of such third person, to maintain an action against the first
9 grantor for breach of said covenants of seizin and freedom of
10 the premises from incumbrance.
1835, 183, § 16.
SECT. 18.
The defendant may in all cases plead the general
2 issue, which shall be joined by the plaintiff, and he may give in
3 evidence any special matter, iIi defence when the issue is to be
4 joined to the country, provided, that he shall, at the same time,
5 file in the cause a brief statement of such special matter; to
6 which the plaintiff may, within such time, as the court shall direct,
7 file any counter brief statement of any matter on which he may
8 rely and give in evidence by way of avoidance of the matter cong tained in the brief statement of the defendant-or 1831, 514.
SECT. 19.
The defendant may, at his election, plead such
2 matter specially, after the general issue is pleaded in bar of the
3 action, and by leave of court plead double. In every prosecu4 tion for writing and publishing a libel, it shall be lawful for the
5 defendant to give in evidence ouiha trial thereof, the truth of
6 the matter, charged as libellous, and the truth of such fact, being
7 established shall be justification, unless it shall appeal' that the
8 matter charged as libellous, originated from corrupt or malicious
9 motives.
1833, 73.
SECT. 20.
'When the defendant does not deny the fact stated
2 in the declaration, he may file a general demurrer to the same;
3 and in any stage of pleading either party may demur and the
4 demurrer shall be joined.
SECT, 21.
All penalties may be recovered by action of debt,
2 where no other form of action or proceeding is prescribed in
3 the statute imposing such penalties.
1821, 59, § 31.
SECT. 22.
In any action founded on judgment 01' contract
2 the defendant may offer and consent in writing to be defaulted,
3 and that judgment may be entered against him for a specified
4 sum; and the same shall be entered on record, and the time
5 when the offer was made; and if the plaintiff shall proceed
6 to trial and recover no greater sum for his debt 01' damages and
7 costs, up to the time when the offer was made, the defendant
8 shall recover his costs of the plaintiff up to the time of trial;
9 and such costs shall be off-set against the Sllm so offered, and
10 judgment shall be rendered and execution issued for the balance
11 for either party which way soever the same may be.
1835, 165, § 6.
5
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23-33.

SECT. 23.
The goods and estate of each deceased debtor in
every joint contrnct, express or implied, or in any judgment on
any contract, shall be liable in the hands of his executor 0)'
administrator for payment thereof, in the same manner as in
case of a contract joint amI several; and the creditor shall have
the same remedy against any of the survivors 01' against the
executor 01' administrator, as on a joint and several contract.
1921, 5~, ~ 25.
SECT. 24.
When there are mutual debts or demands between
2 the plaintiff and defendant in any action, one demand may be
3 set ofr against the other, as provided in the following sections,
1821, 59, § 19.
SECT. 25.
The defendant shall file a statement of his demand,
~ on the first or second clay of the term of the court at which the
3 writ is made returnable, and the clerk shall enter on the same
4 the day when it was filed and the defendant shall also on the
5 same day give wri tten notice thereof to the plain tiff 01' his coun6 sel-if either is attending cOllrt.
SECT. 26.
The demand of the defendant shall be as certain
2 in substance as would be required in a declaration, and the
3 court may allow amendments thereof when deemed proper.
SECT. 21.
No demand shall be set off unless it is founded upon
2 a judgment or contract-but the contract may be either express
3 or implied.
M. R. S. 96, § 2.
SECT. 28.
No demands shall be set off unless for the price of
.2 real 01' personal estate sold, or for money paid-money had and
3 received or for services done or unless it be for a sum liquidated,
4 or one that may be ascertained by calculation.
M. R. S. 96, § 3.
SECT. 29.
No demand shall be set oft~ unless it existed at the
.2 time of the commencement. of the suit, and then belonged to
3 the defendant; nor unless it is due to him in his own right
4 except as hereinafter is provided.
M. R. S. 96, §4.
SECT.
30. Any demand which has been assigned to the
~ defendant, with notice to the plaintiff of the assignment, before
3 the action was commenced, may be set off in like manner, as if
4 it had been originally payable to the defendant.
5 Pick, 31~. M. R. S. 96, § 5.
SECT. 31.
If the demand set off is founded on a bond or
2 other contract, having a penalty, no more shall be set off than
3 the sum equitably clue.
M. R. S. 96, § 6.
SECT. 32.
The set ofr shall be allowed in all actions founded
2 on demands, which could themselves be the subject of set-off,
3 according to law, and in no others.
M. R. S. 96, § 7.
SECT. 33.
If there are several plaintiffs the demand set off,
~ shall be due from them all jointly. If there are several defen3 dants, the demand set off shall be due from them all jointly
'
4 except as is provided in the following section.

2
3
4
5
6
7

M. R. S. 96,

~

8.

11 Mass. 140.
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SECT. 34.
'When the person with whom a contract is made,
Q has a dormant partner, and a suit is brought on such contract,
(3 by or against the partners jointly, any debt due to or from the
4 person with whom the contract was mude, may be set off in like
6 manner, as if such dormant partner had not been joined in the
G suit.
6 Pick. 35,'2.
, SECT. 35.
If the demand on which the action is brought has
2 been assigned, and the defendant had notice of the assignment,
3 he shall not set off any demand that he may have acquired
4 against the original creditor, after such notice.
12 Mass. 193. 14 Mass. 291.
SECT. 36.
\Vhen an action is brought by one person in trust
2 or for the use of another, the defendant may set off any demand
3 against the person for whose use or benefit the action is brought,
4 in like manner as if that person were the plaintiff ;n the suit.
8 Pick. 342.
SECor. 37.
In actions by executors and administrators demands
2 against their testators or intestates, which belonged to the
3 defendant at the time of their death, muy be set off in the sumo
4 manner as if the action had been brought by the deceased.
2 Muss, 498. 3 Pick. 452.
SECT. 38.
"Vhe!"! upon slIch set-off against an executor or
[2 administrator, a balance shall bc found due to the defendant,
3 the judgment therefor shaH be in the same form and have the
4 same effect, as if the suit had been originally commenced by the
5 defendant; except, as stated in the following section.
SECT. 39.
\Vhen the estate of the deceased is insolvent, no
2 judgment shall be rendered in favor of the defendant for the
3 balance found due to him; but the same shall be certified by
4 the clerk of the court to be the balance due from the estate of
5 the deceased, anrl the same shall be laid before the commission6 ers on such estate, in like manner as other claims of creditors.
2 Mass. 452.
SECT. 40.
In actions against executors and administrators,
2 and trustees and others, in their representative character, the
3 defendant may set ofr demands belonging to their testators or
4 intestates, or those whom they represent, in the same manner as
5 the persons represented would have been entitled to set off the
6 same, in an action against themselves.
SECT. 41.
In actions brought by or against executors, admin2. istrators or trustees in their representative character no demand
3 shall be set off that is due to or from snch executors, adminis4 trators or trustees in their own right.
SECT. 42.
All eases of set-off may be tried upon the issue
2 joined without any further plea; and in all actions, except
3 assumpsit, when an issue to the country is not otherwise formed,
4 the defendant may plead that he does not owe the sum demanded
5 by the plaintiff; which shall be deemed a good plea or general
6 issue, for the purpose of trying the merits of the cause.
2 Mass. 45;2.
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SECT. 43.
The plaintiff shall be entitled to every ground of
2 defence against such set-off-which he might have availed him3 self, by any form of pleading, in an action brought against him,
2 Mass. 452.
4 on the same demand. '
SECT. 44.
The statute limiting personal actions, if applicable
2f to the .set-offshall be applied in the same manlIer, as if an action
3 thereon, had been commenced at the time, the plaintiff's action
2 Mass. 452.
4 was commenced.
SECT. 45.
If the jury find no balance due to either party,
2 judgment shall be entered thereon, without costs to either; if a
3 balance is found due to the plaintiff, he shall have judgment
4 therefor.
2 Mass. 452.
SECT. 46.
When a balance is found due from the plaintiff
2 judgment shall be rendered therefor in favor of the defendant
3 with costs; but no such judgments shall be rendered against
4 the plaintiff, when the demand for which the action was brought
5 had been assigned before the commencement of the action; nor
6 for any balance due from any other person than the plaintiff.
1821,59, § 19.
SECT. 47.
In actions in a municipal court, and before a justice
2 of the peace, similar proceedings shall be had in respect to set
3 offs, as those before prescribed; provided that in no case shall
4 judgment be rendered for the defendant for more than twenty
5 dollars, exclusive of costs of suit.
SECT. 48.
After a demand has been filed in set-off, the plain2' tiff shaH not be allowed to discontinue his action, unless by
3 consent of the defendant.
SEC'll. 49.
Whenever a cause is at issue, and it shall appeal'
2 that the trial will require an investigation of accounts or an
3 examination of vouchers, the court may appoint by consent of
4 parties, one 01' more auditors to heal' the parties and examine
5 the vouchers and proof, and to state the accounts and make a
1821, 59, § 25. 1826,347, § 1.
6 report thereof to the court.
SECT. 50.
The auditors shall give notice to the parties of the
.2 time and place of hearing them, and may adjourn as may be
3 found necessary.
M. R. S. 96, § 26.
SECT. 51.
If there is mOl'e than one auditor, all shall heal' the
2 parties, but a majority may make the report, in which it shall be
3 stated, whethel' all attended the hearing or not.
M. R. S. 96, § 27.
SECT. 52.
Witnesses may be summoned and compelled to
.2 attend before the auditors, as before referees, and may be sworn
3 by any such auditor or referee.
M. R. S. 96, § 28.
SECT. 53.
The court may discharge the auditors and appoint
.2 others, 01' may re-commit their report for revision.
M. R. S. 96, § .29.
SECT. 54.
If there is no legal objection to the report of the
2 auditors, it may be used, by either party as evidence on the trial
3 of the cause before the jL1ry, but shall be open to he impeached
4 01' disproved by other evidence.
M. R. S. 96, § 30.
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SECT. 55. The court shall allow reasonable compensation to
Z the auditors, to be paid by the plaintiff, and taxed in his bill of
3 costs, if he prevail in the suit.
M. R. S. 96, § 31.
SECT. 56. When the plaintiff in any stage of the cause shall
52 become nonsuit or discontinue his suit, the defendant shall
3 recover his costs; and in all actions, the party prevailing shall
4 be entitled to his l~gal costs.
1821,59, § 17.
SECT. 57. In actions of account, when any person against
2 whom judgment shall be rendered, that he shall account, shall
:3 unreasonably delay or refuse to appeal' at the time and place
4 appointed by the auditors, who have been appointed by the
5 court, or after appearing, shall refuse or neglect to render an
6 account, the auditors shall certify such refusal or neglect, and
7 the court shall cause the damages to be assessed by a jury and
8 judgment for the same on the verdict, 01' may enter a default
1821,59, §Z3, 24.
9 and judgment thereon.
SECT. 58. When venires for jurors are retu1'lled to court, the
2 clerk shall prepare, at the commencement of each term, of the
3 court, separate alphabetical lists of the names of the several per4 sons returned as grand and traverse jurors, and the comt at
5 which such jurors attend in empannelling the traverse jurors,
6 shall cause the names of the first two persons who shall attend,
7 to be called, who shall be first sworn, and then the others in
8 succession as they shall be named on the list, and in such divi9 sions as the court may direct, 01' all at the same time; and the
10 first twelve shall compose the first jury, and the next twelve on
11 the same list shall be empannelled and sworn in like manner,
]2 and shall compose the second jury.
1821, 84, § 10.
SECT. 59. If there are supernumerary jurors, they may be
2 excused from time to time till wanted; and they may be placed
3 on either jury as occasion may require; and jurors may be trans4 ferred from one jury to the other when the convenience of busi5 ness may require it; and for good reason any juror may be
6 excused.
1821,8'1, § 10.
SECT. 60. The following shall be the form of the oath adZ ministered to traverse jurors in civil causes-" You and each of
3 "you swear, that in all cases betwixt party and party, that shall
4 "be committed to you-you will give a true verdict therein,
5 "according to the law and the evidence given you. So help
6 "you God"-and when a juror is conscientiously scru pulous of
7 taking an oath, the word " affirm", shall be used, instead of
8 "swear," and the words-" this you do under the pains and
9 "penalties of perjury," instead of the words-" so help you
10 "God."
1821,84, § 12.
SECT. 61. Each jury shall retire, after having been thus em2 pannelled and sworn, and choose their foreman by ballot, or
:3 make the choice upon retiring with the first cause with which
4 they shall be charged; and whenever a foreman is absent or
5 excused from service a new foreman shall be chosen as afore6 said.
1821, 84, § 13.
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When by reason of challenge or other cause a

:2 sufficient number of jurors, duly drawn and summoned cannot
3
4
5
6
7

be obtained for the trial of any cause, the court shall cause
jurors to be retumed from the by-standel's, or from the county
at large, to complete the pannel, provided that there shall be
on the jury not less than seven jurors drawn and retumed as
before provided.
1821, 81) ~ 8.
SECT. 63.
And such jurors shall be retumed by the sheriff,
2 01' his deputy 01' coronel' or such other disinterested person as the
3 court may appoint.
1821, 84, ~ 8.
SECT. 64.
The court may when circumstances render the
2 measure expedient, in term time, issue venires for as many jurors
S as may be wanted to be drawn notified and retul'llcd forthwith,
4 or on a day appointed, and the court may also, when in any
5 county, the business requires a long protracted session, during
6 the term excuse all or any of the jurors originally returned, and
7 issue venires for as many new jurors as may be necessary to
8 supply their places, who shall be dmwn and notified to attend
9 at such time as the court may direct.
1821, 84, ~ 8, 17.
SECT. 65.
The court, on motion of either party in a suit, may,
2 examine on oath. any person called as a juror therein, whether
3 he is related to either party, or has given or formed any opinion,
4 or is sensible of any bias, prejudice or particular interest in the
5 cause; and if it shall appear from his answers or from any com6 petent evidence introduced by the party objecting to the juror,
7 that he does not stand indifferent in the cause, another juror
8 shall be called and placed in his stead for the trial of the cause.
1821, 84, ~ 9.
SECT. 66.
The traverse jury may in all cases find a special or
:2 general verdict, subject to the opinion of the court on a case
3 agreed by the parties and reserved, or on the facts as reported
4 by the judge presiding at the trial.
1821, 84, § 15.
SECT. 67.
When a jury, not having agreed, return into court,
2 stating the fact, the judge may, in his discretion, explain any
3 questions of law, if proposed to him, or restate any particular
4 testimony, and send them out for further consideration; but they
5 shall not be sent out a second time in consequence of their disa6 greement, unless on account of some difficulties not stated when
7 they first came into court.
18,'21, 84, § 15.
SECT. 68.
In prosecutions for the recovery of any sum of
2 money or other thing forfeited, it shall not be a cause of chal3lenge to any juror, that he is liable to pay taxes in any county,
4 town' or plantation, which may be benefitted by the recovery,
5 Mass. 90.
SECT. 69.
If a party knows of any objection to a juror, in
2 season to propose it before trial, and omits so to do, he shall not
3 afterwards be allowed to make the same objection unless by
4 leave of court, for special reasons.
SECT. 70.
No irregularity in the venires, or drawing, summon2 ing, retul'l1ing or empannelling jurors, shall be sufficient to set
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3 aside verdict, unless the party making the objection, was injured
tl by the irregularity, or unless the objection was made before the

5 return of the verdict.
M. R. S. 95, § 30. 8 Greenleaf, 42.
SECT. 71. The clerks of the several courts, and any justice
~ of the peace, may issue summuns for witnesses to attend before
3 such courts to give evidence concerning any matters there
4 depending; and if any person, on whom such summons shall be
5 duly served, and to whom a sum equal to his legal fees for travel
6 to said court, and thence to his home, and for one days attend7 ance shall be tendered, shall not appeal', having no impediment
8 to the contrary, he shall be liable for all damages sustained by
9 his neglect, and the court may compel his attendance by attach10· ment, and fine him not exceeding twenty dollars.
1821,59, § 38.
SECT. 72. No person who believes in the existence of a
2 supreme being shall be adjudged an incompetent or incredible
3 witness in any judicial court, or in the course of judicial pro4 ceedings, on account of his opinions in matters of religion;
5 nor shall such opinions be made u subject of investigation or
6 inquiry.
1833, 58, § 1.
SECT. 73. In the administration of oaths, the deponent shall
~ hold up his hand, unless he is a person who believes that an oath
3 is not binding, if it is not taken in his accustomed manner.
1821,59, § 29,
SECT. 74. Every person conscientiously scrupulous of taking
2. an oath, and who on any lawful occasion is required to take
3 one, shall make affirmation as follows "I do affirm undel' the
4 pains and penalties of perjury" which shall be deemed of the
1821,85, § 9.
5 same force and effect of an oath.
SECT. 75. In all suit at law, wherein any county, town, plan~ tation, parish, school district, public corporation, charitable,
3 religious or literary incorporated society, or any mutual fire
4 insurance company, may be a party or interested in the event of
5 the suit, any inhabitant or member of any such corporation
6 shall be admitted as a competent witness, provided he has no
'1 other interest tberein than as such inhabitant or member.
1821,87, § 1. 1832,3.
SECT. 76. If either party in a cause in which a verdict is
2 returned, shall, during the same term of the COl\l't, before or after
3 the trial, give to any of the jurors who shall try the cause any
4 thing by way of treat, or gratuity or purposely introduce among
5 the papers in the case which are delivered to the jury, when
6 they retire with the cause, any papers which have any connec7 tion with it, but which were not offered in evidence, the court
8 on motion of the adverse party, may set aside the verdict, and
9 order a new trial.
1821, 84, § 15. 6 Greenleaf 141.
SECT. 7'1. In all actions of replevin, whenever the jury shall
~ find the property or part of the goods and chattels replevied to
3 be in the plaintiff, and of the residue to be in the defendant,
4 they shall also without reference to the estimated value in the
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replevin bond, find and certify in their verdict, the value of the
part belonging to the plaintiff as it was at the time it was
replevied; and if such value shall not exceed twenty .dollars,
the plaintiff shall recover for costs, only one quarter part of
such value.
1822, 186, § 2.
SECT. 78.
In any action pending on the eighth day of Feb2 ruary eighteen hundred and thirty-nine, 01', that is now, or shall
3 hereafter be pending in any judicial court, 01' before any justice
4 of the peace, on a bond given by any execution debtor, 01' by
5 any person arrested on a warrant of distress, to obtain a disG charge from arrest or imprisonment, if it shall appear that prior
7 to a breach of any of the conditions of the same bond, the prinS cipal in such bond, had been allowed by two justices of the
9 peace quorum unus, or two justices:or the peace and quorum, or
lOa justice of the peace, and a judge of any municipal court, to
11 take and had taken before such justices, the poor debtor's oath,
12 after notice of the intentions of such debtor to disclose the state
13 of his affairs, and take such oath issued by a justice of the peace
14 upon the application of such debtor, or by written notice signed
15 by the debtor himself and served upon the creditor named in
16 the bond, or upon the attorney of such creditor, the defendant
17 shall have a right to have such action tried by a jury, who shall
18 find and assess the damages, if any, the plaintiff has sustained;
19 or if, in their opinion, he has not sustained any damages, they
20 may return a verdict for the defendant notwithstanding there
21 may have been in law a breach of the conditions of the bond;
22 and in such action the plaintiff may introduce any proper evi23 dence tending to show that the surety or sureties of such debtor,
24 had, in his or their hands, and possession at the time of the
25 administration of said oath to the debtor, personal property,
26 money, debts, credits 01' real estate, belonging to such debtor,
27 sufficient in whole 01' in part to pay the execution referred to in
28 the bond, and if the verdict be for the plaintiff, judgment shall
29 be rendered thereon, without regard to the penalty of the bond.
30 And in any such action on trial before a municipal court, or a
31 justice of the peace, similar proceedings shall be had as to the
32 question of damages, and the mode of entering up judgment
33 provided that in no case shall the jury, or the municipal court,
34 or justice of the peace, give the plaintiff a larger sum in dama35 ges than the amount of the debt and cost mentioned in the
36 execution with interest thereon and officer's fees-And in all
37 actions upon any bond or penal sum, where the conditions of
38 the same, are different from those above mentioned, and in all
39 actions in the supreme judicial court, on a recognizance, entered
40 into in the district court, to prosecute and appeal with affect, if
41 the jury shall find that any of the conditions of such bond or
42 penal sum have been broken, they shall estimate the damages
43 the plaintiff has sustained; and judgment thereupon shall be
44 entered for the penal sum aforesaid, and execution shall issue
45 fol' the damages assessed and costs.
1839. 1830, 463, § 1. 1835, 497.
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SECT. 79.
In an action of debt on a judgment of any coUrt
2 of record, lawful interest shall be allowed as well on the costs as
1821, 59, § 36.
3 the damages, or the balance thereof due.
SIi:CT. 80.
No motion in arrest of judgment shall be sustained
2 in the supreme judicial court 01' district court inany civil action.
1835, L78, § 6.
SIi:CT. 81.
In case of the death of either party in an action
2 pending in the supreme judicial court or district court or before
3 a municipal court, or any justice of the peace, the executor or
4 administrator of the deceased, if the cause of nction sUI'vive,
5 may become a party to such action, such death being suggested
6 on the record, and may prosecute or defend the same to final
7 judgment.
1821,52, § 20.
SECT. 8Q.
And the surviving party may cause the executor 01'
2 administrator of the deceased party to be served with a notice
3 from the court, fourteen days before the sitting of the same,
4 where the notice is made retul'l1able, to appear and prosecute,
5 01' defend such action as the case may be; and upon the refusal
6 or neglect of such executor or administrator, so to appear and
7 become a party to the suit, the court may enter up judgment
8 upon the non-suit 01' default, as the case may be in the form pre9 scribed in the chapter relating to suits, by amI against exeClltors
10 and administrators, being chapter one hundred twenty.
18Q1, 52) ~ 22.
SECT. 83.
And when an appellant or appellee, in any action
2 wherein judgment has been rendered upon an issue in law, or
3 case stated by the parties, by the district cOllrt, and [rom which
4 judgment an appeal has been claimed and granted, shall die
5 before the sitting of the court appealed to, the surviving party
6 may enter the appeal; and after giving notice to the executor
7 or administrator of the deceased party, the court may render the
8 proper judgment, affirming the judgment of the district court
9 01' grant a new trial.
SIi:CT. 84.
vVhen a general verdict is entered for the plaintiff
2 in any civil action in which some of the counts in the writ are
3 bad, and anyone of them is good, or in allY suit there is a wrong
4 joinder of counts, no objection having been [nade thereto by
5 plea, or motion in wriLing before the calise is committed to the
6 jllry, the judgment for that reason shall not be a subject of
7 reversal upon a writ of error.
1830, 463, ~ 3.
SECT. 85.
In actions tried before a municipal court or a jus~r tice of the peace, if the plaintiff shall appeal from a judgment
3 in his favor, and in the district court. shall not recover a greater
4 sum [or damages, than he recovered by the first judgment he
5 shall n0t be entitled for his eosts of the whole suit, to more than
6 quarter part of the sum finally recovered for damages.
1830, 463, ~ 3.
SECT. 86.
If during the pendency of any action, either party
2 shall become insane, the action may be prosecuted or defended
3 by his guardian, in like manner, as if it had been commenced
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4 after the appointment of the guardian, 01' the court may appoint
5 a guardian for the suit as the case may require.
M. R. S. 93, ~ 22.
SECT. 87. vVhen in any action a plaintiff is by law entitled
2 to recover double costs, the fees paid for witnesses, depositions,
:'3 copies and other evidence, shnll be taxed and recovered singly
4 -and the remainder only of the taxable costs shall be doubled;
5 and the same rule shall apply when triple costs are recovered.
M. R. S. 9S, ~ 22.
SECT. 88. On application for a writ of certiorari, mandamus,
2 or quo warranto, on behalf of any private person or for any like
3 process, the court in tbeir discretion may allow costs to any per4 son notified, and appearing as a respondent, and issue execution
5 against the applicant.
M. R. S. 93, ~ 22.
SECT. 89. When after a judgment for costs has been ren2 dered against a plaintiff, on non-suit 01' discontinuance, and a
3 secolid suit for the same cause shall be brought, before the costs
4 of the former suit shall have been paid, the court may stay all
5 proceedings until such costs shall be paid, and may dismiss the
(3 suit unless they are paid at such time as the court shall appoint.

M. R. S. 93, § 22.
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SECT. 90. When any suit is brought in the name of the
State but for the use and benefit of any private person his name
lind place of residence shall be endorsed on the writ, and if the
suit is not maintain£d~.jml.gmel~t. for the defendant's costs shall
be rendered against such person, and ·execution issued in like
manner, as if he were the plaintiff on record.
.
M. R. S.9S, § 22.
SECT. 91. In any civil suit instituted by the State and for the
use and benefit of the State, the State sball be liable for the
defendant's costs, and judgment shall be rendered for them,
against the State, and the treaSUl'er of the county in which the
trial is had, shall pay the amount to the defendant on his product ion of a certified copy of the judgment, and the same
shall be allowed to such treaSUl'er in his account with the State.
M. R. S. 93, ~ 22.
SECT. 92. vVhen costs are recovered by the State in any civil
suit, no fees shall be taxed for tbe travel of the attorney general
01' any other attorney for the State.
M. R. S. 93, § 22.
SECT. 9:3. When a plaintiff shall at the same court and at the
same term, shall bring divers actions against the same party,
which might have been joined in one, or shall bring more than
one suit, upon a joint and several contract he shall recover costs
in only one of such actions, unless the court shall certify that
there was good cause for conimencing them.
1821,51, § 19. 1822, 184.
SECT. 94. The costs for the plaintiff's travel shall be taxed
according to his or his attol'l1ey's distance, from the place of
trial, whether the plaintiff is payee or endorsee; but no more
than fol' forty miles distance fi'om the court shall ever be
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5 allowed, unless the plaintiff himself shall actually travel more
6 than that distance.
] 835, 165, § 4. 1821, Vol I, 435.
SECT. 95.
In all actions, if the defendant is defaulted before
2 the jury shall be empannelled, and r.alled to try the eause, the
3 plaintiff shall tax only six days attendance; and if defaulted
4 after tbe jUl'y are empannelled and called, the cost may be
5 restricted as the COl1l't shall dil'ect, but the pr()vi~ions of this
6 and the preceding section shall not apply to aetiollS pendincr in
7 any court on the eleventh day of March eighteen hundred ~nd
8 thirty-five.
1835, 165, ~ 5.
SECT. 96.
No costs shall be allowed plaintift~ in an action
2 upon a judgment of any COl1l't or justice of the peace, on which
3 an execution might at the time of commencing such action,
4 have been issued and duly served on the judgment debtor, pro~
5 vided this section shall not apply to a trustee process, founded
6 on such judgment.
1835, 165, § 5.
SECT. 97.
When nn aggregate corporation is entitled to
2 costs, the travel shall be computed from the place where it is
3 situated if it is local in its nature; otherwise from the place
4 where its business is usually transacted, not exceeding forty
[) miles travel, unless the agent of such corporation, shall travel a
6 greater distance to attend the COl1l't.
1835, 165, § 5.
SECT. 98.
Nothing in this chapter shall take away or control
2 the power of the court, to require payment of costs, or wifhhold
S and refuse them by el' to either rIB ty, as the condition of an
4 amendment or .continuance.
SIeCT. 99.
In actions on contract, in which an account is
2 filed in offset, although the damages found for the plaintiff shaH
3 not exceed twenty dollars, he shall be entitled to full costs, pro4 vided the jury shall certify in their verdict, that the darna'ges
5 were reduced as low as that sum, by means of the amount
6 allowed by them on account of said offset, and as due upon it.
SECT. 100.
All actions in the supreme judicial court or dis2 trict court, shall be called over by the clerk on the first day of
3 each term; and those which are not then defaulted but con4 tinued, shall be entered on a trial docket made by the clerk,
5 and travel and attendance shall be taxed in such action until the
6 defendant shall allow the same to be disposed of, unless the
7 court shall otherwise direct, but no more than ten days attendS ance at anyone term shall be taxed in any action in any case.
1838, 336, ~ 1.
SECT. ] 01.
\Vhen a motion is made and filed, that a verdict
2 may be set aside, as being against law, or the direction of the
3 court, or against evidence,~the whole evidence shall be drawn
4 up in the form of a report, and signed by the presiding judge;
5 and if the motion shall be founded on any alleged cause, other
6 than the rulings and instructions of the judge to the jury, the
7 evidence as to the facts stated in the motion, shall be heard 1
8 examined and reported by the judge, and in either case the
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9 action shall be continued to be heard on the motion before the
10 whole comt.
SECT. 102. Execution may be issued on any judgment after
2 the expiration of twenty-four hours after the same was rendered
3 and when issued from the district court-it shall be made return4 able within three months, unless that court shall sit within that
5 time, at tbe time prescribed by law; and when it will, then it
6 shall be made retul'l1able to the next comt, and when execution
7 issues from the supreme judicial court, it shall be made returnS able at the end of six months, unless a regular term of said court
9 should be held within tbat time, in which case the execul-Lon
10 shalI be made retul'l1able to the same.
1821, 60, § 63.
SECT. 103. Executions issued by a justice of the peace, shall
2 be made returnable in sixty days, from the day they were issued.
1821,60, §G3.
SECT. 104. No execution shaIl be issued after tbe expiration
Q of one year, from the time judgment was entered, except in the
3 case provided for in tbe eighth section of this chapter.
1821,60, § 63.
SECT. 105. And an alias 01' pluries execution, may be issued,
2 within one year next aftcr the day on which the last pl'e(',eding
3 execution was retul'llable, and not afterwards.
1821,60 § 63.
SECT. 106. Htbe creditor, in the cases mentioned, in the two
2 preceding sections, shall neglect to sue out execlltion within the
3 times t!Jerein prescribed, he shall Slle out a writ of scire facias,
4 against the debtor to shew cause wby execution of the judg5 ment should Dot be done; and if, after due notice, no sufficient
6 cause be shewn, the comt shall award execution for the amount
7 due on the judgment.
1821, 60, § 63.
SECT. 107. 'That on alI executions issued on judgments in
Q ci\,il actions, or acknowledgments of debts, lawful interest shall
3 be collected by the officer serving tbe execution, fi'om the time
4 judgment was rendered, 01' tbe debt became payable; and the
5 clerk or justice shall vary the form of exeeutions, so as to
6 embrace such interest.
1836,250.
SECT. 108. No court shall be held on the fourth day of July
~ or on the day of any State election.
SECT. 109. In all actions of trespass on property, it shall be
Q the duty of the court 01' magistrate, 01' court and jury, to inquire
3 and determine whether the trespass was committed wilfully, and
4 if snch is found to be the fact, a record shall be made of that
5 fact, and when execution is issued on judgment in the case, a
6 memorandum shall be made on the margin of the execution,
7 that the judgment was rendered for a trespass committed wiI8 fully.
1833,51.
SECT. 110. When an action is brought on a bill of exchange,
2 drawn or endorsed in this State, and payable in any place out
3 of the State, but witbin the United Slates, or territories thereof,
4 and being protested for non-acceptance or non-payment, the
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holder, in an action against such drawer 01' endorser, shall
recover not only the contents of the bill and interest, but in
addition thereto shall recover damages at the rate of three per
cent. on the amount of the bill, if it be payable in either of the
States of New Hampshire, l\Iassachusetts, Vermont, Connecticut, Rhode Island 01' New York; and if in New Jersey, Pennsylvania, Delaware, Maryland, Virginia, South Carolina, Georgia
01' the District of C(Jlumbia, at the rate of six pel' cent., and if
in any other State, at the rate of nine pel' cent.
1821, 8~, §~'.
..
SECT. 111. If a bill of exchange IS drawn ~ endorsed 111 thls~ ..r;::,...:.r~~(/,:
State for one hundred dollars 01' 1110re, and payable in this State,
at a place seventy-five miles distant from the place where drawll,
the damages against such drawer or endorser, over and above
the contents of the bill and interest, shall be one pel' cent., on
its amount.
1821, 88, § 2.
SECT. 112. Any COlll't may appoint a surveyor to run lines,
and make plans of lands demanded in a real 01' mixed action,
when sllch a measure may be deemed expedient and useful in
the trial of such cause; and when such surveyor is prevented
by force, menaces 01' fear froll1 performing the duties assigned
him, the court in which the cause is pending may issue a wal'rant to the sheriff, commanding him with suitable aid to cause
such opposition to the surveyor in the execution of his duties
to be prevented and in the execution of such warrant, he rnay
exercise all the power appertaining to his office, as sheriff, and
all persons refusing their aid when called for by him, shall be
liable to the same penalties as ill other cases.
SECT. 113. In all cases where the same property has been
attached on mesne process in two 01' more suits, which are now
pending or may be commenced, the plaintiff in any suit, after
that in which the first attachment shall have been made, may
petition the court, in which such suits are pending for leave to
defend against such first suit in like manner as the party therein
sued could 01' might have done.
1831,508, § 2.
SEc'r. 1 [4. The party so petitioning shall set forth in his
petition the facts on which he relies, and make oath to the truth
of the same, or that he verily believes them to be trlle ; and that
the court in their discretion may grant the prayer of the petition
or not, as they may judge prop~r.
183], 508, § 3.
SECT. 115. If the court shall admit the petitioner to defend
ngainst such prior suit, he shall give bond 01' enter into recognizance with sufficient surety in slIch SUIll as the court shall
order to pay to the plaintiff in such previous suit, all such costs
and damages as the court shall adjudge, and decree to have been
occasioned to the plaintiff-by such defence.
]831, 50R, § 3, 4.
SECT. 116. It shall be entered on record that the petitioner is
admitted to defend against the prior action as aforesaid.
.
1831, 508, ~ 4.
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SECT. 117.
In case a recognizance has been entered into,
and if the petitioner shall fail in his defence of such action, the
court shall award execution on the recognizance in favor of the
plantiff therein-in favor of the petitioner-and proceed to enter
judgment in the original suit between the parties as though such
J 831, 508, § 4.
defence had not been made.
SECT. 118.
If the petitioner shall prevail in said defence by
verdict or otherwise, the court shall render judgment thereon,
and award execution to the petitioner for his reasonable costs;
and such judgments shall be rendered for costs, if any, to the
party sued in such action as the court may direct.
1831, 508, § 5.
SECT. 119.
If it shall appear by the verdict or otherwise that
the plaintiff made his attachment with intent to defi~aud 01'
delay other creditors of the defendant, 01' that there was c01lusion between the plaintiff and defendant, for the purpose of
defrauding 01' delaying such other creditors, such attachment
shall be wholly void.
1831,508, § 6.
SECT. HW.
When a certificate shall issue from the clerk of a
judicial court, in any other State, certifying that a person in this
State is believed to be a material witness in the trial of a criminal cause pending in such court any justice of the peace in the
county where such witness may reside, shall, on request issue a
summons on the back of such certificate, requiring such person
to appear and testify at the court where such trial is to be had,
and if the person so summoned, and baving tendered to him a
sum equal to twelve cents for ev~ry miles travel, from his place
of abode to the court, and one dollar and fifty cents, at the end
of every day, for such witnesses attendance, and having no
reasonable excuse to the contrary, shall neglect to appear and
testify, shall forfeit three hundred dollars to any person, who
shall sue for the same in an action of debt; but such witness
shall not be compelled to truvel from his home, more than five
hundred miles, by virtue of such summons-and for such purpose.
1839.

NOTES.
SECTS. 25 and 26. It has been considered almost a useJess form for a defendant to file his offset in the clerk's office seven days before court. Defendant and
plaintiff may both Eve at a distance from the office; there is trouble fOl' one, and
seldom notice to the other, These sections seem to provide a better mode of
proceeding. In the next ten sections, the subject of offsets has been considere d,
and numerous principles of law applicable to them have been arranged in perfect
order and with perfect simplicity, by the commissioners of Massachusetts, They
have enlarged the right of offset, so as to embrace many more subjects than our
existing statute provisions now do; and the extent aud limitations of the righ t,
thns enlarged, are stated so plainly as to render the whole easily intelligible.
The commissioners of this State, have copied those sections as the only thing'
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needful. Those several sections merely propose for enactment, principles which
have long been in force and are gathered fi'om numerous decisions.
SECTS. 37 and 38, declare that the principles and modes of proceeding above
mentioned in suits between creditor and debtor shall apply in actions where one
or both parties appear ill court in the capacity of executo]' or administrator.
SEC1'. 39. This merely enacts a principle settled by the authority named in
the margin; being a leading case.
SECTS. 40 and 41. A limitation of the right of set-off in the latter section,
which is established in the formeI'.
SECTS. 42,43,44,45, are necessary to regulate the proceedings on the trial,
where an off-set is filed, as to pleas and the statute of lilI1itation.
SEc'r.47. To preserve uniformity.
SECT. 48. Justice seems to require this provision.
SECTS. 50, 51, 52, 53, 54, 55, are all useful in carrying into effect the provisions·
of the 49th section; giving and defining the powers of the auditor.
SECT. 70. '1'his is new, and founded on constructions and decisions made in
relation to the subject matter of the section, cited in the margin.
SECT. 78. The provisions and principles of this section are applicable only tobonds of the kind particularly mentioned in it.
SECT. 86. The provision in this section is in aid of justice and is presumed to'
be a useful one.
The six following sections are taken from the Mass. R. S. and the commissioners have readily introduced them, as containing provisions as just as they seem
necessary.

CiIlA.PTIER 116.
OF JUSTICES OF THE PEACJ<i, AND THEIR POWER IN CIVIL CASES"
AND PROCEEDINGS 'l'HEREIN.
Sect.

1. Justice's jurisdiction, natme and extent.
2. Same subject, and limitation.
3. vVhen title to real estate, &c. comes in question, what proceedings to'
be had.
4. Party required to recognize, to enter action at district court.
5. Proceeding'S to be had afterwards by the party.
6. Form of justice's writ and how served.
7. On non-appearance of defendant, default to be entered.
8. If plaintiff fails to prosecute, defendant to recover his costs.
9. Any party may appeal within twenty-four hours to the district court,
and no execution shall issue.
] 0. Must find sureties.
11. Appellant mnst produce copies, &c. at district court.
12. Any justice may issue summons for witnesses.
13. May adjourn his court, &c.
14. vYhen the justice is unabled to attend, another justice may continue the
cause, &c.-notify the same.
15. No justice shall be counsel for either party.
16. A jUE'tice may issue writs of seire facias a,Q'ainst executors and administrators, on suggestion of waste and against bailor endorsers.
17. In what county such writs may be issued and returnable.
18. How served.
19. Justice shall have fail' records-and when one dies after judgment rendered by him-what proceedings may be had by any other justice.
20. Same subject, as to transcript of record.
21. Such transcript attested-legal evidence as the original.
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Sect. 22. And on such transcribed record, execution may issne.
23. Justices removing from the State, shall deposit their records with clerk
of the court.
24. Executor or udministrator of deceased justice must so deposit them.
25. Penalty on offender, ill either case of neglect.
26. Clerk shall receive-keep the records and certify copies.
27. If justice dies or removes, not having made up his records, what proceedings shall be had.
28. Justice whose commission has expired, and not been renewed, may issue
and renew execution, on any judgment rendered by him, &c.
29. May decide causes at his house or office, &c.
30. In alrcases defendant may plead general issne; and need not file brief
statement, except in cases mentioned in the first section.
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SECT. 1.
Every justice of the peace, except those residing in
any city or town, within which a municipal court now is, 01' may
be established, shall have power to hold a court within his
county, and shall have original and exclusive jurisdiction of all
civil actions wherein the debt or damages demanded, do not
exceed twenty dollars, excepting real actions, actions of trespass
on real estate, actions for disturbance of a right of way or of
any other easement, and all other actions, where the title, to real
estate, according to the pleadings, 01' the brief statement filed
in the case, by either party may be in question.
1821,76, § 1.
SECT. 52.
But in the personal actions mentioned in the exception contained in the preceding section, when the sum demanded
does not exceed twenty dollars, a justice of the peace shall have
original jurisdiction concurrently with the district court.
SECT. 3.
vVhen it shall appeal' ill eilher of the ways before
mentioned that the title to real estate is conccmed 01' brought
in question, the case shall at the request of either party,-be
removed to the district court, to be there tried and determined
in the same manner, as if it had been originally commenced in
that court.
1821,76, § 11.
SF-CT. 4.
The party requiring the caLIse to be so removed,
shall recognizance to the other party in a reasonable SLlm with
sufficient surety or sure lies, with condition to enter the action
at the district court, next to be held in the same county; and if
he fail so to recognize, the justice shall heal' and deeide the
cause in like manner as if no such request had been made to
remove the cause.
1821,76, § 11.
Sr..;CT. 5.
The party so recognizing shall produce at the district court, a copy of the record and all such papers as are
required to be produced by an appellant; and if he shall fail so
to 00, or to enter the aclion as before provided, he shall upon
the complaint of the adverse party to the said court, be there
non-suited or defaulted, as the cnse may be, and such judgment
shall be rendered as law and justice shall require.
1821, 76, ~ 1 I.
SI!:CT. 6.
The writ in civil actions commenced before a justi::e
of the peace shall be a summons or a capias and attachment
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and of the form prescribed in the one hundred and fourteenth
chapter and signed by the justice; and such writ shall be duly
served not less than seven nor more than sixty days before the
day therein appointed for tria\.
1821,76, § 11.
SECT. 7. If any person duly served with process, shall not
appear and answer thereto, his default shall be recorded, and
the charge in the declaration shall be considered as true, and on
such default, and also when the action is on trial maintained,
the justice shall enter judgment for such sum, not exceeding
twenty dollars, as he shall find due to the plaintiff with costs,
and issue execution.
1821, 76, § 11.
SECT. 8. If the plaintiff shall fail to enter and prosecute his
action; or if, on trial, he shall not maintain his action, the
defendant shall recover judgment for his costs,. to be taxed by
the justice, and execution to issue therefor.
1821, 76, § 11.
SECT. 9. If any party aggrieved by the judgment of the justice, may appeal to the next district court, in the same county,
and may enter such appeal at any time within twenty-four hours
after the judgment was rendered by the justice-in which case
no execution shall issue, and the case shall be entered, tried and
determined in the district court, in like manner, as if it had been
commenced there.
1821, 76, ~ 11.
SECT. 10. Before such appeal is allowed, the appellant shall
recognize with sufficient surety 01' sureties to the adverse party,
if required by him, in a reasonable sum, with condition to prosecute his appeal with effect, and pay all costs arising after the
appea\.
1821, 76, ~ 10.
SECT. 1 1. The appellant shall, at the district court, produce
a copy of the record, and all the papers filed in the cause,
except when depositions 01' written evidence or documents are
filed, the originals shall be produced at the district court, instead
of copies, and if the appellant shall fail to produce such papers
and enter and prosecute his action, the court, on complaint of
the adverse party may affirm the former judgment and costs.
SECT. 12. Every justice may issue subpcenas for witnesses in
civil actions, pending· in the supreme judicial court, district
court, 01' before county commissioners, himself or any other
jl1stice or referees.
1821, 76, ~ 13"
SECT. 13. He may adjourn his court by proclamation,. from
time to time, as justice may require,
1821, 76,~ 13.
SECT. 14. Whenever a justice of the peace is unable, by
reason of sickness, or other unforseen Cause to attend at the
time and place, by him appointed for holding a court, any othel'
justice in the county who can legally try a cause between the
parties in the pending suit, may continue such cause, once, not
exceeding thirty days, and note such continuance on the record
of such absent justice.
1834, 101.
SECT. 15. No justice sllall be of council for eithet' party or
give advice to either party in a suit before him.
1831, 76, ~ 13.
7
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SECT. 16. Every justice of the peace may issue writs of scire
facias·, against executors or administrators, upon a suggestion of
waste, after judgment against them, and also against bail taken
in any civil action and endorser of a writ, and enter judgment
and issue execution, as any court might do in like cases.
SECT. 17. In all cases of scire facias against bail, or the
2 endorser of a writ, or executors 01' administrators, in proceedS ings of a justice of the peace, or a judge of the municipal 01'
4 police court, where the defendant resides out of the county
5 where the proceedings are had, such justice or judge may direct
6 the writ 01' execution to any propel' officer of the county, where
7 the defendan t resides, provided such officer shall charge fees for
8 travel from the place of his residence to the place of service
9 only, and postage for receiving and returning the execution.
_
1836,210, § 3.
SECT. 18. Every such writ of scire facias, shall be served not
2 less than seven days, nor more than sixty before the time when
3 it is returnable.
SECT. 19. Every jllstice of the peace'shall keep a fail' record
2 of his proceedings; and when anyone shall die after having
3 given judgment in a cause, bllt before sllch judgment is satis4 fied, it shall be in the power of any other justice of the same
5 county on complaint of the creditor to issue a summons to the
6 person in whose possession the record of such judgment is,
7 directing him to bring to him the same record; and if such perS son shall contemptuously refuse to produce the same, or to be
9 examined respecting it on oath, the justice may commit him to
prison, as punishment for the contempt, to be detained until he
11 shall submit to such examination and produce the record.
1825, 76, § 15.
SECT. 20. When sllch record is produced and delivered to
2 the justice, and has been by him transcribed upon his own book
3 of records, the original shall be returned to the person who
4 produced it.
SECT. 21. A copy of such transcription, attested by the trans2 cribing justice, or otherwise proved to be a true copy of the
3 same, shall be legal evidenee in all cases where an authentica4 ted eopy of the original might be received.
SECT. 22. And on such transcribed record, the justice may
2 issue execution in the same manner as if the judgment had been
3 renclered by himself, changing the form as the circ umstances
4 shall require; but n0 such execution shall issue, after the expi5 ration of one year from the time the judgment was rendered,
6 unless after scire facias.
1825,76, § 15.
SECT. 23. Every justice who may remove from the State,
2 shall, before his removal, deposit with the clerk of the judioial
3 COUl'ts in the oounty for which he was commissioned, all his
4 records and papers, appertaining to his said office.
2
3
4
5
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SECT. 24. The executor or administratoi' of any deceased
justice, shall also be bound to deposit all the records and papers
of such deceased justice, which shall come into his possession,
in the clerl,'s office, in the county for which such justice was
commissioned.
18:26, S.29, ~ 1.
SECT. 25. The person neglecting to comply with the duty
required of him in either of the two preceding sections, shall
forfeit and pay one hundred dollars to be recovered on indictment.
1826,329, § 1.
SECT. ZG. The said clerk shall receive and safely keep all
such records and papers, and may grant certified copies of them,
which shall be as good evidence, as if certified by the justice.
1526, S29, § 2.
SECT. 27. If any justice has died or removed, or shull die or
remove from the State, without recording and signing any judgment, by him rendered in any action before him, and his docket,
original writ and papers appertaining thereto, and execution if
any issued shall have been deposited in the clerk's office, before
mentioned, such clerk may, and shall when required, on lJayment of usual fees, make out and certify copies of all the papers
in such cause, and all facts appearing in such docket; and such
copies shall be l~gal evidence.
18S1, 498.
SECT. 28. Any justice whose commission has expired or may
expire, and shall not be renewed, is authorized to issue and
renew executions on any judgment by him rendered while in
commission, which shall be obeyed by the officer as if the commission of the justice had not expired; and also to certify
copies of judgment rendered by him; but this power shall not
continue more than two years fr0111 the time such commission
expired.
1829, 441, ~ 16.
SECT. Z9. Any justice may hear and decide causes at his
dwelling house, office or at any other suitable place; and the
writ in such cases, shall be made returnable accordingly.
SECT. 30. In all cases except those mentioned in the first
section, the defendant may plead the general issue and need not
file any brief statement.
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OF THl'j LEVY OF EXECUTIONS ON PERSONAL PROPERTY.
Sect.

47

1.
2.
3.
4.
5.
6.

In what cases executions may be set off against each other.
"Vhat goods are liable to be talwn on execution.
Gold and silver coin and bank notes may be tuken, &c.
How goods are to be advertised, and sold on execution.
Same subject.
Vendue, may in certain cases be adjourned.

48
Sect.
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1.

And for goods it may be adjomned to another place.
In case of doubt as to property, officer may require indemnity.
If purchaser refuses to take the goods, there may be a l'e-saZe.
Officer, in his return must state, what articles were sold for.
Disposition of proceeds of sale.
\Vhen and how a les80r may sell building on his lands to ~ecure his
rents.
13. Shares in incorporated companies may be sold.
14. How, notice given when they have not been attached.
15. How, if they have been attached.
16. Officer of the company to give certificate of the shares.
17. Officer to leave copy of execution, and retu\'ll, with the company.
18. In case of sale of share, what notice to be given.
10. Manner of giving notice of sale.
20. Franchise of certain companies may be sold, and notice to be given.
21. The mode of selling.
22. Officer shall deli vel' the possession of gates, tolls, &c. to purchaser.
23. Duties and liabilities of the purchaser.
24. Corporations may redeem, &c.
25. If goods are attached in two 01' more suits, what proceedings to be had.
26. Case of seizing property which may be seized without taking possession,
&c., how notice is to be given of the seizme.
27. 'Vhen right of redemption is sold, the surplus of proceeds to be paid to
the debtor.
28. Provisions of lhe three last sections to apply to all kinds of officers.
29. Sale of shares in all incorporated companies to be regulated by this
chapter.
30. vVhen damages are assessed by county commissioners if not paid, a
warrant may issue.
31. Officer may adjourn the sale on such warrant.
32. Proceedings in sale of a franchise of a company entitled to demand
toll-mId sale on warrants, may be in any county, &c.
33. vVhen property is seized on execution, and proceedings are sllspended,
the lien shall continue.
3i. So if part of the property seized is sold, or set off, the lien shall continue as to residue.
35•. Cases in which executions may be set off, not when the debt in one has
been fairly assigned.
36. Parties must be the same in both executions.
37. Lien of an attorney, not to be impaired, 01' affecled by a set-off.
3S. Mortgager's or pledger's interest in personal pI'operty mortgaged or
pledged, may be sold on execution.
39. After his tendering the debt to mortgagee, &c. or
40. l\Iay be sold, in common form, subject to mortgages, rights, &c.
41. Action of debl lllay be brought, on an order 01' judgment of' county commissioners.
42. How warrants of distress shall be issued against a town 01' plantation,
and how executed.
43. How levied on real estate.
44. Rights and liabilities of plU'chasers of real estate.
45. Person. whose property is sold on execution to be indemnified-and how.
46. An inhabitant or proprietor of lands, may pay his share of tax, &c.
before sale, &c.
47. The person so paying shall be discharged, &c.
48. When an individnal has been levied on, the nature of his exemption
afterwards.
49. Certificate of assessors, proof of any person's proportion of tax, &c.

7.
8.
9.
10.
11.
12.

SECT. I.
When a sheriff, deputy sheriff, coronel' 01' other
2< officer, has in his hands, executions, wherein the creditol'in one
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execution is debtor in the other, any such officer is hereby
directed to cause one execntion to answer and satisfy the otherso far as the same will extend; and this shall be his duty also,
if one of such executions is in the hands of such officer, and
the creditor in the other, shall be in possession of his execution
and shall tender the same to such officer and demand of him to
offset the one against the other in the manner prescribed in this
section; provided also the creditor in one execution is in the
same capacity and trust, debtor in the other.
18~1, 60, § 4.
SECT.~. All chattels real and personal, liable at common law
to attachment, and not exempted therefrom as provided in chaptel' one hundred fourteen shall be liable to be taken and sold
on execution, as prescribed in this chapter.
SECT. 3. Current gold or silver coin, may be taken on execution, and paid 10 the creditor, as mOlley collected; and banI,
notes, and all other evidences of debts, issued by any moneyed
corporation, and circulated as money, may be taken on execution, and paid to the creditor at their par value, if he will accept
them, otherwise they may be sold like other chattels.
1 Pick. ~71.
SECT. 4. Goods and chattels legally taken on execution shall
be safely kept by the officer, at the expense of the debtor, for
the space of four days at least, next after the day on which
they were taken, exclusive of Sunday, and they shall be sold;
within fourteen days next aner the day of seizure, except aSi
hereinafter provided, unless before such sale they shall beredeemed to the debtor, by otherwise satisfying the execution,
1821,60, § 4.SECT. 5. The officer shall give public notice of the time and
place of sale, at least forty-eight hours before the time of sale,_
in some public place, in the town or place of sale, or by causing
an advertisement of the time and place of sale to be published
in some newspaper printed in the county, if there be any such.
1821, 60, ~ 5.
SECT. 6. If at the time appointed for the sale, the officer
should be prevented by sickness 01' other casualty from attending at the place appointed; 01', being present, should deem it
for the advantage of all concerned, to postpone the sale, for
want of purchasers, 01' other sufficient cause, he may postpone
the sale, not exceeding six days next after the day appointed;
and so from time to time, for like good cause, giving notice of
every adjournment, by a public declaration, by words 01' in
writing.
18~1, 60, § 5.
SECT. 7. And for good reason and for the purpose of obtaining
a better price for the goods to be sold, he may, if he should deem
it for the benefit of the debtor, adjourn the auction to another
place in the same town.
~ Fail'. 371.
9 Mass. ~65.
SECT. 8. Where there is reasonable doubt as to the ownership of goods, 01' their liability to be taken in execution, the
officer may require sufficient security to indemnify himself.

M. R. S. 97,

~

18.

50

CHAP.

117.

SECT.

9-17.

SECT. 9.
If the highest bidder at such a sale, shall refuse to
take and pay for an article, the officer shall sell the same again
at auction, at any lime within ten days, giving due notice of the
second sale; and he shall account for what he shall receive on
the second sale, and for any damages he may have recovered of
the first bidder for a loss on the re-sale, as for so much received
on the execution.
7 Mass. 392. lV!. R. S. 97, ~ 27.
SECT. 10.
The officer, who shall make such sale, shall, in his
2 return thereon, particularly describe the goods sold, and the
3 price at which each article, or lot, (describing it) was sold; and
4 if any officer shall be guilty of any fraud, in the sale or retul'll,
5 he shall be liable to the debtor to pay him five times the sum of
6 which he was defrauded, to be recovered in an action of thc
7 case.
1821, 60, ~ 5.
SECT. 11.
The money arising from the sale of any property
2 on execution, shall be applied to paying the charges and satisfy3 ing the execution; and the residue, if any, shall be returned to
4 the debtor on demand, or otherwise legally applied in the manner
5 provided in the following section.
1821, 60, ~ 5.
SECT. 12.
When a lessor of any lands, leased for the purpose
Q of having any buildings erected thereon, shall commence an
3 action against the lessee and attach the same building within
4 six months after the rent becomes due and recover such rent, he
5 may on execu tion, cause the rents and profits of such buildings
6 to be sold for such term of time, as will be sufficient to pay the
7 debt and costs, observing the same directions of law, as in the
8 sale of any other personal estate.
18.24,258.] 825, 318.
SECT. 13.
Any share or interest of any stockholder or pro2 prietor in any incorporated company, may be taken on execution,
3 and sold in the following manner.
1821, 60, ~ 25.
SECT. 14.
If the property has not been attached on mesne
Q process in the same suit, the officer shall leave a copy of the
3 execution with the treasurer, cashier, clerk or other recording
4 officer of such incorporated company, and the property shall be
5 considered as seized on execution when the copy is so left.
18.21, 60, ~ 6.
SECT. 15.
If the property has been and then is attached the
2 officer shall proceed in seizing and selling it on execution, in
3 the same manner as in case of goods and chattels.
SEC'J'. 16.
The officer of the company having the care of the
2 records, or account of shares or interest of the stockholders,
3 shall, upon the exhibition to him of the execution, be bound to
4 give such officers a certificate of the number of shares held, by
5 the judgment debtor or amount of his interest, under the same
6 penalty as is prescribed for refusal to give such certificate to an
7 officer exhibiting a writ of attachment as provided in chapter
8--SEC'!'. 17.
Within fourteen days after the day of sale, the
2 office!' shalileavo an attested copy of the execution, and of the
3 return thereon with the ofIicer of the company whose duty it
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4 may be to record transfers of shares; and the pUl'chaser shall
5 thereupon be entitled to a certificute or certificates of shares
6 bought by him, paying the fees and for recording the transfers.
SECT. ] 8.
If the shares or interest of the judgment debtor
2 had been attached in the suit, in which the execution issued, the
3 purchaser shull be entitled to all dividends which shall have
4 accrued after the attachment.
1821,60, § 6.
SECT. 19.
In making sale of such shares or interest of any
2 stockholder 01' proprietor, the officer holding the execution shall
·3 give notice in writing of the time and place of sale, to the
4 debtor by leaving the same at his last and usual place of abode, if
5 within the county where such officer dwells; and public notice
6 of such time and place of sale by posting up notice thereof in
7 one or more public places in the town or plantation where the
8 sale is to be made, and also in two adjoining towns thirty days,
9 at least, before the day of sale; and shall also publish an adver10 tisement of the same import, and naming the judgment debtol',
11 three weeks successively before the day of sale in some public
12 newspaper printed in the same county, if there be one, if not,
13 then in an adjoining county; and if tbe debtor never lived in
14 such county, the posting of the notification and publishing
15 advertisement as aforesaid shall be heJd sufficient.
1821, 60, § 7.
SECT. zoo
'Whenever judgment has been recovered against
2 any turnpil,e, bridge, canal or other incorporated company with
3 power to receive toll, the franchise of such corporation may be
4 sold on execution at public auction the officer giving notice
5 of the lime and place of sale by posting a notification in any
6 town 01' plantation, in which the treasurer, clerk or any director
'7 of the company may reside thirty days at least before the day
8 of sale, and by causing an advertisement, naming the creditor
9 therein, to be inserted three weeks successively in some public
10 newspaper printed in any county where either of said officers
11 resides foUl' days before the day of sale.
1821, 60, § 9.
SECT. 21.
In the saJe of such franchise, whoever will pay
2 and satisfy such execution, and all fees and incidental expenses,
3 in consideration of being entitled to receive to his own use all
4 such toll as the corporation may be entitled to demand and
5 receive, for tbe shortest period of time, shall be deemed the
6 highest bidder, and the purchaser for such period of time.
]821,60, § 10.
SECT. 22.
Immediately after such sale, the officer shall deliver
2 to such purchaser, possession of tbe toll houses and gates, in
3 whatever county they may be situated, who may receive to his
4 own use the tolls accruing within the time limited by his PUl'5 chase, which proceedings shall be stated in the return of said
6 officer.
1821,60, § 10.
SECT. 23.
And the purchaser of such fi'anchise and those
2 claiming under him, shall have all the powers necessary for the
3 convenient usc of the same, which were before vested in the
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corporation, and be bound to discharge the same duties, and be
liable to the same penalties, and forfeitures during the term of
the said purchase, as before were required of the corporation;
and said purchaser, or those claiming under him, may recover
of said corporation, any moneys paid by him, or expenses incurred, in consequence of his said liability, and without any fault
or negligence on his part.
1821, 60, § 10.
SECT. 24. The corporation may at any time within three
2 months, after the day of sale, redeem said franchise paying to the
3 purchaser such sums as he may have paid, in satisfaction of the
4 execution, with twelve per cent. interest thereon, in addition to
5 the toll he may have received.
1821, 60, ~ to.
SECT. 25. If goods or any other property sold on execution
~ shall have been attached by any other creditor or seized on any
3 other execution, by the same or any other officer; or if before
4 payment of such residue to the debtor, any other writ of attach5 ment or execution against him shall be delivered to the officer
6 who made the sale, the proceeds of the sale shall be applied to
7 the discharge of the several judgments, in the order in which the
8 respective writs of attachments or executions shall have been
9 served, and the r.esidue, if any, shall be paid over to the debtor.
1821, 60, ~ 20.
SECT. 2G. If an attachment or seizure is made on execution
2 of a share in any incorporated company or of any other pro3 perty which may be attached without taking and keeping
4, exclusive possession thereof, and if the same property shall be
5 subsequently attached or taken on execution by any other offi.6 cer, he shall give notice thereof to the officer, who makes the
7 sale under the first attachment or seizure; and if the' latter
:8 without such notice pay to the debtor the balance of the pro9 ceeds of the sale, he shall not be liable therefor to the person
10 claiming under such subsequent attachment or seizure.
1821, 60, ~ 21.
SEc'r. 27. When the right of redeeming mortgaged real
2 estate is sold on execution, the proceeds of the sale, after satis3 fying the execution on which the sale was made, shall be applied
4 and disposed of in the same manner as is provided in case of
5 sale of goods.
1821,60, § 21, 22.,
SECT. 28. The provIsIOns in the three preceding sections,
:2 shall be equally applicable to sheriffs, deputy sheriffs, coroners
3 and constables, and their official proceedings in the cases men4 tioned in said sections.
SECT. 29. The shares or interest held by any persons in any
2 incorporated company as aforesaid may be attached-and taken
3 and sold on execution-in the manner provided in this chapter,
4 and in no other manner, notwithstanding any thing to the con5 trary, in the act incorporating such company.
SECT. 30. 'Whenever any damages are assessed in favor of
2 any person, by the county commissioners or by a committee or
3 a verdict of a jury for any injury sustained by him, by any
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4 acts of any of the corporations aforesaid, authorized to demand
5 und receive toll, and the damages shall not be paid in thirty'
6 days after order, or the acceptance of such verdict or of the
7 report of the committee, such person, may have a warrant of
8 distress, against any such corporation, fol' the damages assessed,
9 and interest and costs.
1821, 60, ~ 11.
SECT. 31.
The officer holding such warrant shall have the
:2 same right to adjourn the vendue, as in case of sale of goods on
3 execution.
1821, 60, ~ 12.
SECT. 32.
All proceedings respecting the attachment and sale
52 on execution of the franchise of any corporation entitled to
3 demand and receive toll, and sales on wal'l'ant of distress as
4 mentioned in the thirtieth section, may be had in any county,
5 in which either the creditor, or the president, clerk, treasurer,
6 or allY director of said corporation may reside.
] 82 I, 50, ~ 26.
SECT. 33.
When any estate,' real or personal, is seized on
2 execution, and further service of the execution is suspended by
3 reason of any prior attachment of the same, such estate shall be
4 bound by seizure, until it is set off or sold, in whole 01' in
5 part, under the prior attachment, 01' until the same is dissolved.
SECT. 34.· If the estate is set ofr 01' sold, in part, under the
:2 prior attachment, 01' if the same be dissolved, the estate 01' such
3 part thereof, as remains undisposed of shall continue bound for
4 thirty days thereafter, by the seizure on execution, and the ser5 vice of the execution may be completed, in like manner as if
6 the estate had been first seized thereon, at any time within thirty
7 days, although the return day of the execution may have
8 passed.
SECT. 35.
Executions shall not be set off against each other
:2 when the sum due on thE) first has been lawfully and in good
3 faith assigned to another person, before the creditor in the
4 second execution became entitled to the sum due thereon.
M. R. 'So 97, ~ 76.
SECT. 36.
Nor where there are several creditors in one exe2 cution, and the sum due on the other, is due from a part of them
3 only; or where there are several debtors in an execution, and
4 the sum due on the other, is due to a part of them only.
M. R. S. 97, § 76.
SECT. 37.
Nor shall it be allowed as to so much of the first
2 execution as may be due to the attorney in the suit, f()l'his fees
3 and disbursements therein.
M. R. S. 97, § 76.
SECT. 38.
When a creditor of a mortgager 01' pledger of any
2 personal property, instead of summoning the mortgagee, pledgee
3 or holder, to answer to him in a process of foreign attachment,
4 elects to attach the properly so mortgaged 01' pledged, it may
5 be lawful for him so to do first paying or tendering to such
6 mortgagee, pledgee 01' holder, the full amount of the debt for
7 which it is so mortgaged 01' pledged; and any such property, so
8

CHAP.

1l7.

SECT.

39-4.,5.

8 redeemed, may be sold on execution, as any other personal
9 property.
1835, 188, ~ 2.
SECT. 39. And the officer shall apply the proceeds of the sale,
2 after deducting his fees and charges of sale, to the payment of
3 the sum so paid or tendered to the mortgagee, pledgee or holder,
4 and the interest thereon from the time of such payment; and
5 the residue of such proceeds shall be applied to the satisfaction
6 of the plaintiff's judgment, in manner by law provided.
1835, 188, ~ 2.
SEPT. 40. Such plaintiff may have the same attached and
2 seized, and sold on the execution, as in other cases, subject to
3 the rights and interest of such mortgagee, pledgee, or holder,
4 without paying or tendering payment of the debt due to the
.5 mortgagee, pledgee 01' holder.
1835, 188, § 12.
SECT. 41. When a warrant of distress has been, or shall be
2 iss ned by any county commissioner, and has been or may be
3 returned in whole or in part unsatisfied, and the same remains
4 unsatisfied, the party interested and for whose benefit the war5 rant was issued, may have and maintain an action of debt founded
6 on said order or judgment of said commissioners before the
7 proper court of the county, in which the record exists, in the
8 same manner, and under the same regulations, that actions of
9 debt may be brought and maintained on a judgment of any other
10 court; in which action, interest shall be allowed on the sum due,
11 and included in the judgment.
1833, 64, § 2.
SECT. 42. All exet:utions or warrants of distress against any
2 town or plantation shall be issued against the goods and chattels
3 of the inhabitants thereof, and against the real estate therein
4 situated, whether the same is owned by such town or not; and
5 it shall be the duty of the officer executing such precept, to
6 satisfy the same by distress and sale of the goods and chattels
7 of the inhabitants in the mannt;r by law provided.
1833, 64, ~ 3.
SF.CT. 43. And in want of sufficient goods and chattels to
2 satisfy the same, after diligent search, (which fact the officer
3 shall certify in his return) it shall be the duty of the officer to
4 levy upon and sell the real estate in said town or plantation, by
5 lots as the same are owned or occupied, or as the same may
6 have been lotted out on the plan thereof, so much as may be
7 necessary to satisfy said precept and expenses of sale; conform8 ing in the advertising and sale to the law regulating the sale by
9 collectors of taxes on unimproved lands of non-resident proW prietors.
1833, 64, ~ :3.
SECT. 44. And the purchaser and former owner of said land,
:2 shall have all the rights and be subject to similar liabilities, as
3 if said land had been sold for taxes as aforesaid.
1833, 64, ~ 3.
SECT. 45. The owner of any real or personal estate so sold
2 for the purposes above mentioned, shall be entitled to recover
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against such town or plantation, in an action of assumpsit the
full value of the property so taken and sold, with interest, at the
rate of twelve per cent. yearly, with eosts of suit; and may be
admitted to prove the real value thereof, whatever may have
been the priee at which the same was sold,
18SS, 64, § 4.
SECT, 46, But whenever any such warrant of distress or exe~
clition shall be issued as aforesaid, against any town or plantation, it shall be lawful for any inhabitant thereof, 01' for any
proprietol' of any lands therein either before 01' after the issuing
of such precept, to pay his pnrt or proportion of sueh order or
judgment; which part 01' proportion shvll be ascertained by an
assessment or apportiunment thereof made-by the assessors of
said town or plantation, and which service they shall be required
to perform, at the request of any such inhabitant, or proprietor1
or on notice given them by the county commissioners.
1834, 133, ~ 1.
SECT. 47. And every person so paying his part or proportion
to the treasurel' of the corporation for the use of the person
interested, 01' to such person himself-shall be discharged, both
as to his j:;erson and his property from such warrant or execution.
1834, 133, § 2.
SECT. 48. If any such wal'l'ant 01' execution, has been, or shall
be, levied on the property of any person, who at the time, has
not paid his part 01' proportion, every person having so paid 0\'
that shall so pay his part as aforesaid, shall be discharged from
all executions that may be issued on any judgment against the
inhabitants of such town or plantation, on account of said levy,
and his person and estate, shall forever be discharged.
1834, ISS, ~ 3.
SECT. 49. The certificate of the major part of the assessors
of snch town, 01' plantation, of any person's part or proportion,
shall be conclusive evidence thereof; and being delivered to the
officer, he shall on payment thereof, in manner aforesaid, in his
return on the execution or warrant, return the same satisfied for
that sum-with the name of the person who paid it.
SECT, 50. The purchaser at auction of the right, which any
person has to a deed of lands on certain condition named in a
written contract, shall have the SRme remedy by bill in equity
to compel a conveYRnce of it, as mortgagors hRve to compel
mortgagees to convey to them on performance of the condition
of a mortgage; and without any previous tender.
1829, 4;')1, ~ 2.
SECT. 51. ·Whenever any obligOl' shall plead or in his answer,
disclose an assignment of the bond, or contract prior to the
attachment by the obligee, or peJ'son entitled to the conveyance,
and the validity of such Rssignment shall be put in issue, the
court shall CRuse the Rssignee to be made a party to the bill, and
on his appearance oj' non-appearance, may direct the same to
be tried by a jury Rnd if found fraudulent, it shall be no bar to
the conveyance prayed for.
1829, 431, ~ 2.
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NOTES.
SECT. 7. This section contains a new principle, settled in the case cited in
the margin.
SECT. 8. This only affirms, as law, what has long been received as such.
SEC'l', 9. 'fhe same remark is applicahle to this section,
SECT. 38. Tllis provision is a new one; furnishing a remedy where one seelllS
wanting, for the continuance of the lien created by attachment.
SEc'r. 34. This section is designed to preserve attachments and secure rights.
SECT. 35. This section guards equitable rights-and
SECTS. 36 and 37 seem adapted for the same purpose, and they are submitted as
valuable sections. They are from Mass. code.

CHAPTER liS.
OF BAIL IN CIVIL ACTIONS.

Sect.

1.
2.
3.
4:
5~

6.
7.
8.
9.
10.

n.

12.
13.
1'4.
15.
10.
17.
18.

How bail shall be taken.
Clerk to endorse on execution the name of the bail.
Officer's duly on receiving the execution.
Bail may surrender principal-when, &c.
Officer's return in case of pl'incipal's avoidance, &c.
''''hen body or property is not found, scire facias may issue against the
bail.
Form of the scil'fl facias.
Action against hail must be brought in one year.
Bail may plead jointly and severally any bar, &c.
Bail may surrender before judgment on scire facias.
Principal to be committed to prison.
He shall be discharged, if not taken in execution in fifteen days.
Proceedings when bail is laken in a justice action.
How principal may be surrendered in such cases, and order given for
his commitment.
Same subject.
Same subject, sl1l'render after judgment.
Same subject, surrender bifol'e jndgment.
Bail may have remedy against principal-what action, &c.

SECT. 1.
Bail shall always be taken and the bail bond be
2 returned and filed with the writ, in the manner mentioned in the
3 one hundred fourteenth chapter.
SECT. 2.
H judgment be rendered against the principal in
2 the action in which the bail was taken, the clerk of the court or
3 justice of the peace issuing the execution on such judgment,
4 shall on the margin of the execution insert the names of the
5 persons who became bail, with the place of their abode, and
6 their addition, provided they are named in the bail bond.
18.21,67, § 1.
SECT. 3.
The officer holding said execution, shall notify the
2 bail personally 01' by leaving a notice in writing by him signed,
3 at the usual place of abode of the bail, if living in his county,
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4 at least fifteen days before the expiration thereof, certifying that
5 he cannot find the priucipal debtor, nor property wherewith to
6 satisfy the execution, for which service he shall be entitled to
7 demand and receive of the bail the usual fee for the service of
8 a writ, and for travel from the dwelling hOllse of the officer, to
9 the dwelling houses of the bail; and shall minute in said notice
10 the amount of the fees; which the bail shall pay in twenty
11 days, unless within one day at least, before the execution is
12 returnable the bail shall produce ancl deliver to the officer the
13 principal debtor.
1821, 67, ~ 1.
SECT. 4.
If the bail shall not have committed the principal
2 to prison in the manner mentioned in the said one hundred
3 fourteenth chapter, they may, at any time before final judgment
4 in the original suit, bring the principal into court, where the
5 action is pending, and deliver him into the custody thereof, and
6 be thereby discharged of their suretyship.
]821, 67, ~ 2.
SECT. 5.
In case of the avoidance of the principal and return
2 on the execution by the officer, tbat he has had the same exe3 cution in his hands at least thirty days before the expiration
4 thereof, Ilnd that the principal is not found, his bail shall be
5 obliged to satisfy the judgment with interest thereon from the
6 time when it was rendered, unless he shall discharge himself by
7 surrendering the principal before final judgment against him on
8 the writ of scire facias, 01' by other sufficient defence.
1821,67, § 2.
SECT. 6.
When the principal shall so avoid and his goods
2 chattels or lands cannot be found to satisfy the execution, the
3 person for whom judgment was given shall be entiled to a writ
4 of scire facias in his own name, from the same court against the
5 bail, which may be taken out of the clerk's office, in vacation
6 as well as terlll time.
18\:!1, 67, § 3.
SECT. 7.
In such writ the plaintiff need not declare on the
2 bail bond, but may merely allege that the defendants became
3 bail in the original action.
1821, 67, ~ 3.
SECT. 8.
But no such action shall be maintained against any
2 person as bail, unless commenced within one year from the
3 time judgment was rendered against the principal.
1821,67, § 8.
SECT. 9.
The bail may plead, jointly 01' severally, that they
2 never became bail, as alleged in the writ, and under that plea
3 may avail themselves of every defence, which would avail them
4 in an action of debt on the bond, upon the plea that it is not
5 their bond; or may show any specialmatler of discharge, filing
6 a brief statement thel'eof as by law provided.
1821,67, § 3.
SECT. 10.
The bail may Slll'l'ender the principal in court
2 before final judgment on tbe scire facias and deliver bim to the
3 order of court, and paying all the costs on the scire facias, tbey
4 shall be discharged.
1821,67, § 3.
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SECT. 11.
The principal so surrendered, shall be committed
2 to the county jail, there to remain for the space of fifteen days,
3 in order to be taken in exeeu tion.
1821, 67, § 3.
SECT. 12.
And if the creditor shall not within fifteen days
2 next after such surrender of the prineipal, take him in execu3 tion, the sheriff shall discharge him on payment of the legal
4 prison fees.
SECT. 13.
'When bail is tal(en on mesne process in an action
2 triable before a justice of the peace, and there shall be a return
3 on the exeeution issued on the judgment in such suit, that the
4 principal is not found-said justice may issue a scire facias
5 thereon against the bail, to be served seven days before the day
6 of trial; and if no suffieient cause is shown to the contrary, he
7 may render judgment for the debt and costs recovered, with
8 interest thereon from the time judgment was rendered against
9 the principal; and it shall be no bar to such scire faeias that
] 0 the debt and costs on the original jud~ment when added
11 together shall exeeed the slim of twenty dollars.
1821, 67, ~ 4.
SECT. 14.
If the bail shall at any time before final judgment
2 in the original suit is rendered, or upon the retul'l1 of the scire
3 facias, and before final judgment thereon, bring the principal
4 before sueh justiee, and proeure the altendanee of the sheriff,
5 his deputy or a constable of the town in whieh the court is
6 holden, to receive such principal, such justiee shall make a
7 record of sueh surrender, and shall order him into the custody
8 of such offieer, and he shall eommit the principal to jail, to be
9 proeeeded with as mentioned in the eleventh and twelfth sec10 tions, and on payment of costs arising on the scil'e facias, the
11 bail shall be fully diseharged.
SECT. 15.
It shall be the duty of the offieer to attend before
2 such justiee for the purpose aforesaid, when so requested, and
3 for so doing he shall be allowed the same fees as for arresting
4 and eommitting defendant on mesne process, and for neglect of
5 official duty in the above case, he shall be answerable fa I' all
1821.,67, § 7.
6 damages to the party injured thereby.
SECT. 16.
When the principal is surrendered to such justice,
2 after final judgment in the original action, the bail shall deliver
3 to the officer a copy of the surrender (which entry the justice
4 is bound to make) attested by the justice, and the officer shall
5 deliver the same to the jailer on eomrnitting the prisoner to
6 his custody, and this shall be a sufficient warrant to the officer
7 for receiving and conveying him to jail and to the jailer fOl'
S holding him in custody.
1821, 67, ~ G. M. R. S. 91, ~ 24.
SECT. 17.
If the principal is surrendered before final judg2 ment in the original suit, the bair shall deliver to the officer a
3 copy of the original writ, with the return endorsed thereon,
4 attested by the justice; and the officer shall deliver the same
5 copy to the jailer, amI this shall be a sufficient warrant to the
6 officer, and jailer, as mentioned in the preceding section.
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Bail may have their remedy against their principal,

Q by an action on the case fo\' all damages sustained by them by
3 reason of their suretyship.

NOTES.
SECTS. 16 and ]7. These are the only new sections. They are deemed ~eces
sary for the secnrity of the bail. A justice's court is open only on the day
appointed for trial, 01' the day to which it may stand adjourned. The bail may be
desirous of surreudering the principal br;j'ore the day appointed for trial, as in the
18th section; the special right to receive the principal is therefore given to the
justice, and a copy of the writ and return is made an authorit.y to the officer to
commit the principal, and to the jailer to detain him. And in the case stated in
the 17th section, the justice has given judgment, and his court is at an end.Therefore an atte~ted copy of the entry of sUl'render, is made a warrant for commitment to prison and detention there as in the case stated in the 18th section.
Both the sections are taken from the Mass. code.
SEC'!'. 12. Fifteen days are substituted for thirty days, as being ample time in
which to charge the principal in execution.

OF TRUSTEE PROCESS OR FOREIGN ATTACHMENTS.

Sect.

1. What actions may be commenced by foreign attachments.
2.
3.
4.
5.
6.
7.

Form of writ.
Mode of service.
Same subject, where principal is absent from the State.
How served when trustees live in same county 01' different counties.
Plaintifis may insert numes of trustees, before sC)rved on principal.
When principal is out of the State, cause to be continued two terms,
and trustee may appeal' for him in case, &c.
8. '''hat corporations may be sued as t\'llstees.
9. Trustee in certain cases may disclose before a justice, &c.
10. Course of proceeding in such case.
11. May at any time, he so disclosed, hy consent of parties.
12. A person may be adjudged trustee, living in another State when process has been legally served on him.
13. When the creditor sues the debtor, and he is summoned as trustee,
action shall be continued, till the disclosllre made, unlf'ss, &c.
14. If amount disclosed is equal to SUm recovered, t\'llstee shall not be liable
to auy costs.
15. Restriction of the principal of the two preceding sections.
16. If trustee discloses at first term, and is discharged, he shall have costs.
17. If adjudged trustee, he may deduct costs from the sum in his hands.
18. If so adjudged, by having specific property ill his hands, he shall have
a lien on such property for his costs.
19. Disclosure, when finished, to be sworn to.
20. If all tl'l1stees are discharged, or the suit be discontinued as to them,
action not to proceed against principal unless he was legally served.
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21. When trustee dwells in Ilnother county, if discharged court may allow
him a reasonable compensation, &c.
2.2. If a person belonging to the same county, shall not appeal' at the first
term, he shall be liable for all costs afterwards in the suit to be paid
by him, unless paid by the principal.
23. When all the tl'llstees neglect to appear, judgment may be rendered
against them jointly 01' severally.
24. Persons resident out of county not liable for costs, &c. When out of
the State when process was commenced and appeal' Ilt first term after
return, shall bave costs.
25. \lVhen action fails, defendant and trllstee, shall both have costs, if trustee appeared at first terl11.
26. Trustee shall not have costs, though discharged if he did not appear at
first term.
27. A trustee living out of tbe county, may appeal' by attorney and declare,
&c.
28. If plaintiff proceeds no further, declaration shall he deemed true.
29. Plaintiff may proceed and examine him before a jnstice.
aD. Disclosure may be sworn before a justice and filed in court.
31. Trustee not appearing' shall be defaulted.
52. Trustee may make a statement, admitting funds in his hands, and swear
to it, Ilnd submit it to court.
33. Discloslll'e of trustee shall be considered as true, in deciding how far he
is cbargeable-bllt other facts may be proved.
34. Any such other facts may be tried by jlll'Y.
35. W hen property is disclosed, as claimed by a third person by assignment,
he may be admitted to defend as a party.
86. If such claimant do not appear voluntarily, he may he snmmoned in.
37. If he shall appeal', he may be admitted a party and defend his right.
58~ If be shall not appear, assignment shall ha vo no effect.
39. In such trial principal defendant may be a witlle~s.
40. All testimony, thus introduced shall be in writing.
41. When there is judgment against principal, and trustee does not appflar,
judgment shall be against bis goods in trustee's hands and execution
in usual fOl'm.
42. Trustee may appear, by consent of parties, at a subsequent term, saving
all advantages.
43. A debt or legacy due from an executor or administrator, of goods, &c.,
may be attacbed in his hands by foreign attachment.
44. If a trustee summoned in his ownl'ight dies before judgment against
principal shall be satisfied, the goods and effects in his hllnds shall
remain bound in executor's and administrator's hands.
45. If trustee die before judgment in the original suit, his executors or
Ildministrators may be cited to appeal', as in common cases.
46. If executor 01' adloinistrator shall not appear, judgment shall be entered
by default, and he shall pay on execution the amount due defendant.
47. If he shall not so pay the amount, scire facias shall issue against him.
48. If trustee shall not he living at the expiration of thirty days afteL' final
judcrment in truslee suit, what proceedings to be had.
49. vVhe~ executor or administrator is adjudged trustee how execution is
to be issued.
50. If after final judgment, he shall neglect to pay, plaintiff may aVllil himself of administration bond.
51. Goods, &c. in hands of trustee shall he delivered to officer to be sold.
52. If trustee refuses to deliver the same, or enough to plly the execution,
plaintiff may have a scire facias, &c.
53. Provision when any made, was pointed out in agreement between trnstee
and defendant, as settling value of property in his hands.
54. vVhen only a part of snch property is taken by execution when balance
may be paid to defendant.
55. Any snrplus may be paid over to defendant, after satisfying the execution.
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See I. 56. When defendant is commilted in execution, the plaintiff may sue out
processes against a trustee of defendant provided he release him from
prison.
57. Such discharge shall not affect the judgment.
58. "Vhen trustee discloses property mortgaged to him, what proceedings
to be had.
59. Same subject.
60. Same suhject.
61. Same subject.
62. Trustee may sell the property in his hands, if authorized by the term5
of the contract, between him and the defendant.
63. Cases in which a person shall not be adj udged trllstee.
64. If during the pendency of an action, the defendant is summoned as
trustee of the plaintiff, the first suit may proceed fOI' certain purposes.
65. On motion of plaintiff ill the trustee suit, it may be continued, if not
continued-the consequenc~.
66. Provisions as to same subject.
67. Any money due absolutely to the principal defendant may be attached
by trustee process, though payable at a future nay, but trustee not
bound to pay until due.
68. If a trustee liable to pay costs, shall not pay them to offi~er on d€mand,
and the officer so re.turn, execution "hall .issue against him for tile
amount.
69. If any person holds any goods 01' chattels, by a-fraudulent conveyance,
he shall be adjndged truBtee on account of them.
70. Every trustee may retain enongh to pay a just demand due to him from
the principal, and shall account only for balance.
71. But unliquidated damages cannot be set off.
72. On original suit, tl'Ustee is not adjudged so for nny particllIar amountbut on scire facias he is.
73. If trustee is discharged 't is no bar.
74. When judgment in original suit is not satisfied on execution plaintiff
shall have scire facias, &c.
75. vVhen trustee is defaulted on scil'e facias, not having been examinedwhat judgment.
'76. When there are several trustees and all are defaulted-judgment may
be joint or several.
77. When tl'Ustee has been examined, what judgment.
78. When trustee appears, if he had not been examinj3d in the original
action; al1d shall appear not to be chargeable-then how costs shall
be adj udged.
79. If he had been examined on original process-he may be examined
anew on the scire facias.
80. If goods are not demanded of trustee on execntion within tbirty days
after judgment, attachment shall be dissolved---:proviso as -tu cases
when the trustee is bound to pay at a future day.
81. If there is no second attachment, demand may be madll aftGlI' thirty
days.
82. When trustee cannot be found, officer may leave CDPY of execution at
his house; which shall be sufficient.
.
83. Judgment against trustee, the effect of it, &0.
84. Same subject.
85. Penalty for swearing falsely in disclosur.e.
86. Wheu trustee is prevented from appearing in original suit-and n.
default is entered-he shall pay no costs, &c. &c.
87. Proceedings when process is issued by municipal or police court or
justice-how conducted.
88. Same suhject, place where action to be brought.
89. When trustee does not appear-default to be entered.
90. If he appears and is discharged, he shall have cost)!.
{II. If adj udgeu trustee, he shall retain his costs.
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Sect. 02. On a discontinuance he shall have costs.
93. Subsequent proceedings to be Rume as in COl11't.
94. vVhell judgment in municipal 01' police COl11't 01' before a justice shall be
less than five dollars, trllstee shall be discharged unless, &c.
95. Course to be pursued when trustee shalll'emove to another county, in
issuing execution.
96. vVhen trustee resides in a different county flom either plaintiff or
defendant-and is discharged-what conrse, &c.
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SECT. 1. All personal actions except those of detinue, re·
plevin, actions on the case for malicious prosecutir)l1, slander by
writing or speaking and those for assault and battery, may be
commenced by foreign attachment or trustee pl'OL!ess in the
supreme judicial court or district comt, 01', when the amoun t
demanded in damages is not less than five do\lars:nor more than
twenty dollars before a municipal 01' police comt, or a justice of
the peace.
1821,61, <) 1. 1824, :.275, § I.
SECT. 2. The writ shall be in the form heretofore established
anthorizing all attachment of goods and estate of the principal
defendant, in his own hands, as well as in the hands of the
trustees, and may be varied from time to_ time, 'Us the supreme
judicial court may order.
SECT. 3. The officer serving' such writ, shall attach the goods
and estate of the principal, of the value required, if so mueh
can be found by him, and read the writ to him, or leave a copy
of it at his last and usual place of abode, if at any time within
three years, next before the date of the writ, he had been an
inhabitant of the State, and serve the same in Olle of the above
modes, on each of the trustees.
1821, GI, ~ 1.
SleCT. 4. In case the principal has not been an inhabitant of
the State within three years before the date of the writ such
service on the trustee, shall be good abd effectual, and like the
service on the trustec, described in the preceding section, shall
bind all goods, effects or credits of the principal defendan~
entl'llsted andtleposited in his hands OJ' possession, to respond
the fillul judgment in the action in like manner as goods or
estate, when attached by the ordinary process.
1821, GI, ~ 1.
SECT. 5. If all the t~'uslees live in the same county, the
action shall there be brought; and if they reside in different
counties, the action shall be commenced in any county in which
anyone of them resides; but a trustee process against a corporation aggregate, shall be commenced in the county in which
such corporation has its established 01' usual place of business,
or shall have held its last unnual meeting, or shall usually hold
its r n e e t i n g s . 1 8 2 1 , GI, ~ 1.
SECT. 6. The plaintiff may insert the names of as many persons, as trustees, as he may deem necessary, at any time before
the process is served on the principal, but not after, and he may
cause a second service to be made on any of the trustees if
found expedient, if made before service on the principal.
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''''hen the principal is Ollt of the State at the time

~ of the service, the canse shall be continued two terms, unless in
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the mean time he shall (',ome into the State before the setting of
the cOllrt; and when he does not appear ill his own person 01' by
attorney, anyone or more of the trustees having goods, effects
or credits, in their hands, and having been adjudged trustees,
may appear in his behalf, and in his name plead and defend the
cause.
1821, 61, ~ 3.
SECT. 8. A II corporations, except counties, towns and parishes, lllay be summoned as tl'l1stees, and the writ served on
them, as other writs on such corporations, and thcy may answer
by attorney or :agent, and make disclosures which shall be
signed and sworn to by s.uch attorney or agent; and the same
pro(:eedings shall thereupon be had thrOl.lghout, except necessqry changes in form, as in other cases of foreign attachment.
1829, 442.
SEC'l'. 9. When any person slJfml10ned as trustee, is about to
depart from the State or go on a voyage and not to return before
the term of the court where he is sllmmoned to appear, he may
apply to a justice of the peace and quorum of the county
where the trustee resides, fOl' a notice to the plaintiff in the snit
to appeal' before him at a place and day appointed for taking
the disclosure of sllch trustee.
1830,469, § 1.
SECT. 10. On service having been made and returned, accord.
ing to the o('(lel' of sllch justice, the examination and disclosure
shall be taken and sworn to before the justice, and being certi.
fied and returned to court, the same proceedings mlly be had
thereon as if it had been made in court.
1830,469, § L
SECT. 11. And in any case, where a person has been SUtllmoned as tntstee, his examination and disclosure may be so
taken, when the plaintiff and trustee consent thereto.
1830, 469, ~ 2.
SIeCT, 12. Any person on whom a trustee process shall be
served, in any mode of law prescribed, shall be liable to be
adjudged trustee by the court, though he was not then and
never had been an inhabitant of this State, and the writ may be
made retumable in the county, in which either the plaintiff or
principal defendant may reside.
1834,139.
S"eT, 13. Whenever un action "is brought for the recovery of
a debt, and the defendant has been, 01' shall be summoned as a
trustee of the plaintiff, the action shall be continued to await·
the disclosure of the trustee, unless the court shall otherwise
order; and if the defendant shall be adjudged trustee, the disclosure and the proceedings thereon may be given in evidence
on the trial of the action between the trustee and his creditor.
1834, 93, § 1.
SECT. 14, If the amount disclosed shall be equal to the sum
recovered in the action, the trustee shall be liable to no costs,
subsequent to the interposition of the adjudication.

1834, 95, § 1.
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SECT. 15.
But in such action as is mentioned in the two pre~
2 ceding sections, the intervention of the trustee process shall not
. 3 prevent the plaintiff from recovering his costs against the prin4 cipal debtor, except as is provided in the preceding section.
1534,95, § 2.
SECT. 16.
If any supposed trustee shall come into court at
2 the first term) and submit himself to examination on oath, after
3 having in writing declared that at the time of the service of the
4 trustee pl'Ocess upon him, he had not any goods, effects or credits
5 of the principal if] his hands 01' possession, he shall be entitled
6 to his costs in the same manner as in civil actions where issue
7- is joined for trial.
1821,61, § 4.
SECT. 17.
And if such person is adjudged trustee, he may
2 deduct from. the amount in his hands, the amount of such costs.
1828, 382.
S'ECT. 18.
And where such person, shalf be adfudged trustee
2 for specific arfides in his hands, he shall have a lien upon the
S same for his costs; and the officer who shall dispose of the same
4 on execution shall pay Stich trustee the amount due him fill'
5 costs and deduct the same from the amount of sale, and
6 acconnt to the creditor for the balance, the amount of such fees
7 shall be endorsed on the execution,by the clerk and the same
8 shall be evidence of the lien.
18:38, 382.
SECT. 19.
The disclosure when completed and subscribed by
2 the trustee, shall be sworn to by him in open court, 01' before
3 some justice of the peace.
SECT. 20.
If all the persons summoned as trustees, shall be
2 discharged, or the suit 'against them has been discontinued, the
3 plaintiff shall not proceed against the principal defendant unless
4 there has been such a service of the original writ upon the prii15 cipal as/would authorize the court to proceed against him to
6 judgment in an action commenced in the ordinary form, but the
7 principal, if he will, may assume the defence of the suit.
1821,61, § 5.
SECT. 21.
'When the tmslee, at the time the writ was served
2 on him, dwelt in any county, other than the one where the writ
3 was returnable, the comt shall in case of his discharge allow
4 him in addition to his legal fee, a reasonable compensation for
5, hi;s time and expenses, in appearing and defending himself.
,
182 [, 61, § 4.
8ECT. 2'2.
If any person belonging to the county in which
2' the writ is returnable, who, Leing summoned, shall neglect to
3 appear and submit to examination at the retmn term, and hav4 ing no reasonable cause to the contrary, he shall be liable for
5 all costs, afterwards nrising in the suit, to be recovered And paid
6 out of his own goods or estate, if judgment be rendel'ed for the
7 plaintiff, unless recovered out of the goods or effects in the
8 hands of the trustee and belonging to the principal.
182[,61, § 4,
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SECT. 23. When several trustees, resident in the county
2 where the action is depending, being summoned shall neglect
3 to appear, the judgment for costs, shall be rendered against
4 thcmjointly.
1821,6J,§4.
SECT. 24. ,Persons summoned as trustees, resident out of the
2 county where the suit is pending, shall not be liable for any
3 costs arisillg on the original process herein provided, and if the
4 person summoned as trustee, is out of the State at the time the
5 writ is served on him, and if he shall appcar at the first of the
6 cOllrt arter his return, he shall oe allowed for his costs and
7 charges in the same manner as if he had appeared at the IeI'm,
8 when the action was entered.
. 1821,61, § 4. 10 Mass. 25.
SECT. 25. When the plaintiff does not support his action
2 against the principal, the court shall flward costs against him, as
3 well in favor of the principal, as in favor of such persons Sllm4 moned as trustees severnlly, who have appeared and submitted to
5 examination on oath; and several executions shall issue accord6 ingly.
1821, 61, ~ 5.
SECT. 26. 'Vhen a person summoned as tmstee, does not
.2 come into court, and declare he had no property or credits of
3 the principal in his hands, when the writ was served and submit
4 himselr to examination on oath, the comt shall not award costs
5 in his favor, though the suit shall be discontinued.
)821,61,~5.
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SECT. 27. A person summoned as trustee, and then living in
a county, other than that whet'e the writ is returnable, shall not
be required to appear in person in the original suit or in a suit
on scire facias, but he may appear by attorney and declare
whethet' he had any goods or effects of the prin(lipal in his
hands, when the writ was served; and thereupon ofl'er to submit
himself to examination on oath.
18'.21, GI, ~ 6.
S~:(,T. 28.
If the plaintiff shall proceed no further, such
declarntion shall be considered as true.
1821, 6), § 6.
SECT. 29. If the plaintiff shall think propel' to examine such
supposed trustee on oath, the answers may be taken before a
judge of the district court for the county in which the trllstee
may dwell, Ot' any justice of the peace of such county.
1821,61, § 6.
SECT. 30. In all cases when a tmstee has submitted himself
to examination on oath, the answers to such examination mlly be
sworn to before a judge of sllch court, or a justice of peaee;
and the same being filed in court shall have the effect, as if
sworn to in open court.
18521, GI, ~ u.
SECT. 31. When any person has been dilly summoned as
trllstee and neglects to appeal' and answer to the suit, he shall
be defaulted alld be thereupon adjudged trustee as alleged.
SECT. 3Q. If any person Rummotted, shull admit that he has
in his hands, goods, effects 01' credits of the principal 01' shall
wish to refer that question to the coltrt upon the facts, he may
instead of the declaration before mentioned, make a declaration
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of such fucts as he may deem material, and suhmit himself
thereupon to a fiJl'ther examination on oath; and such declaration and further examination, if any, shall be SWOl'll to as before
provided.
.M. It. S. 109, ~ 13.
SECT. 33. The answers allll statements sworn to by any person summoned as a trustee, shall be considered as true in deciding how far he is chargeable; but the plaintiff or trustee may
allege and prove, any other facts not stated nor denied by the
supposed trustee, which may be material in deciding that
question.
1\1. R. S. 109, § 15.
SECT. 34. Any question of fact arising upon such additional
allegations, may by consent be tried and determined by the
court, or may be submitted to a jury, in such manner as the court
shall direct.
M. R. S. 10D, ~ 16.
SECT. 35. vVhen it appears by the answers of any person
summoned as a trustee, that any effects, goods or credits in his
hands are claimed by a third person, in virtue of an assignment
from the principal debtor or in some other way, the court may
permit such claimant, if he see cause to appeal' and become a
party to the suit, and maintain his right.
18:21,61, § 7.
S~CT. 36.
Should sueh claimant not appeal' voluntarily, notice
may be issued and served on him, in such manner as the COlll't
mny direct.
1821, 61, ~7.
SECT. 31. If sueh claimant shall appear he may be admitted
as a party to the suit, so far as respects !:is title to the goods,
effects or credits ill question; and fIlay allege and prove any
facts, not stated nOI' denied in the disclosure by the supposed
trustee, and sueh allegations shall be tried and determined in the
manner before provided.
1821,61, § 7.
SECT. 38. If sllch assignee, having been duly notified, shall
not appear in person or by attorney, the assignment shall have
no effect, to defeat the pla.intifPs attachment.
1821, 61, ~ 1.
SECT. 39. Upon the trial between the attaching creditor and
the person claiming the same, as before mentioned, the principal
defendant may be examined as a witness fIJI' either party, if there
is 110 other objection to his competency, exeept his being El
party to the originfd suit.
1821, 61, ~ 7.
SECT. 40. All testimony relating to the ndditional allegations
of any party in such trial, shall be given by depositions, taken
and filed in the usual manner.
M. R. S. 10D, ~ I!).
SECT. 41. "When the plaintiff shall recover judgment ag~inst
the prineipal, and there shall be any person summoned as trustee, who shall not hnve appeared and discharged himself-and
against whom the suit shall not have been discontinued, the
eomt shall alVard judllment and execution against the goods,
effects and credits in his hands, as well as against the principal
in the usnal form.
1821, 61, ~ S.
SECT. 42. But if there is any agreement between the plaintiff
and sllpposed trustee, that he may appear at a subsequent term
of the court, instead of the first term, saving to such trustee all
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4 such advantages, as he would have had on appearing antI
5 answering at the first term, the court shall allow him all such
6 ad van tages.
SICCT. 4;3.
Any debt or legacy due from an executor or ad2 ministrator, and any goods, effects and credits in his hands, as
3 su'ch f[~1ay be attached by process of foreign attachment.
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If any person, who

M. R. S. lOn, ~ 62.

summoned as a trustee in his
oWh right, shaII die before the judgment, if any, recovered by
the plaintiff, shall be fully satisfied, the goods, effects and credits
in his ihands, at the time of attachment, shall remain bound
thereby; and his executors or administrators shall be liable
therefor, in like manner as if the wt'it had been originally servod
on them.
M. R. S. 109, § 63. 1821, 61, ~ 14.
SECT. 45.
If the person so summoned shall die before judgment in the original suit, his exccutor 01' administrator may
appear voluntarily, or may be cited to appeal' in the same mannet· as is provided in tbe case of the death of a defendant in a
common aetion; and the- further proceedings shall then be
conducted in the same manner as if the executor or adminitrutol'
had been ol'iginaIIy summoned as a trustee, except that the
examination of the deceased, if uny, had been taken and filed,
shall have the same effect, as if he were living.
M. R. S. 109, § 64.
SECT. 46.
If, in sueh case, the executor or administrator
shall not appear, the plaintiff, instead of suggesting the death
of the testator or intestate, may tuke judgment against him by
default or otherwise as if he wet'e living, and the executor 01'
administrator sh,,1Il pay on the execution the amount which he
would have been liable to pay to tho principal defendant; anJ
he shaII be thereby discharged from all demands on the part of
the prineipal defcndant in tile suit, for the amount so paid, in
like manner as if the executor or administrutor, had been himself
adjudged trustee.
M. R. S. 109, ~ 65.
SECl'. 47.
If the executor or administrator, in the case last
mentioned, shall not voluntarily pay the amount in his hands,
the plaintiff may proceed by writ of scil'e facias in like manner
as if the judgment in the first suithud been against the executor
or administrator himself as trustee.
M. R. S. ]09, § 66.
SECT. 48.
If any person against whom execution shall issue
as trustee, shall not be living at the expiration of thirty days
after final judgment in the trustee suit as provided in the
eighti!')th section, the demand to be made by force of the execution for continuing the attaehment, may be made of the executor
or administrator of the deceased person at any time within thirty
days after the appointment of such executor or admini~trator ;
and it shall have the same effect as if made within thirty days
after the judgment.
M. R. S. 109, § 68.
SECT. 49.
When an executor or administrator is adjudged
trustee, for or on account of any goods, effects or credits in his
SrtCT.
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hands or possession, merely as such executor 01' administrator,
whether in a suit originnlly commenced against him as a trustee,
or against the deceased testator or intestate; and whether the
judgment be in the original suit, or on a writ of scire facias, the
7 execution shall not be served on his own goods or estate, nor
8 on his person, but he shall be liable for the amount in his hands
9 in like manner and to the same extent only, as he would have
10 been to the principal defendant, if there had been no foreign
11 attachment.
M. R. S.109, ~ 69.
SI':CT. 50.
If after final judgment against an executor 01'
Q administrator, for any certain sum due from him as trustee, he
:-3 shall neglect to pay the same, the original plaintiff in the foreign
4 attachment, shall have the same remedy fOI' recovering the
5 amount, either upon a suggestion of waste or by a suit on the
6 administration bond, as the principal defendant in the foreign
7 attachment would have had upon a judgment recovered by him8 self, for the same demand against the executor or administrator.
M. R. S. 109, § 70.
SECT. 51.
When any person ,summoned as a trustee, has in
2 his possession 'any good:-, effects 01' credits of the principal,
3 which he holds 01' is bound to deliver to the principal defen4 dant, he shall deliver the same, 01' so milch thereof as may be
5 necessary to the officer holding the execution, and the same
6 goods shall be sold by the officer, and the proceeds applied and
7 accounted for in the same manner as if they had been taken on
8 execu tion in common form.
1821, 61, ~ 13.
SECT. 5:2.
If the tl'Ustee neglect or refuse to deliver the same,
Q 01' sufficient to satisfy the execution, the judgment creditor may
3 have his remedy on a scire facias, as provided in sections seventy4 foul' and seventy-nine inclusive of tbis chapter, and the debtor
5 his remedy for any overplus belonging to him, as at common
6 law.
SECT. 53.
Whenever by the terms of the contract, between
Q the trustee and the principal debtor, any mode of ascertaining
3 the value of the property to be delivered to the officer, shall
4 have been pointed out, it shall be the duty of the officer on the
5 application of the trustee to notify the principal debtor pre vi6 ously to the delivery, that the value may be thus ascertained, as
7 far as it may affect the performance of the contract.
182 1, 6 I , ~ 13.
SECT. 54.
,When a part of such goods and articles shall be
2 taken in execution as aforesaid, the trustee may deliver the l'es~
'3 idue to the principal or tender the same to him, within thirty
4 days after satisfaction of the execution, in the same manner Il.S
5 he might have delivered the wbole.
1821, 61, ~ 13.
SECT. 55.
Any surplus money l'emall1ll1g in his hands after
2 satisfying thE) execution and fees, shall be paid over to the prin3 cipal, if within the precinct of the officer; and if not, then to
4 the trustee.
1821, Q1, ~ IS.
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SECT. 56.
'Whenever a judgment creditor has caused the
debtor to be committed in execution, and may afterwards discover goods, effects, or credits of the debtor, not attachable by
the ordinary process of law, he may have the benefit of the
trustee process provided in this chapter, in the like manner as
.any other creditor, provided that within seven days after the
service of such process, he shall discharge the body of the
debtor from prison by a written direction to the jailer, stating
the occasion and reason of the discharge.
1821,61, § 16.
SECT. 5~.
Such discharge shall not annul or affect the judgment.
1821, 61, ~ 16.
SECT. 58.
VVhen any person sllmmoned as a trustee, flhall in
his disclosure state that he had, at the time the process was
served on him, in his possession property not exempted by law
from attachment, but that the same was mortgaged, pledged
or delivered to him by the principal defendant to secure the
payment of a sum of money due to such supposed trustee, and
that the principal defendant has a subsisting right to redeem the
same, by payment of such money the eourt 01' justice before
which the action is pending shall order and decree that on payment or tender of sueh money by the plaintiff to said alleged
trustee, within such time as the court shall order, and while the
right of redemption exists, the person so summoned shall deliver
over the property to the officer serving the process, to be held
and disposed of in like m~llner. as if it had been attached on
mesne process; and in default thereof, that he sh~lI be charged
as the trustee of the princi pal debtor; which order and decree
shall be entered on the records of such court or justice.
1835, 188, § 1.
SECT. 59.
On the retul'l1 of the scire facias, against such
alleged trustee, if it shall appeal' that the plaintiff has on his
part complied with the order and decree of the court 01' justice
and that snch alleged trustee has refused or neglected to comply therewith, then the cOllrt 01' justice shall enter up judgment
against him for the amount of the sum dlle, and returned unsattied on the execution, if there should appeal' to be in his hands
such an amount of the property mortgaged over and above the
slim received by sllch mortgagee 01' pledgee; but if not, then
for the amount of said property so exceeding the above sum, if
any; which amount of excess shall on the trial of the scire
facias, be determined by the court or jury.
1835, 188, § 1.
SECT. 60.
If by the disclosure it appears that the property in
the hands of the supposed trustee was mortgaged, pledged ot'
subject to a lien to indemnify him against any liability 01' secure
the performance of any contract or condition; and that the
principal defendant has a subsisting right of redeeming the
same, the court may order and decree that upon the discharge
of such liability by the plaintiff within such time as the court or
justice may order, and while th.e right of redeeming exists, such
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9 alleged trustee shall deliver over the property to the officer, to
10 be by him held and disposed, as if it had been attached.
1635, 188, § 1.
SECT. 61.
It shall be the duty of the officer selling on exeCll2 tion any personal property delivered to him in virtue of this
3 chapter, in paying the plaintiff the sum by him paid 01' tendered
4 to the trustee 01' applied in the performance of the contract or
5 condition 01' discharge or extinguishment of the liability before
6 mentioned, and the interest from the time of such payment,
7 tender or application to the time of sale, to applfso much of
8 the proceeds of said sale as may be necessary to discharge the
9 same, he having first deducted the charges and so much of the
10 residue as may be required therefor, he shall apply in satisfac11 tion of the plaintiff's judgment according to law, and shall pay
12 over the balance, if any to the debtor; the trustee to receive of
13 the officer his costs, accruing before the service of the scire
14 facias as before provided in the sixteenth and seventeenth sec15 tions of this chl! pteI'.
16q5, 188, § 1.
SECT. 62.
Nothing contained in this chapter shall prevent
2 the trustee from selling the goods in his hands, for the payment
3 of the sum for which they were mortgaged. pledged or other4 wise liable, at any time before the amount due to him was paid
5 01' tendered, as before mentioned, provided such sale would be
6 authorized by the terms of the contract, between him and the
7 principal defendant.
M. R. S. 109, ~ 28.
SECT. 63.
No person shall be adjudged a trustee in either of
2 the following cases, namely3 First, by reason of having drawn, accepted, made or endorsed
4 any negotiable bill, draft, note or other security.
3 Mass. ~S9-5, 319.
5 Second, by reason of any money or other thing, received 01'
6 collected by him, as a sheriff or other officer, by force of an exe7 cution or other legal process in favor of the principal defendant
8 in the foreign attachment, although the same should have been
9 demanded of him previously by the defendant.
10 Thh'd, by reason of any money in his hands, as a public offiII cer, and for which he is accountable, as such merely, to the
12 principal defendant.
7 Mass. 259.
13 Fourth, by reason of any money or other thing due from him to
14 the principal defendant, unless it is, at the time of the service of
15 the writ upon him, due absolutely, and without depending on
16 any contigency.
3 Mass. 33, ~ 68. 6 Pick. 120-3 'do. ] ~3 do. 65.
17 Fifth, by reason of any debt due from him, on a judgment so
18 long as he is liable to an execution on the judgment.
2 Mass. 94-3 do. 12l.
SECT. 64.
If during the pendency of an action, the defendant
2 is summoned as the tl'llstee of the plaintiff, the first· suit may
3 nevertheless proceed so far as to ascertain by a verdict 01' other-
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wise, what sum, if any, is due from the defendant; an~ the suit
shall not be delayed on account of the foreign attachment, unle~s
the court, for good cause shall see fit to continue the same fOl'
judgment until the termination of the trustee suit, or until the
attachment therein shall be dissolved by the discharge of the trus~
tee, or satisfaction of the judgment otherwise. i'.'l. R. S. 109) ~ 31.
SECT. 65,
On motion of the plaintiff in the foreign attachment, the court may continue the other suit, on such terms us
they may judge reasonable; and if it is not continued and the
judgmel#t is rendered in the other suit, he shall not be adjudged
afterwards a trustee, on account of tlte demand thus recovered
against him, so long as he is liable to an execution on the
judgment.
M. R. S. 109, § 38.
SEC'!'. 66.
If before final judgment is rendered in the first
suit, the defendant in that SHit shall be adjudged trustee in the
other, and shall pay thereon the money demanded in the first
suit, 01' any part of it, the fact shall be stated on the record
of the first suit, und judgment therein shall be rendered for the
costs due to the plaintiff, and for such part of the debt 01' damages, if any, as shaJI remain due and unpaid,
M. R. S. 109, ~ 33.
SECT, 67.
Any money or other thing, due to the principal
defendant, may be attached before it has become payable provided it be due absolutely and without any contingency as before
mentioned; but the trustee shall not be compelled to payor
deliver it before the time appointed therefor by the contract.
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68. If the person summoned as trustee, and liable for
costs, as provided in the twenty-second section of this chapter
shall not voluntaj'ily pay them, when demanded by the officel'
serving the execution, such officer shall state the fuct in his
return on the execution; and if it appears by the return that
they have not been paid by anyone, the court shall award execution against the person so summoned as a trustee, for the amount
of such costs.
1V1. R. S. 109, § 55.
SECT. 69.
If any person sUllllTIoned as trustee, shall have in
his possession any goods, effects or credits of the principal
defendant, which he holds under a conveyance that is fraudulent
and void as to the creditors of the defendant, he may be
adjudged a tl'\lstee on account of such goods, effects and credits,
although the principal defendant could not have maintained an
action therefor against him.
M. R. S. 109, § 35.
SECT. 70.
Every trustee shall be allowed to retain or _deduct
out of the goods, effects and credits in Ilis hand9, all his demands
against the principal defendant, of which he could have availed
himself-if he had not been summoned as trustee, whether by
way of set off' on a trial, or by a set off of judgments or exeeutions between himself ancl the principal defendant, and he shall
be liable for the balance only, after their mutual demands are
adjusted.
M. R. S. 109, ~ 36
16 Mass. 473.
SECT.
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SECT. 71.
But unliquidated damages, on either side, for' any
2 wrongs 01' injuries shall not be considered as embraced in the
3 preceding section, as a subject of set off.
SECT. 7:2.
When any person has been adjudged trustee, it
.2 shall not be necessary to specify in the judgment the sum for
3 which he is chargeable; but if on a writ of scire facias against
4 him, it shall appear that he is chargeable as trustee, the sum for
5 which he is chargeable, shall be expressed in the judgment.

M. R. S. 109,

~

42.

73. If any person summoned as a trustee iSlidischarged
.2 the judgment shall be no bar to an action brought by the prinS cipal defendant against him for the same demand.
M. R. S. 109, ~ 48.
SECT. 74.
'When any person who has been adjudged a trustee
2 in the original action, shall not, on demand of the officer holdS ing the execution, pay over and deliver to him, the goods effects
4 and credits, in his hands, and such execution shall be returned
5 unsatisfied, the plaintiff may sue out a writ of scire facias
6 against such trustee from the same court or before the justice
7 that rendered the judgment to show cause why judgment and
8' execution should not be awarded against him and his own goods
9 and estate for the sum remaining due on the judgment against
10 the principal defendant.
1821, 61, ~ 9.
SECT. 75.
When such trustee, after such writ hus been duly
2 served on him, shall neglect to appear and answer to the same,
3 he shall be defaulted, and if he shall not have been examined
4 in the original suit, judgment shall be rendered against him for
5 the whole sum remaining due on such judgment against the
6 principal defendant.
1821,61, § 10.
SECT. 76.
When there shall be more than one defendant in
.2' such writ of scire facias, and they are all defaulted, not having
S been examined in the original suit, the court may enter up joint
4 or several judgments, according to the circumstances of the
5 case, and issue execution in common form, as his own debt.
1821, 61, ~ 10.
SECT. 77.
If any trustee, who has been defaulted on the scire
2 facias, shall have been examined in the original suit, judgment
3 shall be rendered on the facts stated i~ his disclosure, or proved
4 at the trial, for such part, if any shall remain in his hands, of
5 the goods, effects and credits for which he was chargeable as
6 trustee, or so mueh thereof o.S shall be then due und unsatisfied
7 on the judgment against the principal defendant; but if it shall
8 uppear that such person paid and delivered the whole amount
9 thereof on the execution, issued on the original judgment, he
10, shull be liable for any costs on tbe scire facias.
] 821, 61, ~ 10.
SECT. 78.
If the trustee appcars and answers to the scire
.2 facias, and if he had not been examined in the original suit,
3: he shall be liable to be examined in the same manner, as he
4,<, might have been on the original suit; and on if such examination.
SECT.
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he shall appeal' not to be chargeable, the court shallrendel'
judgment against him for costs only, if resident in the county
where the original process was returnable; but if not resident,
in such county then he shall not be liable to costs nor shall he
recover any costs.
SECT. 79.
And if he had been examined in the original suit,
the court may permit or require him to be examined anew in the
suit of scire facias, ancl in such case, he may prove any matter
propel' for his defence on the scire facias; and the comt may
render such juc\.gment as law and justice require, upon the whole
matter appearing on such examination and trial.
M. R. S. 109, ~ 41.
SECT. 80.
When any person is adjudged a trustee, the goods,
effects and credits, in his hands, if not demanded of him, by
virtue of the execution, within thirty days next after final judgment, the attachment of them by the original process shall be
dissolved, and they shall be liable to another attachment in like
manner, as though the prior attachment had not been made;
provided that in those cases, where the debt due [rom the trustee to the principal defendallt, is payable at a future day, or
specific property is in the hands o[ the trustee which he is bound
to deliver at a future day, the attachment shnll continue until
the expiration of thirty days after such debt shall be payable
in money, or the property aforesaid, be demanded of the trustee ..
M. R. S. 109, ~ 43'.
SECT. 81.
If there shall be no second attnchment, the principal defendant in the suit may recover the goods, effects ancl'
credits, if not demanded as aforesaid, within thirty days in like
manner as if they had not been attached.
rvI. R. S. 109, ~ 44 ..
SECT. 82.
When the officer holding the execution cannot find
the trustee in the State, a copy of the execution may be left at
his dwelling-house or Inst and usual place of abode, with notice
to the trustee endorsed thereon, nnd signed by the officer; sig-·
nifying that he is required to pny and deliver towards satisfying
such execution, the goods, effects and credits for which he is
liable; and this shall be deemed a sufficient demand for all the
purposes mentioned in the two preceding sections.
SEC,T. 83.
The judgment against any person a,s trustee, shall
discharge him from all demands by the principal defendant or
his executors or administrators, for all goods, effects and credits,
paid, delivered or accounted for by the trustee, by force of such
judgment.
182l, 61, ~ 11.
SECT. 84. ,And if he is afterward sued for the same by the
defendant 01' his executors or administrators, such judgment and
disposition of the goods, effects and credits as above stated,
being proved shall be a bar to the action [01' the amount so paid
or delivered by him.
1821, 61, ~ 11.
SECT. 85.
If any person summoned as a trustee aforesaid,
upon his examination, shall wilfully and knowingly answer falsely r
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3 he shall on due conviction, be adjudged guilty of perjury, and

4 shall be bound to pay to the plaintiff in the suit, the amount of
5 the judgment he may recover against the principal defendant, if
6 the same be unsati~fieJ, 01' for such part as is unsatisfied, with
7 interest and costs, to be recovered in a special action on the
8 case.
1821, 6l, ~ 12.
SECT. 86. If any person summoned as trustee, shall be pre2 vented from appearing in the original suit, by absence from the
3 State or any other reason, deemed sufficient by the court, and a
4 default be entered against him, he shall not be liable for any
5 costs on the scire facias, but on his disclosure the court may
6 allow him his reasonable costs and charges to be retained or
7 recovered, in like manner us if he had appeared in the original
8 suit.
M. R. S. 109, § 59.
SECT. 87. VVhen a tl'Ustee process is issued by a municipal
Z or police court or a justice of the peace, the writ shall be in the
3 form now in use and may contain a direction to attach property
4 of the principal in his own hands, as well as in the hands of the
5 person named as trustee, and shall be served in like manner as
6 a trustee process, issued by a judicial court, seven days before
1824, 275, § I. 1827, 359, ~ 1.
7 the return day.
SECT. 88. The action shall ue brought in the county where
52 either of the supposed trustees resides; and if brought in any
3 other county, the action shall be dismissed and the trustee shall
4 recover his costs.
SECT. 89. vVhen the person summoned does not appeal' and
.2 answer to the suit, he shall be defaulted and adjudged tl'Ustee
3 and be liable to costs.
Sr.CT. 90. If he appears at the retum day and submits himself
- Z to examination on oath, and shall thereupon be discharged, he
1827,359, § 2.
3 shall be allowed his legal costs.
SECT. 91. If on sueh disclosure he shall be adjudged trustee,
Z he may retain the amount of his costs.
SECT. 92. 'When the plaintiff discontinues his suit against the
52 trustee, the tl'Ustee shall be allowed his costs.
1827,359, § 3.
S~jCT. 93.
All subsequent proceeding in such causes shall and
2 may be had, as are in this chapter prescribed in trustee pro3 cesses brought to and pending in the supreme judicial court or
4 district court, varying forms as circumstances may require,
5 except as is pi'ovided in the following section.
1827,359, § 5.
SECT. 94. When in such trustee process before a municipal
2 or police court or a justice of the peace, the judgment recovered
3 against the principal, shall be for a less sum than five dollars,
4 the trustee shall be discharged, unless the judgment be so
5 redllced by means of an oft-set filed in the case.
SECT. 95. If after a judgment has been rendered in a trustee
2 process before a municipal or police court or justice of the
3 peace, the principal defendant or trustee shall remove out of the
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county in which it was rendered, such court 01' justice may issue
execution against such debtor or trustee, directed to the proper
officer of any other county where he may be supposed to reside;
but if such county shall not be contiguous to the county where
the judgment was rendered, there shall be annexed to the execution a certificate of the clerk of the district court of the county
where the justice resides, under the seal of the comt, stating
that the person, who issued the execution is a justice of the
peace of that county, and the signature to the execution is
genuine.
1836, 210, § 1.
SECT. 96.
'When an action is brought against a trustee or a
county where the trustee resides, but where neither the plaintiff or
defenrlantreside, and such trustee is discharged, or the action
discontinued as to him, the action shall still proeeed, unless it
appear by plea in abatement, that such trustee was collusively
included in the writ for the purpose of giving the court in sllch
county jurisdiction, provided there was a legal service on the
principal defendant.

=
NOTES.
A few general remarks on some parts of this chapter may be proper and useful.
The existing act as to the trustee process, though it makes certain provisions for
the case of the death of the trustee pending' the suit whether before or after judgment, yet a great variety of particular provisions are contained in the foregoing
chapter, having for their object, and adapted to obtain the benefit of the property
alleged to be in the hands of the trustee. The provisions alluded to are taken
from the l'evised statutes of Mass.; (our trustee being a copy of the act in force
in the Commonwealth of Massachusetts,) In that code a little system i~ formed,
by means of which the property found in the hands of a trustee, or left at his
death in the hands of his executor or administrator, may be secured-even though
his estate may be insolvent, to the full amount of the sum which the principal
debtor could recover of him or of his executor or administrator, in case no trustee
process had ever been served, provided the plaintiff's demand should equal that
sum. All these special provisions speak for themselves. In their operation, it is
believed, they will completely execute the present trustee process act, according
to its original intention, with some few exceptions herein after mentioned.

OF ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS.
Sect.

1. How writs and executions shall run against executors and administrators.
2. How judgment shall be rendered ill several cases named in l"espect to
costs.
3. How when for costs only.
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Sect. 4. When judgment for damages and costs, how entered as to costs.
5. All costs paid by them, to be allowed in probate account, &c.
6. vVhen execution is not satisfied, and officer's return made scire facias
may be issued-what judgment.
7. If executor or administrator dies 01' is removed from office, suit may be
prosecuted by 01' ag'ainst administrator, de bonis non, &c.
S. When death 01' removal is after judgment for 01' against him, a scire
facias may issue-provision as to the costs.
9. How a writ of errol' may be brought.
10. In cases where cause of action survives, if only one plaintiff 01' defendant, and he dies before judgment-action may proceed againt executor or administrator of said deceased party.
11. When after an appeal entered.
12. Executor or administrator not appearing may be cited.
13. On non-appearance, a non-suit or default to be entered.
14. But in such case, if executor or administl'ator does not assume the' prosecution 01' the defence, 1I0t liable for costs.
15. Certtiin actions which do survive.
16. Such may be originally sued against executor 01' administrator, or
prosecuted against them.
17. Only the value of goods recovered in trespass, &c.
IS. Goods restored on judg'mcnt for return not assets.
19. "Vhen several plaintiffs or defendants and one dies, action to be pursued
against or by survivors.
20. When all die, then to be pursued against or by the executor or administrator of the last survivor.
21. No executor olli'administrator bound to defend any suit within one year.
22. Suits so brought, to be continued.
23. Limitation of actions against them.
24. Assets accruing after four years, proceedings to be had.
25. Uncertain or future claims, how preserved.
26. Same subject.
27. vVhen a bond is given-action must be on that.
2S. If any thing is due to complainant, he shall have judgment.
29. Liable for unfaithful administration.
30. In certain cases a creditor may sue heirs or devisees.
31. This chapter not to bur uction for a legacy.
32. Proceedings when executor 01' administrator dies before estate is settled.
33. HolV far nelV ud~inistrator shall be liable to suits.
34. If former administrator gave no notice, then how long.
35. New administrator to give notice us un ol'iginul one.

SECT. 1.
All writs of attachment and execution, against
2 executors and administrators, for debts due from the deceased
3 testator or intestate, shall run against the goods and estate
1821,52, § 19.
4 of thc deceased in their hands.
SECT. Q.
·When a judgment for costs shall be rendered against
2 an executor or administrator, in any aetion commenced by 01'
S against him, o-l' in any action commenced by or against the tes4 tat~r or intestate, wherein the executor or administrator has
5 appeared and taken upon himself the prosecution or defence of
G the action, he shall be personally liable for the costs but in the
7 latter case only for costs after he took on him the prosecution
8 01' defence.
16 M. 530. 1\1. R. S. J 10, § 2.
SECT. 3.
'When judgment is recovered against an executor or
2 administrator for costs only, the execution shall be awarded
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3 against his body, goods and estate, as if it were for his own
M. R. S. 110, ~ 3.
SECT. 4.
When the judgment is for debt or damages and
2 costs also, an execution for the debt 01' damages shall be awarded
3 against the goods and estate of the deceased, in· the hands of
4 the executor 01' administrator, and another execution for the
5 slim due for costs, against the goods and estate of the executor
6 or administrator, and also against his body, as if it were for his
7 own debt.
M. R. S. 110, ~ 4.
SECT. 5.
All costs paid by executors or administrators, and
2 for which they are made personally liable, shall be allowed to
3 them in their administration account, unless the judge of probate
4 shall decide that the suit was prosecuted or defended without
5 reasonable cause.
M. R. S. 110, ~ 5.
SECT. 6.
When an execution against an executor 01' adminis~
2 trator, for a debt due from the estate of the deceased, is I'eturned
3 by the officer to whom it was delivered for service unsatisfied,
4 by reason of his being unable to find any goods or other per~
5 sonal estate of the deceased, the plaintiff may, upon a slIggestion
6 of waste sue Ollt a writ of scire facias, against the executor or
7 administrator; and if he shall not appear after due service of
8 the writ, and shew cause to the contrary execution shall issue
9 against him for the full amount of the wastes if it can be ascer~
10 tained, otherwise for the full amount of the original judgment
11 and interest thereon from the time it was rendered.
1821, 52, ~ 19.
SECT. 7.
When an executor 01' administrator shall die, ~r be
2 removed from office, pending an action brought by or against
3 him, the same may be prosecuted by or against any administra~
4 tor, de bonis non, who shall be appointed after due notice given;
5 and if after sllch notice he shall not appeat' and become a party
6 to the suit, judgment may be rendered against him in the same
7 manner as if he had volulltarily appeared; or as if the suit had
8 been originally commenced by 01' against him.
1821, 52, § 20.
SECT. 8,
When an executor or administrator shall die, or be
2 removed from office after judgment shall have been rendered for
3 01' against him, a scil'e facias may be sued out by or against the
4 administrator, de bonis non, and after due service thereof, an
5 execution may issue accordingly upon such judgment, in like
6 manner as it may be done against an executor 01' administrator
7 in case of the death of a testator 01' intestate, except only that
8 the judgment against the first executor 01' administrator for costs,
9 for which he was personally liable, shall be enforced only
10 against his executor or administrator, and not against the admin11 istrator de bonis non.
1821, 52, ~ 20.
SECT. 9.
A writ of error to correct any enol'S in such judg~
2 ment Illay be brought by 01' against the administrator de bonis
3 non on the original executor or administrator who was a party
4 to such suit.
1821,52, § 20.
11
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SECT. 10.
In all personal actions, the cause of which by law
survives, when there is only one plaintiff or one defendant, and
such sale plaintiff or defendant shall die after the commencement of the action, and before entry thereof or after an appeal,
and before entry of the appeal, 01' aftel' entry, and any time
he fore judgment, the executor or administrator of the deceased
party may prosecute 01' defend the action, as hereafter mentioned
in this chapter.
IS~I, 52, ~ 21.
SECT. 11.
When the action or appeal is entered, the death of
the party shall be suggested on record, and the executor or
administrn tor of the deceased maya ppear voluntarily and prosecute or defend the action, as though it had been commenced
by or against him.
.
1821, 52, § 21.
SECT. 12.
If such executor or administrator does not appear
voluntarily, the court on motion of the surviving party shall
issue a citation to such executor or administrator to appear and
take on himself the prosecution 01' defence of the suit.

18Q1, 5Q,

§

21.

13. If the execu tor or administrator shall not appear
at the time mentioned in the citation, after the same has been
served on him according to the order of court, he shall be nonsuited or defaulted, and judgment may be rendered against him.
18QI, 52, ~ 21.
SECT; 14.
But in such case, the executor or administrator not
having taken on h.imself the prosecution 01' defence of the suit,
shall not be pcrsonally liable for any costs in the action; but
judgment shall be rendered for such costs against the estate of
the deceased in his hands.
M. R. S. 93, § 6.
SECT. 15.
In addition to actions which survive according to
the principles of the common law, the following also shall survive, namely-actions of replevin, actions of trover, assault and
battery, actions of trespass for goods taken and carried away,
and actions of trespass and trespass on the case, for damage
done to real 01' personal property.
M. R. S. 93, ~ 7.
SECT. 16.
All such actions may be originally commenced by
or against executors and administrators, and if commenced by
or against the original party in his life time, they may be proseeuted or defended by his executor or administrator.
M. R. S. 93, ~ 8.
SECT. 17.
In actions of trespass and trespass on the case,
commenced 01' prosecuted against the executor or the administrator of the trespasser, the plaintiff shaH be. entitled to recover
only for the value of the goods taken, or for the damage actually su~tained.
M. R, S. 93, ~ 9.
SECT. H3.
'Vhen judgment fOI' a return, in an action of
replevin, is rendered against an executor or administrator, the
~oods returned by him shall not be considered as assets in his
hands, and if they have been inventoried, such judgment and
return, shall be a discharge for the executor or administrator.
SECT.
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SECT. 19.
When there are several plaintiffs or defendants
and in a personal action, the cause of which survives, and any
of them shall die, the death shall be suggested on the record,
and the cause shall proceed at the suit of the surviving plaintiff
or against the surviving defendant as the case may be.
M. R. S. 93, ~ 12.
SECT. 20.
When all the plaintiffs or all the defendants shall
die, in such case, the action may be prosecuted or defended by
the executor or administrator of the last surviving plaintiff or
defendant.
SECT. 21.
No executor or administrator shall be compelled
in any court to defend a suit commenced against him, in his
said capacity, within the term of twelve months next, after taking on him such trust, unless brought for recovery of a demand
not affected by the insolvency of the estate, or unless the suit is
brought by way of appeal from the decision of the commissioners of insolvency on the estate for the purpose of a trial at
common law to ascertain the nature or amount of the claim in
dispute.
1821, 52, ~ lB.
SECT. 22.
And all such suits, except as mentioned in the
preceding section, shall be continued at the expense of the
plaintiff, till the year from the time the trust was accepted shall
have expired-and any tender of a debt to a creditOl' within
such year, shall bar any action improperly commenced in the
course of said year.
1821, 52, ~ 18.
SECT. 23.
No executor or administrator, who has given bond
and notice of his appointment, according to law, shall be held
to answer to the suit of any creditor of the deceased, unless it
shall be commenced, within four years from the time of his
giving bond as aforesaid, excepting in the cases after mentioned.
IB~I, b2, ~ 26.
SECT. 24.
When assets shall come to the hands of an exeeutor or administrator, after the expiration of said four years he
shall account for and apply the same in like manner as if they
had been received within said four years; and he sball be
answerable at law or to any process ,in the probate 'court, on
account of such new assets, for the benefit of any creditor in 'like
manner as if received within four years-provided such action
or process be commenced within one year after the creditor shall
have notice of the receipt of such new assets, and not morc
than four years after the same shall be actually received.
,
M. R. S. 66, § 4.
SECT. 25.
When the demand of any creditor against the
esta\e of any person deceased, founded on any covenant, contract or agreement, shall not accrue within the said four years,
the claimant may file such demand in the probate office within
said term, and the judge of probate shall direct the executor or
administrator to retain in his hands assets (if there are sufficient)
to satisfy such demand unless the heirs to such estate or devisees
thereof, shall give sufficient surety or sureties'in the opinion of
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9 the judge of probate for such executor or administrator to
10 respond the same.
]821,.52, ~ 27.
Slw'r. 26. 'W hen such security is given, the executor or
2 administrator shall not be allowed to retain in his hands assets
3 for such purpose, but the estate shall be liable in the hands of
4 the heirs and devisees or those claiming under them, to answer
5 the said demand.
1821, 52, § 27.
SECT. 27.
When no bond is given as mentioned in the twenty2 fifth section, then the action founded on such claim, shall be
3 brought against the executor or administrator; and when such
4 bond is given, the action shall be brought on the bond.
M.R. S. 66, ~ 7.
SECT. 23.
In such action on the bond, if any thing is found
2 due to the claimant, he shall have judgment and execution there3 for with costs.
SECT, 29.
'When an executor 01' administrator is guilty of
.2 unfaithful administration, he shall be liable to an action on his
3 administration bond for all damages uccasioned thereby.
SECT. 30.
'Where a creditor has a demand against the estate
2 of a person deceased on any covenant, contract or agreement
3 which could not be claimed until after the said term of foul'
4 years, such claimant, if he has not filed the same in the probate
5 court, as mentioned in the twenty'-fifth section, may have his
6 remedy against those who inherit the estate 01' the devisees
7 thereof, against whom the demand lies, if such claim be made
8 within one year atier the same becomes due, and not against
9 the executor 01' administrator.
1821, 52, ~ 28.
SECT. 31.
Nothing in this chapter shall bar any action
2 against an executor with the will annexed, for the recovery of
3 any legacy, but tho same may be commenced in the same man4 nel' as they might have been heretofore.
1821, 52, ~ 28.
SECT. 32.
'When an executor 01' administrator shall die 01' be
2 removed without having fully administered the goods and estate
3 of the deceased and a new administrator on the same estate
4 shall be appointed, the time· allowed for creditors of the
5 deceased, for bringing their actions, shall be enlarged as fol6 lows; viz. to so much of the four years, provided for the limi7 tation of said actions, as shall have expired while the former
8 executor or administratOl' continued in office, shall be added so
9 much time after the appointment of the new administrator, as
10 shall make five years in the whole, and the new administrator
11 shall not be held to the suit of any creditor, commenced aftel'
12 the expiration of said five years, except as provided in the foly
13 lowing section.
M. R. S. 66, ~ 20.
SECT. 33,
Every such new administrator shall in all cases be
2 liable to the actions of the creditors, for the space of two years
3 after he shall have given bond for the discharge of his trust,
4 although the whole time allowed to the creditors, should thereby
5 be extended beyond the five years.
M.R. S. 66, § 21.
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SECT. 34. If the former executor or administrator shall not
have given notice of his appointment according to law, the new
administrator shall be liable to the actions of the creditors for
the space of four years, from the date of such new administrator's bond.
M. R. S. 66, § 22.
SECT. 35. Such new administrator shall give notice of his
2 appointment in the same manner as an original administrator,
3 and failing so to do, he shall have no benefit from the limitations
4 contained in this chapter.
M. R. S. 66, ~ 23.
2
3
4
5

NOTES.
SECT. 2.
This is new. By our law there are some cases when judgment for
costs is rendered against the goods and estate of an executor or administratorand in others against the goods and estate of the testator in the hands of the executor, 01' of the intestate in the hands of the administrator. This section is taken
from the revised st<ltutes of Mass, aud the commissioners propose it for enactment. It would seem much more convenient and just that in all cases the judgment for costs should be entered against the goods and estate of the executor or
admiuistrator, and that he should be personally liable. All such costs by him paid
are to be allowed to him in his probate account, unless the jadge should decide
that the suit was prosecuted 01' defended without reasonable cause. "Vhat good
reason can be given why an admilii8trator on an insolvent estate should bring
groundless actions against pretended debtors of the estate, and that then the
defendant sbould lwve judgment against the estate for his costs, which may not
pay him ten per cent. of the amount of those costs? If he abuses his trust in
this mannel' he ought to pay the costs and lose them. The commissioners deem
the above a valuable amendment of the law.
SEC1.'. 14.
This is a new section and forms a just exception from the principle
above stated-he has been in no fault-he has done nothing.
SECTS. 15, 16, 17.
These sections, as to all the cases mentioned thel'ein,
except assault and battery, seem to be in accordance with the principles of the
common law, as now understood, ill rQspect to their surviving to the executors or
administrators of the' party injl\l'ed, and against those of the wrong doer. With
respect to assault and buttery, hy means of \vhich the deceased may have been
essentially injured and his property diminished by his sickness or disability, why
should not the wrong doer be liable in an action by the legal representatives of
the person injured? For the same reason the actions in such cases may be
brought hy the representatives.
SBCT. Ie!.
New, and provides a necessary guard against a misappropriation of
the property replevied.
'
8E()TS. 19,20.
Are ill accordance with common practice.
Sl';CT. 24.
This section seems founded upon sonnd principles and operates to
avoid the statute bar, which is made for the protection of executors and administrators. It is taken from the 1\1 ass. R. S.
SE,CT. 27.
This is a new section-hut is merely directing as to course of prooeedmg.
8EC1.'. 32. This section is from the Mass. code; the object is to extend the
term of limitation from four years to five years (to he ascertained as mentioned in
the section) for the benefit of creditors. There must some time elapse between
the death of the former administrator and the new one; and as that time may be
always varying, this section fixes the houndary line of the second administra tor's
liability.
The last three sections are merely limitations upon the 32d section, and explanatory.
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OF PARTITION OF REAL ESTATE BY SUPREME JUDICIAL COURT,
AND DISTRlCT COURT.

Sect.

1. Tenants in common, &c. bound to make partition.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
19.
14.
15.
16.
17.
] 8.
,
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.

Anyone may apply, by petition for it, &c.
Form and allegations of the petition.
Must name the co-tenant, if known.
In such case, petition may be filed in vacation, &c.
When all are not named, court must order the notice.
Petition may be presented to supreme court, in any county, but trial to
he in county where lands lie.
\
May order new notice, in case, &c.
A person interested and not named, may come in before final judgment,
and contest.
Court to appoint guardian for infants.
Persons interested may appear and plead jointly or severally, as provided in (lther civil suits, or file statement.
To such statement, petitiouer may reply in same manner.
If it appears respondeut has no interest, what proceedings, &c.
If petitioner recovers a less share than is stated, costs for respondent.
Like rules in actions of partition at COllJIIlon law.
Who may join in the petition.
Petitioner may have jurlgment for as much as he proves.
In partition cases in district court, exceptions may be alleged as in
other causes, &c.
No partition of non-resident proprietor's lands, until taxes are all paid.
After judgment, commissioners to be appointed.
Commissioners to be sworn.
Guardians or agents to be appointed for insane persons, &c.
Commissioners to give notice, &c.
Majority may decide but all must act.
May assign to some more than their share, in case, &c.
Court may'compel payment of expenses.
Persons out of the State and not notified may in certain cases, have a
new partition.
In sl\ch case, the mode of proceeding.
Return of commissioners.
Return may be re-committedin case, &c.
Final judgment conclusive on all who might have appeared.
A part owner out of the State, when notice was given, and for whom a
share was left, may at any time within three yeal's, have new part\tion, if the one made was wrong.
If any person who did not appear, claims the land in severalty he shall
not be concluded, but may sue, &c.
But if ~uch persoa shall claim the share left for some supposed petitioners, what proceedings, &c.
Same subject-mode of proceeding.
If such a persoll, who ha~ not appeared, claims as a tenant in common,
and no share was left for or allowed him-then what proceedings to
be had.
If anyone shall be evicted of the part assigned to him-what proceedings to be had.
Mortgagee bound by the partition-lien attaches to the part assigned to
the mortgager.
Petition to be endorsed as writ, &c.
Commissioners may set off lands for public uses,
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SECT. 1. All persons who now are or may be seized of any
lands or other real estate in fee simple or for life, or to or fOl'
which they have a right of entry, as tenants in common, jointtenants or coparceners, may be compelled by writ of partition at
common law to divide the same.
1821,37, § 1.
SECT. 2. Any person seized in fee simple or fOl' life of any
2 lands or other real estate, or to 01' for which he has a right of
3 entry, as tenant in common, joint-tenant 01' coparcener; and
4 any person possessed thereof, or having a right of entry for
5 a term of years, as tenant in common with others, may apply to
6 the snpreme judicial court, or district court, held in and for the
7 county, where such real estate is situated, describing in his
8 petition, in a clear and intelligible manner, the estate whereof
9 he claims partition, and stating what proportion he claims to be
10 interested in.
1821, 37, ~ 1.
SECT. 3. Such petitioner must state whether he claims parti2 tion of his alleged proportion as a fee simple estate, 01' an estate
3 for life or a term of years,
M. R. S.
SECT. 4. He must also allege in his petition who lire the
2 cotenants of the estate, and their place of residence, so far as
3 those facts are known to him; and if any or all the cotenants are
4 unknown to him, he must so state in the petition.
M. R, S.
SECT. 5. When the cotenants alleged are all named in the
2 petition, the same may be filed in vacation, in the clerk's office;
3 and a copy thereof by him attested being served on each of the
4 alleged cotenants in person, or left at his usual place of abode
5 twenty days before the session of the court, to which it is
6 addressed, shall be one sufficient mode of notice.
SECT. 6. When the cote-nants are not all named in the peti2 tion, the court to which it is presented shall order what kind of
3 notice shall be given to the parties interested as cotenants, and
4 such notice shall be given accordingly.
1821,37, § 3.
SECT. 7. Such a petition as is mentioned in the preceding
2 section, may be presented to the supreme judicial court, in any
a county, but the order of notice shall be made retul'llable to the
4 court, when held in the county, in which the lands lie, and the
5 cause shall be heard and determined in such county.
1821,37, § 2,
SECT. 8. The court may order such further notice as they
2 may deem proper, when the order of notice has not been coma plied with, or the notice was imperfect or insufficient.
2
3
4
5

M. R. S.
2
3
4
5
2

SECT. 9. When a person interested is not named in the petition, or is out of the State, and has not had notice, and an
opportunity to appeal' and answet' to the suit, he may, on motion
to the court, at any time before final judgment be allowed to
appear and defend,
lVI. R. S.
SECT. 10. The comt shall assign a guardian for the suit, for
any infant or insane person interested in the premises.

M.R.S.
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SECT. ] 1.
Any person interested in the premises, of which
partition is prayed, may appear and allege jointly with the othel'
respondents or separately, any matter tending to show that the
petitioner ought not to have partition as prayed for, in whole 01'
in p'lrt; and this may be done in form of a brief statement,
without formally pleading any general issue.
M. R. S.
SECT. 12.
To such brief statement the petitioner may reply
in the form of a counter brief statement that the person, thus
answering as a respondent has no interest in the premises or
right to be heard; and may also further reply any other matter
to show the insufIiciency of the respondent's brief statement.

M.

If it shall appear that the respondent has no estate
2 or interest in the lands, the objections to the partition shall be
3 no further a matter of inquiry-and the petitioner shall recover
4 of the respondent the costs attending the trial.
M.
SECT. 14.
If on trial it shall appeal' that the petitioner holds
.2 a less share or proportion in common than he has alh~ged in his
:3 petition, the respondent shall recover his costs, though judg4 ment be rendered fur the petitioner to have an assignment in
5 severalt.y of the part which he in fact holds in common.
1821, 37, § 4.
SECT. 15.
In all actions at common law, for partition, the
2 like rules of proceeding shnll be observed in the trial, as to the
3 filing of brief statements and counter-statements as in cases of
4 petition for partition; and costs shall be taxed upon like prin5 ciples.
SECT. 16.
Tenants in common claiming under a common
2 ancestor, joint-tennnts and copartners may all or any two or more
3 of them join or sever in petitions for partition and whenevel'
4 they join and either petitioner shall decease-pending the peti5 tion, the court may allow an amendment of the petition; and
6 his name may be erased and the names of his heirs or devisees
7 inserted in his stead, and they with the sllrvivors may proceed
8 in the cause for their respective shares; amI the heirs or
9 devisees of a several petitioner may be inserted as petitioners
10 instead of the deceased.
18.16, 347, § 7.
SECT. 17.
'Vhen it shall appeal' on trial or default that the
2 petitioner is entitled to have partition for the share by him
3 claimed or a less share; the court shall entel' the interlocutory
4 judgment that partition shall be made.
SECT. 18.
Whenever in the trial of a case of partition, origi2 nated by writ 01' petition, as before mentioned, in the distriet
3' court, exceptions shall be alleged against the opinion 01' judg4 ment of suid court in matter of law as provided in the eighteen
5 and nineteenth sections of ')hapter ninety-seven; or whenever a
6 writ of error shall be sued out of the sllpreme judicial court to
7 obtain a reversal of the judgment; in each case the opinion
8 and decision of said sllpreme judicial court shall be certified to
9 the district court"":"'with directions to proceed in or dispose of
SECT.

1S.
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] 0 such cause, in conformity to such decision, so that all the PI'O11 ceedings, in the cause in relation to the partition prayed for, or
]2 actually made, may appear on the records of the district comito

M.
2
3
4
5
6
7
8

SECT. ] 9. But no partition' of real estate belonging to nOIlresident proprietors, and held by two or more persons in common,
shall be ordered in any process of partition until the petitioner
shall satisfactorily prove that his proportion of all the taxes
assessed has been paid; nOI' shalr partition of lalJd be ordered,
in which are lots reserved for public use, till such lots have been
first duly assigned by metes and bounds, in such way as the
court befol'e which the cause may be pending shall order.

1828, 345,
2
3
4
5
6
7
2
3
4
5
2
3
4
5
6
2
3
4
2
3
~

3
4
5
6
7
8
9
10
11

~

2.

SECT. 20. The comt having entered the interlocutory judgment, shall app'oint three ot· five disinterested persons as commissioners to make the partition, and to set off to the petitioners
the share or shares belonging to them, which shall be expressed
in the warrant, and where there are several petitioners, they
may have their shares set of}' together or in one body, or each
one may have his assigned in severalty at his election.
182]; 37, § 2.
SECT. 21. The commISSioners before proceeding to the discharge of their duty shall be sworn befure any justice of the
peace faithfully and impartially to perform it-and the justice
administering the oath shall make his certificate' thereof on the
back of the warrant.
A. 1821, 37, ~ 2.
SleeT. 22. 'Where any persons insane or incapacitated to take
care of their own business, are interested, guardians shall be
appointed fOI' them, if living ill the State; and an agent or
agents for all those interested who had been out of the State
one year at the time the petition was presented and had not
been returned.
A. 159.1,37, § 7.
SECT. 23. The commissioners shall gi\'e suffir,ient notice of
the time and place for making the partition to all concerned
who are known and within the State, that they may be present
at the making thereof.
1821, 37, § 7.
SECT. 24. All the commissioners shall be present at the perforrnance of the duties assigned them but the acts of a majority
of them shall be valid.
SECT. 25. When any qlessuage, tract of lanrl or other real
estate shall be of greater value thall either party's share of the
estate to be divided, and cannot at the sallie time be subdivided
among them without great inconvenience, the same may be
assigned to one of the parties, such party to whom the same
shall be so assigned, paying such sum of money to such parties
as by means thereof shall have less than their share of the real
estate, as the commissioners shall award; but in such case the
partition shall not be established by the court, until the sums so
awarded shall be paid to the parties entitled thereto, or secured
to their satisfaction.
1821,37, § 9.
12
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SECT. 2G.
When partition shall be made, if any of the petitioners shall neglect or refuse to pay his pi'oportion of the
charges attending the partition, an account of such charges shall
be laid before the court and all just proportions settled, after
notice to all concerned, the court may issue execution against
the delinquents interested.
SECT. 27.
If any part owner shall have a larger share set off
2 to him than his true and real interest, or more than equal in
3 value to the proportion it was set off for, than any aggrieved
4 partner who at the time the partition was made was out of the
5 State and not notified in season to prevent it, may at any time
6 within three years after the same was made, apply to the court
7 which made the parti tion, and the court shall cause partition
8 thereof to be made anew.
1821, 37, ~ 8.
SECT. 28.
In such new partition the commissioners need not
2 make a division of the premises; but so much and no more shall
S be taken off from any share as the same shall be considered mOl'e
4' than the proportion of the whole it was designed for, estimating
5 such lands or real estate as in the state they were ;n when first
6 divided; and in case any improvements have b(len made on the
7 part that may by such new partition be tallen off as aforesaid,
8 the partner who made such improvements shall have reasonable
9 satisfaction made him by the partner to whose share the same
10 shall be added by the estimation of the commissioners; and the
11" court which ordered the partition are also empowered to issue
12 execution for such satisfaction and the costs of the new partition,
13 the same being first taxed and allowed by the court.
J 821, 37, § 8.
SECT. 29.
The commissioners shall make retuJ'[) of their pro2 ceedings under their hands with their warrant to the court which
3 appointed them-and if their doings be confirmed by the court,
4 judgment shall be thereupon rendered, that the said partition be
5 firm and effectual forever; and the return shall then be recorded
7 in the clerk's office and also in the registry of deeds for the
8 county or registry district where the lands lie.
SIeC"l'. 30. For good and sufficient reasons the report of the
2. commissioners may be recommitted or set aside-whereupon
3 the same proceepings shall be had as before directed.
SECT, 31.
Buch final judgmen t, confirming the partition shall
2 be conclusive as to all rights both of property ancl possession,
3 and all parties and privies to the judgment, including all per4 sons who might by law have appeareJ and answered to the
5 petition, except as hereinafter provided.
SECT. 3Q.
If any person who was a part owner with the
2' petitioner', and for whom a share is left upon the partition,
3 should be out of the State, when the notip,e to him was served
4 and should not return in time to appeal' and answer to the parti5 tion, he may at any within three years, aftel' final judgment
6 apply to the same court for a new partition of the premises;
'3. and should it appear to the court that the share left f01: the

2
:3
4
5
6
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8 applicant was less than he was entitled to, or that the part left
9 was not at the time of the partition equal in value to his share
10 in the premises, they may order a new partition which shall be
11 made in the manner before provided.
SEGT. 33. If any person who has not appeared and answered
2 to the petition for partition, shall claim to hold in severalty tbe
3 premises described therein or any part thereof he shalt not be
4 concluded by the judgment for partition, but may bring his
5 action for the land claimed agaiust any or all of the petitioners
6 or respondents, or of the persons holding under them, as the
7 case may require, within the same time in which he might have
8 brought it, if no such judgment for partition had been rendered.
SECT. 34. But when any person who has not appeared and
Q answered as aforesaid shall claim the share that was assigned 01'
3 left for any of the supposed part owners in the judgment for
4 partition, he shall be concluded by the judgment so far as it
5 respects the partition and the assignment of the shares in like
6 manner as if he had been a party to that suit; still he shall not
'1 be prevented thereby from bringing his aetion for the share
8 claimed by him against the person to whom it was assigned or
9 fur whom it was left.
SECT. 35. Such action shall be brought against the tenant in
2 possession in like manner as if the demandant had originally
3 claimed the particular piece demanded, instead of an undivided
4 part of the whole land; and it may be brought in the same time
5 in which it might have been brought, if no judgment for pat·ti6 tion had been rendered.
SECT. 36. If any person who has not appeared and answered
Q as aforesaid shall claim any part of the premises described in
3 the petition as a part owner with those who were parties to the
4 suit or any of them; and if the part or share so claimed was not
5 known or not allowed or left for him in the partition process, he
6 shall be concluded by the judgment so far as it respects the
7 partition; but he shall not be prevented from bringing an action
8 for the share claimed by him against each of the persons who
9 shall hold any part of the premises under the judgment, and if
10 he should prevail in such action, instead of his being entitled to
11 a new partition of the whole premises, he shall recover against
12 each of the persons holding under the judgment for partition,
13 the same proportion held by him that the demandant was enti14 tIed to claim out of the whole premises, before partition was
15 made.
SECT. 37. If any person to whom a share shall have been
2 assigned, or left, shall be evicted thereof by any person, who
3 at the time of the partition had an eldsr and better title than
4 those who were parties to the judgment, he shall be entitled to
5 a new partition of the residue in like manner as if no partition
6 had been made.
M. R. S.
SECT. 38. And any person having a mortgage, attachment, or
2 other lien on the share in common, of any part owner, shall be
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3 bound by the judgment so fa\' us it respects the partition, but,
4 his lien sllall remain in full force upon that part which shall have
5 been assigned to or left fi)1' such owner.
M. R. S.
SECT. 39. Every petition for partition, originally filed shall be
2 endorsed in the same manner as original writs; and all the reg3 ulations concerning the endorsement of writs contained in the
4 ninety-sixth chapter shall upply to endorsements of petition for
5 partition.
SECT. 40. In any process for the partition of a tract of land
53 in which certain lots 01' proportion of such tract are reserved
3 for public uses, they shall ulso order the commissioners appointed
4 to make the parti tion, tha t they sImI! first set off by metes und
5 bounds such j'esel'ved lots, 01' proportions of an avernge quality
6 and situation of the lands of said tract, and make retul'l1 of such
7 location info the land office of the State, with a description of
8 its quality and locution, and then proceed to execute the other
9 duties assigned them by the court; and the retul'l1 being
10 accepted by the court, and recorded as nolV provided, shall be
11 valid, as a location of such reserved lands.
1839, 357, ~ 1.

NOTES
SEC'!'S. 1, 2,
By the terms used in these sections, it is not required that the
petitioner should be uctuully seized of a fee simple estate 01' un estate for life,
or possessed as tenant foJ' years of a certain portion of the undivided lands
whereof partition is prayed. The language of the existing stutute is not so
explicit, it would seem, as to require he should be; but in addition to this circumstance, it has been the intention of the commissioners to upply to this proceeding
for the partition of real estate, the same principJe which they have appJied in
regard to conveyances of real estate by deed or by devise; that is, if the petitioner has a legal1'ight of entry into the premises, or, in other 'tords, has not been
dis-sei~ed twenty years, then, as he may rightfully enter and gain the legal seizin,
the ceremony of entry may be waived, and an actual seizin need not be proved,
more than in the cases .abo\'e mentioned, und also in the 5th, 6th and 7th sections
of the chapter of real actions.
SECTS. 3, 4. Are also new, b lit simply directory, and designed to inslIre cor.
rectness of proceeding.
SECT. 5.
New, but its only object and effect, are, to expedite the process.
SEC'l'S. 8, 9. Both new; but they botb express what is now commonly practised according to the usages of the courts,
SEG'l'S. 10, 11. These are botb new.
Theil' sole object is to protect rights.
SEC'l'S. 12, 13, These two sections merely refer to practice and proceeding.
SECT. 16. This is new in part, and contains u useful amendment-saving
expense.
SECT. 17. This i~ nothing more tjmll what is always done by the court.
SECT. 18. This section is new, and its object is supposed to be a good one.
SEC'!'. 20.
'l'he last clause of tbis section is new, in authorizing several petitioners to have their respective shares set oft' in o!)e body. 'l'he qualification of
freeholders is also disposed with.
SECT. 29. This is taken from the Massachusets code: und axactl,}' COllfol'm!j
to the practice in such cases.
~EQT. 30. 'rhe same remark applies to this section,
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SEC'l'. 3t. This and the seven following' sections are copied from the revised
statutes of Mass. They provide a series of principles and proceedings which
the commissioners in tbat State have found necessary to preserve the rights of all
parties. As tbe existing statute in tbis State, is a copy of the statute of Mass. in
force there, till the late ]'evision of its statutes, there is tbe same reason for some
principles and pl'Oceedings (similar in substance to tbose in Mass,) in this State
as in tbrrt. They are ]'endered necessary in consequence of the proposed abolition of all reat actions, except writs oj cnli:1J, as mentioned by the commissioners
. in their former report. In the leading case of Cook v. Allen 2 Mass. Rep., the
com't decided that the jUdgment in a partition case, hound all persons who were
duly notified, to appeal', so far as their possessory title was concerned; but still
such persons were not completely bound, because they might resort to their writs
olright, rrgainst which the jud/l.'ment in partition would be no bar; but, if WI'its of
1'ight are abolished, with a multitude of others, qS proposed, rights must be othel'wise O'11al'ded, and injustice be prevented. The 3.2d and 37th sections provide in
two c~ses for a new partition; and tbe 3:3d, 34th, 35th and 36th sections guard
rights and provide remedies, by which, without destroying the partition, every
part ownel' may obtain his pl'Oportion of the common laud or its value in money.
The commissioners are not able to devise a better course of proceeding.
SEc'l'.38. This is also a nelV section-affirming a pl'inciple which is recognized by the courts in practice; but it will be perhaps better understood, when in
the form of statute la IV.
SEc'l,,39. 'rhere seems to be the same reason for this provision, as in case of
writs, &c.

CHAPTER 122.
OF LOCATION OF RESERVED LANDS.
Sect.

Z
3
4
5
6
7
S
9
10
11

1:2
J3
14

1. Application to be made to district court fOl' appointment of committee,
to make the location.
2. Committee to be SIVOI'll.
3. To give notice-mode of giving it.
4. Must make return of their doings ill six months.
5. Court may confirm the location made by gl'antee.
G. Or location may be made on W[liTant for partition.
SECT. 1.
When in the grant of townships or parts thereof,
there shall be certain prop'ortions of the same reserved for the
use of such township, or for public llses, and such proportions
have not been located in severalty by the grantee, for the respective purposes expressed in the grant, prior to the incorporation
of such township, as a plantation or town, the district court, in
the county where the land lies, on the application of the assesSOl'S of such plantation or towIl, may appoint three disinterested
persons of the county, and issne their warrant, under the seal of
the court to them, requiring them as soon as may be, to locate
in separate lots the proportions reserved for the purposes before
mentioned, and shall designate the use for which each lot is so
reserved and located~in said township; such lots to be of an
average quality with the residue of the lands therein.
1821, 41, § 1.
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SECT.:2. Said committee, before acting under such warrant,
2 shall be sworn to the faithful discharge of the duty assigned
3 them, before a justice of the peace and a certificate thereof shall
4 be endorsed on the warrant.
1821,41, § 2.
SI<:CT. 3. They shall also give notice of their appointment and
Q of the time and place of their meeting, to execute the same, by
3 publishing the same in some newspaper in the State, to be
4 designated by the court, and by posting up written notifications
5 in two more public places in the same plantation or town, at least
6 thirty days next prior to their making such location.
18Ql, 41, § 3.
SECT. 4. They shall make return of said wanant, and their
2 doings thereon, under their hands to the next district court in the
3 county, after having completed the service; which being ac4 cepted by the comt, and recorded in the registry of deeds, of
5 the same county, within six months, shall be a legal assignment
6 and location of such reserved proportions, for the Uses desig7 nated.
SECT. 5. Whenever the grantee of any such lands, shall sever
2 and locate such reserved proportions thereof for the purposes
3 mentioned in the grant, designating the use for which each lot
4 is located, and present the same to said court, such court may
5 confirm the same, and such location shall then be deemed legal
6 and conclusive, after being recorded as before mentioned.
SI<:CT. 6. 01' the severance and location of such reserved
2 lands may be made and completed in the manner prescribed in
3 the fortieth section of chH pter one hundred and twenty-one,
4 relating to the partition of real estate, as circumstances may
fj render it convenient.

CHAPTER

1~3.

OF GRANTING REVIEWS.

Sect.

1.
2.
S.
4.
5.
6.
7.

In what cases sup. judo court may grant reviews.
In what cases a judge of district court mlly grant them.
Previous notice to be given.
Where application lIlay be filed.
Only one review to be granted.
Within what time it mlly be granted.
Proceedings to be had, when petition is for a l'eview on account of newly
discovered evidence.
S. Court may stay e_xecution, on bond being filed.
9. Court may grant leave to prosecute a rejected claim nga.inBt an insolvent
estate, in certain cases.
10. Where new trial may be had.
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SEC'!'. 1.
The justices of the supreme judicial court may
grant a review in all civil actions, including petitions for partition, originally commenced in the late court of common pleas
or district court, and in which judgment has been.OI" shall be
rendered in that court or in the supreme judicial court, whenever they shall judge it reasonable and for the advancement of
justice, without being limited to particular cases; including
also prosecutions for maintenance of bastard children.
18:21, 57, ~ 2.
SECT. 2.
Any justice of the district court may, concurrently
2 with the supreme judicial court, grant reviews of actions, of the
3 kinds and in the circumstances mentioned in the preceding sec4 tion, in which judgment was rendered in said district court,
5 and also in actions wherein the judgment was rendered by a
6 jll~tice of the peace, or municipal or police court.
1835, ]65, ~ 3.
SECT. 3.
No review shall be granted by either court, until
2 due notice has been given to the adverse party.
_
1821, 57, § 1.
SECT. 4.
The application to the supreme judicial court for a:
2 review may be filed in any cOllnty, and the order of notice madeS returnable in the county where the judgment was rendered.
SECT. 5.
Neither couit shall have power to grant more than
2 one review in the same action.
1821, 57,~. 3.
SEC1'. 6.
No review shall be granted, unless application is;
2 made therefor, within three years next after the rendition of the
S judgment complained of.
1821, 57, ~ 3.
SECT. 7.
Whenever an application for a review is filed, if
2 one of the grounds of application is the alleged discovery of
3 new evidence, the substance of such new evidence and the
4 names of all the witnesses by whom the allegation is intended
5 to be proved, must be stated in the application under oath.
6 Greenleaf, 479.
SECT. 8.
On application for a review by a defendant in a
2 personal action, the court may in their discretion, stay execution
S on the judgment complained of, or grant a supersedeas, upon
4 his filing in court his bond with sureties to be approved by the
5 court, or such person as they may appoint, in a penal sum,
6 equal to double the amount of the damages and costs, condi7 tioned to pay said amount if sllch should be the final judgment
8 on the review, with interest thereon from the date of said bond r
9 up to the time of rendition of judgment, in the action on said
10 bond, at the rate of twelve per cent annually.
13S1, 502, ~ S. 1821,57, § 5.
SEC1.'. 9.
When any person, whose claim on an insolvent estate
2 has been rejected in whole or in part by the commissioners
3 appointed by the judge of probate, by accident or mistake, has
4 omitted to give notice at the probate office, within the time, by
5 law prescribed, of his intention to have his claim determined at
6 law, said court, may, after due notice to the executor or admin--
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istratOi' on the estate, if they think that justice requires it, give
slIch applicant leave to institute a suit for recovery of his claim,
at the next district court in the county, where the executor or
administrator resides; but such applit:ation must be made within
two yeArs after the retul'll of the commissioners, and leave shall
not be granted after the la pse of fo\ll' years from the time
administration was grnnted; and no distribution shall be disturned by any judgment, which may be recovered in such action.
1821, 57, ~ 9.
SECT. 10.
Whenever a review is granted by either of said
courts, the trial shall be had ill the court by which the review
was granted.
1821,57,.§ 3,

OF ACTIONS OF REVIEW.
Sect.

.2
3
4
5
6
7
8
2
3
4
2

1. From what court, the writ of review shall be sued.
2. Form of the writ.
3. Mode of service.
4. If sued by orignnl plaintiff, may contain a direction to attach property.
5. Action to be entered at next term, after granted.
6. Cause to be tried on fOl'mer pleudings, or as amended.
7. "V hen there were no pleadings in former suit, pleas to be filed.
8. Each party may introduce new evidence.
9. How judgment is to be given.
10. Pal'ty prevailing to recovor costs, proviso.
] 1. Bailor attachment in original suit, not affected by judgment on the
revie\v.
12. Form of judgment, when damages on review are l·educed.
IS. Form of judgment when damages ure increased on review.
14. Provision in cuses of replevin, and cases when an uccollnt is filed in off
set.
SECT. 1.
·Whenever a pcrson is entitled, as a matter of right
to a review of an action as provided in the seventh section of
the one hundred and fifteenth chapter, 01' whenever a review is
granted by the supreme judicial COlll't, or by the district court,
a writ of review in the for1l1er case shall be sued out, and prosecuted in the same court in which the judgment complained of
was rendered; and in the latter case, the writ shall be sued out
and prosecuted in the court which granted the review.
]8:21,51, §4.
SECT. 2.
It shall not be necessary in the writ of review to
recite at length the writ and proceedings ill the original suit
but may merely contain a summOllS to the defendant to appear
and answer to the plaintiff in the review of an action which was
brought by the plaintiff, and such suit and the judgment therein
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3 may be described and identified in a condensed form, so as to
4 render it intelligible and sufficiently certain.
SECT. 3.
Such writ of review may be served in the same
2 manner as other writs, or when the defendant is not an inhabi3 tant of or found in the State, it may be served on the person
4 who appeared as his attorney in the original suit.
1821, 57, § 4.
SECT. 4.
If the writ of review is sued out by the original
2 plaintiff, he may cause the defendant's 'property to be attached
3 as might have been done in the original suit, and the form of
4 the writ, may be so varied accordingly.
SECT. 5.
The plaintiff in review shall enter the action at the
2 next term after it is granted, unless for special reasons, the court
3 on motion, grant leave to enter it at the second term, and he
4 shall produce in court, there to be filed, certified copies of the
5 writ and judgment, and all proceedings in the former suit, and
6 the originals or copies of all depositions used and filed therein.
.
1825, 57, § 4. 18J6, 347, § 5.
SECT. 6.
The cause shall be tried on the issue joined in the
2 former suit, but the court may allow amendments in any of the
3 pleadings, as they might have done in the original action or they
4 may admit additional issues, or btiif statements.
]821,57, § 4. 1826, 347, ~ 5.
SECT. 7.
If the former judgment was rendered on default, or
2 without any issue joined, the proper pleadings shall be made on
3 the trial of the review; and the cause be tried thereon.
SECT. 8.
Each party !Day introduce any legal evidence,
2 whether produced on the formal trial or not; and the cause
3 shall be disposed of by verdict, non-suit, default or otherwise,
4 as ifit were an original suit.
1821, 57, ~ 4. 1826,347, § 5.
SF-CT. 9.
JuJgment on the, review shall be given as the merits
2 of the cause upon law and evidence shall require, without any
3 regard to the former judgment, except as is hereinafter men4 tioned.
1821, 57, ~ 4. 1826,317, § 5.
SECT. 10.
The party prevailing in the review shall recover
2 his costs, but this shall not pl'event'the court, when granting a
3 review on petition from imposing on him such terms as to costs,
4 as they may deem reasonable.
18)21, 57, ~ 5.
SEOT. 11.
No attachment made, or bail taken, in the original
2 action, shall be liable to satisfy the judgment which shall be
3 rendered on the review.
18QI, 57, § 6.
SECT. IQ.
If any sum is recovered by the plaintiff in the
2 original action for debt or damages, and that sum is reduced on
3 the review, the original defendant shall have judgment and
4 execution for the difference with his costs; or if the former
5 judgment has not been satisfied one judgment may be set off
6 against the other, and an execution shall issue for the balance.
SECT. 13.
If the original plaintiff shall recover on the r~view
2 a greater.llum for debt or damage than was awarded to him on
13
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:3 the original judgment, he shall have judgment and execution for
4 the exeess and costs on the review.
.
SECT. 14.
In review of actions of replevin, and in actions
2 where an offset is filed, the defendant shall be considered, so far
3 as it respects the damages that may be awarded to him in the
4 original action or on the review, like a plaintiff in other actions.

NOTES.
SECT.
SECT.
SECT.

2.
4.

5.

Commissioners have simplified the declaration.
Have provided for attachment of property.
Have authorized an entry of the action the second term in certain

cases.

SECT. 14. The provision in thi~ section is new, but seems to be necessary, to
prevent injustice in certain CRses.

OF MORTGAGES, THEIR REDEMPTION AND FORECLOSURE.
Sect.

1. How mortgages arc made.

.
2. Mortgage not to enter before breach, except, &c.
3. How a mortgage may be foreclosed.
4. Same subject.
5. Same subject.
6. Mortgagor, &c. must redeem in three years.
7. Mortgagee or person claiming under him, may declare on his own
seizin, without naming the mOl'tgage or assignment and on motion of
either party, the conditional judgment shall be entered if the tenant is
mortgagor 01' one claiming under him.
S. If tenant is not, such judgment may be entered on motion of the plaintijf:
9. ~Then such judgment is entered-the form of it.
10. If nothing is found due on the mortgage, judgment shall be rendered
for defendant, &c.
When mortgagee 01' person claiming under him is deceased, the action
to foreclose must be brought by executor 01' administrator.
12. When a mortgage is assigned to the State, the State treasurer may
demand and receive the debt, and give discharge and use same means
as an individual to foreclose the mortgage.
13. Mortgages ami the debts secured by them shall be assets in the hands,
of executors or administrators of mortgagee or person claiming under
him, in case of his disease; and executor or administrator shall be
seized of such estate when recovered to the use of heirs, &c.
14. Action must be brought against person in possession or mortgagee or
person claiming under him, lTlay be joined as a defendant-provided,
&c.
15. When the condition of a mOI·tgage is for doing some other than paying
money~form of judgment.

n.
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Sect. 16. Form of proceeding in equity by mortgagees-for redemption of mort.
gage.
17. Same subject continued.
18. Same subject.
19. Same subject.
20. Limitation of bill in equity, &c.
21. vVhen sui~ for rede~nption is bl'ought, court may order notice to any
persons Interested In the estate and he may be made a defendant.
22. vVhen court make a decree, how they may carry it into execution, lind
for what sums.
23. When money is brought into court to redeem lands the court may
deduct rents and profits therefrom-for which defendant is chargeable.
24. vVhen treasurer of the State and the person applying to redeem, do not
agree as to the sum due, such person may file bill against the State.
25. How such suit shall be bronght, and the procoeding.
26. vVhen the person entitle.d to redeem rights ill equity dies before maldng
a tender what proceedlllga may be had.
27. vVhen mortgagee, &c. is under guardianship, a tender may be made to
guardian.
28. How mortgages may be discharged.
29. If II purchaser of an equity sold on execution pay the dllbt to mortgagee, &c. the mortgagors may redeem such mortgaged estate from
the purchaser-and when, &c.
.
30. When condition of II mortgage of personal property has been broken,
the mortgagor, &c. may redeem within sixty days.
31. On what terms he may so redeem.

2
S
4
5
2
S
4
2
3
4
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SECT. 1.
Mortgages of real estate mentioned in this chapter,
include not only those made in the usual form in which the condi tion is set forth in the deed, but also those made by a conveyance appearing on its face to be absolute, with a separate deed
of defeasance.
SECT. 2.
No future mortgagee nor any person claiming under
him shllll have any righ t to enter into possession of the mortgaged premises, until after the breach of the condition, unless
otherwise provided in the deed.
SECT. 3.
After breach of the condition, if the mortgagee, or
anyone claiming under him, is desirolls of obtaining and holding possession of the premises, for the purposes of foreclosure,
he may proceed in either of the three following ways-vizFirst-he may commence an action at law and obtain possession. under a writ of possession, issued on the judgment, in
1821,39, ~ I.
the actIOn, duly executed by an officer.
Second-he may enter into possession and hold the same by
consent, in writing, of the mortgager or the person holding
under him.
1839,372.
Third-he may enter peaceably and openly (if not opposed)
in the presence of two witnesses and take possession of the
premises; in which case a certificate of the fact and time of such
entry shall be made and signed and sworn to by such witnesses
before any justice of the peace, and such written consent and
such certificate shall be recorded in each registry of deeds, in
which the mortgage is or by law ought to be recorded; and no
such entry sh~ll be effectual unless such certificate and consent
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19 in writing shall be so recorded within thirty days next after such
20 en try is made.
1821, 39, § 1. 1839, 372.
SECT. 4. Such possession, obtained in either of 'the three
2 modes above prescribed, being continued for the three followinO'
3 years, shall forever foreclose the right of redemption.
0
18521; 39.
SECT. 5. If after breach of the condition, the mortgagee or
.2 any person claiming under him is not desirous of taking and
3 hold ing possession of the premises for the purpose of fore4 c~osnre-he may proceed in either of the two following modes-
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First-he may give public notice in the newspaper printed in
the county where the premises are situated: or if there be none
such, then in an adjoining county, three weeks successively, of
his claim by mortgage on such real estate, describing such
premises intelligibly and naming the date of the mortgage, and
that the condition in the same has been bruken, by reason
whereof he claims a foreclosure; and cause a copy of such
printed notice, and the name and date of the newspaper in which
it was last published to be recorded in each registry of deeds in
which the mortgage deed is, or by law ought to be recorded,
within thirty days after such last publication-orIS38, 333, § 1.
Second-he may cause a copy of such notice to be served
and attested as a true copy by the sheriff of the county or his
deputy, in which the mortgagor Or his assignee lives, if in this
State, by a delivery to him in hand, and shall cause the original
notice and the sheriff's return thereon, to be recorded within
thirty days after such service, in manner aforesaid.
1838, 333, ~ 2 .
. SECT. 6. The mortgager or person claiming under him may
redeem the mortgaged premises within three years next after
such publication or service of the notice mentioned in the preceding section, and if not so redeemed his right of redemption
shall be forever foreclosed.
1821,39, § Q.
SECT. 7. The mortgagee and where the mortgage has been
assigned, the person claiming under him in an action for possession, may declare on his own seizin in a writ of entry, without naming the mortgage 01' assignment; and if it shall appear
to the court on default, demurrer, verdict 01' otherwise, that the
plaintiff is entitled to the possession of the premises for breach
of the condition of the mortgage, the court shall, on the motion
of either party, award the conditional judgment herein after
mentioned; unless it should appear that the tenant is not the
mortgagor, nor a person claiming under him.
M. R. S. 107, § 3.
SECT. 8. And should it appear that the tenant is not the
mortgager, nor u person claiming under him and the plaintiff
shall prevail in the Buit, the judgment may be entered for pos-
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4. session as at common law, unless the plaintiff should consent
5 that the conditional judgment should be rendered.

M. R. S. 107, § 4.
SECT. 9. When such judgment is rendered, the court shall
2 ascertain how much is due to the plaintiff on the mortgage, and
3 then enter judgment that if the defendant shall, within· two
4 months after the judgment, pay to the plaintiff the sum so found
5 due on the mortgage, with interest and costs of suit, the mort6 gage shall be void, and the defendant shall hold the premises
7 discharged of the same; otherwise, that the plaintiff shall have
8 his execution for possession of the premises and, costs.
1821, 39,§3.
SECT. 10. And if it shall '. be ascertained by the court on
2 enquiry that nothing is due on the mortgage, then the action shall
3 not be sustained, but judgment shall be rendered in favor of the
4 defendant, and he shall hold the land discharged of said mort5 gage.
2 Greenleaf, 322. 3d Mass. 520.
SECT. 11. When a mortgagee or person claiming under him,
2 is deceased, the action to foreclose the mortgage, must be
3 brought by the executor 01' administrator of such deceased per.
4 son, declaring on the seizin of such deceased person.
Mass. 12, § 18. 1821,39, § 9.
SECT. 12. When a~ortgageis made or assigned to the State,
2 the trea'surer may dema-nil and receive fhe money due thereon,
3 and by his deed of release, discharge the mortgage; and after
4 breach of the condition he may in person or by his agent, make
5 lise of the like means, for the purpose of foreclosure, which an
6 individual mortgagee might, as specially prescribed in the third
7 fourth and fifth sections of this chapter.
1821, 39, § 7.
SECT. 13. Lands mortgaged to secure the payment of debts,
2 or the performance of any collateral engagement and the debts
3 so secured, in case of the decease of the mortgagee or person
4 claiming under him, shall be assets in the hands of his execu5 tors or administrators and they shall have the same control of
6 them as of a personal pledge; and whenever they shall recover
7 seizin and possession of them, they shall be seized and possessed
8 of the estate so recovered, to the use and behoof of the widow
9 and heirs or devisees of the deceased 01' his creditors, as the case
10 may be; and may when the mortgaged premises are redeemed,
11 receive the redemption money, and give effectual discharges for
12 the same, and releases of the mortgaged premises.
1821, 39. § 9.
SECT, 14. An action on a mortgage deed, may be brought
2 against any person in possession of the mortgaged premises;
3 and the mortgager or person claiming under him, may in all
4 cases be joined with him as a cotenant, whether he then has any
5 interest or not in the premises; but he shall not be liable for
6 any costs, when he has no estate in the premises and makes no
7 defence.
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SECT; 15. When the condition of a mortgage is for doing
some act,.other than the payment of money, the court may vary
the terms of the conditional judgment to be rendered, as circumstances may require; and award execution, unless the defendant
shall withih two months after judgment, perform what shall be
therein prescribed.
SECT. 16. When any mortgagor or other person having a
2· right to redeem lands mortgaged, .shall bring his bill in equity
3 for the redemption thereof, within the time, as limited in the
4 third,fourth andfiflh sections of this chapter, and shall in his
5 bill offer to pay such sum as shall be found to be equitably due,
.:6 or to perform such other condition as the case may require, such
7 offer shall have the like effect and force asa tender of payment
8 or performance, made before the commencement of the suit;
9 and the bill shall be sustained without proof of such tender,
10 provided the mortgagee, or person claiming under him, shall
II have refused or neglected on request, to render a true account
12 of the sum due, before the commencement of the suit; and no
13 costs shall be awarded against the defendant, unless it shall
14 appear that he unreasonably refused or neglected to render such
15 account, when requested, of the money due, and of the rents
16 and profits and money expended in repairs and improvements,
17 if any, 01' in any other way by his default, had prevented the
18 plaintiff from perfornling or tendering performance of the condi19 tion, before the commencement of the suit.
1837, 286, ~ 1.
SECT. 17. Whenever a sum of money due on a mortgage has
2 been paid or tendered to the mortgagee, or person claiming
3 under him, by the mortgagor or the person claiming under
4 him, within the time limited, as before mentioned, he may
5 have a bill in equity for the redemption of the mortgaged pre6 mises, and compel the mortgagee or person claiming under him,
7 by a decree of the supreme. judicial court, to release all his
8 right and title in the land to the complainant, though such
9 mortgagee or his assignee shall never have have had actual pos10 session of .the premises for breach of the condition.
1837, 286, ~ 2.
SECT. 18. Or in such case the mortgagor or other person
2 having right to redeem, may have his bill in the manner pre3 scribed in the sixteenth section of this chapter, (without having
.4 made a tender before the commencement of the suit) and the
5 cause shall be tried in the same manner.
1837, 286, ~ 2.
SECT. 19. But when the suit is brought before an actual
2 entry for breach of the condition and before payment or tender,
S if the mortgagee or the person claiming under him, be out of
4 the State and shall not have had actual notice, the court shall
5 order proper notice to be given to the other party and continue
6 the cause as long as necessary.
1837,286, § 2.
SECT. 20. No bill in equity shall hereafter be brought for
2 redemption of mortgaged premises, founded on a tender of payS ment or performance of the condition, tnade before the com-
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4 mencement of the Sllii, unless within three years next after the
5 twenty-ninth of Murch, one thousand, eight hundred and thirty1837, 286, ~ 3.
6 seven or next after making such tender.
SECT. 21. In any suit brought for redemption of mortcraged
2. premises, when it shall appear necessary to the attainm~nt of
3 justice that any other person, besides the defendant, claiming
4 an interest in the premises, should be made a party with the
5 original defendant, on motion, the court may order him to be
6 served with an attested copy of the bill in such manner as they
7 may direct, and on his appearance, the cause shall proceed as
8 though he had been originally joined.
1838,286, § 4.
SECT. Q2. The court when they shall make a decree for the
2. redemption of mortgaged lands, shall have power to award exe3 cution jointly or severally as the case may require and for such
4 sums as shall be found due from him or them fOl' rents and
5 profits over and above the sums reasonably expended in repair6 ing and increasing the value of the estate redeemed.
182l, 39, § 5.
SECT. 23. When any sum of money shall be brought into
Q court, in a suit for redemption of mortgaged premises, the
3 court shall have power to deduct therefrom such sum as the
4 defendant may be chargeable with on account of rents and
5 profits by him received or costs awarded against him; and the
6 person to whom a sum of money is tendered to redeem such
7 lands, if he shall receive a larger sum than he is entitled to
8 retain, he shall refund the excess.
1821, 39, § 6.
SECT. 21. If the treasurer of the State and the person apply2. ing to redeem such lands mortgaged to the State, shall disagree
3 as to the sum due thereon, the person so applying may bring a
4 bill in equity against the State for the redemption thereof.
18Ql, 39, § 8.
SECT. 25. Such suit shall be brought in the supreme judicial
2 court in the county of Kennebec; and the court shall order
3 notice to be served 011 the treasurer of the State in the usual
4 form, and the court shall hear the cause and decide what sum is
5 due on said mortgage to the State; and it shall be the duty of
6 the treasurer to accept the sum adjudged by the court to be
7 due, and discharge and release such mortgage; provided that
Ball expenses and costs attending the proceedings shall be paid
9 by the complainant.
lSQl,39, § 8.
SECT. 26. If any person entitled to redeem any mortgaged
Q estate, or to redeem an equity of redemption which may have
3 been sold on execution; or the right to redeem such right, or
4 the right to redeem lands set off on execution, shall die without
5 having made any tender for that purpose, a tender may be made
6 and a bill for redemption commenced and prosecuted, as well
7 by the executors or administrators, as by the heirs or devisees of
8 the deceased person; and if the plaintiff in any such bill in
9 equity shall die, pending the suit, the same may be prosecuted
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.10 to finnl judgment by his heirs 01' devisees or his executors or
1 I administrators.
,
18211 39 1 ~ 1.
SECT. 27.
When the mortgagee or, other person holding
2 under him, is under guardianship as an infant or otherwise,
8 a tender may be made to such guardian; and he shall have
4 power to receive the slim duc on the mortgage; and upon
5 receiving it, or on performance of such other c.0ndition as the
6 case may require, to execute a release 01' discharge of the
7 mortgage.
Mass. I 2, ~ J 6.
SECT. 28 .. In all cases, the mortgage may he discharged by
2 the deed of release of the person au thorized to discharge it, or
3 by his causing satisfaction and payment to be entered in the
4 margin of the record of such mortgage in the register's office
5 under his hand.
1821, 39, ~ 1.
SECT. 29.
If the purchaser of an equity of redemption, sold
2 on execution shall have satisfied and paid to the mortgagee, or
3 those claiming under him the sum due on tbe mortgage, the
4 mortgagor 01' those claiming under him, shall have a right to
5 redeem such mortgaged estate of such purchaser 01' any person
6 claiming under him, within the time and in the manner he
7 might have redeemed the same of the mortgagee, had there
8 been no such sale made, and within such time only.
1821, 39, ~ II.
SECT. 30'.
When the condition of any mortgage of personal
2 property has been brolcen, the mortgagor or any person lawfully
:3 claiming or holding under him may redeem the same at any
4 time within sixty days next after said breach, unless the property
5 shall have been sold in the mean time, in pursuance of the con6 tract between the parties-or on execution for the debt of the
7 mortgagor.
SECT. 31.
The person entitled to redeem such p,'operty, shall
2 payor tender to the mortgagee or person holding under him,
:3 the sum due on the mortgage, with all reasonable and lawful
4 charges, incurred in the care and custody of the property or
5 otherwise, arising from the mortgage itself; and if such pro6 perty is not imnlediately restored, the person entitled to redeem
7 the' same, may recover it, in an action of replevin; or he
8 may recover such damages as he may have sustained by the
9 withholding thereof, in an action of the case.
SECT. 32.
No mortgage of personal property, made since the
2 twenty~fourth day of April, eighteen hundred and thirty-nine, or
3 that shall be made hereafter, where the, debt, .thereby secured,
4 amounts to more than the sum of thirty dollars, shall be. ;valid
5 against any other persons than the parties thereto, unless pos6 session of the mortgaged property be delivered to, and retained
7 by the luortgagee; or unless the mortgage has been,;or shall be
S recorded by the clerk of the city, town or plantation, where the
9 mortgagor resides.
.1839,390', § 1.
SECT. 33.
The clerk, on payment of his fees, shall record all
2 such mortgages, thut shall be delivered to him in a bool{ kept
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for that purpose, noting in the book, and on the mortgage the
time when the same was received, und it shall be considered as
recorded, when left as aroresuid with the clerk. His fees shall
be the same, as are allowed for like services, to the register of
deeds.
1839, 390) § 3.
SECT. 34.
Nothing in the two preceding sections, shall avoid
01' defeat any contract of bottomry, or respondentia or transfer,
assignment or hypothecater of nny ship or goods at sea, or
abroad, if the mortgagee shall take possession of sllch vessel 01'
goods as soon as the arrival of the same within the State.
1839, 390, § 2.

=

NOTES.
SECT. 2.
This section contains a new principle, subject howevel', to a proviso.
Many instances have occmred in which manifest injustice has been done by an
unexpected entry of a mortgagee before breach; as in case of a morto-age to
secure to the mortgagee a llIaintenance during life, by the immediate entry of the
mortgagee, the mortgagor has been disahled f!'Om performing his agreement.
The section is designed to prevent misapprehension or deception. It is believed
to be a IJseful prdvison, and as such, is insertm:!.
SECT. 7.
Is new-but it is only declarative of the principles of law and
according to the usual course of proceeding.
SECTS. lU, 11.
Affirm the law as long since settled in the cases in the margin.
SEC1.'. 27.
A new express provision-removing all doubts as to such a tender,
if any.

CJIIAPTER 1.26.
OF THE RIGHT OF ERECTING MILLS AND MILL DAMS, AND OF
FLOWING LANDS; AND THE MODE OF OBTAINING DAMAGES
THEREI!'OR.
Sect.

1. Any man may erect mill and dam across any river not navigable, &c.
2.
3.
4.
5.
6.
7.
S.
9.
10.
11.
]2.
]3.
14.
] 5.
16.

On what conditions.
'
Not on another's land, but by consent.
Height of dam and water to be settled by commissioners or jury.
Injured persons may recover damages for three years.
Form of com pIa int.
To be filed or presented to court and served.
Service how made.
''''hat plea owner or occupant may plead.
Mode of trial and appeal.
Complainant failing-to pay costs.
If decision is in flLvor of complainant, what proceeding's are to be had.
Either party to have trial by jury, and use the commissioners' report.
If no trial by jury be requested, report may be accepted, &c.
Vf:rdict or report shall be a bar to an action.
Compensation to commis~ioners.
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SECT.

1-5.

Sect. 17. Verdict or report. to fix the annual damages.
18. Person whose lands are flowed may demand security for damages to be
given, when he applies for increase of damage.
H). He shall have a lien upon the mill, land, &c. for his damages.
20. He may slle for the damages awarded.
21. 'rhe execution may be satisfied by selling all the mill, lands 01' so much
of it in common with the residue, as may be necessary, giving notice,
&c.
22. Effect of such sale.
23. Party may redeem.
24. No new complaint to be brought till one month after damage becomes
due.
25. Owner may in a month make a tender.
26. Owner of land may offer to tal,e a reduced sum.
27. No action at common law to be maintained except as before provided.
28. Costs to prevailing party.
29. Either party may file a new complaint.
30. Tenants may make such ofiers, as well as owners.
31. Recorded agreement of parties to bind them.
32. A judgment against a complainant, shall not bar a new complaint.
S3. A tender may be made by owner of mill, when original complaint is
filed.
3-1. Complaint not to abate by death.
.
35. If a complaint is abated-a new one may be filed in one year after.

SECT. 1.
Any man may erect and maintain a water mill and
2 a dam to raise water for workieg it, upon and across any stream
3 that is not navigaule, upon the terms and conditions and subject
4 to the regulations herein after expressed.
1821, 45, ~ 1.
SECT. 2.
No dam shall be erected to the injury of any mill
2 lawfully existing, either above 01' below it, on the same stream,
3 nor to 'the injury of any mill site, on which a mill or mill dam
4 shall have been lawfully erected and used, unless the right to
5 maintain a mill on such last mentioned site, shall have been lost
6 01' defeated by an abandonment 01' otherwise.
10 Pick. 357. 17 Mass. 289. 11 Mass. 53;:3.
SECT. 3.
Nor shall any mill 01' dam be placed on the Jand of
2 any person, without such grant, conveyance or authority from
3 the owner, ns would be necessary by the common law, if no pro4 vision relating to mills had been made by any statute.
1821, 45, ~ I.
SECT. 4.
The height to which the water may be raised and
2 the length of time during which it may be I,cpt up in each year,
S shall be liable to ue restricted and regulated by the verdict of
4 a jury, or report of commissioners, as hereinaftel' provided.
1824, 261, ~ 1.
SECT. 5.
Any person, sustaining damages in his lands, by
2 their being overflowed by a mill dam, may obtain compensation
3 for the illjury by complaint to the district court, in the county
4 wbere the lands so flowed shall be situs ted. or any part of the
5 same; but no compensation shall be awarded for any damages
6 sustained more than three years before the institution of the
"I complaint.
1821, 45, ~ 2.
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SECT. 6. The complaint shall contain such a description of
the land alleged to be overflowed and injured, and such a statement of the damage, that the record of the case shall show with
sufficient certainty, the matter that shall have been heard and
determined therein.
SECT. 7. Such complaint may be presented to the court ill
2 term time, or be filed in the clerk's office in vacation, and a copy
3 thereof, in either caso, shall be served on the person complained
4 of, by being delivered to him or left at his dwelling house, if he
5 has any in the State; otherwise it shall be left at the mill in
1821,45, § 2.
6 question, or with the owner of the mill.
SECT. 8. Such service shall be made by the proper officer
2 fourteen days at least before the term at which the complaint is
18:2I,t!.'j,§ 2.
3 to be heard.
SECT. 9. The owner or occupant of such mill, may appear
2 and plead in bar to such complaint, that the complainant has no
3 right, title or estate in the lands alleged to be flowed; or that
4 he has a right to maintain such dam and flow the lands for an
5 agreed price, or without any compensation, or any other matter
6 which may show that the complainant cannot maintain the suit;
7 but he shall not plead in bar of the complaint that tbe land
8 described therein, is not injured by such dam.
1821, 45, ~ 3. 4 Greenleaf, 322.
SECT. 10. 'When any such plea is filed, and an issue in fact
2 01' in law is joined, it shall be heard and decided as similar
3 issues are to be decided in cases at common law, and either
4 party may appeal to the supreme judicial court.
SECT. II. If on any such plea, the issue is decided in favor
.2 of the respondent, or the complainant shall become nonsuit Ot'
S discontinue the suit, the respondent shall be entitlE)d to his costs
1821, 45, § 8.
4 as in common actions.
SECT. 12. If the issue is decided in favol' of the complainant,
2 or if the owner or occupant, after being notified as before men3 tioned shall not appeal', 01' shall be defaulted, or shall not plead
4 or shew any legal objection to proceeding, the court shull ap5 point three 01' more disinterested persons of the same county,
6 commissioners, who shall go upon und examine the premises,
7 and make a true and faithful appraisement under oath, of the
8 yearly damages, if any, done to the complainant by the fluwing
9 of his lands described in the complaint, and how far the same
10 may be necessary; and ascertain and make report what portion
11 of the year such lands ought not to be flowed.
1824,261, § 1.
SECT. 13. If either party shull request that a jury may be
2 empannelled to try the cause at the bar of the court, the report
3 of the commissioners, shall, under the direction of the court,
4 be given in evidence to the jury, subject to be impeached by
1824,261, § 1.
5 evidence from either party.
SECT. 14. If neither party shall request a trial of the cause
2 by a jury as before mentioned, the report of the commissionet's
:3 may be accepted by the court and judgment rendered thereon.
1824, 261, § 1.
2
3
4
5

104

CHAP.

]26.

SECT.

15-22.

SECT. 15. The verdict of such jury, 01' the report of such
2 commissioners, whore no trial is requested, being so accepted,
3 shall be u bar to any action brought for sueh damages, and slIch
4 owner or occupant, shall not flow such lands during any portion
5 of the period when such flowing is prohibited by the commis6 sioners 01' the jury.
1824,26 I, ~ 1.
SE:CT, 16. The COUl't shall have power to award rellsonable
2 compensation to such commissioners, which shall be taxed and
3 recovered by the prevailing party,
1824,261, § L
SECT. 17. Such verdict or accepted report of the commis2 sioners and judgment thereon, shall be the measure of the
3 yearly damages until the owner or occupant of such lands, 01'
4 the owner or occupant of such mill, shall, on u new complaint to
5 the comt and by similar proceedings, as in the former case,
6 obtain an increase 01' decrease of snch damages. 1821, 45, § 6.
SECT. IS. When any person whose lands shall be flowed as
2 aforesaid, shall, on filing his complaint for ascertaining 01'
S increasing his damages 01' on bringing his action of debt, as
4 provided in the twentieth section of this chapter, move the court
5 to direct the owner 01' occupant of snch mill to give security for
6 the payment of said annual damages, as they shall become due,
7 and the court shall so order; the owner 01' occupant refusing or
8 neglecting to give such security, shall have no benefit of this
9 chapter, but shull be liable to be sued fot' the damages occa10 sioned by such flowing of his lallds, in an action at common
11 law.
1821,45, § 7.
SECT. 19. The person entitled to receive such annual com2 pensation shall have u lien therefor, from the time of the instiS tntion of the original complaint, on the mill and mill dam, with
4 the appurtenances and the land under and adjoining the same,
5 and used therewith provided that it shall not extend to any sum
6 due more than thl'ee years before the commencement of the
7 action.
M. R. S. 1) 6, ~ 23.
SgCT. 20. The party entitled to such annual compensation
2 may maintain an action of debt or assumpsit therefor, in the
:3 proper tribunal, against the person who shall own 01' occupy
4 the said mill when, the action is brought, and shall therein
5 recover the whole sum due and unpaid with costs.
M. R. S. 116, § 24.
SECT. 21. The execution on such judgment, if not paid, may
2 at any time within thirty days be levied on the premises subject
3 to the lien, and the officer may sell the same at public auction,
4 or so much thereof in common with the residue, as shall be
5 necessary to satisfy the execution; proceeding in giving notice
6 of such sale in the same manner as in making sale of an equity
7 of redemption upon execution.
IV!. R. S. 116, § 25.
SECT. 22. Such sale shall be effectual against all persons
2 claiming the premises by any title which accrued within the
3 time covered by the lien.

M. R,. S. 116,
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SECT. 23.
Any person entitled to the premises, may redeem
2 the same within one year after the sale, on paying to the pur3 chaser 01' the person holding under him, the sum paid therefor
4 with interest at the rate of twelve per cent.
M. R. S. 116, § 27.
SECT. 24.
No new complain't shall be brought, until the
2 expiration of one month after the payment of the then last year
3 shall have become due; and either party may, within that time
4 make an offer or tender to the other as hereinafter pl·ovided.
1821, 45, § 11.
SECT. 25.
The owner of the mill or dam, within said month
.2 may offer in writing to the owner of the land injured, any
3 increase of compensation to be paid thereafter for maintaining
4 said dam and if the owner of the land shall not agree to accept
5 of tbe same, but shall bring a new complaint, for the purpose
6 of increasing the compensation, he shall not recover any costs,
7 unless he shall obtain an increase of damages, in the manner
8 before mentioned in this chapter.
1821, 45, ~ 9.
SECT. 26.
The owner of the land injmed, may also within
2 said month offer in writing to the OIYller of the mill 01' dam to
3 accept any sum smaller than the annual compensation estab4 lished,to be paid thereafter for maintaining said dam, and if the
5 owner of the mill or dam shall decline to accept such reduced
6 compensation, but shall bring a new complaint to obtain a
7 reduction of the same, he shall not recover costs, unless Stich
8 compensation shall be reduced to a less sum than was offered.
1821,45, § 10.
SECT. 27.
No action shall be sustained at common law for
2 the recovery of damages occasioned by the overflowing of lands
3 as before mentioned, except in the special cases provided in this
4 chapter, to enforce the payment of damages after they have
5 been ascertained by process of complaint, as aforesaid.
SECT. 28.
The party prevailing shall recover costs, unless
2 when it is otherwise expressly provided.
SECT. 29.
'When either party is dissatisfied with the annual
.2 compensation established, as before provided, a new complaint
3 shall be filed and similar proceedings shall be had and conducted
4 substantially in the manner before provided in case of an origi5 nal complaint.
18:21, 45, § 6.
SECT. 30.
Such offers may be made by or to the respective
2 tenants or occupants of the land and of the mill and dam in
3 question, in like manner and with like efl'ect as if made by the
4 respective owners; except that no agreements founded thereon,
5 shall bind the owners, unless made by their consent.
M. R. S. 1 I 6, ~ 38.
SECT. 31.
When an annual compensation upon the accep2 tance of one party, of an offer made by the other, is established
3 and signed by the respective owners of the mill or dam and of
4 the land, and recorded in the office of clerk, of the court in
5 which the former judgment was rendered , with a reference on
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32-35.

6 the record to the former judgment, to the book where the agl'ee7 ment is recorded, such agreement shall be as binding as a verdict
8 and judgment on a new complaint.
M. R. S. 116, ~ 29.
SECT. 32.
A judgment against a complainant, as not being
2 entitled to any compensation shall be no bar to a new complaint
3 for damages, which have arisen after the fonner verdict, and
4 for compensation for damages subsequently sustained.

M. R. S. 116, § 30.
33. In case of an original complaint, the respondent
may tender and bring money into court as in an action at common law; and with the same advantages to himself; and if the
money is accepted, the judgment shall have the same effect as
if rendered on verdict.
1\1. R. S. 116, § 41.
SECT. 34.
No complaint for flowing lands, shall abate by the
dellth of any party thereto; but the same may be prosecuted or
defended by the surviving complainants or respondents, or the
executors 01' administrators of the deceased.
M. R. S. 116, ~ 43.
SECT. 35.
If such complaint shall be abated or defeated for
want of form, or if after a verdict for the complainant, judgment should be reversed, the complainant may bring a new complaint at any time within one year after abatement or reversal
as above stated, and thereon recover such damages as have been
sustained during the three years next, before the institution of
the first complaints, or any time afterwards.
M. R. S. 116, ~ 43.
SECl'.
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NOTES
SECT. 1. This section contains the legal restriction as to erecting a dam across
navigable river which is known to exist.
SECT. 2.
The principles of this section have long been established and are
the acknowledged law of the land; but it has been considered nseful to state
them clearly in the section that they may be known to all, as a rule of action.
The principles were settled before Maine was separated fi'om Massachusetts.
SECT. 3.
The statute requires the estimate of damages to be annual damages.
Questions have arisen as to the person who is liahle for damages, when the owners
of the mill or dam are changed, in the miLlst of the SQason or IV hen the land is
flowed whether the owner in July (for instance) or the person purchasing of him.
'l'he annual damage to the land by flowing is done in the summer season prinCipally; and no damage becomes due till the end of the season; and he who is
owner then, seems the man to he called on. The above section, to avoid any and
all difficulties has created a lien on the mill dam and mills, as security for the
damages sustained.
SECTS. 20, 21, 22. These provide for obtaining the benefit of the lien; and
Buch lien will generally hasten payment of damages by a sale 01' redemption, 01'
by preventing a sale.
SECT. 80.
Extending the provisions to occupants of the lands flowed, nnd of
the mills and dam, that there may be no failure of justice as to the interest of
-either of the parties.
R
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SECT. 3t. This contains a new provision for establishing a continuing measure of damages by agreement, which shall be as binding as a verdict.
SEC'!'. 33. Enables party to tender damages before any original complaint.
SEC'!'. 34. This section is in unison witb tbe prevailing dispodition to remove
objections and facilitate proceedings, and preventing' failure of suits and of justice.
SEc'I'.35. This section has the same object. The provisions in the last five
or six sections are taken f!'Om the Massachusetts code. Theil' liberality has
recommended them to the commissioners.

OF INQUESTS OF OFFICE AND INFORMATIONS FOR INTRUSION.
Sect.

2
3
4
5
6

1. When State claims land, granted on condition-what proceedings are to
be had.
2. Attol'lley general to file information in cases, when directed by the
Legislature.
3. Forlll of proceedings in such cases.
4. When defendant is defaulted, judgment is to be rendered, that the State
be re -seized.
5. If defendant disclaims all or any part of the lands claimed, the course of
proceeding.
6. If defendant claims all or any part of the land, the course of proceedinO".
7. What proceedings are to be had, when the breach is that defenda~t
holds too much land.
8. Same subject.
9. Cases in which attorney may file information without direction of Legislature.
10. When the 1'0 is no-tel' tenant-court will order the propel' notice to be
given.
11. If no appearance, verdict to be for State, if not, then for defendant and
for his costs.
12. Attorney may file information for lands, said to have escheated to StateCOlll't shall Ol'der notice.
13. Defendant shall set up no title, unless he claims under it.
14. If defendant shall prove title in himself, or in one under whom he claims,
he shall recover costs.
15. If defendant acquires a title while process is pending the attorney shall
prosecute no further.
16. When judgment is that tile State be re-seized, it shall be so seized,
without any further process.
17. Should any heir afterwards appeal', nnd recover against the State or its
grantee, &c.-the State shall be liable for all improvements, over and
above the profits, &c.
18. For ascertaining such improvements, a bill in equity may be filed-and
the course of proceedings.
19. Sheriff may sell part of the land on execution, &c.

SECT. ].
'Where lands have been granted by the colony or
province of Massachusetts bay, the commonwealth ofMassachusetts 01' by this State, 01' shall be hereafter granted on certain
conditions, alleged to have been violated, and the State shall
claim to be revested in the same, the following proceedings shall
be had.
1821,48, § 1.
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SECT.~.
When the Legislature shall direct, the attorney
general shall file un information in the supreme judicial' COll1't in
the county where the lands lie, stating the grant and conditions,
breaches amI claims of the State.
1 S2 I, 48, § 1.
SEc'r. 3. The court shall issue a scire facias, against the person, bodies politic, 01' proprietors stated as holding the lands
under such grunt, returnable to said court, which shall be served,
according to law, thirty days before the return day.
1821, 48, § 1.
SECT. 4. Should the defendant not appear and answer to such
information, judgment shall be rendered that the State be
re-seized of their lands.
1821, 48, ~ 1.
SECT. 5. If the defendant appeal' and disclaim holding said
lands or any part of the same, the attorney general shall take
nothing by his information, so far as the same respects the lands
disclaimed, and the defendant and all claiming under him shall
be estopped from claiming or holding such disclaimed lands.
1821,48, § 1.
SECT. 6. If .defendant claims all or any part of such lands
under such grant, and shaH traverse the breaches, the cause
shall be tried by jll1'y in due course, and if the issue be found
in favor of the State, judgment shall be rendered that the State
be re-seized of said estate and for costs; but if the issue shall
be fouml for defendfll1t, he shall have judgment for his costs of
suit, to be taxed and paid from the public treasury.
1821, 48, § 1.
SECT. 7. If the only alleged breach of condition is that the
defendant holds more land than he has a right to hold under the
grant, and the same shall be found by the jury or de fendant's
confession, the court shall assign to the defendan t, by metes and
bounds, so much of the land held by defendant, as shall be
equal in quantity to what he has a right to hold under the grant
and in such part thereof, as shall be judged reasonable by the
court.
1821, 48, § 1.
SECT . .8. Such part shall be located by persons appointed by
the court, at the expense of the defendant, and a plan thereof
returned to the court; and if confirmed by the court, they shall
order an attested copy o~ such locati?n and plan to be filed in
the secretary's office, and judgment shall be rendered that the
State be re-seized of the residue and recover costs of suit.
]821,48, § 1.
SECT. 9. In all other cases, where an inquest is necessary,
the attorney general, without order of the Legislature, may file
an information in said court, describing the esrate claimed, and
stating the title asserted thereto by the State, and notice shall
by given as before mentioned, when there is any ter-tenant.
1821, 48, ~ ~.
SECT. 10. When there is not any ter-tenant, then notice shall
be given as the court shall order, at least ninety days before the
sitting of the court, to which it is returnable.
1821, 48, § 2.
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SECT. 11.
If no person shall appeal' and answer to {he informati on ; or after appearing and answering, and on trial by jury,
a verdict should be found, that the State has good title to such
estate, judgl1lent shall be rendered that the State be seized
thereof and recover costs, but if the verdict should be in f.'lVOr
of the defendant and that he has good title to the land, he shall
recover his costs of suit, to be taxed and paid as before provided.
1821,48, § 2.
SECT. 12.
The attorney general may file an information, in
manner before mentioned, for recovering seizin by the State for
any real estate, supposed to have escheatcd to the State, for
want of legal heirs, and on such information being filed, the
court shall order such notice as they may judge propel'.
~
1821, 48, ~ 3.
SECT. 13.
In slIch case the defendant shall not be allowed to
avail himself of the title of an alien or subject of another nation
or sovereign, or any other person, unless he can shew that he is
tenant to or agent or bailiff of such alien.
1821,48, § 3.
SECT. 14.
If on trial the defendant shall prove himself to be
such tenant or agent, or that he is himself the legal owner of
such estate, then be shall recover his costs, to be paid as aforesaid.
18.~1, 48, ~ 3.
SECT. 15.
But if the defendant be found not to have been
the legal owner of such estate, or to have any right as tenant,
agent or bailifl~ when the process was commenced against him,
but had afterwards al:quired a good title, or become tenant,
agent or bailifl~ the attorlley general shall cease further to prosecute the suit; but when the defendant proves no title to such
estate as owner, or interest therein as tenant agent or bailiff,
judgment shall be rendered that the State be seized thereof,
and recover rents and profits, as in case of a writ of entry
between private persolls.
1821,48, § 4.
~ECT. Hi.
When judgment, shall, on information be rendered
that the ~tate be fe-seized or seized of any lands, the State shall
be deemed and takeu ill law to ue in fact so seized to all intents
and purposes; aud all judgments so rendered shall conclude all
priVieS and parties, and those claiming under theen-so long' as
such judgmcut shall remain ill force; subject to the provisions
of the following section.
1821, 48, § 5.
SECT. 17.
BllOuld any person appear, and by due process of
law prove himself to have a leguilltle to such estate, and recover
the same agaiusl the ~tate or its grautee or tenant, the estate
shall be lIaule luI' all expenses of improvement thereon made,
over and above the rents ami profits thereof~ though the defendant, and those under whom he claimed, had not been in possession six years.
1821, 48, § 6.
8J<:c'1'. 18. And for the purpose of ascertaining the amount
of such improvements, the attorney general, or the tenant or
grantee, of the estate, may file a bill in equity in the supreme
judicial court for l'ecovering the same, and after due notice' and

15

no
5 copy of the bill served on defendant, fourteen days before court,
6 such court may try the cause with 01' without a jury and render
7 jurlgment and issue execution for the sum found due.
SECT. 19. And the sheriff by "irtue of such execution, shall
2 sell at public auction so much of said lund, as will be sufficient
3 to satisfy the execution and charges, unless otherwise paid.

OF FORCIBLE ENTRY AND DETAINER.
Sed.
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1. Any justice may have jurisdiction, except those residing in towns, where
there is a municipal court.
2. On complaint, he may issue his warrant to sheriff, &c. to summon person charged to shew cause.
3. Unless cause shown, judgment to be rendered.
4. When defendant pleads tille, justice is to recognize him to enter action
at district court and proceedings, &c.
5. When tenant shall refuse to leave premises after notice, &c. liable to
process.
6. Every municipal court shall have jurisdiction, &c.

SECT. 1. Any justice of the peace and of the quorum in the
county in which he rcsides, shall have jUl'isdiction in all cases of
forcible entry and detainer, except those arising within a city or
town therein, in which a municipal 01' police court is 01' may be
established.
1824, 268, ~ 1.
SECT. 2. On complaint made to him in writing, and on oath of
any unlawful and forcible entry into any lunds 01' tenements, or
any unlawful und forcible detainer, he shall issue his wal'l'ant
under hand and seal, directed to the sheriff 01' his deputy, or
constable of the town, where the person churged resides, to summon him to shew cause why judgment should not be rendered
against him, which summons shall be served upon him, by delivering him a copy or leaving it at his last and usual place of
abode seven days at least, before the day set for trial.
1824, 268, ~ 2.
SECT. 3. On return of such service, in case of the non-appearance and default of the party charged, 01' his failing to
shew sufficient cause, judgment shall be rendered against him
for possession of the premises, and the justice shall issue a writ
of possession to nmove him.
1824, 268, ~ 13.
SF-CT. 'i. Should the defendant plead not guilty to the compluint, anel file a brief statement of title in himself, or some other
person \llldfc~r whom he claims the premises in question, the justice shall thereupon order bim to recognize to the complainant,
with sufficient sureties, in such sum as the justice shall order to
pay all intervening damages, und costs, and reasonable interven-
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7 ing rent for the premises; and said justice shall require the
8 complainant to recognize to the defendant with sufficient sure-

9 ties in a reasonable sum, conditioned to enter the action at the
10 next district court, and prosecute the same to final judgment,
11 and pay all costs adjudged against either party so refusing to
12 recognize. Either party may appeal from the judgment of the
13 justice, upon issue joined, to the next district COllrt, recognizing,
14 as aforesaid to pay such costs as may be adjudged against him,
15 and if the defendant shall appeal, he shall recognize to pay
16 such reasonable intervening ront for the premises) as such jus17 tic8 shall adjudge, in case his judgment shall not be reversed
18 on such appeal.
1824, .268, ~ 3.
SECT. 5.
Whenever a tenant whose estate in the premises is
2 determined, shall unlawfully refuse to quit the same, after thirty
3 days' notice in writing, given by the lessor for that purpose, he
4 shall be liable to the provisions of this act, provided he shaH
5 not have been in quiet possession of the premises three whole
6 years, next preceding the filing of such complaint.
J824, 2GB, ~ 4.
SRCT. 6.
And every municipal and police court, now estab.2 lished, or which may be established, in any city or town, shall
3 have exclusive jurisdiction of all cases of forcible entry and
4 detainer, arising in the city or town, where sllch court is or shall
5 be established; and concurrent jurisdiction with justices of the
6 peace and quorum, in such cases, arising in the counties, in
7 which they are 01' shall be respectively established.

1826, 324, § 1.

OF WASTE AND TRESPASSES ON REAL ESTATE.
Sect.

1. Punishment for waste by tenant in dowel', 01' by courtesy, &c. by owner
of inheritance.
2. A man may bring action for waste done in ancestor's time as well as
his own.
3. Trial may be had in court, with 01' without a view, and jury to as~ess
damages.
4. May bring case in nature of waste, and recover damages.
5. Reversioner 01' remainder man may bring the action, &c.
6. Action of case may be brought against executors 01' administrators of
tenant, or prosecuted against them after his death.
7. Trespass by a joint tenant, &c. without giving written notice, &c.
8. Anyone or more may recover damages and how appropriated.
D. Qualification of two last sections.
10. Trespass committed on lands of another without consent, cutting trees,
&c.
11. Strip or waste made pending an action for recovery of land, &c.
12. Trespasses on buildings, enclosure, &c.
13. Cutting grass on another's land, &c.
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Sect. 14. Committing waste on lands attached may be restrained by injunction,
&c.

15. Trespass on lands of a deceased insolvent how punished, and how damages recovered.
If committed by executor 01' administrator on the estate-he liable in
damages to be acconnted for.
17. 1\dministrator bond to be so altered as to embrace such cases.
~6.

S~CT. 1, If any tenant in don'er, or by the courtesy, or tenant
for life 01' years shall comlnit 01' suffer allY waste on the premises, the pel'son having the next immediate estate of inheritance
therein, m11y have an action of waste against such tenant, wherein
he s/111l1recover the place wasted, and the amount of damages
done to the premises.
SECT, 2.
An heir may bring an action of waste done in the
2 time of his ancestor as well as in his own time.
SECT. 3.
If any issue of fact be joined in the cause, it shall
2 be tried by a jury in court in the usual manner with 01' witho\lt
3 a view of the premises, as tbe court may order; and in all cases,
4 the jury that enquire of the waste shall assess the damages.
SECT. 4..
Any person entitled to sllch action of waste, may,
2 instead of it, bring an acti.oll of the case in 1111tUl"e of waste, in
3 which he shall recover the damages he hils sustailled by reason
4 of the waste.
SECT. 5.
And such an action may also be maintained by one
2 who has the rem11inder or reversion in fee simple or fee tail,
3 after an intervening estate for life, and al~o by one who has a
4 reversion or remainder for life 01' years only; and each of tbem
5 shall recover sllch damages as it sball appear he has suffered by
6 the waste.
SECT. 6.
An action on the case for waste may be originally
2 commenced against the executors or administrators of the tenS ant, or may be prosecuted against. them after the death of the
4 tenant, when the action was brought agoiust him.
SECT. 7.
If any joint tenant, coparcener or tenant in com2 mon of undivided lands shall cut down, destroy or carry oway
3 any tr~es, timber, wood or underwood, standing 01' lying on such
4 lands, or dig IlP or carry away I:Iny ore, ~-tone or other valuable
5 thing fOllnd thereon, 01' commit any strip or waste thereon, with6 out first giving thirty days notice in writing under his hand to
7 all other persons interested therein or to their respective agents
8 01' attornies, of his intentioll to enter thereon and improve the
9 lanq; 01' if he shall do any of said acts thereon pending a peti10 tion 01' other suit for a partition of the same premises, he shall
11 forfeit and pay three times the amount of the damages that shall
12 be assessed therefor; to be recovered and appropril:lted as
l~ mell,tioned in the following section.
1821, 35, ~~.
SECT. 8.
The above mentioned damages may be recovered
2 by anyone, 01' more of' the oo-tenl:lnts, wilhout naming anyone
3 but the plaintiff; and the damages shall be appropriated, one
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half to the person who shall sue fo), the same, and the other half
to the same person, together with all the other co-tenants
except the defendant in the action; to be divided among theIT\
in proportion to their respective interests in the land. '
182J, 35, § 2.
SECT. 9.
But if in the trial of such, cause, the jury shall find
2 that tbe defendant had good reason to believe that he was owner
3 of the land on which the alleged trespass was committed, in
4 severalty, or if he had been in the exclusive possession of the
5 same, claiming it as aforesaid for three years next before the
6 time when the alleged trespass was committed, and preventing
7 the plaintiff to occupy in common according to his asserted
8 right, single damages only shall be recovered ill such action.
1837, 288.
SECT. 10.
If any pel'sOll shall cut down, destroy, injure or
2 carry away any fruit or ornamental trees, timber, wood, under3 wood, stones, gravel, ore 01' goods or property of any kind from
4 land not his own and wilhout license of the owner; 01' shall
5 injure 01' throw down allY fences, bars 01' gates, or leave such
6 gates open, 01' break any glass in any uuilding, he shall be liable
7 in damages to the owner to ue recovered in an action of tresS pass.
1821, 33, ~ 1.
SECT. II.
If during the pendency of any action for the recov2 ery of land, the tenant shall 111.::)/\8 any strip or waste, by cutting,
3 felling 01' destroying any wood, timber, trees 01' poles standing on
4 said lands, he shall for each o(fence pay to the aggrieved party
5 treble damages to be recovered in an action of trespass.
18'.21,35,§4.
SECT. 12.
'Where any trespasses are committed on any buildQ ing or enclosures, monuments 01' mile stones belonging to any
3 county, town or parish, the treasurer of such corporation may
4 sue for the damages in the name of the corporation, and if the
5 property injured belongs to a school district the treasurer of the
6 town in which the district is contained may sue in tbe name of
7 such distri('.t,
1821, 33, § 4.
SECT. 13.
If any person shall enter on any grass land, orchQ ard or garden, and tal(e therefrom without p(Hmission of the
3 owner, any grass, /Py, fruit, vegetable 01' sbl'llb, he shall be liable
4 to the party injured in a sum equal to three times the value of
:3 the arlicles so taken away in an action of trespass.
182J, 33, § 6.
SECT. 14.
If any person whose real estate is attached in any
2 civil action, shall do allY act of waste thereon, or shall threaten
3 01' make preparations to commit waste, the court in which the
4 suit is pending, or any justice thereof in vacation or term time,
5 may issue an injunction to stay such waste, with or without
6 notice at discretion; 'and the court may enforce obedience to
7 snch injunction by all such process as the supreme judicial court
8 may legally employ in an equity case depending in such court;
9 and dissolve such injunction whenever it may be deemed proper.
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SECT. 15.
If any of the heirs or devisees of any person
deceased, whose estat<!) may be represented insolvent, shall,
between the time when such representation shall be made and
the time of the conveyance of the real estate of the deceased
on sale for the payment of debts, in case the estate shall be
absolutely insolvent, remove 01' destroy any building, or cut down,
destroy 01' carry away any trees, standing on said land, or lying
on it, for timber or fire wood, except what may be necessary for fuel
and repairs, 01' commit any strip or waste on the land afterwards
sold anel conveyed as aforesaid, he shall forfeit anel pay treble
the value thereof, to be recovered by the executor or administrator on said estate in an action of trespass.
1835, 191, § 4.
SJ<:CT. 16.
And if such executor or administrator, being heir
or devisee as aforesaid, shall commit any of said trespasses or
wastes, within the time limited as aforesaid, on proof hefore the
judge of probate of the same, he shall be liable in damages to
the same extent, as mentioned in the preceding section; and in
both cases, the damages when rer.overed by the executor 01'
administrator, or found and adjudged againt him by the judge of
probate, shall be accounted fol' in the administration account.
,
1835, 191, ~ 4.
SECT. 17.
And the bond given by an executo\' 01' administratOI' shall be so varied from that now by law required, as to covel'
any liability which may accrue in the manner aforesaid.

1835, 191, § 4.

NOrrES.
SECT. 1. Dy the statute of 1783, relating to the subject of dowel', waste, by a
tenant in dower was punishable by a forfeiture of the place wasted, and also, by
damages. In 1821 that statute was repealed; and, in digesting the statutes of
Massachllsets in that yeal', and in the enactment of such portion of the digested
statutes as the Legislature saw proper to enact, that clause in the statute of 1783,
SllbjectinO' a tenant in dowel' to forfeiture and damages by waste as above stated,
was omitted; and no provision was made on the subject; and in the case of
Smith v. Follellsbea, 1 Maine reports 278, it was decided that an action of waste
was not maintainable against the defendants, who were the assignees of a tenant
in dower. The above facts fUl'l1ish the principal ground of the above decision.
It is difficult to perceive why a tenant by the courtesy, and a tenant for life 01' for
years, should be punishable in the manner stated in this section, and a tenant in
dower, be punished otherwise. The commissioners therefore have placed them
all on the same ground, presuming that the peculiar reasons which I'equired the
decision in the case of Smith v. Follansbea, present no objection or argument·
against the section as now proposed.
SECT. 2. This is designed to make the remedy morEl complete.
SECT. 3. At common law, damages are estimated by a writ of inquiry committed to a sheriff to summon a jury for the purpos'e.
SECTS. 4,5. Are desig'ned to give a remedy in a milder form, in which damages may be recovered.
SECT. 6. This and the preceding sections are new, and are taken from the
Mass. code; and the remedy reaches to the executol'S and administrators of
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deceased tenants, so that the estate .which has received the benefit of the waste
'
shall be answerable in damages.
SECT. 9. This ·section has been modified so as to be, as far as possible, in
accordance with numerous judicial decisions, and with the statute referred to in
the margin.
SECT" 14. This is also a now provision which seems necessary to protect those
who have acquired a conditional interest in certain property. \,\7hen the execution is levied within thirty days after judgment the title vests in the creditor from
the time of the attachment. The comt would douhtless before issuing an injunction, look to the grounds of the suit in which the attaehment is made and proceed
with caution. The commissioners respectfully propose it for enactment.

OF REPLEVIN OF BEASTS AND CHATTELS.

Sect.

1. Owner of beasts distrained, may replevy them.
2.
3.
4.
5.
6.

7.
8.
9.
lU.

11.
12.

13.
14.
15.
16.
17.
18.
19.

The process.
Writ not to be served till bond be given.
If lawfully distrained, what damages and judgment.
If unlawfully distrained, what damages.
Either party may appeal from judgment of the justice.
In what cases It ·cause may be transferred to supreme judicial court, or
district court, and how.
A ny chattels tal(8n, attached or unlawfully detained, may be l'eplevined
by owner.
In what manner, &c.
Writ not to be served, till bond is given.
Proceedings thereon.
.
If goods when replevied were attached or seized on execution-the consequences.
Disposition of the money recovered by an officer.
Disposition of monies received hy creditor from sale of goods attached
01' taken 011 execution.
If goods were uulawfully taken, proceedings.
How long attachmont shall continue in force.
When a writ of reprisal shall issue.
Bond may always he resorted to.
How long a smety shall be held on replevin bond.

SECT. 1. Any pel'son whose beasts are distrained or impounded,
in order to recover any penalty or forfeiture, supposed to have
been incurred by their going at large, or to obtain any satisfaction for any damages, alleged to have been done by them, may
maintain a writ of replevin against the impounder or finder
therefor, to be sued out and prosecuted befure any justice of the
peace for the county in the form prescribed in chapter
.
1821,80, § 1. 01' 1634, 137, ~ 8.
SECT. 2.
The writ shall be slled out, served and returned,
2 and the cause shall be heard and determined, in like manner as

2
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3 is provided in the case of other civil actions before a justice of
4 the peace excetlt as otherwise prescribed.
M. R. S. 113, § 18.
SECT. 3.
The writ shall not be served unless the plaintiff or
2 some one in his behalf shall execute and deliver to the officer a
3 bond to the defendant with snfficient snreties to be approved
4 by the officer, in a penalty double the. actual value of the pro5 pet'ty to be replevied, conditioned as stated in the prescribed
6 form of the writ, and to be returned with the writ for the use
7 of the defendant.
M. R. S. 113, ~ 19. 1834,137, § 18.
SECT. 4.
If it shall appear upon the non-suit of the plaintiff,
2 or upon a trial, or otherwise, that the beasts were lawfully taken
3 Ot· distrained, the defendant shall have judgment for such sum
4 as shall be found to be duc from the plaintiff for the penalty or
5 forfeiture-or for the damages for which tbe beasts were impoun6 ded together with all the legal fees, costs and expenses incurred
7 by reason of the distress and also the costs of the action of
8 replevin; or instead of sLlch judgment the justice 01' court having
9 cognizance thcreof may in his 01' their discretion enter judgment
10 for a return of the beasts to the defendant to be held by him for
11 the original purpose, or repleviable by the plaintiff, an"d for the
12 defendant's damages for the taking thereof by the replevin, and
14 the costs of suit.
1821, 80, ~ 9.
SECT. 5.
If it shall appeal' upon default of the defendant, at'
2 upon a trial 01' otherwise, that the beasts were taken 01' distrained,
3 without any sufficient or justifiable cause, the plaintiff shall have
4 judgment for his damages caused by the unjust taking and
5 detaining the beasts and for his costs of the suit.
1821, 80, ~ 2.
SECT. 6.
Either party may appeal from the final judgment of
2 the justice, as in other civil actions.
lVI. R. S. 1, ~ 25.
SECT. 7.
When it shall appear, that the sum demanded for
2 the penalty, forfeiture or damages, exceeds the sum of twenty
3 dollars, 01' that the properly of the beast is in question, and that
4 their value exceeds twenty dollars, i)r that the title to real estate
5 is concerned at· brought in question, the case shall at the
6 request of either party, be trnnsfeITed either to the district court,
7 to be there disposed of as is provided in chapter one hundred
8 and sixteen with respect to other civil actions brought before a
9 justice of the peace in whieh tbe title to real estate is concerned,
10 Ot' brought in question; provided the party requesting such
It transfer shall recognize as in actions of trespass brought before
12 a justice of the peace, in such reawnable SUIl1 as the justice
13 shall order to enter the said action at the (lext term of the court,
14 to which the action is tl'ansfeITed and proseeute the same with
15 effect, and to pay all intervening damages and costR.
1821,80, § 3.
SECT. 8.
When any goods shall be unlawfully taken, or
2 unlawfully detained from the owner or the person entitled to
3 the possession thereof, or when any goods of that value, which
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are attached on mesne process or taken in execution are claimed
by any person other than the defendant in the suit, in whieh
they are so attached and taken, such owner or person may cause
them to be replevied.
1S21, 80, § 4. 1\1. It. S. 1.27.
SECT. 9.
If the value of the goods aforesaid shall exceed the
sum of twenty dollars the writ may be sued Ollt of and I'eturnu~
ble to the district court or the supreme judicial comt for the
county in which the goods are detained, and substantially of the
form prescribed in chapter one hundred and fourteen; and if
the goods aforesaid should not exceed the value of twenty dol.
lars, the writ may be slled out and returnable before a justice of
the peace of the county, where the goods to be replevied ara
detained and substantially of the same form but to be made
applicable to the jurisdiction, and may be directed to any county
where any defendant roay reside-said writs in both cases roay
be sued out, served and returned, like other writs in civil actions
in all particulars in which a different course is not prescribed.
M. R. S. 28. Vol. 3d ch. 4:33, & 1833, ch. 67. M. R. S. § 28,
SECT. 10.
The officel' before serving the writ shall take from
the plaintiff or some one in his behnlf a bond to the defendant
with sufficient sureties in double the value of the goods to be
replevied, conditioned as in the bond deseribed in section third,
which bond shall be returned to the cOllrt from which the writ
issued, with the writ for the use of the defendant.
Mass. R. S. 3. ~ 29.
SECT. 11.
If it shall appenl' upon the non-suit of the plaintift~
01' upon a trial or otherwise thnt the defendant is entitled to a
retHrn of the goods, he shall have judgment there!;')!' accord·
ingly, with damages for the tal<ing thereof by the replevin with
his costs and a writ of return and restitution therellPon accord·
ingly.
1821, 80, ~ 4. M. R. S. 5, ~ 30.
SECT. 12.
If the goods when J'(~plevied were taken in execution, or if they were attached, and judgment be afterwards ren·
dered for the attaching creditOl', and if in either case the service
of the exccution be delnyed by menns of the replevin, the
damages to be assessed for the defcncj:lOt, in case of a judgment
for a return, shall be not less than at the rate of twelve per cent.
by the yenl', on the value of the go"ds for so long time, as the
service of the execntion shall be so delayed.
SECT. 13.
All sums recoverer! in nn action of replevin by
any officer. for or on account of any goods attached or taken all
execution by him, or rer:overed in nn act.ion upcm the bond,
given upon replevin of such goods, shall be applied and disposed
of, as fnr as they will go-in the following manner:
First-To pay the lawfnl fees and chnrges of the officel' and
the reasonable expenses of the action of replevin, and the actioll
on the bond, so far as they nre not reimbursed by the costs that
may be recov,wed ;
Secondly-To pay to the creditor, &t whose suit the goods wel'a
attached or tal\en in execution, the sum, if any recovered by
16
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12 him in that suit, or as much thereof as shall remain unpaid, with

13 interest therefor, at the rate of tlyclve pel' cent. by the year, for
14 such time, if any, as the money shall have been withheld from
15 the creditor, 01' the service of his execution delayed by reason
]6 of the replevin; and
17 Thirdly-If the attaching creditor in such case, shall not
18 recover judgment in the suit in which the attachment was made,
19 if any balance shall remain of the money so recovercd by the
20 officer after paying what is due to the creditor, as before pro2 [ vided, such balance 01' the whole amount, as the case may be,
22 shall be applied and disposed of in the same manner as would·
23 and ought to have been done with the slll'plus, if any, of the
24 pl'Oceeds of sale, in case the same goods had been sold on exe25 culion;
M. R. S. 113, ~ 3, 12. 12, ~ 406.
SECT. 14.
All sums received by such crcditor for the pro2 ceeds of sale of any goods, that had been attached 01' taken on
3 execution, and which are afterwards l'etul'l1ed, and all sums
4 retul'l1ed for the value of any such goods as are not returned;
5 and also all slims recovercd li'om thc officer for the insufficiency
6 of the slII'eties in thp. bond, shall bc applied toward the discharge
7 of the judgment, recovcred by the creditor; but all sums, re8 ceived as interest 01' damnges for the delay of his exeeution,
9 shall be retained to his own use, and shall not go in dischnrge
10 of the judgment.
M. R. S. 113, § 33.
SECT. 15.
If it shall appear upon default of the defendnnt, or
2 upon a trinl, 01' otherwise, that tbe goods were unlawfully taken
3 or nttachcd, or unlawfully detained, by the defendant, the plain4 tiff shall have judgment for his damages causedlhereby und for
5 his costs of the suit,
M. R. S. 113, ~ 34.
SECT. 1 G.
If the goods which are replevied had been attached
2 they shall in case of judgment for a return be held liable to the
3 attachment, until final judgment in the suit, in which they were
4 attached, und fOl' thirty days therearter, in order to their being
5 taken in execution, and if such final judgment be rendered
6 before the return of the goods, or if the goods whcn replevied,
7 were seized and held on execution, tbey shall be held subject to
8 the same attaehment or seizure for thirty days after the return,
9 in order that the executinn may be served thereon, or the service
10 thereof completed in like mnrlller as it might have been, if the
n goods bad not been replevied.
1821, 80, ~ 4. M. R. S. 113, ~ 16.
S"ECT. ] 7.
'Vhen the officer to whom the writ of return and
2 restitution shall be directed shall not be able to find in his pre3 cinct the beast or other property which by the precept is directed
4 to be l'etul'I1ed, he shall certify that faet in his retul'l1, and the
{) court whence the same is sued may upon motion grant it writ
6 of reprisal substnntially of the fcmn prescribed ill chaptel' one
7 hundred and fourteen against the plaintiff in replevin, to take
8 the goods 01' beasts of the plaintiff not exempted from attach9 ment, of the full value to be delivered to the defendant and held
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10 and disposed of by him according to law-until the plaintiff
11 shall restore the beast or other property by him tal,en on the
12 writ of replevin.
]821, 80, ~ 5.
SECT. 18.
The foregoing provisions shall not preclude the
2 defendant from resorting to his remedy on the replevin bond, or
3 to his remedy against the officer for the insufficiency of the
4 sureties on the bond, to recover the yalue of the goods,
5 together with the damage or loss occasioned by the replevin
G thereof, notwithstanding he may have endeavored to recover the
7 same by the writs of return and of reprisal as herein before
M. R. S, 113, ~ 39.
8 provided.
SECT. 19.
No action shall be maintained against any person,
2 as sUl'ety in a replevin bond,11111ess the writ be served on him
3 within one yeur after the final judgment in the action of replevin,
4 01' if the action shall not be entered by the plaintiff, and the
5 defendant shall not obtain judgment upon a complaint, such
6 writ against the surety may be served on him within one year
7 after the end of the term at which the action of replevin ought
8 to have been entered and not afterwards.
M. R. S. 113, ~ 40..

OF BASTARD CHILDREN AND THEIR MAINTENANCE.

Sect. 1. Pregnant women, &c. may accuse a man as the father, before a justice of
the peace-form of complaint.

2. Justice may issue a warrant against man accused.
3. VV hen brought befol'e jnstice, to give bond, &c.

4.
5.
6.
7.
8.

9.

10.
11.
12.
13.

Ou refusal to do it, to be committeu.
If woman be not delivered at next court, canse tobe continued.
His sLlreties may sUl'render him in COUl't, and proceedings thereon.
Complainant must file a declaration, &c.
In case she accuses same lllau, in time of travail, &c. she may be 8.
witness.
If defendant is found guilty, &c. he shall be adjudged to be the father
of the child, and charged with its maintenance, &c. with the mother.
If found not guilty, he shall be discharged.
No woman after having made her accusation, shall discharge or settle
with the father without the consent of overseers of poor, &c.
If father has lain in jail ninety days, he may take pOOl' debtor's oath,
&c.
After his discharge the mother or town may recover of him o.ny money
which he was ordered to pay.

SECT. 1.
When any woman, being pregnant with a child,
2 which, if born alive, may be a bastard, or who has been deliv3 ered of a bastard child, shall accuse any man of being the father
4: thereof, before any justice of the peace and request a prosecu·
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tion ng?inst the person accused, sllch justice shall taTce her
accllsallon and cxnmination on oath respecting the person
accused and the time and place (as correetly as either can be
described) when and where the child was begotten, and all such
other cil'eumstances us he may deem uscful in the discovery of
the truth.
1821, 72, § 1.
SECT. 2.
And such jnst.ice'may issue his warrant for the apprehension of such person, dircetcu to tl]fl sheriff of any county,
in whieh the pel'son aceused is supposed to reside, accompanied
by such accusation and examination.
J8S6, 210, § 2.
SECT. 3.
When the person is brought before such or any
other: justice, he may require him to give bond, with sufficient
sureties, in sllch reasonable sum as he shall order, to the complainant, conditioned foj' his appearance at the next district
court t6 be held in the county in which she resides, and for his
abiding the ordel' of comt thereon.
1821, 72, § 1.
SECT. 4.
If the accused person shall refuse 01' neglect to give
such bond, said jllstiee shall commit him to the jail of the county
of such justice, until such bond Rhall be given.
1821,72, § I.
SECT. 5.
If ut such next court the complaillant shall not have
been delivered of her child, or be unnble to uttend cOllrt, or for
o1her good reason, the canse may be cOlltinued, and the bond
shall remain in fiJl'ce until final jud,;ment, unless it shnll become
void, as mentioned in the following section.
1821, 72, § I.
SECT. 6.
The sureties of the accllsed may surrender him in
court at any time before final judgment, and thereupon they
shall be discharged: and he shall be committed until a new
bond shall be given.
1836, 2JO, § 2.
SI<:CT. 7.
Before proceeding to trial the complainant must file
a declaration, stating that she had been delivered of a bastard
child, which was begotten by the accused; the time and place
when and where it waS begotten, with as much precision as tho
case will admit; thnt being put on the discovery of the truth
during the time of her travail, she accused the respondent of
being the father of the child, and that she had been constant in
such accusation. To this declaration the propel' plea, is, the
general issue of not guilty.
1 Greenleaf, 304.
SECT. 8.
When the complainant, having made the said accusation, and been examined on oath as before mentioned, and
being put upon the discovery of the truth, respecting the'same
accusation, at the time of her travail, shall thereupon accuse
the same man with being the father of the child of which she is
about to be denvered, and shall continue constant in such IlCCUsation, and shall prosecute Ilim flS the father of stich child hefore
such court, the llIan shall be held to an~wer to such complaint,
and she shall be a witness in the trial of the causo, unless she
would be an incompetent witness in any other oause, by reason
of n conviction of some cl'ime.
1821,72, § 1.
SECT. 9.
If on such issue the jury shall find the respondent
guilty, or if the facts in the declaration tiled shall be admitted
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by default or on demurrer, he shall be adjudged by the court
the father of such child and stand charged with the maintenance
thereof, with the assistance of the mother, as the court shall
order, and shall give a bond with sufficient sureties, und upproved
by the court to the complainant to perform the said order, and
also a bond with sufficiellt sureties, approved as aforesuid, to the
town that might be churgeuble for the maintenance of such
child ; and he shall be committed till he shall make and execute
such bonds: which latter bond shall be deposited with the clerk
of the court for the use of such town.
1821, 72, § 1.
SECT. 10. If on trial of said cause the jury shall find the
respondent not guilty, the court shall order him to be discharged,
and the verdict in either case shall be final.
1821,72, I.
SECT. 11. No woman whose uccusation and examin!ltion on
oath shall have been taken by a justice of the peace at her
request as aforesaid; shall be allowed to make any ~ettlement
with the father, or give him any discharge, which shull be given
in evidence on the trial of any such compluint to bar or affect
the sume, if it shull be objected to in writing by the overseers
of the poor of the town interested in the support of such mother
01' child.
1821,72, § 1.
SECT. 12. 'Vhen the father of such basturd child shall }]ave
remained ninety duys in jail, without being able to comply with
the order of court-he muy be liberated by taking the "poor
debtor's outh" in the same munner as persons now 01' hereufter
may, who are committed on execution, provided he shall give
the lille notification of his intention to talle the benefit of said
oath, to be served on the complainant if then living, and also on
the clerk of the town, where the child, of which he hus been
adjudged the father, has its legul settlement; i~ in this Statesaid notice to be given fifteen days before the day appointed for
taIling the oath.
1821,72,§2. 1831,487,§1.
SECT. 13. The mother of such ehild and said town, may,
after such liberation of sueh pr:soner, recover of him by action
of debt, any sum of money which ought to have been paid PUl'suant to the order of court.

NOTES.
SECT. 7. This is a new section, but is merely declarative of what has for
thirty years been required in practice by the courts in Mass,lchusetts, and for several years in this State.
SECT. 13. This provision merely authorizes as law, what the plainest principles
of justice seem to require.
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OF PERSONAL PROPERTY SEIZED, AND LOST GOODS; AND
PROCEEDING~ THEREON.

Sect.

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
] I.

12.
] 3.
14.
15.
16.
17.
18.

Person entitled to property, may seize and hold it, unless.
Claimant may have it restored to him on bond.
How value is to be ascertained.
If there is no claimant, inventory and appraisment to be made.
If value exceed twenty dollars, libel to be in district court.
How notice to be given.
Court may try with or without a jury, &c.
If libel is not supported, propel·ty may be restored with costs, and also
with damages, where no probable call~e of seizure.
When vaille is not more than twenty dollars, libel shall be filed with a
justice, who, after due notice, may decide the case.
Either party may appeal.
If appeal is not prosecuted, decree may be affirmed on complaint.
Depositions may be used in such trials.
Duty of finder of lost goods of value of $3, 01' more.
Duty of finder of f);oods of $10, or more.
Same subject-further duty.
If owner appear in one yeat'-what proceedings.
If no owner appear-what disposition made.
Penalty for finder's neg-lect.

SECT.

].

vVhen any persollul property shall be forfeited for

Q any offence, and no special mode is prescribed for recovering

3 the same, any person entitled thereto, in whole or in part, may
4 seize and keep the same until final judgment, unless they are
.5 restored on the bond, as hereinafter mentioned.
1821, 81, § 1.
SECT. 2.
If the person claiming the same for himself 01'
2 nnothel', shall give bond ,;"ith sufficient surety or sureties to the
3 party seizing, to puy, the appmised value thereof, when and if
4 the same shall be decreed forfeited, then the same shall be
5 restored to such owner or claimant.
1821,88, § 1.
SECT. "3.
The vulue shall be ascertained by the uppraisment
2 of three disinterested men, mutually chosen by the parties, 01'
3 if they cannot agree, by a justice of the peace of the same
]821,88, § 1.
4 county.
SECT. 4.
If no person claims the property, after it has been
2 so seized, the party seizing shall cause an inventory and ap~
3 praisement of the same, to be made by three disinterested per4 sons, under oath, appointed by a jllstice of the same county;
5 which value shall be the rule for deciding where the libel shall
6 be filed.
1821,88, § 1.
SECT. 5.
If the property seized shall exceed twenty dollars,
2 the party seizing shall within twenty days after the seizure, but
3 110t afterwards, file a libel in the office of the clerk of the dis4 tri:.:t court, in the county where the offence was committed,
5 stating the cause of seizure and praying for a decree of forfeit6 ure. The clerk shall thereupon mal,e out a notice to all per-
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7 sons to appeal' at such court at the time appointed, to shew
8 calise why such decree should not be passed.
1821, 88, § 2.
SECT. 6. Such notice shall be published in some newspaper
2 printed in the same COUllty, if there be one, if not, in an adjoinS ing county or in Portland, at least fourteen days before the time
4 of trial.
18~1, 83, § 2.
SECT. 7. The comt mny, where there is a claimant, hear
2 and determine the cause by a jury or without, if the parties
3 a"ree; but wbere there is no claimant, the court shall decree
4 tl~e forfeiture and disposition of the property accordin,g' to law;
5 and a sale and distribution of the proceeds after deducting all
6 proper charges; and may allow costs ngainst the claimant.
1321,88, § 2.
S8CT. 8. If the libel shall not be supported or be discon2 tinued, the court shall decree a restoration of the property with
3 costs. And if the jury or the court, shall fiud the seizure with4 out probable cause, reasonnble dUll1uges ulso shall be ussessed
5 and decreed for the complninaut.
SECT. 9. When the property seized shall not exceed the value
2 of twenty dollars, tbe libel shall be filed before a justice of the
3 peace, of the county, where the offence was committed; and
4 after notice of the kind mentioneu in the fifth section has been
5 posted at some public place in the same county seven dnys at
6 least, before the day of trial, such justice shnll try and decide
7 the cause, and make such decree therein as the law requires.
18:21, 88, ~ 3.
SEC'!'. 10. Either party may appeal to the next district court
.2 in the same county (recognizing accordingly to prosecute his
S appeal with effect) which comt may decide the same and decree
4 what law and justice shall require.
1821, 88, ~ 3.
SECT. 11. If the appeal shall not be prosecuted, the court on
2 complaint may affirm the decree of the jus lice with costs.
]821,88, § 3.
SECT. 12. In sueh cause depositions cluly taken may be used
2 before the justice, 01' the district court.
1821, 88, ~ 3.
SECT. 13. ~Whoever shall find any money 01' goods of the
2 value of three dollars 01' more, the owner whereof is unknown,
3 he shall within ten days next following', give notice thereof in
4 wriling to the clerk of the town in which they are found, and
5 cause a notification thereof to be posted up in some public place
6 in the same tf)wn : and if there be any public crier in such tOll'n,
7 shall cause the same to be cried publicly therein on three sev8 eral days.
1 &21, J30, ~ 1.
SECT. 14. If the money or goods, so found, be of the value
2 of ten dollars ot' more, the same shall be cried and notice given
3 thereof by posling as aforesaid in two towns adjoining, in
4 addition to the requirement in the preceding section.
] 821, 130, ~ 1,
SECT. 15. Every finder of lost goods of the value of ten dol.2 lars or more, shall also within two months after finding, and
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before using the same to their disadvantage, pl'ocme from
the town clerk 01' a justice of the peace a warrant, directed to
two persons not interestcd, except as inhabitants of the towIl, to
be appointed by said clerk 01' justice of the peace, returnable
within seven days of the date, into the town clerk's office, to
appraise the said goods under oath.
1821, 130, ~ 1,2.
SECT. 16.
If the owner of such lost money 01' goods appear
within one year, after notice given to said clerk as afo,'esaid,
and shall give reasonable evidence of his right thereto to the
findel', he shall ha\'e restitution of the same or the value thereof,
allowing and paying all necessary eharges including a reasonable compensation to the finder for his trouble, to be liquidated
and adjudged by some justice of the peace in the county, if the
owner and finder do Hot agree.
1821, ISO, ~ 3.
SECT. 17.
If no owner shall appeal' within one year as aforesaid then such money or lost goods shall remain to the finder,
he paying one half of the value thereof, all necessary charges
having been first deducted, to the treasurer of said town: in
case of the neglect of the findcr, then to pay the same on
demand, after converting the same to his own use; and the
same may be recovered in an action to be brought by said treasurer in the name of the town.
SECT. 18.
If any finder of any lost money or goods of the
value of three dollars or upwards shall neglect to give notice
thereof to the town clerk, and cause the same to be cried and
advertised, in time and manner as provided in the first and
sections of this chapter, he shall forfeit the full value of
such money or goods, one half to the use of the town, and the
other half to him who shall sue for the same; and shall moreover remain responsible to the owner of such lost money 01'
goods.

CIIAP']['lER 133.
OF DEPOSITIONS AND MODES OF TAKING THEM, AND OF
WITNESSES.

Sect.

1. Cases in which df'positions may be used.
2.
3.
4.
5.
6.
7.
8.
9.
]0.
ll.
12.

Who nlay take depositions in pending actions.
When a suit is deemed to be pending fol' the purpose.
Reasons fOl' which they may be taken,
SUnlmons to deponent and notice to adverse party.
Mode of sel'ving sllch not ice.
Who is to be considered attorney.
Notice to one of sevel'lll plaintiffs O\' defendants, sufficient.
'l'lme to be allowed fo\' adverse party's truvel.
Justice, &c. may give verbal notice.
Form of notice to adverse party.
Form of summons to deponent.
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Sect. 13. "Vitness may be compelled to depose-and how.
H. How taken out of the State, not under commissioll.
15. Deponent to be sworn, &c. &c.
16. "Vho may write the deposition.
17. Form of caption.
18. Deposition to be delivered in comt-or sealed up.
]9. "Vhen such deposition cannot be used.
20. "Vhen ohjections to competency, 01' questions may be made.
21. When depo3itions mny be nsed in a second suit.
22. Deposit.ions taken out of State, may be adlliitted or rejected by the
court. at discretion.
23. Depositions may be taken out of the State, under commission of the
courts-as t.hey direct.
24. HolV to be taken, to be nsed before Leg-islature.
25. Mode of taking deposition-in perpetw:t1n.
2(t Sal1le subject.
27. Same subject.
28. Same to be recorded in ninety days.
29. "Vhen they may be used in evideuce.
30. Such depositions may be taken out of State.
31. Manner of taking them.
32. Same subject.
33. Same subject.
S~. Same subject-on interrogat.ories.
35. Another mode, by filing slatement in the clerk's office and giving notice
before court.
36. If a witness summoned by any junge, &c. to appear find give his deposition, and his fees have been tendered to him -shall neglect to
appear-a capias may be issued.
3'7. If witness refuses to depose -he may be committed.
313. Certain deponents may affirlll.
3!). Punishment-·if peljury be committed.
40. Mode of sUlllmoning a witness to appear and testify before n court in
another State.
41. Mortgagee lllay be compelled to disclose the amount due on the mortgag'e.
42. Aud furnish a statement thereof in twenty-four hours.
43. If not so furni.;hed, his deposition may be tal\8l1, and the mortgagee be
compelled to give it.
44. Who are competent·witnesses.
45. How records may be certified.
46. Printed copies of Maine statutes, when proof.
47. Printed copies of ~tatutes of othel' States, how proved.
48. Unwritten foreign law, how proved.
49. Statute law of foreign cOllntl'ies, how proved.
50. '<Vhat fees to be paid 01' tendered to a witness.
51. Consequences of his non-attendance.
52. Mode of swearing witnesses.
5:3. Same subject.
.54. Certain infamous persons, not to be deemed competent witnesses, unless,
&c.
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SECT. 1.
Depositions taken for any of the causes and in the
manner hereinafter mentiolled, may be used in all civil suits or
causes, petitions for partition of land, libels rnl' divorce, prosecutious for the maintenance of bastard children, petitions for
review, and in trials before arbitrators, refe.rees anti county commissioners.
17

126
Q

S
4
2
3
4
2
S
4
5
6
7
8
9
10
11
12
13
14
15
2
S
4
5
6
7
8
9
10
2

a

4
5
2
S
4
5
Q

3
~

CHAP.

133.

SECT.

2-9.

SECT. 2.
Any justice of the peace, and any notary public,
may take depositions to be used in any pending cause, he not
being interested in such cause, nor beillg, nor having been,
counselor attorney in the same.
1821, 85, ~ I.
SECT. 3.
But no suit, petition, libel or prosecution shull, for
the purposes of this chapter, be considered as pending, tilltbe
notice required, as is hereinafter mentioned, 01' that which was
ordered by the court, shall have been duly given.
1821, 85, ~ 1.
SF-GT. 4.
Depositions to be llsed in pending actions may be
tal,en for either of the following causes, viz:lE21, 85, § I.
First-When the deponent is so aged, infirm or sic.lt-as not to
be able to attend the court, or at other place of trial.
Second-- W hen the derend:;lnt resides out of-or is absent from
the Sta teo
Third-~Vhen the deponent shr']l be bound to sea on a voyage,
or is about to go out of the State by sea or lal)d, before the
session of the court where the deposition is to be used, and not
expected to return till after such session, in season to attend the
trial.
Fottrth- When the deponent lives more than thirty miles from
the place of trial.
.
Fijth- W hen the deponent is con fined in prison and such
imprisonment shall be continued until after trial of the cause.
SECT. 5.
On application of either party to a justice of the
peace, or notary public, for the purpose of procuring tilt; deposition of a witness, such justice or notary may issue a summons
to the deponent to appear before him at II designated place and
time to give his deposition, and also issue notice to the ad\'erse
party to be present at such time and place, if he should see fit;
or such notice to the adverse party may be made returnable
before any other justice of the peace or notary, who shall be
named in such notice, as the person who is to take the d(')position.
1821, 85, ~ 2.
S[~CT. 6. The notification to the adverse rJarty shall be served
on him or his attorney by giving to him or leaving at his last and
usual place of abode an attested copy thereof, and the service
may be made by a SWOI'l1 officer, 01' by any other person find
proved by his affida vito
1521, 85, ~ Q.
SECT. 7.
But no person shall, for the purposes of this chaptel', be considered the atlol'l1ey of another, unless he has endorsed the writ, or endorsed his name 011 the summons left with
the defendant, or appeared fill' his principal in the cause, or
giv~n notice in writing that he is attorney of such adverse party.
.
1821,85,§2.
SF-CT. 8.
Where there nre several plaintiffs or defendl:\nts,
notiee may be given by the said justice or notary to one or more
of them; and that. shall be deemed sufficient.
18Q1, 85, ~ 2.
SEc'r. 9.
No written notice as aforesaid shall be valid, unless
the adverse party be allowed between the service of the notice,
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3 and the time appointeJ for taking the deposition, time for him to
4 travel from his usual place of abode to the place of trial, not
5 less than at the rote of one day for every twenty miles travel
6 (exelusivc of Lord's rlays.)
.
18~1, 85, § 2.
SE'CT. 10. Evcry justice of the peacc or notary may give
2 verbal notice to the adverse party, and that shall be deemed
3 Sll fficien t.
1821, 85, § ~.
Sl~GT. 11. The notice to tho adverse party, if in the State,
2 shull be in sllustance as follows : 3
ss. To
of - - - in the county of - -........
4
Ol'eeting.
5 Whereas A. B. {)f - - - has requested that the depositiori C.
G D. of
may be taken to be used in un action of - - 7 pending between you and the said A. B. and house of -~ in
8
and the
day of - - - at
of the clock in
9 - '-noon are the time and place appointed for said deponent to
10 testify what he knows relating to said action, YOll are hereby
11 notified that YOll may be present and put such questions as you
12 may think fit. Dated this
day of - - - 18-.
13
Justice of Peace.
SECT. 12. The justice of the peace 01' notary public, shall.
2 when requested also issue a summons to the deponent, in sub.
S stance as follows, viz : 1821, 85, ~ 4.
in the county 01'--4
ss. To C. D.
5
Greeting.
6 Whereas A. B. of - - - in the county of
has requested
7 me to take your deposition, to be used in an action now pendinO'
S between him and E. F. of - - - in the county of - ' - - and
9 the house 01'--- in the town of - - - - and the day of _
10 at
of the clock in the
noon! an~ tlte time and
11 place appointed for taking the same deposition, you are there12 fUl'e required in the name of the State of Maine, then and there
13 to appeal' to testify what you know relating- to said action.
14 Dated this
of
in the year - - - .
15
Justice of the Peace.
16 which summons may be serv.ed, and the service tllereof proved
11 as described in the case of said notifir.:ation.
SEC'!'. 13. Any witness may be compelled to give his deposi2 tion at any place wit!lin ten miles of his place of abode, in like
3 mannel' and IInde.· the same penaltie~ as he may be summoned
4 ano compelled to attend as a witness in cOllrt.
1821,85, § 4.
SECT. 14. When any depositi.,n shall be taken out of the
2 Stute, and not under a commission, the adverse party or his
]821, 85, ~ 6.
3 attorney shall be duly notified to atleno.
SF-CT. 15. The deponent shall be first sworn to testify the
2 truth, the whole truth and nothing but the tmth relating to the
3 cnuse or matter f,)r which the deposition is to be taken; Ilnd he
4 shall then be examined, first by the party pruoucing him on
5 verbal or written interrogatories, and then by the adverse party,
6 and by the justice, or the parties afterwards if they see cause.
1821, 85, ~ 3.
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SECT. 16.
The deposition shall be wl"itten by the jUstice or
notal,}" 01' by the deponent or by some disinterested person, in
the presence and ullder the direction of such jusliee 01' notary;
and after the same has been carefully read to or by tile deponellt, and shall then be subscribed by hirri,
1821,65, § 3.
SECT. 17.
The justice 01' notary shall then make out a certificate and annex the same to the deposition therein stating the
following factsFirst-That the ueponent was sworn according to law~and
when.
Second-By whom the deposition was written.
Third-If it was written by the deponent or some interested
person, he must name him, and that he wrote it in the presence
and under the direction of the justice or notary.
Fmtrth- Whether the adverse party was notified to attend.
Fifth-Whether he attended 01' not.
Sixth-The cause in which the deposition is to be used, and
the names of the parties thereto.
Seventk-The court 01' tribunal in whieh it is to be tried.
Eighth-The place and lime of trial-and
Ninth-The cause of taking the deposition.
SECT, 18.
The deposition shall be delivered by the justice tl)
the court or referees before whom the cause is to be tried, or be
enclosed and sealed lip by him and directed to such court or
referees, and be kept sealed, till opened by their order.

]821,S5,~3.

SECT. 19.
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When a deposition has been so taken-it shall not
be used on trial of the cause, if the adverse party shall then
make it appeal' that the cause for takin~ snch deposition no
longer exist.s, but that the deponent is wilh'lll thil'ly miies of the
place of trial auu able to attend the trial in person.
1821, 85, ~ 5,
SECT. 20. Objeetions to the cornpetency of a deponent, or
the propriety of any qllestions proposed to him or answers given
by him, mrly be made when the deposition is produced, ill the
same mannel' as if the witness were personally examined on the
trial; but when allY depi)~itioll is takelJ on written interrogntories, all objeclions to any interrogatory ~hl\1I be mane befi)re it
is answeren; nnd ir the jnterrogat.ory be not withdrawn, the
objection ~hall be noted thereon; or otherwise the objeetion
shull not afterwards be nllowl-HI.
J'vI. R, S, 94, § 26,
SF-CT, ;Z I.
vVhen a plaintiff shall become nOli-suit Of discontinue a snit. and shull commellce another action fiJI' the same
cause, anrl between the same panies or their representatives, all
depositions lawfully taken for the first suit, of the tnking of
which the adverse pnrty had due notiee, may be used in tlte
second slJit, provided they have been duly 'filed jlJ tllP. COllrt
where the first cnllse was pending, and have remaineu on file
from the time the first suit was discontinued, until thecornmencement of the second.
M. R. S. 94, § 27.
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SECT. 22. Deposit.ions taI(en out of the State by n justice of
2 the peace or notary public, 01' other person Icllvfully empowered
3 tn take depositions, may be admitted or rejected by the court at
4 their discretion.
18:21,85, § 6.
SI<:CT. 23. The jl1stires of the supreme judicial court and of
2 the district court may issue cnrnillissions to tRke depositions
S withont the State, to be Ilsed in depending suits in the ~tRte, on
4 snch terms and conditions as they may from time to time pre5 scribe.
1821,85, § 7.
~ECT. 24.
"When a deposition is to be used ill case of the
2 contested eleetion of a persall returned as a member of the
S house of representatives, a copy of the remonstrance vgainst
4 the legRlity (.f the election shall be served on sllch mcmber at
5 least thirty days previolls to the session of the Legislature, und
6 such representative elect may Sllmmon any witness before a jus7 tice to give his deposition and he shall be subject to like
8 penalties and liabilities, in ca~e of disobedience as are men9 tioned in the thirteenth section of this chapter.
1825,310.
SICCT. 25. "HThell any person wishes to perpetuate the testi2 mony of any witness, he shall make a statement in writing,
3 briefly setting forth, in substance his title, interest or claim in
4 01' to the subject, to which the desired testimony relates, and
5 the names of all persons who are supposed interested therein,
6 and also the name of each witness proposed to be examined,
7 and shall deliver the statement to any judge 01' register of pro8 bate, notflry public, or clerk of the supreme judicial COUI t or
9 justice or the peace and quorum, requesting the person selected
10 to take the deposition of such witness.
"

M. R. S. 94. § 34.
2
S
4
5

1821, 101,

~

1.

Sr;:CT. 26. And the person so selected ror the purpose sh~'11
callSe notiee to be given or the time and plnce of ta/ling such
deposition, to all the pcrSf)!lS named in the statement as interested; which may be given and proved in like manner as in
case of laking depositions in pending actiuns.

J821, 85, § 8.
2
S
4
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SF-CT. 27. The deponent shall be sworn and exnrnined, and
the deposition be written, read find subscribed in the same manner, as depositions taken to be used in pending actions; and
the person taking such deposition shall annex to it a certificate
under his hand, at the time or taking it; and that it was taken
ill perpetual remembrance or the thing; find shall insert therein
the name or the person at whose rerlliest it WflS taken, and of'
all those who were notified to allend ancl did attend.
1821, 85, ~ 8.
SI.:CT. 28. And the said statement, deposition and certificate,
shall within ninety dnys after taking the snme be recorded in
the registry or deeds in the county where the lamt or any part
of it lies, if the deposition relates to real estate; and if not,
then in the county where the parties or sOll1e of them reside.

1821,85, § 8.
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SiCCT. 29. All depositionfl taken to perpetuate the testimony
of witnesses being recorded as mentiolled ill the preceding section, 01' a copy lhereof Rllested by the register of deeds, may
be used in the trial of any canse, whether pending at the time
the deposition wus taken, or commenced artenvnrds, between the
perS(lll at whose request it WRS takell Rnd either of the persons
named in tile' stntement Hnd duly notified or those claiming under
either, concerning the title, clHim or interest set forth in the
statement subject to the same objections as if it had been origi10 nally taken for the suit.
1823,211.
Sf:CT. ~~O. Depositions to perpetuate the testimony of witnesses
2 living witl out the State, mRy be taken in any other Stute or in
:3 any foreign conntry upon a cQmmission to be issued by the
4 supreme judicial court ot' district court, in the munner herein5 af er provided.
M, R. S. 94, § 40.
SECT. 31. The person desirous to procure such deposition,
2 may apply t.o either of suid courts, und file a statemelltof the
3 kind deseribed in the twenty-firth section of this ehapter; and
4' if the subject of the deposition relates to real estate in this
5 State, snch statement shRl1 be filed in the county or counties
6 where the same lies; and if not, then in the county where Sflme
7 of the parties reside.
M. R. S. 94, § 4 I.
SEr.T. 32. The court shull order notice to be served on each
2 of the persons named in said statement Rnd living in the Stllte,
3 fourteen days before the time appointed fot' hearing the pllrties.
M. R. S. 94, § 42.
SECT. 3'3. The court on hellring the pm·ties, 01' the applieunt,
2 if no adverse party uppeRr", Illny issue u commission, if they see
3 cause, for taking such deposition, ill like manner as in a cause
4 pending.
M. R. S. 94, § <13.
S~:CT. 34.
The deposition shall be tahcn upon interrogatories
2 filed by the applicant and cross interrogatorie8, by any party
3 adversely interested, substantially in the same manllel' as when
4 taken to be used in pending cunses.
M. R. S. 94, ~ 44.
SECT. 35. Or the person wishing to take the deposition, Illay
2 file his statement in the clerk's office in vRcation, and cause
3 notice to be given to the persons named therein, liS intere~ted,
4 fourteen clays ut least before the next term of the court, at which
5 time the parties may be heard.
M. R. S. 94, ~ 45.
Sr.CT. 36. Whenever IIny juclge or register of probate, notary
2 public or clerk of the supreme jndicial court, 01' any jllstice of
3 the peace lind of the quorum, shall IlRve summoned any person
4 to appear before him, to give his deposition to be used in IIny
5 calise pending in any court, in this or in any other State, 01' to
6 give his cleposition to perpetuRte the tes'imony of any witness,
7 and slH:h summons shall hllve been served and retlll'ned by n
8 ~hel'iff-deputy sheriff or constable, or in the manner prescribecl
9 in lhe sixth llnel twelfth seetions of tbis chapter, ancl proof of
10 such serviee is entered on sueh summons lIud legal fees sllRll
11 have been tendered to such witness a reasonable time before the
2
3
4
5
6
7
8
9
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12 day appointed for taking his deposition, and such witness shall
1:3 refuse to attend, sueh judge, register, notary, clerk or justice,
14 may adjourn the time of taking sLleh deposition to a future hour
15 or day, as may be convenient, and issue a capias directed to a
1 G proper offieer to apprehend sue h wi tness and bring him before
17 such judge, register, notary, derk or jllstice, at the tillle and
18 place to whieh such a<ijnul'I1ment was ordered.
183:3, 86, ~ I.
SECT. 37. And if such witness, being so brought before sllch
2 judge, register, notary public, clerk or justice, shall refuse to
3 depose aud nnswer such questions as may De propounded to him
4 by either of the parties 01' persons interested, under the direction
5 of the person taking the deposition, he may commit such witness
G to the prison of the county, fur a contempt in like manner, as
7 the supreme judicial cOllrt or district court might commit any
8 witness, refusing to testify in open COUl't.
1838, 86, ~ 2.
SECT. 88. AllY per~on conscientiously scrupulous of taking
2 ~n oath, when lawfully required, may make his affirmation under
3 the pains and penalties of perjury, and the same shall be deemed
4 to have the same force and effect, as his oath would have, on the
5 same oecasion.
1821, 85, ~ 9.
S":CT. 39. Any person wilfully, falsely, and corruptly swearing
2 or affirming, ill givin~ or making any deposition or affidavit
3 required in this chapter, shall incur the same penalties, as if the
4 testimony hnd been given in open court, and wilful perjury com5 mitted in giving the same.
1321, 85, ~. 10.
SECT. 40. AIHI wllfH1 a clerk of n judieial court, in any othcl'
2 State shall certify officially in writing that there is pending in
3 such cOllrt, a criminal callse; and that a person in this State is
4 supposed to be a material witness, in the cause for the State, or
5 the accused, any jllstice of the peace when applied to shall, on
6 the back of such certificate, issue a summons requiring sllch
7 witness to appeal' and testify at sllch court and if any such per8 son, so summoned. and having tendered to him, a sum equal to
9 twelve and one half cents per mile, from the abode of the wit10 ness to the' court, and one dollar and fifty cents at the end of
11 every day for such witness attendanee, and having 110 reasonable
12 excuse, shall negleet so to appeal' and testify as aforesaid, shall
I~3 forfeit and pay three hundrcd dollars to him who shall sue for
14 the same in this State in action of debt. but no such witness
15 shall be bound to go more than five hundred miles fOI' such
16 purpose.
J839, March 8.
SECT. 41. Whenever a creditor has 01' shall have attached on
2 mesne process, the right in equity which the defendant has or
3 shall have of redeeming any real estate mortgaged, and shall
4 have recovered judgment and execlltion against such debtor,
5 and is desirous of having such right sold on execution according
6 to law, he may demand of the mortgagee, or person claiming
'i under him, a disclosure in writing, under his band, of the sum
8 then due and secured by such mortgage, together with the conQ dition of such mortgage.
1834, 126, § 1.
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SECT. 42. And it shall ue the duty of such mortgagee or per2 son claiming under him, within twenty-four hours of such
3 demand, to furnish sueh sta~ernent to the creditor, and be liaule
4 fur all damages, occasioned by a neglect so to furnish the same.
1834, 1:.26, § 2.
SECT. 43. And the creditor may, after the expiration of said
2 twenty-four hours, if such disdosul'e is not furnished as aforesaid,
3 apply to such judge, register, notary, clerk, or justice of the
4 county, ill which, such Illortgagee 01' person claiming under him
5 resides-and such magistrate shall th8l'eupon proceed to tal,e
6 the deposition of such person, in reJation to the facts required
7 to be given to him by the statement afuresaid-fo), perpetuating
8 the testimony of such person, and the knowledge of the facts
9 testified; and sllch judge &c. may make use of all such power
10 to compel a disclosure of the facts demanded in such statement,
11 as are mentioned in the thirty-seventh section of this chapter.
1834, 126, § 3.
SECT. 44. No person shall be deemed an incompetent witness,
.2 by reason of having commiUed any crime, unless he has been
3 convi.cted thereof in this State, but the convidion of any person
4 in any court without the State of a crime, which if it had been
5 cOllvieted in this State, would render him an illcompent witness,
6 may be given in evidence to affect his credibility.

M. R. S. 94, § 56.
2
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SECT. 45. The records and proeeedings of any COIII"t of
another State, or of the United States, sball be admissible in
evidence in all cases in this State, when authenticated by the
attestation of the clerk, prothonotary or other officer having
charge of the record of such court, with the seal of such court
annexed.
M. R. S. 94, § 57.
SIWT. 46. The printed copies of all statntes, acts and resolves, of this Stnte, whether of a public or private nature,
which shall be published under the authority of the government,
shall be admitted as sufficient evidence thereof in all courts and
on all occasions whatever.
M.R. S. 94, § 58.
SECT. 47. The printed copies of statutes of any other of the
U niter! States, or of the territories thereof, if purporting to be
published under the nllthority of the respective governments, or
if commonly admitted and read as evidence in their courts, shall
be admitted in all our' courts of law, and on all occasions as
prima facie evidence of such laws.
M. R. S. 9 /J, § 59.
SECT. 48. The unwritten law of any other of the United
States 01' of the territories thereof, may be proved as facts by
parole evidence, and the books of reports of cases adjudged in
their courts, may also be admitted in evidence of such law.
M. R, S. 94, § 60.
SF-CT. 49. The existence and tenor 0\' effect of all foreign
laws, may be proved as facts by parole evidence, but if it shall
appeal' that the law in question is contained in a written statute
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4 01' code, the cOllrt may, in their discretion reject any evidence
5 of such law that is not accompanied by a copy thereof.

M. R. S. 94,
2
3
4
2
3
4
5

~

61.

SECT. 50. No person shall be obliged to attend us a witness
unless the fees are puid or tendered to him which ure allowed
by law for one cluy's attenclunce, und travel to and from the pluce
of attendunce.
1821.
SECT. 51. Any person obliged to attend, who shull fail so to
attend, without reasonable cuuse, shull be liuble to puyment of
all damages thereby occasioned to the aggrieved party; and
such fuilure shall be considered a contempt of court; and muy
be punished as such, by a fine not exceeding twenty dollars.

1821.
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SECT. 52. The usual mode of administering oaths now in
practice, with the ceremony of holding up the hand, shull be
observed; unless the court or magistrnte, shull be sutisfied that
such person hus uny peculiar mode of sweuring which he may
deem more solemn.
M. R. S. 94, ~ 7.
SECT. 53. Every person believing in any other thun the
christian religion, may be sworn uccording to the peculiar cere~
monies of his religion.
M. R. S. 94, § 10.
SECT. 54. No person convicted by any court of law in this
State of the crime of treuson, murder, urson, perjury, suborna~
tion of perjury, burglary, robbery, lurceny, forgery ofuny kind,
or of uttering and passing any forged instrument in writing as
true, knowing the same to be forged, 01' of passing counterfeit
coin or bills of any bank, knowing the same to be counterfeit,
01' of being possessed of any sllch coin 01' bnnk bills within this
State, knowing the sume to be counterfeit, with intent to uttel'
and pass them as true, 01' of uny assault with intent to commit
the crime of murder, and sentenced uccording to law upon any
such conviction shall be udmitted us a competent witness in
the trial of uny civil 01' criminul cause, unless his competency
shall have been restored by a purdon.

=

NOTES.
SECT. 20. This section p)'escribes a uniforllt rule on a subject nbout which
different rules have prevailed in different courts at different times. The reason
of the distinction which is made hi this section between depositions taken in
common ftH'm, and thos6 taken under eommission, seems to be this: that in the
former case, no co IIIlP il may be pmsent at tbe caption, and lbe party may not
knolV 01' suppose that questions proposed to the deponent are liable to any ohjen·
tion, and therefore he rn~ule none; but in the laller case, counsel are all1lost
invariably employed Lo prepare the interrogatories, and Lhe opposing counsel shall
then state his objection when he proposes his own interrogatories; he thus gives
notice of his objection, and reserves to himself the benefit of it.
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SECTS.21. This section is entirely new j but its value seems unquestionable
at first view. In case it Rhould become a law, it would save expense and labor,
preserve the rights of all part.ieR, and in many cases might save great delay.
SECT. 25. This section prol'ides a more formal mode of proceeding when the
object is to perpetuate tllp. testil1JOny of witnesses j presenting to the magistrate
the facts as to the witnesses, the callse, and the parties, and the names of all perBons supposed to he interested. The section also gives power to other persons
than. notaries of the puhlic and two justices of the peace and of the quorum.
SEc'l'.27. This section req lIires the magistrate taking the deposition to n[j.me
in his certificate all the persons by bim notified.
SECT. 30. At present there is no statute directing any mode for taking by
(l'ommission, the depositions of witnesses living or being without the State, in
order to perpetuate their testimony. This section, and the five following, point
ont in plain language the mode of proceeding.
SECT. 44. This and the remaining sections are tal, en from the Mass. code.
This is only an enactment of a principle of law, settled in that Commonwealth,
on grollnds which are equally applicable in this State, as the commissioners
believe; and for tbis reason they have adopted it.
SEC'l'. 45. This disnenses with tbe necessity of the certificate of the presiding
judge under the seal of the court, that full faith and credit lllay be gi\ell to the
attestation of the clerk 01' prothonotary of such comt, as required by the act of
Congress relative to the mode of certifyin,g- records of other States.
SECT. 46. This section only declares the IllW as now understood and practised.
SECT. 47. The provision of this section seems to recommend itself.
SECT. 48. This section is merely declarative of the common law ad in force
in this State.
SECT. J9. This section gives to the cOllrt a discretion, when they deem it
propel', to relax the principle of the common law as to the proof of statute law.
SECT. 53. Merely affirmative of common law.
SECT. 54. This is a new section. It is deemed expedient expressly to declare
by statute, what offences shall be considered sufficient to rent:er a witness incompetent, if he has been convicted of either, and sentence has been passed on such
conviction.

OF COMMISSIONERS TO TAKE ACKNOWLEDGMENT OF DEEDS
OR OTHER CONTRACTS, AND DEPOSITIONS IN OTHER STATES,

&0.

Sect. 1. Governor may appoint commissiollers-nnd their powers and duties.
2. Legal effeet of their official acts and certificates.
3. May take and certify depositions.
4. To be sworn before performing any acts-seal described.

2
3
4
5
6
7

SECT. 1.
The gove\'l1ol' shall have powor to appoint one or
more commissioners in any other of the United States 01' the
territories thereof 01' the district of Columbia, who shall continue
in office during the pleaslIre of the gove\'l1or, and shall have
authority to take the acknowledgment and proof of the execution of any deed 01' other conveyance 01' lease of any lands lying
in this State; and of any contract, letter of attorney or any
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8 other ,writing, under seal or not) to be used or recorded in this
1837, 290, § I.
9 State.
SICCT. 2. Such acknowledgment or proof, so taken according
2 to the laws of this State and certified by any such commissioner,
3 under his seal of office, annexed to, 01' endorsed on sueh instru4 ment, slwll have the same force and efreet, as if the same had
5 been made before a judge 01' justice of the peace 01' other officer
6 authorized to perform such acts in this State.

1837,290,<:, 1.
2
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SICCT. 3. Every commissioner appointed as before mentioned,
shall have power to administer nn oath, which may be lawfully
required in this State, to any person willing to t'lke it; and to
take and duly certify all depositions to be used in any of the
courts of this State, in conformity to the laws thereof, either on
interrogatories proposed under commission from a court of this
State, or by consent of parties, 01' on legal notice given to the
opposite party; and all such acts shall be as valid, as if done
and certified according to law by a magistrate in this State.
SICCT. 4. Every such commissioner, before performing any
duty 01' exercising any power ill virtue of his appointment,
shall take and subscribe an oath or affirmation before a judge or
clerk of one of the superior COllrts of the State in which such
commissioner shall reside, well and faithfully to execute and
perform all the duties of such commissioner under and by virtue
of the laws of Maine, which oath and a description of his seal
of office, shall be filed in the office of the secretary of this
State.
1837, 290, ~ 3.

OF THE SELECTION AND SERVICE OF JURORS.

Sect.

1. Persons composing the board to prepare list of jurors.
2. They shall prepare list once in three years.
3. Persons exempted.
4. After the list is approved by town, their names to be written 011 tickets.
5. To be kept in a box, number required.
6. Persons convicted, &c. their names to be withdrawn.
7. County to be divided into districts by commissioners and how.
8. Same subject.
9. Copy of such division, to be sent to clerk of court.
10. Clerk to issue venires-and by what rule.
11. Only two grand and two traverse jurors from one town unless, &0.
12. Grand jurors to attend the district court through the year.
13. Venires for such jurors to be issued forty days before court.
14. Sheriffs to distribute them to constables, &c.-how meetings notified.
15. Mode of drawing jurors at such meetings.
16. Same subject.•
17. Date of draft to be entered on the tickets.
18. Constable to notify juror.s.
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Sect. ]9. His return.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.

When tickets are renewed, minutes to be transferred from the old.
Pe.1alty for selectmens' and clerk's neglect.
Same for constable's neglect.
Same for town's neglect.
Same for neglect of clerk of court or sheriff.
Same for juror's neglect to attenrl.
Same if he belongs to Portland.
Same for fraud by selectmen 01' town clerk.
Appropriation of fines.
Same subject.
J ui'ors need not attend law term at Belfast.
None to attend snch terms in other counties, except, &c.

SECT. 1. The selectmen of each town, shall continue to keep
one jury box; and sllch selectmen together with the treasurer
and clerk of each town, shall constitute a board for preparing
lists of jurors to be laid before such town for their approval;
and the said town shall have power, by a majority of the legal
voters in legal town meeting assembled, to make altel'ations in
sllch lists, by striking out such names therefrom, as they may
think propel' to erase, but shall not be allowed to insert any
other names therein.
1821, 84, ~ 1. 183 /1, 136, ~ 1.
SECT. 2. Soch board shall once at least, in every three years
.2 prepal'e a list of such persons, under the nge of seventy years
3 in such town, as they shall judge best qualified to serve as jurors,
4 being persons of good moral character and qualified to serve as
5 jurors, and qualified as the constitution directs, to vote in the
6 choice of representatives.
1821,84, § 1.
SECT, 3. The following persons shall be exempted from serv~
.2 ing as jurors, and their names shall not be placed on the said
3 lists, namely-tbe governor, councillors, judges and clerks of
4 the common law courts, secretary and treasurer of the State,
5 loan officers and revenue officers, judges and registers of pro6 bate, registers of deeds, settled ministers of the gospel, officers
7 of any colleges, preceptors of incorporated ncademies, physi8 cians and surgeons, regularly authorized, cashiers of incorpo9 rated banks, sheriffs and their deputies, councillors and attornies
10 at law, county commissioners, constables and constant ferrymen.
1821, 84, ~ 1.
SECT. 4. The said board after the list of jurors, shall hnve
.2 been approved by the town, as mentioned in the first section,
3 and having written their names upon tickets, they shall place
4 them in the j\ll'y box, and the same shall be held and kept by
5 the town clerk, and the persons whose names shall be contained
6 in the box shall be liable to be drnwn and serve on any jury, at
7 any court for which they may be drawn once in every three
8 years, except as provided in the sixteenth secti rll1, and not
9 oftener.
1821, .84, § I.
SECT. 5. It shall be the duty of each town, to provide und
2 have constantly kept in the box, ready
be drawn, when
2
S
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3 required, a number of jurol's, not less than one, and not more

CHAP.

IS5.

SECT.

6-14,.

137

4 than two, for every hundred persons, in sl1ch town, according to
5 the Jast censl1s taken, next before preparing the box.
1821,84, §2. 1823,214, § 2.
SECT. 6. If any person whose name shall be in the box, shall
2 be convicted of any scandalous crime, or be guilty of any gross
S immorality, his name shall be wiLhdrawn from the box by the
4 board.
1821, 84, ~ 3.
SECT. 7. The county commissioners in each county: within
2 one year after every new census, and as milch oftener as a con3 siderable change of population shall render it useful and
4 expedient, shall divide such counLy into at least fom districts,
5 and into more, not exceeding twelve, if it should be fiHlnd con6 venient in practice.
1821, 83, § 4.
SECT. 8. Each district shall contain so many adjoining towns,
2 as shall make the number of inhabitants in each division as
S nearly equal, according to the last census for the time being, as
4 may be without dividing a town-and such districts sholl be
5 numbered numerically.
1821,83, § 4.
SECT. 9. The commissioners shall cause a copy of such divi2 sion to be delivered to the clerk of the courts in such county as
1821,83, § 4.
3 soon as may be after the division is made.
S8CT. 10. The clerk of the courts in such county, shall issue
2 venires, in due form, directed to the constables of as many
3 towns in one jury district, and for as many jurors as shall be, as
4 nellr as may be, in proportion to the number of jurors sent for
5 in the other districts in the counl y, to serve at the same cOllrt,
6 always collecting the grand and traverse jurors, so far as shall
7 be pmctical and convenient, as uniformly from all parts of the
8 county, as the situation of towns, number of their inhabitants
9 and a practical rotation and equalization of the service of
10 jurors will permit.
, SECT. 11. No more than two grand jmors and two traverse
2 jurors shall be taken from the same town, to serve at the same
3 court, unless from necessity, some extraordinary occasion, or
4 to equalize their services upon the principles before mentioned.
SECT. 12. The grand jurors who shall be returned Lo serve at
2 the district comt shall serve at every term of said comt, through3 out the year.
1821,84,§5.
SECT. 13. Venires for such jurors shall be issued forty days
2 at least, before the second Monday of September annually.
1821,84, § 5.
SECT. 14. The sheriff of each county, as soon as he receives
2 venires for jurors, shall immediately send them to the constables
3 of the respective towns to which they are directed; and on
4 receipt of such venires, each constable shall notify the freehold5 ers, and other inhabitants of the town, qualified to vote in the
6 election of representatives, in the manner annual town meetings
7 are notified, and especially the selectmen and town clerk, (unless
8 a different mode has been agreed upon at a legal town meeting,
9 which any town is hereby authorized to do, in respect to town
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meetings for the drawing of jurors only) to assemble and be
present at the draft and selection of the jurors called for; which
meeting shall be six days before the sitting of the court, to
which the venire is made returnable.
1821,84, § 5.
SECT. 15. At sllch meeting the town clerk, or in his absence,
2 one of the selectmen, shall carry into the meeting, the jury box,
3 containing the names of the persons approved as aforesaid, the
4 box shrill be unlocked in the meeting, and the tickets mixed by
5 the major part of the selectmen present; and one of the sclect6 men shall draw out as many tickets as there shall be jurors
7 required, and the persons whose names are thus draWl], shall be
8 returned as jurors, unless from sickness, absence beyond sea,
9 without the limits or in different parts of the State, they shall be
10 considered by the town as unable to attend the court for which
11 they are drafled ; or had served on a jury within three years from
12 that day.
1821,S4,~6.
SECT. 16. In either of the above cases, or in case of coroners
2 heing drawn at a time when the duties of a sheriff shall be
:3 devolved on him, by reason of vacancy in that office, others shall
4 be dJ'[Jwn in their stead, but any person being thus excused or
5 who shall be returned, and shall not attend court, or shall when
6 appearing there, be excused, shall not be excused on another
7 draft, should it happen within the term of three years, notwith8 standing the minute made on his ticket; and whenever it shall
9 happen that all those persons whose names are in the box of any
10 town, shall have served on the jury within three years, the select11 men shall draw out of the box such number of meil as may be
12 required, provided they have not served as jurors within eighteen
13 months, and in such case the clerk shall certify on the venire
14 that all persons whose names are contained in the jury box, have
15 served upon the jll\'y within three years.
1823,214.
SECT. 17. vVhen a juror has been drawn and not excused by
2 the town, the selectmen who drew his ticket, shall endorse
:3 thereon the date of the draft, and return the same into the box.
'0
1821, 84, ~ 7.
SECT. 18. The constable shall notify the persons thus drawn
2 to serve as jurors, four days at least before the sitting of the
S COlll't, at which they are to attend, by reading the venire and
4 endorsement thereon to them, or lea ving at their usual place of
5 abode a written notification of their having been drawn and
6 also of the timc and place of the sitting of the court where they
7 are to attend.
1821, 84, § 7.
SECT. 19. And he shall make a seasonable return of the venire
Q with his doings thereon.
SECT. 20. Whenever there is a renewal or exchange of any
2 of the tickets in the box, for others, of the same persons, the
3 selectmen shall transfer from the back of the old tickets, to the
4 new ones, the minutes of such drafts as had been made within
5 the three preceding years.
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SECT. 21. If the selectmen 01' town clerk of any town, shall
neglect to perform the duties required of them or him in this
chapter, so that the jurors called fi)r from the town to which
they belong, shall not be returned, such selectmen shall, and
such to\vn clerk shall be fined not less than ten, nor more than
fifty dollars each.
1823, 214, ~ 2.
SECT. 22. And such constable shall be fined a sum not
2 exceeding twenty dollars, for neglecting the performance of the
3 duties required of him in this chapter.
SECT. 23. And any town which shall neglect to perform the
2 duties required of it, shall be fined a sum not exceeding one
3 hundred dollars.
1823, QO.
SECT. 24. If the clerk of the court or sheriff of the county
2 shall neglect to perform the duties required of them respec3 tively, so as to prevent a compliance with any of the provisions
4 of this chapter, he shall be fined a sum not exceeding fifty
18:2:3, ~ 20.
5 dollars.
SECT. 25. And any juror not being an inhabitant of Portland
2 who after being notified and retu\'lled, shall unnecessarily fail
3 in his attend[j.!We, shall be fined as fur contempt, not exceeding
4 twenty (laHars.
SECT . .26. And any juror who is an inhabitant of Portland
2 who shall so fail of attendance at court, he shall be fined not
3 exceeedillg forty dollars as for contempt, the fines in this and
4 the preced-ing section, to be divided among the jurors who shall
5 attend and serve.
SECT. 27. Any tOlVn clerk or selectman who shall be guilty
.2 of any fraud in practising on the box previous to the draft, or in
3 the drawing a juror, or in returning the name,of a juror into the
4 box which had been fairly dt'Uwn, and drawing another in his
5 stead, or in any other mode, shall be fined not exceeding eighty
6 dollars.
SECT. 28. All fines, imposed by the twenty-first, twenty2 second, twenty-third and twenty-fourth sections shall be for the
3 use of the county, in which the offender dwelt, at the time of
4 the neglect; and be re.covered by indictment, information or
5' action by the treasurer of the county, to be commenced within
6 twelve months after commission of the offence.
SECT. 29. All fines imposed by the twenty-seventh section,
2 shall be to the use of the State, to be recovered on indictment,
3 one moiety to the use of the State, and the other to the prosecu4 tor thereof.
SECT. 30. At the supreme judicial court held at Belfast in the
.2 county of Waldo, on the eighth Tuesday next after the fOllrth
3 Tuesday of May annually, no grand or traverse jurol's shall be
4 summoned to attend.
1834, 115, ~ 1.
SECT. 31. In each county in which two terms of the supreme
2 judicial court are annually holden, no traverse jurors shall be
3 summoned to attend at the full 01' law term, unless the court
4 shall otherwise order.
1836,196, § 2.

2
3
4
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6
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ClIIiAPTER 136.
OF THE PREVENTION OF FRAUDS AND PERJURIES IN CONTRACTS AND IN ACTIONS FOUNDED THEREON.
Sect.

1.
2.
3.
4.
5.
6.
7.
S.
9.
10.
11.
12.

~

3
4
5

6
7
8

9
10
11
12
13
14
15
16
2
S

4
2
S

4
5
6
7
2

Cases in which a written promise is necessary.
Consideration need not be in writing.
Representation as to person's ability-character, &c.-must be in writillg.
Contract for sale of goods to amount of thirty dollars or more must be
in writing, unless, &c.
A person bound by contract to convey lands, &c., may be compelled by
bill in equity to convey.
Same subject.
Same subject and kind of decree.
Conveyance made under such decree to be good.
How decree may be carried into execution.
Same subject.
Provision in case of death of the person entitled to the conveyance.
If the person entitled to a conveyance, shall not commence such suit,
the heirs, &c. of the person bound to convey, may apply for power
to convey.

SECT. 1.
No action, shall be brought and maintained in any
of the following casesFifst-to charge an executor or administrator upon any
special promise to answer damages out of his own estate; or
Secondly-to charge any person lIpon any special promise to
answer for the debt, default, or misdoings of another; 01'
ThiTdly-to charge any person upon an agreement made in
consideration of marriage; or
Fourthly-upon any contract for the sale of lands, tenements
or hereditaments, 01' of any interest in 01' concerning them; or
Fifthly-upon any agreement that is not to be performed
within one year from the making thereof-unless the promise,
contract or agreement, upon which such action shall be brought,
or some memorandum or note thereof, shall be in writing, and
be signed by the party to be charged therewith, 01' by some pel'son thereunto lawfully aULhorized.
1821,53, § 1.
SECT. 2.
The consideration of allY such promise, contract or
agreement need not be set forth or expressed in the writing
signed by the party to be charged therewith, but may be proved
by any other legal evidence.
M. R. S. 174, ~~, 17 Mass. 122.
SECT. 3.
No action shall be brought and maintained, to
charge any person upon, or by reason of any representation Ot'
aSSll\'ance, made concerning the churneter, conduct, credit, ability, trade or dea lings of any 01 her person, unless sl1ch re prescntation or asslI\'ance shall be made in writing and signed by the
party to be charged thereby, 01' by some person therellnto by
him lawfully authorized.
M. R. 8. 174, ~ 3.
SECT. 4.
No contract fol' the sale of any goods, wares or
merchandize, for the price of thirty dollars 01' more, shall be
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allowed to be good, unless the purchaser shall accept part of
the goods so sold, and actually receive the same, or give something in earnest to bind the bargain, or in part payment or, that
some note or memorandum in writing of the said bargain be
made and signed by the party to be charged by such contract,
or by his agent thereunto, by him lawfully authorized.
1821,53, <§ 3.
SECT. 5. 'When any person who is bound by a contract in
:2 writing to convey any real estate, shall die before making the
3 conveyance, the other party may have a bill in equity in the
4 supreme judicial court, to enforce a specific performance of the
5 contract by the heirs, devisees, or by the executor or adminis6 trator of the deceased party, such bill to be filed within one
7 year after the grant of administration.
1821,.52, <§ 13. 1826,347, <§ 2. M. R. S. 74, § 8.
SECT. 6. The court shall heal' and decide every such case
2 according to the proceedings in chancery, and shall make such
3 decree therein, as justice and equity may require.
M. R. S. 74, § 9.
SECT. 7. If it shall appeal' that the plaintiff is entitled to have
2 a deed of conveyance, the court may authorize and require the
3 executor or administrator of the deceased party to convey the
4 estate in li\{e manner as the deceased person might and ought to
5 have done, if living; and if his heirs 01' devisees 01' any of them,
6 are within the State, and competent to act, the court may direct
7 them or any of them, instead of the executor or administrator,
8 to convey the estate in the manner before mentioned, or to join
9 with the executor or administrator in such conveyance.
M. R. S. 74, § 10.
SECT. 8. Every conveyance made in pursuance of such decree.,
Q shall be effectual to pass the estate contracted for, as fully as if
:3 made by the contractor himself.
M. R. S. § 74, § 11.
SECT. 9. If the defendant in such suit shall neglect or refuse
:2 to make a conveyance according to the decree, the court may
3 enter judgment, that the plaintiff shall recover jndgment for
4 possession of the land contracted for, to hold according to the
5' terms of the intended conveyance. and may issue a writ of seizin
6 thereupon, in the form used in : real action; and the plaintiff
7 by force of said writ, having obtained possession of the premises,
8 shall hold the same in like manner, as if conveyed in pursuance
9 of the decree.
M. R. S. 72, ) 12.
SECT. 10. The preceding section shall not prevent the court
:2 from enforcing their decree, by any other proper process accord3 ing to chancery proceedings.
SECT. 11. If the person to whom the conveyance was to be
2 made, shall die before such suit is bronght 01' before the con3 veyance is completed; any person who would be entitled to the
4 estate under him as heir, devisee 01' otherwise, in case the
5 conveyance had been made according to the contract may comG mence such suit or prosecute it, if commenced; and the con19
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7 veyance shall thereupon be so made as to vest the estate in the
8 same persons, who would have been so entitled it it.
M. R. S. 74. § 14.
SECT. 12.
If the party to whom any such conveyance was to
2 be made, or those claiming under him, shall not commence a
3 suit, as before provided; and if the heirs of the deceased party
4 are undel' age or otherwise incompetent to convey the lands,
5 contracted for; the executor 01' administrator of the deceased
6 may file a bill in equity in the supreme judicial court, setting
7 forth the contract and the circumstances of the case, whereupon
8 the court may by their decree, authorize and requil'~ such
9 executor or administrator to convey the estate in the manner
10 the deceased should have done; and such a conveyance shall
11 be deemed a performance of the contract on the part of the
12 deceased, and sufficient to entitle his heirs, executors or adminis13 trators, to demand a performance thereof on his part.
M. R. S. 74, § ]5.
J

... ;

NOTES.
SECT. 2,
Is new, but is in strict accordance with solemn decisions in Mass.
nnd also in this State.
SECT. 3,
Is also new. It is intended as a safeguard and a preventive against
misrepresentation and misconstruction in case of verbal communications respecting
the particulars mentioned in the section. It serves also to prevent controversies
respecting the facts stated or representations made, when the whole is verbal.
All the following sections are founded on the statute of 1821 cited in the margin;
b~lt they extend the power of the court. The act of 1821 merely authorizes the
court on the application of an obligee or contractor, to grant power to the executor or administrator of a deceased obligee or contractor to Inake and execute a
deed of conveyance of the land to the obligee or contractor on payment, &c. but
gives no power to compel the execution of such deed, &c. The above sections
give this power and provide with clearness how it may be exercised. This
amendment of the law has been made in Mass. and our law being the same here
ns it tUll8 there, the commissioners have proposed it for enactment.

CIIAPTJER 137.
OF RECOGNIZANCES FOR DEBTS.

Sect.

1.
2.
S.
4.
6.
6.
7.

Persons who may enter into recognizance.
Form of it.
To be acknowledged before the justice and delivered to the creditor.
Creditor to file recognizance with clerk of court, &c.
Clerk to issue execution, &c.
Proper officers bound to serve the execution.
Clerk may renew executions.
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8. If the original sum did not exceed twenty dollars execution to be so
framed as not to run against land of debtor.
9. If creditor die, his executor 01' administrator may sue out executionand form to be varied according to fact.
10. If debtor die, scire facias must issue to executor or administrator.
11. After three years, creditor may have scire facias, or bring debt.
12. If there are several creditors and one dies, the riO'bts of all concerned
shall be same as in case of jndgment.
'"
19. Persons injnred by suing out, or service of an execution, may have
relief by audita querela.
14. Justice's fees.

SECT. 1. Any person capable of binding' himself by a common bond, may enter into a recognizance for the payment of a
debt, as hereinafter mentioned and may thereby sUbjec;t his person or his goods and estate to be taken in execution for such
debt.
SECT. 2. Such recognizance may be taken before any justice
2 of the peace, and shall be in substance as follows3 "I, A. B. of
in the county of
do owe unto C.
4 "D. of
in the' county of
the sum of - - - to
5 "be paid to the said C. D. on the
day of - - - and if
6 "I shall fail of the payment of said debt at the time aforesaid, I
7 "will and grant that the said debt shall be levied of my goods
8 " and chattels, lands and tenements, and in want thereof upon
9 "my body.
10 " In testimony whereof I have hereto set my hand and seal this
11 "
day of
in the year - - - . "
1821,77, § 1.
S"'CT. 3. After such recognizance shall have been signeJ, and
2. sealed, and acknowledged before said justice, and his ccrtificate
3 thereof signed hy him, the same shall then be delivered to such
1821, 77, § 1.
4 creditor or conusee.
SECT. 4. Should the debt not be paid at the time appointed,
2 and the conllsee be desirous to have a writ of execution on the
3 recognizance, he may delivCl' the same to the clerk of the dis4 trict court of the county in which the same was taken; and
5 such clerk shall record the same in a book kept for that purpose,
6 and place the original on the files of the court.
SECT. 5. The clerk of the court may thereupon without any
2 order of court at any time within three years after such debt
3 became due, issue an execution on such recognizance in the
4 name of the State, varying the established form of execution so
5 far only as necessary, and adding to the principal sum due,
6 interest thereon from the time it became due, and also any
7 interest secured by the recognizance in the mean time.
SIWT. 6. All proper officers shall be bound to execute the
2 same, and shall be answerahle for their neglect in like manner
3 as in case of execution issued on a judgment.
1821, 77, ~ 1.
SECT. 7. The clerk may renew such execution from time to
2 time, as executions on judgment; and all such executions may
2
3
4
5
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3 be directed to the proper officers of any county and be there
4 executed.
182], 77, § ].
SECT. 8.
But if the sum originally due on such recognizance,
2 did not exceed the sum of twenty dollars, then the clerk shall
3 not issue the execution against the lands of the conusor.
SECT. 9.
If the con usee die before the debt shall be fully paid,
2 his executor or administrator may sue out execution in the same
3 manner as the con usee might, had he been living, without suing
4 out a scire facias, and the execution shall be varied accord5 ingly.
1821,77, § 1.
SECT. ] O.
If the conusor die before the debt shall be fully
2 paid, no execution shall issue of course; but the conusee may
3 have a writ of scire facias, or an action of debt to recover the
4 same as in case of a judgment.
1821, 77, § 1.
SECT. 11.
After the expiration of said three years from the
2 time set for payment. in the recognizance, the conusee may have
3 a scire facias or action of debt against the party liable, as in
4 case ofa judgment.
1821,77, § 2.
SECT. 12.
"Vhen there are several conusors, and one or more
2 of them shall die before the debt is paid, the rights of the sur3 viving conusees, and the obligations of the surviving conusors,
4 shall be the same as in case of a judgment.
SECT. 13.
Any person injured by the suing out or service of
2 any such execution, shall have his remedy by writ of audita
3 querela, or otherwise as in case the execution had been sued out
4 upon a judgment.
SECT. 11.
The justice shall be entitled to fifty cents for
2 taking and recording a recognizance, and the clerk the like sum
3 for recording it.

NOTES.
SECTS. 4 and 5.
These two sections are new. As by the existing law an
execution issuing on such a recognizance, when the sum due thereon exceeded
twenty dollars, it may be extended on real estate. It has been found by experience that when such evidences of title are or may be scattered over a county in
justice's offices, where the records may be exposed to injury or loss, the commissioners therefore have proposed that the clerk of the district court should receive
the recognizance and issue execution thereon returnable to that court, and file the
recognizance among his court papers.
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CHil.PTER 131'3.
OF REFERENCE OF DISPUTES, BY CONSENT, BEFORE A JUSTICE
OF THE PEACE.

Sect.

1.
2.
3.
4.
5.
6.
7.

8.
9.
10.
11.
12.
13.

What controversies may be submitted.
Manner and form of submission, &c.
Submission of all demands.
How a special demand submitted.
No revocation but by consent of parties.
Parties may vary the form of the submission as to the time of reporting.
Disposition of report-and what.
Power of referees.
Court may accept, reject or recommit report.
All referees must hear the parties, but a major part of them may decide
the cause; and the presence of the dissenting referee must appear iI/.
the reporL or by the endorsed certificate of the dissenter.
'
Referees may deci(le question of cost except their own fees.
Report may be made to any court by written consent.
Either party may bring writ of error.

SECT. 1.
All controversies which may be the subject of a
2 personal action may be submitted, to one or more referees in the
3 manner provided in this chapter.
1821,78, § 1.
SECT. 2.
The parties may appear personally or by attorney
2 before any justice of the peace, and there sign and acknowledge
3 an agreement in substance as follows4 "Know all men by these presents that - ' - - of
m
5 "the county of
and
of - - - in the county of
6 " - - have agreed to submit the demand made by the said
'7 " - - against the said - - - which is fiereunto annexed"
8 (and all other demands between the parties as the' case may be)
9 "to the determination of - - - the report of whom or the
10 "major part of whom being made within one year from this day
11 "to the district court for the'said county of - - - the judg12 "ment thereon shall be final. And if either of the parties shall
13 "neglect to appear before the referees after proper notice given
14 "to them of the time and place appointed by the referees for
15 "hearing the parties the referees may proceed in his absence.
16, Dated this - - - day of - - - in the year - - 1821, 78, § 1.
17 The foregoing agreement having been subscribed by the par18 ties shall be acknowledged by them or their attornies as their
19 voluntary act before the said justice or any other justice.
1824,262,§ 1.
SECT. 3.
If all demands between the parties are submitted
2 to the decision of the referees, no specific demand need be
3 annexed to the agreement.
SECT. 4.
If a specific demand only is submitted the same
2 shall be annexed to the agreement and signed by the party
3 making it; and such demands shall be stated in such a manner
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4 as to be readily undel'stood, and be as certain, in substance, as
1821,18, § 1.
5 the case will admit.
SECT. 5.
Neither party shall have power to revoke the sub2 mission wi thout the consen t of the other.
M. R. S. 114.
SECT. 6.
vVhen the parties are so disposed they may agree
2 upon the time when the report shall be made, and, in this parS ticular, vary f!'Om the form stated in the second section, without
4 being confined to one year.
M. R. S. 114.
SECT. 7.
The report of the referees shall be delivered by on e
2- of the referees to the court to which it is to be returned, accordS ing to the agreement, or it shall be sealed up and transmitted
4 to such court, and remained sealed till opened by the clerk.
SECT. 8.
The referees agreed upon according to the provis2 ions of this chapter shall have the same authority as those
S appointed by a rule of said court.
1621,78, § 4.
SECT. 9.
The court to which the report shall be made, may
2- accept, reject or recommit the same for further consideration;
3 and they shall give notice to the parties of the time and place
4 of a new hearing; and when the report is accepted, judgment
5 shall be entered thereon, and execution be issued as in cases
6 of submission by rule of court.
M. R. S. 114.
SECT. 10.
All the referees must meet and hear the parties,
2 but a majority may make the report which shall be as valid as
3 though signed by all of them, provided that it appear on the
4 face of the retul'll, or by the dissenting referee, that all of them
5 attended and heard the parties.
M. R. S. 114.
SECT. 11.
The referees may allow such costs as they may
2 judge reasonable, or none to either party; unless some special
3 provision be made in the submission upon the subject-but the
4 court may reduce the compensation of the referees if it should
5 appear reasonable so to do.
.
M. R. S. ] 14.
SECT. 12.
The report may be made to any court held within
2- the time limited in the submission provided that the parties or
3 their attornies shall sign an agreement to that efrect, naming
4 the court, which agreement shall be annexed by the refcrees to
5 their report.
IS:21, 78, § 3.
SECT. l<"3.
Either party may bring a writ of error to reverse
2 the said judgment; and on a hearing of the cause the court
3 shall give such judgment as the district court ought to have
4 rendered.
M. R. S. 111.
SECT. 14.
Anyone of the referees, being a justice of the
2 peace, may take the acknowledgment of the parties to the subS mission-and any referee or auditor, may swear witnesses, ap.4 pearing before them in the cause.
' M. R. S. 114.
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N01'ES.
SECT. 5. A new one, declarative of a settled principle.
SECT. 6. A hew section granting a convenient power to parties not now possessed.
SECT. 7. This flection changes the existing law, and does not allow the report
to be opened, except in court.
SEC'l'. 9. This merely declares a right which the courts have been always in
the habit of exercising.
SECT. 10. This declares the law as now settled.
SEc'r. 11. This changes the existing law as to the power of the court over
the costs, in one point.
SECT. 13. Merely enacts as law what has for thirty years been the practice.
SECT. 14. This gives a new power, and a very convenient one. Many submissions have be,en held irregular where one of the referees took the acknowledgment of the parties.

CHAPTER 139.
OF TIMBER AND CORD WOOD AND HOW IT MAY BE DISPOSED
OF IN CERTAIN SPECIFIED CASES.

Sect. 1. Owners of certain interests in woodland may apply for leave to fell and
sell the wood.
2. Supreme J. court, may grant ledve, after notice and hearing.
S. Maya ppoint commissioners for the purpose of felling and selling the
wood, and disposition of proceeds.
4.. Trustees to be appointed to take and hold the propel'ty-gi ving bond.
SECT. 1.
Any person seized of a fi'eehold estate, or of a
remainder<or reversion in fee simple OJ' fee tail, in a lot or tract
of woodland or timber land, on which the trees are of an age,
and growth, fit to be cut, may apply to the supreme judicial
court, in any county for leave to fell and sell such trees and
invest the proceeds of the sale for the use of the persons interested in such woodland; and such court after due notice given
to all interested therein, and a hearing of the parties, if Any
appear, may appoint one or more persons to examine the land,
and make a report of their examination to the court; and thereupon, the court, if they think proper, may license and order, on
such terms and condition as they shall require, the whole ora
part of such trees to be felled and sold, and the proceeds of the
sale to be brought into court, subject to its further order.
1821, 34, § 1.
SECT, 2.
The court shall appoint one or more commissioners,
2 who shall superintend the felling of said trees, and the sale of
3 them, and account to the court for the proceeds; and who shall

2
3
4
5
6
7
8
9
10
11
12
13
14

]48

CHAP.

140.

4 also give bond to the clerIc 'of the court, or such other person as
5 they shall appoint for the faithful performance of the trust.
1821, 34, § 2.
SECT. 3.
The court may cause the net proceeds of the sale,
2 after deducting necessary expenses to be invested in other real
3 estate in this State, or in public stocks, at their discretion to be
4 held to the same uses, and subject to the same limitation as the
5 land; and the income 01' profits thereof to be paid to the per6 sons entitled to the income and profits of the land, 01' apportioned
7 among the several persons interested in the estate, as the court
8 shall deem just and equitable.
1821, 34, § 2.
SECT. 4.
The court may appoint one or more trustees to take
2 and hold such estate or stocks for the said uses; who shall give
3 bond with sufficient sureties to said clerk or other person as
4 aforesaid, for a faithful discharge of his duty; and they shall be
1821,34, § 2.
5 removable by said court at pleasure.

(lHAPTER 140.
OF

Sect.

1.
2.
3.
4.
5.
6.

7.

8.
9.
10.
11.
12.
13.
14.

15.
16.
17.
18.

19.
20.

HABEAS

CORPUS.

Who are entitled to the writ, as a 11wtter of dght.
Who are not.
Persons described in preceding application to whom to apply for writ.
How it may be returnable.
What facts to be stated in application and proof.
If on inspection of mittimus, &c. the imprisonment appears lawful, no
writ shall issue.
If by the copy of the precept, it appears the party is committed on
mesne process for want of bail, what proceedings are to be had.
If officer, having custody of applicant refuses a' copy of precept, on
demand proved, the writ shall be issued forthwith.
"Vhen the writ is issued on application of any person named in second
section-form of the writ.
.
Officer to whom writ is directed to make retnrn-in what time-and on
what terms.
Persons mailing the return, shall bring the person in cnstody with him.
When the party is sick, the fact shall be stated in return, and a justice
of the court may proceed to the place-adjourn, &c.
On return of the writ, the causes of imprisonment, shall be examinedmay adjourn examination as necessary.
"Vhen it appears by the return that a third person is interested he must
be notified.
Party may deny any of facts stated in the return and may allege and
prove other material facts, and after hearing of parties-such order
to be made as is proper.
If no legal cause, what proceedings to be had.
Same subject.
Form of writ when issued on application of a person Hot restrained by
any officer, &c.
By whom it may be issued.
By whom served.
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th~ person restraining' applicant, may be designated, when his
name IS not known.
22. How the person restrained, may be described, when his name is not
known, &c.
23. vVhen in the cases mentioned in the eighth and eighteen sections, what
shall be the form of' retum.
24. To be signed and swam to-except, &c.
25. Until judgment rendere(l, party may be bailed.
26. Penalty for refusing a copy of precept and retum for foul' hOllrs, &c.
27. If the officer 01' person to whom writ is directed, refuse to receive or
obey it-what proceedings to be had.
28. If attachment be issued against sheriff 01' deputy-how it may be
directed.
29. If tlwperson to whom writ is directed refuses to obey it-court, &c.
may issue a precept to any officer, &c. to take and bring forth the
person for whose benefit the writ issued-proceedings there to be
had.
30. No person who has been discharged on habeas corpus shall again be
imprisoned, unless, &c. &c.
31. Any person ordered to be committed on a criminal charge to prison, to
be carried there as soon as may be, &c.
32. No penalty in this chapter, shall bar damages, &c.
33. In certain cases, a third person may appear for the party injUl'ed.
34. Supreme comt, 01' a justice tlwreof may bail any person, except, &c. &c.
notwithstanding' any of the preceding provisions of this chapter.
35. vVhen a person has been committed for not finding sureties, who may
bail him, and how.
36. Any court may issue a writ of habeas corpus to bring' any person before
tlwm for trial in any cause or to testify, &c.
37. A minor, under the age of twenty-one years enlisting in the United
States arlllY may be entitled to all the benefits of this chapter.

Sect. 21. How

SECT.

1.

Every person, deprived of his personal liberty by the

:2 act of another, except in the cases mentioned in the following
3 section, shall be entitled to, and have a right to prosecute a
4 writ of habeas corpus, according to the provisions of this chap5 tel', to obtain relief, if unlalVfully confined.
18~l, 64, ~ 1.
SECT. 2.
The following persons shall not, of right be entitled
2 to demand and prosecute such writ:
3 First-Persons committed to and confined in prison for treason
4 01' felony or suspieion thereof, 01' as accessories before the fact
5 to a felony, when the same is plainly and specially expressed in
6 the warrant of commitment.
7 Second-Persons convicted, or in execution upon legal process,
8 criminal or civil.
9 Third-Persons committed on mesne process in any civil
10 action, on which they are liable to be tllTllsted and imprisoned.

M. R. S. 111, § 2.
3. Every application from a person, described in the
preceding section, CDI' such writ shall be made to the supreme
judicial Gourt, if in session in the county where the applicant is
confined; and, if not, then to any justice of such court; and
when issued by the court, it shall be made returnable thereto;
but if at the time of such return the court shall have been
adjourned without day, or for more than seven days, it may be
20
SECT.

2
3
4
5
6
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8 returned before any justice of said court and be heard and deter~
9 mined by him.
18~1, 64, § 1.
M. R. S. 111, § 3.
SECT. 4.
When issued by a justice of said court, it may be
.2 made returnable before said court, or before himself or any other
3 justice of the court.
1821, 64, ~ 2.
SECT. 5.
The application shall be in writing, signed by the
2 applicant, and under oath.--He shall state therein the place
3 where he is imprisoned or confined, and by whom he is deprived
4 of his liberty, and shall produce to the said court or justice a
5 copy of the precept by virtue of which he is restrained of his
6 .liberty, under the attestation of the officer holding the precept.
1821, 64, § 1.
SECT. 6.
If, on inspection of the copy of such precept, it
2 shall appear to such court or justice that such applicant is law3 fully imprisoned, or restrained of his liberty by virtue thereof,
4 a writ of habeas cor[Jus shall not be granted.
SECT. 7.
If, by the copy of such precept it shall appear that
.2 the applicant is committed and imprisoned on mesne process for
3 want of bail, and if such court or justice thereof shall be of
4 opinion that excessive bail is demanded, such court or justice
5 shall decide what bail is reasonable, and he shall, on giving
6 such bail to the plaintiff, be discharged.
1821, 64, ~ 5.
SECT. 8.
If the prison keeper or other officer, having the
.2 custody of the applicant, shall refuse or unreasonably delay to
3 deliver to such applicant, an attested copy of the precept, by
4 whieh he restrains him, on demand thereof being made; such
5 court or justice thereof, on proof of such demand and refusal,
6 shall, forthwith issue the writ of habeas corpus as prayed for.
1821, 64, ~ 6.
Sr,CT. 9.
When such writ is issued by the supreme judicial
2 court, on the application of any person described in the second
3 section of this chapter, it shall be substantially as follows-that
4 is to say5
STATE OF J:vIAINE.
6 (
) C - - - ss.- To A. B. of
L.5.
G reetmg.
.
7
8 "Ve command you that the body of C. D. in OUI' prison a t - 9 under your custody (or by you imprisoned and restl'8ined of his
10 liberty as the case may be) as it is said, together with the day
11 and cause of his taking and detaining, by whatsoever name the
12 said C. D. shall be called or charged, you have before our
13 supreme judicial court holden at - - in and for our county of
14 - - immediately after the receipt of this writ, to do and receive
15 what our said court shall then and there consider concerning
16 him in this behalf; and have you there this writ.-Witness-17 at - - this - - day of - - in the year - - .
Clerk.
18
19 The like form shall be used by ariy justice of said court (chang20 ing what should be changed) when such writ shall be awarded
18.21, 64, ~ 2.
21 by him.
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SECT. 10. When such writ shall be offered to the officer, to
,,,hom it is directed, he shall receive the same and on payment
01' tender of such sum as said court 01' justice tl1ereof, shall
direct, shall make due return thereof, within three days after
receiving it, if the place of return, be within twenty miles of
imprisonment; and if it is more than twenty miles, and less
than one hundred miles, hft shall l'etnrn it within seven days;
and if more than one hundred miles, he shall return it within
fourteen days; provided that if the writ was issued against such
officer, on his refusal or neglect to deliver on demand, to the
applicant a copy of the precept, by which he restrained such
applicant of his liberty, then tht) officer shall be bound to obey
the writ; without payment or tender of expenses, as above mentioned in this section.
1S21, 64, 'S> 3.
SECT. It. The person making the return, shall at the same
time bring the body of the party, if in his custody 01' power, or
under his restraint, according to the command of the writ, unless
prevented by the sickness 01' infirmity of the party.
IS21, 64, § 3.
SECT. 12. VVhen by reason of sickness or infirmity of the
party, he cannot, without danger be brought to the place
appointed in the writ, that fact shall ):>e stated in the return, and
if proved to the satisfaction of the court, or justice thereof to be
true; any justice of the court may proceed to the place where
the party is confined and there make his examination 01' may
adjourn the same to another time, 01' make such other order in
the case as law and justice mny require.
M. R. S. Ill, § 57.
SI!:CT. 13. On the retul'l1 of the writ, the said comt 01' justice
thereof shall without delay proceed to examine the causes of
imprisonment 01' restraint; but may adjourn such examination
from time to time as circumstances may require.
M. R. S. 111, § IS.
SECT. 14. When it appears that the party is detained on any
process under which any other person has an interest in continuing such imprisonment or restraint, the party shall not be
discharged until notice has been given to such other person, or
his attorney, if within the State, 01' within thirty miles of the
place of ,examination to appear and object if he see cause : and if imprisoned on any criminal accusation, he shall not be
discharged, until sufficient notice shall have been given to the
attomey general or other attol'l1ey for the State, that he may
appear and object, if he should think fit.
M. R. S. Ill, § 19.
SECT. 15. The party imprisoned or restrained may deny any
of the facts stated in the retul'l1 01' statement, and may allege
any other facts that are material; and the court or justice
thereof, may, in a summary way, examine the cause of imprisonment or restraint, and hear evidence produced by any person
interested both in support of such imprisonment 01' restraint and
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7 against it, and thereupon may dispose of the party as law and
8 justice shall require.
'
M. R. S. Ill, § Q1. 1821,64, § 8.
SECT. 16. If no legal cause be shown for the imprisonment
.2 01' restraint of the party, the court 01' justice thereof shall dis3 charge him; but this section shall not be construed as applying
4 to the case of a person committed on mesne process where
5 excessive bail is demanded 01' the provisions of the seventh sec6 tion of this chapter.
M. R. S. Ill, § 2Q. 1821,64, § 1.
SECT. 17. If the party is imprisoned and detained for any
.2 offence which is bailable, he shall be admitted to bail if suffi3 cient bail be offered, and if not, he shall be remanded with an
4 order of the said court oj' justice thereof, expressing the sum in
5 which he shall be held to bail, and the comt at which he shall
6 be bound to appear-and any jnstice of the peace may, at any
7 time before the sitting of the court, bail the party pursuant to
8 such order.
M. R. S. Ill, § 23. 1821,64, § l.
SECT. 18. In cases of imprisonment or restraint of personal
.2 liberty by any person, not a sherift~ deputy sherift'-coroner,
3 constable 01' jailor-or marshal, deputy marshal 01' other officel'
4 of the comts of the United States-the writ shall be in the fol5 lowing form viz.
ST ATE OF MAINE.
G
7 (Seal.) To the sheriffs of our several counties, and their resS
pective deputies,
Greeting.
9
vVe command you that the body of C. D. of - - - impris10 oned and restrained of his liberty, as it is said, by A. B. of
11 - - - you take and have before om supreme judicial comt,
12 holJen at
immediately uftel' receipt of this writ, to do
13 and receive what our comt shall then and there consider con14 cerning him in this behulf; and summon the said A. B. then and
15 there to appeal' before our said courts to shew cause of the tak16 ing and detaining of the said C. D. and have you there this writ,
17 with yom doings thereon. 'Witness om - - - at
18 this
day of
in the year - - 19
Clerk.

M. R. S. 111, § 5.
.2
3
4
5
6

2
3

SECT. 19. Such writ may be issued by the supreme judicial
court 01' district comt when sitting in any county in which the
applicant for the writ shall be restrained, 01' by any justice of
either of said courts; and the above form of the writ, shall be
changed so fut' as is necessary, when issued by the district court
or any justice of either of said courts.
SECT. 20. The writ may be served in any county of the State.
M. R. S. Ill, §6.
SECT. 21. The person having custody of the prisoner may
be designuted by the name of his office, if he have any, OJ' by
his own name; or if both are unknown or ullcertain, he may be
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4 described by an assnmed name; and anyone wllO is served with
5 the writ, shall be Jeemed the person thereby intended.
ilL It. S. 111, ~ 10. Laws of N. York.
SECT. 22.
The person detaincd and to be produeed, shall be
2 designated by his name, if known; and if unknown or uncertain,
3 he may be described in any other way, so as to make known
4 who is intended.
1\1. R. S. 111, § 11.
SECT. Z3.
In cases provided for in the eighth section of this
2 chapter, the person who mal(es the return, and in the cases
3 provided for in the eighteenth section theree.f, the person in
4 whose custody the prisoner shall be found, shall ~tate in writing
5 to the court or justice thcreof before whom it is to be returned,
6 plainly and unequivocally7
First-whether he has or has not the party in his custody or
8 power or under his control.
9
Second-If he !Jas, he shall state at large the authority and
10 the time and whole cause of such imprisonment or restraint upon
11 which the party is detained-and
12
Third-if he has had the party in his custody or power 01'
13 under his restraint, he shall state particularly to whom, at what
14 time, for what cause, and by what authority such transfer was
15 made.
M. R. S. Ill, § 12. 1826,: 64, § 1.
SECT. 24.
Such return or statement shall be signed by the
2 person making it, and sworn to by him, unless he is a sworn
3 public oRicer, and makes his return in his official capacity.
IVI. IL S. 111, § 15.
SECT. 25.
Until judgment be given by the eourt or justice
2 thercof, the party may be bailed to appear from day to day, or
3 be remanded, or committed to the sheriff of the county, or
4 placed in such custody as the case may require,
M. R. S. 11 I, ~ 26.
SECT, 26.
If any officer shall refiJse or neglect for foUl' hours
2 to deliver a true and attested copy oE the warrant oj' precept or
3 process by which he detains any prisoner, to any person who
4 shall demand such copy and tender fees therefor, shall forfeit
5 and pay to such prisoner two hundred dollars.
1821,64, § 6.
SECT. 27.
If any person or officer to whom such writ of
2 habeas corpus shall be d irec ted, shall refuse to receive the
3 same, or shall negleet to obey and execute the same as required
4 in this chapter, and no sufficient cause shall be shown for such
5 refusal or neglect he shall forfeit to the aggrieved party, four
6 hundred dollars, and the court 01' judge before whom the writ
7 was retlJl'llable, shall proceed forthwith by attachment, as for a
8 contempt, to compel obedience to the writ, and to punish the
9 person guilty of the contempt.
1821,6'1, § 9,10.
SECT. 28.
If such an attachment be issued against a sheriff
2 or his deputy, it may be directed to a coroner or any other per3 son designated therein, who shall have power to execute the
4 same; and if the sherifI' or his deputy, should be committed on
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5 such proeess, he may be committed to the jail in any connty
6 other than his own.
IV!. It. So 1] 1, ~ 29.
SE:CT. 29. Upon the refusal of the person to whom the writ
2 is directed, to obey and execute the same, the court or judge
3 may also issue a precept to any officer, or other person therein
4 named, commanding him to bring forth the person, for whose
5 benefit the writ was issued, before such court or judge, and the
6 prisoner shall thereupon be discharged, bailed or remanded, in
7 like manner, as if it had been brought in upon the writ of
8 habeas corpus.
M. R. S. 11 J, ~ 30.
SECT. 30. No person who has been enlarged by a habeas
2 corpus writ, shall again be imprisoned or restrained of his lib3 erty for the same cause, unless he shall be indicted therefor or
4 convicted thereof, or committed for want of bail, or unless after
5 a discharge for defect of proof or some material defect in the
6 commitment, in a criminal case, he shall be arrested on suffi7 cient proof and committed by legal process for the same offence.
1821, 64, § 12.
SECT. 31. Any person ordered to be committed to prison on
2 any criminal charge, shall be cArried to such prison as soon as
3 may be, and shall not be delivered from one officer to another,
4 except for easy and speedy conveyance; nor removed without
5 his consent from one county to another, unless by habeas cor6 pus; and if anyone who has in his custody or under his power,
7 any person entitled to a writ of habeas corpus, whether issued
8 or not, shall transfer such person to the custody of another, or
9 change his place of confinement, with intent to elude the serlO vice of such writ, he shall forfeit and pay to the party aggrieved
11 the Sllm of four hundred dollars.
1821,64, § 11.
SECT. 32. No penalty established by this chapter shall bar
2 any action at common law for damages; for false imprisonment.
1821, 64, ~ 11.
SECT. 33. 'When uny person shall be unlawfully carried out
2 of the State, or imprisoned in a seeret place, any other person
3 may appear for him in any action brought for the same, who
4 shall stipulate for the payment of costs, as the court shall or~ler.
18'21, 64, ~ 11.
SECT. 34. Nothing in this chapter shall be construed to
2 restrain the supreme judicial court, in term time, or any justice
3 thereof in vacation, from bailing any person whatever or for
4 whatever offence committed, at their discretion, whenever the
5 circumstances of the case may require it, excepting persons
6 committed by the governor and council, senate or house of
7 representatives, and for the causes mentioned in the constitution.
1821, 64, ~ 1.
SECT. 35. When any person is confined in jail, for a baila2 ble offence, or for not finding sureties on a recognizance, any
3 justice of the district court 01' two justices of the peace and of
4 the quorulll, on application made to them, may enquire into the
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case and admit any snch person to bail i and exercise the power
concurrently with anyone of tbe justices of the supreme judicial
court-and may issue a writ of habeas corpus and cause such
person to be brought before them for tbe purpose expressed in
tbis section; and may take such recognizance.
1821,68.
S8CT. 36. Any cuurt may issue a writ of habeas corpus, when
necessary, to bring before tbem any prisoner for trial in any
cause pending in any sllch court 01' to testify as a witness in a
cause therein pending, when his personal attendance may be
deemed necessary for the attainment of justice.
S8CT. 37. If any minor under the age of twenty-one years
shall be enlisted within this State into the army of the United
States, without the consent in writing of his parent, guardian 01'
mastel', he shall be entitled to all the benefits of this cbapter,
on tbe application of such minor 01' of his parent, guardian 01'
mastel', to the district court.
1821, 64,§ 7.

NOTES.
This chapter is formed from the statute of 1821, with some changes and additions, intended to renrler its pl'Ovisions more explicit and expressive of the law as
understood and administered in certain parts of it.
Sr;:CT. 2. 'l'his is designed to draw the line between those cases where a party
may demund a writ of habeas corpus as matter of right, and those in which he
cannot so demand it. For instance, when a person is in prison under a legal
sentence for a crime, or on execution for debt.-To grant the writ would be usele8s,-bec[tuse, w hen by the return, the imprisonment appears to be lawful, the
prisoner cannot be discharged. But when the prison keeper refuses a copy of
the precept by which he holds bim, so that the court cannot judge of the legality
of tbe commitment, tbe 8tb section pl'Ovides that the writ sball at once be issued.
In the case of commitment on mesne pl'Ocess, tbe prisoper is not entitled to the
writ, except for ascertaining whetber f:xcessive bail has been demanded; if so,
the court will reduce tbe amount, but not discharge tbe perSOll. In the cases
where the applicant is restrained in prison by legal pl'Ocess, the writ can only be
issued by the supreme judicial court, or a justice thereof. In all other cases, that
comt or tbe district court or any justice of either may issue it. The questions
arbing in the latter cases, are presumed to be less invol ved and intricate,
SECT. ']4. This section is taken frolll the code of New York and Massachusetts.-J ustice seems to require it.
SECTS. 21 and 22. 'l'hese are also from the laws of New York and the Massachusetts code; and in many casp-s, they may be found absolutely necessary.
SECT. 25. A new provision, which lllay be often found convenient, and therefore should be made known.
SEC'l'. 28. Taken from Massachusetts code: a provision which seems necessary to carry out the designs of the preceding' section.
Sr;:c'r. 23. Varying fl'Om tbe existing statute, by pl'Oviding special facts to be
returned and sworn to, to prevent fraud and deception, and oppressive proceedings.
SECT. SO. The latter clause of this section is borrowed from the laws of New
YOl'lt,
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OF THE WRIT OF AUDIT A QUERELA.

Sect. 1. Form of writ and mode of sel'l'ice.
2. In what county and court to be brought.
3;
4.
5.
6.
7.

Proceedings in court.
Special damages may be alleged and recovered.
Pleadings and exceptions.
Proceedin2:s when plaintiff is in jail.
Effect of a surrender to jail.

SECT. 1.
The writ of audita querela, may be sued out in the
2 form of a writ of attachment or summons; and shaH be sealed,
3 signed, tested and endorsed as other writs.
1821,65, § 1,2,4, 5.
SECT. 2.
vVhen urought to set aside ancl annul proceedings
2 had on a writ of execution, it shall be sued out of the same court,
3 from which execution issued; but in all other cases, it shall be
4 sued in the county and court, having jurisdiction of the cause,
5 according to the provisions of law as to personal actions.
1821,65, § 1.
SEC'!'. 3.
If the defendant, after having been duly served with
2 process, shall not appeal', he shall be defaulted; and if he ap3 pears, a trial shall be had as in common civil actions.
1821, 65, ~ 3.
SECT. 4.
The complainant in his writ may also set forth and
:2 declare for any spccial damages he may have suffered, by means
3 of the service of such execution, and on proof of such damages,
4 he shall have judgment and execution for the same, in like man5 ner as he could recover them ill a subsequent suit, and instead
6 of such mode.
1821, 65, ~ 6.
SECT. 5.
The defendant may plead the general issue or any
;2 special matter in bar; and exceptions may be alleged to the
3 rulings, instructions, and opinion of the court, as prescribed in
4 case of civil actions, unless by law, an appeal is allowable.
182 J, 65, ~ 7, 8.
SECT. 6.
"Yhen the plaintiff is in prison by virtue of such
2 execution, the court before which such action is brought may
3 admit him to bail, to be approved by the comt; and the bond
4 shall be conditioned, that if final judgmellt be rendered for the
5 defendant, the complainant shall within thirty clays after such
6 judgment, surrender himself to the jail keeper to be detained on
7 the execution, and also such final judgment, as shall be rendered
8 for the respondellt.
1821, 65, ~ 9.
Sr,;cT. 7. If the plnintiff shall sLlrrender himself to jail, he
2 shall be in lawful custody on slIch execution, and there detained
3 until discharged accordilIg to law.
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OF 'rHE WRIT FOR REPLEVYING A PERSON.
Sect.

1. Who is entitled to the writ.
2.
3.
4.
5.
6.
7.

"Vhat court to issue from.
Form of writ and bond.
Plaintiff not to be delivered without bond.
Officer answerable for sureties.
If action is maintained, what judgment.
If not maintained, what judgment.
S. If defendant is entitled as bail-what judgment.
9. If defendant has eloigned plaintiff-what proceedings.
10. Defendant may be enlarged on giving bail.
11. Officer's return may be traversed, what proceedings, if so,
12. If not traversed, what proceeding.
13. Form of both writs of reprisal.
14. How defendant may be enlarged, when so committed.
15. If plaintiff's body is produced, then what.
16. Same subject.
17. Either party may appeal'.
18. A third person may sue out writ, on behalf of the plaintiff.

2
3
4
5
6
2
3
4
b
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11
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SECT. 1.
If any person is imprisoned, restrained of his liberty
or held in duress, unless by force of a lawful writ, warrant or
other process, civil or criminal, issued by a court of competent
authority, he shall be entitled as of right, to the writ, for replev:ying a person, and to be thereby delivered in the manner
herein provided.
1821,66, § 1.
SECT. 2.
The writ shall be issued from and returnable to the
district court, in the county in which the plaintiff is confined;
and shall be directed to the sheriff or coroner of such county,
and shall be served as soon as may be, and fourteen days before
the return day.
1821,66, § 2.
SECT. 3.
The writ shall be in the form heretofore established,
except that the proviso shall be as follows; "provided that the
"sflid A. B. (the plaintiff) shall before his deliverance, give
"bond to the defendant in such sum as you shall judge reasona"ble, and with two sufficient sureties, with condition to appear
"at said court to prosecute his replevin against the defendant,
"and to have his body there to be redelivered, if thereto ordered
"by the court, and to pay all such damages and costs as may be
"awarded against him; and if the plaintiff is delivered by you
"at a day before the sitting of said court, you are to summon
"the defendant to appear at said court."
1821, 66, § 2.
SECT. 4.
No person shall so be delivered by such writ until a
bond shall be given as prescribed in the preceding section; and
the bond shall be returned to the court with the writ.
1821,66, § 2.
SECT. 5.
The officer serving the writ, shall be answerable for
the sufficiency of the sureties.
1821, 66, § 2,
21
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SECT. 6. If the plaintiff shall maintain his action by proving
2 the alleged unlawful imprisonment or restraint he shall be dis1821,66, § 3.
3 charged, amI recover his costs.
SECT. 7. If he shall not maintain his action, the defendant
Q shall recover his costs, and such damages as the jury may assess,
3 01' the court, if the parties consent, or in case of a default.
1821,66, § 3.
SECT. 8. If it shall appeal' that the defendant is bail for the
Q plaintiff, or that as his child, ward, apprentice or otherwise he is
3 entitled to the custody of the plaintiff, he shall have judgment
4 for a redelivery of the body of the plaintiff, to be held or dis1821,66, § 3.
5 posed of according to law.
SECT. 9. If it shall appear that the defendant has eloigned
2 the plaintiff's body, so that the officer cannot deliver him, the
3 court shall, on motion in behalf of the plaintiff, issue a writ of
4 reprisal to take the body of the "zifendant, and him safely keep
5 so that he may be at the then next term of the court, to traverse
6 the return of the said writ for the replevying the plaintiff.
1821,66, § 4.
SECT. 10. The defendant may be enlarged by giving bail in
2 such sum as the officer shall require, with two sureties having
3 sufficient in the county, for his appearance at court.
1821,66, § 4.
SECT. 1]. At such court, the defendant may traverse the
2 l'etul'l1 on the writ, for replevying the plaintiff, and if it shall
3 appear that he is not guilty of eloigning the plaintiff, he shall
4 be discharged and recover his costs.
1821,66, § 4.
SEc'r. ]2. If such return shall not be traversed, 01', if upon
2 such traverse, it shall appeal' that the defendant is guilty of
3 eloigning tbe plaintiff, an alias writ of reprisal, shall issue, and
4 thereupon he shall be committed to the common jail, there to
5 remain irrepleviable until he shall produce the body of the
6 plain tiff, or prove his death.
182 J, 66, § 4.
SECT. 13. Both the two writs shall be substantially in the
2 form heretofore established and used for the same in this State.
1821, 66, § 4.
SECT. 14. The defendant after having been committed on an
2 alais writ of reprisal may suggest the death of the plaintiff;
3 and the court shall empannel a jury to try the fact, at the expense
4· of the defendant, and if the death is proved, the defendant
5 shall be discharged.
1821,66, § 4.
SECT. 15. If the defendant shall, at any time after the return
2 of elongation, prod uce the body of the plaintiff in court, the
3 court 'shall deliver the plaintiff from imprisonment, upon his
4 giving to the defendant such bond as is before directed to be
5 taken by the officer when the plaintiff is delivered by him; and
6 for want of the bond, he shall stand committed to abide the
7 judgment on the writ for replevying the plaintiff.
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SECT. 16.
When the body of the plaintiff is produced, as
2 mentioned in the last section, the suit shall be tried in the man1821,66, § 4.
S nel' before mentioned.
SECT. q.
Either party may appeal to the supreme judicial
2 court, in like manner as in common civil actions and in case of
3 an appeal from any order or judgment upon the writ of reprisal,
4 the whole case in the original writ for replevying the plaintiff,
5 shall be carried up to the supreme judicial court, and shall there
6 be disposed of as it should have been in the district court.
SECT. 18.
The writ of replevin may be sued out by any per2 son in behalf of the plaintiff, without any exp~'ess power for
3 that purpose, he giving bond as before mentioned when sued by
4 the plaintiff himself.

OF WRITS OF ERROR AND CERTIORARI.
Sect.

1. \Vrits of errol' may be issued in term time 0)' vacation, from the supreme
judicial court.
2. Shall not stay execution, unless bond be given by plaintiff, &c.
3. Judge of S. J. court, 01' clerk to approve bond, &c.
4. Bond to be filed in court, and execution stayed.
5. Prevailing party shall recover costs-damages allowed on affirmation.
6. Proceedings on writs of error to be in conformity to the usage of the
State.
7. No writ of error shall issue in a capital case, except by a judge after
notice to attorney general, &c.
B. In other criminal cases it shall not stay sentence, unless judge so orders.
9. In case judgment be stayed, may make such order as is proper, as to
the cnstody or security of plaintiff.
10. Writ must be sued out in six years after judgment.
11. \Vrit of certiorari to be issued by S. J. court, on application, &c.
]2. Court may aW:ll'd costs, on application, or final adjudication.
13. Application must be within six years except in those cases where it is
otherwise specially provided.

SECT. 1.
Writs of errol', in civil cases, may issue of course
2 out of the supreme judicial court, in vacation as well as term
3 time, and shall be returnable to the same court.

M. R. S. 112, § 10.
2. No writ of error shall operate to stay or supersede
execution in any civil action, unless the plaintiff in error, or
some person in his behalf, shall give bond to the defendant with
one or more sureties, with condition that the plaintiff shall
prosecute his suit to effect, and shall pay and satisfy sllch judgment as shall be rendered thereon.
M. R. S. ] 12, § 11.
SECT. 3.
The sufficiency of the sureties, and the sum for
which the bond shall be given, shall be determined by any judge
SECT.

2
3
4
5
6
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3 of the supreme judicial court, 01' by the clerk from whose office
4 the writ of errol' is issued, according to such general rules, as
5 the court may from time to time establish.
lVI. R. S. 112, § 12.
SECT. 4. When such bond shall be given, it shall be filed in
2 the clerk's office for the use of the defendant, which shall be
3 deemed a delivery of the bond, and no execution shall be there4 after issued on the judgment complained of, during the pen5 dency of the writ of error; and if execution shall have been
6 already issued, the clerk shall make out and sign a certificaJe of
'7 the issuing of the writ of error and the filing of the bond; and
8 after notice of such certificate to the officer holding the execu9 tion, all further proceedings thereon shall be stayed.

M. R. S. 112, § 13.
2
3
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SECT. 5. The prevailing party on a writ of enol' in any civil
action, shall, in all cases be entitled to his costs against the
adverse party; and if the judgment is affirmed, the court shall
adjudge to the defendant in error, damages for his delay, not
less than at the rate of six pel' cent., nor exceeding twelve pel'
cent. a year on the amount recovered by the former judgment;
and in such case they may also, in their discretion, award double
costs to the defendant.
M. R. S. 112, § 14.
SECT. 6. The proceedings upon writs of errol', as to the
assignment of el'l'm:s, the scire facias to the defendant, and the
pleadings and judgments and all other matters not herein provided for, shall be according to the course of common law, as
modified by the practice and usage in this State, and such general rules as may be made by the supreme judicial court.
lVI. R. S. 112, § 15.
SECT. 7. No writ of error, upon a judgment for any capital
offence, shall issue, unless allowed by one of the justices of the
supreme judicial court, after notice given to the attorney general
or other attorney for the State.
M. R. S. 112, § 16.
SECT. 8. Upon all other judgments in criminal cases, writs of
error shall issue of course; but they shall not stay or delay the
execution of the sentence or judgment, unless they shall be
allowed by a justice of the supreme judicial court, with an
express order thereon for a stay of all proceedings on such judgment or sent.ence.
M. R. S. 112, § 17.
S1<:CT. 9. When a stay of proceedings shall be ordered as provided in the preceding section, the judge may at the same time
make such order as the case may reguire for the custody of the
plaintiff in errol' 01' for letting him to bail, or the party may, upon
a writ of habeas corpus, procure his enlargement upon giving
bail, if entitled thereto.
1\1. R. S. 112, § 18.
. SECT. 10. No judgment in any case shall be reversed or
avoided for any error or defect, unless the writ of error thereon
be sued out within six years next after the entering lip of judgment, or within six years next after this chapter shall become a
law.
M. R. S. 112, § 19.
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SECT. 11.
All writs of certiorari, to correct errol's in pl'oceedings that are not according to the cOUl'se of the common law,
shall be issued from the supreme judicial court, according to the
practice heretofore established, and subject to sllch further regnlations as shall be made from time to time by the sllpreme judicial court.
M R. S. 112, § 21.
SECT. 12.
Upon every application for a certiorari, and also
on the final adjudication, when a certiorari is granted, the comt
may, in their discretion, award costs against any party who shall
appeal' and undertake to maintain 01' object to the proceeding
in question.
lVl. R. S. 112, § 22.
SECT. 13.
No such application for a writ of certiorari shall
be sustained unless made therefor within six years next after the
proceeding which is complained of, or within six years after this
chapter shall take effect.

NOTE.
The statutes now in force in this State merely recognize the existence of writs of
error and of certiorari, and the power of courts to issue them; but make no provision as to those particulars which compose the several sections in the foregoinlT
chapter. They are all copied from the revised statutes of lVInss. where they ar~
arranged, presenting all the principles which apply to such writs. The commissioners hope and trust that the Legislature will give it tl!p. form aIld character of
statute law. The limitation has been reduced to six years, as there seems to
be no good reason fOI' extending it beyond that term.

CHAPTER 144.
OF THE ACTION OF DOWER.

Sect. 1. If dower is not assigned to a widow on demand, she may recover it by
action.
2. Must demand of him who is seized of the freehold, and not sue under
one month after.
3. ModQ of demand of a corporation, which must be made 60 days before
ac.tion is brought.
4. Pleadings in sllch action.
5. Dowel' and damages may both be recovered.
6. Actions must be brought against tenant of the freehold at the time, &c.
provision as to damages, in a certain case.
7. Second action may be brought in case, &c.-against the man of whom
demand was made.
S. Wa1'l'ant to sheriff, to cause dower to be set out, and the manner of proceeding.
9. Mode of assigning in certain special cases.
10. A woman divorced from her husband, may recover her dower, &c.
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SEC'f.

1-8.

1. vVhen a woman is entitled to dowel', and it is not
to her by the heir or tenant of the freehold to her satisaccording to the intendment of the law, nor assigned to
the judge of probate, she may recover the same by a
dowel' in the manner hereinafter prescribed.
1821,40, § 1.
SECT. 2. She must demand her dowel' of the person who is
2 seized of the freehold at the time of making the demand, and
3 shall not commence her action to recover the same before the
4 expiration of one month after making such demand, nor after
5 the expiration of one year from the same time; but this shall
6 'not preclude her making a new demand and commencing an
7 action thereon, if an action should not be brought within one
8 year after the first demand.
1SQ1, 40, § 1.
SECT. 3. When any corporation is the tenant of the freehold,
2 she must demand her dower in writing of any officer of such
3 corporation, on whom by law, a writ in a civil action against the
4 same may be served, but she shall not commence her action
5 against such corporation before the expiration of sixty days, nOl'
6 after the expiration of one year from such demand, but a second
7 demand may be made, if necessary as provided in the preceding
8 section.
1839,1.
SECT. 4. In an action of dowel' the defendant may plead in
2 abatement that he is not tenant of the fre'ehold, but not in bal'
1S39,2.
3 of the action.
SECT. 5. If the demandant recovers judgment for her dower
2 she shall also in the same action recover her damages for the
.3 detention thereof.
1839, 2.
SECT. 6. The action shall be brought against the person who
2 is tenant of the freehold at the time the suit is commenced;
3 but if he is not the same person against whom demand is made,
4 he shall be liable for damages only for the time during which
5 he held the possession.
M. R. S. 102, § 4.
SECT. 7. In the case mentioned in the preceding section, if
2 the demandant shall recover her dowel' and damages in the writ
3 dower, she may afterwards maintain an action on the case,
4 against the pr'ior tenant of the freehold, of whom her demand
5 was made, for the rents and profits for the time dUl'ing which
6 he held the premises after the making of the demand.
M. R. S. ]02, § 5.
SECT. 8. When judgment for her dower is rendered in favor
2 of the demandant, a writ of seizin, shall be issued requiring the
3 proper officer to cause her dowel' to be assigned and set out to
4 her by three disinterested persons to be appointed by the plain5 tiff, defendant and officer, as in case of the levy of an execution
6 on land; they sha1l be duly sworn to set out the same equally
7 and impartially, and as conveniently as may be, and according
8 to their best skill and judgment, and the officer shall make
9 return of the writ and doings thereon, to the court with the

2
3
4
5
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10 assignment of dower endorsed thereon, or annexed thereto,
11 which being accepted shall be conclusive.
1821,40, § 2.
SECT. 9.
When the estates out of which the dower is to be
2 assigned, consists of a mill or other tenement, which cannot be
:3 divided, without damage to the whole, the dowel' may be assigned
4 of the rents and profits thereof, to be had and received by the
5 demandant as tenant in common with the other owners of the
6 estate.
1821, 40, ~ 3.
SECT. 10.
Any woman who is divorced from her husband,
2 may recover her dower in the manner before provided, against
:3 her fonner husband, or whoever shall be the tenant of the free4 hold.
1821,71, § 5.

NOTES.
SECT. 2. A prov.ision, which is new, is contained in it, namely, that the widow
shall not commence an action ciftcr one year from the time she made her demand.
This has been introduced so that the tenant of the freehold shall not be held in
-suspense, and be compelled to keep a long accbunt of rents and profits. If she
does not bring snch action within one year, then she must make a new demand,
and lose the bcnefit of the first, &c.
SECT. 3. Demand on a corporation; may be made a second time.
SECTS. 6 and 7, Are new-the object of them is to provide a mode of recoveJ'y of damages, when the tenant in possession, after a demand made on him, sells
to another person before action is commenced. The nth section provides that the
action shall be bronght against the tell ant in possession, and he shall be answerable for damages only, for the time during which he held; and the 7th gives him
a special action on the case against the prior tenant to recover of him the balance
of the damages.
SEC'!'. 8. A new provision has been introduced by the commissioners, namely,
that the sheriff, instead of appointing the persons to set off the dower, as has been
the usual practice, he shall ·proceed as in the levy of an execution-thus the parties interested may have a voice.
SECT. 9. This section requires the sheriff to retul'll the warrant, and his proceedings for the acceptance of the court.
SECT. 10. The statntes of this State give a woman dower when divol'ced from
the bond of matrimony, in all cases.

CHAPTER 140.
OF REAL AC'rIONS.
Sect.

1. All writs abolished but writs of entry.
~.

3.
4.
5.
6.
7.

Saving in favor of infants, &c.
vVrit of entry--fol'm of action, &c. how to be served.
Substance of the declaration.
Same subject.
What demandant must prove.
No such action maintained without a right of entry.
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SECT.

1-2.

B. No descent ?r discont.inuanc~ sha.ll defeat such right.
9. Any person III possessIOn, a dIs-seIzor for cBrtain purposes.
10. Any person who has ousted demandant also, though claiming less than
a freehold.
11. What demandant must prove on trial.
12. Who may join in such action.
13. May recoveL' land and damages also.
14. Demandant may recover according to title proved.
15. Mode of estimating rents and profits.
16. Same subject.
17. Same subject.
18. Same subject limited.
19. If demandant dies or one tenant, what proceedings.
20. Betterments allowed after six years' possession.
21. Description of premises demanded.
22. How judgment may be rendered-rejected offer.
23, Benefit of following sections may be had on default, &c.
24. Form of recluest for estimate of improvements, &c.
25. Proceedings when premises are abandoned.
26. Mode of payment of estimated value.
27. Same subject.
28. Same subject.
29. Execution may be extended on the land.
30. vVhat proceedings when the tenant is evicted.
31. vVhat, when there is no abandonment.
32. Limitation of the above provision.
33. Strip and waste prohibited.
34. Agreement of parties equal to a verdict.
35. Tenant may file a statement and an offer of a sum.
3(). Damages and costs may be offset.
37. Disqualification of certain jurors.
38. Execntion may issue after a year, in case, &c.
39. vVhat constitutes a possession and improvement.
40. Pl'Oceedino's in case before writ of possession served.
41. In such c:Se, how the writ shall be issued.
42. Either party may have a view.
43. Proceedings when a life estate only is demanded.
44. Remedy [01' a tenant ousted after six years' possession.
.
45. How the remedy is obtained,
46. Pending actions not affected by this chapter.

SECT. 1.
All writs of right and of formedon, and all writs of
2. entry, except that which is provided for in this chapter, shall be

3 abolished from and after the - - - day of
in the year
4 one thousand eight hundred and
except as is provided
M. R. S. 101, ~ 51.
5 in the following sections.
SECT.~.
If any person, who on the said
day of
2.
shall be entitled to maintain any of the said actions
3 which are to be abolished on that day, shall be within the age of
4 twenty-one years, a married woman, insane, imprisoned or with5 out the limits of the United States, the action may be brought
6 at any time within five years after the disability shall cease, or
7 after the death of the person disabled; provided that no such
8 action shall be maintained, after it would have been barred by
9 the statutes of limitation in force at, and immediately before
10 the time when this chapter shall take effect.
M. R. S. 101, § 51.
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SECT. 3.
Any estate of freehold, whether in fee simple, fee
tailor for life, may be recovered by a writ of entry; and such
3 writ, and also the writ in an action of dower, shall be served,
4 not only in the usual manner by attachment and summons, but
5 by a delivery, by the officer, to the tenant, or by leaving at his
6 last and usual place of abode, an attested copy of the writ.
~1. R. S. 101, ~ 51.
1821, 59, § 4.
SECT. 4.
The demandant shall declare on his own seizin
~ within twenty years then last past, without naming any particu3 lar day, and shall allege a disseizin by the tenant, but need not
4 aver a taking of the profits.
M. R. S. 101, § 52.
SECT. 5.
He shall set forth the estate he claims in the premi2 ses, whether in fee simple, fee tailor for life, and if for the
3 lattel', then whether for his own life or the life of another; but
4 shall not be required in any case to state in the writ the origin
5 of his title or the deduction of it to himself; but on the appli6 cation of the tenant, the court may direct the demandant to file
7 in the case an informal statement of the title on which he relies,
8 and the origin of it.
M. R. S. 101,52.
SECT. 6 .. The demandant shall not be required to prove an
2 actual entry under his title, but prof)f that he is entitled to such
3 an estate in the premises as he claims, as heir, devisee, purchaser,
4 or otherwise, and also that he has a right of entry therein, shall
5 be deemed sufficient proof of the seizin alleged in the declara.6 tion.
M. R. S. 101, § 52.
SECT. 7.
And no such action shall be maintained, unless at
2 the time of commencing the action, the demandant had such
3 right of entry into the premises.
M. R. S. 101, ~ 52.
SECT. S.
No descent 01' discontinuance of any kind, or how2 ever occasioned, which may hereafter occur, shall take away or
3 defeat any right of entry for the recovery of real estate.
M. R. S. 10.1, § 52.
SECT. 9.
Every person alleged to be in possession of the
2 demanded premises in such writ of entry, claiming any freehold
3 therein, may be considered as a disseizor for the purpose of try4 ing the right, whatever may be the manner of his original entry
5 on the premises; but under the general issue the defendant may
6 shew that he was not in possession of the premises demanded
7 when the action was commenced; and proof of such fact shaN
8 defeat the action; and if he was in possession of only a part of
9 the demanded premises when the action was commenced, he
10 shall describe such part in a statement signed by him or his
11 attorney and filed in the case; and if on trial the facts contained
12 in such statement shall be proved to be true, the demandant shall
13 recover judgment for no more than the part so described therein.
M. R. S. 101, ~ 52.
SECT. 10.
If the person in possession have actually ousted
2 the demandant, or withheld the possession of the premises, he
3 may, at the election of the demandant, be considered a disseizor
22

~
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SECT.

11-19.

4 for the purpose of trying the right, though he should claim
5 therein an estate less than a freehold.
M. R. S. 101, ~ 52.
SECT. 11.
In the trial upon such writ of entry, on the geI;eral
2 issue, if the demandant shall prove that he is entitled to such
3 estate in the premises as he has alleged and had a right of entry
4 into the same on the day when the action was commenced, he
5 shall recover the premises, unless the tenant in possession shall
6 prove a better title in himself.
SECT. 12.
Persons claiming as tenants in common, joint
Q tenants or coparceners, may all join or any two or more of them
3 may join in a suit for recovery of lands, or anyone may sue
4 alone for his own particular share.
1821, 59, § 21.
SECT. 13.
When a demandant I'ecovers judgment in a writ of
2 entry, he shall also be entitled to recover in the same action
3 damflges against the tenant for the rents and profits of the pre4 mises from the time wlren the demandant's title accrued, subject
5 to the limitations hereinafter contained; and he shall also
6 I;ecover damages fOl' any destruction or waste of the buildings 01'
7 other property for which the tenant is by law answerable.

M.R.S.
14. The demandant may in all cases, recovCl' any specific part of the premises, or any undivided portion thereof, to
which he shall prove a title, though such part or portion may be
less than is demanded.
Com. Law.
SE;CT. 15.
The rents and profits for which the tenant shall be
liable, shall be the clear annual value of the premises for the
time during which he was in possession thereof, after deducting
all lawful taxes and assessments on the premises, that shall have
been paid by the tenant, and all the necessary and ordinary
expenses of cultivating the land, or collecting the rents, profits
or income of the premises.
SEc'r. 16.
In estimating the rents and profits, the value of the
use, by the tenants, of any improvements made by himself, 01'
those under whom he claims, shall not be computed nor allowed
to the defendant.
12 Mass. It. 314.
SECT. 17.
The tenant shall nevel' be liable for the rents and
profits for any longer time than six years, nor for any waste or
othel' damage committed before that time, unless the rents and
profits are allowed by way of set-off to his claim for improvements, as hereinafter provided.
SECT. 18.
Nothing contained in tbis chapter shall prevent the
demandant from maintaining an action for mesne profits, or for
damage done to the premises, ogainst any person, except the
tenant in a writ of entry, who moy have had possession of the
premises, or who may be otherwise liable to such action.
SECT. 19.
In case of the death of the demandant at any time
before judgment, his heir, when the death has been suggested
on record, may appear' and prosecute the suit in the some manner
us if it had been originally commenced by him. And if there
SECT.

2
3
4
2
3
4
5
6
7

.2
3
4
2
3
4
S
2
3
4
5
2
3
4

CHAP.

5
6
7
S
9
10
11

12
13
2
3
4
5
6
·7
2
3
4
5
6
7
S
9
10
11
12
13
14
15
16
17
2
3
4
5
6
7
8
9
2
S
4

145.

SECT.

20-23.

167

are several demandants, and anyone of them shall, during the
pendency of such action die, or being a femme sole, shall intermany, the writ shall not thereby abate; but the death 01' intermarriage being suggested on record, the cause shall proceed in
the name of the heir of the deceased, jointly with the survivors,
and in the name of the husband aud wife as to her share; and
when there are several tenants, and any of them die before
judgment, the action shall proceed against the surviving tenant
01' tenants, for so much of the premises as they hold.
.
1822, 186, ~ 2.
SECT. 20.
When the demanded premises have been in the
actual possession of the tenant 01' those under whom he claims
for six succe~sive years or more before commencement of tho
action, such tenant shall be allowed a compensation for the
value of any buildings and improvements on the premises made
by him or those under whom he claims, to be ascertained and
adjusted in the manner hereinafter provided.
1821,47, § 1.
SECT. ?.n.
But in such action, the premises demanded shall
be so defined and described in the declaration, that the defendant may know, with reasonable certainty, what lands and tenements are intended; otherwise the court, before which the
action is depending, may direct a nonsuit. And if the tenant or
the person under whom he claims, has been in possession of a
tract of land. lying ill one body, for six years or more before the
commencement of the action, and only a part of such t!'act is
demandeq, and the tenant alleges that the demandant has as
good title to recover the whole t!'act, as he has to recover the
tract demanded, the tenant may request the jury to ascertain,
and by their verdict to decide that fact; and if they find that
the demandant has as good a title to demand the whole tract, as
the part demanded, they shall proceed no further; but on sllch
verdict the court shall enter judgment that the writ abate, unless
the declaration shall be so amended as to include the whole
tract; which amendment the court may allow without costs.
18;26, 344, ~ 1.
SECT. 22.
If the tenant shall consent that the demandant
may recover a specified part of the demanded premises, and
enter notice thereof Oll record, in open court, then by consent
of the demandant judgment may be rendered in favor of him
for such part, and for the defendants for the residue; and if the
demandant shall not consent to such ofter, and shall not recover
for any other part of the premises he shall not recover any costs,
but the defendant shall recover costs f!'Om the time of sucll
rejected offer.
1826, 344, ~ 1,4.
SECT. 23.
The tenant shall enjoy the benefit of the provisions
in the following sections, as to the increased val ue of the premises, as well when the cause is determined by the COllrt in favor
of the demandant upon demurrer or default as when by verdict.
1826, 344, ~ 4.
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SECT. 24. The tenant may file a claim in writing to compen2 sation for buildings and improvements on the premises, and a
:3 request for an estimation, by the jury, of the increased value of
4 the premises by reason thereof, and the demandant may file a
5 reqnest in writing that the jury would also estimate what would
6 have been the value of the premises, at the time of trial, provided
7 no buildings had been erected 01' improvements made; both
8 which estimates it shall be their duty to make, and in their verg dict state to the court.
J821, 47, § 2.
SECT. 25. If after such verdict has been given, the demand2 ant shall at the same term of the court, or at a subsequent term,
S if the cause should be continued, make his election on record
,! to abandon the premises to the tenant, at the vaJue estimated by
5 the jury, then judgment shall be rendered against the tenant for
6 the sum so estimated by the jury, and costs.
1821,47, § 2.
SECT. 26. At the· end of one year, execution may issue for
2: such sum, wi th one year's interest thereon, and costs, unless the
3 tenant shall then have deposited with the clerk of the comt, or
4 in his office, for the demandant's use, one year's interest of said
5 sum, and one third part of said principal sum, and all the costs,
6 if taxed and filed, in which case no execution shall issue at that
.7 time.
1821,47, § 2.
SECT. 27. If within two years after the rendition of judgment,
2 the tenant shall pay one year's interest on the balance of the
3 judgment due; and one third part of the original judgment, then
4 execution shall be further stayed, otherwise it may issue for two
5 third parts of the original amount of the judgment and interest
6 thereon.
1821,47, § 2.
SECT. 28. If the tenant shall within three years after the ren.2 clition of judgment pay into the clerk's office the remaining third
3 part and interest thereon, having made the several payments
4 aforesaid, then the execution shall never issue, otherwise it may
5 for the third part aforesaid and one year's interest thereon, and
6 the premises shall be held bound as security for the amount of
7 the judgment, liable to be taken in execution, in whole or in
8 part, satisfaction of said sum 01' any un paid part of the same.
182 I, 47, § 1.
SECT. 29. Such execution may be extended on said land or
2 any part of it, and set ofr on execution upon appraisment accord3 ing to law; 01' the same may be sold on the execution in the same
4 manner as an equity of redemption may be sold; and in either
5 case, subject to the right of redemption as in those cases.
1821 , 47, § 1.
SECT. 30. Should the tenant 01' his heirs be evicted from the
2 land abandoned to him as aforesaid, by a better title of any
3 claimant, and if such tenant shall have given notice to the
4 demandant or his heirs to aid him in the defence of such claim5 ant's action, the tenant, his executors 01' administrators may
6 recover back the money he shall have paid, with lawful interest
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of said demandant or his representatives; but if no such notice
was given to the party, in an action brought against him fo\'
the price paid for the premises may show that he was evicted
by force of a title better than that of the original demandant.
1821, 47, § 1.
SECT. 31.
When the demandant shall not elect to abandon
the premises to the tenant in the manner stated in this chapter,
no writ of possession shall issue on the judgment rendered on
the verdict, nor any new action be sustained for the land, unless
the demandant shall within one year from the rendition thereof,
have paid into the clerk's office of the same court, or to such
person as the court may appoint, for the use of the tenant, such
sums as shall have 'been assessed for the buildings and improvements as aforesaid, with all interest thereon.
182], 47, ~ I.
SECT. 32.
Nothing contained in this chapter concerning rents
and profits, 01' the estimate and allowance of the value of the
buildings and improvemcnts, shall be construed to extend to
any action between a mortgagor and mortgagee, his heirs or
assigns, or to any case where the tenant or the person under
whom he claims, entered into possession of the premises and
occupied under contract with the owner, which was known to
the tenant when he entered.
1821,47, § 1. I Greenleaf, 3'18.
SECT. 33,
No tenant after judgment has been entered against
him for the appraised value of the premises shall unnecessarily
cut wood or take away any timber, or make any strip or waste
on the land, till the amount of such judgment shall have been
satisfied.
1821. 1 Greenleaf, 348.
SECT. 34.
Whenever the parties agree that the value of the
buildings and improvements on the land demanded, and the
val ue of the land shall be ascertained by persons named on the
record, for that purpose, their estimates as reported by them and
recOl'ded, shall, for all the purposes of this chapter be deemed
equal in its effect as the verdict of a jury.
SECT. 35.
Whenever the tenant in fIny stnge of such fin
action, shall, in open court file a statement, in which he shall
name the sum at which he consents that the buildings and
improvements made on said land, and also the value of the
demanded premises should be estimated, then, if the demandant
shall consent to the same, judgment shall be rendered according
to such consent of parties in like ,manner as if said sums had
been found by verdict hut if the dcmandant shall not so consent, and the jury shall not reduce the value of the buildings
and improvements below the Sllm offered, nor increase the value
of the premises above the slim offered, he shall not recover costs
arising after such offer, but the tenant shall recover his costs
arising after such offer, and have a :separate judgment and execution therefor, subject to the provisions of the following section.
1821, 47, ~ 4.
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SECT. 36.
In all cnses where the demandant does not abandon the pr.emises to the tenant, the court may, on the written
application of either party, during the term when judgment is
entered, order the costs recovered by the defendant to be offset
against the appraised value of the buildings and improvements
on the land, a record of which ol'der shall be made; and the
court shall thereupon enter judgment, as shall be proper,
according as the balance and its amount, may be in favor of
one party 01' the other.
1828,397.
SECT. 31.
No person shall be allowed to sit as a juryman in
the trial of a cause when the value of buildings and improvements made on the demanded premises, and the value of the
premises are to be estimated as aforesaid,'who, as proprietor or
occupant, shall, be interested in a similar question.
1821,47, § 6.
SECT. 38.
The expiration of a year after the rendition of
judgment shall not prevent the issuing of execution or writ of
possession in the cases mentioned in the twenty-sixth, twentyseventh and twenty-eighth sections of this chapter; but it may
be taken out at any time within three months after any default
of payment by the tenant.
SECT. 39.
A possession and improvement of land by a tenant
shall be deemed within the provisiQns of this chapter, though
such land be not sU\'l'ounded wholly by a fence, 01' rendered
inaccessible by other obstructions, if such possession and improvement shall have been open, notorious and exclusive, and
comporting with the usual management, and improvement. of a
farm by its owner, and though a portion of it may be woodland
and uncultivated.
1821,47, § 5.
SECT. 40.
If. after judgment has been rendered for the
demandant in a writ of entry, either party die before a writ of
possession is executed, or the cause otherwise disposed of,
according to the foregoing provisions, any money payable by
the tenant may be paid by his executors 01' administrators or by
any person who is entitled to the estate under him, to the demandant or his executors or administrators, with the like effect as if
both parties were living.
M. R. S. 101, § 44.
SECT. 41.
The writ of possession, whenever issuable in such
case, shall be issued in the name of the original demandant
against the original tenant, though either of them or both be
dead; and when executed, it shall ellure to the use and benefit
of the demandant or whoever is then entitled to the premises
under him, in like manner as if it had been executed in the life
time of the pal'iies.
M. R. R. 10 I, § 45:
SECT. 4'2.
Either party may have a view by the jury of the
place in question, if the court shall be of opinion that such
view is necessary to a just decision; provided that the party
moving for the same shall advance such sum to the jury, as the
court shall order, to be taxed against the adverse party, if the
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6 cause be decided against him on the merits or through his
7 default.
SF-CT. 43. If the demandant in a writ of entry shall claim an
2 estate for life only in the premises; and if he shall pay any sum
3 allowed to the tenant for improvements, he or his executors or
4 administrators, at the termination of his estate shall be entitled
5 to receive of the remainder man or reversioner the value of such
6 improvements as they then exist, and shall have a lien therefor
7 on the premises in like manner as if they ha~ been mortgaged
8 for payment thereof; and he may keep possessIOn thereof accord.,.
9 ingly till the same be paid; and if the parties cannot agree on
10 the then existing value, it may be settled in the same manner as
11 in case of the redemption of mortgaged property.

M. R. S. 101,
2
3
4
5
6
7
8
9
10
2
3
2
3
4
5
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SECT. 44. When any person shall make entry into lands or
tenements, of which the tenant then in possession or those under
whom he claims have been in actual possession for the term of six
years 01' more before such entry made upon him or them, against
his or their consent, and shall withhold from such tenant the
possession thereof, such tenant shall have a right to recover of
him so entering or of his executors or administrators in an action
of assumpsit for money laid out and expended, the increased
value of the premises by virtue of the buildings and impl'ovements made by the tenant or those under whom he claims.
SECT. 45. Such right and value shall be ascertained by the
same principles as regulate such right and value under the provisions of this chapter.
SECT. 46. A II real actions which shall be depending in COl11't
or duly commenced, at the time this chapter shall become a
law, shall proceed and be conducted to final judgment or other
final disposal, in like manner as if this chapter had never been
enacted.

NOTES.
SEc'r. 12. This and ten other sections of this chapter, as appears by the marginal references, are taken from the Mass. revised statutes, and are designed to
change the course of proceedings in real actions and render them plain and simple. As the la II'S in force in this State, there is a catalogue of real actions of
various, and many of them encumbered with much intricate and technical learnin cr , both as to the commencement and trial of such causes. All this has been
attended witb trouble and delay. A complete change has been made in Mass.;
and the commissioners, and there can be no question that in this State all concerned would find the proposed change a welcome improvement, in harmony with
that spirit of improvement which distinguishes the present day. This new mode
of proceeding in real actions is intended and adapted to carry into effect the
principles contained in the 12th section of the chapter relating to wills and
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devise of real property, and explained in the notes to that section. If the Legislature should adopt and enact the provisions of that section, and of the first section
of the chapler of conveyances by deed, and explained in the notes to that section,
there will then be a harmony between those sections and the present chapter.
Should the hopes of the commissioners not be realized in this respect, many of
the provisions of this chapter will be wholly improper, and worse than useless.
In the 1st and 2d Sections the commissioners have left a blank for the insertion of the day on which the revised statutes shaH go into operation. The same
day is intended to be inserted in each of those sections. It is presumed that the
revised code, after it shall I](LI'e been made acceptable to the Legislature, may be
enacted in the year eighteen hundred and forty; but whatever day may be the
day fixed, the guard contained in the second section, will be secured.
S]'C'l's. 3, 4, 5, G, are new and designed to simplify the proceedings.
SEC1'. 8. This is to prevent the application of a principle of the common law,
by which a right of entry may be lost. This principle has been abolished in New
York and Massachusetts as needless. This section and also the 7th are designed
to remove all doubts.
SEC'l'. 9. This chang'es the common law as to the effect of the plea of the general issue, for the sake of convenience.
SECT. 12. The principle of this section has been settled by several decisions,
but as doubts have been entertained, it is proposed to remove them by this section.
SECT. 13. This section is entirely new. It is taken from the Mass. code. It
has never been usual-or even practised in this State to assess damages in any
real a?tion but that of dower; but the advantages of the section are, that they
save tllne and expense.
SECTS. 15 and IG. These merely prescribe the rule to be observed in the estimation and adjustment of rents and profits.
SECT. SO. This is merely cautionary, in the latter part.
SECT. 41. This is new; but designed to gl]ard the rights of all concerned, in
case of the death of parties.
.

CHAPTER 146.
OF LIMITATION OF PERSONAL ACTIONS.

Sect.

1.
2.
3.
4.
5.
G.
7.
8.
9.
10.

11.
12.
13.
14.
15.
IG.
17.

Limitation of different actions.
Same of actions against sheriff.
Same of assault and battery.
Exception as to witnessed notes.
As to cases where a different limitation is provided.
Case of open and mutual accounts current.
Saving of rights of infants, &c.
General limitation as to allll.ctions not before named.
Saving in case of failure of service of writ, abatement of suit, arrest of
judgment, &c.
Provision in case of death of a person entitled to sue, or liable to suit
before expiration of time limited.
Saving in favor of aliens, during a war, &c.
Limitation of actions for penalties by an individual, &c.
Same of actions and indictment by the State.
Same of writ of errol'.
What constitutes the commencement of an action.
Fraudulent concealment of cause of action.
No promise unless in writing, shall take a case out of statute of limita.
tions.
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Sect. 18. Promise of one defendant shall not revive the action against another
defendant.
19. When action is barred as to one defendant, and not the other, how
judgment shall be rendered.
20. In case of action on contruct, if it appear on plea of abatement that
there was a joint contractor against whom the action is barred, how
judgment shall be rendered.
21. Emlorsement of partial payments, effect thereof.
22. Same subject.
2:3. Presumption of payment, when allowed.
24. Application of the limitation to accounts filed in set-off.
25. Provisions of this chapter as to new promise not to apply to promise
made before this chapter becomes a law.
26. Saving as to action against persons out of the State.
27. Limitations as to executors and administrators.

2
3
4
5
6
7
S
9

10
11

12
13
]4
15
16
17
18
19
2
3
4
2
3
4
2
3
2

SECT. 1. The following actions shall be commenced within
six years next after the cause of action shall accrue, and not
aftel'wards-namelyFirst-All actions of debt founded upon any contract or liability, not under seal, except such as are brought upon the
judgment or decree' of some court of record of the United
States, or of this, or some other of the United States.
Second-All actions upon judgments, rendered in any court
not bei ng a court of record.
Third-All actions for arrears of rent.
Fmtrth-AII actions of assumpsit or upon the case, founded on
any contract or liability, express 01' implied.
Fifth-All actions for waste, and all actions of trespass on
lund, and all actions of trespass, except those of trespass for
assault, battery and false imprisonment.
Sixth-All actions of replevin and other actions for taking,
detaining or injuring goods 01' chattels.
Seventh-All other actions on the case, except actions for slandewus words and for libels.
1821, 52, § 1.
SECT. 2. All actions against a sheriff, except for escape of
prisoners committed on execu tion, for the negligence or misconduct of his deputies. shall be commenced within four years next
after the cause of the action shall accrue.
1821,52, § 16.
SECT. 3. All actions of assault and battery and for false
imprisonment, and all actions for slanderous words and for libels,
shall be commenced within two years next after the cause of
action shall accrue.
1821,52, § 16.
SECT. 4. All actions for the escape of prisoners committed
on execntion, shall be actions on the case, and shall be commenced within one year after the cause of action shall accrue.
1834, 91.
SECT. 5. No scire facias shall be served on bail, unless within
one year next after judgment rendered against the principal.
1821,67, § 8.
23
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SECT. 6.
All actions against an .endorser of a writ, must be
2 commenced within one year next after judgment entered in the
3 original action.
SECT. 7.
None of the foregoing provisions shall apply to any
2 action brought upon a promissory note which is signed in the
3 presence of an attesting witness, nor to an action brought upon
4 any bills, notes 01' other evidences of debt, issued by any bank.
1821,67, § 8. 1858,343.
SECT. 8.
Nor shall any of the provisions in this chapter be
.2 construed to apply to any case or suit, which by any particular
3 statute, is limited to be commenced within a different specified
4 time, but such suits may be commenced within such time.
SECT. 9.
In all actions of debt or assumpsit, brought to
Q recover the balance due upon a mutual and open account current,
3 the cause of action shall be deemed to have accrued at the time
4 of the last item proved in such account.
2 Mass. R. 217. .lVI. R. S. 120. 4 Greenleaf, 337.
SECT. 10.
If any person entitled to bring any of the before
2 mentioned actions, shall at the time when the cause of action
3 accrues be within the age of twenty-one years, a married woman,
4 insane, imprisoned, or without the limits of the United States,
5 such person may bring the actions within the times in this chap6 tel' respectively limited, after the disability shall be removed.
1821, 529.
SECT. 11.
All personal actions on any contract, not limited
.2 by any of the foregoing sections, 01' any other law of the State,
3 shall be brought within twenty years after the accruing of the
M. R. S.
4 cause of action.
SECT. 12.
"When a writ shall fail of a sufficient service or
2 return by any unavoidable accident, 01' by the default 01' negli3 gence of any officer to whom it was delivered 01' directed; or
4 when such writ shall be abated, or the action otherwise avoided
5 and defeated, for any matter of form, 01' by the death of either
6 party; or if a judgment for the plaintiff shall be reversed on a
7 writ of erl'or; in such cases the plaintiff may commence a new
8 action on the same demand, within six months after the abate9 ment or determination of the original suit, or reversal of the
10 judgment in the same; and if the cause of action by law SUl'J 1 vives, his executor, administrator, in case of his death, may comlQ mence such new action within said six months.
1821,52, § 11.
SECT. 13.
If any person entitled to bring any of the actions
Q before mentioned, or liable to any such action, shall die before
3 the expiration of the time herein limited therefor, or within thirty
4 days after the expiration of said term, and if the cause of action
5 slll'vives by law, the action may be commenced by 01' against
6 the executor or administrator of the deceased person, as the case
7 may be, at any time within two years after administration or
8 letters testamentary granted and not afterwards, if barred by
9 this chapter.
1821,52, § 12.
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SECT, 11. If any person shall be disabled to pl'osecute an
action in this State, by reason of his being an alien, subject or
citizen of any country at war with the United States, the time
of continuance of such war shall not be deemed any part of the
respective periods, herein Emitecl for the commencement of any
of the before mentioned actions.
M. R. S. 120.
SECT. 15. All actions and suits for any penalty or forfeiture
Q on any penal s.tatute brought by any person to whom the penalty
3 or forfeiture is given in whole or in part, shall be commenced
4 within one year next after the offence was committed and not
5 afterwards.
1821, 62, § 14.
SECT. 16. If not so prosecuted by any individual, a prosecuQ tion by suit, indictment 01' information may be commenced
3 therefor, in the name and for the use of the State, at any time
4 within two years next after the offence was committed, and not
5 afterwards.
ISm, 62, § 14.
SECT. 17. No judgment shall be reversed in any case, unless
Q the writ of error brought for reversing the same, be sued out
3 within twenty years next after the rendition of such judgment,
4 but any person, entitled to such writ, who shall, at the time such
5 title accrued to him, be within the age of twenty-one years, a
6 married woman, insane, imprisoned 01' out of the limits of the
7 United States, then sllch person, his heirs, executors, or admin8 istrators, may sue out the same within five years after the removal
9 of the disability aforesaid.
1SQl, 52, § 10.
SECT. J S. The time when a writ is actually made, with an
2 intention of service, shall be deemed the commencement of a
3 suit in respect to the limitations in this chapter.
7 Greenleaf, 370.
SECT. 19. If any person liable to any of the actions mentioned
.2 in this chapter, shall fi'audulently conceal the cause of such action
3 from the knowledge of the person entitled thereto, the action
4 may be commenced at any time within six years after the person
5 entitled to the action shall discover that [he] has just calise of
6 action, but not afterwards.
3 Mass. R. 201.
SECT. 20. In actions of debt or upon the case founded upon
Q any contract, no acknowledgment or promise shall be allowed
3 as evidence of a new or continuing contract, whereby to take
4 any case out of the operation of the provisions of this chapter, 01'
5 to deprive any party of the benefit thereof, unless such acknowl6 edgment or promise be an express one, and made or contained
7 in some writing, signed by the party chargeable thereby.
M. R. S. 120, § 13.
SECT. 21. If there are two or more joint contractors, or joint
.2 executors, or administrators of any contractor, no such conS tractor, executor or administrator, shall lose the benefit of the
4 provisions of this chapter, so as to be chargeable by reason only
5 of any acknowledgment or promise made or signed by any
6 other or others of them.
M. R. S. 120, § 44.
2
3
4
5
6
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SECT. 22. In actions commenced against two or more joint
2 contractors, 01' joint executors 01' administrators of any contrac:3 tor, if it shall appeal' on trial, 01' otherwise that the plaintiff is
4 barred by the provisions of this chapter, as to one 01' more of
5 the defendants, but is entitled to recover against any other or
6 others of them, by virtue of a new acknowledgment 01' promise
7 or otherwise, judgment shall be rendered for the plaintiff as to
8 any of the defendants against whom, he has a right to recover,
9 and for the other defendant or defendants against the plaintiff.
M. R. S. 120, § 15.
SECT. 23. If in any action on contract the defendant shall
2 plead in abatement that any other person ought to have been
3 jointly sued, and issue be joined on that plea, and if it shall
4 appeal' on the trial that the action was, by reason of the provi5 sions of this chapter, barred against the person so named in the
6 plea the said issue shall be found for the plaintiff.
M. R. S. 120, ~ 16.
SECT. 24. Nothing contained in the preceding foUl' sections,
2 shall alter, take away, or lessen the effect of payment of any
3 principal or interest made by any person; but no endorsement
4 or memorandum of any such payment, written 01' made on any
5 promissory note, bill of exchange, 01' other writing, by or on
6 behalf of the party, to whom such payment shall be made, or
7 purport to be made, shall be deemed sufficient proof of payment,
8 so as to take the case out of the operation of the provisions of
9 this chapter.
M. R. S. 120, ~ 17.
SECT. 25. If there are two or more joint contractors or joint
2 executors, 01' administrators of any contractor, no one of them
3 shall lose the benefit of the provisions of this chapter so as to
4 be chargeable by reason only of any payment, made by any other
5 or others of them.
M. R. S. 120, § 18.
SECT. 26. Every judgment and decree of any court of record
2 of the United States, 01' of this 01' any other State, shall be
3 presumed to be paid and satisfied, at the expiration of twenty
4 years after any duty 01' obligation accrued by virtue of such
5 judgment or decree to do or perform the matter or thing therein
6 required.
1821,52, § 13.
SECT. 27. All the provisions of this chapter shall apply to the
2 case of debt or contract, alleged 01' filed by way of set-off on the
3 part of defendant; and the time of such limitation of such debt
4 or contract shall be computed in like manner, as if an action
5 had been commenced therefor, at the time when the plaintiff's
6 action was commenced, unless deprived of the benefit of the
7 set-off, by the nonsuit or other act of the plaintiff, and when the
8 party so filing the set-off is thus defeated of a judgment on the
9 merits of such debt 01' contract, he may commence a new action
10 thereon within the time limited, as provided in the ninth section
11 of this chapter, for bringing a new action for the reasons therein
12 mentioned.
l821, 52, § 13,
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SECT. :28. None of the provisions of this chapter, respecting
the acknowledgment of a debt or a new promise to pay it, shall
apply to any sllch acknowledgment or promise made before
this chapter shall take effect as law; but every such last mentioned acknowledgment or promise though not in writing, shall
have the same effect as if no provision relating thereto had been
made as contained in this chapter.
SECT. 29. If at the time when any canse of action mentioned
in this chapter, shall accrue against any person, he shall be out
of the State, the action may be commenced within the time
herein limited therefor, after such person shall come into the
State, and if after any calise of action shall have accrued the
person against whom it shall have accrued, shall be absent from,
and reside without the State, the tin1e of his absence shall not be
taken as any part of the time limited for the commencement of
the action.
.
1821,52, § 9. M. R. S. 120, <§ 9.
SECT. 30. . No executor or administrator, after having given
bond and notice of his appointment as provided in chapter one
hundred and twenty shall be held to answer to the suit of any
creditor of the deceased, unless it shall be commenced within
four years from the time of his giving bond as aforesaid, excepting in the cases mentioned in said one hundred and twentieth
chapter where the provisions are distinctly stated.
SECT. 31. No writ of certiorari shall be granted unless the
appli-.:.ation therefor shal1 be made and filed within twenty years
next after the judgment complained of was rendered, provided
that the saving clause in the fourteenth section of this chapter
shall apply to this section also.

NOTES.
SECT. 6. This section is new, bnt seems necessary to remove doubts und avoid
apparent inconsistencies.
SECT. 9. In this section the words" other than snch acconnts as concern the
trade of merchandize, between merchant and merchant, their factors and servants," which are contained in the existing statute, are omitted in the revised
section. The change has been maue in the Mass. anu New York codes; and in
conformity to the decisions in Massachusetts and this State, citeu in the lOarrrin,
und it removes all doubt on a point, which has been long a perplexing one. b
SEc'r. 11. This is copied from the Mass. code, and seems to be in harmony
with the principles of justice. For this reason the commissioners have introduced jL
'
SEC'!'. 14. This section is in accordance with the constructi()n given by the
supreme COlll't in this State, unu renders the law plain as well as certain.
SECT. 20. This is a vcry important section, which has been copieu fi'om the
code of Mass. In that State, a statute wus passed in the year 1tl34, establishing
the principle stated in this section, The law on this subject has been altered in
England, by an act of Parliament, passed some years since; so that a verbal
acknowledgment or promise to pay a debt, made within six years next before the
'commencement of an action, will not take it out of the statute of limitations.
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Such being the law in Massachusetts, it is for the Legislature to decide whether
the citizens of this State should not enjoy a similar protection as is enjoyed in a
large commercial State, whose citizens and our own have such connections in
business.
SEC·I'. 21. This section, also, is to put an end to contradictory decisions by
declaring that 0. written new promise, by one joint contl'llctor, shall not bind
o.nothel'.
SECTS. 22 and 23. These are only directory as to the manner in which the
principles of the two preceding sections shall be applied, and the effect of them
realized.
SEC~·. 24. This seems to be only an enactment of a principle well settled,
that a mere endorsement of part of a note, made by the party hol~ing it, shall not
be deemed sufficient proof of payment to take the case out of th!!' statute.
SECT. 26. This section is declal'lltive of a principle of the common law.

CHAPTER 147.
OF LIMITATIONS OF REAL ACTIONS AND OF RIGHTS OF ENTRY.
Sect.

1.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.
14.
15.
16.

Rights of entry and of action barred in twenty years.
Computation to be made from the time the right first o.ccured, &c.
As to the time when such right first accrues.
Limitation of the principle of the preceding section.
Further as to til)le of entry.
Actions by ministers and other sole corporations. vVhen they may be
brought.
Saving as to infants, married women, &c.
.
If the person first entitled to make an entry, die during continuance of
disabilities, provision made, &c.
If tenant in tail, &c. shall die before the expiration of the time limited
for bringing action, what the consequences as to entry.
Saving in favor of minors, &c. when this chapter shall become Illuw.
Definition of disseizin, &c.
Limitations of actions by the State, and saving in favor of demandants,
when writ fails of service, or action abated, &c. or judgment arrested.
Descent or discontinuance, shall not affect the right of entry.
Rights of way, &c. may be acquired in twenty years.
LV10de in whic;l to prevent such acquisition.
Mode of giving the requisite notice.

SECT.

1.

No person shall commence any real or mixed action

Q for the recovery of lands, or make an entry thereon, unless

3
4
5
6

within twenty years after the right to make such entry 01' bring
such action first accrued, or wi thin twenty years after he or those
under or from whom he claims, shall have been seized or
possessed of the premises, except as hereinafter provided.
18:2!,62,§3.
SECT. 2.
If such right or title first accrued to an ancestor or
2 predecessor of the person who brings the action or makes the
3 entry, or to any other person from, by or under whom he claims
4 the sa.id twenty years, shall be computed from the time when the
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5 right or title, so first accrued, to such ancestor, predecessor aI'
6 other person.
1\'1. R. S. 119.
SECT. 3. In the constrllction of this chapter, the right of
2 entry, 01' of action to recover land, shall be deemed to have
3 first accrued at the respective times hereinafter mentioned.
4 First-When a person shall be disseized, his right of entry
5 shall be deemed to have accrued at the time of such disseizin.
6 Second-When he claims as heir 01' devisee of one who died
7 seized, his right shall be deemed to have accrued at the time of
8 such death, unless there is a tenancy by the courtesy or other
9 estate, intelwening after the death of sLlch ancestor 01' devisor in
10 which case iJis right shall be deemed to accrue, when such
11 intermediate estate shall expire, 01' when it would have expired
12 by its own limitation.
13 Tltird- When there is such an intermediate estate, and in all
14 cases, when the party claims by force of any remainder or
15 reversion, his right, so far as it is affected by the limitation
16 herein prescribed, shall be deemed to accrue when the interme17 diate estate would have expired by its own limitation, notwith18 standing any forfeiture thereof, for which he might have entered
19 at an earlier time.
M. R. S. 119.
SECT. 4. The preceding clause shall not prevent any person
Z from entering when entitled to do so by reason of any forfeiture
S or breach of condition, but if he claims under such a title, his
4 right shall be deemed to have accrued when the forfeiture was
M. R. S. 119.
5 incurred 01' the condition broken.
SECT. 5. In all cases not specially provided for, the right of
2 entry shall be deemed to have accrued, when the claimant 01'
S the person under whom he claims, first became entitled to the
4 possession o~ the premises under the title upon which the entry
5 or action is fOllnded.
M. R. S. 119.
SECT. 6. If any minister or other sale corporation, shall be
2 disseized, any of his sllccessors may enter lipan the premises,
3 or may bring an action for the recovery of them, at any time
4 within five years after the death, resignation 01' removal of the
5 person disseized, notwithstanding the twenty years after the
6 disseizin shall have expired.
M. R. S. 119.
SECT. 7. If, at the time when slIch right of entl'y 01' of action
2 upon or for any lands shall first accrue, the person entitled to
S sllch entry or action, shall be within the age of twenty-one
4 years, or a married woman, insane, imprisoned or absent from
5 the United States, sllch person, or anyone claiming from, by or
6 under him, may make the entry, or bring the action at any time
7 within ten years after sllch disability shall be removed, notwith8 standing the twenty years before limited in that behalf shall
9 have expired.
1821, 62, § 5.
SECT. 8. If the person first entitled to make sllch entry 01'
2 bring sllch action, shall die dllring the continuance of any of
3 the disabilities mentioned in the preceding section, and no deter4 mination or judgment shall have been had of or upon the title,
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right or action which accrued to him, the entry may be made on
the action brought by his heirs, or any other person claiming
from, by or under him, at any time within ten years after
his death, notwithstanding the said twenly years sball have
elapsed, but no such fLlrtber time for making such entry, or
bringing slIcb action, beyond what is herein before prescribed,
shall be allowed by reason of the disability of any other person.
M. R. S. 11 9. C. Mass. R. 3;28.
SECT. 9. vVhen a tenant in tailor a remainder man in tail,
shall die before the expiration of the period herein before limited for making any entry, or bringing an acti<bll for lands, no
person claiming any estate which sLlch tenant in tailor rcmaindel' man might have barred, shall make an entry, or bring
an action to recover such land, but witbin the period during
which the tenant in tail, or remainder man, if he had so long
lived, might have made sLlch entry or brought such action.

M. R. S. 119.
2

a
4
5
6
7
8
9
to
11
12
13
14
2
3
4
5
6
7
8
9
10
2
3
4
5
6
7
8
9

SECT. 10. The limitations herein before prescribed as to the
time within which an action may bc brought to recover any
land shall take effect from and after the thirty-first day of
December, eighteen hundred and forty, and if any person who
shall then be entitled to bring any real action which is to be
abolished after that day (as is mentioned in chapter
)
shall then be within the age of twenty-one years, a manied
woman, insane, imprisoned or without the limits of the United
States, the action may be brought at any time within five years
after such disability shall cease, or after the deatb of the person
so disabled: provided that no slIch action shall be maintained
after it would have been baned by the statutes of limitation in
forcc and immediately before the time when this chapter shall
become a law.
SECT. 11. To constitute a disseizin, or such exclusive and
adversary possession of lands, as to bar 01' limit the right of the
true owner thereof to recover the same, it shall not be necessary
that such lands shall be surrounded with fences or rendered
inaccessible by water, but it shall be sufficient if the possession,
occupation and improvement are open and notorious and comporting with the ordinary management of a farm, although that
part of the same which composes the woodland belonging to
such farm, and used therewith as a wood lot, shall not be
enclosed as before mcntioned.
1826,62, § 6.
SF-CT. 12. No real or mixed action for the recovery of any
lands shall be commenced by or on behalf of the State, unless
within twenty years from and after the day on which this chapter
shall become a law, or within twenty years next, after the time
of the aecruing of the title to the State. But when any writ in
a real 01' mixed actioll shall [uil of sufficient service or return by
an unavoidable [calise,] or by the default or negligence of any
officer to whom it was del ivered, or directed for service, or when
such writ shall be abated, or the action otherwise avoided 01'
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defeated for any matter of form, or by th~ death 01' intermarriage
or other disability of any demandant, accruing since the last
continuance, or if a judgment for the demandant shall be
reversed on a writ of error, the demandant may commit a new
action at allY time within six months after abatement 01' determination of the first suit-or reversal of the judgment of the
same.
M. R. S. 119.
SECT. 13. No descent or discontinuance of any kind, 01'
however occasioned, which may hereafter occur, shall take away
or defeat any right of entry or of action for recovery of real
estate.
M, R. S. 119.
SECT. 14. No person shall acquire any right or privilege of
way, air or light, nor uny other easement-from, in, upon or ovet'
the land of another by the adverse lise and enjoyment thereof,
unless such lise shall have been continued uninterrupted for
twenty years.
M. R, S. 60.
SECT. 15. And the owner of the land in such cases fol' the
purpose of preventing such right as is mentioned in the preceding section, may give notice in writing to the person claiming
such right or privilcge of his intention to contest slIch right or
easement; and such notice being served and recorded as hereinafter stated, shall be deemed an interruption of such use, and
prevent the acquisition of a right thereto by continuance of the
use thereof for any length of time.
S8CT. 16. And such notice may be given by an officel' as in
civil actions, by his giving to such claimant, or his agent or
guardian if in the State, an attested copy of such writing, or by
leaving the same at his dwelling house; or if not resident in the
State then a copy may be left with tenant 01' occupant, if there
be one, of the estate; and if not, then slIch copy shall be affixed
to the hOlIse or other conspiclIoUS part of the premises; and the
retul'l1 of the officer shall be made on the original writing; and
the whole be recorded ill the rcgistry of deeds in the county or
registry district, within which such estate lies, within three
months from the time 0[. such service. And such notice may be
given by the agent or guardian of the owner of the land.

NOTES.
SECT. 1.
As it is proposed in the chapter on real actions, to abolish all writs,
but writs of entry, this limitation of' twenty years is the form as it stands in the
existing statute of limitations. The changes pl'Oposed. in many of the sections
in this chapter, are designed to carry into execution the principles Rtated in Il.
number of the sections in the chapter on real actions by showing the manner in
which those principles are to be applied in practice, and fixes the time when the
statute shall commence its operation.
SECT. 2.
To the same point in regard to the case when the right first accrued
to an ancestor or predecessor.
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SECT. S. This section is so drawn us to remove ull doubt when a right of
entry or action, shall be considered as having accrued.
SEC'!" 4. To the sume point, but gives an alternative when a person has two
rights of entry, and gives him the right to enter b~fore the expiration of an intermediate estate by lapse of time, in case of a forfeiture of such estate.
SECT. G. This is a new one, tallen from the Mass. code; and the additional
five years are allowed, on account of the charges which may frequently occur as
to the person entitled to maintain the action.
SEC'!'. 12. 'l'here seems to be no good reason why the limitation should not
apply to the State as well as to individuals; but generally, the State is not bound,
unless by express provisions. This part of the ~ection is from the Mass. code.
SECT. 13. 'l'his same section is contained in the eighth section of the chapter
on real actions. See the note as to that section.
,SEC'!" 14. This section is understood as merely declarative of a settled principle of the common law; but it has been i:eemed useful to make it generally
known by enacting it.
SEC'l'S. 15, 16. These two sections, us well as the preceding one, are taken
fl'om the revised code 0[' Mass. And the object of the last two sections is to
prevent the acquisition of 3. right by mere nser, against the rights of any' owner
of property, by giving explicit notice of his determination to contest the intended
invasion.

OF THE RELIEF OF POOR DEBTORS.
ARTICLE 1. Of arrests and disclosures on mesne process.
1. No arrest on mesne process on contract, unless where specially provided.
2. Arrests when the debtor is about to leave the State, with certain restrictions.
3. In such case the debtor may be taken before two justices of the quorum,
if he request in order to disclose.
4~ Notice thereof to be given to the creditor.
5. Mode of examination.
6. J nstices may adjourn for not more than three days.
7. Prisoner may be released from arrest or remanded as the case may
require.
•
8. Creditors' lien on the attachuble property disclosed and how preserved.
9. Arrests authorized in actions not founded on contract.
10. Of disclosures on mesne process, when the debtor is not arrested.
] 1. And the effect thereof; and creditors' lien on property disclosed.
12. How such lien may be preserved OIl real estate.
13. Also on personal estate.
14. Of disclosures on mesne process by consent of parties.
15. In cases not specified, execution to l'lln against the debtor's body.
16. Certain property to be sccured to respond to the judD"ll1ent, on disclosure, though not attachable in its nature.
"
17. Person arrested lllay give bond to disclose within a limited time after
judgment.
ARTICLE II. Of al'l'ests and imprisonments on execution and of disclosures
thereon and after judgment and the effects thereof.
18. No arrests on executions founded on contracts, if the debt be less than
ten dollars.
19. Arrests in other caseS and the object thereof.
20. Bonds may be given to creditors by debtors arrested or imprisoned,Gondition of such bond and effect.
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Sect. 21. Debtor under such bond, or imprisoned, may apply to a justice for the
privilege of the oath ill section 28.
22. Of the citation to the creditol·.
23. Of the service thereof.
24. Examination to be had before two justices of the peace and of the quorum.
2.5 and G. Mode of examination.
27. VVhen justices shall administer the oath.
28. Form of the poor debtor's oath.
29; Of certain property disclosed, not liable to attachment.
30. To be accepted by the creditor within thirty days 01' returned.
31. Form of the certificate of the two justices.
32. Effect of such certificate.
33. Creditors' lien on real estate disclosed, secured.
34. Also on personal estate disclosed.
,
35. Proceedings by the debtor having given bonds under the seventeentb
section.
36. Debtor in such case may go at large whilst the lien continues on his
property disclosed, for thirt.y days.
37. Effect of the creditor's election to arrest on execution or otherwise.
38. Bond taken under the, 20th section, to be retul'lled to court, or kept for
the use of the creditor.
g9. Of the entering up of judgment on the bond.
40. Debtor may take the oath, tl.lOugh disqualified as a witness.
41. Creditor entitled to costs, if the debor fail in his application.
42. Release of the debtor on his oath, no discharge of the debt.
ARTICLE III. General provisions and rules applicable to certain specified
caSBS of aITest and imprisonment.
43. Effect of the mistah of an officer in fixing the amount of any bond.
'
44. Right to give bail not impaired by this chapter.
45. Suits on bonds authorized by this chapter limited to one year after the
forfeiture.
46. False disclosure declared to be peljury.
47. Creditor entitled to a special aotion in the case.
48. Judgment in such suit and the effect t.hereo£
49. Creditor's remedy against persons fraudulently assisting the debtor in
concealing his property from creditors.
50. Persons restrained for taxes to have the benefit of the provisions of this
chapter, as dehtors.
51. Verbal alterations in the form of the oath.
52. Also in the form of the certificate.
53. Privilerres extended to C'ollectors and officers arrested or imprisoned on
accouOnt of taxes committed to them.
54. Disabilities of persons committed for wilful trespass.
55. In what manner debtors claiming relief shall notify creditors, if.corporations aggregat,e.
56. Prison keeper may require support for the debtor from the creditor, if
debtor claim it as a pauper.
57. How the amount of the'expense shall be adjusted.
58. Notice of debtor's intonded disclosure to one creditor shall be sufficient
notice for all in the same suit.
59. Bffect of the creditor's voluntarily releasing' the debtor froll! arrest or
imprisonment on execution.
60. When the debtor's body is released the officer to enclose the fact on
execution.
61. Debt or scire facias mny be brought on the judgment, whether the
endorsement be made 01' not.
62. Judges of municipal 01' police courts may act as justices of the peace
and of the quorum in such cases.
ARTICLE IV. Special provisions relating to debtors to the State.
63. Imprisoned debtors to the State, may apply for reliE;f to the judge of the
district court.
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Sect. 64.
65.
66.
67.
u8.
69.
70.

Judge to notify the county attorney or attorney generul.
power of the jUdge to release such debtor.
He may release on payment of part only, from the whole claim.
Prison keeper to discharge the debtOl' accordingly.
Proceedings in vacation to be recorded as of the preceding term.
County commissioners to have like power, as judges of the district court.
Proceedings in case the debtor desire to take the oath specified in lhe
28th section.
71. County attorneys' duty to attend.
72. Of the oath and certificate in such cases.
73. Such debtor 5wearing falsely to suffer the punishment of payment.
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I.-Of a1'1'esis and disclostwes on 11'/,esne
p1'ocess.

SECT. 1.
No person shall be arrested on mesne process in any
suit brought on any contract, express or implied or brought on
any judgment founded on such contract except as provided in
the following section; and the writ or other process shall be so
varied as not to require the arrest of the defendant.
1835, 195) ~ 2.
SECT. 2.
Any person, whether a resident within this State or
not may be arrested and heM to bailor committed to prison on
mesne process on any contract express or implied, when the
sum demanded amounts \(rten dollllrs, or on a judgment founded
on contract, when the debt, originally recovered and still remaining due, is more than ten dollars exclusive of interest on such
judgment, when he is about to depart and reside beyond the
limits of this Slate with property or means exceeding the
amount required for his own immediate support; provided that
the creditor, his agent or attorney, shall make oath before a justice
of the peace to be cel'tified by such justice on the said process,
that he is reason to believe and does believe that such debtor is
about to depart and reside and to take with him propel·ty or
means as aforesaid, and that the demand in the said process or
the principal part thereof, amounting to at least ten dollars, is
due to him.
1835, 195, § 1,3. 1836, 245: ~ 1.
SECT. 3.
On any arrest or imprisonment by virtue of the preceding section, the debtor shall on his request be taken by the
officer or jailor, in whose custody he may be, before two disinterested justices of the peace and of the quorum in the county
to be by such debtor selected to disclose the actual state of his
affairs.
1835, 195, ~ 4.
SECT. 4.
The said jURtices shall thereupon Rppoint a suitable
time and place for hearing the parties and shall give such notice
thereof as they shall judge necessary to the creditor, his agent
or attorney; but such notice shall not be less than one day for
twenty miles' travel exclusive of Lord's day.
1835, 195, ~ 4.
SECT. 5.
If the debtor shall at tbe time and place appointed
make to the satisfaction of said justices a full disclosure of the
actual state of his affairs and of all his estate, property, rights
and credits 'in possession, expectation or reversion, ~nd answer
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all proper interrogatories in regard to the same, and shall sign
and otfer to make oath to the truth of his said disclosure and
answers before such justices, they shall administer to him such
oath and may hear sllch further and proper evidence as may be
otfered upon either side.
1835, 1 95, ~ 4.
SECT. 6.
And the said justices shall have power to adjourn
from time to time, if they see cause, and if either of the said
justices shall pot be present at such adjoul'l1men t, the other may
adjourn to another time; but no such adjournment or adjournments, shall exceed three days in the whole, exclusive of the
Lord's day.
1831, 520, ~ 7. 1825,414, § 4.
SECT. 7.
On such examination, the said justices may discharge
such debtor from arrest and imprisonment or remand him into
the custody of the jailor 01' other officer as the case may require;
and in case of such discharge, no execution issuing on the judgment in such suit or process, shall run against the body of such
debtor.
18:.28, 195, ~ 4.
SEC'l'. 8.
All attachable property disclosed by such examination, or so milch thereof as the creditor may designate to satisfy
his demand against the debtor shall be held as attached from
the time of such disclosure, and until thirty days after final
judgment as in other cases of attachment; and the officer shall
make retul'll thereof on the writ or process, certi(ying the fact
that the property was so disclosed, and if it be real estate shall
certify the same to the register of deeds as proyided in section
of chapter 11. And if the creditor require it, at any
time before final judgment in the suit, the officer shall take into
his custody any part of the personal property so disclosed, sufficient to secure the demand, and hold the same as in other cases.
SECT. 9.
In all actions not founded on contract or on a judgment on such contract, the original writ or process shall run
against the body of the defendant and he may be thereon
arrested and imprisoned 01' he may give bail as provided in
chapter one hundred fourteen.
1836, 245, ~ 2.
SECT. 10.
Whenever any person shall be served with an original writ or other mesne process, founded on such contract or
judgment, in any other manner than by arrest of the body, such
person may at any time before final judgment, appear before
any court or justice, before whom such writ or process may
be pending, or before a disinterested commissioner or commissioners to be appointed by such court or justice and may
submit himsel f to examination; and such court, justice or commissioner, shall after giving like notice of the time and place
of hearing as is provided in the fourth section then and there
proceed and take the disclosure of sllch person, and the like
proceedings shall be had before such court, justice or commissioner, as is provided in the fifth and sixth sections, when before
two justices of the peace and quorum, and with the like effect.
1835, 195, ~ 6.
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SECT. ] 1.
The whole examination, the said COUl't, justice or
commissioner, may, except as provided in the sixteenth section
of this chapter, adjudge and determine that the execution on
the judgment which the plaintiff may be recover in such suit
shall run against the property of the defendant only 01' othel'wise as justice may require on the facts so disclosed or proved;
and all attachable estate 01' property so disclosed, shall from the
time of such disclosure be held attached as provided in the
eighth section and be further subject to the provisions of the
two following sections.
1835, 195, § 6.
SECT. 12.
If the property so disclosed be real estate, the
2 said court, justice or commissioner, as the case may be shall
3 deliver to the plaintiff a certificate thereof, stating the names of
4 the parties and the amount of the claim in the writ, which the
5 plaintiff' shall cause to be filed with the register of deeds for the
6 county or district where the real estate is situated, within five
7 days after the date thereof, and the register shall proceed with
8 the said certificate in the same manner, as he is required to do
9 with the returns of officers making attachments on real estate
10 under the provisions of chapter eleventh and be entitled to the
11 same fees from the plaintiff.
SECT. 13.
If personal estate liable to attachment be disclosed
2 on application of the plaintiff stating that he is apprehensive
3 that said property may be removed or concealed, so as to render
4 it impracticable to seize the same on execution, the court in
5 term time, 01' any justice thereof in vacation, or justice of the
6 peat:e, before whom the suit is pending, may issue an order seal
7 of the comt or justice of the peace and signed by the clerk
8 of the court, or by the justice as the case may be, directing any
9 officer authorized to serve processes in such suit, to take such
10 property into his custody and hold the same as if originally
11 attached, which order such officer is hereby authorized to exe12 cute accordingly.
.
SECT. 14.
At any time before 01' after the retul'l1 day of any
2 such writ 01' process, as is described in the tenth section, the
3 parties to the suit may, pursuant to any agreement by them
4 made in writing, appear before any justice of the peace and of
5 the quol'llm, in the county where the suit may be pending, and
6 the defendant shall make the same disclosures and submit to
7 the same examination and proceedings as is provided in the said
8 tenth section, when had before a commissioner, and the record
9 of the same shall before final judgment be returned to the court
10 or justice before which the suit shall be pending; and the like
11 proceedings shall be had by such court or justice as if the same
12 disclosures had taken place before a commissioner duly ap"
13 pointed for the purpose.
1835, 195, ~ 6.
SECT. 15.
If no discloslIl'e and examination be made or had
2 before final judgment by the defendant,as is herein before proS vided, 01' if the result of such disclosure and examination should
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4 be adverse to the defendat)t's right to exemption from arrest,
5 the execution, which may issue against him on final judgment
6 shall run against his body.
1835, 195, ~ G.
SECT. 16. If on the disclosure and examination of any debtor
2 made pursuant to the fifth and tenth sections of this ehapter,
3 previously to final judgment, it shall appear that such debtor
4 possesses or has in his power, or has, with intent to protect the
5 same from his creditors assigned or secreted or otherwise dis6 poseu of any bank bills, notes, accounts, bonds or other con7 tracts or other property not exempted by any statute from
8 attachment but which cannot become at to be attached from its
9 nature or otherwise, such c1ebtor, if under arrest, shall not be
10 released, neither in any case shall his person be exempted from
11 arrest on any execution to be issued on the judgment to be
12 recovered in suit, unless the debtor shall assign and deliver to
13 such person, as the examining magistrates or court or commis14 sioners may appoint, all such property or so mueh thereof as
15 such magistrates, court or commissioners may adjudge to be
16 sufficient security for the creditor, to be held by such person
17 under the direction of the court or justice before which the suit
18 shall be pending, in trust for the parties in order that the same
19 may be applied and appropriated as hereinafter provided in
20 sections twenty-ninth and thirtieth.
SEC'.r. 17.
-Whenever any person shall be arrested or imprisQ oned on mesne process in any civil action, he may be also
3 released from such arrest by giving bond to the plaintiff with a
4 surety or sureties to the acceptance of the plaintiff, or approved
5 by two justices of the peace and of the quorum of the county
6 where such arrest Or imprisonment may be, double the sum
7 for which he is arrested or imprisoned, conditioned that he will
8 within fifteen days after the last day of the term of the court, at
9 which the judgment shall be rendered in snch suit, or after the
10 day of the rendition of judgment, if before a justice of the
11 peace, notify the judgment creditor, or his agent, or attorney to
12 attend at a certain place ill the county and at a. time to be fixed
13 within thirty days after such notice and not less than fifteen days
14 for the purpose of disclosure and exmniliation under tbe provis15 ions of the thirty-fifth seclion of this chapter, and that he will
16 at such time and place, submit himself to examination, make
17 true disclosure of his business, affairs and property on oath, and
18 abide the order of the justices of the peace and of the quorum,
19 thereon, in manner provided in thirty-fifth and in thirty-sixth and
~o thirty-seventh sect.ions; and said bond unle~s called for or
~1 accepted by the creditor shall be returned by the officer taking
22 the same to the court or justice where the suit is pending.
1835, 197, § 7.
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SECT. 18.
No person shall be al'l'ested on any execution issuecl on any judgment in any suit founded on any contract,
express or implied, where the debt is less than ten dollars exclusive of costs in any suit founded on any prior judgment or contract, where the amolJnt of the original debt remaining due is
less than ten dollars exclusive of interest and costs, and the form
of the process shall be varied accordingly.
1835,195, § 1.
SECT. 19.
In all other cascs and where except express provision is by law made to the contrary, executions shall run against
the body of the judg-men t debtor and he may be arrested and
imprisoned thereon, for the purpose of obtaining a discovery of
his property, wherewith to satisfy the same, as hereinafter stated.
1836, 245, § Z.
SECT. QO.
Wherever any debtor arrested 01' imprisoned on
execution issued on allY judgment in a civil suit shall give bond
to the creditor in execution with sufficient surety 01' sureties, to
be approved in writing by the creditor 01' by two justices of the
peace and of the quorum of the county, where~the arrest is made,
in double the sum for which he is so arrested 01' imprisoned,
conditioned that he will within six months thereafter cite the
creditor before two justices of the peace and of the quorum and
submit himself to examination, and take the oath prescribed in
the twenty-eighth section of this chapter, 01' pay the debt,
interest, costs and fees, arising in said execution 01' deliver himself into the custody of the keeper of the jail into which he is
liable to be committed under the said exeeution, he shall be
released from his said arrest 01' imprisonment.
1835, ) 95, § 8. 1836,245, § 4, 5.
SECT. 21.
Any debtol' on any judgment, who has given bond
pursuant to the provisions of the seventeenth and twentieth sections of this chapter, within the times limited by such bonds
respectively, and any person being in prison by force of execution, in a civil suit, may make application in writing to any
justice of the peace of the county in which he is arrested 01'
imprisoned, claiming to have the privilege and benefit of the
oath authorized by the twenty-eighth section hereof, or if the
said debtor be imprisoned, the keeper of the jail, shall [ifJ
requested by the debtor, make such application in his behalf.
1835, 195, § 9. 1839, 41Z, § 1.
SECT. 2Q.
The justice shall thereupon appoint a time and
place for the examination of the debtor, and shall give notice
thereof to the creditor by a citation uncleI' his hand and seal
which notification shall be serveu anu returned by any offleer,
who is qualified to serve any ci vi! process between the same
parties.
183o, 195, § 9.
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SECT. 23. The notification shall be served on the creditor by
reading it to him, or by leaving an attested copy thereof at his
last and usual place of abode fifteen days at least before the
time appointed for the examination, if the creditor be alive and
within the State; otherwise it shall be served on the person who
was his attorney in the suit, the executor or administrator of a
deceased creditor, or some known authorized agent, and if no
such representative can be found in the State, a copy of the
notification shall be left in like time with the clerk of the court
01' justice of the peace, from whom the execution issued.
18:35, 195, § 9.
SECT. 24. The examination shall be had before two disinter2 esteci justices of the peace and of the quorum for the county
3 and the justices shall have like power to adjourn as is provided
4 in section sixth. .
18:35, 195, § 10.
SECT, 25. The justices shall examine the notification and
2 return, and if they deem the same correct, they shall examine
3 the debtor on his oath, concel'lling his estate and effects and
4 the disposal thereof, and his ability to pay the debt for which he
5 is committed, and they shall also hear any other legal and per6 tinent evidence that may be adduced by the debtor or by the
7 creditor.
1835, 195, § 10. M. R. S.
SECT. 26. The creuitor may upon such examination propose
2 to the debtor any intel'l'ogatories propel' to the inquiry and they
3 shall, if required by the creditor, be proposed and answered in
4 writing, and the answers shall be signed anci sworn toby the
5 debtor; and the creditor may have a copy of the interrogatories
6 and answers certified by the justices on paying therefor the same
7 fees, as for a deposition of the same length.
M. R. S.
SECT. 27. If upon such examination, the justices shall be
2 satisfied that the debtor's disclosure is tme and shall not disS covel' any thing thereby inconsistent with his taking the oath set
4 forth in the next section, they may proceed to administer the
5 same accordingly.
1835, I D5, § 10.
SECT. 28. The oath shall be in the form following, to wit,
2 I
do solemn Iy swear (or affirm as the case may
S be) that I have not any estate, real or personal, in possession or
4 remainder, except the goods and estate expressly exempted by
5 statute from attachment and execution, and whatever property
6 I have disclosed; and that I have not since the commencement
7 of this suit, or the time when the debt or cause of action 01' any
8 part thereof on which this suit was brought, was contracted by
9 me directly or indirectly, sold, loaned, leased, or otherwise dis10 posed of or conveyed or entrusted to any person or persons
11 whomsoever, all or any part of the estate real or personal,
12 whereof I have been the lawrul owner or possessor with any
13 intent 01' design to ser.ure the same 01' to receive or expect any
14 profit, advantage or benefit therefrom to myself or others with
15 an intent or design to defraud any of my creditors. So help
2
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16 me God; (or this I do under the pain and penalties of perjury)
17 if the debtor affirms.
1835, 195, ~ 10. 1836, 245, ~ 7.
SECT. Q9.
Whenever from the disclosllre of any debtor
2 arrested 01' imprisoned on any execution, it shall appeal' that he
3 possesses or has under his control any bank bills, notes, accounts,
4 bonds or other contracts 01' any propeny /lut exempted expressly
5 by statute from attachment, but which cannot be come at to be
6 attached; and if the creditor and debtor cannot agree to apply
7 the same in part or if! full discharge of the debt, the debtor
8 choose one disinterested person, the justices a second, and the
'9 creditor, 01' in case of his absence, 01' refusal, the same justices a
10 thi I'd, who sha II under oa t h a ppra ise and set off su ch property or
11 enough of the same to satisfy the amount of the debt, costs and
12 charges. If the creditor will accept the same, it may be there13 upon assigned and delivered by the debtor to the creditor and
14 applied ill satisfaction of his demand in whole 01' in part as the
15 case may be. If any particular article of propel·ty thus ap16 praised and set off, andllecessary and convenient to be applied
17 in satisfaction of the execution should exceed the amount 01'
18 balance due thereon, and not be divisible in its nature, the
19 creditor shall have a right to take the same on advancing to the
20 debtor the overplus, on securing the same to the satisfaction of
21 the justices.
1839, 412, ~ 2.
SECT. 30.
If the creditor be absent, 01' shall not then conclude
2 to accept the same as aforesaid, the uebtol' shall deposit with
3 the justices an assignment in writing to the creditor of all the
4 property thus appraised and set off and the justices shall make a
5 record of such proceedings and cause the property so disclosed
6 to be safely kept and secured for the term of thirty days thel'e7 afterwards to be delivered to the creditor with the assignment
8 aforesaid, on his demanding the same within that time. If not
9 so demanded they shall be returned to the debtor.
1839,412,~2.

31. After the administering of the oath aforesaid to the
debtor and the property disclosed as provided in the two preceding sections, shall have been duly secured the justices aforesaid
shaJl make out and deliver to the debtor a certificate under their
hands and seals in the form foJlowing, to wit:
1835, 195, ~ 10.
SECT.

2
3
4
5

6
7
8
9
10
11
12
1;3
14
15
16

STATE OF MAINE.
ss.-'1'o the sheriff of the county of ~ or his deputy
and to the keeper of the jail at ~-- (or to any coroner or
constable as the case rpay require.)
(L. s.) We the subscribers, two disinterested justices of the
(L. s.) peace and oC the quorum, in [and] for said county o f - hereby certify that - - - - a poor debtor arrested on a certain
execution i~stled by (here insert the name and style of the court
or of the justice of the peace and the amount of the judgment
and date of the judgment and execution) and committed to the
jail at ,
aforesaid, (or enlarged on giving bonds to the
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creditor as the case may be) hath caused - - the creditor, to be
notified according to law of his the said debtor's desire of taking
the benefit of the - - chapter of the revised statutes of this
State" entitled of the relief of poor debtors," that in OUl' opinion) he was clearly entitled to have the oath prescribed in the
twenty~eighth section of said chapter administered by us, and
that we have after due caution to him, administered said oath to
him .. Witness our hands and seals this
day of ____
in the year 18 - ~ Justices of the peace
5 and of the quorum.
SECT. 32, The said debtor on delivering the said certifiate
to the prison keeper or filing it in his office, shull, if imprisoned
be set at liberty, so far as relates to the said execution, and his
body shall forever thereafter be free from arrest on the same, and
on every subsequent execution to be issued on the same judgment 01' on any other judgment founded tJlereon; except as
provided in sections thirty-fol1l'th and forty-seventh of this
chapter.
1835, 195, § 10.
SECT. 33. Whenever any debtor in execution, shall disclose
before two justices of the peace of the quorum, as provided in
this chapter, any real estate liable to be levied UpOll by virtue of
such execution, the said justices shall give the creditor a certificate thereof, stating therein the moni-es of the parties and the
amount of the execution, and the creditor shall have a lien on said
real estate for thirty days thereafter, provided he shall file the said
certificate with the register of deeds of the county 01' district
where the real estate lies, within five days from the dqte of sueh
disclosure and [the] register shall make elltry thereof and proceed in like manner as is befure mentioned in section twelfth.
1831, 20, § 5.
SECT, 34. If the debtor shall as aforesaid, disclose any personal estate, liable to be levied UPOll by said execution the creditor shall alsp have a lien thereon or so mueh thereof, as the justices in their record, shall [judge] to be necessary for the term of
thirty days; and if the debtor shall transfer, coneeal or otherwise
dispose of the personal property so disclosed or designated
within the time aforesaid or snffer the same to be done, or if he
shall refuse to surrender the same on the demand of any proper
officer, having an execution on the same judgment, the de btol'
shall receive no benefit from the certificate described in the
thirty-first section; and the creditor may recover against the
debtor 01' any person fraudulently aiding or abetting in the said
transfer, cone-ealment 01' disposal, double the amount due on the
said execution, to be recovered in an action on the case; and
qny execution on a judgment in sueh action shall run against the
body of such debtor and other persons so aiding or abetting
provided however that the payment of such judgment, shall be
also a satisfaction of the original debt.
1831, 520, § 5.
SECT. 35. Any debtor, who may have given bond on mesne
proce5s to his creditor, pursuant to' the provisions of the seven~
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teenth section of this chapter, may after judgment apply to a
justice of the peace of the county in which he was al'l'ested,
'and the said justice shall issue a notification to the creditor or
his agent or attorney, and an examination and disclosure may
7 be hud within the times specified in the condition of said bond,
8 before two justices of the peace and of the quorum, and the like
9 proceedings shall be had and the like consequences shall result
10 therefrom, as herein before provided for the case of a debtor
1 L disclosing after anest or imprisonment on execution, excepted
12 us mentioned in the following section.
1835, 195, § 7. 1836, 245, ~ 8.
SECT. 36. If on such examination it appeal' that the judgment
2 debtor, at the time of sllch examination, has any real or per3 sonal estate liable to altachment or levy under execution, or
4 that he has other property sllch as is described in the twenty5 ninth section oC tltis chapter, the said debtor shall by the justi6 ces be permitted to go at large upon the bond given at the time
7 of his unest during the thirty days in which the creditor's lien
8 shall exist on the property disclosed; und during that tel'm, the
9 creditor may anest the debtor on execution or enforce his lien
to on the property disclosed at his election.
183.5, 195, ~ 7. 1836,245, § 8.
SEc'r. 31. If the creditor shall make his election to arrest the
2 debtor on the execution within the thirty days, and the proper
3 officer having the execution shall return, that the debtor is not
4 found, the bond given on mesne process shall be forfeited, and on
5 judgment thereon, execution shall be awarded to the creditor for
6 the amount of his judgment in the original suit and interest
7 thereon. If the creditol's do not arrest the debtor within that
8 time, the person of the debtor shall be forever discharged from
9 any execution issued on or founded upon such judgment, unless
10 he shall avoid arrest on the execution us aforesaid.
18:35, 195, ~ 7. J 836, 245, § 8.
SECT. 38.
Every officer serving an execu tion and taking a
2 bond, as provided in the twentieth section hereof shall return
3 the bond therewith for the benefit of the creditor who shall be
4 entitled to receive the same on filing a copy thereof with the
5 clerk of the court 01' justice to whom such execution or bond is
6 returned. The creditor shall also be entitled to receive from
7 the prison keeper uny such bond in his hands on the like terms.
1836,245, § 5.
SECT. 39. If the debtor fail to fulfil the condition of any such
2 bond, the same shall be forfeited and judgment in uny suit on
3 such bond shall be rendered for the amollnt of the execution
4 and costs and fees of service with interest thereon at the rate of
5 six per cent. by the year until the breach of the bond and after
6 such breach, at the rate of twenty-five per cent.
1835, 195,~8.
SECT. 40.
No debtor shall be precluded from taking uny oath
Q prescribed in this chapter for his relief on account of his having
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been convicted of any crime or being otherwise disqualified to
testify as a witness in judicial proceedings; alld nothing herein
contained, except as provided in the thirty-fulII'th and fortyseventh sections, shall prevent any debtor, who shall filii to
obtain his discharge from obtaining a certificate at a future
examination for the same debt.
.
1835, 195, ~ 10.
SECT. 41.
If any debtor shall fail in his application for a discharge from arrest 01' imprisonment, the creditor shall recover
his costs to be taxed as in actions before justices of the peace;
and the justices shall award the same, and issue execution
accordingly.
1835,195, § 10.
SBC'.r. 42.
INo release of any debtor or prisoner under the provisions of this chapter, shall affect 01' impair the right of the
creditor to his debt or demand; but the same shall remain in full
force against the property 01' estate of the debtor in the same
manner, as if such release had not been given.
1835, 195, § 12.

III.-Gene1'al provisions and 1''Ules applicable
to ce1'tain specified cases of a1'1'est and 'imprisonment.

ARTICLE
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SEC'I'. 43.
Whenever any officer h01ding a debtor under arrest
or imprisonment shall be required to take from him any bond
described in this chapter, and from mistake, accident or misapprehension, shall in fixing the penalty of such bond, exceed or
fall short of the sum required by law, sueh bond shall notlVithstanding be valid, and the officer shall not be responsible to either
party to a greater extent than the damage actually sustained
thereby,
SECT. 44.
Nothing contained in this chapter, shall impair the
right of any person to bail on mesne process.
18:35, J 95, § 7.
SECT. 45.
No suit for the breach of any bond authorized to
be given by this chapter shall be sustained unless commenced
within one year after the forfeiture.
1835,195, § 8.
SECT. 46.
Every debtor authorized or required to disclose on
oath or affirmation by the provisions of this chapter, who shall
wilfully disclose falsely, or withhold or suppress the truth, shall
be deemed guilty of the crime of perjury, and punishable therefor as provided in chapter.
1835, 195, ~ 11.
SECT. 47.
For the offence described in the preceding section
tbe creditor may commence against sucb debtor, whether otherwise criminally prosecllted or not a special action on the case,
particularly alleging the false oath and the fraudulent concealment of such debtor's estate or property, and on oath before
some justice of the peace, may declare his uelief of the truth of
the allegations in the writ and declaration and the justice
administering the oath shall certify the same on the writ, and
thereupon the debtor shall be held to bail, or in default thereof
committed to jail to abide the jugdment in the suit.
1835, 195, § 11.
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SECT. 48. If the creditor prevail in slIch suit, judgment shall
be rendered ag'linst sl1ch debtor for double the amount of the
debt and charges on the former jlldgment, and the debtor may
be arrested and committed to prison on ally exeeution issued on
the judgment last recovered without any privilege of release or
discharge, except by payment or the consent of the creditol"
1835, 1U5, § 11.
SECT. 49. Any person, who shall knowingly aid or assist any
debtor or prisoner in any fraudulent concealment or transfer of
his property to secure the same from creditors and to prevent
the seizure of the same by attachment or levy on execution, shall
be answerable in a special action 011 the case to any creditor,
who may sue for the same in double the amount of the property
so fraudulently concealed or transfel'l'ed, not however exceeding
double the amount of sueh creditors just debt or demand.
1835, 195, § 13.
SECT. 50. Any person al'l'ested or imprisoned by virtue of any
wal'l'ant for the collection of any public tax shall be entitled to
the privileges of this ac~ and subject to the obligations of the
same in all respects, as if al'l'ested or committed on execution
for debt and for all the purposes of notice and other proceedings
relating to the discharge for arrest or imprisonment of the person
taxed, the as~essors of the town, plantation 01' parish, by whom
such warrant was issued, shall be regarded as the creditors.
183.'), 19f>, § 14. 1836, 24 5, ~ 5.
SECT. 51. In case of the taking of the oath set forth in the
twenty-eighth section of this chapter, the same may be varied
by substituting for the words" commencement of the suit" or
the time when the dcbt 01' cause of action or any part thereof
on which this suit was brought was contracted by me "the following assessment of the tax for which I have been arrested" and
for the words" any of my creditors," the following "any town
planta tion or parish."
] 835, I 95, ~ 14. 18:36, 245, ~ 5.
SEGT. 52. In such case the certificate of diseharge shall be
varied by substituting the words "a warrant for taxes" for
exemption and" assessors" for" creditors."
J 835, J 95, ~ 14. 1836, 245, ~ 5.
SECT. 53. Whenever any constable, collector, or deputy
sheriff, sball be arrested or committed to jail fill' default on
account of any taxes committed to him to collect, such constable, collector or deputy sheriff, shall be subject to the provisions
of this chapter and have the privileges thereof; and in all proceedings under the same the assessors of the town, plantation or
parish assessing such taxes shall be deemed the creditors and
corresponding verbal alterations sh91l be made in the oath anci
certificate mentioned in twenty-eighth and thirty-first sections.
1836, 245, ~ 6.
SrecT. 54. "'henever in pursuance of the provisions of one
hundred ninth section of chapter aile hundred fifteen in the trial
of any action of trespass upon property: any court or jury, or
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justice of the peace, shall have determined that such trespass
was committed wilfully, and the court or justice, shall have
made a record of the (act, and the same shall have been noted
on the margin of any execution on such judgment; and if the
judgment debtor be thereupon arrested, he shall be committed
to prison and shall not be entitled to give any of the bonds pro·
vided in this chapter for the liberation of his person; and in
case such person shall apply to take the oath described in the
twenty-eighth section, no notice shall be issued to the creditor
until at least thirty days after the commitment of the debtor.
1833,51, § 1.
SECT. 55. 'Whenever in any proceeding under this chapter
for the relief of any debtor, the creditor shall be a corporation
aggregate, the notification to be issued thereon may be served
upon any individual, upon whom service of any original writ or
summons may be made pursuant to sections forty-two and forty.
three of chapter one hundred fourteen, or upon the attorney of
the cOl'poration in the suit; provided that it shall not be necessary to extend the time of notice beyond the terms mentioned
herein.
SIi:CT. 55. Whenever any person shall be committed to prison
on mesne process or on execution, the keeper of the prison if he
see cause, may require of the creditor his agent or attorney
security for the payment of the expense of supporting sllch
debtor in case he shall claim relief as a pauper; and unless
within eight days after such request, security be furnished, satisfactory to the keeper, or money paid. in advance from time to
time, so far as necessary for the support of such debtor, the
keeper may release him from his confinement.
1835, 195, § 15.
SECT. 57. In case of any dispute about the price of any arti.
cles furnished a prisoner confined for debt., the county commissioners may determine the same, not however in any case
exceeding the amount pel' week specified in the thirty-fourth
section of chapter thirty~two.
1855, 1 95, ~ 15.
SIi:CT. 58. Whenever notice shall be given by any jailor
under the fifty-fifth section of this chapter to the creditors, or
by any debtor to his creditors of any intended disclosures under
the provisions of this chapter in order to be released or protected from arrest 01' imprisonment, and there be more than one
creditor in the same sllit, such notice given to anyone of sllch
creditors being within the State, shall be deemed sufficient for
all.
SECT. 59. Any creditor who may have caused his debtor to
be arrested 01' imprisoned on execution may dischal'ge him from
such arrest 01' imprisonment, by giving to the officer making the
arrest, or by leaving with the keeper of the prison a written pel'mission for sllch debtor to go at large, and such discharge shall
not operate to release the goods and estate of the debtor from
the debt and costs due, but the body of such debtor shall be
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8 forever exempted from al'l'est or imprisonment on such execu9 tion 01' at any future process 01' suit founded upon the same
10 judgment.
1822,209, § 27. 1828,410, § 3.
SECT. 60. If the body o! any person al'l'ested or imprisoned
2 on execution shall be released ill any of the modes authorized
3 by this chapter, the officer having such debtor in custody, shall
4 at any time on the request of the creditor after such release,
5 endorse upon the said execution a certificate of the fact of such
6 release and tho cause thereof; and if the day of the retu\'ll of
7 such execution have not arrived, the same may notwithstanding
8 such release be levied on the goods and estate of the debtor;
9 and if the return day be passed, the same may also be renewed
10 like other executions with the exception of the authority.
1828, 410, § 3.
SECT. 61. Whether such endorsement be made in the exemp2 tion or not, the judgment on which the same was issued may be
3 revived 01' continued in force with the said exception, by an
4 action of debt, 01' on scire facias to be brought as in other cases
5 of judgment.
SECT. 62. The judge of any municipal or police court within
2 his county, shall have the same powers and be subject10 the
3 like duties and obligation under this chapter as any justice of
4 the peace and quorum in the same county.
1836, 245, § 10.
ARTICLE
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IV.-Special pTovisions 1'elat'ing to debtm's to
the State.

SECT. 63. Any person committed to jail in any county in this
State on any execution, warrant of distress 01' any otller final
civil process for a debt, penalty or costs due to the State may
make application in writing to the judge of the district court,
having jurisdiction in said county for relief, whether the said
court shall be in session 01' not; and it shall be the duty of the
said judge on such application to appoint a convenient time and
place to inquire into the circumstances of the petilioner.
1830, 458, § 1.
SECT. 64. Previolls to proceeding in the hearing of such
petition, the said judge shall give notice in such mode as he may
think propel' of tbe pendency of such application to the county
attorney for the county in which tllO commitment shall have
been made, 01' to the attorney general, and it shall be the duty
of such atto\'lley to attend the hearing in behalf of the State
and he shall receive from the State a reasonable compensation
therefor.
1830, 458, § 1.
SECT. 65. The said judge shall consider aU such proper evidence as may be offered on either side and if he think proper
may require the oath of the petitioner to all 01' any of the facts
by him staled; and if he shall be satisfied that the prisoner is
unable to pay any part of the amount due on the process on
which he is committed, he may order his discharge from impris-
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7 onment, having first administered to him, if he think propel', an
8 oath substantially in the form of the oath prescribed by the
9 twenty-eighth section of this chapter.
1830,458, § 1,2.
SECT. 66. If on such examination it shall appeal' to sueh
2 judge that such prisoner is able to pay only [a part] of the
3 amollnt due on sllch 'process, the said judge shall ordet' his
4 release from imprisonment; and, if he think it more for the
5 interest of the State, may order the whole debt to be discharged,
6 upon his paying or securing sllch sum of money or assigning to
7 the State such securities on property at such time and in such
8 manner and to be deposited with sllch public officet' as the judge
9 shall direct.
18.30, 458, § 2.
SECT. 67. The prison I(eepet' having charge of such debtor
2 shall be th~reupon authorized to release him from confinement
3 or to give him a full discharge from the demand, on such terms
4 as the judge shall have prescl'ibed.
1830, 458, § 2.
SECT, 68, If such proceedings be had at any time, when the
2 district court shall not be in session for slIch county, the judge
3 shall cause his adjudication and discharge to be entered of record
4 as of the last preceding term of the court in the said county,
1830,458, § 3.
SECT, 69. The courts of county commissionet's in their resQ pective counties at a regular session 01' a majority thereof in
3 vacation may exercise the same powers and their proceedings
4 shall have the like effect, on application made to ntem, as is
5 providcd in the six preceding sections in reference to the judge
6 of any district court.
SECT, 70, Any person committed on execution, as mentioned
2 in the sixty-third section, who may be desirous of taking the oath
3 as prescribed in the twenty-eighth section, may make application
4 to the jailor having him in cllstody, and such jailor shall apply
5 in writing to a justice of the peace in his behalf, and the said
6 justice shall thereupon issue a notification, as prescribed in the
7 twenty-second section, directed to the cOllnty attorney for which
8 the commitment is made and the said notification shall be served,
9 returned and proceedings thereupon had in the same manner and
10 with the like effect, as in cases where notice is served on indi11 vidual creditors or their attornies.
1830, 458, § 4,
SECT. 71. It shall be the duty of the said county attorney on
Q such notice to attend by himself, 01' some competent substitute
3 at the timc and plaue specified in the said notification, as attot'l1ey
4 for the State, for which service he shall receive a reasonable
5 compensation.
1830,458, § 4.
SECT, 72. Upon ;lUch examination, the justices of the peace
Q an!i of the quorum, before whom the debtor shall thus appeal',
3 may if they see canse, administer to him an oath, substantially
4 like that prescribed in the twenty-eighth section, with proper
5 verbal alterations to conform to the case, and may grant a similar
6 certificate of discharge, which shall have a like effect, as in the
7 Cases before mentioned,
18'30, 458, § 4
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NOTES
The object of this chapter has long been a matter of frequent and varied legislation in this State. The commissioners have approached it with much diffidence
and have ventured to propose but very few, if any, new principles, lest they should
add more to the troubles, which have been inflicted upon this complex, difficult
and important topic. If the law is in some of its principles defective, we have
felt on this peculiar concel'll, that it was the business of the legislatue to introduce
snch remedies as shall vindicate the charac tel' of the people for the preservation
of good faith in their contracts, as well as protect the weak, from the oppression
of the strong. Considering the acts passed in 1835, and subsequently, as the
best evidence of what is tbe sentiment of the community on the personal rights
of the debtor, we have therefore aimed at such an arrangement of existing provisions, as that they shall be better understood, and at such amendments of particular parts as shouldl'ender the whole consistent and operative.
SECT. 4. The notice here proposed is the same as is required to un adverse
party when a deposition is to be taken, and seems as short as is practicable, and
some notice ought to be given to the creditor.
SECT. 8. This section proposes methods to secure to the creditor the benefit
of such available property, as the debtor may disclose, by means analagous to the
existing mode of attachment, vi. also sections, 12, 13, 33 and34 of this chapter.
SECT. 16. A precaution of the kind here proposed is necessary to secure the
benefit of the equitable provisions of the act of 1839, ch. 412, § 2, to the creditor.
SECT. 19. Imprisonment of the debtor, as a punishment or mode of extorting
payment of a debt from an honest debtor unable to pay, has ceased to be a principle in our laws. Confinement is only permitted as a process to secure to the
creditor a disclosure of the resources of a debtor, so far as a creditor has a right
to know them.
SECTS. 29 and 30. These sections are founded on the basis of the second
section of the act of 1839, ch. 412 and contain an attempt to carry into effect
the intention of that law. The precautions here introduced are not intended to
prolong the confinement of the debtor, but merely to give time to the creditor to
make examination before the property is returned to the debtor in order to determine his election, the debtor's person having been liberated.
SECT. 43. This equitable provision is inserted to revive a principle contained
in the act for the relief of poor debtors, passed in 1822, and seems consistent
with the general spirit of legislation in this State, by sustaining public officers in
the honest exercise of their duties.
SECTS. 58 and 69. The provisions in these sections are new.

