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Seor. “4:~When such minor, being above the age of fourte;en
years, shall reside more than ten miles from the place of holding
the next probate court, his nomination of a guardian may be
certified to the judge of probate by a justice of the peace, which
shall have the same effect, as if made in the presence of the
judge: ,

Secr. 5. Every guardian appointed as aforesaid, shall have
the custody and tuition of the minor, and the care and manage-
ment of all his estate, and shall continue in office, until the minor
shall arrive at the age of twenty-one years—unless sooner dis-
charged according to law ; provided however, that the father of
the minor, if living, and in case of his death, the mother, while
she remains unmarried, being themselves, respectively competent
to transact their own business, shall be entitled to the care of
his person and education.
4 Mass. 675. 6 do. 273. M. R. S.

Secr. 6. No executor or administrator on an estate shall be
appointed guardian to any minor, interested therein.

_ 1821, 51, § 46.

Secr. 7. The judge of probate in any county may appoint
guardians to the following persons, though more than twenty-one
years of age, belonging to such county, on application in writing,
if any of the friends, relations or creditors of such person or of
the selectmen or overseers of the poor of the town where he
belongs. 1821, 51, § 49.

First-—insane persons, inclading insane married women,
whose husbands have left them, without making provisions for
their support ; 1828,380,¢§ 1, 2.

Secondly—spendthrifts, who by excessive drinking, gaming,

“idleness, or debauchery of any kind, shall so spend, waste or

lessen their estate, as to expose themselves or their families to
want or suffering or their towns to charge or expense ; and-—
1821, 51, § 53,
Thirdly—such persons as by excessive drinking, gaming or
debauchery, shall render themselves incapable of managing
their own affairs. 1832, 13, § I.
Fourthly—convicts committed to the state prison, for a term
not longer than one year and not for life.

Secr. 8. Before appointing any such guardian except in the
last mentioned instance the judge shall issue his warrant to the
selectmen of the town where the person resides, concerning
whom, such application is made, requiring them to make inquis-
ition into the facts stated in the application ; and the selectmen
shall decide upon such evidence, as they may be able to obtain,
whether the facts so stated are true; and as soon as may be,
they shall report the result to the judge. 1832, 13,§ 1.

Secr. 9. If on the report of the said selectmen, and on due
notice to the person, concerning whom the application is made,
and a hearing thereon by the judge of probate, he shall adjudge
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such person to be insane, or a spendthrift or incapacitated, as
aforesaid, he shall appoint a guardian or guardians, with the
powers hereinafter specified.

Sect. 10. Provided, that whenever the selectmen or the over-
seers of the poor of such town are the applicants, and it shall
appear, that they have given at least fourteen days notice thereof
to the person concerning whom the application is made, by
serving him with a copy of their application, the judge, if such
person is present, or on such further notice, as he may think
reasonable, if any, may appoint such guardian, if he finds it
proper, without any further inquisition, such as is provided in
the eighth section. i

Secr. 11, Whenever application shall have been made, as
2 provided in section seventh of this chapter, and notice shall
3 shall have been issued thereon, by the judge of probate, the
4 applicants may cause a copy of thenr application and the order
5 of court thereon to be filed in the registry of deeds for the
6 county ; and if a guardian shall be appointed thereupon all con-
7
8
9
10
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tracts, excepting for necessaries, and all gifts, sales or transfers
of real or personal estate made by the person who is subject of
such application, after the filing of the same, as aforesaid, and
before the termination of the guardianship, shall be void ; pro-
11 vided that this section shall not be construed as adding by impli-
12 cation any thing to the validity of any such act by any such
13 person previously to the filing of such copy as aforesaid.
1821, 51, § 53.
Secrt. 12, When a guardian shall have been appointed under
such application, the judge shall make an allowance-to be paid
by the guardian, from the ward’s estate, for all reasonable
expenses incurred by the ward in defending himself against the
complaint, M. R.8.79, § 14,
Sect. 13, When such person shall reside on lands, not within
any incorporated town, all acts authorized to be done by the
selectmen, respecting the guardianship of such person, shall
and may be done by the assessors of the district or tract, if it
be an organized plantation in the same county.
M. R. 8. 79, § 15.
Secr. 14. Guardians appointed under the provisions of said
seventh section shall have the custody of the person of the ward,
if such ward reside within the State, excepting so far as the
court of probate, from time to time may otherwise order.
' 1821, 51, § 49, 53. 5 Mass. 427.
Secr. 15. Every guardian appointed for minors or other per-
2 sons under the provisions of this chapter, shall give bond to the
3 judge of probate in such sum and with such surety or sureties
4 resident within this State as the judge shall accept, conditioned
5 as follows:
6 First—TFor the faithful discharge of his trust;
7 Secondly—To render a true and perfectinventory of the estate,
8 property and effects of his ward, as appraised by three persons
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9 under oath, to be appointed by the judgé of probate, within the
10: time limited by law; : ek
11 Thirdly-—To render a just and true account of his guardian-
12.ship as:often as, and whenever by law fequired ;—and,
13 Fourthly—At the expiration of his trust, to-pay dnd.deliver
14 over all monies and property, which on. a final. and just settle-
15 ment-of. his accounts, shall appear to be remaining in his hands.
1830, 470, § 11. 1821, 51, § 46, 49, 53. 1832, 183, § 1.
Seer 16, On the appointment of every guardian, under any
of the foregoing provisions, the judge of probate, shall appoint
three suitable disinterested persons, to appraise the estate of the
ward, in like manner as estates under administration, may be
appraised as is mentioned in chapter one hundred ‘and six sec-
tions twenty-three and twenty-four, and the guardian shall retarn
the inventory under oath within such time as the judge in his
warrant to the appraisers shall direct, if the ward be a minor,
and in all other cases, within thrce months after the appoint-
ment of the guardian.
1832, 13, § 1. 1821, 51, § 47. 1880, 470, § 3, 11.
Sect. 17.  Upon complaint made to the judge of probate by
any guardian, or by the ward, or by any creditor or other person
interested in his estate, or by any person having claims thereto,
in expectancy, as heir or otherwise, against any. one suspected
of having concealed, embezzled or conveyed away any of the
money, goods or effects of the ward, the judge may cite and
examine such suspected person, and proceed with him as to such
charge, in the same manner as is provided respecting persons
suspected of concealing or embezzling the effects of a deceased
testator or intestate. 1821, 51, § 50... 1832, 13, § 2.
Sect. 18. If any guardian having the charge and custody of
any money, bill, note, bond, evidence of debt, or any property
whatever, belonging to his ward, shall in violation of his trust
embezzle the same, or fraudulently convert the same to his own
use, he shall be punished by fine not exceeding five thousand
dollars, or confinement to hard labor for a term not exceeding
ten years, or both, according to the circumstances of the offence.
1825, 315, § 8.
Secr. 19. The guardian appointed under the provisions of
this chapter, shall manage the estate of his ward, frugally and
without waste, and apply the income and profits thereof so far
as may be necessary, for the comfortable and suitable mainte-
nance of the ward and his family, if there be any; and if the
income and profits be insufficient for that purpose, then from the
capital; and whenever any exigency by law authorizing a sale
of any real estate of the ward shall occur, the guardian shall
apply for a license to sell the same to some proper court, and
having sold the same, shall apply the proceeds to the purposes
contemplated by his licence. 1821, 51, § 51,
Secr. 20. Every such guardian, shall pay all just debts due
2 from the ward, out of his personal estate, so far as it may prove
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sufficient without disposing of effects necessary for the use and
comfort of the. ward and his family, if’ any, in case of deficiency
thereof, then out of the real estate as provided in chapter one
hundred and thirteen. 1821, 51, § 51. 1830, 470, § 5.
Seer. 21,  Such guardian, shall also settle all accounts of the
ward, and demand, sue for, and receive all debts due to him, or
may, with the approbation of the judge of probate compound
for the same, and give a discharge to the debtor upon such
terms as the judge of probate may authorize; and: he shall
appear for and represent his ward in all legal suits and proceed-
ings, unless where another person is appointed for that purpose,
as guardian, or next friend.

1830, 470, § 5.
Secr. 22. The guardian may join in, and assent to a parti-
tion of the real estate of his ward, either upon a petition for
partition or other legal process; and he may assign and set out
dower in the said estate to any widow entitled thereto, and may
appoint an appraiser of rcal estate on any execution either
against, or in favor of his ward,

M. R.S. 2 Pick. 382.

Secr. 23. Any judge of probate in liis county, on the appli-
cation of a guardian, or of any person interested in the estate
of any ward, after notice to all other persons interested, may
authorize or require the guardian to sell; or transfer any stock
in the public funds or other personal property held by him, as
guardian, and to invest the proceeds of such sale, and also all
other monies in his hands, in real estate, or in any other manner,
that shall be most for the interest of all concerned j—and the
judge may make such further order, and give such dircctions, as
the case may require, for managing, investigating and disposing
of the effects in the hands of the guardian, or for buying in,
any particular estate, or remainder, or reversion, or mortgage or
other incumbrance, upon any rcal estate belonging to the ward,

1321, 51, § 56. -
SecT. 24. No married woman, during her coverture, shall be
appointed gnardian of any minor, or other person; and if any
female guardian be named after any such appointment, her
authority as such shall cease ; neither shall her husband hecome
guardian in her right. 1821, 51, § 54.
Secr. 25. The judge of probate may dismiss any guardian of
a minor oc other person, whenever it shall appear necessary, or
on the request of such guardian, and if the case require it,
appoint another guardian in his place; provided that the judge,
previously to any removal, except by request to the guardian,
shall give fourteen days notice to such guardian, to appear and
shew cause to the contrary, 1821, 51, § 55.
Secr. 26. On the marriage of any female ward, under the
age of twenty-one years, the authority of her guardian, as such,
shall cease. ~

7
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Secr. 27. Every guardian, shall render and settle his account
with the judge of probate at least once in three years and as
much oftener, as the judge may cite him for that purpose.

1830, 470, 4§ 10.

Sect, 28. On neglect or refusal to settle his account as afore-
said, such guardian shall be deemed to have broken the condi-
tion of his bond, notwithstanding the ward may be indebted to
him, and liable to be removed therefor ; and he shall also forfeit
all allowance for his personal service, unless it appear: to :the
judge, that such neglect arose from sickness or other unavoidable
accident. ' 1830, 470, § 10. 4 Mass. 1086,

Secr. 29, On the scttlement of every guardianship account
except when intended as a final one, the judge shall examine
the bond of the guardian, and if it be found insufficient, either
in.amount or in the responsibility of the sureties, he shall require
a new and sufficient one. Should such bound not be given, as
required, the guardian shall be removed and a new one appointed
in his place, 1830, 470, § 10. 4 Mass. 106.

Sect. 30. When an account is rendered by two or more joint
guardians, the judge of probate may, in his discretion, allow the
same, upon the oath of any one of them. M. R. 8.

Secr. 31, Whenever a person above the age of twenty-one
years for any cause specified in this chapter, shall have had a
guardian appointed over him by any judge of probate, such
appointment shall be deemed evidence of the continued
disability of such person to have the management of his pro-
perty, until otherwise adjudged by the court of probate, not-
withstanding the death or resignation, or removal of the guardian;
and a new guardian may be appointed without further interven-
tion from the selectmen. Whenever on application of any such
person, or otherwise, the judge shall find, that such disability has
ceased, he ¢hall order the property of the ward remaining undis-
pesed of to be restored to him, excepting such legal compensa-
tion as the guardian is authorized by law Lo receive for his

. services, 1821, 51, § 51.

Secr. 32. The guardianship, which shall be first lawfully
granted of any person residing without the State, shall extend
to all the estate of the ward within the same and shall exclude
the iurisdiction of the probate court in every other county.

M. R. 8. 79, § 31.

Secr. 33. Nothing contained in this chapter, shall impair or

" affect the power of any court of common law, probate court, or

justice of the peace, to appoint a guardian to defend the inter-
ests of any minor, or other incapacitated person, in any suit
pending in such court, nor their power to allow or appoint any
person, as next friend of such minor or incapacitated person, to
commence, prosecute or defend any suit in his behalf.

M' Rt S‘ 79’ § 9-
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NOTES.

Sect. 5. This section defines principles settled by judicial decisions, Vi. 4
Mass. vep. 675, Gth do. 273. ;

Skcr. 7. A new provision is here introduced for the appointment of guardians
of convicts committed to the state prison for more than one year and for a term
less than for life. As they are beyond the reach of personal process for debt and
cannot attend to their own business, the provision may be advantageous both to
them and their creditors if they have property and owe debts. 'T'he case seems
parallel to the one immediately preceding it, in this section. When a pevson is
so imprisoned for life, the law already provides for administration on his estate, as
if he were dead. Vi stat. 1837, c. 292, § 3.

Secr. 12, This precaution seems to be proper in order that the ward may be
secure againsi an ofiensive process, being placed at a great disadvantage by the
provisions in the preceding section,

Sect. 22, This section expresses the power of the guardian to act in certain
¢ases wherein the existing law seems not sufficiently explicit.

Sec1. 23.  As cases may occur, when the direction of the judge on the appli-
cation of others may be necessary, as well as his conserit on the application of the
guardian in other cases, the provisions of this section are extended for that pur-

use.
P Sects. 30, 31, 32, These sections are new, but supposed not to be inconsistent
with the present apprehension of the law.

CHAPTER 111,
OF TESTAMENTARY TRUSTEES.

Sect. 1. Of the bonds required, and their condition,

2. When bonds may not be required.

8. Trustee, neglecting to give bonds, considered as declining.

4. When a trustee may resign.

5, No person required to accept the trust, as executor or administiator of a
former trustee.

6. When a trustee may be removed.

7. Vacancies to be supplied by the judge of probate.

8. How the property shall vest in new trustees,
9. Same subject. :

10. Olf; the bonds and inventory, required of trustees, by the judge of pro-

ate.
11. Of the appraisal, .
12, Courts to authorize a sale, and investment of personal property, or of
real estate.
13. Chancery powers,

14. Proceedings on bonds of trustees, for breach of condition.

Sect. 1. Every person, who shall be appointed a trustee for
2 minors or others,}under any last will, excepting such as are
3 exempted by the succeeding sectious of this chapter shall
4 before entering on the duties of his trust, give bond with suffi-
5 cient surety or sureties, to the judge of probate for the county
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in which the will shall have been proved, and in such sum as
the judge shall prescribe—with condition as follows—

First—That he will faithfully execute such trust, according to
the.will of the testator, so far as consistent with ]a\v

Secondly—That he will make a true and perfect inventory of
the real estate, goods and chattels, rights and credits of such
minors or others, to be returned into the probate office of such
county at such time as the judge shall order.

flimle——-That he will annually render to such judge an
account of the income and profits thereof, and of his payments
and expenses, or at such other times as the judge shall direct ;
and

Fourthly—That at the expiration of such trust, he will adjust
and settle his accounts with the judge, and will pay and deliver
over all balances and sums of money or other property that may
be due, and give possession of the other estate belonging to
such minors and others, with which he may have been entrusted
to the persons entitled thereto, 1821, 51, § 58,

Sect. 2. In the following cases, bonds shall not be required
of such trustee, unless for special reasons the judge shall deter-
mine it to be necessary—

First—The testator shall have requested or directed, that such
bond should not be required.

Secondly—When all the parties interested in the trust fund if
of full age and legal capacity, shall in writing signify to the
judge of probate their request, that such bond should not be
required ; and

Thirdly-—When the trustee, not being before required to give
bonds, shall have entered upon the duties of his trust, before
the taking effect of the provisions of this chapter.

Secr. 3. Every person appointed a trustee, as-aforesaid, who
shall neglect to give such bond, within such time as the Judge
of probate shall allow for that purpose, shall be considered as
having declined the trust. 1821, 51, § 59.

Secrt. 4. Every such trustee, may upon his own request, be
allowed to resign his trust, when it shall appear to the judge of
probate, proper to allow the same. 1821, 51, § 60.

Sect. 5, No person succeeding to such trust, as executor or
administrator of a former trustee, shall be requued to accept or
retain the same against his will.

Secr. 6. When any trustee appointed either by the testator
or the judge of prohate, shall become insane, or otherwise inca-
pable of discharginghis trust, or evidently unsuitable therefor
the judge may upon notice to such trustee, and all others inter-
ested, remove him and appomt another in his stead.

1821, 59, § 62.

SE(‘T. 7, When any person appointed a trustee shall decline
or resign the trust, or shall die before the objects thereof are
accomplished, if no adequate provision is made by the will for
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4 supplying such vacancy, the judge of probate, shall, after notice
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to all persons interested. appoint a new trustee, to act alone or
jointly with others, as the case may be. 1821, 59, § 61.

Secr. 8. Every trustee appointed by the judge of probate
under the provisions of this chapter, shall have and exercise the
same powers, rights and duties, whether as a sole or joint trustee,
as if he had been originally appointed by the testator; and the
trust estate shall vest in him, in like manner as it did or would
have vested in the trustee, in whose place he is substituted.

1821, 59, § 61.

Secr. 9. The judge may order such conveyances to be made
by the former trustee, or his representatives, or by the other
remaining trustees, as may be proper, to vest in the trustee newly
appointed, either alone or joiwntly with others, the estate and
effects, as the case may be.

Secr. 10. Every trustee appointed by the judge of probate
shall, before entering upon the duties of his trust give bond in
the mannér prescribed in the first section ; excepting only that
the judge may dispense with the making and returning of an
inventory, by any substituted trustee, whenever he shall think
such inventory unnecessary ; in which case the condition of the
bond shall be altered accordingly. Without the acceptance of
such bond by the judge, no right nor authority shall vest in the
said trustee.

Secr. 11. In all cases, when an inventory is required to be
returned by any trustee, the estate and effects shall be appraised
by three suitable persons to be appointed and sworn as is pre-
scribed by law, with respect to the estate of a deceased spec-
tator. M. R. 8.

Seer. 12, The judges of probate having jurisdiction of the
trust, in their respective counties and also the supreme judicial
court in any county, may on the application of the justice, or
of any person interested in the trust estate, after notice to all
other persons, interested therein, authorize or require the
trustee, to sell any stock in the public funds or in any corpora-
tion, or any other personal estate, or effects held by him in trust,
and to invest the proceeds of such sale, and also any other trust -
monies in his bands, in real estate or in any other manner, that
shall be most for the interest of all concerned therein ; they
may also authorize the sale of real estate held as aforesaid, and
give such further directions, as the case may require, for man-
aging, investing, and disposing of the trust fund, subject to any
provisious, contained in the will, respecting such fund, and pro-
vided this section shall not restrain the exercise of any powers
given by the terms of the will.

1821, 51, § 58. M. R. S. 69, § 11.

Secr. 13, The said courts respectively, may hear and deter-
mine in equity, all other matters relating to the trusts mentioned
in this chapter. M. R. 8. 69,§ 12.
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Sucr. 14, Any bond given by a trustee, as provided in this
2 chapter, may be put in suit by order of the judge of probate,
-8 for the use and benefit of any person mteresleg in “the trust
4 -estate ; and the proceedings in such suit shall be conduéted in
5 the manner prescribed in chapler one hundred thirteen with
6 respect to bonds given by administrators, 1821, 51, § 74.

NOTE.

Seor. 12, In this section the judge of probate may direct as to the investment
of funds by the trustees as well as to permit any investment proposed, a pro-
vision intended to .protect the rights of all who may be interested in the trust
estate. It may also be convenient_ for the trustee to obtain in some cases the
direction of the judge to authorvize any important act contemplated by him, prior
to its performance, to relieve himself from future responsibility,

CHAPTER 112.

OF SALES OF REAL ESTATE BY EXECUTORS, ADMINISTRA-
TORS, GU'It‘XRDIANS, AND OTHERS UNDER SPECIAL LICENSE
OI* COURT.

Mect, 1. When judges of probate may license sales of real estate,

., Sales to be by auction, unless otherwise ordered,

. Appeals allowed on such applications,

. Concurrent jurisdiction of 8. J. coutt, and D. court.

Of the bonds required.

. Form of the oath,

. Notice previous to granting license.

. Effect of a bond of indemmity by parties interested in the estate.

. Of the notice of sale.

10. Certificate of judge of probate, when necessary or on applications to
other coutrts,

11. Other evidence. ‘

12. When the certificate of the overseers of the poor necessary.

13. Proceedings for sale of estates of persons deceased, or wards not belong-
ing to this State.

14, Same subject,

15. Evidence of the appointment of foreign executor, administrator or guar-
dian,

16. Sales may be adjourned fourteen days.

17. Licenses to remain in force one year only,

18, Limitation of suits to recover back lands sold.

19. Evidence of notice of sale, how perpetuated.

20. Licenses to sell real estate at private sale,

21. Oath and bond in such cases.

22, License applicable to a particular offer to purchase,

23, Jurisdiction in one county may be extended, in cage, 8zc.
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Sect. 24. License for private sale, applicable to sales by auction,

Ot O W

25. Wife of an insune ward, &c. may join with his guardian in a sale, and
of proceedings to be had thereon.

26. Same subject.

27, Same subject,

28. Judge of probate to authorize deeds, pursuant to a contract of the
deceased.

29. Court may prescribe in what order lands shall be sold.

80, Operation of the deed of the person licensed.

31. What estate may be the subject of such sale.

82. Surplus proceeds of sale considered real estate, for purposes of distri-
bution.

38. Presumptive heirs of wards may appear as parties in interest, on appli-
cation for sale of their lands.

34. Costs when the granting of a license is objected to.

35. Requisites of a valid sale against heirs, &c.

36. Requisites against such us claim adversely to the title sold.

37. Neglect or misconduct of the person licensed, a breach of his bond.

38. Certain cases to be embraced in the construction of this chapter.

Secr. 1. Judges of probate in their respective counties, shall
have power to license the sale of real estate, and certain inter-
ests therein, in whatever county the same may be situated in the
following cases—on application— 1821, 51, § 68.

First—Of executors, administrators and guardians of minors
and other incapacitated persons to authorize them to sell so
much of the real estate of their testators, intestates and wards,
respectively, as is necessary for the payment of just debts and

- legacies and incidental expenses of sale and charges of admin-~

istration or gunardianship, and when there is not sufficient per-~
sonal estate for the support of such wards. 1821, 52, § 2.
Secondly—Of such executors, administrators and guardians in
like cases to sell so much real cstate, held in mortgage, and
seizin and possession thereof being had for breach of the con-
dition thereof, or which has been set off on execution to such
executor, administrator or the ward of such guardian, as may
be necessary for said objects, notwithstanding the right of
redeeming the same, may not have been foreclosed.
1821, 52, § 2.
Thirdly—Of guardians of minors, and other incapacitated
persons, so much as is necessary for the payment of debts and
expenses of guardianship and incidental charges, notwithstand-
ing there may be a reserve of personal property of the wards,
provided that it appear more for the advantage of such wards,
or their families. 1823, 224, § 1. 1830, 470, § 5.
Fourthly—Of guardians in addition to the provisions of the
preceding specifications to sell so much of the real estate of
their wards, as will raise not exceeding one hundred dollars
more in anticipation of accruing expenses. 1830, 470, § 4.
Fifthly—Of executors, adininistrators and guardians as afore-
said, when license might be granted for any of the foregoing
purposes, and it should appear, by the petition, and proof exhib-
ited in support of the same, that by a partial sale of any entire
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portion, the residue would be greatly depreciated, to authorize
the sale of the whole or such entire parts thereof as will not
injure the residue, 1830, 470,§.4,...1821,52, § 3.

Sixthly—Of the friends or guardians of minors and. other
incapacitated persons, that the guardians or some other suitable
persons may be authorized to sell any real estate of the wards,
including lands held in mortgage or levied upon by execution
when it fully appears, that it would be for the benefit of the wards,
that the same should be disposed of and the proceeds thereof
put out at interest, thongh not requisite for other purposes.

1821, 52, § 5, 6. 1883, 62, § 1. 1837, 296, § 1.

Seventhly—Of friends or guardians of minors and others under
guardianship, who are owners of lands on which any trees or
timber shall be standing and it shall be made to appear, that the
interests of the wards would be promoted by having the trees
or timber sold, and the proceeds thereof put on interest, to
authorize the guardian of any such minor or other suitable per-
son to sell said trees and timber or any part thereof for the
purpose aforesaid. 1833, 76, § 1.

Eighthly—Of any husband, resident in the county of such
judge, whose wife is insane, that he'may be authorized, on such
terms and conditions as the judge may think proper to require,
to make sale for a valuable and suflicient consideration of any
real estate held by him in right of his wife ; and—

1885, 160, § 1.

Ninthly—Of public administrators in the case defined in sec-
tion eleventh of chapter one hundred and seven.

1835, 153, § 3.

Provided, that the executor, administrator or guardian shall
have reccived his appointment as such from the judge granting
the license, or from his predecessor.

Secrt. 2. LExcepting where otherwise specially authorized as
hereinafter provided, all the sales under the provisions of the
preceding section shall be by public auction.

1821, 52, § 3.

Sect. 3. Ap appeal shall be allowed from any order, decree,
denial or decision of any jndge of probate, respecting any
petition for such license, in like manner as in other cases.

1821, 51, § 68,

Skcr. 4. The supreme judicial court in every county, and
any district court in any county, within its district, shall have
original concurrent jurisdiction with the court of probate in all
cases specified in the first section of this chapter; and the right
and conditions of appeal may be exercised and applied from the
district courts to the supreme judicial court as may be from the
probate court. 1821, 52, § 3, 5, G.

Skcr. 5. Executors, administrators and guavdians in all cases
of license obtained to sell real estate, shall before proceeding
to make such sale, give bond to the judge of probate of the
county in which they were originally appointed respectively, in
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an amount and with sureties to his satisfaction, with the follow-
ing conditions:

First—That they shall observe all the provisions of law for the
sale of real estate by executors, administrators and guardians,
and use due diligence in executing the trust ;—and

Secondly—That the proceeds of the sale, shall be truly applied
and accounted for according to law, 1830, 470, § 6.

Secr. 6. Before fixing upon the time and place of sale, they
shall in substance take and subscribe the following oath before
the judge of probate, in whose county they were originally
appointed, or before some justice of the peace, whose certificate
shall be returned to the said judge, and the same shall be filed
and recorded by the register, viz :

«“] — do solemnly swear, that in disposing of the estate
of ——— which I am licensed to sell by the court
held at on the day of 18 I will use my
utmost endeavors to dispose of the same in such manner as will
produce the greatest advantage to all persons interested therein.”

1821, 51, § 69,

Sect. 7. No license shall be granted for the sale of any such
real estate by any court to any executor, administrator, guardian
or other person as aforesaid, until after at least fourtcen days
previous personal notice, or notice given three weeks succes-
sively in such newspaper as the court shall order, to all persons
interested in the property, of the time and place of hearing, that
they may appear and object, if they see cause. If any party
interested, reside without the State such special notice may be
given, as the court may direct. i 1821, 52, § .

Secr. 8. Such license shall not be granted to any executor,
administrator or guardian, if any of the parties interested in the
estate of the person deceased or under guardianship shall give
bond to the said executor, administrator or guardian, in a sum
and with sureties to be approved by the court, conditioned to
pay all sums for the payment of which license might otherwise
be granted under the petition, so far as the goods and chattels,
rights and credits of the person deceased, or under guardianship
shall be insufficient therefor, provided that such bond shall be no
bar to any future application for the same purposcs, if the obli-
gors on reasonable notice and demand shall at any time, fail to
perform the condition thereof. . 1821, 52, § 2.

Seer. 9. Every person licensed as aforesaid to sell the estate
of any person deceased or under guardianship, shall, previous
to such sale, give thirty days notice thereof by posting up notifi-
cations in some public place in the town, where the estate lies in
two adjoining towns, and in the town, where the said deceased
last dwelt, or where the person under guardianship resides, if
within the State ; or by causing an advertisement thereof to be
published three weeks successively in such newspaper as the
court, who may authorize the sale shall order, the first publica-
tion being thirty days before the sale.

8
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Seet. 10.  Every application for the sale of any estate under
the provisions of the fifth specification of the first section of this
chapter, when made to the supreme judicial court or to any dis-
trict court, shall be accompanied by a certificate from the judge
of probate of the county where such estate was inventoried,
showing the value of the real and personal estate of the person
deceased or under guardianship and the amount of his just
debts, or legacies, if the case require it; and also the opinion of
such judge of probate, whether it be necessary that the whole or
a part of the estate should be sold, and if part only, what part;
and in all applications before said courts by guardians of minor
children under the sixth specification aforesaid; a-certificate
must likewise be produced from the judge of probate in the
county where such minor’s estate was inventoried, stating that
in his opinion it would be for the interest of such minor, that the
whole or a part of his said estate should be sold for the purpose
specified, and if part only, what part. 1821, 52, § 4.

Sect. {1.  Any court authorized to grant licenses, under the
provisions of this chapter, may examine under oath the peti-
tioner or any other persons, whether interested or not, touching
the truth of the facts set forth in any such petition.

1821, 52, § 4.

Secr. 12, No license to sell the estate of any person, under
guardianship, not a minor or insane person, shall be granted,
unless the guardian or other person applying shall produce to
the court a certificate under the hands of the overseers of the
poor, of the town where the ward resides, if within this State,
giving their consent and approbation of the sale and their
opinion as to the amount proper to be raised by such sale,
excluding debts contracted by gaming, and if applicable to the
case, whether it be necessary to sell a greater amount in value
of land, to prevent injury to the residue.

' 1821, 52, § 5,6,

Seer. 13, The supreme judicial court, and any district court,
in any county within the limits of their respective jurisdictions,
may grant license to executors and administrators, on the
estates of persons deceased, who at the time of their décease
resided out of the State, and also guardians of such minors and
other persons under guardianship, not living within the State,
producing evidence of their appointment as hereinafter provided,
to sell and convey such real estate or imterest therein lying
within the State, in the same way and manner and under the
same regulations as are provided in this chapter for the sale of
such estate by executors, administrators and guardians appointed
under authority of this State. 1821, 52, § 5, 6.

Seer. 14.  All proceedings necessary to be had before any
judge of probate within this State respecting such sale, as is
provided in the preceding section, shall be had before the judge
of probate within and for the county where such real estate
lies, and the bond required of the person licensed shall be given
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to the same judge. No certificate in such case shall be required
of the oversecrs of the poor in any place. 1821, 52, § 5, 6, 9.
Secr. 15. Whenever any executor, administrator or guardian,
has been duly approved or appointed by any court having pro-
bate jurisdiction in any other of the United States, a certified
copy of such approval and appointment submitted for examina-
tion to any judge of probate in this State and by him allowed
and ordered to be filed and transcribed upon the records in the
registry of probate for his county, shall be sufficient authority
to entitle such executor, administrator or guardian to all the
rights and powers of such appointment, so far as effected by
the provisions of the thirteenth section of this chapter.
1821, 52, § 10,
Srcr. 16.  Any sale, appointed and notified and appointed
under the provisions of this chapter, may be adjourned for a
time or times not exceeding fourteen days in the whole at the
discretion of the person licensed, he giving such reasonable
notice of such adjournment as circumstances may permit.
is21, 52, § 11.
Sect, 17, No license granted under any of the provisions of
this chapter, shall remain in force longer than one year from its
date. 1821, 52, § 12.
Secr, 18, No action for the recovery of any estate, sold under
the provisions of this chapter by an executor, administrator or
guardian, shall be maintained by any heir or other person claim-
ing underthe deceased testator or intestate, unless it be com-
menced within five years next after the sale; and no action for
any estate sold in like manner by a guardian shall be maintained
by the ward, or by any person claiming under him, unless it be
commenced within five years next after the termination of the
guardianship ; excepting only, that persons out of the State,
and minors and others under any legal disability to sue at the
time when the action shall first accrue, may commence such
action at any time within five years after the removal of the
disability or their return to the State; and no entry shall be
rade, unless by judgment of law, upon any lands sold as afore-
said, with a view to avoid the sale, unless within the times of
limitations before prescribed for the commencement of an
action. 1821, 52, § 12. M. R. 8. 71,§ 37.
Secr. 19. The affidavit of any person duly licensed to make
sale of any real estate, or of any person employed by such
licensed person, taken within eighteen months next following
the sale of such real estate, and filed in the probate court, and
recorded with one of the original advertisements of the time,
place and estate to be sold, or a copy of such advertisement,
are hereby declared to be one mode of perpetuating the evi-
dence, that such notice was given ; and a copy of such affidavit
certified by the register of probate, shall be competent evidence
thereof; or the affidavit may be taken as provided in section
twenty-third of chapter one hundred five. 1821, 52, §15.
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Seer. 20. In all cases where the supreme judicial court—
any district court, or any judge of probate, may by the provis-
ions of this chaptel, license any person to sell any real estate
by auction, the said courts respectively, may authorize: them to
make sales from time to time at private sale, if it shall appear for
the interest of all concerned. 1826, 342, § 1. 1830,.470,:§ 4.

Secr.- 21 Every person thus licensed, shall be required to tale
the-same: oath, and execute and file with the judge of probate,
like bonds, as is required of persons licensed to sell by auction ;
but the notice to be given of the time and place of sale shall
be such as the court in their license may direct, exceptmg as
directed in the following section.

1826, 342, § 1. 1830, 470, § 4.

Secr. 22. Whenever on such application to sell estate at
private sale, it appears by the petition of any executor, admin-
istrator or guardian, and the evidence adduced, that an advan-

~tageous offer.has been previously made to him by any person,

for such estate or any part of the same, and that the interest of
all persons concerned, will be best promoted by an immediate
acceptance of the same, the said courts or the judge of probate,
having cognizance of such petition, may authorize a sale of the
property on such terms as they see fit, to such individual with or
without public notice at the discretion of the person licensed ;
the person licensed giving bonds and taking oath as in other cases.

Sect. 23. When the real estate for the sale of which license
may be necessary, lies in two or more counties, the judge of
probate or other court having authority to grant license to sell
the estate in either of said countles, may also include in such
license; the whole or any part of the estate in any of the other
counties in the State-~—which might be liable to be sold for the
same objects, if the court had regular jurisdiction of the same.

» 1826, 342, § 1.

Srct. 24. Any person duly authorized to sell real estate at
private sale, may notwithstanding if he see cause, sell the prem-
1ses by auction, at any time within the term of his license, he
complying with all the requisitions of law for sales by auction,
together with any particular conditions contained in his afore-
said license.

Secr. 25. Whenever the guardian of any insane or other
person, not a minor, shall have obtained license from any court
empowered to grant the same, to sell the interest of his ward in
any estate held by him in right of his wife, it shall be lawful for
her to join with such guardian in the sale and conveyance -
thereof, and any deed executed by her with the said guardian,
for a sufficient consideration, shall be as effectual, asif executed
by her with her husband when under no legal disability.

1828, 980, § 3.

Seer. 26. Whenever any guardian as aforesaid, shall have
obtained license to sell the real estate of his ward and the wife
of such ward shall release her contingent right of dower therein
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to the purchaser, either in the same deed with the guardian or
another deed duly acknowledged and recorded, she shall be
forever barred from claiming any dower in the premises.
1828, 380, § 4.
Secr. 27. It shall be competent for the guardian with the
consent of the judge of probate, to whom he is accountable, to
make any agreement in writing with such'wife, as to the invest-
ment or other disposal of such part of the proceeds of sale of
the whole property for her separate use as may be equivalent to
her interest in the same, and the said judge of probate or the
supreme judicial court shall have power'to enforce such agree-
ment as a subject of trust, upon principles of equity.
1828, 380, § 3.
Sect. 28. Judges of probate may authorize any executor or
administrator of any deceased person, whose estate is subject
to his jurisdiction, to execute deeds, in order to carry into eftfect
bonds, agreements or covenants in writing whether sealed or not,
whenever it shall be made to appear to them on petition of the
person contracted with, as aforesaid, that the deceased in his
life time, entered into any such contract to convey real estate to
him, but was prevented by death, and that the petitioner has
performed, or stands ready to perform whatever condition was
required of him by the terms of the contract. 1839.
Secr. 29. On granting license to any executor, administrator
or guardian for the payment of debts, legacies or expenses of
administration, it shall be competent for the court, granting the
same, to prescribe in the license, what particular portions of the
real estate shall be sold, and in what order agreeably to the pro-
visions of the last will of the testator or on such principles of
equity, as they may find applicable, 6 Mass. 151.
Sect. 30. Any deed made, executed and recorded in due
form of law for a fair and adequate consideration, in pursuance
of any license under the provisions of this chapter, shall be
effectual to pass to the purchaser all the estate, right, title and
interest in and to the granted premises, which the testator or
intestate at the time of his death or the person under guardian-
ship or other person on account of whom the license was granted,
might convey by a like deed, if living and not incapacitated.
1821, 52, § 2.
Secr. 31. Lands of which the testator or intestate died seized
in fee tail, general or special, and also all such estate as he had
fraudulently conveyed, or of which he had been colorably dis-
seized, with intent to defraud his creditors, shall be liable to be
sold under any license for the payment of his debts under the
provisions of this chapter, as also provided in chapter
1821, 52, § 1. 14 Mass. 137.
Secr. 32, In all cases of sales by an executor, administrator,
husband or guardian, of any part or the whole of the real estate
of his testator, intestate, wife or ward, under a license granted
by any court, by virtue of the provisions of this chapter,
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whether such executor, administrator or guardian, shall have
been appointed in this State or elsewhere, and - wherever the
husband may reside, the surplus of the proceeds:of the sale,
remaining on the final settlement of the accounts of such pro-
ceeds shall be considered, as real estate and be disposed of
amongst the same persons and in the same proportions; as. the
real estate would have been by the laws of this State, if it had
been: sold. M. R. S. 71, § 34. 9 Pick, 130.
Secr.. 33.. All those who are next of kin, and heirs apparent
or presumptive of the ward, shall be considered as interested in
the estate and may appear as such and answer to-the:petition of
any guardian or other person for the sale of his estate ; and when
personal notice is required to be given, they shall be notified as
such, 3 Mass. 398. M. R. S. 71, § 29.
Secr. 34. If any person interested, shall appear and: object
to the granting of any license prayed for under the provisions
of this chapter, and if 1t shall appear to the court, that either the
petition, or the objection thereto, 1s unreasonable, they may in
their discretion award costs to the party prevailing.
1821, 52, § 14. M. R. 8. 71, § 36.
Secr. 35. In case of an action, relating to any estate: sold
under the provisions of this chapter, in' which an. heir, or other

- person claiming under the deceased, or the wife or her heirs in

case of a sale of her estate by her husband, or the ward or any
person claiming under him, shall contest the validity of the sale,
it shall not be avoided on account of any irregularity in the
proceedings, provided it shall appear-—

Tirst—that the license was granted by a court of competent
jurisdiction and that the deed was duly executed and recorded—

Secondly—that the person licensed gave whatever bond was
required in his case—

Thirdly—hat he took the oath prescribed in section sixth of

* this chapter, if also required—

Fourthly—that he gave notice of time and place of sale, as
prescribed in this chapter, and
Fifthly—That the premises were sold in such manner, and
within such term as the license authorized—and are held by one
who purchased them in good faith.
M. R. 5. 71,§ 38, 7 Mass. 488.
Sect. 36. If the validity of any such sale shall be drawn in
question, by any person claiming adversely to the title of the
deceased testator or.intestate, ward, or wife aforesaid, or by a
title not derived through him or her, the sale shall not be held
void on account of any irregunlarity in the proceedings, provided
it shall appear that the license was granted by a court of com-
petent jurisdiction, and that the deed was duly executed and
recorded. M. R. 8. 71, § 40.
Sger. 37, If in relation to such sale, there shall be any
neglect or misconduct in the proceedings of any executor,
administrator or guardian, by which any person interested in the
estate shall suffer damage, such aggrieved party may recover
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compensation therefor, in a suit on the probate bond, or other-
wise as the case may authorize or require. M. R. 8. 71, § 89.

Sect. 38. Whenever executors, administrators or guardians,
may be authorized to sell property held in mortgage, or levied
upon by execution, as in the second specification in the first
section of this chapter, or to sell trees and timber standing on
any land of any minor, as in the seventh specification in said
section, all the provisions in this chapter, respecting the sale of
real estate, after license obtained, which may be applicable to
the case, shall be construed as including the same.

QO -3 O Ux i~ O W o O

NOTES.

Sect. 4, In cases where the granting of any license in the S, J. court and
district court depends upon certificates of approbation from the judge of probate,
the concurrent jurisdiction of those courts appears to be superfluous; and as in
other cases the existing provisions for the granting of licenses in probate courts
seem to be sufficient for every exigency, contemplated in the first section of this
chapter, it is respectfully recommended that the law be so varied, as that the S.
J. C, shall exercise only appellate jurisdiction in these cases, and that the district
court should take no cognizance of themn. Should this alteration be made, this
and the 10th section of this chapter should be omitted.

Sect, 22, This section provides for a case of not unfrequent occurrence, An
advantageous offer cannot be accepted till certain forms of notice are passed
through under the existing laws, when the opportunity may be lost.

Ster, 24, It is natural to suppose, that a license to sell at private sale, would
include the power to sell by auction, as the puablic sale may afterwards be ren-
dered valid by a private confirmation ; but as doubts have been expressed on this
point, it is proposed to render it certain. .

Sect. 29. This principle is sustained by a case, reported 6 Mass, rep. p. 151.

Secr. 32, 33. These sections are grounded on equity principles, but it is
thought it may be beneficial that they should be here defined.

Secr, 35, A sale under license of court for the purposes mentioned in thig
chapter, may be valid so far as respects persons not privy to the estate, as in'the
hands of the executor or other person licensed, and void as to the heirs or others
directly interested in the estate intended to be conveyed. Tlese sections are
introduced for the purpose of defining this distinction. Vi. 7 Mass, rep. 488,

CHAPTER 113,

G@ENERAL PROVISIONS, RESPECTING PROBATE BONDS—AND
REMEDIES ON THE SAME.

Sect. 1. Judge of probate, to require new bonds in certain cases. .
2. Proceeding on application of sureties, to be discharged after six years.
3. Same subject. L
4. Suits to be brought in the name of the judge of probate and in his own
county. : .
5. Parties interested, to put the bond in suit, without applying to the judge.
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7. Of costs. in such cases, ’
8. lecxpal obligor, may be made a defendant, by his smetles, if omitted

in the writ.

9, How he may be summoned, and the effect thereof.

10. Copy of distribution to be prodnced in such suit by a creditor entitled
to a dividend of an insolvent estate,

11, Evidence in case of a creditor in other cases, also of a legatee,

12. Tvidence required of widows, next of kin, and residuary legatees

13. Of the judgment and proceedings theteon, and awald of execution,

14, Same subject. ‘

15. Same subject.

16. How execution to be awarded, for not rendering an account, &e.

17, Also for not returning an mventmv

18, Of Sultsfby the judge, as trustee for all concerned and the incidents
thereof.

19. Provisions of this chapter extended to proceedings on bonds of execu-
tors, special administrators, guardians, testamentary trustees, surviving
partners, &ec.

‘Seor. 1. Whenever the sureties in any bond given to the
judge of probate shall be insufficient, the judge of probate on
the petition of any person interested, and after notice to the
principal in the bond, may require a new bond to be given, with
such sureties, as he shall judge sufficient. 1821, 51, § 63.

Sect. 2. Any surety, in a bond given to the judge of probate
may at any time, after the expiration of six years, from the date .
of the bond, on his application be discharged from all responsi-
bility, for any subsequent breach of the condition of such bond,
but for no prior breach, if the judge on’' due notice: to all per-
sons interested, shall think proper to discharge him; and the
principal, "shall thereupon give a new bond, with such sureties,
as the judge shall approve.

Secr. 3. In the cases specified, in the preceding sections, if
the principal shall not give such new bond, within such time, as
the judge shall order, he shall be removed from his trust, and
some other person shall be appointed in his place.

Seer. 4. All suits brought upon a probate bond of any kind
payable to any judge of probate, shall be originally commenced
in the supreme judicial court, held within and for the county, in

. which the said judge of probate shall belong, in the name of said

judge, or his successor, for the time being as the case may be.
1821, 51, § 70.
Sect. 5. Any person interested either personally or in any
official capacity, in any probate bond, or in any probate judg-
ment, that may have been rendered on such bond shall have a
right to originate a suit, on such bond, or to sue out a scire facias
on said judgment, as the case may require, without applying to

“the judge, whose name may have been used in said bond or in

such judgment, or to his successor ; and any two or more parties
interested in the penalty of such bond, may unite in the prose-
cution of the action. , 1830, 470, § 1.
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Secr. 6. The person by whom the said action shall be brought
or his attorney, or other person in his behalf shall allege in the
original writ or scire facias, his own name and addition, and that
the same is sued out by him in the name of ——— judge of
probate for the county of ——— otherwise the writ, shall abate,

Srer. 7. If such suit is not sustained, the court, hefore which
the same is pending, shall render judgment and issue execution
for costs against the person instituting the suit; but no judgment
shall be rendered against the judge of probate; provided that
this and the two preceding sections shall not be construed as
applicable to suits on such bonds when commenced by the
express authority of the judge of probate.

1830, 470, § 1. 5 Pick. 62.

Seer, 8. If the principal in any such bond, shall be resident
within this State, at the commencement.of the action, on such
bond, and shall not be made a defendant therein and served with
process accordingly, or if at the time of the hearing of the parties
in such action, or on a scire facias on a judgment recovered
against his sureties only on such bond, he shall be within the
State, the court may, at the request of any such surety, continue
or postpone the action, so long as may be necessary to summon
or bring in the principal in the manner provided in the next
section. 1821, 51, § 71.

Secr. 9. The surety may thereupon take out a writ, in such
form as the court shall prescribe, to arrest the principal, if liable
to arrest, or to attach his goods or estate and summon him to
appear and answer as a defendant in the original action; and if
after being duly served with such process, fourteen days at least
before the time appointed {or him to appear and answer to the
suit, he shall neglect so to do, and if the judgment shall be for
the plaintiff; it shall be rendered against such principal obligor,
together with the other defendants in the same manner, as if he
had been originally, a party to the suit; and any attachment
made, or bail taken, on such process, shall be liable to respond
the judgment, in like manner as if made or taken in the original
suit. 1821, 51, § 71,

Secr. 10. Every creditor, entitled to a dividend from an
insolvent estate, on prosecuting an original suit against the
administrator or executor on any probate bond, or suing out a
scire facias on any judgment previously recovered, on the same,
must produce an official copy of the order of distribution, of the
estate of the deceased among the creditors, particularly speci-
fying all the claims allowed the several creditors, and prove that
a demand has been made on the administrator, for his particular
dividends.. 1821, 51, § 72.

Secr. 11, If the estate be not insolvent, or if the claim be
of a nature not affected by such insolvency, such creditor must
first have his debt or damages ascertained by judgment of court,
and make it appear, that a demand has been made of the executor
or administrator therefor ; and that he has refused or neglected

9
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_to satisfy.the same, or to show goods or personal estate of the

deceased for that purpose.  Any person claiming a legacy under
the will of the deceased, othier than a residuary legatee, must
also have the amount due him, ascertained by judgment of court
and prove such demand on the exccutor or administrator with
the will annexed, as is required in the case of a creditor.

1821, 51, § 72.

Seer. 12.  Any widow, to whom an allowance has been 'made
by the judge of probate, or any widow or next of kin, entitled
to a: distributive share in the personal estate,or any residuary
legatee of any deceased person, before being entitled to recover
in any such suit, upon the bond of any executor or administrator,
oron any scire facias, as aforesaid, must produce a decree of the
judge of probate, ascertaining the amount due, and prove such
a demand, and refusal by the principal in such bond, as is
required in the preceding section.

Sger. 18, Whenever in any original suit, brought on any
probate bond, it shall appear by verdict, default, confession or
otherwise, that the condition of any probate bond has been
broken, judgment shall be entered in the common form for the
penalty, and the subsequent pruccedings shall be had by the
court as hereafter provided. 1821, 51, § 73.

Srct. 14. Whenever it shall appear for whose use the money
so recovered, shall enure, and that such person’s claim has been
ascertained, pursuant to sections ten, eleven and twelve of this
chapter, the court shall order that the judge of probate, in
whose name the action is hrought, shall then have execution for
any part of the penalty equal to the principal and interest
appearing to be due to the person, for whose use the suit may
have been brought, with legal costs; and when there are sev-
eral persons to whose use the money recovered is to enure, there
shall be as many separate executions in the same form ; and the
costs shall be apportioned under the direction of the court.

1821, 51, § 78.

Szcr. 15, The person or persons to whose use execution
shall have been awarded, shall have the same levied in their
own names respectively on real estate or otherwise and shall
be deemed the creditors to all intents. 1821, 51, § 73.

Sect. 16. Whenever in any such suit against any administra-
tor, it shall appear that he has neglected or refused to account
upon oath for such property of the iutestate, as he has received,
after he has been cited by the judge of probate for that purpose,
execution shall be awarded against him, for the full value of

whatever personal property of the deceased has come to his

hands, without any discount, abatement, or allowance for
charges of administration or debts paid. 1821, 51, § 72.

Secr. 17, Where any administrator shall have received per-
sonal property of an intestate and shall not have exhibited upon
oath a particular inventory thereof, and in all other cases of
neglect or mismanagement, execution shall be awarded against
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him, for such part of the penalty of his bond as may be ascer-
tained in duc course of law. 1821, 51, § 72.
Secr. 18.  All monies recovered on any judgment or execu-
tion issued as aforesaid, excepting as provided in section
fourteenth of this chapter, shall be recovered by the judge of
probate, in trust for all parties interested in the penalty of the
bond; and he shall require any administrator or executor
against whom the judgment shall have been recovered to account
for the same, provided such administrator or executor shall still
retain the administration of the estate on account of which the
bond was given ; and in other cases the judge shall assign such
judgment and execution to the rightful executor or administra-
tor to be collected, and the avails thereof shall be accounted
for and distributed, or otherwise disposed of as assets.
4 Mass. 318. 5 Pick. 62. M.R. 8.70,§ 11.
Sect. 19. When not otherwise expressly provided by law,
like proceedings, judgment and execution, so far as applicable
shall be had upon the bonds given to any judge of probate by
executors, special administrators, guardians, testamentary trus-
tees, surviving partners, or others, as is provided in this chapter
in reference to bonds of administrators in common cases.
1821, 51, § 72.
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NOTE.

The subject of this chapter is left somewhat obscure in the statutes now in
force. In this revision more distinctness is attempted as to the application and
apportionment of the penalty of a probate bond when recovered and in some other
particulars ; and it is hoped the alterations in form will be found not much at
variance with the spirit of the existing laws.






