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SENATE 

\Vednesday, March 9, 1927. 
Senate called to order by the 

Pn;slUent. 
IJrayer by the Rev. \Y. P. Brad

forcl of Hallo\\ ell. 
Journal of previous session read 

and approved. 

Papers from the House disposed 
of m concurrence. 

From the House: An Act to pro
vide for tlle marking of the 
Mame and New Hampshire Bound
ary LlIle. (S. D. 109) 

Un Senate, February 23, passed 
to be engrossed.) 

In the House, House Amendment 
A was adopted, and the bill was 
passed to be engrossed as amended 
by House Amendment A. 

In the Senate: 
Mr. CARTER of Androscoggin: I 

would like to ask to have the title 
of that bill read again, Mr. PreSi
dent. 

(The Secretary read the title) 
1\1r. SLOCUM of Cumberland: 

1\1r. President, I would like to hear 
the original Section Five read. 

(The Secretary read Section 
F'ive) 

Thereupon, on motion by Mr. 
Granville of York, the Senate re
considered its former action where
by this bill was passed to be en
grossed and on further motion by 
the same Senator House Amend
ment A was adopted in concurrence 
and the bill as so amended was 
passed to be engrossed. 

House Bills in First Reading 
An Act. relating to investments 

by Savings Banks in obligations of 
Steam Railroads. (H. D. 43) 

An Act authorizing and em
powering the Register of Deeds for 
the county of Cumberland to make 
a true copy of contents of Vol. 
151 of the Cumberland County 
Records of Deeds and to certify 
that it is a true copy. (H. D. 312) 

An Act relating to purposes for 
which a city or town may raise 
money. (S. D. 59) 

Resolve for the purchase of one
hundred and fifty copies of "Two 
American Pioneers" (H. D. 269) 

(On motion by ;.vIr. Foster of 
Kennebec, tabled pending first 
!·eaclmg.) 

Resolve pl'Oviding for the pur
"hase uf one hundred copies of 
"Pl'uvmce and Court Records of 
"\lame, lG3S-1668". lH. D. 306) 

(On mution by Mr. Foster of 
Kennebec, tabled pending first 
reading.) 

.E-tesolve in 
State Sehool 
pl'ovements. 

Resolve in 
State School 
D. 304) 

favor of the Pownal 
for additions and im
(H. D. 305) 
favor of the Pownal 
for maintenance. (H. 

The following bills, resolves, pe
titions, etc., were received and on 
recommendation by the committee 
on reference of bills were referred 
to the following committees: 

Agriculture 
By :\11'. Crafts of Piscataquis, An 

Act Relative to the Registration 
and Licensing of Dogs. (S. P. 438) 

(500 copies ordered printed) 
Sent down for concurrence. 

Judiciary 
By Mr. Spear of Cumberland, Re

solve, Proposing an Amendment to 
Section Eight of Article Nine, of 
the Constitution of the State of 
Maine, Providing that no Taxes on 
Intangibles be Levied. (S. P. 439) 

(500 copies ordered printed) 
By Mr. Bragdon of Aroostook, 

remonstrance of Lillian Puffer and 
17 others (S. P. 440); remonstrance 
of W. A. Leighton and 26 others 
(S. P. 441) against the repeal in 
any manner of our present Direct 
Primary Law; 

By Mr. Carter of Androscoggin, 
remonstrance of Florence C. Day 
of South Durham, and 57 others, 
(S. P. 442) against same; 

By Mr. Mitchell of Aroostook, 
remonstrance of Wm. B. Chase and 
26 others (S. P. 443); remonstrance 
of Leon S. Howe and 30 others (S. 
P. 444) against same; 

By :\11'. Perkins of 
remonstrance of Harold 
and 22 others of Orono 
against same; 

Penobscot, 
C. Metznor 
(S. P. 445) 

By Mr. Smith of Somerset, re
monstrance of Emma B. Folsom 
and 27 others of Skowhegan (S. P. 
446) against same. 

Sent down for concurrence. 
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L.egal Affairs 
By Mr. Spear of Cumberland, An 

Act to provide for Licenses for 
Real Estate Brokers and Real 
Estate Salesman, and to fix Penal
ties for Violation of Provisions of 
this Act. (S. P. 447) 

(500 copies ordered printed) 
By Mr. Slocum of Cumberland, 

An Act Relating to Aircraft. (S. P. 
448) 

(500 copies ordered printed) 
By the same Senator, An Act to 

amend the Law regarding Adver
tising Signs in Public Highways. 
(S. P. 449) 

(500 copies ordered printed) 
Sent down for concurrence. 

Mercantile Affairs and Insurance 
Mr. vVoods of Penobscot presented 

bill, an act to amend Section 8 of 
Chapter 53, Revised Statutes of 1916, 
relating to reference of fire losses. (S. 
P. 450) 

Which was referred to the commit
te on Mercantile Affairs. 

(500 copies ordered prin ted) 
Sent down for concurrence. 

'Reports of Committees 
Mr. Holmes t'rom the committee on 

Library, on Resolve for the purchase 
of 250 copies of "The Mother Church" 
(S. P. 304) reported that the same be 
referred to the next Legislature. 

Mr. Minoer from the committee on 
State Sanatoriums, on Resolve in fa
vor of the Northern Maine Sanato
rium for the construction of a vege
table cellar (S. P. 264). reported that 
the same ought not to pass. 

The reports were severally read 
and accepted. 

Sent down for concurrence. 
Mr. Dunbar from the committee on 

Claims, on Resolve in favor of Myron 
H. Crocker compensating him for the 
destruction by deer of apple trees (S. 
P. 8), reported that the same ought 
to pass. 

The same senator from the same 
committee, on Resolve in favor of 
vVallaee VV. Yates of Grand Lake 
Stream, 'Vashington county. Maine (S. 
P. 9), reported that the same ought 
to pass. 

I\tr. Miner from the committee on 
"'tate Sanatoriums. on Resolve in fa
vor of 'Vestern Maine Sanatorium for 
maintenance, personal services, repairs 
and equipment (S. P. 259). reported 
that the same ought to pass. 

The same senator from the same 
comrnittPe. on Resolve in favor of the 
\Yestern Maine Sanatorium for the 

construction of annex to reception 
room (S. P. 260), reported that the 
same ought to pass. 

The same senator from the same 
committee on Resolve in favor of the 
\Vestern Maine Sanatorium for a 
water tank (S. P. 261), reported that 
the same ought to pass. 

The same senator from the same 
committeE', on Resolve in favor of the 
~orthern Maine Sanatorium for main
tenance, personal services, repairs and 
equipment (S. P. 262), reported that 
the same ought to pass. 

The same senator from the same 
committee, on Resolve in favor of the 
Northern Maine Sanatorium for the 
construction and equipment of a men's 
cottage (S. P. 263), reported that the 
same ought to pass. 

The same senator from the same 
committee, on Resolve in favor of the 
Northern Maine Sanatorium for the 
eonstruction of a sprinkler system and 
standpipe (S. P. 265), reported that 
the same ought to pass. 

The same senator from the same 
committee, on Resolve in favor of the 
Central Maine Sanatorium for the 
construction of a laundry and quarters 
for male employees (S. P. 266). re
ported that the same oug-ht to pass. 

The same senator from the same 
committee. on Resolve in favor of the 
Central Maine sanatorium for mainte
nance, personal services, repairs and 
equipment (S. 1'. 267), reported that 
the same ought to pass. 

The same senato! from the same 
committee, on Resolve in favor of the 
Central Maine Sanatorium for the 
construction and equipment of a 
nurses' home (S. P. 268). reported 
that the same ought to pass. 

The reports were severally read and 
accepted and the resolves laid upon 
the table for printing under the joint 
rules. 

Passed to be Engrossed 
An Act relating to the issue of prior 

preference stock by Hoston and Maine 
Railroad in exchang'e for certain of 
its bonds. (S. D. 55) 

An Act to assent to the purpose and 
provision of an Act of the Congress of 
the United States entitled "An Act to 
authorize the more complete endow
ment of agricultural experiment sta
tions and for other purposes." (S. D. 
183) 

Resolve to reimburse reCess com
mittE'p for expenses. (S. D. 175) 

Resolve for the purchase of seventy
five copies of "Matinicus Isle, Its His
tory and Its People." (H. D. 270) 

An Act to regulate fishing in the 
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outlet of Grand Lake, so-called, an 
unorganized to"\vnship in the county 
of Washington. (H. D. 294) 

An Act to protcct pheasants in the 
town of Poland in the county of An
droscoggin. (H. D. 295) 

An Act relating to juvenile insti
tutions. (H. D. 296) 

Resolve in favor of Cora M. Per
kins. providing for a State pension. 
(H. D. 297) 

Resolve providing for a State pen
sion for Mary J. French of Carmel. 
(H. D. 298) 

Resolve providing for a State pen
sion for Emily Noddin of Kendus
keag. (H. D. 299) 

An Act relating to exemption from 
taxation of the estates of war vet
erans. (H. D. 300) 

Resolve in favor of Louise D. May
hew of :\Tount Vernon in lieu of 
teacher's pension. (H. D. 301) 

Orders of the Day 
Mr. DRAKE of Sagadahoc: Mr. 

President, I would like to ask 
unanimous consent to introduce an 
act. 

The PRESIDENT: Does the Sen
ator care to make any remarks? 

Mr. DRAKE: Yes, Mr. President. 
This is an act authorizing the 
transfer of real estate used as a 
ferry landing at Woolwich, Maine. 
I previously introduced an act au
thorizing the transfer of the land 
on the Bath side of the river. Both 
of these properties were owned by 
the city of Bath and the town of 
Woolwich when the ferries were 
taken over by the State and this 
bill was delayed in some way so 
that I didn't receive it until this 
morning. '1'he first bill has been re
ferred to the Committee on Legal 
Affairs. 

L:"nanimous consent being given, 
Mr. Drab" of Sagadahoc introduced 
An Act authorizing the transfer of 
the real estate used as a ferry 
landing at 'Woolwich, Maine from 
the state of Maine to the town of 
Woolwich (S. P. 451), and on fur
ther motion by the same senator 
the bill was referred to the Com
mittee on Legal Affairs and five 
hundred copies ordered printed. 

On motion by Mr, Spear of Cum
berland the Senator voted to take 
from the table An Act authorizing 
the transfer of real estate used as 
a ferry landing at Bath, from the 

state of Maine to the city of Bath 
(S. P. 295) tabled by that Senator 
on February 17th pending refer
ence, and on further motion by the 
same senator the bill was referred 
to the Committee on Legal Affairs. 

Mr. PERKINS of Penobscot: Mr. 
President, I would like to ask 
unanimous consent to introduce a 
resolve out of order and 1 will say 
that this is a resolve calling for an 
appropriation of $450 for the pur
chase of 300 copies of the "History 
of the University of Maine." This 
history was written by the late M. 
C. Fernald of the University who 
was with that institution forty
seven years as a professor and lat
er as President and this bill has 
been side-tracked in some way so 
that I just received it this morning. 

Unanimous consent being given, 
Mr. Perkins of Penobscot introduc
ed resolve for the purchase of 300 
copies of "History of the Maine 
State College and University of 
Maine" (S. P. 452) and on further 
motion by the same senator the re
solve was referred to the Commit
tee on Library. 

The PRESIDENT: The chair will 
state that it seems proper that 
those matters which are especially 
assigned for today come off the ta
ble first. The Chair recognizes the 
Senator from Cumberland, Senator 
Speirs. 

Thereupon, On motion by Mr. 
Speirs of Cumberland the Senate 
voted to take from the table An Act 
providing for improvement of con
veyance of pupils to common schools 
(S. P. 391) tabled by that senator on 
:March 3rd pending reference. 

Mr. SPEIRS of Cumberland: Mr. 
President, 1 yield to Senator Carter 
of Androscoggin. 

Mr. CARTER of Androscoggin: Mr. 
President, I would like to ask what 
the pending question is or whether 
there is a pending motion. 

The PRFJSIDENT: The Chair will 
state that the pending question is on 
the motion of the Senator who now 
has the fioor, Senator Carter, that 
the bill be referred to the Commit
tee On Legal Affairs. 

Mr. CARTER: I now wish to with
draw my motion, Mr. President, and 
will make the following statement: 
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This bill, as 1 understand it, as I 
read the preamble of it, is a bill 
which creates the judicial procedure 
by which appeal may be taken from 
the ruling of 1'. body politic to the 
Supreme Court. It struck me that 
this was a matter that had to do 
particuiarly with the law and the 
judiciary and that a legal commit
tee might be the proper reference. I 
now withdraw the motion made by 
me which was tabled by the Sena
tor from Cumberland, Senator 
Speirs. 

The PRESIDENT: The Senator 
from Androscoggin, Senator Carter, 
withdraws his motion that this bill 
be referred to the Committee on Leg
al Affairs. 

Thereupon, on motion 
Speirs of Cumberland the 
referred to the Committee 
cation. 

by Mr. 
bill was 
on Edu-

The President laid before the Sen
ate Resolve in favor of providing 
suitable headquarters for Stephen 
W. Manchester Post, American Leg
ion (S. P. 330) tabled by Mr. Speirs 
of Cumberland on March 2nd pend
ing reference and specially assigned 
for today. 

Mr. SPEIRS of Cumberland: Mr. 
President, this matter has been tak
en care of in another bill and I now 
ask leave to withdraw the bill. 

Thereupon, consent was given to 
the senator to withdraw the bill. 

The PRESIDENT: The Chair lays 
before the Senate. House Document 
58, An Act to obtain the benefits of 
credit allowed under federal estate 
tax, the pending question being pas
sage to be enacted. The Chair recog
niz,es the Senator from Androscoggin, 
Senator Holmp.s. 

Mr. HOLMES of Androscoggin: The 
Chair has just stated that the ques
tion is passage to be enacted. It has 
never been clear in my mind, as a mat
ter of parliamentary law, if one may 
then address himself to that question 
without making a motion or stating 
the fact that he intends to make a mo
tion at the end of his remarks. I 
should like an opinion from the Chair. 

The PRESIDENT: The Chair is of 
the opinion that the senator from An
droscoggin, Senator Holmes, is per
fectly right and the senator is ac
corded the privilege of making any 
motion which he desires. 

Mr. HOLMES: I am still in doubt 
whether it is necessary to make any 
motion or am I in order to speak to 

the question of passage to be enacted? 
The PRESIDENT: The question be

fore the Senate when a bill comes into 
this branch is automatically "passage 
to be enacted" unless some other mo
tion is made. 

Mr. HOLMES: The President has 
made it very clear and I thank you. 

So, Mr. President and members of 
the Senate, I wish yOU would refer to 
House Document 58 because it is not 
long and in the courbe of discussing it 
I shalJ want to refer to different sec
tions and words in different sections, 
and in the course of discussing I may 
tind myself under the necessIty, in my 
own mind, of referring to the next 
measure which is tabled and due to 
come up following. House Report "A" 
"ought to pass"; House Report "B" 
"ought not to pass," on concurrent res
olution memorializing Congress to 
abolish federal estate (inheritance) 
tax. (H. D. 11) Not that I would be 
intending to speak on that question, 
but the two matters in my mind, and 
I think you will agree, are inter
twined and as I look at them, one re
port or the other will stand or fall, or, 
I will say, ought to stand or fall with 
House Document 58, to which I alm 
now addressing myself. Mr. Presi
dent, I will say that I am opposed to 
the passage to be enacted of House 
Document 58, An Act to obtain the 
benefit of credit allowed under fed
eral estate tax, and I propose with 
your patience and indulgence to tell 
you why, in the hope that you may, 
or some of you may agree with me, 
but at any rate to place myself on 
record in a position which I believe 
is sound in constitutional law and 
sound in public policy. 

This bill, entitled An Act to obtain 
the benefit of credit allowed under 
federal estate tax, has rolled along 
smoothly from the time it was intro
duced, through its course in the com
mittee 011 taxation and its public hear
ing therein, and throu~h the House 
and passed to be enacted in the House 
and now along to the Senate on its 
final passage to be enacted. 

It is almost remarl<able, it is to me 
at Ip.ast, that such an important meas
ure. establishing, so far as my slight 
knowledge of the history of the State 
of ::\iainc goes, an entirely unsound 
policy, both a new policy of taxation 
and a new public policy, as I hope to 
show. It is remarkable to me that 
this measure should have gone along 
without opposition in the committee 
and without opposition in thc House or 
Senate until now. 



LEGISLATIVE RECORD-SENATE, MARCH 9 377 

Of course it is fair to say that it is 
an administration measure. It is, I 
presume, the kind of legislation called 
for or recommended by the chief ex
ecutive in his inaugural message at the 
opening of this legislature, but for 
myself, I do not bask in the sunlight 
that beams about the executive throne 
and administration measures are of no 
cuncern to lne, unless in n1Y opinion. 
as one of the members elected to this 
high office, it coincides with public 
welfare and publi,· policy. 

This measure is proposed to be 
passpd under the en1erg"ency clause of 
the constitution. That emergency 
clause is familiar to you all, and let 
rne Ray now, that in referring to other 
la ws such as the Maine inheritance or 
succession tax law, and the trend of 
decisions in our courts and IVlaRsachu
setts. T .lm not at all intending' to di
dactically address this Senate or to 
endea vor to teach the members of the 
Senate in lu\y, and far from that, in 
my mind, with suC'h learned la\vyer~ 

as we ha V8 present, but to remind 
you, these, the la \vy~rs ,,'ho are mem
bers of this legislature, of certain 
laws and certain decisions and so with 
til(' prayer for indulgence, I refer you 
to S('ction 16 of Article 31 of the Con
Htitlltion, entitled "The Direct Initia
th'e of Legislation and Optional Ref
erendum",-"No act or joint resolution 
of the Legislature except such orders 
or resolutions as pertain f:olcly to fa
Cilitating the performance of the busi
ness or the Legislature, or either 
branch. or of any cOlnmittee or officer 
thereof, or appropriate mDney therefor 
or for the p;lyment of sa laries fixed by 
law, shal! tal«' effect until ninety days 
after the recess of the Legislature 
passing it, unles:..; in case vf emergen
c,', (with the facts constituting the 
en1ergency shall be 8){presspd in the 
lJre:l.n1!Jl(~ of the ~ct). the Legislature 
shall, by a vote of two-thirds of all 
the· o1f'mbers plectc'd to each housf', 
othpr\vi:'E' dire'Ot." That]s the only 
in1portant part, \yith certain other pro
\"j::';101lS n.::.g'arding Jegislation. 

This bilI contains an emergency 
preamble which undertakes to set out 
what the emergency is and I shall 
maintain and ask you senators to 
agree with me that, first, an emer
gency is not set out so that one can 
nnderstand from reading the English 
words, what the emergency, is and 
second, that no' emergency exists. 

An emergency bill shall inc1nde 
only such measures as are immE-orli. 
ately necessary for the preservation 

of the public peace, health or safety 
and shall not include certain things 
suer as an infringement of the right 
of home rule for municipalities; and 
this emergency preamble says, 
"Whereas, under the provisions of the 
Federal Revenue Act relating to the 
asse:;sment and collection of tpe es
tate tax the return must be filed 
within one year after th" de:.th of the 
decedent, and whereas, the defened 
operatioH of this act wouL,! be incon-
sj"Ln';' WILl'· its profitable, lJroper and 
f'ffici0 .. t administration and may 
cat.s., grt at loss of revenue Justly 
due the state, and whereas, in the 
jud~lnent of the legislature these 
fact" C1";),··;(' an emergency withn1 the 
meaning of the constitution and re
quire the following legislation as im
mediately necessary for the preserva
tion of the public peace, health and 
safety, Now therefore-we go on to 
pass a law. 

Now my learned colleagues who are 
members of the Bar and pC3.clicmg 
la \<:c ers and good cOH"tituC,!T13:1 
lawyers, will say perhaps, that the 
question of whether or not an emer
gf',n(·.v exists is a political quP'~t1:m. I 
use that question now in the broad
est sense, as a question for the legis
lature to decide and not for the judi
ciary. That is a fair statement of 
the trend of the decisions in states 
,vhere 1 nere is an initiative ani] ref
erendum clause in the constitution, 
the same as Maine but th" courts of 
the other states have decreed in ap
plying the doctrine but the court in 
Our state has not yet, so far as I 
know, and I will be pleased to be cor
rected if I am wrong, decided that It 
will not go so far as to consider whe
ther or not an emergency exists as 
set out. 

It has taken two steps, the court <)f 
Jl.hline. After the adoption and rati
fication of the initiative and referen
dum amendment, the first case that 
I know of that went to the Law Court 
of the state was a case from the city 
of Lewiston where the legislature of 
1917 had imposed, as I believe, a ,)0-

lice commission appointed by the 
governor, upon the city of Lewi~ton 

, without consulting the people and ~he 
legislature took action whereby it 
became impossible even for the peo
ple of Lewiston to appeal to the 
people of the Rtate by getting a peti
tion of 10,000 signers to hold up, that 
is to say, the legislature of 1917 
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passed that police commission bill 
umler the emergency clause of the 
constitution and the city of Lewiston 
by its mayor, appealed to the court 
and the legislature adjourned In Aplil 
ap(l the bill was signed in the month 
of March some time, and if the ernH
gency preamble was correct, it be
ca!",' a law at once and there was a 
hparing before one justice of the su
preme court in bill of equity and is 
to be found in 116 Maine, entitl~d 
Lemaire against Crockett (Lemaire 
was mayor at the time). The report 
begins on page 263 and there in an 
opinion handed down July 3, 1917, the 
court held that the legislature had 
violated the constitution, that the 
legislature had undertaken to pass, 
under the emergency clause, an act 
involving the right of home rule, but 
thfo court held that as to the rest of 
the act, it was constitutional. The 
court had taken one step. Now later 
it took another step. 

In the year 1919, reported in the 118 
Maine Report is the case of Payne vs 
Graham, and that case involved the 
emergency clause. Now in the year 
1919 while we were under the shadow 
of the Great War and still in a war 
mood, the legislature passed a law in 
regard to public health and put the 
emergency clause on and in the pre
amble it stated that this was the 
emergency. Now, I want you please, 
to listen to it and compare it in your 
mind with the emergency preamble 
stated in House Document 58 which 
WP have before us, 

The preamble, the courts say of 
Section 112 of the act in regard to 
public health which was then before 
the court is as follows, ''Whereas, 
owing to the necessity of preserving 
the public health in general, the en
actment of more stringent laws pro
hibiting prostitution, lewdness and 
assignation and providing punish
ment therefor, is an emergency meas
ure immediately necessary for the 
preservation of the public peace, 
health or safety." 

That sounds to me pretty strong, 
something like a real emergency. Now 
what do we say in House Document 
58 is the emergency? ''Whereas, the 
deferred operation of this act would 
be inconsistent with its prOfitable, 
proper and efficient administration, 
and may cause great loss of revenue 
justly due the state," Would the lpg
islature consider this an emergency? 

Now the court said that in the 

public health law which is under dis
cussion, the case of Payne versus 
Graham, the legislature had not set 
out an emergency. The court says 
that the preamble contained "an as
sumption that there is a necessity of 
preserving the public health in gen
eral and a conclusion that the enact
ment of more stringent laws is an 
emergency measure." It contains no 
statement of facts as required by 
the Constitution and no facts 
that are even suggestive of an emer
gency. In argument, indeed, facts 
are presented which give the act an 
emergent character. In argument it 
is said that a great World War had 
been raging; that while an armistice 
Lad been declared large bodies of 
troops were still assembled; that for 
preventing the spread among these 
troops of sexual disorders, destruc
tive of military efficiency, existing 
laws were inadequate and that the 
Federal authorities had requested 
the cooperation of the State in meet
ing these conditions. But these facts 
are not, as the Constitution requires, 
expressed in the preamble. 

The Court had taken the second 
step. Will it take the third step? 
Will it, with this measure, House 
Document 58, before it or with some 
other which may come up, similar or 
involving, the same" question, will it 
say that the plain meaning of plain 
English words does not show an 
emergency existed and therefore no 
emergency was set out by the legis
lature. 

I do not know but the court ex
pressly held" the question back, leav
ing to itself, in my opinion, the door 
open to take that step through, if, in 
the opinion of the court, the welfare 
of the State demanded. 

In the same case from which I 
have quoted, Payne versus Graham, 
the courts say "We are mindful of 
the long established rule that the 
question of constitutional law should 
not be passed upon unless strictly 
necessary to a decision of the cause 
under conSideration. We, therefore, 
(lefer expressing a final opinion upon 
the question concerning which, 8S 
appears above, courts are at vari
ance, because, for another reason, not 
touched upon we hold that Chapter 
112 did not take immediate effect as 
an emergency act.': 

That is to say, that the court is 
discussing the question as to wheth-
6]' or not it can go into that question 
or whether this legislature had an 



LElGISLATIVE RECORD-SENATE, MARCH 9 379 

emergency before it and discussed 
conflicting decisions and left itself 
open to take action in the future. 

If that were all, Mr. President and 
Members of the Legislature, I could 
ot course, present before this body a 
motion in the form of an amendment 
to strike off the emergency clause, 
but it seems to me almost as if the 
drafters of this measure were so full 
in their mind of emergency, thHt 
emergency runs through the whole 
measure to the exclusion of sound 
law and sound public policy and that 
not only should the passage of this 
bill be denied by this Senate on the 
ground that the emergency preamble 
is unconstitutional but also on the 
ground that the whole measure is of 
doubtful constitutionality both under 
the Constitution of Maine and the 
Constitution of the United States and 
is of doubtful constitutionality and 
is also of unsound public policy. 

1 have said that so far as 1 know, 
this is the first time in the history 
of Maine that a measure such as this 
has been presented to the people. I 
say "presented to the people" because 
yoU and 1 do not make the laws today. 
We start the legal machinery but 
as the court in Massachusetts and 
Maine have both said, "the laws are 
made by the legislature and the peo
ple" and when they are enacted they 
bear the clause, "Be it enacted by the 
people of the State of Maine." 

A new policy is presented to the 
people of the State of Maine. For 
the first time in the history of Maine, 
so far as my reading goes, the State 
of Maine proposes to surrender to 
the federal government its sovereign 
power. Every member of this Sen
ate whether he be trained in the law 
or not will agree with me when I 
say that the power of taxation is the 
very highest function of sovereignty. 
The doctrine is immemorial. [t was 
laid down in the clearest and most 
definite language by the great Chief 
Justice John Marshall. It is the one 
power of a sovereign government of 
which that government is most 
jealous. 

The power of taxation under the 
Constitution of the United States is 
carefully preserved by decisions of 
the Supreme Court of the United 
States. The Supreme Court of the 
United States time and again has 
indicated by its decisions invalidat
ing cases of the legislature of the 
state, that the state must not inter
fere with the constitutional power of 

the federal government to collect its 
taxes for national purposes. Like
wise, the State of Maine, as a sov
ereignty; it is not, in the fullest 
sense an independent state, but it is 
in every sense a sovereign state, and 
without the power of taxation unim
paired and unlimited except by the 
Constitution of Maine and the Con
stitution of the United States, it 
cannot exist as a sovereign state and 
it ought never to surrender or limit 
in the slightest respect its power of 
taxation to the federal government 
or any department, any bureau, any 
commission of revenue. 

Now what does it say that we, the 
people of Maine propose to do when 
we pass this measure? Well, in the 
first place, we, the legislature, give 
it a title, and we say that it is an act 
to obtain the benefit of credit al
lowed under federal estate tax, but 
in Section 4, we say that it is a tax 
law. Now which is it? It can't be 
t'oth. Section 4: "It is hereby de
clared to be the intent and purpose 
of this act to obtain for this State 
the benefit of the credit allowed un
der the provisions of said Title ill, 
section three hundred one, sub-sec
tion (b) of the federal revenue 
act of nineteen hundred twenty-six 
to the extent that this state may be 
entitled by the plOvisions of this act, 
be imposing additional taxes, and the 
same shall be liberally construed to 
effect this purpose." 

We, the legislature say on one h'l,nd 
we are inaugurating a new tax law, 
something of the kind never before 
known in the state, an estate tax law. 
On the other hand, we say it is only 
an act of emergency. We are reach
ing out to get the benefit of credit al
lowed under the federal estate tax. 
To be sure, we have an inheritance 
tax law in the State of Maine. We 
are all very familiar with it. It will 
be found as Chapter 69 of the Re
vised Statutes, there entitled, "Suc
cession taxes." We have no estate 
tax. The federal government has an 
estate but no inheritance tax. There 
is a vital difference although I do not 
believe the difference is material in 
this matter but as before, in order 
that I may keep my own thoughts 
clear, let me take a moment only to 
say that an inheritance tax such as 
we have and most of the states have, 
is a tax upon acts of transmission. It 
is a tax upon those who receive 
something under the will or under the 
intestacy laws, but an estate tax, 
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such as the federal goverIUnent has, 
is a tax upon the thing tranSmitted. 
It taxes the whole estate, the prop
erty, real, personal and mixed, sub
ject to the exemptions in the act of 
Congress creating the estate tax. 

This bill proposes, it says, to take 
advantage of Title 3 of this act of 
1926. 

Briefly, let us run over the history 
of federal estate taxation. The first 
federal estate tax was passed in 
the year of 1797 and repealed five 
years afterwards, In 1802 then no 
other was passed until the country 
again entered war, in 1862. 

Now, Mr. President, I am not in
tending to discuss House Report A 
or House Report B on the concurrent 
resolution. I am mentioning the his
tory. 

The act of 1862 was repealed in 
1870 and in 1894 a statute was pass
ed but held unconstitutional by the 
supreme court of the United States. 
In 1898, again in the shadow of war, 
an estate tax was passed and repeal
ed in 1912. In 1916 what is the pres
ent act of Congress was passed but 
in 1918 it was re-enacted to practi
cally its present form and amended 
in 1926. The only amendment that 
concerns us is the amendment of 1926 
in this past sixty-ninth congress 
which has just expired in which the 
amount of the exemption which the 
state gets is increased from $50,000 
to $100,000. 

I will read section 303. Section 301 
to which our house document 58 re
fers contains the words in regard to 
the credit. The tax imposed by this 
section shall be credited with the 
amount of any estate, inheritance, 
legacy or succession taxes actually 
paid to any state or territory or the 
District of Columbia, in respect of 
any property included in the gross 
estate. The credit allowed by this 
subdivision shan not exceed 80 per 
centum of the tax imposed by this 
section, and shall include only such 
taxes as were actually paid and credit 
therefor claimed within three years 
after the filing of the return required 
by section 304. 

Section 304 provides for filing and 
returning and it says that the tax 
shall be paid within one year. It 
doesn't say when the return shall be 
filed. It leaves that to rules and reg
ulations to be made by the Commis
sioner of Internal Revenue from time 
to time. 

But our em8rgency preamble says 

part of the reason why an emergency 
exists is that assessment and colle~
tion of H.e estate tax returns must 
be filed within one year after the 
death of the decedent. 

The Commissioner of Internal Rev
enue may change the rules and regu
lations from time to time. 

Section 3'04 says, "The execu"oi', 
within two months after the Je;::.,
dent's death, or within a like period 
after qualifying as such, shall give 
written notice thereof to the collector. 
The executor shall also, at such 
times and in such manner as may 
be required by regulations made pur
suant to law, file with the collector a 
return under oath in duplicate, set.
ting forth, the value of the gross es
tate of the decedent at the time of his 
death, various examinations et cet
era," 

In subdivision "a" of 305, "The tax 
imposed by this title shall be due lllld 
payable one year after the decedent's 
death, and shall be paid by the execu
tor to the collector," but subdivision 
"b" says that "Where the Commis
sioner finds that the payment on the 
due date of any part of the amount 
determined by the executor as the lax 
would impose undue hardsnip upon 
the estate, the Commissioner may ex
tend the time for payment of ."lny 
such part not to exceed five years 
from the due date." 

That is to say, six years from the 
death, and we have in the emergency 
preamble here "within one year," and 
under that very law there is six years 
before the tax must be paid after the 
time of the death and we all know, 
who make income tax returns and 
who handle such business under the 
U. S. tax laws, we all know it is easy. 
with any reasonable excuse, to get 
extension of time. 

We also all know that the Commis
sioner of Internal Revenue is issuing 
ner reg~lations, new regulations, new 
regulatIons, new rules and new 
blanks from time to time so that 
even an expert public accountant has 
hard work to keep up with them 
and we are undertaking to pass a 
law which would bring us under, to 
a greater or less extent-but I 
cannot say how much because no 
one can foresee what will happen
will bring to a greater or less extent 
under the authority of the secretary 
of the treasury and the commissioner 
of internal revpnue in his rules and 
orders and regulations and blanks. 

Now, how will we figure the tax? 
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Will the Legislature under the bill 
just shift the trouble off its shoulders 
onto the shoulders of the attorney 
general; but under our old inheri
tance tax law the judge of probate 
was the judge of these questions but 
this act provides for no court. Oh, it 
needs no court, that must be the 
idea,-there is money to get so let's 
go get it. 

Now Mr. President and members 
of the Senate, this is not the way to 
pass laws in the State of Maine. Dis
putes will arise. They will arise con
stantly under the federal estate tax. 
Everybody knows that, everybody 
who reads the papers. They are ap
pealing from the commissioner's 
rulings to a Board ot ApPEals and 
appealing to the courts and the 
wllOle subject is one of the most 
fruitful sources of litigation in the 
country and we propose to step into 
that thing blindly and drag in our 
State and estates of deceased persons 
in the State, into that great mael
strom of litigation and un<;:ertainty 
of how much tax an estate should 
pay and how much exemption it is 
entitled to. 

This is the way the law proposes 
to get at it. "There shall be assessed 
by the attorney general in addition 
to the inheritance tax as now pro
vided by chap leI' sixty-nine of the 
revised statutes, an estate tax upon 
all estates which are subject to tax
ation under the present federal 
revenue act of nineteen hundred 
twenty-six. Said tax is hereby im
posed upon the transfer of the estate 
of every person, who at the time of 
his death was a resident of this 
State. The amount of said tax SO 

assessed shall be the amount by 
which eighty per cent of the estate 
tax, payable to the United States un
der the provisions of the said federal 
revenue act of nineteen hundred 
twenty-six, shall exceed the aggre
gate amount of all estate, inheritance, 
legacy and succession taxes actually 
paid to the several states of the 
United States "(not to the State of 
Maine but to the several states)" 
in respect to any property owned by 
such decedent, or subject to such 
taxes as a part of or in connection 
with his estate." 

Will you tell me please, those who 
are in favor of this kind of legisla
tion, how, to say nothing about the 
attorney general or any other func
tionary or official of the State of 

Maine, how is any lawyer or certified 
public accountant going to figure out 
how much is actually coming to the 
State of Maine? It is not merely 
credit for what is paid under our 
inheritance tax and under uUI new 
tax law, whicn is not a tax law and 
which is a tax law but it is a credit 
for money paid in estate, inheritance, 
legacv and succession taxes actually 
paid to the several states of the Uni
ted States, and they differ from the 
United States and they differ among 
themselves and some have recipto
city laws in their inheritance and es
tate taxes and some do not. 

One of the widest and must con
fusing subjects today in the field of 
law is this modern law and practice 
of taxation in the United :3tates of 
America. 

And so I say, not only on the 
gTound of constitutional :aw, 110t only 
on thc ground of public policy but also 
on the ground that this bill is in
definite, vague and uncertain as to 
just how much tax it exp('cts to 
levy. 

Assuming, now, it is a tax bill, it 
should not be passed by this Legis
lature or the time will come when 
we will be sorry and ashamed that 
we did. 

Sectiun 7 undertakes to ,.;ave this 
law, save it if it goes to the court, 
and it certainly will go there if we 
ever enact it. 

"If aT'Y portIOn of this act is held 
to be unconstitutional, such decision 
shalI nut invali~ate the portions un
affected thf'Teby. In the event that 
any part of the federal revenue act or 
federal estatt tax law, hereinbefore 
referred to, shall be declared to be 
in violatIOn at the constitution of the 
United States" (and only the Su
preme Court of the United States can 
do that) "such declaration shall not 
be construed to affect the pt"ovisions 
of this act." 

Does it mean that after the whole 
act or law is written, that it is not 
an act to retail' the benefit of credit 
allowed under the federal estate tax 
law but that it is a new form of tax
ation and does it mean that it will 
continue to exist and that III order 
for the courts and for executors, and 
probate courts ana then the Supreme 
Court to find out how much tax un
der this act the estates shall pay, 
that you must in years to come refer 
back to the federal law of 1916, 1921 



382 LEGISLATIVE RECORD-SENATE, MARCH !J 

and 1926 or the rules reg'ulations, 
books and forms made under it which 
was on some day in 1928, 1929 or 1930 
declared unconstitutional and went 
out of business? Is that what we 
propose to do? 

And so I have taken more time that 
r ought to, but the subject, Mr. 
President, I think you will all agree, 
is very, ven' important. 

As I said in the beginning, it is one 
of the strangest things in the world 
to me that like on timken bearings 
and on pneumatic tires this bill went 
through this Legislature until it has 
reached this point, and this is my 
excuse for taking up so much time. 
It should be considered carefully and 
not passen by you because it is an 
administrative measure, as we have 
passed so many times. About 
this I have no knvwledge but 
am merely expressing an opinion. Aft
er we go out of this Legislature we 
will not be responsible for our acts 
to the executive but we will be re
sponsible to the people of Maine and 
we should bear them in mind. 

Therefore, I am opposed to this, Mr. 
President, and I shall vote on the 
question of "passage to be enacted", 
"No". First, for the reason that the 
preamble is so badly unconstitutional 
that it is, in my opinion, a joke. Sec
ond, because the whole act is of doubt
ful constitutionality both under the 
Constitution of Maine and the Con
stitution of the United States. Third, 
because it is bad public policy. Fourth, 
because there is a potent insincerity 
betwepn the title and body of the act. 
Fifth, because it will only open UP an
other prolific source of disputes and 
litigation, if it becomes law. 

The PRESIDENT: Does the sena
tor from Androscoggin, Mr. Holmes, 
wish to make a motion to indefinitely 
postpone? Does the Chair take that 
inference? 

Mr. HOLMES: It was having that 
in mind, Mr. President, that I asked 
my par1iamentary question in the be
ginning. If such a motion is neces
sary, if the Chair so rules-

The PRESIDENT: The Chair will 
state that the motion is not necessary 
but the senator may make it and if 
made it ta]'es precedence over the 
pending question of passage to be 
enacted. 

Mr. HOLMES: If not necessary, 
Mr. President. I prefer simply to pre
sent my views to the Senate and then 
to vote "no" on the pending ques
tion. 

Mr. CARTER of Androscoggin: Mr. 
President, it is with temerity that I 
would undertake to argue the opposite 
side of a legal question with the sen
ator from Androscoggin, Senator 
Holmes, as no one has had a better 
opportunity of knowing the closeness 
with which the senator argues and 
the preparation which he puts into 
those matters which he lays before us 
or before the court. The difference, 
perhaps, that 1 might hold with the 
senator from Androscoggin, senator 
Holmes, is, possibly, from the angle 
with which we approach this bill and 
the original premise upon which we 
act. 

I can see no place where Maine has 
given up a particle of h.tr sovereign 
rights, the rights of taxation, which I 
a.gree with my brother senator IS one 
ot the biggest sovereign rights which 
the State has. If my premise is right 
the United States central government 
under the Federal Constitution has a 
right of taxation for certain purposes 
and that is a sovereign right to the 
nation. It is a right that we as a state 
gain from the nation under our na
tional constitution, 

Now, under the right of the federal 
government to tax, Congress saw fit 
to pass \vhat ·we call the estate tax. 
Maine had nothing to do with that. 
vVe could not have anything to do with 
it. It was not an exercise of our jur
isdiction in any way. Congress, the 
central government. created that tax 
law under its Federal Constitution. 
Having that law in effect Congress 
says of this estate tax to the states 
that have inheritance taxes and es
tate taxes-I cannot quote the exact 
words-that credit will be given, 
where the taxes have been given to the 
state, credit will be given on the fed
eral tax, as I understand the law. 
Now, in Maine we have an inheritance 
tax which was Chapter 69 of our stat
utes. That inheritance tax, if my rec
ollection is correct, is in all instances, 
particularl~r on larger estates, way be
low what the federal estate tax is, 
way below 80 per cent. of the federal 
estate tax so that M"ine gets but half 
of thHt tax. we will say, that other 
half going to the federal government. 
1\'ow, the central government in creat
in!,: this credit law wishes of course 
to trea t all states alike and the law 
does tre"t all states alike if each state 
takes advantage of the credit to an 
equal extent which is given under the 
federal law. vVe have no estate tax 
in Maine. So what happens? I think 
we changed no policy of the State, I 
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think we gave no sovereign rank. Sec
tion 1 of this biE says, "There shall 
be assessed by the attorney general 
in addition to the inheritance tax as 
now provided by Chapter 69 of the Re
vised Statutes, and estate tax upon 
all estates which are subject to taxa
tion under the present federal revenue 
act of 1926." It refers only to es
tates that come under that act. "Said 
tax is hereby imposed"-upon what? 
Upon the estates, "hich would be a 
departure from our present policy of 
taxation? No! 'T'he tax is not im
posed upon the estate. The tax is im
posed UJlon the tram;fer of the estate 
the Harne as our inheritance tax is to
day imposed. It is the same policy. 
I see no change in th" policy of the 
State. I see absolutely no infringe
ment upon our sovereign rights. The 
entire tax is un de, the Federal Con
stitution and the fedcral right of rev
enue. 

Now, without this bill we are cre
dited simply with what amounts to 
an inheritance tax. Other states tak
ing advantage of this provision get 
the full 80 percent of the federal act. 
And on those estates only which the 
federal tax touches this law says 
that the Attorney General may as
sess so much of the estate .tax as 
will bring Maine's tax up to 80 per
cent of the federal act which will 
permit Maine to participate on the 
general tax of the government upon 
any equality with the other states 
which now she does not do. Maine 
is paying Upon her estate under the 
federal revenue act just twice as 
much tax as the states which take 
advantage of that act. This is an 
equalizing act only which puts Maine 
an equality with the other states 
of the union and does not in any 
way, from my premise, encroach in 
the slightest degree on JliIaine's sov
ereign power because the entire act 
is under the federal act and if we 
should not pass this bill the federal 
estate tax would be enforced just the 
same. We cannot abolish the feder
al estate tax in this Senate. 

Now, as to the emergency. As I 
said in my opening remarks I hesi
tate always to differ with my col
league in a matter of law but to me, 
as my mind sees this this morning, 
perhaps I am arguing the bigget' 
principle, and I have no law books 
with me, there is an emergency ot 
business, health and other things, as 
the statute says, which gives this 

legislature the right to act. This 
country could not operate one mo
ment, or this state could not operate 
one moment, without income, without 
revenue, with which to carryon all 
branches of its government. This act 
indirectly is an act producing reve
nue to the state by taking advan
tage of a national credit. Revenue 
is always an emergency when by de
lay that revenue would be cut down. 
Estates closed within ninety days af
ter the adjournment of this legisla
ture, on those estates the credit 
would be lost to us. After that, if 
I understand the bill correctly, it 
makes no difference. By passing this 
as an emergency act, on any estates 
closed within ninety days after the 
adjournment of this legislature, 
Maine would be entitled to partici
pate in the credit offered by the Fed
eral Government, and I am very much 
in favor of the act passing in its 
present form with the preamble and 
emergency clause. 

Mr. OAKES of Cumberland: Mr. 
President, at the risk of repeating 
something that my brother, Senator 
Carter, has said, I would like to bring 
one thought to the attention of the 
Senate. Whether we should pass this 
Resolution No. 11 which memoriliz
es Congress to remove the present 
law is a matter for us to consider 
later. I am inclined to think that if 
perchance Congress is encroaching on 
the state's rights-and that may be 
a fact-we should pass that resolu
tion, but that does not affect the 
situation that exists at the present 
moment. Right now Congress has 
this law enforced and we are under 
that law. If there are in taxations 
any question of confusion that exist 
or will exist they are already before 
us because of that law. If there are 
any questions of computation or of 
income tax experts or accountancy 
experts, those questions are before 
us already. As I understand it, the 
only question on this bill-eliminat
ing the question of whether it is 
properly drafted-is the fundamental 
question as to whether we want to 
take the 80 percent of the money 
which ou' people are bound to pay 
to the Federal Government. It does 
not cost us any more to take it. Our 
people, or our estates, are going to 
pay it to the Federal Government 
anyway and the only question is 
whether we want to take the 80 per-
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cent back and take advantage of it 
or whether we will let it all go to 
the Federal Government. 

As 1 understand it, the only ques
tion of confusion that is involved is 
the question of figuring the 80 per
cent of the amount of money that is 
assessed by the Federal Government 
and that seems to me to be a very 
small confusion. On the other side, 
we get a large amount of revenue 
which we are not now receiving. 

Mr. MAHER of Kennebec: Mr. 
President, may I just contribute a 
thought that occurs to me in con
nection with this matter, although I 
am very much impressed by the Sen
ator's (Mr. Holmes of Androscoggin) 
criticism of the emergency clause. 
As I understand it there is a desire 
for unanimity in the matter of taxa
tion. Some states have not exercis
ed their sovereign taxing powers, 
which they had a right to do or to 
refrain from doing, and those states 
are Alabama, Florida, Nevada, and 
the District of Columbia. All the 
rest have a state inheritance tax. 
The Federal Government, in order to 
encourage uniformity of taxation and 
systematic handling of the matter, 
provided that any state inheritance 
taxes imposed by the sovereign 
states up to 80 percent of the tax 
fixed by the Federal Government 
should be credited to th", state and 
deducted from the payment, but that 
in any and all events 20 percent of 
the tax would be collected. 

Now, so far as the State of Maine 
is concerned, federal taxes are not 
imposed upon estates, under this fed
eral estate tax, unless the estate is a 
hundred thousand dollars in amount. 
Small estates are not affected at all 
and do not come under it except as 
the sovereign state taxes and when 
yoU get into a hundred thousand you 
get something like this-and my fig
ures are not exact but are approxi. 
mately correct-the State of Maine 
under its varying taxes would get 
about four hundred dollars and there 
would go to the Federal Government 
one hundred dollars. The State IS 

very well taken care of. But by the 
shifting of rates under the federal 
schedule, as you get up into estates 
of four hundred and fifty or five 
hundred thousand and away up into 
millions, then the disparity between 
the amounts-dollars actuaily pay
able into the treasury of the State of 

Maine because of the rate in the 
State of Maine and the rate of the 
Federal Government-is very, very 
considerable and the State is a po
tential loser. 

Now the Federal Government, in 
its wisdom and desiring to equalize 
and make fair this matter of the tax 
burden, has said in its act to the 
various states, "You may take ad
vantage by state act and if your 
amount does not come up to that you 
may impose the tax in this way." 
Now, it is simply a matter of accom
modation of rates. On estates up to 
one hundred thousand dollars the 
the State gets four hundred dollars 
and the Federal Government gets one 
hundred dollars, but on large estates, 
as I said before, operating the way 
we are today, the State is a big los
er. There is a marked inconsistancy 
between this and the next measure. 
House Document No. 11 memorial
izes Congress to repeal the federal 
inheritance tax. Of course it would be 
perfc'ctly absurd to vote for this 
measure with an emergency clause 
attached and then in the next breath 
memorialize Congress "to do away 
with the tax. That is a reductio ad 
absurdum. 

I am very much imjJressed with the 
argument of the Senator from An
droscoggin (Mr. Holmes) with ref
erence to the emergency clause phase 
but in regard to the substance of the 
bill I think that the measure is sound 
and in accord with recognized eco
nomic views on taxation and it is in 
accord with the attitude of the Fed
eral Government. However, it would 
seem to me that it would not be in
appropriate to table this measure at 
this time in order that there may be 
a very careful examination made of 
the very trenchant objection which is 
made to the emergency clause of the 
measure and after Senator Holmes 
has replied I shall make a motion, 
which the Senate may entertain or 
not, to table this measure. 

Mr. HOLMES: Mr. President, as
suming that all who are interested 
to speak on this matter besides my
self have spoken and realizing that 
the Senator from Kennebec, Mr. 
Maher, will offer a motion to tahle 
this matter, I then, wiil take but a 
few moments to close the case-if I 
may use that word-for the oppon
ent-because. I presume, the Demo
cratic minority will vote as a body 
alone" (Laughter) 
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I will say that I was impressed by 
the argument of the Senator from 
Kennebec, Senator Maher, because it 
seemed to me he so beautifully and 
clearly and limpidly presented the 
proposition which this measure pre
sents to the legislature and the peo
ple, that this is not an act of taxa
tion but an act of charity, that per
haps we do not all agree with the 
United States Congress in passing 
estate laws but if there is any swag 
coming we want our share. 

Now I want to reply in a word to 
the argument of my colleague from 
Androscoggin, Mr. Carter, that the 
<lct is probably constitutional leav
ing out the question of the preamble. 
I had never maintained that I would 
go so far as to venture an opinion-I 
am getting too old-that the act as a 
whole is unconstitutional. I have 
only maintained that it is of doubt
ful constitutionality and that the 
legislature should go slow in passing 
measures of doubtful constitutional
ity. And I will say that on that 
point my colleague from Androscog
gin (Mr. Carter) of course is very 
familiar with the decisions of 
the Massachusetts court and of 
the Maine court upon the right 
or a legislature to refer to 
and embody some other law, such 
as an existing law of Congress, 
in the legislation of Maine, in one 
instance, and the legislation of Mas
sachusetts in the other. But the 
court has distinctly shown the limits 
to that, and rightly. We may, for in
stance, refer to the existing law, or 
even a regulation issued by the 
treasurer's department, in ascertain
ing how much is due on one thing or 
another, whether it be a revenue law 
or something else, but we cannot 
delegate to Congress, and much less 
to any executive department of the 
United States, the right to make new 
laws or new rules which will vary our 
own law and in my opinion much less 
can we delegate the authority to re
peal any particular law or laws. 

If we pass a Jaw which is con
trary to the Constitution of the Unit
ed States the SUpreme Court of the 
United States will declare it invalid. 
But it does not repeal our law. The 
court says that such a law as ours 
never existed. The legislature of 
Maine failed When it attempted to 
pass such a law. But not even Con
gress can repeal a Jaw of Maine. Nor 
can we delegate to Congress the right 
to repeal a law of Maine. 

Now the court in Massachusetts 
has said, in the opinion of the jus
tices which ,"/ill be found in the 
Northeastern Reporter, Volume 133 
on Page 454, "In re Opinion of the 
Justices" under date of November 
22nd, 1921, and which involved the 
Volstead Law-but the discussion of 
thl' court is just as applicable to tax
ation-the court says: "It is at
tempted by these seetions"-the sec
tions of the Massachusetts proposi
tion which the Senate of Massachu
setts presented to the court for its 
opinion-"It is attempted by these 
sections, and possibly by other sec
tions, to make the substantive law 
o~ the commonwealth in these par
tICulars change automatically so as 
to conform to new enactments from 
time to time made by Congress and 
new regulations issued pursuant to 
their authority by subsidiary execu
tive or administrative officers of the 
United States. We are of the opinion 
that legislation of that nature would 
be contrary to the Constitution of 
this co m m 0 n w e a Ith. Legislative 
power is vested exclusively in the 
General Court except so far as modi
fied by the Initiative and Referen
dum Amendment." And under the 
act of Congress of 1926 the Congress 
as is so common now in national leg~ 
islation, has delegated to the iepart
ments and bureaus, such as the Com
missioner of Internal Revenue au
thority to issue rules and regula
tions in regard to filing returns ",lld 
also in regard to various other mat
teI's which will automaticallYclffect 
and modify the law which we ,:>rO,)08e 
to pass. And when will this law be 
repealed? Kot when the legislature of 
Maine says it shall be repealed but 
this act shall be repealed by an~th'r 
sovereign power. Section 3 :)f this 
proposed legislation says: "This art 
shall become viod and of no effect III 
respect to the estates of persons wh.:> 
die subsequent to the ~ffective date 
of the repeal of Title III of said ,,,,1_ 
eral revenue act or of the provls; HIS 

thereof providing for a credit of the 
taxes paid to the several states of ~he 
United States not exceeding 80 per
cent of the tax imposed by said 
Title IlL" 

And I say that we have no more 
right to allow the Congress of the 
United States to repeal a law of 
Maine than we have to allow the 
parliament of the Dominion of Can
ada or the parliament of Great 
Britain to do so. 
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If it is the desire of this legisla
ture, Mr. President and members of 
the Senate, to enact an estate law 
which will in fact get 80 per cent of 
the money which wiII be collected as 
taxation under a federal estate law, 
it is within our power to do it. Such 
a bill can be drafted. Let us pass a 
tax law which will be honestly a tax 
law entitled "An Act to create an es
tate tax." And then let us so phrase 
it as to set out the exemptions that 
we intend to allow, stating, for in
stance, that all estates under one 
hundred thousand dollars shall be ex
empt. And then let us take the rest. 
Make them for cases from a hundred 
thousand to five hundred thousand, 
ono per cent, like the federal act, and 
then go on taking the same tax rate 
as the federal law. As- to exemp 
tions, such as bequests to charities 
and others which we have and which 
are also in the federal act, we need 
not mention such exemptions as are 
allowed by the federal act and are 
not allowed by us now. We can 
draw up such a tax law of our own 
but we should go before the people 
honestly so that they will know that 
we have created a new kind of tax 
law, that we have set a precedent 
which wiII be followed by future leg
islatures, that we have increased 
taxation in the state of Maine, al
though as long as that federal act 
lasts it will, as the Senator from An
droscoggin (Mr. Carter) and the Sen
ator from Kennebec (Mr. Maher) so 
very well show, amount in the end 
to no mere payment of taxes by those 
estates affected but it will be the es
tablishment of a new policy. But It 
can be done. 

Mr. MAHER: Mr. President, 
wish to say one word more simply 
from the fact that I did not make 
myself clear before. The Senator 
from Androscoggin, Senator Holmes, 
as I understand him, is particul,uly 
distressed because he says this will 
establish a new policy. I jOin issue 
on that. It is the law today and 
Maine is taking advantage of it to
day. The proposition here in a nut 
shell is this: There is no federal in
heritance tax on estates less than one 
hundred thousand dollars. Above 
that sum there is, and the rates vary 
according to the size of the estate. 
Now. the federal act allows, in order 
to encourage uniformity of taxation, 
a credit up to the amount of 80 per 

cent and I illustrated just how that 
would work on an estate of a hundred 
thousand or a hundred and fifty 
thousand dollars. If there is a state 
tax covering the same matter, so as 
not to have double taxation, the Fed
eral Government says that ~lJllOunt 
of state tax, up to 80 per cent of 
what the assesSlffient is upon the es
tate by the Federal Government, 
shaH be credited. We are taking ad
vantage of it and we are getting it 
today. The state is allowed that 80 
per cent. 

Now, does it hurt the tax payer or 
the estate? No! If a man dies leav
ing a million dollar estate, under the 
federal law that estate is taxed and 
that money must be paid to the Fed
eral Government. It comes out of 
the estate. It goes away from the 
family and it goes away from Maine 
because Maine says that on estates 
of one hundred or one hundred and 
fifty thousand we will take our credit 
of 80 per cent but when you get up 
to this, whY, no, we won't change it 
in accordance with this law. That Is 
all there is to this. It is not impos
ing any new tax. It is not imposing 
any new method. It is not surrend
ering anything. But It is saying 
that in that twilight zone between 
one hundred and fifty thousand and 
half a million or five hundred and fifty 
thousand, and from then UP. we here 
in the State of :\faine will arbitrarily 
ARY that there shall be assessed an ad
ditional StRte tax which will bring 
it up to 80 per cent. of the federRI, 
when that estate, which hRS grown up 
in Main", which has perhRps been 
mRde out of Maine, shall. under the 
beneficenC'e of the federal government, 
when the one who made that estate 
pRsses on, shall leave Rn equitable por
tion of it to the State. T trust that 
the "cry serious matter in regard to 
the emergency clause will be consid
ered and that this hill will be tabled 
llntil tomorrow morning. 

The PRESIDENT: The senator from 
Kennebec. Senator Maher. moves that 
this hill lie upon the table and be es
peciRIl~' assigned for tomorrow. 

The motion to table and assign pre
"ailed. 

The President laid before the Sen
ate, House Report "A" "ought to 
pass"; House Report "B" "ought not 
to pass," on concurrent resolution me
morializing Congress to abolish fed
eral estate tax (H. D ... 11) tabled by 
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Mr. Holmes of Androscoggin on March 
3rd pending acceptance of Report A 
a.nd espp.cially assigned for today. 

Mr. HOLMES of Androscoggin: Mr. 
Presiden t, as this matter also travels 
along naturally with House DoC'ument 
58 II'hich has been tabled until tomor
rolY, I move that it be retabled until 
tomorrolY and be especially assigned 
for that day. 

The motion to table and assign pre
I·ailed. 

The President laid before the Senate, 
House Report, majority report "ought 
to pass," minority report "ought not 
to pass", on an Act relating to ad
vertising signs along public ways (S. 
D. 11) tabled by Mr. Oakes of Cum
berland on March 4th pending consid
eration and especially assigned for 
today, and on motion by Mr. Oakes 
of Cumberland the report was tabled 
and especially assigned for March 
16th. 

On motion by Mr. :'laher of Kenne
bec, the Senate voted to take from 
the table An Act to incorporate Blue
hill 'Vater Company (H. D. 74) tabled 
by that senator on March 2nd pending 
consideration. 

Mr. MAHER of Kenneb0c: :\Ir. Presi
dent, 1 now move that this matter take 
its next step whatever that is. 

The PRESIDENT: The pending 
qUf'stion is passage to be engrossed. 

Thereupon, on motion bv :'lr. Maher 
uf Kennebec the bill ",as passed to be 
eng-rossed. 

The I'resident laid before the Senate, 
HOl1Re Report, "ought to pass", on An 
Act r('iating to insurance upon lives 
of dirpctors, officers, ag"en ts and eln
ploves of corporations and prescribing 
what shall constitute evidence of due 
authority for all corporate actions 
with reference thereto (H. D. 287) ta
bled by Mr. "'oods of Penobscot on 
1'.larch 4th prnding' consideration and 
especia lIy assig-ned for to<1ay; and on 
motion by that senator the report was 
accepted in cuncurrence and the bill 
received iis first reaning, 

The I'resident laid before the Senate, 
House Report "ought to pass", on An 
Act relating to the excise tax on rail
roads (H. D. 23) tabled by Mr. Harri
man of Kennebec on Marcl1 4th pend
itu; consideration and especially as
Signed for today. 

Mr. FOSTER of Kennebec: Mr. 
President, acting for my colleague, 

Mr. Harriman of Kennebec, who was 
called away, I move that this report 
take the next step. 

The PRESIDENT: The question is 
on the acceptance of the report 
which is "ought to pass." 

Thereupon, on motion by Mr. Fo,,
tel' of Kennebec the report was ac
cepted and the bill received its first 
reading. 

On motion by Mr. Buzzell of Ox
ford the bill was then tabled pending 
further consideration and especially 
assigned for \Yednesday, March 16th. 

The President laid before the Sen
ate, An Act to regulate fishing in 
Bowler Pond in Palermo (S. D. 159) 
tabled by lVIr. Bragdon of Aroostook 
on March 4th pending passage to be 
engrossed and especially assigned for 
today; and on motion by that senatol' 
the bill was retabled until tomorrow 
morning. 

On motion by Mr. Carter of An
droscoggin the Senate voted to take 
from the table, resolve empowering 
and directing the Forest Commis
sioner to convey a lot of land in Wal
lagrass Plantation (H. D. 243) tabled 
by that Senator on March 3rd pend
ing final passage. 

Mr. CARTER of Androscoggin: Mr. 
President, is there any pending mo
tion before the Senate? 

The PRESIDENT: The pending 
question is automatically on passage 
to be enacted. 

Thereupon, on motion by Mr. Car
ter the bill was passed to be enacted. 

On motion by Mr. Speirs of Cum
berland the Senate voted to take 
from the table An Act relating to 
registration of milk dealers (H. D. 
319) tabled by that senator on March 
8th pending reference and on further 
motion by the same senator the bill 
was referred to the rcommittee on 
Agriculture. 

The PHESIDENT: Is 
other business? Is there 
matter that any senator 
be taken from the table? 

there ,"ny 
any other 
feels may 

On motion by Mr. lVIiner of \Yash
ington 

Adjourned until tomorrow morn
ing at ten o'clock. 


