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SENATE 

Thursday, January 1:3, 1927. 
St'na tc called to order by the Presi-

dent. 
1 'nlyer by Hev. Carl N. Garland of 

Augusta. 
Journal of previous session read and 

approved. 

On motion by ;'III'. Perkins of Penob­
scot, it was 

Ordered, the Hou>'e concurring, that 
\\"hen the 8enate and House adjourn, 
they ad.iuurn to meet Tuesday after­
noon, January 18th at 4.30 o'clock. 

Sent down for concurrence. 
,e.ubSeljUenUy the foregoing order 

Canle back 1'1'0111 tIle House read and 
pnss(·d in concurrence. 

Committee Reports 
From the House: Report of Recess 

Committec on Courts and Court Pro­
cedure, as follows: 
Report of Recess Committee on 

Courts and Court Procedure 
To the Hcmorable Senate and House 

of Representatives: 
'.rhe Recess Committee authorized 

by order of the 82nd Legislature to 
make a survey of our courts and r<;­
port what changes, if any, would be 
desirable in our present system of 
courts and judicial procedure to 
securc greater efficiency, beg leave 
to submit the following report: 

The following is the text of the 
order creating the Committee: 

Ordered, the Senate concurring, 
that a recess committee, to consist 
of the Chief Justice of the St:preme 
Judicial Court, one member ap­
pointed by the Governor, two mem­
bers appointed by the President of 
the Senate and three members ap­
pointed by the Speaker of the 
House, be named whose duty it shall 
be to consider the advisability of 
any additional courts, or a com­
bination of the existing courts, hav­
ing in view the expedition of court 
procedure, and to consider in con­
nection with the above the ad­
visability of an appellate court of 
law, a combination of the various 
superior courts of the state and the 
unifying of jurisdiction of procedure 
in the various inferior courts. 

It is further ordered that said 
committee shall report, with its rec­
ommendations, to the Eighty Third 
Legislature. 

It is further ordered that any va-

cancies in said committee shall be 
filll:d by the Governor. 

In pursuance of the above order, 
the Governor appointed as a mem­
ber of the Committee Hon. William 
B. Skelton of Lewiston; the Presi­
dent of the Senate appointed Hon. 
Benedict F. Maher of Augusta and 
Hon. J. Blaine Morrison of Phillips; 
and the Speaker of the House ap­
pointed Hon. Albert M. Spear of 
Augusta, Edgar M. Simpson, Esq., of 
Bangor and Raymond M. Oakes, 
Esq., of Portland. 

Following their appointment, the 
Committee met and organized with 
the selection of Chief Justice Scott 
Wilson as Chairman and Raymond 
M. Oakes, Esq., as Secretary. 

With a view to first obtaining the 
sentimcnt of the Bar throughout the 
state and to some extent the view­
point of the average lay, or busi­
ness man, the Committee sent to 
many of the leading lawyers in 
various parts of the state requests 
for their views as to any lack in 
our judicial procedure or present 
system of courts and for suggested 
changes to secure greater efficiency 
and more speedy and certain 
justice; members of the Committee, 
also as opportunities presented, con­
ferred with business men to obtain 
their viewpoint as to any lack in 
thc administration of justice under 
our present system. 

The Committee, composed in part 
of members of the Bar, of experience 
in the trial of cases, both at law an'1 
in equity, and in part of members 
of the Bench, also drew upon their 
own personal experience after mak­
ing a survey of our present system 
of courts and a comparison with 
the systems in operation in other 
states. Communications and sug­
gestions also have been received 
from members or representatives of 
the various courts. 

The Committee, without funds, 
and made up as it is of men with­
out leisure time, has nevertheless 
held numerous meetings and made as 
complete a survey of our entire 
judicial system as time and oppor­
tunity has permitted. 

At the outset, for the benefit of 
the lay members of your Honorable 
Bodies, the distinction between the 
law and equity jurisdiction of the 
court should be clearly drawn, as the 
growing importance of the equity 
work must be emphasized in con­
sidering any changes or needed 



64 LEGISLATIVE RECORD-SENATE, JANUARY 13 

changes in our courts. The work on 
the law side is familiar to the public 
and done chiefly in term time with 
a jury as the trier of facts; the 
equity work is practically all done 
by a judge sitting without a jury, 
or in chambers, where he has the 
entire responsibility. The Court is 
always open to the suitor in equity. 
In the more populous centers, it has 
already overshadowed in importance 
the work of the trial courts. Larger 
amounts are involved. It is not un­
usual for hundreds of thousands and 
even millions of dolJars to be in­
volved in suits in eqUity. The wind­
ing up of insolvent banks, the fore­
closure of trust mortgages of rail­
roads and other public utilities, the 
construction of wiIIs, the issuing of 
injunctions, and all judiciary rela­
tions, and many other important 
questions are cognizant by a single 
judge sitting In equity. 

Present Courts 
Our courts as at present consti­

tuted are made up: first, of a Su­
preme Court, composed of a Chief 
Justice, and seven Associate Jus­
tices doing appellate, trial and 
equity work; of local Superior 
Courts in the four most populous 
counties, doing only trial work, and, 
except in a few matters having 
equal or concurrent jurisdiction with 
the Supreme Judicial Court in their 
respective counties, but without 
equity powers, and created from 
time to time to afford local relief 
to the Supreme Judicial Court from 
trial work; Probate Courts in the 
several counties originally created 
for the settlement of estates and the 
appointment of guardians, but more 
recently given equity powers as to 
the interpretation of wiIIs, though 
seldom invoked, and jurisdiction 
over the care and custody of children 
when the parents have separated; 
municipal or police courts, and trial 
justices for the disposition of civil 
matters involving small amounts 
and the hearing of complaints of 
violation of the crimin"l laws,­
some local, some of county wide 
jurisdiction and some confined to 
districts composed of several towns, 
but with little uniformity in juris­
diction. 

History of Courts 
The origin and history of these 

several courts and a survey of their 
relations to each other discloses 
that they hardly merit the appIica-

tion of the term, "judicial system," 
in that they were not creatc c

' at 
one time as a single coordinat . sys­
tem, but, to a large extent ~~" the 
result of additions from time to 
time to meet some local demand or 
to afford relief to the Supreme Ju­
dicial Court 

The Constitution of the state pro­
vides that the judicial power of the 
state shaH be vested in a Supreme 
Judicial Court and such other courts 
as the Legislature may establish. 

At the organization of the state 
government, there was created in ad­
dition to a Supreme Judicial Court, 
the membership of which was fixed at 
three, a Circuit Court of Common 
Pleas; Probate Courts in the several 
counties, and Justices of the Peace 
having certain judicial powers in 
small matters, now exercised by 
trial justices. 

The Supreme Court acted both as 
an appeHate and a trial court, while 
the Circuit Court of Common Pleas, 
afterward designated as the Court 
of Common Pleas, acted solely as 
a trial court, with practically the 
same jurisdiction as our present 
Superior Courts, except that it ex­
tended to every county. 

In 1825. police or municipal courts 
were created in Portland, Bath, and 
Bangor with jurisdiction extending 
over the entire respective counties 
of Cumberland, Lincoln, and Penob­
scot. 

In 1839, for some reason the Court 
of Common Pleas was abolished and 
the state was divided into three dis­
tricts. and courts termed District 
Courts with the same jurisdiction as 
the Court of Common Pleas for 
each district were created. These 
courts lasted until 1852, when the 
District Courts were abolished and 
the Supreme Court was increased to 
eight members and took over all the 
trial work. 

But the entire work, both appel­
late and at nisi prius in course of 
time became too onerous for the Su­
preme Court alone, and in 1868, a 
Superior Court with concurrent 
jurisdiction at law in most matters, 
was created in Cumberland County; 
and in 1878 a similar Court was 
created in Kennebec County, in 1917, 
in Androscoggin County and in 1919, 
in Penobscot County. The Supreme 
Judicial Court stiII holds trial terms 
in each of these counties. ~ut its 
work has been very materially les­
sened. It still has exclusive juris-
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diction in these counties in certain 
matters like actions involving title 
to, or interests in real estate, pro­
bate appeals, and, of course, all mat­
ters in equity. The Superior Courts 
are strictly local courts. The judges 
sit in their own court, except that, 
under certain conditions, the Chief 
Justice may assign a Superior Co",.t 
judge in one county to sit in 
another. 

In the meantime, municipal or po­
lice courts, and district courts, so­
called, have increased in number, 
and in many instances with en­
larged jurisdiction, both as to terri­
tory and amounts involved in civil 
actions, either to meet some local 
demand or to relieve the higher 
courts and to secure more speedy 
determination of small matters; and 
trial justices have taken over the 
judicial powers of the old Justice of 
the Peace. 

Civil Procedure 
A survey of the practical workinG' 

of the several courts discloses no 
serious ground of complaint on the 
la w side as to the manner in which 
civil cases are disposed of in the 
trial courts. While our civil pro­
cedure is based on the common law, 
technical objections are not favored. 
The technicalities of the common 
law pleading have been largely abol­
ished and amendments in all civil 
actions are freely allowed. 

In general, so far as the fixed 
terms permit, hearings can be had 
whenever the parties themselves 
are ready. The only matter to which 
your attention need be directed is 
to the unequal and onerous burden 
now imposed on the Judge of the 
'Superior Court of Cumberland Coun­
ty as compared with that of the 
other Superior Courts. The Judge 
of the Superior Court in that county 
holds nine terms each year which 
'cover nearly ten months of almost 
continuous sessions. While under 
the statute a Superior Court judge, 
or an active retired judge of one of 
the Superior Courts, may be as­
signed to assist the Judge in Cum­
berland County when necessary,­
which is occasionally done,-the 
Judge of that court is not of the 
temperament that calls for aid 
simply for the purpose of equalizing 
his labors with others, but only 
when he feels that the interests of 
litigants and the public require it. 

Criminal Procedure 
In the disposition of criminal mat­

ters, there is more ground for com­
plaint. Technicalities in criminal 
procedure still prevail. Means of 
securing delays are numerous. The 
constitutional safe guards establish­
ed by our forefathers to make per­
sonal liberty secure and protect the 
innocent against unfounded accusa­
tions and unjust punishments are 
too often, by skillful and resource­
ful attorneys, turned into almost in­
vulnerable defences to save the guil­
ty from his just deserts. 

Defective complaints and indict­
ments are amendable only in mat­
ters of form. Advalltage of defec' 1 

plainly apparent, when pointed out, 
may be taken under a motion ''1 
arrest of judgment made after ver­
dict of guilty, and the state put to 
the expense of a second indictment 
and trial with the conseque delay 
of justice, which generally is in 
interest of the guilty respondent. 

Though a respondent may sit silent 
throughout the trial, the state's at­
torney may not even comment on his 
failure to take the witness stand, 
and the Court is obliged to instruct 
the jury that he is presumed to be 
innocent and that the fact that he 
does not tell his story must not in 
the minds of the jury be permitted 
to weigh against him. His silence 
out of court in the face of statements 
imputing guilt may be shown as 
evidence of his guilt, but his silence 
before the jury is now excluded 
from their consideration. 

The demand for reform in crim­
inal procedure is widespread, some 
of it, no doubt, hysterical, the un­
reasoning demand of the mob fO! 
vengeance and swift punishment, 
but thinking men, students of the 
law, conservative in judgment, are 
recommending certain changes in 
our criminal procedure to prevent 
unnecessary delay and the frustra­
tion of justice through technicalities. 

Further survey also discloses that 
in five counties, and one, the large 
and growing county of Aroostook, 
and which has a large criminal dock­
et, only two terms a year are held, 
at which persons accused of crime 
can be tried. A person accused of an 
offense committed in May must, in 
Aroostook County, wait until No­
vember before even a grand jury 
sits to inquire into the charge, and 
in the ordinary course of events 
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until December before he can have a 
trial before a jury to determine his 
guilt or innocence. If he can not 
obtain bail, he must lie in jail even 
though a grand jury might l vent­
ually find no bill or a traverse jury 
find that he was not guilty. In 
Piscataquis, Hancock, Lincoln, and 
Washington counties, six months 
elapses between terms at which 
criminal cases can be heard. Everv 
person accused of crime is entitIe~l 
by the constitution to a speedy trial; 
and surely the public interest is not 
served by such delays in adminis­
tering justice. 

Municipal and District Courts 
In the municipal and district 

courts, there is a confusing lack of 
uniformity in jurisdic;:on and in 
some instances overlapping juris­
diction may at times well cause fric­
tion. There seems to be no good 
reason why two courts of this grade 
should have concurrent jurisdiction 
in the same territor,'. Where it 
exists, one or the other court could 
as well be dispensed with and one 
court do the work with less expen~e. 
Trial iustices should not hear cases 
in a jurisdiction covered by a muni­
cipal or district court. It may be 
essential that they ~hGuld be con­
tinued in large districts covered by 
a district or municipal court to lSEue 
warrants on complaints to be made 
returnable in all cases before the 
municipal or district courts. 

Equity Work 
The marked increase in the work 

of the Supreme Judicial Court sit­
ting in equity is yearly imposing a 
greater and greater ,,,. 'den on the 
Justices of that court located in the 
populous centers. This burden has 
already become so heavy in certain 
sections as to seriously interfere 
with the full performance of the 
appellate duties of the local judges. 

Few members of the Bar, even, 
realize the rapid increase of the 
work in this branch of the law dur­
ing the last twenty-five years, and, 
of necessity. how unevenly the bur­
den rests under our present sys­
tem of courts, During the first 
five years of our existence as a 
state, there were only five cases 
enterd in court in Cumberland 
County on the equity side, and the 
jurisdiction of the Court was limit­
ed to a few subjects. Its jurisdic­
tion was gradually extended, but it 
was not until over fifty years later, 

in 1874, that the Supreme Judicial 
Court was given full equity powers. 

Even then it wail infrequently re­
sorted to. From 1885 to 1890 an 
average of only thirty-five causes in 
equity were annually entered in 
Cumberland County. From 1895 to 
1900, they increased to an average 
of sixty-five per year, while in the 
last five years there was a yearly 
average of one hundred and ninety­
seven entries in this county alone. 
The total causes in equity entered 
in the last three years in Cumber­
land and York counties nearly. if 
not quite, equal the total of the en­
tries in all the other fourteen counr 
ties during the same period. The 
very large proportion of the equity 
work is in the counties of Andro­
scoggin, Cumberland, Kennebec. 
Penobscot, and York. This burden 
has doubled in the entire state, and 
in Cumberland County has nearly 
trebled in the last two decades. 

In one respect, equity work is of 
necessity largely local. The cases 
that can be disposed of at a single 
hearing are few. Attorneys natur­
ally desire to take them up before a 
local Justice who is easily acces­
sible and have him continue 
throughout the case. From one to 
-perhaps in receivershi'ps-twenty­
five or more interlocutory decrees 
may be required in a single pro­
ceeding in equity. For this reason 
it is not always practical to call in 
non-resident Justices from a dis­
tance to hear causes in equity, and 
it is generally essential that the 
Judge first hearing the cause should 
continue throughout. 

Appellate Work 
All things considered, the appel­

late work of the Court so far has 
been kept up without unreasonable 
delay. It, however, requires unin­
terrupted opportunity for study and 
thought, and constant interruptions 
for equity work render it extremely 
difficult to do satisfactory opinion 
work. Any unusual delays in th= 
appellate work may generally be 
accounted for by some temporary 
conditions. At least the greater 
part of it is due to the system un­
der which the members of the 
Court perform their appellate duties. 
So far as disposing of the appellate 
work is concerned, there are virtu­
ally but two law terms a year: the 
June terms, one of which always 
extends well into July, and the De­
cember term. Approximately one 
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hundred cases are arguer! at the 
June terms and fifty in Decpmber. 

A law case is not, however, finally 
disposed of when argued, or even at 
the consultation which always fol­
lows. Nor can the fifteen or more 
cases falling to each Judge in June 
all lJe decided at once. Each must 
be taken in its turn and examined 
with care. The opinion written 
must then go the rounds to all the 
other Judges sitting at the argu­
ments for examination and concur­
rence. A Judge who writes twenty­
fivp opinions during a year has one 
hundred and twenty-five more of 
his associates' to examine for con­
currence. A disagreement neces­
sitates the opinion g-oing back to the 
writer a,nd if lw still adheres to his 
opinion, it must again go the rounds 
to eacll .Justce for concurrence, and 
pcrhaps be heW for a final con­
sultation before it is disposed of. 
Delays of six months at· even more 
in some of the appellate cases, 
therefore, can not be prevented un­
der the present system of what in 
effect are two law terms a ycar. 

Person tiel of Courts 
As to the personnel of the courts, 

little comment is required. TIHo 
character and integrity of the 
Maine Courts have never been 
questioned. The sta.nding of its 
Judges in the past has been second 
to none. It is, howen'r. becoming 
increasingly difficult to prevail upon 
mcn in thc larger cities where the 
burdcn of the equity work now falls 
Iwaviest, who are qualified to sit .in 
the highest courts, to abandon the 
practice of the law, which under 
modern conditions offers so much 
greater financial returns than a 
position on the Bencll. 

Jury System 
Next to a high standard of the 

Judg-es as to ahility and integrity 
is the quality of jurors. Under our 
system of jurisprudence, the jury 
becomes a part of the Court and an 
extremely important part. As sale 
triers of the facts, it is upon their 
judgment and capacity to weight 
evidence that the quality of much of 
the justice meted out in trial 
courts depends. 

Under the present method of 
selecting jurors, the names of out­
standing business men of wide ex­
perience seldom, if ever, appear all 
the jury lists. The lists in the sev­
eral towns are supposed to contain 
the names of those of sound judg­
ment, well informed, and of ap-

proved integrity. In some manner 
the names of many of the best 
qualified to serve fail to appear, or, 
if drawn, are not returned to 
court. If perchance a man of large 
business affairs is drawn, or even 
a foreman in his employ, the Court 
immediately is requested to excuse 
because of business inconvcnience. 
Few business men ever think of so 
adjusting their affairs that once in 
three years they may discharge this 
important duty of citizenship, yet 
they are the first and loudest in 
thcir complaint against thc jury sys­
tem. 

Clerk of Courts 
'1'he office of the c1erl{ of courts is 

also of great importance in promot­
ing thc efficiency of the courts. 
Upon his accuracy and fidelity may 
de'pend the rights and property of 
litigants. Frequent changes in this 
office does not work for efficiency. 
Experience here is an invaluable as­
set. The important records of our 
courts should not be subject to thc 
vicissitudes of partisan or primary 
politics. 

Recommendations 
From this survey, a majority of 

the Committpe join in making the 
following recommendations: 

First: That the statute now pre­
venting the jury from considering 
the fact that a respondent in a 
criminal case does not take the 
stand as evidencc of his guilt should 
be repealed. 

Second: That all criminal proces­
ses for offense below the grade of 
infamous crimes within the meaning 
of the Constitution be made subject 
to amendment in matters of sub­
stancc as well as form, provided the 
nature of the charge is not thereby 
changed, and the rights of the ac­
cused in case of surprise are pro'p­
erly safeguarded. 

Third: That a commission, ap­
pointed by t:le Court, be created in 
each county to make up jury lists of 
persons most fitted to perform jury 
duty in the several towns and when 
requested by the clerk of courts or 
the Justice presiding at any term of 
court held in the county to notify 
the requested numbcr of jurymen to 
report at such terms for jury duty, 
dividing the number as near as may 
be ameng the several towns accord­
ing to population. Increased com­
pensation commensurate with the 
increase in eX'penses while on duty 
should also be considered. 

Fourth: That the clerk of courts 
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in the several counties at the ex­
piration of the present term of 
those now in office be thereafter 
appointed by the Court for a term 
of four years, subject to removal by 
any Justice of the Court at any 
time for good cause shown. 

Fifth: To lighten the burden on 
the trial courts and with a view to 
centering in one court all matters 
relating to guardians, the care and 
custody and support of children, di­
vorce and annullment of marriage, 
that original and exclusive jurisdic­
tion of the custody, care, and sup­
port of children and of wives where 
the husband refuses to support 
them without just cause-except in 
matters criminal in their nature-of 
divorce and annullment of marriage 
be vested in the Probate Courts 
with a right of appeal to the Su­
perior Court next to be held in 
the county, to be heard de novo in 
the appellate court. The Commit· 
tee further recommends that a con­
stitutional amendment be proposed 
provided for the appointment of 
Probate Judges from members of 
the Bar by the Chief Executive as 
other judicial officers are appointed 
and qualified. 

Sixth: That the jurisdiction of 
the municipal and district courts be 
made as near uniform as possible 
and the district system, already in 
operation in several counties, be ex­
tended until each county be divided 
into districts with a judge of ability 
to preside, with a view to abolishing 
conflicting jurisdictions of inferior 
courts, and to dispensing with a 
municipal court where a district 
court may properly include territory 
now divided between two or more 
municipal courts. 

That the powers of trial justices 
located within the jurisdiction of 
any municipal or district court be 
limited to the issuing of warrants 
returnable to such courts, and in no 
instance shall they issue a warrant 
where one has been refused on the 
same state of facts by a judge of a 
muncipal or district court having 
jurisdiction. 

Seventh: To relieve the Supreme 
Judicial Court of a portion of the 
trial work, thus affording more time 
for equity and law work and for 
more frequent law terms, that the 
local Superior Courts be abolished 
and a Superior or Circuit Court of 
general jurisdiction be created to 
hold terms in the counties ot 
Androscoggin, Aroostook, Cumber-

land, Kennebec, Penobscot, and 
York, and to have equal concurrent 
jurisdiction with the Supreme Ju­
dicial Court in all matters in law, 
including appeals from County 
Commissioners, municipal officers, 
and Boards of Assessors. and in the 
several counties above named ex­
clusive jurisdiction in all probate 
appeals. The Supreme Judicial 
Court to retain exclusive jurisdic­
tion in the issuing of writs of pro­
hibition, quo warranto, writs of er­
ror and of certiorari. 

The Superior or Circuit Court to 
consist of five judges appointed as 
pro~ided tn the Constitution. 

The Supreme Judicial Court to 
hold no terms in either of the above 
named counties but to hold the jury 
terms in all the other counties as 
formerly. 

.B'ive terms of the Law Court to 
be held at stated intervals to af­
ford more speedy disposition of law 
cases. 

The records and all cases pf'nding 
in the Supreme .Judicial Court in 
the counties of Androscoggin, 
Aroostook, Cumherland. Kennebec, 
Penobscot and York to be transfer­
red to the Superior or Circuit Court 
docket in the sf'veral counties. and 
there be heard and determined as 
though they thereafter originated in 
that court. 

As the appellate worl{ increases. it 
may become neceHsary to extend 
further the exclusive jurisdiction of 
the Superior or Circuit Court until 
it shall do all of the trial work and 
the Supreme J 'icial Court shall do 
only appellate and equity work. 
The Committee do not, howC'ver. 
favor a separate appellate court at 
present. 

Respectfully submitted, 
SCOTT WILSON, 

Chairman for the Committee. 

In the HouHe: Re f'errerl to the Com­
lTIittee on Judieiar:\,. 

In the Senate. Referred to the same 
('ommittee in concurn~llce. 

Mr. OAKES of Cumberland: Mr. 
President, [have here in my hand 
t he address of Chief Justice \Vilson 
made before the Bar Association yes­
terday- afternoon whie1) C'O\'crs in a 
larg-e extent the g-round covered by the 
rpport .and at the l'equest of the Bar 
Association r mo\'" tilat 1,000 copies 
(.f each be printed. 

The motion prevai ;ed. 
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Efficiency in Our Courts 
(By Chief Justice Scott ·Wilson) 

A few years ago, the present Chief 
Justice of our Federal Supreme 
Court, whose words always find re­
ceptive ears, made a remark that at 
the time attracted nation wide at­
tention and has been made the sub­
ject of frequent comment and dis­
cussion in the press. As a result, the 
average citizen may be pardoned for 
drawing the conclusion that the lit­
tle girl's definition of a Court House 
as "a place where they dispense with 
Justice," entitled her to at least a 
"passing mark;" and that the courts 
of this country, as compared with 
those of England at present, are not 
functioning efficiently, due ('ither to 
archaic rules of procedure or from 
lack of businesslike methods of ad­
ministration. 

Public attention has also been 
focused on our courts through re­
ports of recent surveys by agents or 
committees representing Founda­
tions, so-called, and financed by the 
wealth of well known men, and of 
committees of various organizations 
devoted to reforming the social or­
der, commissioned to investigate the 
so-called "crime wave" that is al­
leged to have been sweeping over the 
country since the Great vVar, leav­
ing in its wake a record of unpunish­
ed assaults, rObberies, and murders 
that is unparalleled in the history of 
the nation; and also by reason of the 
delays that have resulted in the final 
disposition of certain cases which 
have been prominently featured in 
the news columns of the public 
press. 

The law or rules governing the 
procedure in our courts has likewise 
of late been the subject of much 
study and consideration in several of 
the ~tates by what are terml'd Judi­
cial Councils and of discussion in 
Law Periodicals and by men eminent 
in our profession at meetings of Bar 
Associations both local and National. 

It is for these reasons and because 
our own Legislature at its last ses­
sion. too, 'luthorized the appointment 
of a Recess Committee to investigate 
conditions in our own State. the re­
port of which Committee has today 
been filed with the present Legisla­
ture. and of which Committee I had 
the honor, or misfortune. to be Chair­
man. that I selected the topic an­
nounced as an appropriate subject 

for the consideration of your Asso­
ciation at this time. 

In view of the wide spread publIc 
interest that has been aroused in the 
question of whether our courts are 
functioning as efficiently as they 
should. it seemed that the Bar of this 
State could do well to examine its 
own house with an open mind and see 
if any of the criticism of the courts, 
that is, at least, half formed in the 
public mind, if not openly expressed, 
is in any degree merited of the 
courts of our State, and if so, to 
what exent. and what, if any, remed­
ies can be suggested. 

There is no occasion for Bench or 
Bar to fear sincere, constructive 
criticism that is the result of under­
standing of actual conditions. The 
law is no secret cult, nor the rules 
of procedure any mysterious ritual 
from a knowledge of, or the reasons 
for which, the public should be ex­
cluded. Nor have the courts or the 
rules of procedure any of ':he quality 
or sacredness that is profaned by 
frank discussion or honest criticism 
under proper conditions and for pro­
per purposes. 

Every lawyer appreciates full well 
that the- ia w is not an exact science, 
that the Bench is not infallible. nOlo 
the Bar perfect. and that clients and 
witnesses are not always truthful. 
The human element is so prominent 
in the administration of .Justice that 
we ('an only hope to approach exact 
Justice. It is no Utopia in which we 
live. and we must content with some­
thing short of perfection. 

True, there must be stability in the 
law. and the procedure in thp courts 
must be orderly. Cbanges either in 
the law or in the rules of procedure 
upon which the rights of persons and 
property depend must be made with 
deliberation and without haste. The 
Courts should not he weathercocks 
that respond to every 'popular breeze. 
yet cessante ratione legis. cessat 
ipsa lex. the reason of the law ceas­
ing. the law itself ceases also. 

A system of jurisprudence is a liv­
ing organism that must from time 
to time slough off dead mat­
ter to give place to the 
new that changed conditions re­
quire. a sine qua non of its 
continued existence. When rules of 
procE'dure no longer promote justice, 
or unreasoriably delay it, they should 
be abandoned or modified. 

vVhat does efficiency in our courts 
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imply? Courts are the means em­
ployed by organized society to ad­
minister Justice between its members 
or between 'society and its members. 
In a certain sense. they are business 
institutions, the purpose of which 
should be to give the people the 
rights which the facts entitle them 
to and with the least expenditure of 
time and mG ey. While abstract 
Justice can not be attained. it must 
be the goal of those whose duty it is 
to preside over our courts or in any 
way to participate therein. Justice, 
of which there is no "virtue so truly 
great and Godlike". to serve its pur­
pose must be even handed, c.ertain, 
and available to all without unrea­
sonable delay. 

How is this efficiency to be secur­
ed? First, there must, of course, be 
conscientious, open-minded Judges, 
"learned in the law" to preside and 
hold the scales with an even hand, 
and also competent jurors to deter· 
mine the facts. Courts must be ac­
cessible at all reasonable times. The 
proceedings must be orderly an«;l ac­
cording to established rules deSIgned 
on the civil side to clearly define the 
issues or matters in dispute, without 
needless technicalities in matter of 
form, and ensure the dispo~ition of 
the subject in dispute upon ItS mer­
its· and on the crimina! side to pro­
tec't the innocent against unjust ac­
cusations and to provide the accused 
with sufficient notice of the nature 
of the offense with which he is charg­
ed to furnish him with reasonable 
opportunity to meet the charge, and 
while safeguarding the innocent 
against unjust punishment, should 
not afford the guilty opportunity to 
escape just punishment through mere 
technicalities. 

How are Maine courts meeting 
these requirements? While the ad­
ministration of Justice in this state 
is in general not open to the current 
criticisms as to unreasonable delays, 
there are delays that could be avoid­
ed. There is a k~k of opportunity to 
secure a speedy trial in some of our 
counties; there is delay in disposing 
of the appellate work; there are un­
equal burdens imposed u'pon some of 
the Judges under our system of 
courts. There are flaws that can be 
pointed out in our procedure, espe­
cially on the criminal side, that too 
often allow the guilty to escape pun­
ishment. 

To bring into clearer relief some of 
these defects, let us review briefly the 
system of courts under which we are 
operating. 

First, and, of course, of prime im­
portance is the Supreme Judicial 
Court created under the Constitution 
which acts not only as an appellate 
court, a trial court, and a court of 
chancery, but also as the Supreme 
Court of Probate. 

In addition, we have Superior 
Courts in the four most populous 
counties created from time to time to 
relieve the Supreme Court of some of 
the trial work. These are local courts 
with concurrent jurisdiction with the 
Supreme Court in most matters in 
law, except real actions, complaints 
for flowage and certain appeals, but 
with no equity powcrs not even to 
hear a case begun at law in that 
court if at any time an equitablA de­
fense is pleaded. 

Courts of Probate were established 
in each county originally for the set­
tlement of estates and ap'pointment 
of guardians and the supervision of 
wards, but now given equity powers 
as to the construction of wills, though 
seldom invoked, and jurisdictio~ over 
the care and custody of chIldren 
where the parents have separated. 

And finally municipal or police and 
district courts, and trial justices for 
the disposition of civil cases involv­
ing small amounts, the enforce~ent 
of municipal by-laws, and the dISPO­
sition of minor offenses and for hear­
ing and holding to bail in cases. re­
quiring investigation by a grand Jur~. 

And before proceeding further, It 
may be well to briefly outline .the 
work on the equity side and the Im­
portant place it is now occ~pying in 
the administration of JustIce. Few 
members of the Bar even realize the 
increase in the work in this branch 
of the law, or of necessity how un·· 
evenly the burden of it rests under 
our present system. 

The equity powers of the Court, or 
of the Chancellors originally were 
merely to supply a lack in the law, 
but it now overshadows in import­
ance the work of the trial courts, 
both as to the subject matters over 
which it takes jurisdiction, and the 
amounts involved. 

During the first five years of our 
existence as a state, there were only 
five cases entered on the equity side 
in Cumberland County, then, as now, 
the most populous county in the state. 
The equity jurisdiction of the Court 
was then limited to but few subjects. 
Its jurisdiction was gradually extend­
ed, but it was not until 1874, ov~r 
fifty years later, that the Suprcme 
Court was given full equity powers. 



LEGISLATIVE HECORD-SENATE, JANUARY 13 71 

Even then, it was infrequcntly re­
sorted to. From 1885 to 1890, there was 
only an annual average of thirty-five 
cases entered in Cumberland County 
on the equity side. From 18~5 to 
1900, it increased to a yearly ;-jscrage 
of sixty-five; but during the last five 
years, there has been aa a,"erage of 
one hundred and ninety-sevell cum­
plaints in equity filed ench year in 
that county alone. 

Throughout the entire state, the 
work in this branch of practice has 
at least doubled in the past two de­
cades, while in Cumberland County, 
it has nearly trebled. The very large 
part of this work, at least two-thirds, 
is in the more populous counties of 
Androscoggin, Cumberland, Kenne­
bec, Penobscot, and York. and the en­
tries on the equity side in the coun­
ties of Cumberland and York during 
the past three years have nearly, if 
not quite, equalled the total of all the 
entries in the other fourteen coun­
ties. 

Equity work, in one sense, is of 
necessity largely local. The cases in 
equity that can be disposed of at a 
single hearing are probably in the 
minority. Counsel naturally prefer 
to take them up before a local Justice 
who is readily accessible. and who can 
hear all interlocutory matters up to 
the final decree. From one-and in 
receiverships-to twenty-five or more 
interlocutory decrees may be required 
in a single cause. It is for this reason 
that it is not always practical to call 
in non-resident Justices from a dis­
tance to sit in equity to relieve lo~al 
Judges, as it is generally ess<;ntial 
that the Justice first acting III the 
cause should continue throughout. 
The equity work in a given coUIlty 
thus of necessity falls almost entirely 
on the resident Justice, if there be 
one, if not, on the most convenicmt 
one. 

\Vith this brief review. we may now 
consider wherein our courts or our 
rules of procedUre are lacking in any 
essentials that make for efficiency. 
As to the ability of the Judges, it 
would not become me to say mo,"e 
than that in the past. the Maine, 
Bench has ranked high in comparison 
with those of other states. It is 
however, becoming more and more 
difficult to induce attorneys in the 
more populous centers and where 
the burden of equity work bears the 
heaviest, to accept a place on the 
Supreme Bench. The practice of law 
under modern conditions offers so 

much greater financial returns than 
a position on the Bench. We all 
recognize, I think, that the salaries 
paid other professional public officials 
and especially managers and heads of 
private enterprises is out of propor­
tion, in comparison with the impor­
tance of the work involved, with the 
salaries paid to the Judges of our 
courts. 

There seems to be a prevailing no­
tion among some people that a posi­
tion on the Bench is sought after as 
a desirable place in which to spend 
one's declining years in restful peace 
and quiet. If any attorney in recent 
years has accepted a position on the 
Supreme Bench with that in view, he 
was soon disillusioned, if he did his 
full share of the work. 

Next in importance to ability and in­
tegrity in our Judges is the quality 
of jurors. Under our system of juris­
prudence, the jury becomes a part of 
the Court, and I need not add, ::tn 
important part. As triers of facts, it 
is upon their sound judgment and 
capacity to weigh evidence that the 
quality of the Justice meted out in 
the trial courts depend. 

Under the present system of ob­
taining jurors, the names of outstand­
ing business men, especially in our 
cities. seldom, if ever appear in the 
jury lists. The lists in the several 
cities and towns are supposed to con­
tain the names of those of sound 
judgment, well informed and of ap­
pro\'ed integrity. In some manner the 
names of many of those best qualified 
to serve fail to appear, or if drawn, 
are not returned to court. Generally 
speaking, the competent juror must 
be a busy man; but if perchance a 
man of large business affairs is 
drawn, or even a foreman in his em­
ploy, he immediately has some one 
plead with the Court to excuse him, 
often witfi the remark that there are 
plenty of men with nothing to do who 
are willing to serve, as though the 
village loafer would make as good a 
juryman as a man qualified to man­
age a business or the successful farm­
er. Few business men ever think of 
so adjusting their business that once 
in three years they may discharge 
this important duty of citizenship; 
yct if they have a case to be tried, 
they are one of the first and the loud­
est in their complaints against the 
jury system. I do not wish to be 
understood as in any way criticizing 
those who do serve. In general, they 
do their work conscientiously and 
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well, but our jury service eould be 
improved if more care were taken, 
and under a different system, III mak­
ing up the jury lists and in drawing 
jurymen for service. 

As to the accessibility of our courts 
and the opportunity for speedy hear­
ings, while the door of the Court 
sitting in chancery is always open to 
the suitor in equity, trials at law can 
be heard only in term time, which are 
detinitely 11xed, and which in this 
State are usually reduced to a mini­
mum for economy's sake. In four 
counties only two trial terms are 
held each year; and in the great and 
gTowing county of Aroostook while 
four civil terms are held, only two 
terms are open to the person accused 
of crime at which he may have his 
guilt or innocence determined. An 
offense committed in this county in 
May, the suspected person, if arrest­
ed, must wait until No\"ember before 
the case can be even investigated by 
a grand JUI'y, and until December 
before he can have a trial. if he can 
obtain bail, he will be released from 
arrest, if not, he must lie in jail 
awaiting trial, though a grand jury 
11nd no bill, or the traverse jury find 
him not guilty. In Hancock, Lincoln, 
Piscataquis, and Washington coun­
ties, the terms of the trial court are 
six months apart. If the people are 
satisfied with the arrangement, the 
Judges of the Court perhaps ought 
not to complain. It should, however, 
be taken into account that in this 
State our sparsely settled conditions 
in many countie~ no not warrant our 
trial courts to be open at all times 
and such delays in the dispoBition of 
cases as result from these conditions 
is not the fault of the Court. In gen­
eral, so far as the fixed terms per­
mit, whenever the parties are ready 
for a hearing, their case can be 
heard. If the parties are ready, 
there is no difficulty, so far as the 
Court is concerned, in obtaining a 
hearing at the term at which a case 
is entered. 

As to the rules governing the pro­
cedure in civil cases, there is now 
little real cause for complaint. While 
our pleadings are based on t.he com­
mon law principles, technicalities are 
not favored and amendments are 
freely allowed. Specifications as to 
the grounds of action or of defense 
where they do not sufficiently apppar 
in the declaration or plea may be re-

<.[uired. If failure of Justice 1 esults on 
the ciVil side trom defecTIve plead­
ingB, it is usually the fault of the 
attorney who has failed to acquaint 
himself with the law applicable to 
the facts in his case or with the sim­
plest rules of pleading. The tendency 
undoubtedly, is to still further sim­
plify the rules of pleading in civil 
cases, but it may be a question 
whether if carried too far, it does not 
cultivate and encourage looslcness in 
statement of the grounds of action, 
and may result in more delay from 
surprise and consequent continu­
ances. Cases thrown out of Court 
for defective pleadint,;', if there is a 
good cause of action, are tbe excep­
tion, as an amendment will usually 
cure the defect. 

The experiments of summary and 
declaratory judgments and of dis­
closure and discovery are now being 
tried out in England and in many 
of the states here, and with results, 
especially in the larger cities, 
said to be gratifying to both bar 
and Ii tigan ts. 

On the criminal side, however, 
there is, I believe, ground for com­
plaint. Too often persons charged 
with crime escape the penalities of 
the law through some technicality in 
pleading or by availing themselves of 
the constitutional safeguards design­
ed for the protection of the innocent. 
Means of securing delays in criminal 
cases are numerous. Criminal pro­
cesses are amendable only in matters 
of form. Ad\"antages of defects, 
plainly apparent wIlen pointed out, 
unleRs cUl'ed by verdict, may be tak­
en advantage of on motion in arrest 
of judgment after a verdict of guilty, 
and the State be put to the expense 
of a second indictment and trial with 
the consequent delay which is always 
regarded as in favor of the accused. 

A respondent in a criminal case 
may sit silent throughout his trial, 
and the jury may not consider his 
failure to take the stand in his own 
behalf as any evidence of his guilt 
or the State's counsel comment on 
his failure to do so. The Court is 
obligpd to instruct the jury that he 
is presumed to be innocent and the 
fact that he does not take the stand 
must not in the minds of the jury be 
permitted to weigh against him. His 
Riknce out of Court in the face of 
stat.ements imputing guilt may be 
shown as evidence of his guilt, but 
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his silence before the jury, when he, 
above all persorlH, might exvlain in­
culpating testimony, iH excluded from 
their consideration, 

It is urged that to permit the JUI'y 
to consider the fact that a respon­
tlent did not take the stand in his 
own behalf aH evidence against him 
\Vol,ld in effect compel him, in case he 
did not see fit to take the stand, to 
give evidence against himself, but 
our Court has held otherwise, State 
v, Cleaves, 59 ::\1 ., 298; or that it 
would compel him to take the stand 
and commit perjury. ~ot so, if he 
is innocent. If guilty, he Buffers no 
injustice thereby. 

\Vith the Judge under, our statute 
unable to assist the jury by com­
menting upon the weight of the evi­
dence, as an English judge may do, 
a presiding Justice in our Court must 
in a measure, unless he violates the 
spirit of the statutory inhibition, sit 
impotent and watch a game played, 
in which lw is no more than an um­
pire to see that it is played accord­
ing to rule, and in which the .punish­
ment of outra~!'ed womanhood, or the 
safety of human life may be the 
stake. 

The repeal of the statutc prohihit­
ing the jury from treating a respond­
ent's failure to take the stand as 
evidence against him has been rec­
ommended by the Recf'ss Committe€' 
as well as the enactment of a statute 
authorizing am(~ndlnents of com­
plaints, and indictments for offenses 
below thosc of infamous crimes with­
in the meaning of the Constitution, 
being a matter within the control of 
the Legislature in which it is not 
restricted by th<' fConstitution, pro­
vided thc nature of the offense charg­
ed is not changed hy the amendment 
and the rights of a respondent are 
properly safeguarded by continuance, 
if necessary. 

It must be admitted that there are 
delays in the appellate work. CasE's 
tried in October or November seldom 
get before the ,,-ppellate court until 
the following June, and at least six 
months elapse after argument before 
some of the cases can be decided. 
But, except for conditions that are 
temporary, such delay is due to the 
system of courts under which we 
labor, though it is truf' that the in­
crease in the equity work in certain 
sections is making it more and more 
difficult to keep up with the appel­
late work. 

At present, what in effect are two 
terms of the appellate court are held 

cach year, the June terms extending 
well mto .July and a December term. 
A Judge sitting at the June terms 
may take homc fifteen or more cas­
es. , If he completes them all by the 
~lttlng of the Dccember Term with 
his usual quota of trial terms and 
equity work, the litigants, or one of 
them, may be deemed fortunate. The 
appellate wOl'k requires uninterrupt­
ed opportunity for study and thought. 
Frequent intcnuptions for equity or 
other work in chambers is not con­
duci\'e to satisfactory opinion work. 

A law case according to the prac­
ticc in this state is not disposed of 
when argued, or even at the consul­
tation which follows. Thc views ex­
lJrcssed at consultation based on the 
arguments of counsel are often 
changed by a study of the case. Nor 
can fifteen casees be decided all at 
once. Each must take its turn. An 
opinion when drawn must go thE' 
rounds of all the other Justices sit· 
ting at the argument for examina­
tion and concurrence. A Judge who, 
writes twenty-five opinions in a year 
has one hundcred and twenty-five of 
his associates' to examine for con­
currence. Notwithstanding errors 
may sometimes appear in the opin­
ions of the court, the examination 
fO!' concurrence is not regarded by 
the members as a mere perfunctory 
labor. So-called dissenting not"s are 
more or less frequcnt, necessitating 
the opinion going back to the writer, 
and if he still adheres· to the opinion, 
of it again going the rounds together 
\\"ith the note for consideration. In 
its coursc, it is quitc likely to gather 
additional notes which may necessi­
tate its being held fOl' further con­
sultation, all of which with Judges 
separated in some case by many 
miles, takes a toll of time. Delays 
of six months and more in some 
cases can not be prevented unde·r 
present conditions with only what 
are in effect two law tcrms per yf'ar 
and the appellate Judges also com­
pelled to do both trial and equity 
work as well. 

If earlier decisions are deRired in 
the appellate work, and it is desir­
able, the trial work now performed 
by the Supreme Court must be I<'s­
sened by extending the jurisdiction 
of the Superior Courts or creating a 
trial court, the Judges of which "hall 
go on the circuit and do a greater 
part of the trial work than Is now 
donE' by the local Superior Courts, 
and by providing for more frf'quent 
terms of the Law Courts. 
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The Bar also could probably hast­
en the appellate work and shorten 
the time between the trial and final 
decision, if they would be prepared 
to argue their casell at law whenever 
possible at the first term of the ap­
pellate court next following the term 
at which they were tried. Some of 
the delay between trial below and the 
decision of the appellate court is 
caused by counsel failing to order 
testimony transcribed at once or ne­
glecting the appellate work for some 
more pressing matters in their office 
or in the trial courts. The ap­
pellate work should be given the 
first place on the attorney's docket, as 
the Bench, as far as possible, gives it 
the right of way over all other work. 

I have not considered the work of 
the municipal or district courts. If 
there is inefficiency here, it is either 
due to too many courts withoverlap­
ping jurisdiction and with trial jus­
tices also acting within the same 
territory. A revision of the courts of 
this grade establishing uniformity of 
jurisdiction and eventually extending 
the district system now already es­
tablished in several counties would 
undoubtedly work more satisfactory 
results. 

From this survey, I think we may 
fairly conclude that the inefficiency of 
our courts does not suffer materially 
from the personnel of its Judges, and 
that a change in our system of se­
lecting jurors would place the ma­
chinery of the courts on as high a 
plane for rendering public service as 
we can hope for; that while there 
may be some grounds on which ou.r 
civil procedure might be found to be 
wanting, if subjected to the strain 
imposed on the courts in the larger 
centers, yet under the conditions in 
this state it serves its purpose quite 
as well as a less rigid system, at least, 
I feel sure that any injustice that can 
be placed at the door of the rules of 
procedure is exceedingly rare in civil 
actions; that some reforms in our 
criminal procedure should be effect­
ed. There seems to be no sound rea­
son under proper safeguards why 
amendments should not be allowed in 
criminal as well as civil proceedings, 
if justice is the goal of all judicial 
proceedings. 

Constitutional provisions will not 
permit drastic changes, but there ap­
pears to be no good reason why 
amendments in all criminal processes 
for offenses below the grade of in­
famous crimes even in matters of 

SUbstance may not be permitted. 
Complaints are ordinarily under oath 
and indictments found by a grand 
jury which is sworn, but where the 
proceedings by complaint or the in­
dictment is entirely under the control 
of t.he Legislature, there appears to 
be no sound reason why it may not 
regulate the requirements of either 
both as to forms of SUbstance. 

It further appears that any delay 
in obtaining hearings and in final dis­
position of cases on appeal is chiefly 
due to the present system of courts 
and the arrangement of the fixed 
terms, and that the relief of the Su­
preme Court Judges from a part of 
the trial work and an increase in the 
number of terms in some of the coun­
ties at which criminal cases could be 
heard and also of the terms of the 
Law Court would remove most, if not 
all, delays which under the conditions 
existing in our state might be termed 
unreasonable; and with the same pur­
pose in view that the recommendation 
by the Recess Committee that the 
Probate Court be given exclusive 
jurisdiction over children and the 
marital relation, but with a right of 
appeal to be heard de novo is also en­
titled to the careful consideration of 
the Bar. It would relieve the trial 
courts of labor that can as well be 
performed by another court and 
would center in out court the juris­
diction of all kindred matters, a part 
of which is under certain conditions 
now vestcd in four courts of different 
grades. 

There is one other branch of the 
Court which also vitally affects its 
effiCiency, namely, the Bar. It is not 
my purpose to criticise, but in closing 
to point out how much the effiCiency 
of our courts depend uPon the coopera­
tion and fidelity of the members of 
the Bar. It has been said that much 
of .the credit ascribed to the great 
ChIef Justlce Marshall and his asso­
ciates for the constructive work they 
did in the early days of our nation 
in interpreting the Constitution was 
due to the masterly presentation of 
the great questions that came before 
them by the Randolps, Wirt, Martin 
Ingersoll, Cushing, Webster and 
Pinkney, and the other great' advo­
cates of those days. 

Destroy the good repute of the Bar 
and you undermine the public confi: 
dence in the courts. In the preamble 
of the Code of Professional Ethics 
drafted by a Committee of the Ameri-
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can Bar Association as a model for 
state and local Bar Associations to 
follow, one finds these pregnant 
words: 

"In America where the stability of 
Courts and of all departments of gov­
ernment rests on the approval of the 
peoplc, it is peculiarly essential that 
the system for establishing and dis­
pensing justice be developed to a high 
point of efficiency and so maintained 
that the public shall have absolute 
confidence in the integrity and im­
partiality of its administration. The 
future of the Republic to a great ex­
tent, depends upon the maintenance 
of justice pure and unsullied. It can 
not be so maintained unless the con­
duct and motives of the members of 
our profession are such as to merit 
the approval of all just men." 

The legal profession did not OrIgI­
nate nor has it continued to exist 
solely because it afforded an oppor­
tunity for gain to its members. The 
fees exacted by the profession in the 
larger' cities outside our state some­
time seems to deserve the censure 
which the covetousness and avarice 
of the scribes drew down upon their 
heads from the Master two thousand 
years ago. "Woe unto you, ye law­
yers, for ye lade men with burdens 
grievous to be borne." 

Speaking now as a member of the 
profession, and not from the Bench, 
I wonder at times if we are not in 
danger of losing sight of the fact 
that the practice of law is a profes­
sion and not a business; whether 
there is not a growing tendency to 
commercialize the law, to view it as 
any other business enterprise rather 
than a public service. 

The duties and obligations of a 
member of our profession are three­
fold: the duty as an officer of the 
court: "to conduct himself within the 
office of an attorney according to the 
best of his knowledge and discretion 
and with all good fidelity to the 
courts as to his clients;" to the pub­
lic as a member of a profession hold­
ing himself out as learned in the law 
and worthy of trust; and third to his 
clients by reason of the confidential 
nature of their relation. While in 
theory there is no conflict between 
these threefold obligations, in prac­
tice, the pathway of duty is not al­
ways clear between what a client 
conceives that his interests require 
and an attorney's duty as an officer 
of the Court. There is no profession 
or calling in which the responsibili-

ties of its members are greater or in 
which greater temptations to depart 
from the paths of honorable conduct 
are placed in the way of the young 
and inexperienced. 

The Bar of Maine as a rule has 
been free from those whose conduct 
has reflected discredit upon the pro­
fession; but instances have occurred, 
and transgressions of what are or­
dinarily considered good professional 
conduct are still occurring, some of 
minor importance and others that 
should require action, though I have 
no doubt that many of the petty vio­
lations of the standards of profes­
sional conduct are due rather to 
ignorance of what good professional 
conduct requires than to any great 
moral turpitude. A laxness III over­
looking minor offense, however, may 
result in more serious violations. 

History also teaches us that the 
profession is not beyond the reach 
of popular disapproval, unless it 
keeps its house in order and lives up 
to the principles it proclaims. The 
uprisings of Wat Tyler and Jack 
Cade were in part protests against 
the rapacity and chicanery of the 
lawyers of those days in their deal­
ing with the people, as was Shay's 
Rebellion in Massachusetts three 
centuries and more later. Cade de­
clared in one of his proclamations 
that "the law serveth naught else in 
these days but for to do wrong," and 
a pamphleteer in the days of Shay 
wrote of that "dangerous, pernicious 
order of lawyers and their malprac­
tices and extravagant fees." Shakes­
peare expresses in Henry VI the 
spirit of Cade's time in a dialogue 
between Cade and a tradesman. 

Dick the Butcher: "The first thing 
we do, let's kill all the lawyers." 

Cade: "That I mean to do. Is not 
this a lamentable thing that the skin 
of the innocent lamb should be made 
into parchment and when scribbled 
o'er should undo a man?" 

I do not intend to suggest that the 
Bar of today is in any such state of 
disrepute in the popular mind as in 
the days of Cade or of Shay. We 
have travelled far since then. Today 
the great majority of our profession 
without public acclaim are day in 
and day out faithfully fulfilling with 
scrupulous fidelity the great trust 
imposed in them by their clients. The 
most sacred confidences are confided 
to them without a thought of abuse; 
funds and property of great value are 
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often entrusted to their care without 
any receipt or surety othel' tll1ia 
their standing as member", uf UUI' 

great professiun. :-.fotwithstanding 
the many jests at the expense of the 
prufession, it is the fidelity of the 
great majority that passes unnoticed, 
and the occasional departure from 
the standards of honorable conduct 
which attract attention. 

It is a source of regret, however, 
that we have to admit that there are 
still members of the professiun who 
have apparently given little thought 
to their obligations as officers of the 
Court or that they were engaged tn 
the performance of a public ",ervice; 
Who have sought admission to the 
Bar either as an avenue to political 
preferment or an anticipation of easy 
financial reward, and whose Hense of 
professional duty has become dulled 
by avarice, or who have prostituted 
their professional talents to the base 
uses of aiding and abetting those 
who prey upon the frailities of 
human nil.ture, those parasites and 
vultures of society, who reap profits 
from violations of the law. 

As an aid and guide for the 
younger members of the pro­
fession, may not suggest that 
this Association adopt a written 
code of ethics and recommend its 
adoption by every county associa­
tion in the state. So far as I know, 
there is only the merest skeleton of 
what might be termed a code of 
ethics adopted by any of the local 
associations, and such, as there are, 
are not readily accessible to the 
young attorney. 

The Bar of Maine is surely second 
to none in its spirit, its aims and its 
ideals. Only through action by this 
association can this spirit and ideals 
be expressed. Shall we not then 
put the standards of conduct of our 
profession into a written code which 
will embody the spirit of the oath 
administered upon admission to the 
bar, and say to every applicant for 
admission: "There are the standards 
to which we expect you to conform 
if you enter the profession. If your 
purpose in applying for admission 
does not square with these rules, It 
is no place for you." 

The day is also here when the 
public interests and the interests of 
our profession demand higher qual­
ifications for its members as minis­
ters of justice, a broader basis in 
educational qualifications, stronger 

moral character, and better prepa­
ration in knowledge of the law. 

It is, therefore, eminently fitting 
not only that the doors of the Tem­
ple of Justice should always swing 
readily open to the demand of the 
suitor whether high or low, rich or 
poor, that no man should be "de­
layed for lucre or malice," or unrea­
sonably delayed for any cause, that 
substance and not form determine 
his rights, and that a proper degree 
of ceremony and dignity should ac­
company the administration of jus­
tice, but that those engaged in its 
service shOUld so conduct them­
selves as to entitle them at all times 
to the respect and confidence of the 
public which in the final analysis 
they serve, and should be fully qual­
ified to fulfill the high trust which 
they assume. 

The following communication was 
received: 

ST A TE OF MAINE 
Office of the Go\'ernor 

Augusta 
January 13, 1927. 

To the Honorable S8nate and House of 
Representatives of the Eighty-third 
Legislature: 
There is submitted herewith the re­

port of the Committee on the Budget 
duly prepared in accordance with the 
directions of Uw Legislature of the 
::itate of Maine. 

RALPH 0 .BREWSTER, 
Chairman, 

ELBERT D. HAYFORD, 
Secretary, 

WILLIAM L. BONNEY, 
HERBERT E. WADSWORTH, 
EO\V ARD L. ·WHITE. 

To the Honorable Senate and House of 
Representatives of the 83rd Legis­
lature: 
The Legislature has provided that 

the Governor, State Auditor, State 
Treasurer, and the Chairmen on the 
part of the Senate and the House of 
the Committee on Appropriations and 
Financial Affairs of the Maine Legis­
lature shall act as a committee on the 
lJUdget. In accordance with the pro­
YlSlOnS of this act and the practices 
of the last few years the committee 
on the budget have held hearings in 
Presque Isle', Bangor, Portland, Lew­
iston and Augusta at which oral 
presentation was made of the needs 
for the several departments and insti­
tutions of the State supplementing 
the written estimates which had been 
filed on forms provided by the com­
mittee in accordance with the law. 
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The estimates of the state nepart­
ments fo], In8 call for $7,0~:l,951.:j3 

and for lH29 $7,lGD,n;)1.;~;L For state 
in~titl1iions for the ~iUl1(' prTiods then" 
is asl<"d a total of $2,507,127.12 for 
19:!8 and $2,14G,289.:32 for 1929. This 
includp~ requests for ne\v construc­
tion. 

The Ill'ivate institlltions which have 
hel'ptofol'c l'f"ceh'E'd state aid have 
filed le(IlJesls for $1.125,919.1G in 1928 
an(] $9n,74S.76 in 19Z9. 

These estinlat('s [tnd requests sho\v 
a total fnr 1 9~8 or $10,6;'6,997.61 and 
fnr I !J~9 $10,:107,989.41. 

Ht,\\"f'l1UPS for various sourCe~ other 
th:lll din~ct taxation were estilnated 
by the committee at the' sum of $4.-
7Ci7.9()0.OO for 1928 and $4,7G7,900.00 
for 192~1. 

This ,,"ould If~ave a valance of $5,­
R9D,OD7.(i] to lJe raif'ied in the first year 
of the Lknnial period and $5,550.089.41 
in the S8'...'Ol1(1 year by dir0ct taxation. 

On the new state valuation of $724,­
nS.3(10.00 this would require a tax 
rate of 81 mills in 1928 and 8 mills in 
1929 or an increase of more than ten 
per cent. 

This compares with pstimates and 
requests filed two years ago with the 
budget committee which would have 
required a direct tax for each year of 
llt mills. This indicates a changed 
attitude of mind on the part of the 
several departments and institutions, 
and undoubtedly reflects the changed 
1 hought of the puLltc regarding- CCOD­

on1 .... in th(~ condul't of vublic affairs. 
It means, ho\ve\"er, that it is consid­
erably mOr!' difficult to make substan­
tial reductions without getting very 
clost' to the irreducible minimum \vith­
out which tlie StRte housekeeping 
could not be carried on. 

The budg-et committee have sought 
to dra \V a happy line between a policy 
of var~illlony that is not prudent and 
any suggestion of extravagance \vhich 
ll1igh t add to the very considerable 
llurdE-'ll::-; no\v being borne by the tax­
payers of thp Stat" 

The report makes provision that it 
is believed will be sufficient to carry 
on all the activities which the State 
hfts now assumed but it does not con­
template their expansion since it is 
not lwlieved it would be good judg­
ment at this time. 

Following the practice of the budget 
c01ll1nittee in recent years no recom­
mendation has been made regarding 
pri va te institutions. A tabulation of 
their requests is, however, filC'd to­
gether with the appropriations that 

hn ve bpen made for the past two 
ye;l1'S. 

Th .. · rpport (Jf the budget COlTImittec 
would require a tolal of $8,499,263.;'1 
for 1928 and $8,702,8]".51 for 1929. I;" 
the Legisla ture were to adel the 
ael.ount apDrOl1riatcd for private insti­
tutions in each of the last two fiscal 
periods there would then ue required 
a total of $9,246,633.27 and $9,450,-
188.27 

These estilnates both u[ rpvellues 
and ~lDpr()priaUons are based uI)on (·x­
isting pro\"j.-·dOllfO; of law exccnt in one 
in::-;t<111c(', '-I'hey al'e concerned to only a 
limited f'xtent with the hi)..(h \Yay pro­
gram of the State since that is ]ar!!:e­
ly financed fron1 special1y pro\rided 
funds including the payment of inter­
('st and maturitif'S "Upon the Lond is­
sueR o~ recellt years. 

The State debt outside the highway 
and briclge bond issues is being' steadi­
ly reduced. $:l50,OOO.Ofl each year is b0-
ing paid uIJon the ,Val' Loans and 
these will be entirely retired in 193~ 
"'ith the exception of an issue of 
$500,000.00 due in 1987. Under <'xistin;;­
legislation $98,000.00 has already been 
sct aside for the issue of 1937 and 
morp than $100,000.00 wil! be set a"ide 
during this fiscal year, $400,000.00 ad­
ditional would be provided during the 
next two years frorn direct taxation 
upon the citizens of our Statf" or 
$100,000.00 more than will be needed 
to retire the entire issue at 111aturity. 

~rhprc seerns no \v:trrant for such an 
("xeessive provi::-;ion of a sinking- fund 
~o far in adyance of th~ maturity of 
thuse bonds. In 1932 the annual ]Jay 
ments from direet taxation of $:lOO,-
000.00 for the 'Yar Loan bonds ,viII 
cease. From that time on the citizens 
will need to provide in direct taxation 
for the retirement of only $115,000.00 
each year upon an issue of $] ,1GO.-
000.00 maturing in the next ten yNU·S. 
If $"0,000.00 is provided each year for 
(he \\'ar Loan bonds maturing in 19~7 
it would seem to distrihute equitably 
the burden of their retirement with­
out placing the entire load upon the 
citizens of the State in the next two 
years. The burden of the taxpayers 
will also be progressively lightened 
hy very material reductions in the 
amount of interest payments. 

There has been accumulated in the 
past two years a surplus of more than 
$1,000,000.00 in cash. This is practi­
cally sufficient to retire the entire 
State debt not provided for by special 
funds. There seems no warrant to 
impose this burden upon the Treasury 
at this time when the retirement of 
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OUr debt is proceeding in such a satis­
factory way. 

$400,000.00 has been withdrawn 
from cash during the past year and 
invested in obligations of the State. 
This will protect these funds from 
possible disbursement during any tem­
porary stringency in cash. 

It is the considered recommendation 
of the budget committee that appro­
priate lcg'islation be enacted to use the 
existing surplus for reduction' of taxa­
tion during the next two years. This 
is the most practicahle way of giving 
to every citizen of Maine his proper 
sh~re of this fund. 

No recommendation has been made 
as to the new construction at the va­
rious institutions of the State but it 
se,'ms possible to provide adequately 
for all of the pressing needs in con­
struction, and yet under the report of 
the budget committee fix the state tax 
at 5 mills for 1928 and 6 mills fo! 
1929. This means a total for the next 
two years of 11 mills as contrasted 
with 14 mills for the two preceding 
years or a reduction of more than 
twenty per cent. 

Respectfully submitted, 
RALPH O. BREWSTER, 
}<JLBI<JRT R. HAYFORD, 
WILLIAM L. BONNI<JY, 
HERBERT E. WADSWORTH, 
EUW ARD L. WHITE, 

Committee on Budget. 
A ug'usta, l\Taine, 
January 12, 1927. 

The aboye report was read and or­
dered placed on file. 

Sent down for concurrence. 

The following bills, petitions, etc., 
"rere received and on recommendation 
by the committee on reference of bills, 
were referred to the following com­
mittees: 

Education 
By Mr. Oakes of Cumberland: Re­

solve in favor of trustees of North 
Yarmouth Academy. (S. P. 1) 

Maine Publicity 
By Mr. Spear of Cumberland: Re­

solve to Appropriate Money for Com­
piling and Advertising the Agricul­
tural, Industrial and Recreational Re­
sources of' the State. (S. P. 2) 

The PRESIDENT: The Committee 
on Reference of Bills suggests that 
this resolve be referred to the Com­
mittee on Maine Publicity. 

Is this the pleasure of the Senate? 
Mr. FOSTER of Kennebec: Mr. 

-SENATE, JANUARY 13 

l-")rcsident, I rise for information. 
\Vhich resolve was that? 

The PRESIDENT: A resolve intro­
duced by the senator from Cumber­
land, Senator Spear, which refers to 
compiling and advertising the agricul­
tural, industrial and recreational re­
sources of the State. The Chair will 
state for the benefit of the senator 
from Kennebec ,Senator Foster, that 
this resolve is of the same nature as 
the resolve which was introduced two 
years ago which deals with publicity 
for Maine, and the Committee on Ref­
erence of Bills suggests that this be 
referred to the Committee on Maine 
Publicity. 

Mr. FOSTER: That is the report 
of the Committee on Reference? 

The PRESIDENT: That is tile sug­
gestion of the Committee on Reference. 

Mr. FOSTER: \Vell, I move that 
the matter be tabled. 

The PRESIDENT: The senator from 
Kennebec, Senator Foster, moves that 
the reference of the resolve introduced 
by the senator from Cumberland, Sen­
ator Spear, pertaining to compiling 
and advertising the agricultural, in­
dustrial and recreational resources of 
the State, be tabled pending reference 
to the committee. Is this the pleasure 
of the Senate? 

The motion prevailed. 

Committee Reports 
Mr. MAHER, from the Senate com­

mittee on Senatorial Vote on order of 
the Scna te calling for a report on the 
vote for senators for the political 
years of 1927 and 1928, reported that 
a complete tabulation of the senatorial 
votes is too bulky for the files and is 
on file in the offiCe of the Secretary of 
State for the inspection and examina­
tion of the senators. 

Read and accepted and placed on file. 
Mr. FOSTER, from the Committee 

on Appropriations and Financial Af­
fairs, to which was referred the bonds 
of the Treasurer of State. one bond to 
the sum of seventy-five thousand dol­
lars with the Employers' Liability 
Assurance Corporation, Ltd., of Great 
Britain and Ireland as surety, and one 
bond in the sum of seventY-five thou­
sand dollars with the Century Indem­
nity Company as surety, both bonds 
baving been approved by the Attorney 
General as to matter of legal form, 
reported that the same be approved 
and placed on file with the Secretary 
of State. 

Read and accepted and sent down 
fur concurrence. 
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The PRESIDENT: The Senate will 
take a short recess. 

After Recess 
On motion by Mr. Foster of Kenne­

bec the Resolve pertaining to Compil­
ing and Advertising the Agricultural, 
Industrial and Recreational Resources 
of the State, tabled by that gentleman 
earlier in the session ,\vas taken from 
the table ,and on further motion by 
the same gentleman was referred to 
the Committee on Maine Publicity. 
(GOO copies ordered printed) 

011 motion by ::\11'. Douglas of Han-

cock the rules ,,~ere suspended and 
that genUetl1::-tTl introduced Resolve, 
A})Vl'o]Jl'iating :\Ioney for the Compila­
(ion and Publication of Data Concern­
ing the Resources of the State, and on 
further motion by the same gentleman 
the resohe was referred to the Com­
mittee on Maine Publicity. (500 copies 
ordered printed) 

The PRESIDENT: Is there any 
other business to CO!>le before the 
Senate? 

On motion by Mr. Drake of Sagada­
hoc, adjou,ned until next Tuesday 
afternoon, January 18th, at 4.30 o'clock. 


