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SENATE 

Wednesday, February 12, 1919. 

Senate called to order by the 
President. 

Prayer by Rev. M. C. Folsom of 
Gardiner. 

Journal of previous session read 
and approved. 

Papers from the House disposed of 
in concurrence. 

From the House: H. D. 112. An 
Act to amend Section 3 of Chapter 
130 of the Revised Statutes relating 
to the sale of mille. 

In the House tllis bill was read 
once and then indefinitely postponed. 

In the Senate, on motion by Mr. 
Babb of CumlJerland, tabled. 

House Bills in First Reading 
H. D. 110: Resolve to reimburse 

the committee on State Prison for 
expenses to Thomaston. 

H. D. 108: Resolve in favor of the 
city of Calais to reimburse said city 
for money expended in the care of 
State paupers. 

H. D. 106: £I.n Act to amend Section 
58 of Chapter 8 of the Revised Sta
tu tes, relative to the protection of 
forest fire signs. 

From the House: An Act to amend 
Section 1 of Chapter 10 of the Re
vised Statutes, to provide for a uni
form poll tax. 

In the House the report of the 
committee on taxation, ought not to 
pass, was accepted. 

In the Senate, on motion by Mr. 
Stanley of Oxford, tabled. 

TIle follow:.lg bills, resolves, etc., 
were presented, and on recommenda
tion of the committee on reference 
of bills, were referred to the follow
ing committees: 

Agricultul"e 
By Mr. Babb of Cumberland: An 

Act to authorize the commissioner 
of agriculture to gToUp the various 
bureaus and lines of work in the de
partment of agricultUre into divi-
sions. 

Education 
By Mr. Grant of Cumberland: Re-

so1\'e to provide funds for vocational 
educaU,)n. 

I n. and Fisheries and Game 
By Mr. Metcalf of Piscataquis: An 

Act to amend Section 18 of Chapter 
3~ of the ReVised Statutes, as amend
ed by C'hapter 219 of the Public Laws 
of 1917, relating to the protection of 
fish. 

By Mr. Thornton of Aroostook: Pe
tition 0:' William L. 'Waldron of Ash
land an d 80 others, citizens of Ash
land ar·.d Portage and vicinity, in 
favor of the resident hunters' regis
tration law. 

Orders 
On motion by Mr. Chick of Ken

nebec, it was 
Orderod, that 500 copies of Senate 

Document 37 be printed for the use 
of tl1e ~·ena teo 

On motion by Mr. Walker of SOI11-
erset, it was 

Orden:d, the House concurring, 
that tllE: committee on education be 
directed to investigate the various 
propositions and methods of dis
tributin!~ school funds, and report by 
bill or otherwise. 

Mr. RICKER of Hancock: Mr. 
President, I would like to inquire 
through the Chair if .that bill is in 
the poso:ession of our committee, or 
referred to us, yet. 

.Mr. WALKER: It is not. 

Bills in First Reading 
S. D. 7}: An Act to establish a supe

rior cou rt in the county of Penob
scot. 

Fteports of Committees 
Mr. D'larth for the committee on 

judiciary, on S. D. 24, an Act to 
amend Section 27 of Chapter 84 of the 
Revised Statutes, relating to the ex
amination of applicants for admis
sion to the bar, submitted same in a 
new dral't under the same title, and 
that it ought to pass. 

Mr. Parent from the committee on 
legal aff.lirs, on an Act to amend 
Section 1, 2, 3, 5, and 11 of Chapter 
222 of He Public Laws of 1907, en
titled, AJ. Act to provide for moth
ers with dependent children, report
ed same ought to pass. 

The rellorts were accepted and sev-
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eral bills tabled for printing under 
joint rulcs. 

Passed to Be Engrossed 
S. D. 60: An Act to repeal Section 

16 of Chapter 37 of the Revised Sta
tutes relating to the capacity of 
milk cans. 

On motion by Mr. Babb of Cumber
land, the following amendment was 
adopted, and the bill as amended 
was passed to be engrossed: 

Senate Amendment A 
Amend by striking au t the words 

"of the section" as quoted from the 
Revised Statutes, so that said bill as 
amended shall read as follows: Sec
tion 16 of Chapter 37 of the Revised 
Statutes is hereby repealed. 

S. D. 62. An Act to amend section 
thirty-two of Chapter 63 of the Re
vised Statutes of 1916, relative to 
mill waste deposited in lakes and 
ponds. 

S. A. 64. An Act to amend Sec
tion 36, Chapter 36, Revised Statutes, 
relating to hearings in case of viola
tion of the apple packing law. 

H. D. 65. An Act to amend Sec
tion 4 of Chapter 48 of the Revised 
Statutes relating to municipal officers 
maintaining standards of measures. 

H. D. 5. An Act to amend Sec
tions 11 and 13 of Chapter 6 of the 
Revised Statute,s relating to enroll
ment of voters for primary election. 

H. D. 88. An Act relating to the 
taxation of money deposited in banks 
outside the state. 

H. D. 96. Resolve authorizing the 
state land agent to sell certain lots in 
the town of St. Agatha in the coun
ty of AroostooK 

H. D. 97. Resolve ,wthorizing the 
state land agent to sell certain pub
lic lots in St. Francis plantation in 
Aroostook county. 

Passed to Be Enacted 
An Act to amend Chapter ;; of the 

Revised Statutes by repcaling Sec
tions 30, 31, 32 and 33, relating to the 
control of forest fires. 

An Act to amend Section 9 of 
Chapter 118 of the Revised Statutes 
relating to the fees of witnesses. 

Assigned for Today 
The PRESIDENT: Today as-

signed and first on the calendar is 
the report of the committee on sen
atorial elections on petition of Henry 
L. Irish of Turner praying that he 
may be admitted as senator vice Ed
ward R. Parent, with accompanying 
resolution. 

Mr. THOMBS of Penobscot: Mr. 
President, fellow Senators: Before 
taking up this matter and making a 
committe' report, I think it might be 
proper and pJ'ofitable if the SecretarY 
would read the report of the Com
mittee. 

The Secretary read the report of 
the committee, as follows: 

The committee on senatorial elec
tions to whom was referred the peti
tion of Henry L. Irish of Turner, in 
the county of Androscoggin, praying 
that he may be admitted as one of 
thc senators from the county of An
droscoggin vice Edward R. Parent, 
one of th,~ sitting senators from said 
county, having had the matter under 
consideration, and after hearing the 
evidence in the case and the argu
ments of counsel, begs leave to report 
that the said Henry L. Irish received 
4758 votes and the said Edward R. 
Parent received 4668 votes at the last 
September election for the office of 
senator from said county, and there
fore thc said Henry IJ. Irish was le
gally elected one of the senators from 
said county to the 79th Legislature of 
Maine and shall be seated as aile of 
the duly accredited senators from 
said county. 

(Signed) THOMES, 
BAXTER, 
BUTLER, 
EMERSON, 
HOLT, 
LEWIS, 
PEACOCK, 

Committee on Senatorial Elections. 

Mr. THOMBS: Mr. President, it 
has been the custom for Legislatures 
in the past, to expedite and properly 
take care of the work that comes be
fore them, to appoint committees to 
attend to certain duties that may 
properly corne before the Legislature, 
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and fO!' which the Legislature itself 
perhaps as a whole may not have 
sufficient time, in order to give those 
matters to which they are entitled. 
It seems to be a method of proced
ure that is not only necessary but 
that the experience of Legislatures in 
the past has found of sufficient merit 
to warrant its continuance up to this 
time. 

Among the various committees that 
are appointed at every session is a 
comimttee of this body to inve3tigate 
the matter of the election of its mem
bers, and I deem that it is the duty 
of this committee, after they have at
tended to the duties which belong to 
it, to report back for the advisement 
of this body their findings upon such 
things as have been brought to their 
attention. It is my purpose at this 
time to simply lay before the mem
bers of this Senate the facts, so far 
as I recall them, and very briefly the 
conclusions which the committee 
drew from those facts, for the pur
pose 0f advising you as to what 
transpired in the matter of the in
vestigation of the election which 
this comimttee has had under ad
visement. I want at this time simply 
to transmit, if I may, the findings or 
the acts tha t transpired before the 
committee on elections. This morn
ing this Senate is sitting as a com
mittee of the whole to accept or re
ject first the committee report, but 
more than that to determine for 
themselves not merely the rights of 
the parties that are interested by the 
committee report, but that this Sen
ate shall determine those ri;;hts upon 
the evidence that is presented to 
them, and this committee is the 
means or instrument provided by 
custom for that purpose. 

Now, Senators, I think it is a pecu
liar case first, in this respect, that at 
this late day in the session-and 
many of us hope that we have 
reached the half-way mark in the 
session-that we should just at this 
time be considering this matter. I per
sonally believe. and I think that you 
wil! agree with me, that matters of 
this kind should be taken care of as 
expeditiously as possible. Every man 
who appears here in obedience to the 

summons of the Governor and par
ticipatE.s in the organization of this 
Senate should know forthwith wheth- -
er or no his rights to sit and remain 
here are questioned, and if they are 
he ShOllld have at the earliest pos
sible moment a complete vindication 
or it should be made known to him 
that this body considers that he has 
no further rights here. But this seems 
to be an excuse possibly for some 
delay in arriving at the point at 
which we are today. The matter 
which we are to consider has been 
before the Courts of the State of 
Maine, and this legislative committee 
found immediately upon starting their 
investigation, and even before a 
hearing upon the petition was as
signed, that certain ballots and other 
evidence that the parties deemed es
sential to proper presentation of their 
case w,re in the hands of the Su
preme Judicial Court in the county of 
Andros'~oggin, and they protested to 
the conmittee that it would not be 
fair to :hem for the committee to ask 
them tc proceed without some means 
of proc"lring this evidence. The com
mittee acquiesced in that view and 
to assist them asked the Supreme 
Court if they would not provide for 
the use of the committee such bal
lots and other evidence relating to 
certain elections as were then in their 
custody and possession. 

It tock some few days in order to 
get thi:; matter properly before the 
court, and after the court had ac
ceded to our request it was still a 
few days longer before this evidence 
reached the secretary of State's of
fice. Having accomplished this the 
commiLee proceeded to a hearing' at 
which the parties appeared by coun
sel upon either side, and the com
mittee, realizing that perhaps its full 
c1uty in this matter was a cal'eful 
canvass of the entire vote that was 
cast in Androscoggin county, or the 
FOl1l·th Senatorial District, urged up
on counsel for contestant and con
test~n the importance of agreeing, if 
possible, upon so many of those yotes 
:>8 it were possible to do-this with 
the idea of expediting the hearing, 
\pssening the labor of the committee, 
and of arriving at the t1'11e conclu
:-.:iol1. 
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_'_nd I want to say here, fellow Sen
ators that counsel upon the one side 
and the other yery cheerfully grant
ed the request of the committee in 
this respect and spent a great deal 
of time and a great deal of hard 
worlz upon the matter of canvassing 
the returns and the ballots in this 
Fourth Senatorial District. So that 
after this had been accomplished they 
"-ere ahle to come back and report 

:>e committee that they had 
agreed that in all of the county of 
Androscoggin except for one voting 
precinct they were in accord upon 
the true number of ballots cast both 
for contestant and for contestee, You 
will readily see that this very mate
rially lightened the labor of the com
mittee, and we saw no harm, after so 
careful a canvass had been made by 
thOSe gentlemen ,,-ho al'e skilled in 
those matters, in accepting their aid 
and report, So then this morning 
this committee reports to you that 
"-e are able to start in this matter 
upon this basis, that there is before 
you in the report of the committee 
read by the secretary, the number of 
ballots that were cast in the Fourth 
Senatorial District for contestant and 
contestee, except in olle voting pre
cinct alone. So that I clo not think 
it will be questioned for a moment 
by contestee that there is any dis
crepancy or any question of argument 
there. This committee has this 
agreement of counsel to this effect. 
So that the committee is able to re
port to you senators that in this mat
ter under consideration Edward R, 
Parent, the sitting member here in 
obedience to a summons from the 
Governor, had a total of 4668 votes, 
and petitioner in this case, Mr. Irish 
of Turner, had 4758 votes. 

Now let me l'epeat, that. is the to
tal and tabulated 'vote upon which 
there is no question in t.he entire 
Fourth Senatorial District excepting 
the vote that was cast in vVard 4 in 
Auburn. Your cOlnmittee were ap
praised that counsel could not agree 
upon the \'ote that was cast in this 
preCinct, and we were not long in 
learning that there were charges of 
fraud in this matter, and while it 
might be possible for counsel to rec
oncile some little differenceR of opin-

ion as to the marking of a few bal
lots that were cast in this ward, that 
it was impossible for them to agree 
and submit to the committee any con
clusior. with respect to the counting 
of this vote, There they departed 
squarely and divided, and that was 
the m3.tter to which the committee 
gave Ls attention, 

Now let me very briefiy remind you 
-a::ld r may not be telling you any
t.hing yoU do not already know, out 
tl'e committee were not long in reach
ing' thE' conclusion that there was :!lot 
only evidence but that there had been 
practiced in that voting precinct in 
Auburil on the 9th of Sept.ember, not 
only a violation of the voting laws of 
this s':ate but a gross and serious 
fraud upon the rlgh:s of those men 
who ",'ere candidates for office at 
that time, and as evidence of that 
frand contestant produced what tl,e 
committee conSidered abundant evi
dence to justify him in making his 
claim. 

This eYidence consisted first Il1 

showir: g various acts of the ward of
ficials there that were contrary to 
the strict interpretation and strict 
letter of the stawte law governing 
electio·.1S. Your committee did not 
consider many of those as at al~ 
seriouo or affecting the matter under 
advisement. Your committee desired 
to knew and learn if possible wll'lt 
the true vote was that they might 
record for that Yoting precinct !or 
those two candidates, So they 
passed over some of these min'll' 
transgl'essions of the law because it 
did net appear that they had verY 
much ·:0 c.o with the actual counting 
of the ballots. But it did appear and 
the committee were satisfied that 
fraUd ::lot only existed but was prac
ticed h that ward in that election t.o 
the eX':ent that it would make it im
possible for this committee to deter
mine by an inspection and count of 
the ballots there cast just the proper
tiOD that were cast for., one or the 
other e,f these parti,"s, 

It appeared to the committee, and I 
feel that they were satisfied that 
somehow, sometime, during this 
electio:1 day from the opening of the 
polls at six o'clock in the morning to 
the time that they were closed at 
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five o'clock 'It night. somebody hy 
some means had injected into ti1at 
bc.110t box a, least 60 votes for whom 
no one was there to vote. K ow yOUl' 
committee were satisfied of that for 
various reasons. 

In the first place the count of ':i1e 
check lillt does not show the number 
of ballots that were found in the bal-· 
lot box. There were taken from that 
box on that night 45G ballots. The 
incoming check list showed a total 
check marks of 396, and they were 
able to verify the correctness of thelr 
incoming check list by comparis~n 

with an unofficial list so-called, th:lt 
was kept by party workers Oil both 
sides just outside of the voting bool11. 
It appe::tred in evidence that at very 
nearly the time for closing· of the 
polls a comparison between this un
official list and the il'coming cheek 
Jist had been made a:l(1 they YY~r8 

found to agree. There was further 
evidence that only Oi1emai1 yoteLl 
after that time. So that I feel war
ranted or justified in saying to you 
senators, thn.t thIS committee felt 
satisfied that the incoming check list 
indicated correctly the number of 
voiers in that precinct who had on 
that dny exercised their right of 
franchise. No·", if things hn.d been 
all straight in that ward ~lnd you 
could put any credit in the returns, 
you certftillly should find when you 
moved to the othel' end of the v-otin;;· 
precinct that the out-going check list, 
so cnlleu: ~V0111d compare .witl!. the iil
com~ng list. If the electi.on Y\-el'E' COll

ducted properly it certainly shoul,1 
ftgree. ThQt is apparent. 

But the evidence convinced the 
committee that instead of showing a 
total of 396 names. as the incoming 
list showed, it showed a total number· 
of check marks of 456-1 beg your 
pardon, it showed a total number of 
check marks of 412, showing a varia
tion OJ· difference between the two 
check lists of 16. 

Now there was furthr evidence re
lating to the practices there con
ducted, but I think I have outlin'2u 
to·you the main feature of this most 
phenomenal election. And I repeat 
that the committee, after hearing all 
the evidence in this matter, was sat, 
isfied that the correct number of vot
ers in that ward had not been record-

ed, and t11a t the number of ballots 
that were cast and upon which the 
return ·,vas made to the citY clerk 
did not indicate the true and cor
rect Ilmnber of men who had exe;:
cised thei,· franChise in thftt ward 
that da:1. So that it seemed to the 
committee that there was nothing for 
them to do except to ask these gentle
men w110 appear here as interested 
parties .n this matter, if they could 
explain to ti1is committee how they 
might ,.rrive at the cOITect total. 
The conmittee I think were justi
fied, or at least they felt they were 
justified under the circumstances un
der \vhi';!1 t.his electio:i.1 was con
ducted, .n saying to these gentlemen 
that thE,se returns of this election 
upon wt icll we have based our find
ings throughout all the rest of the 
county cannot be believed, cannot 
possibly he iTne and reflect the cor
rect recoi·d of ti1e votes in that ward, 
and tha·: therefore we feel that we 
must reJ=ct these returns. Now then, 
gentlemen, what is the situation, if 
you det "rmine that the committee 
were conect thus far? It is the prj·, 
mary pu :posp and object and duty f)f 
this Sem, te to declare. if it is possible 
if) ascertain it, the correct number of 
yotes that 'were cast in this county 
for theSE ])anies. 

Now then, it appeared to the conc
mittee that it devolved upon them per
haps to endeavor to ascertain what the 
correct v)te might be in that ward for 
either of the parties, that they migllt 
arid it to the totals which they had ar
rived at. I take it to be a well recog
ni~ed principle of law that the matter 
of proof of the correct number of votes 
there cas: is justifiable and correct and 
t:lat the ~ommittee would be author
ized in r"ceiving evidence and in thus 
trying to determine what the correct 
number of votes there cast was. And 
this situal.ion confronted the committee. 

Now, senators, there are in the sec
retary of State's office returns from 
Ward 4 in Auburn, a pile of ballots 456 
in number, and your committee has 
gone ove:: tha t pile of ballots in an 
efl'ort to discover if possible for whom 
the c6rred number of ballots were 
thrown o~ those who that day voted 
in that ward. It seemed the duty of 
the committee, after having ascertained 
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and satisfied themseh-es that there were 
at least 60 ballots in that lot that might 
or properly should be rejected, to try 
to determine if possible the relation Of 
the remaining ballots for the candi
dates. Now the first and obvious thing 
that met the committee was this, and 
let me impress upon you senators that 
so far as the committee are able to de
teTInine there are no distinguishing 
marks upon these ballots whereby any 
living man can sa:; that this one.or that 
one up to the number of 60 could be 
picked out and said to be 60 ballots 
that ought not to be there,-that is an 
absolute impossibility-now then, the 
committee wondered if they were able 
to determine in any other way beside 
an inspection as to the true number 
that were cast for these parties. And 
when they looked to counsel upon the 
one side an( the other they did not 
receive any ·help from them. 

So that the committee finds itself in 
the situation of realizing and believing 
that in this number of 456 ballots there 
are at least 60 ballots or votes that do 
not properly belong there; and they are 
further un"ble to tell on account of not 
being able to identify the 60, just what 
proportion of 395 ballots should be add
ed for contestant, or just what number 
shOUld be added to the total of con_ 
testee. In other words, senators, your 
committee arrived at the conclusion 
that under all the circumstances and 
in view Of the lack of proof of the 
true vote there, that the only thing 
that they were justified in recommend
ing to you was the fact that this vote 
in that ward was so permeated and so 
besmirched were the records by these 
fraudulent acts that ~he true and co!-
rect ballots coulc1 not be determined, 
and that therefore there was nothing 
for them to do except to reject th·2 
whole number cast in that ward. An:) 
having arrived at that conclusion the 
committee made the report that is be
fore you this morning. 

Now I think I have gone over briefi~-, 
and "-t some length perhaps, the mett·· 
ter as it was placed before the com
mittee. 

My purpose at this time in address
ing you is to make an effort to reflect 
as well as I may at this time the mat
ter as it was presented to the commit-

tee, in ,)rder that each one of you may 
not on: y see the committee's pOSition 
but that yo: may also determine incli
viduall~' and upon your oath of office 
upon the law or the duty or oblig'a·. 
tion th:lt devolve~. upon you, sitting as 
you do in judgment at this time, as 
to where you believe, or who you be_ 
lieve the rights or this matter are with. 
It seem s to me at this time that I can
not adcl anything further for your en
;ightenment. As a matter of argument 
I presume that we shall be further en
lightenlld during the morning hOurs. 

Mr. DEERING of York: Mr. Presi
dent and Senators: I have been ex
tremel, interested in the story of tee 
election case as outlined by the chair
man of the election committee. Elec
tion cases are cases which lawyers al
ways find very unsatisfactory to argae. 
They are cases in which sometimes ab
solute and impartial justice cannot be 
satisfai!lorily Obtained. I wish to say 
that during the handling of this case 
by the committee, once or twice I have 
been talked to by members of it and by 
the chUrman, and I desire at this time 
to assure the senators that no more 
earnest or honest or painstaking effort 
has eVer been made within my recol
lection by any committee to arrive at 
the fads which they believe to be 
proper an'l just. I also desire to say 
that I have confidence that I am ad
dressing a body of men, both Demo
crats and Repub~icans, whose only ob
ject in the consideration of this case is 
to arrive at a place where they will 
say they have come as near doing jus
tice to Edward R. Parents and Henry 
L. IrislL as is possible under the circum
stance::: . 

With these brief opening remarks, 
and stiLting further to the Senate that 
I belie"e that Bro. Thombs has outlin· 
ed the facts of the case as well as can 
be, and that I need not enter upon that 
phaee of the case, I desire to enter upon 
\he c1is~usEion, first of the law as I un
derstar d it, which pertains to cases of 
tbis Id~d, and next to the facts which 
haye h;en adduced in evLlence and pre
sen ted by evidence to this committee; 
rmd, further than that, I want to say 
sometlcing about the results that will 
obtain if this committee's report is ac
cepted and the effect it might have 
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upon cases which might be based upon 
nearly the same principles. 

Of course I am arguing against til" 
report, against the reception of the 
report of this committee composed of 
members of this Senate, and I believe 
that any man on the committee or off 
the committee, if he is satisfied when ( 
have finished my argument, or whe'l 
the arguments are all finished in thi6 
ca~e, that the conception of the com
mittee is wrong, may vote according to 
the conception that he then has if he 
really and honest;y believes that he has 
misconceived the law or misconstrue'] 
the facts. 

Now the law seems to some to be an 
intricate and mysterious thing. But as 
a matter of fact it is not so. The most 
of us have 'either been on juries or be
fore juries, and you will find that wheil 
cases come in court and lawyers ap
pear on each side, there comes a time 
in the process of a trial when the jud~a 
gives his ('harge to a jury. You will 
.find in civil cases that the judge w:l1 
say: You have here on one side the 
plaintiff and on the other side the de
fendant, and the burden of proof is all 
the plaintiff to prove the allegations 
which he has set up in his claim. Now 
the names plaintiff and defendant ar~ 
the names that pertain most often to 
the cases which appear before the 
court. We have, however, another 
class of cases which are used in extra
ordinary remedies and about which 
men seldom hear. One of those is nam_ 
ed quo warranto. This case is brouaht 
in the name of the State. here it WO~ld 
be in the name of the State of Main.', 
against some particular party to come 
into court and show cause why he 
should hold his office. Another case 
which is used in extraordinary reme
dies is mandamus. That case seeks to 
put the right man in office. Quo war
ranto puts the intruder out, and manda
mus puts the right man in. 

Neither one of these processes does 
both things. This particular case dop.s 
not appear under the category of those 
extraordinary remedies. This is a case 
where a man comes into court and be
fore a committee of the Senate as q, 

petitioner, and he ma],es in his peti
tion certain claims against another 

man's l'ights. Henry L. Irish comes 
into court as a petitioner and makes 
the clai:n that he is elected senator 
from tl1<, Fourth District of Maine an.l 
that Edward'R. Parent is not elected, 
and there is where you have an issue 
in this :)articular matter, and the bur
den of proof, as the court will lay dow;). 
to you ')1' anybody else in all cases of 
this kind, is upon the plaintiff. And 
the pIa ntiff is the petitioner in this 
particuia l' case. 

Now ':hat being so, it is fortunate 
perhaps that we have something in re
gard to ':his particular case that has al
ready been tried, and the fact that the 
Senate is judge of the qualifications of 
its members and is not bound by any 
rules of law or any precedent will be 
handled by me at a little later stage of 
this arg'umen t. In trying cases you 
search the books to find how near you 
can find a decision to the results which 
you wish to accomplish. You some_ 
times fiad it written by some judg"l 
as arbi!:er dicta in an opinion; YOll 
sometimes find it a little nearer than 
that, sonetimes fine a case in some 
state in the Union which almost ex
actly re~:embles the one you want, bul 
rarely in the history of any juris
prudence can a man hunt over the 
books 0]' look up deciSions and find '" 
decision upon the very identical case 
that he is trying. But here in this case 
we have a decision of Justice Morrill, 
sittiNg an a single justice, upon the very 
identical case, concerning the very iden
tical mea, that this committee of the 
Legislatur~ is trying. 

Now this case does not bear the 
great dil~nity and responsibility thu]; 
a case decided by the full bench 
would be,ar, and still on this particu
Jar case this is the law up to this 
time, alld I want to say not only 
to the members of the Senate hut t.o 
the merr.bers of that honorable COffi

m;tl ee, that they ought to go by ~he 
Jaw that we have now. They want 
to do be fair thing. There is no 
doubt about it. And we want to rlo 
the fair thing. ,Ve want to 1<>[1.1 out 
even handed justice and do what is 
right between Edvvard R. Parent anci 
Henry L. Irish. But supposing this: 
After we accept the report of this 
committE,e, that Edward R. Parent is 
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not elected and Henry L. Irish is, and 
this opinion of Judge Morrill's go'Os 
before the supl'eme court of tne 
State of Maine and they sustain 
Judge Morrill, not oniy does all our 
fairness and justice vanisl1 lllLO thin 
ail', but every la,Yyer and every in3.n 
in the Senate is .. oing to look :lbs:J
lutely foolish. That, gentlemen, is 
an argument that you cannot get 
away from. It is true that that de
cision has not been rendered o'et, t)l.: t 
so far as we are, there is Judge 
Morrill's opinion; and I desire to 
state to you that it is my opinion 
that that opinion of Judge Montl1 
will be sustained by the full bench, 
and if it is do we want to put in her,,, 
a decision in the middle oven'uling 
the opinion that Judge Morrill has 
made? 

Now to pursue this opinion. In 
the beginning Judge Morrill states 
upon the election cases which he 
heard, and it will be necessary for 
me to read some of this, and in this 
particular reading of legal phrases 
bear in mind that the petitioner is 
Henry L. Irish and the defendant is 
Ed,,'ard R. Parent. "Upon each pe
titioner falls the burden of showing 
that he was elected to the office 
which he claims. Before the court 
can enter judgment in his favor it 
must appear 'that the petitioner has 
been elected and is entitled by law 
to the office claimed by him.' It is 
not sufficient to show that the in
cumbent was not elected; the peti
tioner must show that he himself was 
elected and is entitled by law to the 
office. Benner vs. Payson, 110 Maine, 
204,207; Libby vs. English, 110 Maine, 
449,459; Murray vs. Waite, 113 Maine, 
485,492. Prior to the enactment of 
the sta.tute upon which these pro
ceedings are based, 'the only exist
ing process by which the rights of 
one unlawfully holding an office 
could be inquired into, was by quo 
warranto. This writ issues in be
half of the State against one wh6 
claims or usurps an office to which 
he is not entitled, to inquire by what 
authority he supports his claim or 
sustains his right. The proceeding 
is instituted by the attorney general 
on his own motion or at the rela
tion of any person, but on his offi
cial responsibility." 

Now to skip a little bit in quotation 
from tl e decjsion and beginning fUl'
ther dc,wn, it says: "The form of 
pr0cedure is new, but the position of 
the petitioners and the rules of evi
dence are the same. In quo war
ranto 1he burden is upon the re
spondent to show his title to the of
fice claimed and occupied by him. 
Attorney General vs. Newell, 8ri 
Maine, 276. But when the process 
is instituted by the attorney general 
llpon the relation of a private in
dividual claiming the office held by 
the respondent, failure on the part 
of the respondent to prove his title 
to the office does not establish the 
title of the relator, for upon that is
sue the plaintiffs have the affirma
tive, ar: d the burden is upon them 
to maiLtain it." 

Then he quotes some more decisions 
which I will not read into the record, 
and fini"hes with this significant para
graph: "Bo in these cases before the 
court, 1 he burden is upon each peti
tioner to show that he was elected and 
is entitled by law to the office which 
he clainls.!I 

Kow 1hat is in the beginning of the 
opinion of Judge Morrill. He stat'3s 
without !'tny modification at all that 
the bun len of proof is upon the peti
tioner, That is the man that claims, 
that is Henry L. Irish that comes in~o 
court hElre and claims that he is elect
ed, and Edward R. Parent is not. No\'\' 
if the burden of proof is upon Henry L. 
Irish, it is for us to find out and de
termine here whetl1er he has sustain?d 
the burden of proof that the law says 
he must Eustain, because when you are 
talking about legal decisions and when 
you are talking about the Senate's "lot 
being bound by any precedents, that 
certainly does not mean that all the 
experience of all the courts in tna 
United StateR and of this State, antl 
all the experience of men who make 
study of these things, and all the expe
rienCe of men who have gone throu;:;l1 
the peculiar and intricate questions of 
the law-it does not mean that when 
we are said to be judge of the qualifi_ 
cations of our own members that we 
can disregard that experience which 
makes nen preeminent in the walks o~ 
life in which they have chosen to lead 
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their lives. ,Ye must be bound, n01: 

perhaps a)solutely, but our minds can
not help being guided by the gre'1..t 
judges of this State and the great 
judges of the United States. If we 
were not so bound, by what prece
dents would we work at all? They say 
perhaps that we are not guided by any 
rules of law-we are the sale judges 

Well, so is the Governor of our State 
in a similar position, but in the Hotn 
Maine YO-l will find 35 pages of que;;
tions and answers that the Governor "r 
the State of Maine submitted to the su
preme court of the State and the su
preme CO'lrt answered them. In tne 
llHh Maine there are 15 more pages. 
where the Governor asl<ed the supreme 
court of this State to give their opin
ions. In the 1Q7th Maine there are 1" 
pages of questions and answers that 
the supreme court at this State made 
to this vei'Y Senate. And, gentlemen 'Of 
this Senate, do you say that we are 
going to disregard the justices of the 
supreme court Of the State, when in all 
the books from 1854 down to the present 
time you will find precedents by which 
the Senate and the Governor and Coun
cil and other legislative branches of 
this government have asked the opinion 
of those men of experience and they 
have giyen to them their opinions upon 
certain questions whIch they have pr,,
sented to them? And no man ought to 
come into this Senate and say we should 
disregard the wisdom of the ageS and 
the experience of judges when we judge 
of the qualifications of our own mem
bers. 

I desire to say that at this period of 
the case Judge Morrill said: "We must 
therefore proceed to examine alleged 
fraud in Ward 4, Auburn." I do not 
think that I disagree at all with my 
brother from Penobscot, Senato,. 
Thombs, as to the facts in the case that 
were presented to the committee. That 
is, my understanding probably is the 
same as his in regard to the facts that 
were produced in eVidence before thIs 
committee. 

It seems that there were three 
men, O'Connor, Flaherty and Small, 
who were particularly in charge of 
this election in Ward 4, Auburn, 
and when they got all done that 

day witl1 their manipulations of the 
ballots and the ballot boxes, coming 
to the city clerk and handing cl1'ol!-n 
there to different people and gain . .;' 
out to get ice-cream and one thing 
and ano-:her, it was found there 
,Yere 60 ":lallots in that ought not to 
ha\'e been in the box: I believe we 
may as well say that that is about 
as true a statement of the facts 
without any particular elaboration 
of them as can be made, and Judge 
Morrill finds the same things to be 
true. A1d Judge Morrill says "the 
ward clerk and some of the ele,;;jon 
clerks fell short of the full mea',nre 
of their duty to their fellow Cit-,Z8I1s 

by tardi ness at the opening of ~\l':; 

polls and by absence during the ,l,1Y. 
The city clerk's offiCe should have 
been open at the adjournment of the 
ward meeting to receive the ballots 
and the ballot boxes; and that offi
cial should not have permitted t1l8 
check li~;ts to go into the hands d 
interestej parties for the purpose 01' 
making ;opies." I think that refers 
to candi(iates for several af the offi
ces who took copies of the ward lists 
while thay were in the hands of the 
city Clerk. 

"By proof of these fraudulent d'_ts 
the record and return of this e\sc
tion in vilard 4 in the City of Auburn 
have be:m impeached. Their -v'l.lue 
as legal "vidence of the result in that 
ward has been destroyed; their pro
bative force is gone." And he "ites 
Attorney General vs. Newell, E5 
ylaine, :l73,276; People ex reI. .Jud
son vs. Thacher, 55 N. Y. 525; 14 
Amer. Hep. 312; McCrary on Elec
tions, 4th ed. sec. 569, 670. "The cases 
cited on brief of petitioners' coun
sel amply sustain this conclusion." 

Now it shows by that very para
graph in Judge Morrills opinion that 
he has considered cases that are quo 
warrant) cases. Attorney General 
vs. Newell is a quo warranto case. 
And People ex reI. is the way they 
bring it in New York, meaning Peo
ple ex relator vs. Judson, that is a. 
quo wa:~ranto case. Now Judge 
Morrill has considered them and I 
want to say for the benefit of the 
Senate that Justice Morrill is a man 
who has three times revised the laws 
of the l: tate of Maine. He has been 
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judge of probate in Androscoggin 
County for a great many years, and 
I understand, but I am not sure that 
this is so, that he postponed the 
holding of a term of court a week so 
that he could give his undivided 
study to this particular matter. 
Now I am not sure that this is ex
actly so, but I know some part of the 
time he ought to have been holding
a term of court he was concerned in 
the decision of this particular cast>, 
And after considering the quo war
ranto cases which he has just men
tioned, this is what he says: "But 
the case shows tllat there were 395 
voters in that ward who legally ~ast 
their votes at that election; at least 
there is no evidence to show other
wise; only one name of the :190 
checked on the incoming check listf! 
has been shown to have been fraud c 

ulently checked, and that through 
impersonation of the voter by :1n' 
other. We do not know what ballots 
these legal voters cast, or for whom 
they voted; the fraudulent ballots 
carry no marks. I cannot assume 
that they were all cast for the re
publican candidates in these cases, 
although if I were to do so, all the 
respondents except Mr. Verrill would 
be shown to be elected. Some of these 
fraudulent ballots may not have been 
cast for any party to these peti
tions," 

"The petitions"-and that includes Me, 
Irish in this case I am reading about
"contend that the true vote, therefore, 
cannot be ascertained and that the en_ 
tire vote of the ward must be reject
ed," They contended the same thing 
before the supreme court in this case 
as they contended before the committee 
of this Senate, ani! this is what Judge 
Morrill says about it: "I cannot accede 
to this contention, The vote cast in 
that ward becomes a m~tter of proM 
by other evidence than the record and 
return. In a leading and oft cited case 
it is said: 'In election cases, if the 
return is discredited, so that it is no 
longer evidence of the right of the 
party claiming under it, then the ques
tion who received the majority of the 
votes is to be ascertained by other legal 
prooL' 

"The vote of the district or precinct 

to whi ~h the return relates is not to 
be disngacdE'd, The electors ought not 
to be disfranchised because no return 
is madE, or because It has been rendered 
valueless by the fraud or mistakes of 
others. * * In this case if the return 
was re; ected, the parties were remitted 
to othE:r proof to ascertain the result 
of the electicn in the disputed district. 
• * So in the instant cases I think that 
the value of the record and return as 
evidence loavinb' been destroyed, the 
vote 01' the entire ward is not to be 
rejecteo, but the parties were remitted 
to ollie]' evidence. The practice of call
ing the electors themselves to testify 
has be'm ap:;lroved even under secret 
ballot . a ws, the personal privilege of 
the wi':ness to refuse to disclose for 
whom he voted being respected," And 
he citeE other quO warranto cases. 

"Neither petitioners nor respondents 
have SOlen fit to introduce other evi
dence; I think therefore that the de' 
cision 0:' these cases tUrns upon a deter
minatio:~ of the question upon whom 
the burden of proof rests. The peti
tioners say that this burden is upon 
the resrondents; but we have seen that 
in the instant cases the burden is upon 
each petitioner to establish his title to 
the office claimed. Notwithstanding the 
fact thLt upon the vote of the rest of 
the county the petitioners -appear to b~ 
elected, yet after the petitioners had 
destroyed by evidence of fraud the pro
bative yalue of the record and return 
in War.'! 4 and in doing so had dis
rlosed tnat a possible maximum of 395 
legal bEllots were cast in that ward, 
I think and therefore rule that the bur_ 
den of proof was "till upon the peti
tioners in each. case to show that he 
received a sufficien, number of those 
legal ballots in 'Ward 4 to give him a 
greater number of votes throughout 
the cour ty than his Opponent, The pe
titioners hClve therefore failed to show 
that the:, have been elected and are en
titled to the offices claimed by thElm, 
and the entry in each case must be, 
Petition dismissed, with costs," 

~ow Ii anybody, either a lawyer or 
a la>'man in this Senate. can produ~e 
anything to the Senate by which they 
should rn ore conscientiously go than the 
matter which I have just read, then I 
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would be interested to hear their dis
cussion, 

That practically concludes the dis
cussion of the law so far as Judge lYIor
Till's opinion is concerned. 

Now briefiy I want to take up a. few 
facts and to call the attention of the 
fenate to the peculiar characteristics 

-of this particular case. 

It has been submitted in evidence, I 
believe, and if I am not right Brother 
Thombs will correct me, that no per
son in the world can tell for whom the 
fraudulent ballot;:; were cast. Is that 
correct, Bro. Thombs? 

Mr. THOMBS: It is. 
Mr. DEERING: It has been testified 

to by ten different men, eight or ten 
differen t men, that they could not tell 
anything about it. - And so we come 
here with 60 fraudulent votes in there 
and nobody knows whether these 60 
fraudulent votes were for Henry L. 
Irish or for Edward R. Parent. And 
then if nobody knows-and there is no 
-evidence put before this particular elec
tion committee to sustain that burden 
of proof that they must carry-then I 
say that the report of the committee 
is made under a misconception of the 
law and the facts. 

Now 1 understand that the man who 
had the _nosl to do with this particu
lar ward and was most concerned in 
protecting his gOOd name from any 
smirch that might be put upon it on 
accoun t of the illegal things done at 
that ward, was a man named O'Conner. 
I understand M.,.. O'Conner has been 
indicte] but that has no particular 
bearing upon the case. The idea was, 
I believe, that he had been a Republi-
can. He was Republican at that 
particular time. Further evidence 
showed that both parties asked him to 
talee charge as warden, and further 
evidence showed tllat back a few years 
ago he was a Democrat. That is, thi8 
man 'O'ConnEr has been on several 
sides. Now suppos~r~g any partisan in
tereste'1 in U.e crrruption of tr.e ballot 
wished to have it done, what would he 
do? Would he go to a Democratic 
warc'en or a Republican warden ~ ","0, 

not necessarily. He would go to t~lat 

l;:ind of a warden that he knew could 
be fixed. And both parties knew Mar_ 

tin O'C)nner. Republican party and 
Democratic party ,,-re simply names. 
That is :ill in this particular case. They 
have nco significance in obtaining the 
justice ;:hat we want to obtain. Now 
I don't understand that Martin O'Con
ner had anything :0 gaIn by the elec
tion of Parent or by the election of 
Irish. ::f he didn't have anything to 
gain by the election of either one of 
them se1mebody must have given him 
somethi:lg so as to make it for his 
benefit ;0 corrupt the vote. Now if he 
did corrupt i":, and nobody can deter
mine fer whom the 395 honest ballots 
were Cf,St, are we going to say that 
those men shall be disfranchised that 
cast th" 395 honest votes? One of the 
first cases decided by the Legislature 
of the mate of Maine, one of the most 
imprrtant I believe, was the case of 
BradbUIY vs. Usher, in Maine 1863, Part 
2. and the legislative committee that 
sat upon it was composed of Lewis 
Barker, H. C. Davis, Moses Lowell, M. 
S. Stap.es, VV. S. Peavey, H. L. Watts 
and Renben Merrill. I don't know who 
those rren were, but I suppoze that in 
their times they were as diligent and 
able as the men that are here now. I 
shall read a little bit from their con
clusionE: 

"Reports of MassachUsetts contested 
elections in cases Western, p. 144; Char
lemont, p. 261; Tyringham, 266; Marble
head, 195; Ashland, 583; and Blanford 
vs. Gib bs, 2 Cush. 39, and in what may 
bE: reg"rded as a leading case, settled 
by the Massachusetts court in Sudbury 
vs. Stearns, 21 Pickering, 148. In that 
case 63 illegal votes were cast at a par
ish meeting, and the court were called 
upon t,) pass upon the effect of these 
votes epon the meeting, and they held 
tha t the receptioI'. of the illegal votes 
did not necesearily vitiate the proceed
ings-IlLat the moderator who admitted 
them, if he acted corruptly, could be 
punishud, and,so of the men who threw 
the vo :es, but the meeting being legal 
in its inception, the legal voters shouid 
be pre tected in the exercise of their 
elective franchise. We now quote the 
language of the co'-'rt: 'It is no objec
tion to an election that illegal votes 
were received unless the illegal votes 
changed the majority. The mere fact 
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of their existence neVer avoids an ejec_ 
tion, This is so plain a proposition that 
it needs no authority to support it. It 
is the principle adopted and acted upon 
in all cases of contested election.-, 
whether in the British Parliament, th~ 
Congress of the United States, the Leg· 
islature of this or of any other of th'l 
United States. The burden of proof. 
too, is always upon the persons con
testing the election.' The committee 
would further cite the case of ;\~urphy 

in ith Cowan. 153, in which it is laid 
down that 'it must be made to appear 
affirmath'ely that the persons who",: 
election is contested received a nu!Y' 
bel' of illegal votes which, if re.iect~d, 

would have reduced them to a minority, 
The mere circumstance that illegal 
votes were received will not vitiate the 
election. If this were otherwise, hardt,' 
any electinn in the State could be su o -

tained.' Angell & Ames on Corp. 72." 

That, gentlemen, is one of the firBt 
important cases in the State of Main~ 
and I want to say that the principle'3 
in that case are followed down to this 
day, that when a man sets up in any 
court or in any Legislature as a peti
tioner that he is elected and somebo},' 
else is not, he must prove his case th~ 
same as he must prove it anywhere, 

An (1 nmv I have heard it said, if 
tllis can he done, if yotes can be 
put in to a ballot box and then that 
whole ward thrown out, we want to 
know it. The people who said that, 
~aid "lYe want to know it." V.ery well, 
-they say you have opened the door 
for so big a fraud that you can nev
er oYercome it, Gentlemen of the 
Senate, I want to give you some ex
amples of fraud that could be per
petrated if their contention of the 
law were sustained, I want to give 
,'ou a few examples that I have in 
mind that are true, Ward 6 in Lew
iston with 450 votes, at any time if a 
fraud is committed in that ward and 
three or four hundred majority is 
thrown out, that city can be changed 
from a Democratic to a Republican 
city, Anybody interested in chang
ing the election can stick one or two 
or five or ten fraudulent votes in 
any ward he thinks is going against 
him, and then admit the fraud and 
say that ward should be thrown out: 

In 1912 in the city of Saeo we got 5" 
Republican majority for tIle mayor 
and "'E got 95 of that majority in 
,Yard i. Anybody that wished to 
upset that election could ha\'e put 
half a iozen votes into ,'iTard 7 anrl 
said tlJere is fraud in that ward and 
therefore throwing out that we 
wouIc1 ltave defeated the mayor that 
we elected, In Ward 2 of Biddeford, 
a big Democratic ward where they 
have about 200 majority, you let a 
Repuhlican go down in that ward 
some yoar When the thing is close 
and put a half dozen Democratic or 
an;\, oth er kind of votes into that 
ward se, that it does not tally with 
the check list, and say that fraud is 
admitted there, and then you upset 
the Democratic party in Biddeford. 
Gentlemen, that is the door they 
open. It may affect not only a ward, 
it may Lffect a city, or a county, or a" 
state or a district, And that is the 
door that they are going to open if 
their contention is satisfied, 

Now J: heard another thing men
tioned, ,md it is so peculiar that I 
hardl,' know how to handle it, A 
man said to me this morning and a 
prominent man, said it would he 
good politics~that man was not a 
member of the Senate-he said it 
would be good politics, where we 
\\'ere so strong with 29 members of 
the Sen[:te, to show the people that 
\\'e were perfectly fair and let a Re
publican out and take a Democrat in, 
I am happy to say that I have never 
heard tbat sentilnent from any sen
ator or in the body of this Senate. 
But it is here. It is outside. It is in 
the corridors, It is on the street, 
Gentlempn, that is a peculiar ex
pression of anybody's idea to do 
justice, ':'here is no politics in this 
matter. There can't be, If we should 
go so far as to follow any suggestion 
like that, we would drop the very 
thing that we are trying to do, and 
don't 101 e sight of the thing that 
we are trying to do, justice to Par
ent and Irish, and when we do that, 
while our parties may have the name 
Republican or Democrat, you want to 
remembe;~ that justice is not so 
labled, justice is what we are trying 
to seek. 

Now 1: understand from the argu-
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lnent of my brother, Senator Thombs, 
that the vote was so permeated with 
fraud that the committee rejected 
the whole ward, Am I right? 

Mr, THOMBS: Yes, 
Mr, DEERING: Now in his con

tention on that particular point he 
goes against the decision of Justice 
Morrill, against the decision in 
Bradbury vs, Usher, and against all 
the other of our decisions where the 
fraud is limited, Now there is no 
question about the fraud in this par
ticular case being limited, Because 
the contestant and the contestee 
agree tilat there 'Yere 395 good votes 
there, 

Now as I understand unlimited 
frGud it is one where they cannot 
find Dut how much fraud there is and 
how far it goes-how many of the 
votes are g'ood and how many of 
them are not. But here in this par
ticular case there are 395 votes that 
are admitted to be good. And shall 
we as a Senate follo,,' that conclu
sion that he has come to that the 
ward must be thl'own out and dis
franchise 395, honest, square, upright 
votes in tllat particular ward in 01'

del' to find the justice that we are 
seeking for in this particular case. 
Tiley can't say who threw the votes 
or fur whom these particular bal
lots were cast. There is no proof 
that they haye brought before you 
to show that Parent received them 
or that Irish received them, and if 
you believe the law that I have giv
en you is the correct solution of this 
thing, if you beIie\'e in Judge Mor
rill's opinion which is the only law 
,ve have up to this present time, if 
you are going to support those par
ticular principles, you cannot follow 
the opinion of this committee and 
reject the whole ward. Because 
when this committee rejected the 
whOle ward it disfranchised 395 men 
in Ward 4 in Auburn who everybody 
admits voted honestly and correctly. 

Now there have been various things 
brought to the attention of the com
mittee, but in one particular in
stance, McCrary on Elections, 4th 
Edition, par 243, quotes at length 
from the Opinion of the Justices of 
the Maine Supreme Court, in 70 
Maine, :;87, and. cites that opinion as 

important. The quotation from the 
court i~: 

"But shall the whole town be dis
franchi:led by reason of the fraud or 
negligence of their officers? This 
would he punishing the innocent for 
the fra~d of the guilty; it would be 
more jl.st and more consonant to the 
genius and spirit of our institutions 
to inflict severe penalties upon the 
misconduct, intentional or accidental, 
of the officers, but to receive the 
votes 1','hene1'er they can be ascer
tained with reasonable certainty." 

They have ascertained not only 
with \'E·asonable certainty, but they 
have o,5reed that 395 votes in that 
ward a:'e sure to be bona fide honest 
votes. And still with even that in 
their rrinds, the committee has' dis
fnlnchi:;ed that 395. 

Now there is a phase of this case 
1,,11ioh takes this particular attitude, 
and I d) not see-yes, I see how peo
ple can support it and speak for it, 
but I do not see how any lawyer can 
do it-:he things that we say here 
today dther as lawyers or laymen 
are in 1 he record and they are going 
to be looked at by not only the peo
ple of the State of Maine but they 
are going to be looked at by the 
judges of the State of Maine and 
other Ifcwyers in the State of Maine, 
and I am' glad to put in that record 
what I am saying' in regard to what 
the law is. But this contention that 
I am cc.ming to is this. It is going to 
be cont"nded that this particular man 
O'Conn,)r or whoever had charge of 
that ward had an almost exclusive 
opportunity to tucle those votes into 
that ward. Those ,,,ere the fraudulent 
votes. A man that would commit 
fraud will commit fraud for money. 
He does not commit that fraud for 
fun. Ar: d I want to say to this Sen
ate, without any fear of successful 
contradiction, that it is not the hand 
that pE,rpetrates the fraud which 
shouICl be found, but the brain that 
conceives it shOUld be found. And 
whether that brain is inside of a man 
who votes a Republican ticket or a 
Democratic ticket, not a single scin
tilla of evidence has been produced to 
this conmittee to show. The object of 
the fraud. the benefit of it, is what 
you ha"e got to trace. Martin O'Con-
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ner, whether he is a Democrat or a 
Republican or a Mugwump, or on 
both sides as the evidence most like
ly shows he is, didn't do that fraud 
for nothing. He obtained something 
for it. Now his exclusive opportunity 
to corrupt that vote because he was 
in a Republican ward does not prove 
that a Republican hired him to do it; 
it does not prove that a Democrat 
hired him to do it. But the burden 
of the proof is upon Mr. Irish, who 
comes here and says that he is elect
ed because a fraud took place there. 
Now what better game could any 
dirty politician play than to go round 
to some ward wherever he could find 
a man that he could corrupt and get 
him to stick some ballots in the box 
and then holler corruption and upset 
the ward. And anybody who will take 
something to perpetrate a fraud will 
do it for one party as quickly as he 
will do it for the other party. And if 
O'Conner is a man who will commit 
fraud he will sell out to the Repub
licans as quickly as to the Democrr.ts 
and vice versa. And therefore I say 
the burden of proof that Mr. Irish 
comes in here to sustain he has not 
sustained, and the law upon which 
the committee founded its opinion is 
not borne out by the legal decisions 
which T have quoted to you. 

Gentlemen of the Senate, I hope 
you will not accept the report of this 
committee, because I believe the law 
as given yoU is the only correct one, 
and the conclusion you can draw from 
the facts will convince you that Hen
ry L. Irish bas not sustained the bur
den of proof that he ought to have 
sustained to prove the allegations in 
that petition in which he says, "I am 
the Senator from the fourth district 
and Edward R. Parent is not." Ed
ward R. Parent comes here with a 
certificate of his election, and Henry 
L. Irish comes here contesting it. It 
is up to Henry L. Irish to prove that 
he is entitled to that certificate and 
Edward R. Parent is not, in that pe
tition which he has put before the 
Senate. 

Gentlemen, we must be guided by 
these opinions. If we cannot be 
guided by precedent, and by the in
telligent men who have written these 

opinions, we are all going in different 
directions. 

Gentlemen, I hope you will not sus
tain tile report of the committee. 

Mr. THOMBS; Mr. President and 
fellQW senators, I dislike, after hav
ing sp,)ken so recently, to again tres
pass upon your time, because I am 
sure that you are already wearied 
with tb.is matter. I certainly should 
not de this of my own volition, if I 
consulted my own wishes and tastes 
in this matter at this time. I should 
remain silent and let every senator in 
this c'lamber vote on this question 
according to the mind that he has 
and the dictates of his conscience. 
But I believe that it is the duty of 
someb·)dy in this Chamber, in such 
mannEr as they are able, to present 
to you and to call to your minds some 
of the things that I believe ought and 
must guide you in making up your 
decisie,n and in voting on it. 

Now first of all, Senators, I ·want 
to compliment my brother, the Sen
ator from York, upon his plain, forc
ible a~:ld enlightening argument. It 
does credit to him as a good lawyer, 
which you and I know that he is, and 
being such a good lawyer he has as
sumed that every man in this cham
ber is also a lawyer or has a legal 
education and qualification. And he 
has m'l,de to you, gentlem,en, I say to 
yOU with frankness, a fine legal ar
gument. It would be well received in 
any ccurt and entitled to a great deal 
of res::lect, and I am lead to inquire 
right ~here, when he emphasized to 
you over and over the value of legal 
decisie,ns, and the fact that he tells 
you that you should be decided by 
them 1Ll1d none other, I am lead to in
quire what would happen to this Sen
ate if it should so happen that there 
w.ere no men of the legal profession 
includ~d therein. 

Why, jf you are going to accept 
what he tells you about their value 
here., fmc1 I am not going to question 
that e,ther, I believe you ,yould have 
the Secretary of State coming into 
that Ha.ll of the House of Rejjresent
ative§ every day and saying "God 
save t1e State of Maine." He would 
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have YOU believe that lawyers ar,e 
so necessary in this Legislature, and 
that legal opinions are so valuable 
that the Legislature, perhaps, could 
not successfully do the business of 
the State of Maine without their aid. 
They, certainly, I believe, are of as
sistance, but I believe he magnifies to 
you the value, perhaps, of the neces
sity of your accepting legal opinions. 

I believe, Senators, that it is your 
duty and that it is my duty to do the 
business thR.t falls upon us as senat
ors here, in the light that we have as 
citizens of the State of Maine, and 
not entirely from a professional 
standpoint, as lawyers or of any oth
er profession. And I want to refer 
you briefly to the Constitution of the 
State of Maine, and to call your at
tention to this phraseology: "Each 
house shall be the judge of the elec
tions and qualifications of its own 
members. and a majority shall con
stitute a quorum to do business." 

That is what the Constitution of the 
State of Maine says, thit it is the 
duty (f each house to determine the 
qualifications of its own members, 
and you cannot escape it and do your 
full duty as senators of this 79th 
Legislature. That is a duty that is 
placed Ui'on you by the Constitution, 
and it is the duty that you are about 
to discharge today. Now, gentlemen, 
how are you going to do it? Are you 
going to be bound solely and entirely 
by legal opinions, or are you going to 
approach this matter in the manner 
that it appeals to you, and in the 
manner in which you understand it, 
and upon which yOU can act intelli
gently? 

If there were no lawyers in this 
body you still would have your com
mittee of elections whose duty it 
would be to inquire into such matters 
as were brought before it, and I know 
that such a committee as that v;ould 
endeavor to do its duty just as this 
committee has endeavored to do its 
rlnty and enlighten this body. 

Now let us inquire for just a mo
ment as to what the duties of this 
body a're in this respect. In the first 
place. I want to say to you that I be
lieve that it is a sound legal prin-

ciple, sJund beyond all legal con
tra dictic,n, that the certificate of elec
tion that entitles a man to take his 
seat in ':his body, is prima faCie only, 
and I want to quote to you from the 
decision of the justice» of the su
preme (~ourt on that point: "The 
Governcr and Council are only au
thorized to ascertain who appear to 
be elect-3d senators." Let me repeat: 
"The Governor and Council are only 
authori~;ed to ascertain who appear 
to be elected senators, and have no 
power to determine who are elected. 
That pewer is entrusted to the Sen
ate alone, and it must determine 
whether those appearing upon the 
'lists' tc, have been elected, were 
elected and had the qualifications re
quired for senators." 

It seems to me that that places the 
burden fairly upon this Senate to de
termine who are its members. Let 
me qu)te farther: "Prominent 
among the latter, stands the pro
vision in the third section of part 
third, article four which declares 
that 'each house shall be the judge of 
the elections and qualifications of its 
own members.' This provision, so 
far as the Senate is concerned may 
be deemed rather declaratory of ex
isting rights, than conferring new 
powers. Section 5, of article four, 
part seeond, confers upon the Senate 
the p01ver to 'determine who are 
elected to be senators, by a majority 
of the electors in each district,' and 
as a n3cessary correlative, who are 
not eleJt.ed, or rather, in what dis
tricts, if any, vacancies exist." 

Nov;, gentlemen, give that your con
sideration for just a moment. Those 
are the words of the supreme court of 
Maine, which my brother had 1audei, 
and which has my hearty resPect. 
Those are the words of this court, and 
you arE, not only to determine who are 
elected by a plurality of the votes in 
this diltrict, but as a necessary COI

relative, who are not elected or in 7{hat 
c1istrict13, if any, vacancies exist. 

My pC1sition, gentlemen, is this: I dis
agree vrith my brother in the matt2r ',f 
his statement as to the burden of proof 
in this matter. I believe that ther9 ,s 
no suer thing as a burden of proof rest_ 
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ing upon one man or the other; 1he 
burden of proof is upon this body, to (le_ 

. termine according to the best light ~.lll,t 
they can get of the facts as to wh'J i~ 
entitled to the seat here. That lea,~s 

me to say right here that I agree witl, 
my brother as to the legal ability and 
(lualifications of Justice Morrill, lately 
called to the supreme court of the St., te; 
·of Maine. It was my good fortune to 
serve with him as a committee from 
this Legislature upon the revision of 
the. statutes which we are now USi!lg. 
I came then to love and respect this 
man for his eminent fairness, his '1"1an
Iy qunlities and f'Jr his extensive 1·:!;.,1 
Imowledge, and I ,·hould feel bacU'! ,.-,
clay if I felt that I was c1isagr2~ing 

vdth him in any 11articular in arrl"vil"1g 
at the conclusion ,\vhich I am rer! 1rl

mending to you as a ll1enl1Jer of i. :i."5 
elections C'0111111ittee. 

Let me call your a Hen Uon to this, 
gentlenlen, and please give it due con
sideration: Justice Morrill is acting 
upon a petition that is brought in the 
court o~ law, and I have tried to sho~v 
you the difference, aR I understand it, 
between a court of la w ~thich iR bounJ 
by the statutes and b~' precedents, to 
this Lod,' in which we sit. 

In the matter of the petitions that 
are before Judge )Iorrill and upon 
which he has rendered a deCiSion, so ex
tensively quoted here this morning, 
Justice Morrill is proceeding uncler a 
statute of the State of Maine, and he 
is limited as a judge by the provisions 
of that statute. 

The particn!ar section "rhich I be
lieve defines the [imitations under 
which he works is this: "The parties 
or their counsel .shall be heard upon 
written or oral testimony) according to 
the practice in like procedure and in 
such manner as the Justice directs, and 
If it appears upon such trial or hear
ing that the petitioner has been elected 
and is en tit:ed by law to the office 
claimed by hem, then judgment shall 
·be in his favor." 

Now I want to submit to you gen
tlemen, as square, fair-minded men, not 
as attorneys, bu' as laymen-I want to 
-submit to you that I believe it is not 
{lnly sound legaliy but it is good sense, 
too, te say that Judge Morrill in his 

procee iings under that statute cannot 
reach any other conclusion than that 
to which -he came. And this election 
commii.tee, and I believe that you, too, 
are going ·with Judge Morrill, because 
you he ve the same faith in him that I 
do, in the decision which he has ren_ 
dered. 

And we do not disagree, in my opin
ion, w. th him up to the vel')' pOint of 
the case on ohe matter of the burden 
of pro Jf. Justice Morrill says to you 
plainly that it has not been made to 
appear to him that the petitioners were 
elected, and he says that because it has 
not be"n shown to him as to the true 
vote Uat was thrown in Ward 4. We 
agree with him when he says that T;le 
probativ·, in'.'" of the report in LiLlt 
ward's of no value. We agree with 
bm Wl.C1l he sao's that the par~~., ''] e 
thus remi~t('-l to ether evidenc.e. Th:J,t 
other Bvi{l~!lC'1 "\Yap not ,.")l'od1]:::?:j !or 
him, nei:h!,r is it ]:roduced for th.? hen
efit of th;, cemrp,ttee, but I w CD' t) 

emphasize agal" that I believe ther;) 
is no inconsistency between those two 
011111lOn:,. He is proceeding upon one 
line, UjDn a certain statement of fact·,; 
but, gentlemen, I believe that under 
the circLlmstances, under the interpreta
tion that has been made of them 0)' the 
justices of the supreme court, an'l hy 
the cornman sense of the ma'ter, that 
you are proceeding under different laws 
than was he, bound as he was by stn.t
ute, if I understand that language in 
the cor.stitution; if I understand the 
language of the court, which I haYE) 
read to you, which says to this hody 
distinct; y that you are not onl), elO
Ilowerec but it is your duty to a~.~(~I'

tain, when the rna tter is called to your 
attentio(l, who is the legal occup"nt 
of the s"at. 

Why, gentlemen, suppose some
body in the State of Maine should 
cause h letter to be addressed to 
this SeLate saying that they believed 
a certain man was unlawfully oc
cupying a seat here, and this Sen
ate, up,m its consideration, should 
think the matter was of sufficient 
importance to investigate it, don't 
you thit1k they would have that 
right? Haye you got to have a peti
tion from some man who claims that 
he is elected? Why, gentlemen, I 
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believe that just a statement of that 
would cause you to un<1erst"n 1 and 
believe it, and this Senate is charged 
wiDl U,e duty among others of in
vestigating its own members. to de
termine who rightfully occupies this 
seat OJ' the other. Right there, gen
tlemen, is where I take square is
slIe with my brother, and say to you 
frankly it is my opinion that there 
is no burden of proof that you need 
he disturbe(l about. The only bur
den of proof that rests upon you ana 
me here this morning is to satisfy 
oursc]ycs, according to the light that 
we have, as to who was duly and le
gally eleded from Androscoggin 
county and ought to be entitled to 
that seat. 

The PRESIDENT: The pending 
question is on the acceptance of the 
report of the committee. And the 
Renator from Penobscot, ::;enator 
Thombs, calls for the yeas and nays. 
Those in favor of the yeas and nays 
will please rise. 

A sufficient number having arisen 
the yeas and nays were ordered ana 
the secretary called the roll. Those 
voting yes were: Messrs. Baxter, 
Uutlel', Creighton, Davies, Dearth, 
Emerson, Googin, Guerney, Higgins. 
Holt, Lewis, Metealf, Peacock, 
Thombs, Walker-H;. Those voting 
no were: Messrs. Ames, Babb, Chick, 
Clement, Cobb, Deering, Folsom, 
Gannett, Gordon, Grant, Lord, Rick
er, Stanley, Thorton, TuttJe-15. 

The PRESIDENT: Fifteen Sena
tors having voted yes and fifteen 
Senators having voted no, the report 
of the committee is not sustained. 

On motion by Mr. Thornton of 
Aroostook, the rules were suspended 
and tbat Senator presented the re
monstance of IVr. L. Benn and thirty
three others against annexing the 
town of Smyrna to thc town of Mor
rill, 'which was referred to the com
mittee on towns. 

On motion by Mr. Grant of Cum
berland. An Act to repeal An Act 
entitled "An Act to incorporate the 
town of Grafton," was taken from 
the table, and on further motion by 
the same senator was giYen its sec
ond reading and was passed to be 
engrossed. 

On motion by Mr. Ricker of Han
cock, An Act to amend Section 1 
of Chapter C119 of the Public Laws of 
1915, as amended by Chapter 304 of 
the Public Laws of ]917, entitled "An 
Act to provide for State and county 
aid in the construction of highway 
bridges," was taken from the table, 
and on further motion by the same 
senator was referred to the commit
tce on ways and bridges. 

On motion by Mr. Thombs of Pe
nobscot, the vote whereby H. D. 5, 
An Act to amend Scctions 11 and 13 
of Chapter 6 of the Revised Stat
utes, relating- to enrollment of vot
ers for primary election, was passea 
to be engrossed, was reconsidered. 

House Amendment A was then 
adopted in concurrence and the bill 
as amended was then passed to be 
engrossed. 

On motion by Mr. Emerson or 
Aroostook, 

Adjourned. 




