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SENATE.

Thursday, February 20, 1913.

Senate called to order by the Pres-
ident.

Prayer by Rev. Robert S. Pinkham
of Gardiner,

Journal of previous session read and
approved.

Papers from the House disposed of
in concurrence.

An Act in relation to certain rights
and liabilities of husband and wife.

This bill came from the House by
that Branch referred to the commit-
tee on judiciary, and on motion by
Mryr. Morey of Androscoggin, was ta-
bled for printing pending reference in
concurrence.

House Bills in First Reading.

Resolve in favor of E. B. Weeks and

Isaac F. Tibbitts of Old Town.

A communication was received from
the office of secretary of State, trans-
mitting the report of the Maine State
Library Commission tor the year 1912.

Placed on file.

The following bills, petitions,

were presented and referred:
Education.

By Mr. Murphy of Cumberland: “Psa-
titions of Vernon F. West and 69 oth-
ers in favor of Teachers’ Pension
BilL”

ete,

Agriculture.

By Mr. Burleigh of Aroostook: “Pe-
titions of Mountain Grange: of Aroos-
took Valley Grange in favor of Experi-
ment and Seed Farm in Aroostook
County.”

Pensions.

By Mr. Allen of Kennebec:
solve for State Pensicns.”

By Mr. Flaherty of - Cumberland:
“"Resolve to provide meang for exam-
ination of claims for State Pensions.”

By Mr. Hagerthy of Hancock: “Re-
solve for Military Pensions.’

Senate Bills in First Reading.

An Act to amend Chapter 39 of the
Public Laws of 1911. providisg &r “he
weekly rpavment ¢f azes.

An Act to repeal the bounty on
bears. (Tabled pending first reading

“Re-
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on motion by Mr. Bailey of Penobscot
and upon request of Mr. Allen of Ken-
nebeec, was specially assigned for next
Tuesday morning.)

An Act to amend Section 10 of Chap-
ter 121 of the Revised Statutes of 1903,
pertaining to larceny.

Reports of Committees.

Majority Report from the commit-
tee on judiciary, on Dbill, An Act to
repeal Chapter 149 of the Resolves of
1911, and to provide for State paper,
submitting the same in a new draft
under the same title, and that it “ought
to pass.”

(Signed) STEARNS,

HERSEY,

SMITH of Presque Isle,
SMITH of Patten,
SMITH of Auburn,
WATERHOUSE,
DURGIN,

SANBORNXN,

DUTTON.

Minority report from the same com-
mittee on the same bill, that the same
ought not to pass.

(Signed) DUNTON.

On motion by Mr. Stearns of Ox-
ford, the majority report, “ought to
pass,” upon a viva voce vote, was ac-
cepted.

The bill was tabled for printing un-
der the joint rules.

Mr. Dutton from the committee on
judiciary, on bill, An Act to amend
Section 8 of Chapter 116 of the Re-
vised Statutes, relating to transcripts
in the superior court for Kennehec
county, reported same “ought to pass.”

The repirt was accepted, and the
bill tabled for printing under the joint
rules.

Mr. Dutton from the committee on
judiciary, on hill, An Act relating t2
the jurisdiction of the superior court
in the county of Kennebee, and to fix
the salary of the judge thereof, report-
ed same “ought to pass.” (This be-
ing a printed bill, it was given its first
reading, and on motion by Mr. Wing
of Franklin, was tabled pending sec-
ond reading.)

Mr. Stearns from the committee on
judiciary, on bill, An Act relative to
telephone, telegraph, electric light and
electric power companies, placing their
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wires under ground,
“ought not to pass.”

The reported was accepted, and the
bill tabled for printing under the joint
rules.

Majority Report from the Committee
on Legal Affairs on Resolve relating to
changing date of State Election from
September to November, that the same
‘“‘ought not to pass.”

(Signed)

reported same

BAILEY,
COLEL,
PEAKS,
CONNORS,
THOMBS.

Minority Report from the same Commit-
tee on the same Resolve, that the same
“‘ought to pass.”

(Signed)

WHEELER,
PEACOCK,
KEHOE,
ROUSSEAU.

On motion by Mr. Bailey of Penobscot,
pending acceptance of either report, the
bill and reports were tabled, and assign-
ed for consideration next Tuesday.

Mr. Emery from the committee on ap-
propriations and financial affairs, on Re-
solve in favor of W. J. Maybury of Saco,
secretary of the committee on insane hos-
pitals, reported same ‘“ought to pass.”

Mr. Walker from the committee on edu-
cation, on bill An Act to prevent the or-
ganization or existence of secret societies
in public schools, reported same ‘“‘ought
to pass.”

The reports were accepted and the bill
and the resolve were tabled for printing
under the joint rules.

Mr. Packard from the committee on
railroads and expresses, on bill! An Act
to extend the charter of the Waldo Street
Railway Company, reported that legisla-
tion thereon is inexpedient, as the sub-
jeet matter is included in a bill reported
“ought to pass”

The report was accepted.

Mr. Packard from the committee on
railroads and expresses, on bill An Act
to extend the charter and rights of the
Penobscot Bay Rallroad Company, report-
ed same ‘“‘ought to pass.”

The report was accepted and the bill ta-
bled for printing under the joint rules,

Mr. Murphy from the committee on
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mercantile affairs and insurance, on bill
An Act to amend Section 78 of Chapter
49 of the Revised Statutes of Malne, re-
lating to insurance and insurance com-
panies, reported same ‘ought not to
pass.”

The report was accepted.

Mr. Hastings from the committee on
library, on Resolve providing for the pur-
chase and distribution of the book, ‘Mak-
ers of Maine,”” reported same ‘‘ought to
pass.”’

The report was accepted, and the re-
solve tabled for printing under the joint
rules.

Passed to Be Engrossed.

Resolve for a State pension for Maria
A, Sylvester of Augusta.

Resolve providing a State pension for
Elizabeth D. Low of Buxton.

Resolve providing for an increase of
State pension for E. J. C. Owen.

Resolve providing for a State pension
for Gary M. Garland.

Resolve proposing an amendment to the
Constitution of Maine conferring the
right of suffrage on women.

An Act to amend Section 27 of Chap-
ter 135 of the Revised Statutes as amend-
ed by Chapter 184 of the Public Laws of
1909, relating to new trials in criminal
cases.

An Act to extend the charter of the
Monson Water Company.

An Act to incorporate the Washburn
Water Company.

An Act to repeal Chapter 340 of the Pri-
vate and Special Acts of 1907, relating
to highway in Readfield closed to auto-
mobiles.

An Act to amend Section 1, Chapter 145,
Revised Statutes, relating to the State
pension law.

An Act to prevent the obstructlon of
ditches and drains in and along public
ways.

An Act to authorize employment of
county prisoners on highways.

Resolve in favor of the town of How-
land.

Resolve in favor of the towns of Enfield
and Howland.

Resolve in favor of aiding the town of
Kingman in repairing a bridge in said
town across the Mattawamkeag river.

An Act to repeal Chapter 573 of the
Snecial Laws of 1874 entitled, *“An
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destruction of
river and

Act to prevent the
smelts in the Piscataqua
tributaries.

Resolve in favor of a co-operative
survey of the boundlar§r line between
the State of Maine and the State of
New Hampshire.

An Act relative to untrue and mis-
leuding advartisements.

An Act to establish a uniform poll
tax.

An Act to amend Section 71 of
Chapter 83 in regard to the release
or discharge of attachments.

An Act to authorize the Valley
Cemetery Company, located at Greenc
in the county of Androscoggin to take
land by right of eminent domain for
burial purposes.

An Act to incorporate the Quebec
Fxtension Railway Company.

An Act to amend Section 1 of Chap-
ter 163 of the Private and Special
Laws of 1911, and to extend the pro-
visions of said chapter authorizing
the Aroostook Valley Railroad Com-
pany to extend its lines from Wash-
burn to the west line of the State.

Finally Passed.

Resolve for the appointment of dele-
gites to the conference of the Na-
tional Tuax Association.

lesolve in favor of the officers of
the Senate at the organization of that
body, Jan. 1, 1913.

Resolve in favor of repairing the
bridge across the Kenebec river be-
tweenn the Plantation of West Forks

and The TForks.
tesolve in favor of the repair of
covered bridge across the Kennebec

river in the town of Norridgewock.
Resclve ratifying an amendment to
the Constitution of the United States
providing that the TUnited States
senators shall be elected by the peo-
ple of the several states. (This resolve
carrying an emergency clause re-
vquired a two-thirds vote of all mem-
bers elected to the Senate. A rising
vote was had, and 28 Senators vot-
ing in the affirmative and none in the
negative, the Resolve was flnally
passed.)
Orders of the Day. -
On motion by Mr. Packard of Knox,
Senate Document 334, an Act to regu-
fate moving of freight on railroads,

—SENATE, FEBRUARY 20. 447

was recalled fromm the committee on

judiciary.
Subsequently the bill was returned
to the committee and on motion by

Hr. Packard, the Senate non-concurr-
ed with the action of the House in
referring this bill to the committee
on judiciary, and it was then referred
to the commitiee on railroads and
expresses,

On motion by Mr. Morey of Andros-
coggin, Senate Document 338, an Act
to amend Chapter 5 of the Revised
Statutes, relating to boards of regis-
tration, was taken from the table,
and on further motion by the same
senator, was referred to the commit-
tee on judiciary in concurrence.

On motion by Mr. Wing of Frank-
lin, Senate Document 304, Resolve in
favor of Indian Township for repair
of roads and bridges, was taken from

the table.
On further motion by the same
scnator, the Resolve was given its

second reading and was passed to

be engrossed.

On motion by Mr. Colby of Somer-
set, Senate Document 337, an Act for
the ownership and maintenance of
highway bridges by the State and the
construction of such bridges by the
Slate, county and towns, was taken
frem the table.

On motiocn by the same senator, the
bill was recommitted to the commit-
tee on ways and bridges.

On motinn by the same senator, Sen-
ate Document 246, An Act to incorpor-
ate the Fish River Log Driving Com-
pany, was taken from the table.

On further rotion by the same sen-
ator, the bill was recommitted to the
committee on interior waters.

On motion by the same senator. Sen-
ate Document 342, An Act to authorize
the construction and maintenance of a
dam =nd other structurecs in the Saint
Franecis river, was taken from the ta-
bhle.

On further motion by the same sen-
ator. the hill was recommitted to the
committee on interior waters.

On motion by Mr. Conant of Waldo.
Senate Document 344, An Act to amend
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Section § of Chapter 195 of the Public
Laws of 1911, relating to the disposi-
tion of Cattle reacting to the tubercu-
lin test, was taken from the table, and
on further motion by the same senator,
was referred to the committee on agri-
culture.

On motion by Mr. Allen of Kennebec,
Senate Document 345, Resolve provid-
ing for an appropriation for control of
contagious diseases among domestic
cattle, was taken from the table, and
on further raotion by the same sena-
tor, was referred to the committee on
agriculture.

On motion by Mr. Murphy of Cum-
berland, Senate Document 340, An Act
to amend Section 97 of Chapter 15 of
the Revised Statutes, as amended, re-
lating to the appropriation for the
schooling of children in unorganized
townships, was taken from the table,
and on further motion by the same
senator, was referred to the commit-
tee on education in concurrence.

On motion by the same senator, Sen-
ate Document 343, Resolve in favor of
the trustees of Bridgton Academy,
was taken from the table, and on fur-
ther motion by the same senator, was
referred to the committee on educa-
tion in concurrence.

The PRESIDENT: The Chair lays
before the Senate for consideration
the special assignment for today,
Senate Bill, No. 33, an Act to change
the Dburden of proof in certain negli-
gence cases in which contributory
negligence is a defence.

Mr. BAILEY of Penobscot:
President, this bill,
33, reads as follows:

“In actions to recover damages for
negligently causing the death of a
person, or for injury to a person who
is ‘deceased at the time of trial of
such action, the person for whose
death or injury the action is brought
shall be presumed to have been in
the exercise of due care at the time
of all acts in any way related to his
death or injury, and if contributory
negligence be relied upon as a de-
fence, it shall be pleaded and proved
by the defendant.”

Mr.
Senate Document
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This bill seeks to do away with a
rule of judicial procedure as old as
the State itself. 'The principle or rule
has been statqed perhaps as concisely
as anywhere in a Maine case by the
Court, as follows: “The burden is
on the party prosecuting to show that
the person killed or injured did not
by his own want of due care contri-
bute to produce this injury.

That is along the general rule of
procedure in courts that a person who
desires redress, damages or remunera-
tion from another must first estab-
lish his own case before that other is
required to put in any evidence to re-
fute his claim.

The principle of contributory negli-
gence is very old. It has come down
to us from the common law of Eng-
land and was enunciated there cen-
turies ago, and it has become a part
of warp and woof of the negligence
law of this State and of every other
State in this Nation, as well as in
England. It seems to be founded on
the principle of natural justice bhe-
tween man and man, for it says to
a man “You shall not recover dam-
ages for an injury suffered if you
are guilty of mnegligence yourself
which might have contributed to or
added to that injury or brought it
ahout.” It says to a man “You shall
not claim damages from me for do-
ing that thing for which perhaps you
are guilty.” 'The principle is that a
mian must go into court with clean
hands.

The senator from Aroostook, in de-
bating on another question a few
davs ago, brought to our attention the
story recorded in Sacred Writ, of the
woman taken in adultery who was
brought before the Master. The mul-
titude complained with rage and
sought vengeance upon her, but the
ereat Teacher and Moralist said ‘“‘Let
him who is without fault cast the
first stone.” And Confucius, the
great Chinese teacher and moralist,

savs: “Let no man complain of his
neighbor who practiceth the same
wiles.” So that it seems to be, out-

side of law, a principle of morals or
of natural justice.

This particualar bill assumeg in
favor of the party injured who has
died, assumes in favor of his
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representative in court, certain facts

which otherwise he would be ob-
liged to prove. It makes an ar-
btirary exception to the general
rule of court procedure, that a
man must prove or establish the
elements necessary to produce his

case. It assumes certain facts in his
Lehalf swhich under the existing law
he must prove. In other words, it
changes the burden of proof. As I
said before this law is as old as the
State itgelf. It has become a preced-
ent for practitioners in court, and to
indicate to the public at large the
principle upon which all cases of
similar nature shall be decided.

1 do not mean to say, Mr. Presi-
dent, that we should always bind our-
selves to precedent, because preced-
ent may become paralysis if we ad-
here to it too closely, and the condi-
tions have changed under which it
was first adopted. But I claim that
thig law is not justified by any change
either of methods or conditions at the
present time. We should be very
slow to subvert a principle of law
and of judicial procedure unless time,
the great reasoner, Or USage, the
greatl tester, has proved it conclusive-
1y wrong.

I assume that this Legislature will pass
the Workmen's Compensation Act. If it
does, it will take away entirely the de-
fence of contributory negligence in a
large number of cases in which it is in-
voked. The Workmen’s Compensation
Act of course only applies to parties in
employment. It does not apply to third
parties, but if we look through our court
records, our law reports, we will find a
large majority of the cases in which
this rule is invoked is between the master
and servant. This law takes away en-
tirely the Workmen’s Compensation Act
and the Tmployers' Liability Act; will
take away entirely the defence of con-
tributory negligence. Perchance it may
be said that this is in favor of this bili;
that does mnot do away with the de-
fence of contributory negligence, but
sceks to change the burden of proof in
regard to it. If it is a just defence, if it
is a just requirement, T think that the
1aw should remain as it is.

The Workmen's Compensation Act is
demanded by certain economic and social
conditions which exist at the present
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time. Corporations are responsible for a
large number of employes. Their safety
and their well being are in their hands,
and it will not do in these modern times,
in reply to these questions which press
upon us, to say ‘“Am I my brother’s keep-
er?” That time has gone by. The Work-
men’s Compensation Act will leave the
doctrine of contributory negligence as
applied to the third person, to the ordina-
ry walks of life, the master and servant,
in the primitive sense, the servant in
our homes, the clerk in his store, the
farmer and his hired man.

And it also leaves it of course in the
application to towns, which are made lia-
ble by statute to a person who has suf-
fered injury on account of a defect In the
highway.

This law applies only in certain partic-
ular instances, and I presume that is why
it is claimed—because I do not think they
mean to do away entirely with the doc-
trine of contributory negligence. To show
how it may work perhaps 1 may be al-
lowed to cite certain cases that have
come before the court in our State and
other states. A doctor was called at night
to attend a case of child labor. He drove
hig large and heavy touring car In front
of a house and left it by the curb. When
he went into the house his lights were
burning. He was detained there a con-
siderable length of time and during that
time his lights probably burned out. An-
other man, driving a light automobile,
came along the street and ran into the
heavy automobile. The light automouile
was overturned and wrecked and the driv-
er pinned underneath it and killed. The
man brought a case against the doctor.
There was no eye witness to the tragedy.
The only man who could give any light
on the accident, on that which took place,
was dead. The court said: “We have no
proof that the dead man was In the exer-
cise of due care.”’ The defendant’s law-
ver said: “How do we Kknow that this
man who seeks to hold the defendant in
damages had his own lights burning?
Tfow do we know he was driving at a safe
rate of speed? How do we know he was
on the right side of the street?”

Tt was argued in the case that if the
man driving the light automobile had
had his lamps burning and trimmed and
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lighted, and was driving at a reasonavle
and safe rate of speed, he must have
seen the large car standing against the
curb. And the court say “You cannot re-
cover bhecause your intestate may not
have been in the exercise of due care
We

himself. There is no proot of it
cannot assume that he was. It must be
proved.”

Another case: A maid servant was sent
to hang some clothes out on an overhang-
ing platform on the third floor of a flat.
The clothes reel was in the corner of the
platform and there was a rail about two

feet high around the platform. She was
there alone. Later on she was founa on

the concrete below in the courtyard,
dead. The rail was not impaired. There
was no evidence whatever to show how
she came to fall over that rail, or wheth-
er she did or not. The plaintiff claimed
the rail was too low; that it should have
been at least three or four feet high, and
that she must have fallen over it. The
defendant sajd that she might have stood
upon the rail and lost her balance; that
she might have got on the outside, per-
chance, to reach out further on the line.
But there was no eye witness to this ac-
cident; no one to say whether this girl
was in the exercise of due care, or ordi-
nary care, or not. It was held that she
could not recover.

So I might 2o on and state a good
many cases the same way, put I think
that will illustrate the principle.

T.et us analyvze the logic and fair-
ness of this act. If a man is killed
in an accident, he, and there are no
eye witness, he himself has the facts
which brought about that accident
locked up in his own breast. 1f there
were witnesses—this Dbill goes to the
extent that if 2 man is killed outright
or lives a certain length of time, but
is dead at the time of the trial, it
goes to the extent, not only if the
man is killed outright, but if he lives
a certain length of time and dies be-
fore the time of the trial, it is sail
the facts shall be assumed in his
favor.

Now assuming that the man lives
for a certain length of time after the
accident, but dies before the trial, in
our State we have a provision for tak-
ing the man's deposition in perpetu-
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am, that is, his statement can be given
with "all the solemnity of court pro-
ceedings, recorded in the registry of
deeds where everyone can see it and
it can De used in court.

Under these circumstances I do not
see the need of this act, because you
have had the benefit of the man’s tes-
timony, given as I said before, with al?
the solemnity required in court.

Again, sappose that the man lives 2
certain length of time after the acci-
dent, but dies before the trial, and
there are eye witnesses to the acci-
dent, cannot his representative sum-
mon those eye witnesses into court in
hig favor just az well as the defend-
ant can be compelled to under this
act? Both have an equal opportunity
to obtain those witnesses to prove the
necessary fact. And I ask again if
it is necessary to change the old es-
tablished and well understood rule of
court precedure on that ground.

But take it again, suppose that the
man is killed instantly or is uncon-
scious until he dies, and there ar-
no eye witnesses to the tragedy, has
the defendant any knowledge of the
conditions, the facts, the actions of the
deceased which he can bring into court
te prove that he was guilty of
contributory negligence? Can the de-
fendant unseal the lips which death
has closed? Can the defendant wring
from his palsied brain the intelligence
he had at the time of the accident?
Can he by any magic reflect from his
glassy eye the imprint it received in
life? Obhviously not. Very apparent-
ly not.

It that be the fact, what is the par-
ticular reascn for this change? Kach
side has equal opportunity for obtain-
ing the truth. DBut it seems to me the
master argument is this: It assumes,
in the deed man’s favor, facts which
the defendant cannot disprove. 1 ask
if that is fair? 71° seems to me that
it presumes in his behalf certain preni-
ises the falsity or truth of which can-
not be established. 1 ask if that is
right, just or reasonable?

And trerefore, Mr. President, taking
this long line of judicial decisions in
our own court, which have been con-
firmed by juries and acquiesced in and
understood by our peoble, it does not
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seem to me wise to change this rule,
and therefore, I move the bill be in-
definitely postponed.

Mr. MOREY of Androscoggin: Mr.
President, I wish to say a word or two
in regard to this bill. I did not appear be-
fore the committee on judiciary at the
time of this hearing. I do not know as I
knew anything about the pendency of this
bill at that time, but it is a bill that has
been introduced before the judiciary com-
mittee and has been reported unanimous-
ly by that committee ‘‘ought to pass.”
The gentlemen composing that committee
are very well known in both branches of
this Legislature. They have carefully
considered this case, and were it by its
adoption to work any hardship upon the
atate, I do not believe they would unani-
mously have reported this bill.

Now, then, let us analyze it a little
Questions are approached from different
view points. The argument has heen
urged, and strongly, that this is a prece-
dent in our State, that for many Yyears
our State has adopted the common law
1ule. of contributory negligence. This
must not be confounded with the cquity
yule, that he come into court with clean
hands but that he come into court with-
cut having contributed in any way to
the injury. The distinction between that
rule and the equity rule of clean hands
is entirely different. The equity rule bhe-
jng that the person asking equitable re-
liecf must himself have acted equitably.

The doctrine of contributory negligence
tliat a2 man seeking damages for persona!
injuries must have been free from any
legal fault which produced the injury.

The mere fact that it has been a prec-
edent in our State for many years, if it
can be shown that the rule ought to he
modified, should not stand in our way.
Tor more than 40 years this State Dby
a long line of judicial determinations
liad established the rights of people un-
der their insurance policies, fully and
completely established it, yet, but a few
l.egislatures ago they removed from the
court entively every appeal from a per-
con whose property had been destroyed
hy fire. The entire property of the in-
habitants of the State might burn but
they are unable to appeal to the courts
for nprotection. All must now be by
veferees,  Liability to tried—

only he
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amounts only in case of fraud by the
board of referees. They wiped out the
entire court’s decision and yet can the Sen-
ator from Penobscot claim that vener-
able precedents are dear and must be
pursued at all hazards?

Qur own national government, in 1906,
placed upon its statutes modifications
of this law of contributory negligence
which the State would do well to heed,
and if it had done so before and adopted
the rule of negligence of the TUnited
States, a large amount of unjust or ad-
verse criticism of our courts would have
heen avoided. 1t is because the people
feel that in the interpretation of the rules
'justice is not being done, and so do show-
ing what our national government has

done. 1 will just call attention to two
or three rules that were established in
1906 by our government, because in
the opinion of our law maker at

Washington the time had come when the
rule of contributory negligence should be
changed. Here is the first:

“Be it enacted, etc., that every common
carrier engaged in trade or commerce in
the Distriet of Columbia, or in any ter-
ritory of the United States, or between
the several states, or between any terri-
tory and another, or between any terri-
tories and any state or states, or the Dis-
trict of Columbia, or with foreign na-
tions, or between the District of Colum-
bia and any state or states or foreign na-
tions, shall be liable to any of its em-
ployes, or, in the case of his death, to
his personal representative for the benefit
of his widow and children, if any, if none,
then for his parents, if none, then for his
next of kin dependent upon him, for all
damages which may result from the negli-
gence of any of its officers, agents, or
employes, or by reason of any defect on
insufficiency due to its negligence in its
cars, engines, appliances, machinery,
track, roadbed, ways, or works.”

Of course they could only take inter-
state matters; they could only take up
questions of common carriers runhing
from one state to another. They could not
come into our State and say what the
rule of negligence should be for matters
distinetly within the State. They could
pass a statute affecting the doctrine of
contributory negligence ax applied to in-
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terstate commerce. They had the right
to do that. It showed the opinion of the
government; it showed the opinion of
the President of the TUnited States in
signing the bill that this doctrine should
be modified notwithstanding its antiquity.

Modifications of this rule have by
common consent of those familiar with
the hardships and sufferings it has
imposed come to be known. The gen-
tlemen of this judiciary committee
have unanimously reported that this
bill ought to pass. Look at this
section, “That every common carrier
engaged in trade or commerce in the
District of Columbia or in any ter-
ritory of the United States, or between
the several states, or between any terri-
tory and another, or between any terri-
tory or territories and any state or states,
or the Dist. of Columbia, or foreign na-
tions, or between the Dist. of Columbia
or any state or states or foreign na-
tions, shall be liable to any of its em-
ployees, or in case of his death to his
personal representatives, for the benefit
of his widow and children, if any, if
none, then for his parents, if none, then
for his next of kin dependent upon him,
for all damages which may result from
the negligence of any of its officers,agents
or employees, or by reason of any defect
or insufficiency due to its negligence in its
cars, engines, appliances, machinery,
track, road bed, ways or works.”

The fellow servant doctrine which
has alwavs gtood as a barvier prevent-
ing the recovery of damages by the
family of some pocr man who lost his

life from the negligence of o fellow
gervant, some poor man's family is
brushed away, and the nexi sccetion

reads:

“Sectinon 2. That in ail action here-
after brought against any common
carriers to recever damages for per-
sonal injuries to an emplovee, or
where guch injuries have resulted in
his death, the fact that the employvee
may have been guilty of contributory
negligence shall not bar a recovery
where his contributory negligence
was slight and that of the employer
was gross in  comparison, but the
damages shall be diminished by the
jury in proportion to the amount of
necligence attributable to sueh em-
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ployee. All questions of negligence
shall be for the jury”

In other words, not as in our State,
but it says the question of contributory
negligence shall not be a defense, and
the contributory negligence of the
plaintiff shall be porportioned to the
entire negligence in the case, and the
jury shall say what part of the award
shall be taken away by reason of the
conlributory negligence of the plaintift.
The United States rule, adopted by
our countiry, says that some techni-
cal, insuflicient and slight act shall
not be a bar from a recovery.

That is the law of the United
States. They have gone as far as
they could and every state so far as
the interstale common carrier is con-
cerned is subject to this Dbeneficient
law.

Our government adopted and estab-
lished this rule in 1906, and were our
State to follow the rule of the United
States, it would seem it would be no
hardship.

I wish now to take up the two or
three instances mentioned by the dis-
tinguishced senator from Penobscot, as
to the hardships that might follow in
case this rule went into force. He cit-
ed the automobile case. Well, the per-
son for whom damages was sought to he
recovered was alive; he had the means
al hand for obtaining witnesses if
there were any, as to the eircum-
stances. He could show how the au-
toimobile was found in the road. It
would not he nccessary for him to pro-
duce the witnesses, The burden is still
to maintain the case, but it would be
on the defendant te show that the
man that got killed was not guilty of
contributory negligence. How would
it be Jone in that case? The position of
the automobile in the road; the ques-
tion of the oil found in the lamps. All
these things could be ascertained upon
inspection which the man alive could
attend to.

I will take another automobile case.
A voung boy was invited to ride with
a man that owned an automobile, and
in going aleng, the driver of the au-
tomobile went to the left of the road,
collided with a team and tinped the
auntomobile over and it fell on the boy
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underneath it, and
within a few menths he died.  Now
then, with nim went the .vidence
of the occurrence on the highway.
There ig provision for taking dep-
osition, and it is just as available fov
the defense as for the plaintiff, but
with the voung man dead, the de-
pendent mother, would have difficulty
in showing the state of affairs.

Take another case. These are cases that
that are court cases. A man worked in a
mill, and a block of wood was set in front
of him on a machine to be shaved, and
through some defect in the plates, which
held the block in place, the block kicked
out and in two days the man was dead
and his family penniless. They say it is
a hardship to shiff the burden of proof.
The defendant company could show how
the deceased put the block in from others
at work. Could we show by anyone, all
being in the employment of the defendant,
that the deceased ingerted the block cor-
rectly in place? If, from the circum-
stances, which they werc abundantly able
to prove, they could show that the com-
pany was not at fault in the running of
the machine, then how could it be pos-
sible to fasten liability upon them. This
bill does not create liability, but it
means that they must show by some
evidence that they were not at fault.

Another case of a workman on a gravel
car going around a sharp curve on the
street, and a man in a hurry to make
time. One poor fellow was thrown off and
died on the pavement, his head crushed.
Could the company under whose control
the man was, establish any fault with the
man? THe was riding on their car. He
was riding in what he supposed was a sale
place furnished by the company. He
could not testify. If it could be shown
that he was sitting in an improper muan-
ner the company—and this is right—had
the means to do it. Should that family
2o these years unprotected hecause the
only one who knew anything about it
could not gay a word? His mouth is closeq
in death. The company should show
that they were free from fault.

and pinned him

The doctrine of the divisibility of con-
tributory negligence is recognized by the
national government. It is in the line of
progress that has taken place in our coun-
try in more ways than one. There
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never was a time when the judiciary
of our country secmed to lack the full
confidence of the people as it does at
the present time. Is it because thoey are
insisting upon and following the old
precedents that have been land marks
when conditions were different in our
country? They must follow the law—
change the rule of law to keep step with
modern reguirements and give the judges
a chance to enforce popular laws.

In the matter discussed the other
day in the Senate, the first case in
point, Senator Dutton’s bill, in which
the Senate voted that an action might
be maintained by one woman against
another woman. In the case cited, Roe
vs. Doe, in this State, in which the
court held that such actions could not
be maintained, some 10 or 15 years
after that case, I brought a case, which
was one in which a deliberate attempt
was made to break up a home. No
effort could stop it, and there was but
one thing left. The case of Roe vs.
Doe was well known, but in the mean-
time since that decision, decisions in
twenty-two states of our TUnion where
the matter had come up, the court had de-
cided that such an action was maintain-
able.  And it left at the time that case
was argued in court hut two states that
clung to the old rule. One was New
Hampshire and the other was Maine.
Since that time, New IMHampshire has de-
serted its position, and we are the last
that swung into line, the other day.

Now the question is, what is the
right thing to de¢? When the govern-
ment starts out and adopts the rule,
as it did in 1906, it seems as though
that ought to be a very good prece-
dent. It does not place the liability
upon the defendant. It is only in the
case of the death of the person at the
time of the accident or hefore the timo
of the trial that the burden of proof
is on the defendant to show that
the plaintif was not in the exer-
cise of due care at time of injury.
It is  right that that should be
done, because nine-tenths of these ac-
cident cascs are occasioned—I am g0-
ing {o say more than that, perhaps
forty-nine out of fifty, are cases of
persons emploved in some manufactur-
ing plant, and I suppose every one of

those companies is insured. 1T sup-
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pose it does not make one cent dif-
ference to them whether a verdict is
for or against them.

By simply requiring a company that
hag all the means at its hands; by
requiring a railroad that has all the
means at its hands, to produce the
circumstances, and show them to the

court, there is no hardship in that.
These matters finally rest with the
court. The men on the juries arc

drawn from the hest men you have in
your towns and cities, and go to court
to discharge their duties. They pass
upon the cases. Is there distrust of
the juries of our State and of our
whole judicial system? 1 Dbelieve not.

Is the court of Maine, that looks to
the bottom of every case, still to see

that justice is to be done? It would
make no difference what the rule
would be, as far as getting justice

from the court is concerned, but when
this rule is upon the statute books,
when you must show a person abso-
lutely free from any contribution to
the injury, then no matter what the
opinion of the Court might he, if
after searching for the evidence af-
firmatively showing freedom from con-
tributery negligence they capnot find
it, although they might be satisfied in
their own hearts that they should
render a decision in favor of the
plaintiff yet they cannot do so under
the law as it now stands.

After all, gentlemen, it goes to the
eight men in this State who are the
guardians of the State, and who are
to be the final arbiters, and who stand
for the property rights of the people
of this State, and in the general up-
heaval, where unrest is taking the
place of the former quietude, whers
men are looking for their rights as
never before, why, pray, should not
this bill become law? You can safely
trust the court.

No man will question the absolute
fairness of the members of the judi-
ciary committee. They unanimously

sald in the intcrests of justice and
right that this is ¢ fair law o be in-

troduced, and so it comes now to this
body. Shall that report be sustained?

This is only another step forward.
We have taken two or three within
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ihe last few weeks. 1t is only a step
in the line of progressive legislation
for the rights of the people and plac-
ing the available instruments in the
hands of the court to keep pace with
the requirements of the times.

I move, Mr. President, that the re-
port of the committee on judiciary be
accepted.

Mr. COLE of York: Mr. President,
something has been said about the
undesirability of questioning a report
of any committee that comes in here,
egpecially the report of an able com-
mittee like the judiciary. Personally, I
would take the report of these gentle-
men upon any guestion, because I be-
lieve ¢very man on that committee is
an able lawyer. But I believe that ev-
ery man in this Senate has it due te
bimself to understand the guestions of
law which we are about to pass, in
order that when we go back home we
may intelligently interpret these laws
to our constituents, and iff we sit here
on matters of law, on the changes of
the great body of the law, and do not
know and de not understand what we
vote upon, then we are not doing our
duty by ourselves or our constituents.
S, as one member of this body, I wel-
come any discussion of any matter on
which any committee to which I be-
long has presented any report, al-
though it be unanimous, if it is to be
law, to affect all the people of our
State. Tt does not mean that we do not
have faith in a committce hecause we
discuss reports. It means we desire to
use intelligence in our actions, and we
are conly exercising ihat right for
which we were sent here and perform-
ing the duties for which Wwe  wWere
elected.

I am very glad to acknowledge one thing
stated by the distinguished senator from
Androscoggin, and that is that this Leg-
islature is doing good, honest, honorable
work for the people of the State of Maine.
And if this discussion has brought noth-
ing else, it is worth while from the dis-
tinguished senator, because you and |
believe that this is a remarkable Legis
lature, and that it will perform remark-
able things. And I for one, as a member
of the majority party, thank the distin-
guished gentleman for his kind remarks.

Now regarding the point at issue. The
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federal law from a casual reading of it
applies only to common carriers, because
the TUnited States is limited to inter
state commerce and to common carriers,
The TUnited States, unless it had some
rule of its own would be bound by the
law of every state in which cases were
tried. There is no federal common law.
The United States is bound on cases in
the State of Maine by the law of Maine.
In the state of New Hampshire, 1t is
bound by the law of that state. It has as
many common laws as there are states
in the Union, and therefore it is slowly
compiling a sort of code for itself anu
taking upon itself the responsibility of
deciding those guestions over which it has
control. But this law is not based on
common carriers; it goes to the small em-
ployer. It goes to the mill man and to
everyone, and I believe that the law as it
stands at the present time is good, safe,
sound and sane, It may not be progres-
sive. It may not be up to date to say
that we should not demand pgoof beyond
a reasonable doubt to convict a man of
crime or misdemeanor.

We might follow the example of
some Furopean countries and bhe pro-
gressive, hbut I do not believe Maine
should change. 1 do not helieve we
should make it any easier for men to
get into court than it is, today. 1 be-
lieve we should not promote litigation
or make it any easier to get a verdict,
and the court of Maine is honorable,
today, and those who practice hefore
that court will go on record that we
have faith in the honor and justice
of the court, whether they decide for
or against it.

I believe the foundation of our
modern government is the strength we
put bhehind the supreme court of our
State, and the honor we attribute to
their decisions. And the moment woe
falter in our trust in the court, that
nontent we are giving dissolution to
the great foundation of the last tri-
bunal to which we apply. And it has
lecome the custom in this country and
@1l counrties, whether we win or lose,
to accept the final result and be-
lieve that justice has been meted ouf.
We may not agree with the court, but
we have been taught to believe it
right and we submit that as long as
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we keep that in mind, cur country will
be better.

If this bill stopped at its first clause
and said “for causing the instant death
of a person,” I should vote for it and
perhaps believe it might be right, but
it does not do that. It goes still fur-
ther, and in the next clause says “or
for injury to a person who is deceased
at the time of the trial of sucn uc-
tion.”

There is one mode of trying a case
where the ulaintiff is alive, and there
is another swhere it ig a trial by his
executor or administrator. Now the
plaintiff may be injured, and as far as
this bill is concerned, I do not know
any reason why he may not recover
from that injury and live for a reason-
able length of time hefore the statute
of limitations runs against his right of
acticn. 1 do not know why, arter his
tall recovery, he may not bring an
action in hig own name and his case be
prepared during his lifetime, and then
if he dies, comes the action of
his administrator coming into court,
and the whoie burden is changed. It
seents to me that it is unfair and un-
Jjuast after a plaintiff has had a time
to live, and we cannot say whether
that man shall live one hour, one week
or vear, ot any time—the statute
lmitntions fixes the time of action—
but most actions are not brought with-
in » weck or month or «ix menths from
from the time the cause of action ac-
crung. They drag along and are enler-
ad in court and it is usually 12 or 18
monthks before the case comes on for
hoaring. Changes take place; the plain-
tiff presents the case if alive, if not,
his administrator presents the action.
The defendant is barred from testifyving
personally unless the administrator or
excclitor testifies. He has already one
burden placed upon him, and I believa
it is only fair that the defendant should
have some rights in court.

I do not stand here because some
corporations would say that perhaps
this is a chance for a defense of a
corporation. 1 stand here for the in-
dividual, hecause any narty in a neg-
ligence suit comes within the purview
of this statute. It is not a common
carrier, according to federal law; it
is for the individual; it is for th=
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small contractor who hires one or more
men to work for him; it is for the
mill where are employed from ten to
ten thousand men. It is not for rail-
roads and street railways alone; it is
the poor individual, and the man who
recoverg in an action of law, Mr. Pres-
jdent, and proves his case, and he
should prove that he is worthy of his
case, and oftentimes the defendant is
less table to stand the result of the
suit than the plaintiff.

If the plaintiff is in any way respon-
sible for that accident, it is no more
than right and just that the defend-
ant should have the evidence. It has
been the rule cof the courts of the
State of Maine that any plaintiff who
comes into court should win his case
by a preponderance of the evidence
in all cases. The burden is upon him,
and I see no reason why we should

change the burden of proof.
If the parties think the death is caused

by some unknown cause, that we do not
know what caused it, then it may have
been the plaintiff’s fault. It may not be
the defendant’s fault. There is a ques-
tion in our minds, and I believe the liv-
ing have some rights, as well as senti-
ment for the dead, which more or less ex-
ercises our judgment, or warps our judg-
ment.

I believe that we ought to go slowly in
changing the fundamental principles of
our law. I believe that we should have
progress in all things which affect the
general welfare of our people as a whole.
I believe that State should do what it
can for the people as a whole, but this
law affects man to man, one individual
in his relations with another. And, gen-
tlemen, every one of you may be a ue-
fendant .nside of twelve months. You
do not know what is going to happen
when you go out of this building today.
You do not know, before you get home,
what you are going to do to somebody
else, provided that you are innocent of
anything. Do you want simply because
of the misfortune of another sometime
in the future to be deprived of a right
which you believe is yours?

T believe that the present law is ade-
quate; that all parties obtain justice un-
der it, and that it should not be changed.

Mr. HERSEY of Aroostook: Mr.
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President, as a member of the judi-
ciary cemmittee, I perhaps am called
upon to voice and defend a report.
I would not defend the report as a
mere matter of defense, this morning,
but I would say a word in defense
of the great principle that is in this
bill befcre us.

I agree with the able senator from
Androscoggin, that the time has come
when a Legislature should consider
something besides standing by an an-
cient rule. We sghould consider the
great mass of the pevupte whose serv-
ants we are and for whom we legig-
late. And 1 believe, senators, that
sitting here, today, we ought to con-
sider this question, mnot from the
standpoint of lawyers alone, for every
lawyer that can be seen over two
counties has at times practiced for
corporations, acted for them, and I do
hot bhelieve, I cannot believe, /that
that the wave from the lobby, for
the corporations in this State that
have been®active for the last few days
over this bill, has reached the Senate
of Maine, And it does not ap-
peal to me, this morning, or to the
men gitting here, who are engaged in
manufactures, who themseives em-
ploy iabor, that they will be moved
by the appeal made to them that
they should stand by this ancient
wrong.

I do not believe, if you enact this
law, Mr. President, that it is going to
injure a single corporation doing =2
lawful business in this State and an
honorable business, but if you de-
feat it T do Dhelieve it will injure
every railroad company, every cor-:
poration, every man doing Dbusi-
ness in this State and employing
labor, because you say the employer
would deny him justice. And when you
do that, vou are bringing into this na-
tion revolution and anarchy on the
part of labor. There should be no con-

flict. Those great 54 rallroads in
this country said “We will do the
right thing,” and agreed to arbi-
trate. They did justice to labor,
they did justice to themselves and
they did justice to the people, and
I admire the great men of our rail-

roads for doing that, when our little
miserable organization in our countv
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that refused to abritrate with its
employes, it did an injustice to the
public and to themselves and worked
their own destruction,

Talk about defeating this little
measure of the people, this morning,
in the Senate of Maine, on the ground
that you are going to injure some cor-
poration. Think of it. You are not
removing for one moment the defense
of contributory negligence. You are
not taking the defense of contributory
negligence away from the people, away
from the corporations or anything of
that kind.

Why, gentlemen, you say if the de-
fendant can prove that the plaintiff,
or his estate, the man killed was guilty
of mnegligence himself and contributed
to his death, he cannot recover. It does
net affect the question of a man liv-
ing. It is only the man dead and his
estate., It simply savs that his mouth
is cloged by death. You do not say that
he was doing wrong at the time of his
death, because his mouth is closed. If
he was, you can prove it. Now just one
illustration, and I am through. When
this matter came up before our com-
mittee, 10 lawyers listened to it and
before us appeared in behalf of thig
measure the able ex-attorney general
of this State. He sits here in the Sen-
ate, this morning, ard he gave us
many illustrations from his experience
at the har of the inequity and the in-
justice of that rule as applied to dead
men. After he was tlhrough, and the
attorneys for the railroads and the cor-
porations sat there and listened to it,
we asked if there was any opposition,
and that genial, smiling old gentleman
that 1 love so much, a brother at the
bar, who iz an attorney for the Maine
Central, got up and smiled upon us,
an old man as he was, and said he
guessed he would not talk to our com-
mittee. No, hecause he knew he would
not have to. He thought that through
the lobby out here in the hall it would
be taken care of when it came up. Is
he going 0 be deceived?

Up in my county a year ago a young
man in my town, who grew up with me
as a boy, married his wife there, and had
a little home, simply a rent, a wife and
one child, no property, trying to make a
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living for himself and baby by driving a
mail route through the adjoining towns,
going back home at night, drove out into
the adjoining town to his duties with a
safe horse. He was a sober, industrious
young man. He came to a bridge that
had been left by that town without a rail-
ing over a large river, a narrow bridge
with no rail, and for years the town had
neglected to put a railing upon it. They
were violating the law every moment.
He delivered his mail at a house near the
bridge, sober, all right, a careful team,
and stepping into his team, he drove onto
the bridge. No one saw him when he
crossed the bridge, but an hour afterward
he was found below the bridge in tue
water, the wagon on top of him, the
horse released from the broken harness,
feeding beyond the bridge. There was
the track of the wagon where he went
over a hole, where you could see the
water running, and the horse was fright-
ened, and he was in the water dead, and
she was a widow with a babe, no proper-
ty, she dependent upon charity. The
town consulted a lawyer in my town, to
see if they were liable, and he takes down
the book that the senator quotes, and
says. no. He is dead, his mouth is closed,
there is no one to say what he was doing
at the time he crossed that bridge. He
might have driven over there him-
self, he might have driven his wagon
over the bridge. To be sure, the
town was negligent, they admit that.
The town was guilty, they admit,
but the wagon might have bheen driv-
en over the hridge by him, he might
have been careless and negligent.
And they say she cannot recover.
My Dbrother cites the automobile in-
cident. Let uie cite one. 1 have not
been for accumulating much of this
werld's goods, pernaps it is my own
fault. Tt is not my wife’s, I assure
you. Suppose I am on the street of
my own town at night and it is
dark and T am on my way to my
home and there is a sharp turn in the
road, and the senator from Penobscot
with his great powerful car is coming
down the street and going 40 miles
an hour. He is violating the ordi-
nance, and his lights are off, and I
do mnot hear his ecar as it comes
around the turn, and I see no lights
and T am struck, and I am dead.



458

‘What remedy have 1?7 Nobody saw
me when I was Kkilled, My estate
could preve that the senator from
Penobscot had not any lights and was
driving 40 miles an hour and was
violating the ordinances of the town,
and he struck me. They could prove
all those things, and then the sena-
tor could turn around and say “What
was Hersey doing? He stepped in front
of the car deliberately; he might have
heard the car

and saw it and de-
liberately stepped in front of it and
committed suicide.”” Nobody knows,

and I am dead. And I have no reme-
dy. TIs that right, and is it justice?
If it is, you vote that this bill do
not pass.

Mr. COLE: Mr. President, I do not
wish to weary the Senate, but there
seems to be one stock argument for
every man who has a pet measure
which he wishes to put through the
Legislature. 1 believe it is due every
senator to express his own mind, and I
will say further, in expressing my mind
upon this point, that yeou all kaow
there are laws glipped through this
Legislature because some atiorney has
a case he cannot bring on account of
the Iaw as it is, and he thinks that he
can amend the law and get it through.
I am not sure whether there is any-
thing in this case from Houlton, but
apparently one was lost because of the
law,

Gentlemen of this Legislature, the
ambulance chaser ig getting this busi-
ness. Let us keep him out. I do not
think that this is a corporation meas-
ure. As I said in the beginning, it is
man to man. It applied to everybody,
whether a corporation, a partnership or
an individual. Today, the guilty party
must pay, and the innocent party, if
he can prove his innocence, is entitled
to collect and can collect.

T believe that we ought 1o think it
over, gentlemen, I believe that tne
fundamental principles of the law of
the State of Maine should be sincerely
discussed, and that we should pbe sure
that no sinister motive is behind any
change.

I believe we should make it more dif-
ficult to get into court. I believe that
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every case that goes into court should
g0 there upon its merits, and not be-
cause of the ease of the statute which
allows it to get there. I believe, and 1
am speaking for plaintiffs and defend-
ants alike, that the less litigation we
promote, the more peace, harmony and
prosperity we will have in our midst.

Tt is only cne more chance to get in-
to court easily. It is only one more
chance for a lawyer who is willing to
take a chance on «a contingent fee to
get in. It does not wholly affect the
cerporations, and the lobby is not
wholly behind it. For the case of the
mail carrier, the hoy who grew up with
the senator from Aroocstook; he was
nct a corporation. There were certain
nther safeguards around Llhe town. He
might have recovered if he had proper-
v understood the law. The mail car-
riel, driving over that bridge every
day, did not give the statutory notice
to the town of the condition of the
pridge, so that there are things that
sometimes weave around a case to de-
feat it.

Gcentlemen, let us ponder.
think, ot us consider well
these fundamental principles of the
law of this State regarding the trial
of causes, it is worth while to change.
1 do not believe it is, and yet T am one
of thrse who would benefit by it if it
were changed, and perchance, iff T were
fortunate enough to get a verdict,
would get it casier on account of this
change.

Mr. STIEARNS of Oxford: Mr. Pres-
ident, T will only detain the Senatle a
fow moments, but I wish to take the
chance of being called an “ambulsnce
chaser,” while I express my feeling in
relation to the measure now before the
Senate. I de this for two reasons. I do
not feel that it is necessary to defend
a report of the judiciary committee. 1
believe that the senator from York
and the Senator from Penobscot have
the privilege and the right, and it
might be under certain conditions their
duty to speak against a report of the
judiciary committee., I certainly would,
take the same privilege against any
report from thcir committee, hut I was
in the Legislature of two years ago,
and this same measure was up. It

Let us
whether
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came before the committee on judici-
ary two years agoe. Tt was presented
at that time at a hearing, fairly. Tt
came into the Legislature upon a unan-
imous report, as 1 remember it. It
passed the House of Representatives
without a vote against it. 1t came
into the Senate and there found a
erave yvard, and was indefinitely post-
poned. Is that the coursc that is go-
ing to be pursued in this Legislature?

ot

We have frequently seen that the
Senate has been staked out for a grave
vard. I do not bhelieve it is going to
he staked out this year at this time
for this measure. The principle in-
volved here has been ably discussed.
The Senator from Penobscot has de-
fended the common law rule. H=
would not for a moment suggest that
we in this Legislature are not a lib-
erty to change that rule. We are
here as law makers, not as law givers.
To bhe sure, in the cases he has cited,
the Court has upheld the common law
rule. That was their duty, gentlemen.
They had to give the law as it was,
and the common law rule had not been
changed. We ask simply that that
rule he changed, and we sce no reason
why it should not he changed. We
think we sgee a reason and know whv
it should be changed, in justice and in
right.

I will not detain the Senate with
many instances, bhut I have one in
mind and it is a case in the 92 of

Maine, McLean vs. Perkins, I believe.
It was where a contractor, a construc-
tion company, sent his men up the
Penobscot river in the night, two boat
loads, one following the other. The
last hoat loaded with four men, I
think, following closely the first bhoat
with a lantern, And shortly there-
after, it apepared in testimony tha?
the occupants of the first hoat saw the
light had disappeared from the boat in
the rear. Three days afterwards it
was found that these four men were
drowned. The boat was found, and it
was found to be an absolutely unsea-
worthy boat, only seven inchesg, 1
think, from the side of the boat had
been torn away prior to the time the
men embarked in it. They were sent
out with that hoat

in that condition,
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and a big seam that had been corked’
up some way without regard to the
unseaworthiness of the old affair.
There was no question about that, and
suit was brought. The Court said
they could not recover hecause no onc
saw the accident, no one knew wheth-
er this man, McLean’'s intestate
jumped over, and the others jumped
overboard after him, or whether it
might not have heen by other means;
one reason might be as good as anoth-
er.
Now, fellow senators, here we seels
to change the rule so that the repre-
sentatives of the deceased may not he
obliged to Dbear this burden. There
is no reason why they should. A man
is presumed to be innocent until he is
proven guilty. A man is presumed to
be sober until he is proven to be
drunk. Why should not a man Kkilled
as the result of accidnet be presumed"
to be in the exercise of due care until
it is shown that he was carcless? We
believe honestly, thorcughly, that this
rule should be changed and changed
now. And we hope when you vote
upon this question, that you will vote
vour conscience and your convictions,
and I believe that vou will not reflect
the caprice of the railroad lobby or
any other interest that may appear.
I believe yvou will vote as you see it.
I am confident that this rule will be
changed and changed now.

Mr. WALKER of Somerset: Mr/
President, yesterday was woman’s day
in this honorable body, and today
seems to he lawyer's day. Now inas-
much as the very wise lawyers of the
Senate are disagreed as to whether or
not this measure would be feasible
and inasmuch as we have a Work-
men’s Compensation Act before the
Legislature, I think it might be well to
leave the whole thing as it is and in-
definitely postpone it, and T there-
fore second the motion of the senator

from Penobscot in indefinitely post-
poning this question.
Mr. RICHARDSON of Penobscot:

Mr. President, I just wish to say one
word. I think some of the arguments
that have been advanced here are un-

worthy of the senators who make
them. I am identified with a cor-
poration and have Deen for many
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years. I believe in that way of doing
business. I believe in every corpora-

tion there are warm hearted men who
wish to do right by their employees.
I resent the references that have heen
made to the corporations and to the
lobby. I think those references are
wrong, and I say now that those ref-
erences might almost convert me to
vote against this measure. I had made
up my mind to support the report of
the committee. I am very sorry to
have such things brought into this de-
bate,

Mr. PATTEN of Hancock: Mr.
President, this is without any doubt a
legal question, and I would not inject
into the discussion any medicine what-
ever, had it not been that the senator
from Androscoggin and the senator
from Penobscot had referred to the
physician who visited the patient in
the night. And it comes to me at this
time that if that patient was unfortu-
nate enough to join the great major-
ity, would the physician in the case oi
the accident be able to prove himself
not guilty of her death? And as I
understand it, I should certainly vote
against this measure, and I think the
physicians of Maine wil vote with me.

Mr. BAILEY: Mr. President, T wish
to perhaps make clear some of the
argument advanced by the honorable
scnator from Androgcoggin.

As I view this matter, Mr. Presi-
dent, this is not a question of pas-
sion; it is a question of clear, pure
reason, and eloquent appeals in favor
of those who are stricken down or
those who are left perhaps without
the means of support have no bearing
in this matter. Neither does the ef-
fect which it will have upon corpora-
tions. It is a question for each in-
dividual senator as heé thinks,

Now the senator from Androscoggin
has mentioned the change of law in
regard to collecting insurance. I re-
member some years ago, when the
honorable President was in the House
of Representatives, he tricd to change
that rule, and I did all T could to help
him. T want to say if we are going to
make a change in this existing law
in regard to the Uburden of proof,
which will cause as much dissatisfac-
tion, as much discontent and as much
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hard teeling as that law, in Heaven's
name, let us not do it, because that
law took away from the man whose
buildings were destroyed by fire the
right te go before a court and jury,
and he had to leave it to three arbi-
trators who might bve fair or who
might not he fair. And 1 say that
change was neither salutory nor wise.

The senator refers to the federal
act in regard to common carriers, in
+he treatment of the question of neg-
ligence between the common carriers
and their employees, which says that
the negligence shall be divided. Gentle-
men, I will go farther than that, and
say as we have said in our Workmen’s
compensation Act, that the defense of
contributory negligence in such cases
shall be entirely wiped out. He cited
tlhe case of the workman in the mill
The same principie in the Workmen’s
Compensation Act, which I hope will
pass and which I believe will pass,
will do away with the doctrine of
contributory negligence entirely, and
that instance cited by the Senator has
n. application here.

He spoke of the boy riding in the

automobile that was killed, and he
spoke of the surrounding circum-
stances. Those circumstances were

just as open, just as easy of observa-
tion to the representatives of the boy
as they were to the defendant party.

i do not wish to say anything about
this lobby or these corpcrations be-
cause anvbody in the city of Bangor
knows me and how T feel in regard to
thnse matters, and whether the gen-
tleman from Aroostook insinuates
that I was influenced by the lobby or
by a member of a corporation or not,
T do not care,

The gentleman spoke about the
pridge case, where a man went upon
the bridge and no one saw what he
did there. e might have been driv-
ing his horse with one hand and look-
ing behind him, and the horse went
off the bridge. He might have been
driving in the warm night air, and
hecame drowsy perhaps, and let his
reins drop down, or perhaps a musk-
rat jumped in the water and fright-
ened his horse. We do not know. He
might have bheen guilty of contribu-
tory mnegligence. There was no one
to say whether he was or not. The
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means of information were just as

open to that man’s representatives as
they were to the town. The facts
and circumstances were just as rea-

sonable and just as open to observa-
tion to that man’s representatives as
to the town.

The gentleman spoke akout the case

of MclLean vs. Perkins, but I think
the senatots are already wearied
with these matters.

1 want to say in closing that I do
not oppose the judiciary committee
in these matters except upon prnciple,
and T hope that any committee I am
on, if any gentleman has a matter of
principle and disagrees with me, he
wili oppose it, for T believe as the
senator from York says, that we want
full digcussion on these matters.

1 rest my case on the unbroken line
¢{ decisions handed down by our su-
preme court, and I ask yvou whether
upon the decisions of

vou will stand
the supreme court, or whether you
will suppot the gentleman of the

judiciary committee?

Mr. MOREY: Mr. President, the
senator from Hancock asked a ques-
tion. I understoed that he swanted to
know if this rule would apply to phy-
siclans. By the terms of the Act, “In
actions to recover damages for negli-
gently causing the death of a person
or injury to = person who is deceased
at the time of the trial of such action,
the person for whose death or injury
the action is brought shall be pre-
sumed to he in the excrcise of due
care.”

Suppose
physician

a person has brought a
tc have an operation per-
formed. The person is lying upon the
operating table and the operation is
performed. Of course the doctrine of
his contributory negligence does not
apply to anvthing of that sort. There
is nothing he could do to contribute

to it. He would be there and the
physician would be operating upon
hirn., That dees not bring it within

ihe scope of this Act.

Mr. PATTEN: Mr. President, T
would like to ask another question of
the senator through the Chair. If ¥
am attending a person, and the per-
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son dies, and I do not exercise due
care or due gkill in his treatment, am
I liable to prove that I did or did not?

Mr. MOREY: Mr. President, the
burdeir of proof would be upon the
person seeking to establish the ac-
tion. it is not this Xind of a case at
all, that this bill covers. The mere
fact that there has been a mal prac-
tice suit krought, showing there was
an injury done, it may not be a ques-
tion of contributory negligence, for
how could the man contribute toward
it? If you cut off his arm and blood
poisoning sets in, how can he con-
trihure to vour unskillfulness in cut-
ting off the arm? It would not be
anytbing in the way of contributory
negligence on his part. That is not
what it means.

Mr. BOYNTON of Lincoin: Mr. Pres-
ident, we arc liable to go on here all
the afternoon. Now 1 have other things
to attend to and I want my dinner.

I move the previous question.

The PRESIDENT: The question be-
ing, shall the main question be put now,
all those in favor will say aye, and
those opposed will say no.

The aves had it, and the previous
question was ordered, the motion of the
senator from Penobscot, Senator Bailey,
that the bill be indefinitely postponed.

The yeas and nays were called for
by the senator from Penobscot, and a
sufficient number arising, were ordered.

Those voting yea were: Messrs, Allen,
Bailey, Burleigh, Chasc, Cole, Conant,
Hagerthy, Maxwell, Patten, Reynolds,
Smith, Walker, Wing—13. Those voting
nay were: Messrs. Allan, Boynton, Col-
by, Flaherty, Hastings, Hersey, Jillson,
Mansfield, Morey, Moulton, Murphy,
Packard, Richardson, Stearns—14. Ab-
sentees, Messrs. Clark, Dutton, Emery—3.

Thirteen voting in favor of indefinite
postponement and 14 voting against the
motion of the senator from Penobscot
was lost.

The bill was then given its first read-
ing.

On motion by Mr. Moulton of Cum-
berland,

Adjourned
at 10 o’clock.

until tomorrow morning,





