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CALL TO ORDER
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1 SUMMARY OF THE AUGUST 25, 2010 MEETING OF

THE LEGISLATIVE COUNCIL
[Note: The Legislative Council did not meet in September or October]|
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e Personnel Committee (Speaker Pingree, Chair)

e Reappointment of David E. Boulter as Executive Director of the
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(No Report)
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124™ MAINE STATE LEGISLATURE
LEGISLATIVE COUNCIL

MEETING SUMMARY
August 25, 2010

Legislative Council Chair, Speaker Pingree called the August 25, 2010 Legislative Council meeting to
order at 11:15 A.M. in the Legislative Council Chambers.

ROLL CALL

Senators:

Representatives:

Legislative Officers:

Senate President Elizabeth Mitchell, Sen. Lisa Marraché, Sen. Philip
Bartlett [arrived shortly after the start of the meeting]

Absent: Sen. Kevin Raye, Sen. Jonathan Courtney

Speaker Hannah Pingree, Rep. Philip Curtis, Rep. John Piotti, Rep.
Seth Berry

Absent: Rep. Joshua Tardy

Joy O’Brien, Secretary of the Senate

Michael Cote, Assistant Clerk of the House

David E. Boulter, Executive Director of the Legislative Council
Debra Olken, Human Resources Director

Patrick Norton, Director, Office of Policy & Legal Analysis
Grant Pennoyer, Director, Office of Fiscal and Program Review
Suzanne Gresser, Revisor of Statutes ‘
Scott Clark, Director, Legislative Information Services

Chair Pingree convened the meeting at 11:16 A.M. with a quorum of members present.

SUMMARY OF JUNE 30,2010 MEETING OF LEGISLATIVE COUNCIL

Motion: That the Meeting Summary of June 30, 2010 be accepted and placed on file. Motion
by Representative Betry. Second by Senator Marraché. Motion passed unanimous. (6-0)
[Representative Tardy, Senator Bartlett, Senator Raye and Senator Courtney absent for vote.]
{Note: The Legislative Council did not meet in July.}
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REPORTS FROM EXECUTIVE DIRECTOR AND COUNCIL OFFICES
Executive Director’s Report
David Boulter, Executive Director of the Legislative Council, reported on the following:

Civil Support Team Training Exercise
On August 18, 2010, the Maine Army National Guard, in conjunction with U.S. Army
North’s evaluation team, conducted a Civil Support Team training and evaluation
exercise in the State House. The purpose of the exercise was to evaluate the team’s
performance in responding to an incident where terrorist use of a harmful agent in a
public building is suspected. The CST conducted an investigation of various rooms to
identify the “harmful agent” and isolate it, and the team was evaluated on its response.
According to the Department of Defense, Veterans and Emergency Management, an
exercise such as this is essential to developing a capability in Maine to respond to an
incident should one ever occur. No harmful substance was actually brought into the State
House; the exercise went smoothly and was deemed a success.

Annual Employee Recognition Picnic
On Tuesday, September 14®, the annual recognition picnic for legislative employees will
be held in Capitol Park. A picnic lunch will be provided and employees with extensive
state/legislative service will be recognized. The event will be held from 11:30 AM — 1:00
PM. All members of the Legislative Council are welcome and encouraged to attend.

Repairs to the State House Dome
Earlier this year the Legislative Council authorized maintenance and improvement
projects for 2010, one of which was repairs to the high dome in the State House. No
work on the dome had been performed since 1994. Once contractors began work on the
high dome to repair minor cracks and repaint the dome, contractors discovered areas
where plaster and plaster support showed signs of serious deterioration. In some areas,
plaster was at high risk of falling out, which if it had, could have fallen to the 3™ floor.
Fortunately, the condition was discovered and repairs made in a timely fashion, without
incident. Mr. Boulter showed photographs of the deteriorated area.

Mr. Boulter noted that the situation is an example where the Legislative Council’s long-
standing program for preventative maintenance is beneficial. Mr. Boulter concluded by
saying the repairs are completed and the staging has been removed.

Fiscal Report

Grant Pennoyer, Director, Office of Fiscal and Program Review, reported on the following:

Revenue Update
Total General Fund Revenue - FY 2011 (§'s in Millions)
Budget Actual Var. % Var.  Prior Year % Growth
July $218.0 $216.7 ($1.2) -0.6% $223.4 -3.0%
FYTD $218.0 $216.7 ($1.2) -0.6% $223.4 -3.0%

General Fund revenue was $1.2 million (0.6%) under budget in July. However, July
revenue grew by 1.7% compared to last July. FY 2011 revenue was budgeted for a modest
increase of 0.7% over FY 2010 revenue. :
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Sales tax collections were over budget by $1.8 million in July, continuing the recent
positive experience for this category.

Negative variances for July in the major revenue categories were the Individual Income
Tax and the Cigarette and Tobacco Products Tax. Neither of these variances is a concern
at this point as each largely reflects timing differences. Withholding payments seem to
have recovered during the early part of August and will likely offset July’s negative
variance.

Mr. Pennoyer pointed out several areas of concern including the real estate transfer tax,
Inland Fisheries and Wildlife revenue and Health and Human Services (HHS) revenue.
These revenue sources have been underperforming and may likely be adjusted downward
in the next revenue forecast. HHS revenue was nearly $1 million under budget. While
some portion of this was related to Medicaid billings not being filed in July, a budget
savings initiative may end up reducing targeted case management revenue to HHS.

Total Highway Fund Revenue - FY 2011 (§'s in Millions)

Budget Actual Var. % Var. Prior Year % Growth
July $26.5 $27.8 $1.3 5.0% $28.1 -0.8%
FYTD $26.5 $27.8 $1.3 5.0% $28.1 -0.8%

Highway Fund revenue was $1.3 million (5.0%) over budget in July. The positive variance
in July was 0.8% less than last July, but less of a decline than the 1.3% decline budgeted
for all of FY 2011 Highway Fund revenue.

July’s positive variance results primarily from the Fuel Tax category, which was $1.4
million over budget. This reflects a timing issue between June and July. June’s negative
variance in this category was $4.7 million. The Revenue Forecasting Committee will be
watching this category carefully over the next couple of months to gauge its performance
as the tax models have had difficulty predicting this category during this recession.

Mr. Pennoyer noted that the Revenue Forecasting Committee process will begin with an
update of the economic forecast, and the Consensus Economic Forecasting Commission
will meet on Tuesday, October 26™.

Cash Balances

Recent revenue performance and increases to General Fund reserve balances at the close of
FY 2010 have benefitted Maine’s cash position, such that the Treasurer indicates that he
sees no immediate need for external cash flow borrowing.

General Fund reserve balances increased from $0.2 million at the close of FY 2009 to
$36.6 million ($25.4 million in the Budget Stabilization Fund (MBSF) and $11.2 in the
Working Capital Reserve). An additional $2.5 million in FY 2011 is budgeted to be
transferred to the MBSF.

FY 2010 Year-end Surplus Distributions
Presented below is a table presented by Mr. Pennoyer that shows the General Fund year-

end transfers (aka “the Cascade™) based on a General Fund revenue surplus and other
accounting adjustments totaling $70.0 million.






















































































































9. Kinship families would be well served by improved training, practice, procedures and
reimbursement rules in the Department of Health and Human Services, including standardization
of practices and procedures and improved family team meeting casework practice.

10. Kinship families would be well-served by expansion of the Parents as Partners program,
which is a mentoring program for parents who have had a child removed from their home by the
Department of Health and Humans Services. The program partners parents with other famlhes
Who have had similar expenences to provide support, resources and education.

11. Kinship families would be well-served by the Depai'tment of Health and Human Services,
Office of Child and Family Services addlng to its website a link for information specifically
relating to kinship famlhes

12. Kinship families would be well-served by the development by the Department of Health and
Human Services of a “suitcase” program.in Maine for children in transition out of their homes.
Similar “suitcase” programs in other states provide children in foster care programs with luggage
to transport their belongings when in transition, personal care items such as clothes and basic
toiletries, and school supplies and backpacks.

Task Force On Kinship Families o 9
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FXECUTIVE DIRECTOR'S
LORING COMMERCE CENTRE OFFicE

ZHOHOY -2 A 82

October 28, 2010

Mr. David Boulter

Executive Director

State of Maine Legislative Council
115 State House Station

Augusta, ME 04333

Dear Mr. Boulter:

Pursuant to “Section 13080-L Annual Report” of the Loring Development Authority of Maine’s
(LDA) enabling legislation, please find enclosed a complete report of the activities of the LDA
for the fiscal year ended June 30, 2010. The report includes a summary of the LDA’s
development activities and audited financial statements for FY10. Subsequent events through
October 15, 2010 and proposed activities for FY11 are also reported.

If you have any questions or need additional information, please don’t hesitate to call.

Very truly yours,

Carl W. Flora
President & CEO

Enclosure

cc: Senator Elizabeth M. Schneider, Chair
Representative Nancy E. Smith, Chair
Business Research and Economic Development Committee

This institution is an equal opportunity provider. To file a complaint of discrimination, write to the Loring Development Authority of Maine.

Loring Development Authority of Maine
154 Development Drive, Suite F Limestone, Maine 04750
phone; (207) 328-7005 fax: (207) 328-6811 e-mail: LDA@loring.org
TTY: 1-800-437-1220
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Final Report
of the
State and Local Government Committee
Study of the Rule-making Process under the
Maine Administrative Procedure Act

November 2010

The Office of Policy and Legal Analysis
13 State House Station

Room 215 Cross State Office Building

Augusta, Maine 04333-0013

Telephone: (207) 287-1670

Fax: (207) 287-1275
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Executive Summary

The Joint Standing Committee on State and Local Government Committee (herein
referred to as “the Committee”), pursuant to Resolve 2009, chapter 207, met three times over the
interim after the Second Regular Session of the 124" Legislature to study the rulemaking process
under the Maine Administrative Procedure Act (“APA”). Although the genesis of the study
resolve originated in major substantive special education rules dealt with by the Education and
Cultural Affairs Committee, the charge to the State and Local Government Committee to
examine the APA was fairly broad. The duties under the resolve included an examination of the
circumstances surrounding the adoption of emergency rules, the Legislature’s role in reviewing
major substantive rules, and the relationship between the intent of the Legislature and the rule as
actually drafted.

In conducting this study, the Committee held three meetings. During those meetings, the
Committee reviewed a summary and legislative history on the special education rules dealt with
by the Education and Cultural Affairs Committee; heard from the sponsor of the bill,
Representative Connor, representatives of the Department of Education, and a member of the
public who is a stakeholder in the special education programs; and received briefings from the
Office of the Attorney General and the Office of the Secretary of State.

The Committee makes the following recommendations:

1. The Legislature enacts legislation to clarify the meaning of the deadline for
agencies to submit major substantive rules for legislative review. Currently, the
statutory language is ambiguous and allows for the possibility of an agency to adopt a
major substantive rule without any review if the Legislature fails to act on rules
submitted after the current deadline. We recommend that rules submitted after the
statutory deadline may not be finally adopted by the agency in the event the
Legislature fails to act on those rules prior to adjournment.

2. The agency’s findings with respect to the existence of an emergency be included
in the emergency rule at the time of adoption or at the time of the public hearing
in a section clearly labeled “Findings”. Currently, the law requires an emergency
rule to include, with specificity, the agency’s findings with respect to the existence of
an emergency. Including the findings with the rule ensures the transparency of the
process itself by informing the public of the reasons why the rule is being adopted on
an emergency basis.

3. Each separate item in an emergency rule has an estimate of the fiscal impact.
Understanding the fiscal impact of an emergency rule adopted to satisfy the
requirements of a temporary curtailment order by the Governor is essential to the
public and the Legislature in evaluating the programmatic impacts of the emergency
rule.
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4. Orientation seminars for incomin
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g legislative members every two years include a
discussion on the issues a legislative committee should consider when
deliberating on legislation that will grant rulemaking authority to an agency.
The more detail the Legislature includes in 2 statute with respect to specifying policy
criteria or standards, the less discretion an agency will have on those issues when

drafting its rule.
members every two years include

Procedure Act, especially the
provisionally adopted

Orientation seminars for incoming legislative
discussions on all aspects of the Administrative
role of the Legislature and its committees in reviewing

major substantive rules. Legislators would benefit from a regular program of

education and training on the Administrative Procedure Act and the Legislature’s role

in reviewing provisionally adopted major substantive rules.

The Legislature and the Secretary of State implement a coordinated process that
fully automates the submission, distribution and posting to the internet of
documents filed by agencies under the Administrative Procedure Act.

Automating the filing and posting of annual regulatory agenda, rulemaking fact sheets
he filing of the adopted rule itself would reduce

prior to the adoption of any rule and t
printing costs and expedite the access to those documents by the public and members

of the Legislature.

ii
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I INTRODUCTION

The Joint Standing Committee on State and Local Government, pursuant to Resolve
2009, chapter 207, was authorized to meet up to three times during the interim following the
Second Regular Session of the 124th Legislature to study issues relating to the Maine
Administrative Procedure Act. (See Appendix A for Resolve 2009, chapter 207.) The
Committee’s duties included: ‘

1. The circumstances surrounding the adoption of emergency rules, in particular major
substantive rules, to ensure that the process of adopting an emergency rule is applied only
when there is truly an emergency;

2. The Legislature’s role in reviewing major substantive rules, including whether
sufficient information is being provided by agencies, oversight functions are adequate and
appropriate notice is being provided to the public, and the implications for state agencies
of the statutory deadline for submitting major substantive rules to the Legislature; and

3. The relationship between the intention of the Legislature in adopting specific content in
a major substantive rule and the rule as drafted by the department.

The committee met three times, holding two work sessions and one meeting to review a
draft of the report. This report fulfills the Committee’s requirement to submit a report on its
study of issues related to the Administrative Procedure Act, including suggested legislation.
Following receipt and review of the Committee’s report, the Joint Standing Commiittee on State
and Local Government is authorized to submit a bill in the First Regular Session of the 125"
Legislature.

1L BACKGROUND
Origins of the study

The bill that led to Resolve 2009, chapter 207 was initially introduced as LD 1784, a
concept draft to examine the rulemaking authority of the Commissioner of the Department of
Education as it relates to rules submitted to the Legislature by the Commissioner, considered by
the Legislature and rejected by the Legislature. The bill was referred to the Education and
Cultural Affairs Committee.

LD 1784 was an attempt to address issues raised by the adoption in 2009 and 2010 of
emergency major substantive rules by the Department of Education regarding services to children
with eligible disabilities under the State’s special education regulations, including the Child
Development Services (CDS) program. The process of rulemaking and subsequent legislative
review was.not smooth and raised a number of concerns among many Education and Cultural
Affairs Committee members and stakeholder groups. The two primary concerns that were
expressed were that:

Maine Administrative Procedure Act e 1
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e Some of the changes proposed to the special education and CDS programs in the
Department’s rules were inconsistent with the intent of the Legislature; and that

e Those changes were implemented through the emergency major substantive rulemaking
process and were in effect before the Legislature had an opportunity to review those rules.

The policy disagreements between the Education and Cultural Affairs Committee and the
Department on the special education rules were complicated by the fact that the changes were
taking place at a time when the Department was being told to significantly cut its budget, and that
the Department was attempting to address those budget cuts in part through changes in the
special education and CDS programs. Afier several contentious work sessions, the Education
and Cultural Affairs Committee unanimously voted to reverse some of the special education
program changes adopted in the emergency rule, to sunset several other provisions and to direct
the Department to adopt major substantive rules on the sunsetted items for consideration by the
next Legislature. The specifics of the rules and resolves relating to CDS are contained in a
memorandum drafited for the first committee meeting (Appendix B).

It was in that context that LD 1784 was introduced and heard by the Education and

~ Cultural Affairs Committee. Although a number of committee members felt that the emergency
major substantive rulemaking process suffered from a number of deficiencies and needed some
sort of review, a majority (11-2) voted Ought Not To Pass on the bill, citing a lack of time
remaining in the session to thoroughly work the bill and concerns among some that the problem
was more general in nature and not limited only to the Department of Education. The minority
report on the bill attempted to address those concerns by proposing to create a legislative study
comprised of members from several committees, including the State and Local Government
Committee which is charged with a broader study of the state’s Administrative Procedure Act in
general. The minority amendment was ultimately adopted in the House and the Senate (with
several changes) and sent to the Special Study Table for consideration by the Legislative Council.
For budget reasons and because of their belief that issues relating to the APA were most
appropriately within the jurisdiction of the State and Local Government Committee, the Council
amended the bill to require that this review be done by that committee during this legislative
interim.

The Maine Administrative Procedure Act

Rulemaking has always existed at the federal level beginning with delegation to the
President to issue rules that would govern those who trade with Indian tribes.! Rulemaking was
limited at first but has become increasingly common as governing has become more complicated.
Statutes in the 1880s creating the Interstate Commerce Commission and protecting wildlife
required varying numbers of rules to be issued to implement important provisions. The New

' Comelius M. Kerwin. Rulemaking: How Government Agencies Write Law and Make Policy (Washington D.C.:
CQ Press, 1994)

2 o Maine Administrative Procedure Act
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Deal brought more extensive rulemaking and the 1970s, in particular, are frequently

characterized as the “era of rulemaking”.?

In 1946, the federal government enacted the Administrative Procedure Act to ensure
predictability in agency rulemaking and to grant the public clear rights to participate in the
process by requiring notice of proposed rulemaking and giving opportunities for comment.’
Proponents of the APA argued that rulemaking “should be conducted in public, allowing for
citizen participation in the formulation of policies that would affect them.” The National
Conference on Uniform State Laws drafts model state APAs and it approved the first model act
after the passage of the 1946 federal APA. Revisions to the model act were completed by 1961
and this version has formed the basis for half of state APA laws albeit with substantial
individualizing by states. A new model was adopted in 1981 by the Conference but only a few
states adopted that version.” Some states already had their own APAs by 1946; Maine enacted
the APA in 1977.

In 1995, the Maine APA was substantially amended to establish two sets of rules. Prior
to January 1%, 1996, all rules were adopted in the manner that routine technical rules are now
adopted. However, since 1996, whenever the Legislature enacts a law granting a state agency
rulemaking authority that law must categorize the rules as either routine technical or major
substantive. Rules adopted prior to January 1%, 1996 continue to be subject to the pre-1996
adoption process and not subject to formal legislative review. Final adoption of a major
substantive rule, and subsequent amendments to those rules, requires the agency to submit the
provisional rule to the Legislature for formal review.

Agencies must submit provisional major substantive rules to the Legislature by 5:00 p.m.
- on the second Friday in January. The rule and a Resolve proposing to allow the agency to adopt

the rule are referred to the committee with jurisdiction over the rule’s subject matter. The
committee usually holds a public hearing and work session on the Resolve as with any other bill.
The committee makes a recommendation on whether the rule can go forward and whether the
specifics of the rule should be amended. The Resolve is then reported to the full Legislature for
approval in the same manner as any other bill. If the rule is filed after the deadline of the second
Friday in January, the reviewing committee may decline to review the rule or may choose to
review it. If a rule is submitted by the agency by the deadline and the Legislature takes no action,
the rule may go forward. The intent of the Legislature was to ensure that rules submitted after
the deadline may not be adopted unless approved by the Legislature. The lack of clarity in those
provisions of law is addressed in this report by a recommendation to amend the law to clarify that
original intent.

The Maine APA allows agencies to adopt emergency rules under certain conditions for a
temporary period (provided, of course, that the agency has rulemaking authority granted to it for

2 Kerwin 1994, p. 14

3 Kerwin 1994; Charles H. Koch. Administrative Law and Practice, vol. 1. 3™ edition. (Eagan, MN: West, 2010);
4 Patty D. Renfrow and David J. Houston. “A Comparative Analysis of Rulemaking Provisions in State
Administrative Procedure Acts” Policy Studies Review 6(4) 1987 pp 657-665

* Koch 2010.

Maine Administrative Procedure Act ¢ 3
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the purpose). Under 5 MRSA §8054, an agency may adopt emergency rules to “avoid an
immediate threat to public health, safety or general welfare” and may modify usual procedures to
enable adoption of rules designed to mitigate or alleviate the threat found. The agency must
report findings with respect to the existence of an emergency, including any modifications to
procedures. Emergency routine technical rules are effective for up to 90 days. Occasionally, it is
deemed necessary for emergency major substantive rules to be adopted and this is governed
under §8073. Emergency major substantive rules may be effective for up to 12 months or until
the Legislature has completed review (if earlier).

Committee process

The State and Local Government Committee held its first study meeting on the APA on
September 9", 2010. The Committee reviewed the duties in the resolve as well as a
memorandum from the Office of Policy and Legal Analysis summarizing the content of the
emergency substantive rules that prompted LD 1784 and the subsequent Resolve 2009, chapter
207. The Committee was briefed by the Secretary of State, Matt Dunlap, with an overview of
how the APA is administered by that office. The Committee also heard from Representative
Connor, the sponsor of LD 1784, and he expressed his concern that the 2010 emergency rule had
undone what the Legislature had already decided upon in 2009. In addition, the Committee heard
from representatives from the Department of Education, Greg Scott, Director of State/Local
Relations, and Jaci Holmes, federal/state legislative liaison. Director Scott stated that the
provisions of the emergency rule were controversial but that times and needs had changed since
the passage of the 2009 rule and the Department had been asked by the Appropriations and
Financial Affairs Committee to review and recommend changes where state rules on special
education exceeded the federal requirements. He added that the contents of the emergency rule
still had to be approved in a resolve to the Legislature for final approval and some provisions of
the rule were approved and some were not.

The second study meeting took place on October 13", 2010. At that meeting, Linda
Pistner, Chief Deputy Attorney General, explained the role of the Office of the Attorney General
in agency rulemaking. The APA requires agencies to submit rules to the Attorney General for
approval as to form and legality. This involves reviewing compliance with all procedural steps
required by the APA; whether the rule is consistent with the agency’s statutory authority;
identifying possible conflicts between the rule and Maine statutes, the Constitution and/or federal
law; and suggesting changes to improve organization, readability and clarity. In addition,
Governor Baldacci’s Executive Order 17 FY 02/03 requires all agencies to submit rules to the
Office of the Attorney General for a “legal pre-review” prior to a rule going out for public
hearing and comment. Chief Deputy Pistner stated that the pre-review can identify any legal
issues prior to the public comment process and therefore, can be more efficient; it can be more
difficult to make changes after the public process. It was pointed out that the pre-review and the
review are often done by different people in the Office. (See Appendix C for Linda Pistner’s
handout.)

4 « Maine Administrative Procedure Act
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The Office of the Attorney General also reviews emergency rules (both routine-technical
and major-substantive) for compliance with the statutory emergency standards® in addition to its
regular review of form and legality. Agencies must include specific findings with respect to the
existence of an emergency and any modifications of procedures that were necessary. Under the
law, delay is not considered a sufficient basis for an emergency rule and would be denied.
Committee members asked whether a financial question such as a curtailment could be
considered an emergency under the statute. A curtailment order is a response by the Governor to
a situation in which there will not be enough money to make it through the year; waiting until the
Legislature is in session to make necessary budget adjustments would result in the budget
reductions being realized over a shorter period of time. According to Chief Deputy Pistner, there
have been challenges in court to emergency rules when a shortfall in Medicaid funds was cited as
constituting an emergency for rulemaking. In Colorado Health Care Association v. Colorado
Dept of Human Services, 842 F.2d 1158 (10" Cir. 1988), the 10" Circuit Court of Appeals
upheld that a shortfall in Medicaid funds was a sufficient basis for emergency adoption of the
rule. In Wheelchair Carriers Assoc. v. District of Columbia, 2002 U.S. Dist LEXIS 4617
(D.D.C. 2002), the Federal District Court for the District of Columbia found that the agency’s
findings did not demonstrate that an emergency existed and voided the emergency rule (although
the court did not say that an emergency could not be based on a financial shortfall). There have
not been any cases in Maine challenging emergency major substantive rules.

Agencies are not supposed to add provisions into an emergency rule relating to
curtailment that do not save money, although Chief Deputy Pistner acknowledged that this is a
factual requirement of which the Office of the Attorney General is not the expert. The
Committee determined that clearly defined dollar amounts for each part of the emergency rule
would help the Office of the Attorney General to ensure that an emergency rule is not used by an
agency to include items that do not fall under the emergency classification.

During the second meeting, representatives from the Office of the Secretary of State
provided data on rules adoptions since 2007, including major substantive rules and emergency
rules. In 2007, there were six emergency major substantive rules adopted. There were six in
2008, two in 2009 and seven in 2010 (as of October 13", 2010). There are many routine
technical emergency rules adopted with the vast majority being area closures promulgated by the
Department of Marine Resources. (The table provided by the Office of the Secretary of State is
in Appendix D.)

III. FINDINGS AND RECOMMENDATIONS
During its discussion of the APA, the Committee chose not to delve too deeply into the

substance or specifics of the major substantive special education rules dealt with by the
Education and Cultural Affairs Committee in 2009 and 2010. Although those issues prompted

§ 5 MRSA §8054 determines that an emergency rule may be adopted if the agency finds it “is necessary to avoid an
immediate threat to public health, safety or general welfare”. The agency may modify regular procedures relating to
public notice and comment to the “minimum extent necessary to enable adoption of rules designed to mitigate or
alleviate the threat found”.

Maine Administrative Procedure Acte 5
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the creation of this study, the charge to the State and Local Government Committee was to
review the APA more broadly. The Committee looked for potential systemic issues in the
rulemaking process that may have contributed to the problems that arose during the Education
Committee’s review of the special education rules. The Committee also examined administrative
policies with a view to ensuring clarity, transparency, accountability and timeliness in the
rulemaking process. The following proposals are the findings and recommendations of the State
and Local Government Committee.

Finding #1. The statutory language establishing a deadline for the submission to the
Legislature of major substantive rules for legislative review is an essential part of the APA, but it
is ambiguous and ineffective as currently drafted. Because of the manner in which the law is
currently structured, the Legislature risks allowing agencies to adopt major substantive rules
without any review if the Legislature fails to act on rules submitted after the current “deadline”.

Recommendation #1: We recommend that the statutory language pertaining to a
deadline for agency submission of major substantive rules for legislative review
be amended to clarify that rules submitted after the statutory deadline may not be
finally adopted by the agency in the event the Legislature fails to act on those

~ rules prior to adjournment. (Language implementing this recommendation is
included as Sections 1-4 in the proposed legislation attached as Appendix E.)

Finding #2. Current law (5 MRSA §8054, sub-§2) requires that any emergency rule
include, with specificity, the agency’s findings with respect to the existence of an emergency.
Inclusion of such findings in any emergency rule is essential in informing the public as to the
reasons why the rule is being adopted on an emergency basis and for ensuring the transparency of
the emergency rulemaking process itself.

Recommendation #2. We recommend that 5 MRSA §8054, sub-§2 be amended
to require that an agency’s findings with respect to the existence of an emergency
be included in the emergency rule, at the time of adoption or at the time of the
public hearing, in a separate section of the rule clearly labeled as “Findings”.
(Language implementing this recommendation is included as Section 5 in the
proposed legislation attached as Appendix E.)

Finding #3. Understanding the fiscal impact of an emergency rule adopted to satisfy the
requirements of a temporary curtailment order by the Governor under 5 MRSA §1668 is essential
to the public and the Legislature in evaluating the programmatic impacts of the emergency rule.
This is true for all emergency rule adoptions, but is particularly true in instances in which the
emergency rule must be adopted as a major substantive rule. By their nature, major substantive
rules are rules that the Legislature has determined to have potentially significant impacts on the
public welfare and, as such, are subject to an increased level of legislative scrutiny under the
APA.

Recommendation #3. We recommend that 5 MRSA $8054 be amended to include
a requirement that any emergency rule adopted to satisfy the requirements of a -
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temporary curtailment order by the Governor under 5 MRSA §1668 sub-§2
include within the adopted rule an estimate of the fiscal impact of each separate
item in the rule. (Language implementing this recommendation is included as
Section 6 in the proposed legislation attached as Appendix E.)

Finding #4. Questions about whether or not an agency rule satisfies the “intent” of the
Legislature are legal questions that are difficult to resolve after the adoption of a rule without
either judicial interpretation or subsequent action by the Legislature to clarify the underlying
statute. Disagreements between the Legislative and Executive Branches about whether or not an
agency satisfied Legislative “intent” in the rulemaking process can most effectively be avoided
through careful attention by the Legislature, and its committees, to the statutory language used
when granting an agency rulemaking authority. The more detail the Legislature includes in the
statute with respect to specifying policy criteria or standards, the less discretion the agency will
have on those issues when drafting its rule. The more general the authority granted to an agency
by the Legislature to adopt rules, the more discretion the agency will have when drafting the rule.
The Legislature, and its committees, must think carefully when deliberating on legislation that
will authorize agency rulemaking about the policy standards and criteria they wish to include in
the statute which are not generally subject to agency discretion, and those areas in which they
choose to give an agency discretion to set specific criteria or standards during the rulemaking
process.

Recommendation #4. We recommend that the orientation seminars provided to
incoming legislative members every two years include a discussion on the issues a
legislative committee should consider when deliberating on legislation that will
grant rulemaking authority to an agency. Those issues should include, but are
not limited to, discussion on when policy criteria or standards should be specified
in statute and when criteria and standards are more appropriately left to the
discretion of the agency to adopt during the rulemaking process; when
rulemaking authority be specified as major substantive; and in determining an
appropriate timeframe for the adoption of the rule.

Finding #5. Legislators would benefit from a regular program of education and training
on the APA in general and on the role of the Legislature, and its committees, in reviewing
provisionally adopted major substantive rules.

Recommendation #5. We recommend that the orientation seminars provided to
incoming legislative members every two years include discussions for all
incoming members on all aspects of the Administrative Procedure Act, including
discussions on the role of the Legislature and its committees in reviewing
provisionally adopted major substantive rules.

Finding #6. The APA imposes numerous filing requirements on the agencies, including
filing an annual regulatory agenda listing the rules expected to be proposed in the coming year,
filing rulemaking fact sheets prior to the adoption of any rule and the filing of the adopted rule
itself. These filing requirements are essential in maintaining the transparency of the rulemaking
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process, but they are largely paper-based and dependent on manual distribution to the public and
the Legislature. For example, because of the manual nature of reviewing and posting such
documents to the internet, the Office of the Secretary of State currently has a two year backlog in
its web posting of regulatory agenda and a nine month backlog in web posting of adopted rules.
In addition, the Legislature spends thousands of dollars each year photocopying and distributing
regulatory agenda and rulemaking notices to members of the committee of jurisdiction.
Automating the filing and posting of these documents to the internet would significantly expedite
the filing of these documents, significantly reduce, or perhaps eliminate, the cost of printing and
distributing many thousands of pages of material, and provide greater and more immediate access
to those documents by the public and by members of the Legislature.

Recommendation #6. We recommend that the Legislature and the Secretary of
State implement a coordinated process that fully automates the submission,
distribution and posting to the internet of documents filed by agencies under the
Administrative Procedure Act, including a mechanism by which the actual text of
the proposed or adopted rule is available on the internet at the time it is filed and
a process that automatically notifies members of the legislative oversight
committee of that filing. '
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