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Orders Slllnllitting Qnestions. 

STATE OF MAINE. 
IN COUNCIL, March 31, 1881. 

o rWFlmm, That the opinion of thc ,Tustices of the Supreme 
.Tudieinl Court bc respoctflIlly asked 1JY the Governor and 

Conneil npon the following statement: 
Apl'il 24th, 1880, .r. IV, Spaulding' was appointed by the 

Govel'llOl', with advice and consent of Council, as Reporter 
of Dccisions of tbo Law Court of Maine, nlHI eOl1lll1issioned 
to hold his office" foul' yenrs unlcss sooner removed by the 
Governor and Council for the time being," and has becn dis
churging the dutics of that office ever since, Ou the 29th 
iust, the Govcrnor, without advice 01' consent of the Council, 
claimed to remove said Spaulding frolll said office, by causing 

the Secretary of State to SCI've upon flim a notice, a copy of' 
which with a eopy of the CotnmiHsioll is hercunto annexed, 

Qlle.st£on, I-las the Govel'nor the power of removal without 
the conCllrrence of' the Council, in manner as claimed by him? 

IN COUNCIL, March 31, 1881. 
llead and pas8cd by the COllncil, bttt the Governor with

held his approval. 

JOSEPH 0, SMITH, Sec1'etct1'yof State, 

A tl'll8 copy, Attest: 

.T OSFlPH 0, S;\IJTH, Secretary of State. 

STATE OF MAINE, 
EXEcuTn'E DFlPAItTi\IENT, 

To the Hcm J, ,y, SPAULDING, Ricl1ll1Olltl, Maine. 
You arc herehy notified that the tcrlll of your office as 

RFlPOH'I'FlR OF DECISIONS, 

which yon hold "dllring the pleasllre oj' the Exeeutive," is 

iel'minatetl and ,YOll arc renlOvctl frolll sairl olnce, 



ORDERS SUBMITTING QUESTIONS. 

Witness my hand and the seal of the State at Augusta, the 
29th day of MUTch, in the year of our 

[Seal of the State. ] Lord one thousand eight hundl'ed and 
HARRIS M. PLAISTED. eighty-one, and of the Independence 

of the United States of America the 
one hnndred and fifth. 

By the Governor. 
JOSEPH O. SMITH, Sec1'eta1'y of State. 

A true copy. Attest: 
JOSEPH O. SlIHTH, Secretary of State. 

STATE OF MAINE. 
To ALL WHO SHALL SEE THESE PRESEN'I'S, GREETING. 

Know ye, That Daniel F. Davis, our Governor, reposing 
special trllst and confidence in the integ

[Seal of the State. ] ritJ', ahility and discretion of Joseph 
DANIEL F. DAVIS. vV. Spaulding of Richmond, hath nom

inated, and by and with the adviee and 
consent of our Council, appointed the said ,Joseph VV. Spauld
ing, Reporter of Decisions of the Supl'eme J u<1icial Court. 

vVe, therefore, do h"erchy tluthol'ize and empower him to 
fulfil the duties of' that office according to law; and to have 
and to hold the samc; together with all the powel'S, privileges 
and emoluments thereto of' right appertaining unto him, the 
sHid Joseph W-. Spaulding, for the term of foul' years, if he 
shall so long behave himself well in said Office, unless sooner 
removed by the Governor and Council for the time Leing. 

In Testimony vVhereof we bave caused thesc Letters to be 
made Patent and our Seal to be hereunto affixed. 

vVitness, our Governor, at the Conneil Chamher, in Au
gusta, the twenty-fourth day of April, in thc yCH!' of our 
Lord one thousand eight hundred and eighty, und of the 
Independence of the United States the one hundred and 
fourth. 

By the Governor. 
J. O. SMITH, Deputy Sec1'etary of State. 

A true copy. Attest: 
JOSEPH O. SMITH, Sec1'etct1'yof State. 
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214 ORDERS SUBMITTING QUESnONS. 

STATE OF MAINE. 

IN COUNCIL, March 31, 1881. 

Inasmuch as the Governor has withheld his approval of an 
order this day passed hy the Council, inviting a concurrent 
application by the Governor and Council, to the Justices of 
the Supreme Judicial Court, for their opiuion upon the ques
tion of the power of the Governor, without the advice and 
consent of the Council, to remove the Hon. J. V\T. Spaulding 
as Reporter of Decisions of the Law Court of Maine, and 
inasmuch as the Council deem it an important question of 
law, coming within" the provisions of Art. V., Sec. III, of 
the Constitution of this State, whether, by the action of the 
Governor, a vacancy exists in said office, therefore, 

ORDERED, That this Council most respectfully ask the 
opinion of said Justices npon the question and facts submitted 
in said order, and that the Secretary of State be directed 
to forthwith forward to the Honorable Chief Justice of said 
Court, certified copies of both orders and the paper thereunto 
annexed. 

IN COUNPIL, March 31, 1881. 

Read and passed by the Council. 

JOSEPH O. SMITH, Sem'eta1'Y of State. 

A true copy. Attest: 

JOSEPH O. Sl\HTH, Sec1'etaryof State. 



OPINIONS OF JUSTICE.~ OF S. J. COURT. 

OPINIONS. 

BANGOR, Sept. 1, 1881. 

To the Elonorable The Oouncil of jJ£aine: 

In accordance with the provision of the Constitution im
posing upon the Supreme Judicial Court, the duty of giving 
its opinion upon import.ant qnestions of law and upon solemn 
occasions, when required by your body, we have the honor 
to answer as follows: 

From the pnpers forwardcd it appears that Joseph IV. 
Spaulding was nominated, and with the ndvice and consent of 
the Council appointed, Reporter of the Decisions of the 
Supreme Judicial Court, and his commission accordingly 
issucd on the 24th of April 1880, in the form adopted at the 
organization of the government of this State, and followed 
ever since, reciting therein that he was" to have and hold the 
same together with aU the powers, privileges and emolu
ments thereto of right appertaining unto him, the said Joseph 
IV. Spaultling, for the term of four years, if he shall so long 
behave himself in said office, unless sooner removed by the 
Governor and Oouncil f01' the time being." 

The original appointment of the Reporter was for an 
unlimited term of years. The language of the commission 
was suhsequent.ly changed, in respect of time in consequence 
of chapter 257 of the acts of 1824, by which the term of 
office was limited to foul' ycars. But in all cases, the Re
porter held his officc subject to be "removed by the Governor 
and Council for the time being." 

Under and by virt.uc of this commission, Mr. Spaulding 
being duly qualified, entered upon the discharge of the duties 
of the office to which he had been appointed. On 1\Iarch 
29th, 1881, the Govcl'llor by a paper signed by him, headed 
Executive Department, to which the seal of the State was 
attached, notified MI'. Spaulding that the term of his office 
as Reporter of Decisions, which he held during the pleasure 
of' t.he Executive, was terminated and that be was rcmoved 
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216 OPINIONS OF JUS'l'rcElS 0]' s. J. COURT. 

from snid office. This act, if done H in the executive part 
of his duty," was without the ndvice or the conllent of the 

Council. 
The qnestion upon which our opinion is required relates to 

the power of the Governor in the removal of an officer 

nominated and commissioned by him with the advice of the 

Council, as in the present cnse. 
The order of the Council requiring the opinion of the Court 

l'eceived neither the assent nor the approval of the Governor. 
But thnt was unnecessary. By the Constitution, Art. 6, § 3, 

this Court is obliged to give their opinion on important ques
tions of law and upon solemn occnsions, when required by 
the Governor, Council, Senate 01' House of Representatives. 

The Council have the same right to require the opinion of 
the Court as the Governor 01' either of the other designated 
bodies. In cnse of disagreement betwecn the Governor and 
his Council, the right to require an opinion is given to each, 
to one as much ns the other. The assent of the Govel'l1or is 

not needed to nor can his dissent or veto prevent the action 
of the Council. 

That the question HI. issue is importnnt nnd that this is a 
solemn occasion, within the constitutional provision, should 
not be questioned, since it involves the constitutional rights 

and powers and duties both of the Governol' and of the Conncil. 
IVhether there is a YlLCancy in the office of Reporter or not 

is a question of public concern. The action of the Council 
in the exereise of their mlvisory fUllction8 is dependent on 

the determination of this question. -When the inquil'Y wa:'! 

made the question wns pending. If there was no vHcancy, 
the option was with the Council to create one or not, liS the 
public interest might require. If there was a vacancy there 
was no option. It wonld be their duty to fill it, when in 
their judgment a suitable nomination should hnve been made. 
To know what their action should be, it is first to be deter
mined, whether there be a vacancy, without which knowledge 
they cannot understandingly act. 

So, too, if the Reporter is llot removed, he is entitled to 

his salary for his official services, and that, too, without the 
de Iny incident to protmcted Ii tignti Oll. 

V{hether there is a snlary due or not is a ,question depend
ing upon the power of removal existing ill the Governor nlone. 



OPINIONS OF JUSTICES OF S. J. COURT. 

The opinion of thiR Court has been required in some forty 
instances in relation to a vuriety of subjects and under dif
ferent circnmstances. In no instance has the obligation to 
answer been questioned or an answer denied. The inquiries 
made have embraced a great number of snbjects-the right 
to and the tenure of office - the duty of the executive 
department in relation to the counting of votes-the right to 
a membership of the House or Senate-the fees of the mem· 
bel's of those bodies-the organization of the Legislature and 
the constitutionality of statutes, &c.-matters affecting incli
viduals and the public, but in respect to which it wa!> deemed 
advisable to obtain the opinion of the Court before final action 
should be had in reference to the subject matter embraced in 
the inqniries proposed. In pursuance, therefore, of the 
obligations imposed upon ns by the constitntion, we proceed 
to consider the questions submitted. 

Article 5, part 1st, of the constitution, relates to " execu
tive powers" and defines and limits the same. 

By § 1 "The supreme executive power of the State shall be 
vested in a Governor," thus recognizing him as the head of 
the executive department of government. But he is not 
the executive department. " He shall take care thnt the laws 
be faithfully executed." He mny issue commissions, sign 
warrants, remit pennlties, grant reprieves, commutntions and 
pnrdons-but he does all this by and with the advice of his 
Conncil. He carries into effect 1he doings of the executive 
department of which he is the head but he does not control it. 

If he was clothed with supreme and nncontrolled execu
tive power, the Council wonld have no duties. His powers 
are only what are specially given him by the constitution 01' 

necessarily inferrable from powers clearly granted. He is to 
execute the powers conferred, in the. manner and under the 
methods and limitations prescribed by the constitution and 
the statntes enacted in accordance therewith. 

It was early held that the President of the United States 
had the power of removal without the concurrence of the 
Senate, though not that of appointment, without such con
currence. 

The qnestion was so' close, that this com;truction was 
carried by the casting vote of the Vice President. This con
struction has ever been doubted by Illany of the ablest 
Statesmen and Jurists. 
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218 OPINIONS OF JUSTICES OF S. J. COURT. 

Il1l1ced, in the argument advanced for the adoption of the 
cOllstitution by the great Statesman, whose influence was 
alike pal'HIllOunt, in its formation and adoption, it is said 
that" COllsent of the body would be necessary to displace as 
well as to appoint,"-thus holding that the power of removal 
was an inference from that of appointment. 

But whether this construction was right 01' wrong, no 
argument can be drawn from the power claimed and exercised 
by the President of the United States. The constitution of 
this State differs so widely from that of the United States, 
that the argument from the exercise of such power by the 
Presidcnt is entirely inapplicable. The reasons assigned for 
the exercise of that power without senatorial conCUlTence, 
were, first, that there might be great misfeasance in a public 
officer and the necessity of prompt adion, which might not be 
had if the Senate was not in session. But this does not 
apply, hecause the Counci I may be readily convened at any 
time by the call of the Governor. 

The second reason was, that as the Senate is the Court for 
the trial of impeachment, it would not be an impartial tribu
nal for the trial of those who had been appointed through its 
instrulllentality. But the Council of .Maine has nothing to 
do in the matter of impeachlllent. 

Thirdly. It was argued that as the power to participate ill 
removals wal:l not given iu terms to the Scnate, the power 
could Hot be implied. Tbe lln:3Wel' then made to thil:l was 
that it was no 1110\'e expres:3ly givcn to the President than to 
the Seuate, and that the implication no more arises in his 
case than ill that of the Senate; that the power of appoint
lllent was given conjointly to the President aIHl Senate and 
the power of removal if granted, was granted hy implication 
to both. Bnt the argument for the power of the President, 
whether unanswerable or not, has no application to the ques
tion uuder di::;cusi:lion. And, besides, tbis power of the 
President has he en limited anc1l'estrictec1 by l:Iubscqucnt legis
lation, by Revised Statute:3 U. S" § 17G7, and seq., whieh 
diminish and rcgulate his power of removal in es::;ential 
partieularl:l. 

In this State the COllllcil is a part of the excclltive depart
ment, and specially created "to advise thc Governor i \1 the 
excclltive part of govel'llment," Indced, it will he seen, in 
the different parts of the con::;titutiol1, that when the llppoint-
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ll1ent is by the Governor with the advice and consent of 
Council, not only no,power of removal is given to the Gov
ernor, but that he is even denied that power when an officer 
is to be removed by address, without the advice of his Conncil 
first had and obtained. 

By § 8 of the same article, "He shall nominate, and, with 
the advice and consent of the Council, appoint all judicial 
officers, coroners, notaries public; and he shull also nominate, 
and with the advice and consent of the Council, appoint ALL 

other civil and military officers, whose appointment is not hy 
this constitution OL' shall not by law be otherwise provided 
for," &c. The cases, "otherwise provided for," are those in 
which the advice and consent of the Council is not necessary. 
The RepoL'teL' is not an officer "otherwise provided for," 
because his appointment is by their advice and consent. 
Except in the special instance", in which the power of appoint
ment is conferred on the Governor, he can not appoint 
without the concurrence of the COil ncil. "Yhere he hus snch 
power by statute, he has the right of removal as incident to 
the power of appointment. 

As an illulitmtion, by chap. 290 of the Acts of 1837, con
tinucd through all subsequent revisions and found in R. S., 
1871, c. 1l0, § 1, the Governor of the State was authorized 
to appoint commissioners to take the acknowledgement of 
deeds and to commission them to hold office during hi!:; 
pleasure. So the Act of 1876, c. 110, authorizing certain 
persons to solemnize LllHl'L'iage, gives the right to appoint to 
the Govel'llor alone. 

These are instances of the officers" othcrwise provided for," 
where the Council have nothing to do in advising or consent
ing to the appointment Ol' removal. The power of tho Gov
cmol' is del'ived from the statutes, conferring it, and from 
them alone. 

By section OLle of part second, of the saLlle article. the 
Council arc" to advise the Gove1'LlOl' in the exeoutivc part of 
governlllcnt," nnd he with the Councillors or a majority of 
them, may from time to time hold aud kecp a council for 
ordering Hnd directing the affait's of the State according to 
law. The Council are "to auvise the Governor in the execu
tive part of govel'nment." Appointments beloug to the 
exec uti ve part of goverllment. The removal of unfit OL' 
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220 OPINIONS OF JUSTICES OF S. J. COURT. 

incompetent men belongs equally to "the executive part of 
govemment." If removals belong: to "the executive part" of 
his duty, then the Council by the constitution are to advise 
with him in reference thereto, unless otherwise specially 
provided. If they are not done "in the executive part of 
government," from whence is the power derived? The right 
to remove is claimed as belonging to the executive purt of 
government, bnt if it be so, then it is a part in which the 
Council are to advise. The very claim by the Governor to 
remove as belonging to the executive part of government, 
necessarily requires and involves the advice of Council, un
less there are portions of the' 'executive part of government" 
in which he may act without advice. But the constitution 
designates none such, and tbe power of removal by the Gov
ernor exists only in the few cases specially "provided for," 
where the appointing and the removing power is intrusted to 
him by statntory provisions. 

The Council is to be held and kept "for ordel'ing and di
recting the affairs of the State according to law." A remov
al is no less one of the affairs of the State than is an appoint
ment. There in nothing more important than that the offices 
of the State be filled by able and competent men, and if 
they are held by weak, incompetent men, that such mcn 
should be removed. Now, the removal and the appoint
ment equally appertain to "the affairs ot' the State," in the 
ordering and directing of which the Council are to participate, 
unless it is to be held that the one is an affair of the State and 
the otheris not. 

By Art. 9, § 6, "The tenure of all offices which are not or 
shnl! not he othe1'wise 1J1'ovidecl for, shall be during the pleas
ure of the Governor and Council." 

The general rule is that appointments are by the Governor 
with the aclvice and consent of' the Council, and the tenure is 
during their pleasllre. The tenure may be at the pleasure of 
the Governor alone, when he has the appointing power with
out advice or consent of his Council. The cases "otherwise 
provided for" are those where the appointing power is vested 
in the Governor aloue-and the power of removal being an 
incident to that of appointment, is in his hands, or there is Il. 

constitutional limitation upon the conditions and duration of 
official tenure. 
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By Art. 9, § 5, "every person holding an office, mny be 
removed by the Governor with the advice of the Council, on 
the address of both braI,ches of the Legislature." In the only 
case, where removal is speuifically referred to, the advice of 
the Conncil is reqllired. In the case of an address by both 
branches of the Legisl~ture the power of removal is not in
trusted to the Govel'l1oe as the Supreme Executive, but is 
Illade snbject to the limitation of the advice of the Council. 

If on address dtac1e by both branches of the Legislnture for 
the removal of the Reporter, the Governor conld not remove 
except by the advice of Council, much more then can he not 
remove on his own motion-except in the special cases other
wise "provided for," where he may remove those he has ap
pointed without advice of Council. It is thus clear, that the 
general power of appointment 01' removal is no part of the 
executive functions of the Governor alone. In reference to 
each his action is restricted by the advice and consent of his 
Council. Even in the special case of an address of both 
branches of the Legislature, he is subject to their advice, 
without which there can he no removal. His power of re
ll10val is restricted to the instances where the appointment 
is vested in him alone, and the power of removal is specially 
given in the statute conferring the appointing power or is an 
inference fl'om the power of appointment. 

"There the appointments have been with the advice and 
consent of the Council, the removals have been by the ap
pointment and qualification of a snccessor. The appoint
ment and removnl are by one nUll the same act. The nppoint
ment removes. This should obviously be so, else the Gov
ernor might create vacancies he could never fill, hecause the 
Council not consenting to his nominations, the offices would 
remain vacant. Hence removals have ever been by con
firmed nominations. The removal is a conseqnence of the 
appointment of a new officer. It never precedes it. 

The clocument purporting to be a removul, is equally un
authorized and unprecedented in the administl'lltion of the 
State. 

The power of removal where the appointment is by the 
Governor with the advice and consent of the Council, is not 
conferred by the constitution on the Governor. N either is 
it by the statute creating the office, which was approved June 
20, 1820, by whiuh the Governor by and with the advice of 
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222 OPrNIONS OF JUSTrcES OF S. J. COURT. 

the Council" was empowered to appoint a Reporter," who 
was" removable at the pleasure of the executive." 

A constitution had just been adopted. A Dew government 
had been inaugurated. Those who framed the constitution 
were called upon to administer the government. The act 
first ct'cating the office of Reporter, was passed shortly after 
the adoption of the constitution. The president of the con
stitutional convention was the Govel'tlor of the State. The 
office was created" removable at the plea~til'e of the execu
tive." The commission issued, to have and to hold, &c., 
" unless sooner removed by the Governor and Council for the 
time being." Thus those administering the government at 
its very inception, construed" Executive" to mean Govel'l1ot' 
and Council. The form then adopted has been in use to the 
present time, in reference to the tenure of the Reporter's 
office, as well liS to the other offices, when itt the statute cre
ating them, this language is used. 

The statutes have been repeatedly revised, and the same 
language used, and commissions in the slime form issued. 

The contemporaneous meaning given to the word "Execu
tive," hlls received the sanction of' every succceding adminis
tration. 

The Reporter, be it observcd, is" removahlc at the pleasure 
of' the executivc," that is by the Govemor with the advice 
and consent of the Council, not hy thc sU]Jreme executive 
power or authority, as in the case where the Govel'l1ot' as 
"the supreme executive authority" of the State, issues as 
such, his warrant" under the great seal of the State," to the 
Sheriff or his deputies commanding him, in the case of one 
sentenced to death, to carry said sentence into execution. 
In such case his action is without the advice 01' CODsent of 
his Council, R. S., c. 135, § 9. Nor is the Reporter made 
relllovable " by the Goyel'llor" simply. 

The executive power is clearly referred to, that is, the 
executive branch of the government. 

" Great deference has been paid in all cases to the action of 
the exeenti ve department, whcn its officer~ have been call cd 
UpOIl under the responsibilities of theit· official oaths, to 
inaugurate a new system, and when it is to he prcsumed, they 
have c:Lrefully and cOl1sciclltiously weigheel all considcrations, 
and endeavored to keep within the letter and the Rpirit of' the 
constitntioll."-Cooley on Constitutiollal Limitations GU. 
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It is implied in the claim to remove, that every preceding 
State administration has erred in the meaning to be attached 
to the word" executive," and that every commission issued, 
where the language of the act creating the tenure is like the 
one establishing the office of Reporter, has been issued not 
merely without, but against law. But it will be found on 
examination that the construction given to the Statute is 
recognized by the constitution, by acts of the Legislature and 
in the messages of the different Governors of the State. 
Undoubtedly the word may sometimes be used in a diffel'ent 
scnse, hut as MI'. Story has well observed: "It does not fol
low ei ther logically 01' gl'al1l111ntically, that because a word is 
found in one connection i.n the constitution with a definite 
sense, therefore the samc sense is to be adopted in every 
other connection in which it occurs." The same remark is 
Equally applicable in the construction of a statutc as of the, 
constitution. 

The act of Massachusetts of June 19th, 1819, "relating to 
the separation of the District of Maine frol11 Massachusetts 
propel' and forming the same into n separate and independent 
State," in part is embodied in the consti.tution of this State. 

By § 6 of' this act" the Executive authority" of each State 
was to appoint two Commissioners ill relation to the llivision 
of the pulJli(', lands, &c., in Maine, and the foul' so appointcd 
shall appoillt two more, and in case of their di~agreell1ent, the 
Executive of each State shall appoint ono in addition, &c. 
"Exccutive" and" executive authority" nre uscd as cqui,ralent 
terms, and were under8tood as referring to appointments by 
the Governor of the respccti ve SLates by the ad vice and con
sent of their respccth,c Councils, and the appointl1lent:> were 
so made--so that in cach State, the terms "exccutiye" or 
"executive aut.hority," werc by the respective governments of' 
each tltate constl'l\ec1 as moaning Govel'llor and Council. 
Thc right to remove as well us to appoint was conferred by 
these words. 

Govel'llor King', in his message of Jannary 11, 1821, says 
the situution of Lhe J udgcs of the Circuit Court of CODllllon 
Plea~ is not such at this time as is contcmplated by the con
stitution. The COllrts not having hcen orgallized anew, the 
Juc1gc:> continne to act under their old cOlllmissions, and 
tlm:> hold their offices dl\l'ing' the pleasure of the Govcl'llor 
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224 OPINIONS OF JUSTICES OF S, J, COURT, 

and Council, and Dot during good behavior, as the principles 
of the constitution require. Governor Pa1'l'is, in his message 
of J annary 5, 1822, referring to this subject, says: "On ex
amination, I find that the law of Massachusetts, establishing 
a Circuit Court of Common Pleas, has not been revised and 
re-enncted here, and on turning to the Council records, that 
the Justices of that Court do not hold their commissions from 
the executive of' this State, except such only as have been 
appointed to fill vacancies. Of course, this court exists by a 
law of the parent State in force nnder the provisions of the 
Hct of separation, and the whole of its members in the first 
and third circuHs an.d one on the second, hold their office during 
the pleasure of the executive, instead of good behavior, as 
contemplated by the constitution." It will be perceived that in 
these communications the Goverllor and Council were con
sidered the" executive." 

By chapter 226, of the acts of 1823, .. the Governor, with 
the advice of Council," was authorized to appoint a suitable 
person to superintend the erection of the State Prison. 
Governor Parris, in his message of Jllnuary 10, 1824, on this 
subject, says" The e'JYecutive proceeded to the appoiutment 
of a suitable person' to superintend the erection of said 
prison," &c. 

By chapter 78, of the resolves of 1824, the amount of 
fifteen hundrp,d dollars was placed at the disposal of the 
Governor with the advice of Council for the education of the 
deaf and dumb. Governor Parris, in his message ofJanllary 
7, 1825, uses this language: .. The executive have adopted 
such measnres as seemed most likely to comport with the 
views of the Legislature Hnd to secllre the accomplishment 
of the object"-that is, the education of the deaf and dumb. 

By the resolve of February 2, 1828, the Governor with 
advice of Council was authorized and requested to appoint 
during pleasul'e "a Commissioner of Public Buildings," with 
power to obtaiu plans and estimates of the probable expense 
of IJl'eparing grounds and finishing the Public Buildings for~ 
the accommodation of the Executive and Legislative depart
ments to be laid before the Govemor and Council for their 
approval, subject to changes, modifications and alterations to 
be suggested and approved by them. 

HOll. William King was appointed the Commissioner of 
Public Buildings under this resolve, and in answer to a 
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request by Governor Lincoln, he writes January 29, 1829, 
~\Having been requested to present to the Executive the plans 
for the erection of a building for the accommodation of the 

Legislative and Executive depart.ments,') &c" he proceeds to 
give his estimates and plans as far as completed-directing 
his communication to the Governor and Council-as the 
executive to whom his plans and estimates were to be pre~ 

sented. 
It is to be ohserved that the Commission was to act unc1er 

the advice and direction of the Governor and Council. The 

House of Representatives having requested a copy of the 
directions, Governot' Smith in his message of' February 1, 
1831, in compliance with such request says: ~'I herewith 
transmit copies of all the directions, which have been given 
by the Executive in relation to the State House," &c. 

Governor Smith in his message to the Senate and House 
of Representatives of February 7. 1832, after saying that the 
Secretary of State will lay bef'ore them a cOl1lnull1ication f!'Om 
the Commissioner of' PuLlic Buildings, stating the amount of 
expenditures, proceeds as follows: "In fUl'llishing the house 

in a suitable manner, it was found necessary to exceed the 
appropriations made for that purpose, and several additions 
and alterations not contemplated in the original plan have 
been made by the COlllmissioner nnder the direction of the 
executive department." 

On Febrnary 17, 1831, C c. 490) an act was approved, the 
object of' which was as alleg-ed in the preamble, to 111:1ke valid 
the alleged unconstitutional aets of the Legislature and the 
doings of' the execntive department. of 1830. 

By § 4, the doings of any officei' del'iving his authol'ity 
froll1 the executive dep((,1·trnent of that yeaI' Rhall not be set 

aside 01' held void by reason of the llllconstitutionality of the 
doings and proceedi ngs mentioned in the pl'eamble of the act. 

By § 5, it was enacted that no malTiage solemnized by any 
person deriving his authority to solemnize maniages f!'Om 
said executive shall be set aBide 01' made void by reason of any 

defects in the pl'oceeclings afol'esaid, that is the legislative 
and execlltive proceedings of the preceding year. 

By the then existent law, pel'sons appointed to solemnize 
mal'l'iuge were appointed and commissioned by the Governol' 
with advice of Council-Csince changed by c. 110, of thc Acts 
of 1876 as before stated.) 
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The wol'c1s executive and executive department were used 
to mean Goverllor and Council in a carefully wOI'ded and 
important act rendering vulid all the acts of the legislative 
and executive departments. 

By n resolve of March 23, 1835, the Governor with the 
advice of Conncil was authorized to appoint three Commis
siemers of the State Prison to report the best system of prison 
discipline. The appointments were made and in his message 
of Junuary, 1836, Governor Dunlap says: "By recurring to 
the proceedings of the last Legislature you will find that a 
resolve was passed authorizing the Governor with the advice 
of Council, to appoint Commissionel's to report a System of 
Prison Discipline for the State. &c. In conformity to the 
Iluthority vested in the executive, the tl'Ust \Vas confided to 
VVilliam D. "Williamson, Nathaniel Clark and Joseph R. 
Ahbott," &c. 

By n resolve of March 1, 1836, the Govel'nor by advice 
of Council was authorized to appoint an agent to supel'intend 
the erection of un Insane Hospital under the geneml direction 
of the Governor with t.he advice of Council. In his message 
of 1837, Governor Dunlap says: "In conformity to the 
authority vested in the executive, the tl'llRt was confided to 
Renel "Williams, Esq,," &e. 

In all these cases the power was intl'usted to the Governor 
and Council, and not to the Governor. The "executive" was 
the Gove\'l1or with the ad vice and consent of his Council. 

So Govel'l1or Kent, in hi::; message of March 12, 1835, IIses 
the ~wol'll executive as equivalent to and meaning Govel'llol' 
and COll ncil. 

But it i::; unnecessary to give additional illustrations of the 
nse of the word Executive by ail the different Governors who 
have been called to administGl' the affairs of the State. 

The same word may have different meanings, and different 
words or forms of expression lllay be nsed to convey the same 
idea. The vurions statute::; in relation to officers appointed 
by the Govel'llor by the advice and consent of the Council, 
enacted in the eady clays of the government, as well as since, 
adopt different language to express one and the same meaning. 
Thus, by ch. 148, of the acts of 1821, "the Governor, with 
the advice and consent of Council," was empowered to appoint 
:In IJl::;pcctOl' General of heef and pork, "to he hy them 
1'(~I\1()vahlc at pleasure." By ch. 175, they were alit hOl'ized to 
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appoint an Indian Agent, "during pleasure." By ch. 177, 
they were authorized to "appoint and commission" pilots, 
whom they might suspend or remove" at their discretion." 

By ch. 54, of the acts of 1820, they were authorized to 
appoint a Reporter" removable" at the pleasure of the execu
tive. "The Bank Examiner is appointed by the Governor 
with ad vice of Council" and holds his office by R. S., ch. 47, § 
54, "subject to removal at any time by the appointing power." 

Coroners by R. S., ch. 80, § 40, "hold their offices accord
ing to the provisions of the constitution." By R. S., ch. 142, 
§ 1, the Trnstees of the State Reform School are to be 
appointed by the Govel'l1or with the allvice of the Council, "to 
hold their offices durillg the pleasure of the Govel'llor and 
COllncil," but not more than foul' years under one appointment. 

In some instances the statute says nothing in relation to 
removal, but that would not affect the right to remove. 

Most of these offices were created at the commencement of 
the State government. But notwithstanding this varying use 
of langunge, it was unqnestionably the intention of the Leg
islature to place the power of removal in the Governor by 
the advice and consent of his Council. It was so understood 
by those administering the government, when the offices 
named and others with varying language as to removal were 
created, for in all in!:ltances the commi!:lsions were issued and 
signed,-the respecti ve officers being removable at the pleas
ure of the Governor and Council. 

In some instances, in the different revisions of the statutes, 
the language as to removals has been changed from one form 
of expt'ession to 11l10ther-the different forms being regarded 
as equivalent and identical in their meaning-the revisers not 
being authorized to change the law. 

By ch. 90, of the acts of 1821, the Governor and Council 
were authorized to appoint and cOl1lll1is8ion Fish Inspectol's, to 
hold office" during his pleasure," and the first commission 
was issued" during the pleasure of our Governor." This, it 
is believed, is the only case where an appointment by the 
Governor and Council was made removable by the Governor. 

By ch. 257 of the acts of 1824, it was enacted, "That ALL 

civil officers, appointed and commissioned by the Governor 
and Council, or who shall be hereafter commissioned hy the 
Governor and Council, whose tenure of office is not otherwise 
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provided for 01' limited by the constitution, shall hold and 
exercise their respective .offices for the term of foul' years and 
no longer, unless re-appointed: Provided, however, that this 
act shall not be so construed as to pl'event the Governor, with 
the advice of Conncil, from removing any such officers within 
the term of foul' years; and this act shall not extend to snch 
ministers of the Gospel as are or may he appointed and 
commissioned to solemnize marriages; or to such as are or 

lllay be commissioned by the GoVel'nol' before whom certain 
judicial, exccutive und civil officel's are required by law to 
take and subscribe the oaths or affirmations required by the 
constitution." 

The Reporter is a civil officer appointed and commissioned 
by the Governor and Council. His" tenure of office is not 
otherwise provided for or limited by the constitution." He 
is, therefore, by the express terms of the statute to hold for 
foul' yeal's, "nnless re-appointed." He may by the pl'oviso 

be removed, by " the Governor with the advice of the Coun

cil," and not otherwise. The statute is general and applies 
to ALL civil officers. The exceptions fl'om this statute are 
specially named" the cases provided for, and limited by the 
constitution,"-are Judges who::ie tenure was during good 
behuvior,-to the age of seventy-Justices of the Peace, and 
Notaries Public for seven years if they so long behave them
selves well. The act embraced within its terms, the office of 
Reporter, who originally was" removable at the pleasllre of 

the executive." It affirms by necessary and inevitable impli
cation the correctness of the construction first given as to the 
removability of the Reporter, for he is within the obvious 

words of the act. 
This act was passed in the administration of Gov. Parris, 

a leal'l1ed and able Judge and an influential member of the 
constitutional convention. In the case of Fish Inspector.,-an . 

officer appointed by the Governor with the advice of the 
Council, to hold at the Govel'llor's pleasme, the commission 
was changed, and the appointee held his office for four years, 

removable at the pleasure of the Govel'l1ol' by advice and 
consent of the Council. . 

This nct with :,;light alterations hy way of condensation and 

not intended to effect allY change is found in R. S., ch. 2. 
§ 84. The original enactment was passed for the purpose of 
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establishing uniformity in the dumtion of official life. It 
applies to all, « whose tenure of office is not otherwise pro
vided for by law or limited by the constitution." It applies 
to the office of Reporter equally as to other offices. There is 
no statute taking this office from its operation. There is no 
reason why there should be such a statute. 

In all cases where the Governor appoints with the advice 
and consent of the Council, they remove. vVhen the appoint
ing power is in the Governor alone, he may remove. 

The contemporaneous construction given to the statute 
adopted and uniformly followed by the series of able and 
upright men, who have administered the affairs of the State, 
has been in accordance with law and with the undoubted 
intention of' the LegislatUl'e. N either negligence, ignorance 
nor imbecility is to be imputed to them. Indeed, as is forci
bly remarked by Parker, C. J., in Packard v. Richardson, 
17 Mass., 144, a contemporaneous is generally the best con
strnction of a shttute. It gives the sense of. a community of 
the terms made use of by a Legislature. 

If there is ambiguity in the language, the understanding 
and application of it, when the statute first comes into opera
tion, sanctioned by long acquiescence on the part of the 
Legislature, is the strongest evidence that it has been rightly 
explained in practice. This is well established law. 

To the questions proposed - we answer: 
1. That the Reporter does not hold his office at the will and 

pleasUl'e of the Governor alone, and is not removable by him. 
2. That he is removable only by the Governor by and with 

the advice and consent of the Council. 

16 

JOHN APPLETON. 
W. G. BARROWS. 
JOHN. A. PETERS. 

229 



230 OPINIONS OF JUSTICES OF S. J. COURT. 

We concur in the opinion, that in the section of the statute 
defining the tenure of office of the Reporter of the decisions 
of the Law Court, R. S., ch. 77, § 28,·the words" the execu
tive" are employed to elllbmce, in one geneml term, both the 
Governor and Conncil, who had been mentioned together in 
the earlier lines of the section, and to indicate the executive 
authority by which the appointment is made; that the phrase 
"who shall hold his office during the pleasure of the execu
tive," contemplates the same mode of executive action and 
procedure iu effecting a removal, as in making an appoint
ment; and that neither from the letter, reason nor history of 
the statute, nor from a comparison of it, with those in par'i 
materia, can a just inference be drawn of an intention to 
divide the removing from the appointing power. 

vVe think the section substantially re-enacts, in this par
ticular instance, the general constitutional provision that, " the 
tenure of all offices which are not or shall not be otherwise 
provided for, shall be during the pleasure of the Governor 
and Council," and that it was not intended that the former, 
who has only the power to nominate for appointment, shall 
be able alone to create a vacancy which he has not the power 
to fill without the action of the latter. 

WM. WIRT VIRGIN. 
J. W. SYMONDS. 
CHAS. DANFORTH. 

The undersigned, Justice of the Supreme Judicial Gourt~ 
having taken into consideration the question propounded to 
the Justices of said court by the Executive Council of this 
State, and the statement of facts accompanying it; and hav
ing given them careful and mature examination, respectfully 
submits the following answer: 

By the constitution of this State, article 6, section 3, the 
Justices of said COlll't "shall be obliged to give their opinion 
upon important questions of law, and upon solemn occasions, 
when required by the Governor, Council, Senate, or Honse 
of Representatives." The qnestion propounded must be an 
important question of law, and the occasion upon which it is 
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put must be a solemn occasion, to justify the Justices of the 
Court in giving an opinion. The question may be an impor~ 
tant question of law, but if the occasion is not a solemn one 
within the meaning of the constitution, it should not be 
answered. 

I respectfully submit, with great deference to the opinion 
of the other Justices of the Court, that the occasion upon 
which the question is propounded, as shown by the statement 
of facts, is not a solemn occasion within the true meaning of 
the constitution. 

The objact of the clause of the constitution under consid
eration appears to me to be to enable the Governor, Council, 
Senate, or Honse of Representatives, to obtain the advice of 
the Justices upon any important question of law, of public 
concern, which the body making the inquiry has occasion to 
consider and act upon in the exercise of the legi;;lative or 
executive powers intrusted to them re;;pectively, for their 
guidance in their action. 

It does not contemplate that one branch of the executive 
or legislative department may properly put to the Justices, 
questions in regard to the power of another to do an act 
performed by it, or as to the legal effect of such act, in the 
performance of which the body putting the question wa;; not 
l'equflsted to act, and upon which it can not be required to 
act. It can not be that it contemplates that the Senate or 
House of Representatives may propound queRtions in regard 
to the power of the Governor to remove officers from office, 
or as to the legal effect of an attempted removal, upon which 
it can in no event act. Nor does it appear to me that it con
templates that the Council may require the opinion of the 
Justices, as to the legal effect of the action of the Governor 
in assuming to remove an officer from office without their 
consent. In doing so they would require the Justices to 
determine the rule by which the Governor should be con
trolled in his action in matters upon which he does not require 
their advice or action, withont his consent,' and against his 
prote;;t. The fact that the Governor acted alone preeludes 
the idea that the Council can be required to join in the Sllme 
act. It may be said that they may be required to act with 
the Governor in making a new appointment to the office. If 
they should be they must exercise the duties of their office 
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according to their judgment. The attempted removal by the 
Governor in no way affects their constitutional powers 01' 

duties. It is their duty to act in some way on all nominations 
made by the Governor. If one should be made in plnce of 
Mr. Spaulding, and they desire his removal, they can easily 
accomplish it by confirming the nomination, and then the 
question of the power of the Governor to remove alone will 
be of no consequence. If they do not desire his removal, 
and donbt the power of the Governor to remove without their 
consent, they mn decline to confirm, until Mr. Spaulding's 
right to the office can be judicially determined by the Court. 
In the mean time the public interest will not suffer. 

By the papers sent up it appears that Mr. Spaulding denies 
the power of the Governor to remove him without consent 
of the Council, and claim:" the right to di:3charge 'the duties of 
the office, while thus exercising them under COlOl' of his com
mission, and with a claim of right to do so, he is an officer 
de jacto, if not de jure, and by the well established rule of 
law, so far as the public are concerned, his acts will be as 
valid and binding in the one cllse as in the other. Belfast v. 
Morrill, 65 Maine, 580. Sheehan's case, 122 Mass., 445. 

There is another reason why the question is one upon 
which the Justices are not required to give their opinions. 
It is a pure que8tion of law whether, by the act of the Gov
ernor, Mr. Spaulding was legally removed from the office of 
Reporter of Decisions. It involves 'his title to the office. It 
is It question upon which both the State and the officer have 
a right to be heard before n final judgment is pronounccd. 
The propel' process in which the question can be judicially 
tried and determined, is the writ of quo wW'1'anto, which may 
be sued out at any time by the Attorney General; and in it 
each pnrty would be properly before the Court, could be 
represeuted and heard, and a final judgment could be l'en
dered. 

If the Justic~s should answer that the Governor hud the 
power to remove as claimed by him, and that Mr. Spaulding 
was legally removed, it wonld not be binding npon him as he 
has had, and can have, no opportunity to be heard in the 
matter; and it would violate every principle of law and jus
tice to judicially determine the right of an offieer to his 
office without giving him un opportunity to be heard-and if 
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the answer is agahlst the power of the Governor, it wonld 
not be binding upon the State, for the Attol'11ey General 
might at once bring the writ of quo wa1'1'anto, and the Court 
would be obliged to hear the parties and determine the ques
tion judicially. The Court should not prejudge the case 
without a hearing in the proper process, unless the occasion 
is so solemn as to require it, to avert some public injury. 

If the Justices are obliged to answer the question sent up, 
it is not perceived why they may not be obliged to answer 
any qnestion put upon a statement of facts, by the COllncil 
involving the title of a sheriff or other elective officer to his 
office, on the ground that if there is a vacancy it wonld be 
the duty of the Council to act with the Governor in filling 
it-and thus introduce a new mode of trying the right of the 
officer to his office. 

The case is very similar to that in which the Court in 
Mllssachusetts declined to answer the questions propounded 
by the Honse of Representatives in 1877. Opinion of the 
Justices, 122 Mass., 600. 

I am, therefore, of opinion that the question ought not to 
be answered. But although my judgment leads me to this 
conclnsion, my confidence in its correctness is somewhat 
shaken by the fact that so many of the other Justices of the 
Court are of a different opinion. In cases of doubt it may be 
the duty of the Court to yield in favor of the prerogative of 
the body propounding the question. The Justices of the 
Court in Massachusetts have twice recognized this duty, and 
answei'ed under protest. 5 Met., 597; 9 Cush., 604. Imts
much as any opinion now given can have no effect if the 
matter should be judicially brought before the Court by the 
proper process, and lest in declining to answer, I may omit 
the performance of a constitutional duty, I will very briefly 
express my opinion upon the question submitted. 

I concnr in the result of the opinion of Chief Justice 
Appleton and Jnstices Barrows and Peters; but not in all 
the propositions and arguments upon which the result IS 

reached. 
By the constitntion of this State, article 9, section 6, 

.. The tenure of all offices which are or shall not be otherwise 
provided for shall be during the pleasure of the Governor 
and Council." 
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The office of Reporter of Decisions was created by act of 
1820, chapter 54, section 9, which provided that the officer 
"shall be removable at the pleasure of the Executive." 

This provision is substantially the same in the revised 
statutes. R. S. ch. 77, § 28. The word "executive" has 
two well defined and recognized meanings; and a£ app li.ed to 
our form of State government, one designates the Governor 
as the chief executive, or head of the executive department; 
the other embraces both the Governor and Council when they 
are required to act together in the execution of any executive 
power, and while the constitution (article 5, part first, 
section 1,) declares that the supreme executive power of the 
State shall be vested in a Governor, it uses (article 6, sec
tion 8) the words" executive power" as embracing both the 
Governor and Council. 

Considering the question upon the act of 1820 alone, the 
question arises, in 'which sense did the Legislature use the 
word" executive"? 

There is much in the eaely legislation of the State, and in 
the interpretation of the word "executive" and" executive 
anthority" as they occur in the constitution of the United 
States, nnd the stntutes of this State, by the several depart
ments of our government, upon which an argument may be 
based in support of either construction; and after a careful 
considerution of the question in all the lights drawn from 
these sources, it appears to me to be very douhtful whether 
the Legislature in said act used the word "executive" as 
designating the Governor alone, or the Govel'l1or and 'Coun
cil. It was undoubtedly competent for the Legislature to 
give the Governor alone the power of removal; but if such 
intention is not clearly expressed in the statute, then the 
tenure of the office must be determined by the constitutional 
rule before quoted. But there is another statute which it 
appears to me conclusively settles the qllestion-R. S., ch. 2, 
§ 84. This statute is derived from the act of 1824, ch. 257, 
which reads us follows: "That all civil officers appointed and 
commissioned by the Govel'llor and Council, or who shall 
hereafter be commi.ssioned hy the Governor and Council, 
whose tenure of office is not otherwise provided for or lim
ited by the constitution, shall hold and exercise their res
pective offices for the term of foul' years and no longer, 
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unless l'e-appointed: Provided, however, That this act shall 
not be so construed as to prevent the Governor with the 
advice of Council from removing such officer within said term 
of four years; and this act shall not extend to such ministers 
of the Gospel as are or may be appointed and commissioned 
to solemnize marriages; or to such magistrates as are or may 
be commissioned by the Governor, before whom certain judi
cial, executive and civil officers are required by law to take 
and subscribe the oaths or affirmations required by the con
stitution." 

The provisions of that act have been brought down through 
the revisions of 1840 and 1857, to the Revised Statutes be
fore cited, with no change of language indicating an intention 
of the Legislature to change the meaning, except a change in 
the phraseology designed to except from the operation of the 
statute certain offices created by statute with a tenure for a 
fixed term other than foul' years. 

Under the provisions of the act of 1824, if the tenure of the 
office of Reporter of Decisions was determined by the con
stitution, then the Governor had no power to remove wilhout 
the consent of the Council. If not, and the Reporter was 
removable at the pleasure of the Governor Hnder the act of 
1820, then the tennre of the office was uot" otherwise pro
vided for or limited by the constitution," and became subject 
to the provisions of said act of 1824, and by it was fixed at 
foul' years unless sooner removed by the Governor with 
ad vice of the Council. 

The acts of 1820 and 1824 remained withont change till 
the revision of 1840, and up to that time the nct of 1820, so 
far as the tenure of the office was concerned, ,vas modified 
and controlled by the act of 1824. The provisions of both 
acts, having been incorporated into the revisions of 1840, 
1857 and 1871, by a well settled rule of construction, they 
must receive the sump, construction as before the revisions, 
Hughes v. Farrar, 45 Maine, 72. French v. County Com
missioners, 64 Maine, 583. 

This has been the lIniform construction put upon these 
statutory provisions by the executive power of the State from 
1824 down to this year. 

Mr. Greenleaf was appointed Reporter in 1820, under the 
act of that. year creating the office, and by the terms of his 
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commission WfiS to hold the office during the pleasure of the 
Govel'\lor find Council. After the passfige of the fict of 
1824, finel at the end of four years from his first appointment 
he was re-appointed, and by the terms of his commission, 
was to hold the office for four years unless sooner removed 
by the Governor and Council as provided in that act. The 
same form of commission, so far as the tenure of the office is 
concerned, has been continued ever since, and every Reporter 
who has held the office for more than four years in snccession 
has been re-appointed at the end of said term. 

I think this construction of the statutes, so long sanctioned, 
is the correct one, and thfit the RepOl'ter of Decisions must 
be appointed and commissioned for the term of four years 
unless Rooner removed by the Governor with advice of 
Council, anel that the Governor has no power to remove him 
without advice of the Conncil.' 

I therefore answer the question propounded in the negative. 

ARTEMAS LIBBEY. 

I concur in the foregoing opinion prepared by Judge 
Libbey. 

C. W. WALTON, 

To the Honorable, The Council of Maine. 


