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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 15 MRSA §2136, sub-§1-A is enacted to read:

A. The contents of a sexual assault examination kit:; or
B. Any item that contains blood, semen, hair, saliva, skin
tissue or other identifiable biological material, whether
h viden i atalogqued aratel or is re n
her n includin not limited t lothin
1i in r her h hold m rial inki
n igar S.

Sec. 2. 15 MRSA §2136, sub-§6-A is enacted to read:

6-A, Petitioner, "Petitioner" means a person authorized
ur n ion 2137 t ring a ] en f conviction
motion rder DNA apnalysis.

Sec. 3. 15§ MRSA §2137, as enacted by PL 2001, c. 469, §1, is

amended to read:

§2137. Postjudgment of conviction motion for DNA analysis; new
trial based on analysis results

A person convicted of a crime under the laws of this State
that-garries-the- potential- punishment- of- -imprisonment of -at-least
30~ yeoars-—and -~ fox--which -~ the- Porson--is--in--agtwal - execution--of -a
sentenege ~-of--dmprisonment - -0+ --is--subjeet--to---a--senptence--of
imprisenment- that--i6s -te-be--served -in-the--future because -anoether
sentenee - must--be -served-first may file, at any time, a written
postjudgment of conviction motion in the underlying criminal
proceeding moving the court to order DNA analysis of evidence in
the--control -or--possession-eof--the -State that is related to the
underlying investigation or prosecution that led to the person's
conviction and a new trial based on the results of that analysis
as authorized by this chapter.

Sec. 4. 15 MRSA §2138, as enacted by PL 2001, c. 469, §1, is
amended to read:

§2138. Motion; process

1. Filing motion. A person authorized in section 2137 who
chooses to move for DNA analysis shall file the motion in the
underlying criminal proceeding. The motion mus& may be assigned
to the--trial -judge--or-justice--whoe--imposed -the - sentence -unless
that--judge---or---justice --is--unavailable,--4in - -which --ease--the
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appropriate-chief-Judge -or-ehief-justice- shall--assign -the-motien
to-anether any judge or justice. Filing and service must be made
in accordance with Rule 49 of the Maine Rules of Criminal
Procedure.

1-A R nse: hearin The State shall fil by n
the motion fil ur n ion 1 within 3 £
receipt of the motion. The court shall hear the motion no §gg er
han a r 1 r than fter moti i
urs s ection 1.

2. Preservation of evidence. If--a -wmotiop-is--Filed -uander
this--chapter,--the The court shall order the §State to preserve
during-the-pendeney-of-the-proceeding all evidence in the State's
possession or control that could be subjected to DNA analysis for

h i £ i n
probati Q . §1V1ll¥ committed or subject to registration as a sex
ffen r Ti 4-A h r 15. The When a motion is
filed gur§ugn; to this chapter, the State shall prepare an
inventory of the evidence and submit a copy of the inventory to
the defense and the court. If evidence is intentionally

destroyed after the court orders its preservation, the court may

impose appropriate sanctions on the responsible party.

2-A., Discove Followin he filin motion
his ch r he court ma

A. Order the State to locate and provide the petitioner
r r

filing the motion with any documents, notes, logs or reports
relating to items of physical evidence collected in
conn ion with th etitioner’ case and assist the
petitioner in locating item f biological idenc h
t nten may have been lost or 4 r (s} The ur

ma rder the Stat o take reasonable m ur 1

biological evidence that may be in the State's custody or to
assist the petitioner in locating evidence that may be in

the custody of a public or private hospital, laboratory or
other facility:

Order the production of laboratory reports, including

he underlying data and notes, that have been prQBQLQd in
connection with evidence th h revi 1 n
to DNA analysis: or

C. Regulre that, if any DNA analysis or biological evidence
testing was previously conducted by either the State or the
etitioner witho he knowl £ h ther r h

analysis or testing be revealed in the motion for analysis
or the response.
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3. Counsel; fees. : the court finds that the pesson
filing--a -motion-under- sectwron-2137 petitioner is indigent, the
court may appoint counsel for the persem petitioner at any time
during the proceedings under this chapter. If the petitioner has
retain rivate pro bono counsel, includin n limited to,
counsel from a nonprofit organization that represents indigent
persons, the court may award reasonable attorney's fees and costs
at the conclusion of the litigation,

4. Proof required. The court shall order DNA analysis if a
person--authoriezed -uader--section-3137 petitioner presents prima
facie evidence that:

A. The evidenee-sought--to-be--analyred -is-material--to--the
issue-—of--the- person's-ideatity--as-+the--perpetrater-of,--or
aceempiice--£0--the--erime --that -resulted--in-the--gonvietion
petitioner would not have been convicted, or would have
received a lesser sentence, if favorable results had been
obtained through DNA analysis at the time of the original

prosecution;

B. A sample of the evidence is available for DNA analysis;

C. The evidence to be tested has been subject to a chain of
custody sufficient to establish that it has not been
substituted, tampered with, replaced or altered in a
material way;

D. The evidence was not previously subjected to DNA
analysis or, if previously analyzed, will be subject to DNA
analysis technology that was not available when the pessen
petitioner was convicted; and

E. The identity of the persern petitioner as the perpetrator
of the crime that resulted in the conviction was at 1issue

during the persen's petitioner's trial~; and

F. The application for testing is being made for the

purpose of demonstrating inngcence or the appropriateness of
1 r n n . 1 r nabl th
X ion of nten r inistration of j i

5. Court finding; analysis ordered. The court shall state
its findings of fact on the record or shall make written findings
of fact supporting its decision to grant or deny a motion to
order DNA analysis. I£--the - court --grants--a--motion-for--BNA
analyeis--under - this--seetion, - the - exrime--lab--shall - perform--DNA
analyesis-on--the--identified -evidense-and-on-a -DNA -sample-obtained
£rom-the-persen~
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If the court orders DNA analysis:

A. Th nalysis m conduct facility mutually
acceptabl h etitioner an h ta nd r

the court., _If the parties are unable to agree, the court
shall design the analysi facili nd rovid h

parties with reasonable opportuni be heard on the i e
of the choice of the laboratory:

B Th ourt hall impo reasonabl condition n th

analysis to protect the parties' interests in the integrity

f th idence an h nalysi r ; an

C. Th urt m make her rder i ider

appropriate, including, but not limited to, requiring the
collection and DNA analysis of biological samples from a 3rd
party. The court may also:

(1) Specify the type of DNA analysis to be used:

2 Specify the testin rocedure e followed:

(3) Reguire the preservation of some portion of the

sample for th ur of re in he DNA analysis: or

4 Require additional DNA analysis if the results of
the initial DNA analysis are inconclusive or otherwise
merit additional scientific analysis,

Notwithstanding any law to the contrary, a sample taken
pursuant to this paragraph from a 3rd party is exempt from
any law requiring the disclosure of information to the
public.

6. Appeal from court Q@ecision to gramnt or deny motion to
order DNA analysis. An--aggrieved -persen A petitioner may =net
appeal as a matter of right from the denial of a motion to order

- DNA analysis. The time, and manner and-specific-eenditiens for

taking that appeal to the Supreme Judicial Court, sitting as the
Law Court, are as the Supreme Judicial Court provides by rule.
The State may not appeal from a court order to grant a motion to
order DNA analysis.

7. Payment. If the perseon--authorived -in-section--2137-is
abler-the- person- shald--pay -Eor-the-cost-of-Lthe DNA -aralysisr~-I£
the- court- finds--that-the -persen-is-indigent,--the -crime -lab-shall
pay-fe¥--the--cost of -DNA-analysis--ordered under -this-seetion DNA
analysis ordered by the court pursuant to subsection 5 _is

conducted by the crime lab, the State shall bear the costs of the
DNA analysis. If the DNA analysis is performed at a private
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laboratory, the court may order as the interests of justice
require either the State or the petitioner, if the petitioner is

1 ay_th f th NA lysis.
8. Results. The crime lab or private laboratory shall

provide the results of the DNA analysis under this chapter to the
court, the persen-authorieed--in -seetion-2137 petitioner and the
attorney for the State. Upon motion by the persen petitioner or
the attorney for the State, the court may shall order that copies
of the analysis protocols, laboratory procedures, laboratory
notes and other relevant records compiled by the crime lab or
private laboratory be provided to the court and to all parties.

A. If the results of the DNA analysis are inconclusive or
show that the person is the source of the evidence, the
court shall deny any motion for a new trial. If the DNA
analysis results show that the person is the source -of the
evidence, the defendant's DNA record must be added to the
state DNA data base and state DNA data bank. The court also
shall rder _the etitioner's r ion officer to _ _be
notified of the results,

B. If the results of the DNA analysis show that the person
is not the source of the evidence and-ithe--person--dees-net
have - counsel,--the -eeurt- shall- -appoint-eounsel-if--the -eourt
£inds--that-the- person-is--4ndigent~—--The, the court shall
then hold a hearing at-which--the -person-must--establish-by
elear--and--eonvineing--evidence--that+ pursuant to subsection
10.

£1)--Only--the - perpetrator--of - the-grime -or--grimes -for
whigh-the- -person -was- convioted -could -be-the- source -of
the-evidenees

{2)--The--evridence--was-collected,-handled -and -preserved
by--procedures - that--allow - the--eourt -to--find--that--the
evidence-is-net- contaminated- or- 46 not-so-degraded-that
the - DNA- profile of -the -analysed- sample--of--the -evidenee
can-noet-be- determined- to--be--identical -te -the -DNA-sampile
initially-eolleected-during-the-investigations-and

£3)--The- person'5 -purported -exelusion- as--the -source -of
the--evidence,-balanced--against - the- -ether--evidence--in
the-caser-is-sufficient- to-Justify -that -the -eeurk-grant
a-new-trials

9. Request for reamnalysis. Upon motion of the attorney for
the State, the court shall order reanalysis of the evidence and
shall stay the person's motion for a new trial pending the
results of DNA analysis.
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10. Hearing on results of DNA analysis; relief. The If_ the

1 f the DNA i w_th h itioner is not th
source of the evidence, the court shall state--its-findings--of

faet--on -the-reco¥rd--or--make- written -findings -of- fack--supperting
itc--decision -te-grant--or -deny--the -person-autheriged--in-seetion

2137 -a-new-trial-under--this-seetien 1 hearin ermine
the appropriate relief to be granted the petitioner. If the
petitioner does not have counsel, the court shall appoint counsel
i h rt fin is indigen
Ba n the resul h A an i n n ther evidenc
or m r r nted a h in he court shall i an
order: ’

A in r i ! £

i 1 m 1
r judi ion;

B. Granting the petitioner a new trial or fact-finding
hearing;

C. Granting the petitioner a new sentencing hearing,
commitment hearing or dispesitional hearing:

D. Discharging the petitioner from custody:
E. Specifying the disposition of any evidence that remains

fter th mpletion A lysis:

F. Granting the petitioner additional discovery on matters

rela he DNA i r th nderlying conviction or

nten i in n limited to, documents
pertaining to the criminal investigation or the identities
of other suspects: or

G. __Directing the State to place any wunidentified DNA
profile obtained from postjudgment of _conviction DNA
analysis into the state DNA database and state DNA data bank.

The court shall state its findings of fact on the record or make
written findings of fact supporting the order that is issued
pursuant to this subsection.

11. Appeal from a court decision. An--aggrieved--persen A
petitioner or the State may net appeal from the denial-of-a-new
€rial order of the court made pursuant to subsection 10,
paragraphs A to G as a matter of right. The time, and manner and
speeifie--eonditiens for taking that appeal to the Supreme
Judicial Court, sitting as the Law Court, are as the Supreme
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Judicial Court provides by rule. The--State - -may - appeal--as--a
matter - of- Hght -from-a-couri--decision-to-grank-the- person--a-new
trial--to--the - Supreme- Judicial -Court,-sitting -as-the- L-aw-Court~
The - time,--manner -ard- specifie--conditions -for-taking--that-appeal
to-the- Supreme -Judieial-Ceurt,-sitting -as -the-Law--fourt,--are-as
the-Supreme-Judieial-Court-provides-by-rule~r

12. Exhaustion. A perseon petitioner who has taken a direct
appeal from the judgment of conviction is not precluded from
utilizing the remedy of this chapter while the appeal is pending,
provided that the resolution of the motion is automatically
stayed pending final disposition of the direct appeal unless the
Supreme Judicial Court, sitting as the Law Court, on motion
otherwise directs.

A persen petitioner who has initiated a collateral attack upon
the judgment of conviction under chapter 305-A is not precluded
from utilizing the remedy of this chapter while that
post-conviction review proceeding is ©pending, provided that
resolution of the motion is automatically stayed pending final
disposition of the post-conviction review proceeding unless the
assigned justice in the post-conviction review proceeding
otherwise directs.

13. Victim notification. When practicable, the attorney
for the State shall make a good faith effort to give written
notice of a motion under this section to the victim of the persen
deseribed-in-subseetion-1 petitioner or to the victim's family if
the wvictim is deceased. The notice must be by first-class mail
to the victim's last known address. Upon the victim's request,
the attorney for the State shall give the victim notice of the
time and place of any hearing on the motion and shall inform the
victim of the court's grant--or-deniad--ef--a-new--trial-to -the
persen order made pursuant to subsection 10.

14. Preservation of biological evidence. Effective October
15, 2001, the investigating law enforcement agency shall preserve
any biological evidence identified during the investigation of a
crime or crimes for which any person may file a postjudgment of
conviction motion for DNA analysis wunder this section. The
evidence must be preserved for the period of time that any person
is incarcerated in connection with that case.

Effective October 1, 2006, the investigating law enforcement
agenc hall preserve an iologic vidence identified durin

the investigation of a crime or crimes for which any person may
file a postjudgment of conviction motion for DNA analysis under
this section. The evidence must be preserved for the period of

time that any person remains incarcerated, on probation, civilly
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mmi r j regi i X ffender nder
Title 34-A, chapter 15.

15. Report. Beginning January 2003 and annually
thereafter, the Department of Public Safety shall report on
post-conviction DNA analysis to the joint standing committee of
the Legislature having Jjurisdiction over criminal Jjustice
matters. The report must include the number of postjudgment of
conviction analyses completed, costs of the analyses and the
results. The report also may include recommendations to improve
the postjudgment of conviction analysis process.

16. Successive motions. If the petitioner has filed a
prior motion under this chapter, the petitioner may file another

motion that m hear h rt if th itioner asserts

new_or different grounds for relief, includin n limi
to. factual, scientific or legal arguments not previously

presented or the availability of more advanced DNA analysis
technology.

17. Mutual consent to DNA amalysis. This section may not
be construed to prohibit a convicted person and the State from
consenting to and conducting postjudgment of conviction DNA
analysis without filing a motion pursuant to this chapter. The

result f DNA analysi nducted pursuant to this subsection are

governed by the provisions of subsections 8 and 10.

SUMMARY

This bill, modeled on the Innocence Project's model statute
for obtaining postconviction DNA testing, amends the laws
regarding postjudgment conviction motions for DNA analysis in the
following ways:

1. It allows a motion to be brought at any time by any
convicted person, regardless of whether the person is
incarcerated and the length of the sentence of incarceration;

2. It allows the motion to be brought before any judge or
justice, not just the judge or justice who imposed the sentence;

3. It provides a time limit for the State to respond to the
motion and for the court to hear the motion;

4. It requires the State or law enforcement agency to
preserve all evidence in the State's or law enforcement agency's
possession or control for the period of time that a person
remains incarcerated, on probation, civilly committed or subject
to registration as a sex offender;
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5. It allows the court, if the petitioner has retained
private counsel, including a nonprofit organization that
represents indigent persons, to award reasonable attorney's fees
and costs to that private counsel;

6. It allows a petition to be brought if the petitioner is
able to show that the person would not have bheen convicted or
would have received a lesser sentence if favorable results had
been obtained through DNA analysis at the time of the original
prosecution;

7. It requires the petitioner and the State to agree on a
laboratory to perform the DNA analysis or, if agreement is not
possible, requires the court to choose the laboratory with input
from the petitioner and the State:

8. It requires the State to bear the costs of DNA analysis
if it is performed by the Maine State Police Crime Laboratory
located in Augusta;

9. It allows the court, if it orders DNA analysis, to make
other orders including specifying the type of DNA analysis and
testing procedures to be used and requiring the collection and
analysis of biological samples from persons other than the
petitioner:;

10. If the results of the DNA analysis are inconclusive or
show that the petitioner is the source of the DNA, the court is
required to notify the petitioner's probation officer;

11. If the results of the DNA analysis are favorable to the
petitioner, it requires the court to hold a hearing on the
results. Based on the DNA analysis and any other evidence or
matter raised at the hearing, the court is required to issue an
order:

A. Setting aside or vacating the petitioner's judgment of
conviction, judgment of not guilty by reason of mental
disease or defect or adjudication:

B. Granting the petitioner a new trial or fact-finding
hearing;
c. Granting the petitioner a new sentencing hearing,

commitment hearing or dispositional hearing;

D. Discharging the petitioner from custody:;
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E. Specifying the disposition of any evidence that remains
after the completion of the DNA analysis;

F. Granting the petitioner additional discovery on matters
related to the DNA analysis or the underlying conviction or
sentence, including, but not limited to, documents
pertaining to the criminal investigation or the identities
of other suspects; or

G. Directing the State to place any unidentified DNA
profile obtained from postjudgment of conviction DNA
analysis into the state DNA database and state DNA data bank:

12. It eliminates the requirement that the petitioner prove
that only the perpetrator of the crime or crimes for which the
petitioner was convicted could be the source of the DNA evidence;

13. It allows the petitioner to appeal, as a matter of
right, the court's denial of the motion for DNA analysis:

14. It allows the petitioner or the State, as a matter of
right, to appeal an order of the court made after the hearing
conducted due to DNA analysis results favorable to the petitioner;

15. It allows successive motions for DNA analysis to be
brought if the petitioner asserts new or different grounds for
relief, including, but not 1limited to, factual, scientific or
legal arguments not previously presented or the availability of
more advanced DNA analysis technology; and

16. It allows a convicted person and the State to consent
to and conduct postjudgment of conviction DNA analysis without
filing a motion before the court. The process following the

completion of DNA analysis is the same as if the DNA analysis had
been ordered by the court.
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