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Be it enacted by the People of the State of Maine as follows:
Sec. 1. 24-A MRSA §601, sub-§27 is enacted to read:

27, Viatical or life settlement provider. Settlement
rovi 1i i n £ nd renewal f m n :

A riqgi icen i n £ $400; and

B. Annual renew f $400

Sec. 2. 24-A MRSA c. 85, as amended, is further amended by
repealing the chapter headnote and enacting the following in its
place:

CHAPTER 85

VIATI AND LIFE Al

Sec. 3. 24-A MRSA §6801, as enacted by PL 1997, c. 430, §1
and affected by §2, is amended to read:

§6801. Short title

This chapter may be known and cited as the "Viatical and
Life Settlements Act."

Sec. 4. 24-A MRSA §6802, as enacted by PL 1997, c. 430, §1
and affected by §2, is repealed.

Sec. 5. 24-A MRSA §6802-A is enacted to read:
2-A. finition

As used in this chapter, unless the context otherwise
indicates, the following terms have the following meanings.

1. Advertising. "Advertising"” means any written,
electronic or printed communication or any communication by means
of recorded telephone messages or transmitted on radio,
television, the Internet or a similar c¢ommunications medium,
including £film strips, motion pictures and videos, published,
disseminated, circulated or placed before the public, directly or
indirectly, for the purpose of creating an interest in or
inducin rson sell life insurance lic r n o a
viatical or life settlement contract.

2 Busgin 1 n "Business £ lements"

mean n i involved in n limi h fferin

ici i n iation : r remen f i

Page 1-LR2724(1)



10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

48

50

purchasing, financing, monitoring, tracking, underwriting,

ellin ransferrin ignin 1 in h h in r in

any other manner engaging in the business of settlement contracts.

3. hronically ill. "Chronically ill" mean

A. Being unabl rform i t 2 ivi
livin includin b not limite o) in moving from
n lace to another hin r in idin
1 r liminatin he wel or maintaini ntin :
B. R irin u ntial upervision r h
indivi 1 from thr to health an af r

cognitive impairment; or
Q,__alL_g_a_e_e_g_ﬁ_d;gm;;Ly_s_u@_tg_thaL_dgﬂ_Lb_ed

in raph A rmin he Unite r r

of Health and Human Services.

4. Fin in ntity. "Financin ntity" mean n
underwriter, placement agent, lender, purchaser of securities,
urchaser of a policy or certifica from tlemen rovider

credit enhancer or any entity that has a direct ownership in a
policy or certificate that is the subject of a settlement

contract:

A. Whose principal activity related to th ran ion i
providing funds to effect the settiement or purchase of one
or mor urch olicies or t rovide credi nhancemen
and

B. Who has an agreement in writing with one or more
licensed settlement providers to finance the agquisition of
settlement contracts or to provide stop loss insurance.

"Financing entity" does not include a nonaccredited investor.

5. Financing tramsaction. "Financing transaction" means any
transaction in which a licensed settlement provider obtains
financing for the purchase, acquisition, transfer or other
assignment of one or more settlement contracts or policies
acquired pursuant to a settlement contract or interests therein,
including, without limitation, any secured or unsecured
financin ecuritization ransaction or securiti fferin
either registered or exempt from registration under federal and
state securities law, or otherwise sells, assigns, transfers,
pledges, hypothecates or otherwise disposes of a settlement

contract or policy acquir suant to a settlemen ntr r
interest therein.
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Fr iatical or 1lif 1 n "F len
r men " _incl :
A. Acts or omissions committed by any person who, knowingly
or with intent to defraud, for the purpose of depriving
nother x r for niar in mmj by
rmi i m r i n
including:
1 Pr in ing t r n r in
with knowledge or helief that it will be presented to
r lement rovider lemen r r
financing entity, insurer, insurance producer or any
r m ri information by n in
material information, as part of, in support of or
concerning a fact material to one or more of the
following:
An lication for h i n £
settlement contract or insurance policy:

(b) The underwriting of a settlement contract or
insurance policy:

o) A _claim for payment or benefit pursuant to a

ttlement ntra r insuranc licy:

s Premi aid on an insura licy:

e P n an hanges in own hi or
beneficiary made in accordance with the terms of a
settlement contract or insurance policy:

(£) The reinstatemen or conversion f an
insurance policy:

Th lici ion ffer i i ion 1
of a settlement contract or insurance policy:

h Th i n of written eviden £
settlement contract or insurance policy; or

i A financin ran ion; or

2 Employin n evice heme r artifice
fraud 1 lici ired x n
settlement contract:
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r r ion hi t r hether
delivered or issued for delivery in this State.

R ider "Rel rovider tr " _mean

a titling trust or other trust established by a licensed

settlement provider or a financing entity for the sole purpose of

h in h wnershi r neficial interest in purchased
ici in i with financin r i r

m h wri n r n with h licen lemen

i
r nsibl for in mplian with 11 r n
regulatory requirements and under which the trust agrees to make

1l r n il rel lemen ran ion
available to the superintendent as if those records and files
were maintained directly by the licensed settlement provider.

n " lemen ntr * means:

A. A written agreement establishing the terms under which
compensation or anything of value will be paid, which
compensation or value is less than the expected death
benefit of the insurance policy or certificate, in return

for h vi r' signmen transfer le devi or
bequest of the death benefit or ownership of any portion of
the insurance policy or certificate of insurance;:

B. A contract for a loan or other financing transaction
with a viator secured primarily by an individual or group
life insurance policy other than a loan by a life insurance

company pursuant to the terms of the life insurance contract
or loan secured he cash valu £ licy: or

C. An agreement with a viator to transfer ownership or
change the beneficiary designation at a later date
r 1 of th ha mpensation i i o _th
vi r.

For r £ thi hapter he individual insur who is the

ubj f the insuranc lic r rtifi of insuran s

n h iagn as rminally ill or chronically ill a
im men ntr i X .

1 1 r cer "s lemen roducer" means an
rson _who h life i rance producer hori wh c r
aids in any manner in the soliciting of a settlement on behalf of
i r n for £ mmissi r her val 1
consideration offers or attempts to negotiate settlement
contracts between a viator and one or more settlement providers.
" lemen r r'" does t _incl an a rn ntan

financing entity or person exercising a power of attorney
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ran b he vi r retaine O _repr n he vi r wh
mpen ion i i lel he vi r with
whether the se ttlement is effected. 'Settlement pr nggg does
n includ cr union r an enmpl r i h
make its mpl r member war £ m
Irr ive of the manner in which th lemen r r i
com ment pr r is deem repr nl
he interes f the viator and ow a fi h
viator.
11 1 n rovider " lemen ider" n
r her than the viator tha nters in r ef
lement contract " tlement provider"” n i :
A, A bank, savings hg . §§v1ngs ang Qg assgg iation,
redij nion r h 1i len
takes an assignment f 11fe insuran 1i 11 ral
for a loan:
B. The i r of a 1if insuran 1i rovidin
accelerate nefi under ion 2555 an r he
contract:
C. An authorized or e11q1ble insurer h rovi
stop-loss coverage to a settlement provider, purchaser,
financing entit ial rpose enti rr rovider
trust:
D. A viator's friend or family member or other natural
person who enters into no more than one agreement in_ a
calendar year for the assignment, transfer, sale, devise or
bequest of a life insurance policy for any value less than
the expected death benefit:
E. A financing entity;:
F. A special purpose entity:
G._ A related provider trust;
H., A settlement purchaser; or
I. An_ accredited investor or qualified institutional buyer
as defined respectively in Regulation D, Rule 501 and Rule
144A of the Federal Securities Act of 1933, as amended, and
who acquires a policy from a settlement provider.
12. Special purpose entity. '"Special purpose entity" means
a rporation artnershi rust, limited liabili mpan r

similar entity formed solely to provide either directly or

Page 6-LR2724(1)
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ir 1 e insti ional apital mark for

fi i i 1i men rovider
1 Termi il "Terminall ill" mean havin n
illness or sickness that can reasonably be expected to result in

h within 24 m h r 1l .

1l i r h i rang 1l
devise or bequeath a death Qg ef ; or ownership of a life
1n L i r rtifi nder lemen ntr

A A lemen rovider licensed under thi h r:
B. _An ited investor or 1ifi 'n i ion T
fined r ively in R lation D 501 d_Rul

144A of the Federal Securities Act of 19144 as amgndgd:

C. A financing entity:

D. A special purpose entity: or
E. A rel rovider tru

Sec. 6. 24-A MRSA §6803, as amended by PL 1997, c. 592, §§76

to 80, is further amended to read:

§6803. Settlement provider and producer license; licemnse
requirements

1. License required. Licenses are required in accordance
with this subsection.

A. A person may not act as a wiatieal settlement provider
without a license from the superintendent issued pursuant to
hi ion and je o the provisi of thi h er.

B. A person may not perform the functions of, or otherwise
act as, a wiaktieal settlement producer without a license
from the superintendent as a 1life and--health insurance
producer.

Cv--A- persen-nay- not--act--as--an -independernt-viatieal-preduecer
withouk--a -license--from--the - superintendent--as--a-life--and
health-insuranee-produeer-with-independent-authority~

- If there is mor han one viator on ingl lic
and the viators are residents of different states, the

s 1 n ntract i verne he law of th i
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which the viator having the largest percentage ownership

resi r, if the vi rs hold 1l ownershi
of residence of one viator agreed upon in writing by all
vi r :

Br-A-viatiecal- settlement- provider -license -issued -to-a-persen
autherises---all---partners,-—-officers —-and--key --management
persennel-of--that -persen-+fe--act-on-that- person's -behalf -as
if-these-individuals--are--also--licensed -unless-such-aetivity
reguires--a-license--under-anether- provision-ef--this -Title~
These - -perSORS - Must- - be- - named--in - -the —-application - and--any
suppliements---to---the---application --and---the---autherisatien
terminates- upon--the--expiration,-suspension-or--revesation-of
the-licenser

Ev--Notwithstanding - -the -provisions--of--this--seotion,—-if--a
persen--acts--as--a-viatieal--settlement-provider,--a--viatieal
producer--or-an-independent- viatieal -producer--without -being
licensed,-the--person -is--subject—-to-all-other--provisions -eof
this-chapter--as--if-this-person -were-licensed--as--a-viatieal
settlement- - provider---or--viatical---settlement--independent
produeer~

2. Application; fee. Application for a wiatieal settlement
provider license must be made to the superintendent by the
applicant on a form prescribed by the superintendent. The
application must be accompanied by a fee of not to exceed $400 in
accordance with section 601.

3. Remewal. A license for a wviatieal settlement provider
is continuous se as long as the licensee remains qualified. The
viatieal settlement provider must pay an annual fee of not to
exceed $400 in accordance with section 601. Failure to pay the
fee within the terms prescribed may result in the revocation of
the license unless cured within 5 days of written notice of
failure to pay to the principal office of the licensee.

4. Information required. The applicant for a settlement
provider license shall provide such information as the
superintendent requires and the information must be submitted on

forms prepared reqguired by the superintendent. The
superintendent may at any time require the applicant to disclose
fully the identity of all stockholders ex ckholder wnin

less than 5% of the shares of an applicant whose shares are
publicly traded, partners, officers, directors, members and
employees and the superintendent may, in the exercise of the
superintendent's discretion, refuse to issue a license to an
applicant if not satisfied that any stockholder, partner,
director, member or employee of the applicant who may materially
influence the applicant's conduct meets the criteria set forth in

Page 8-LR2724(1)
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subsection 6. A _settlement provider shall provide to _the
superintendent new or revised information about officers,
kh x ntrollin 10% r _mor £ k T r
n

5.  Authority under license. A settlement provider license
issued to any person authorizes all officers, partners,
directors, members and key management personnel of that person to
act on behalf of the wiatieal settlement provider, unless such
activity requires a license wunder another provision of this
Title. All officers, partners, directors, members and key
management personnel of the person must be named in the
application and any supplements to the application. The-lieensed
produeer-of-a-wviatical-settlement provider must-be-regarded-as-in
the- place -of--the -viatical--settlement - provider—-in--ald--respeets
regarding--the--selieitation-of-viatical -settlements-on-behalf-of
the-wiatical - settlement--provider-—-A -preducer--auntheorized-by-a
viatieal--settlement--provider --is---the - provider's -agent--in--all
matters-ef-viatiecal-settlements~

6. Investigation. Upon the filing of an application and
the payment of the settlement provider 1license fee, the
superintendent shall make an investigation of the applicant and
shall issue a 1license if the superintendent finds that the
applicant:

A. Has provided a detailed plan of operation;

B. Is competent and trustworthy and intends to act in good
faith in the capacity regquired--by---the--lieemse of a
settlement provider:;

C. Has a good business reputation and has had experience,
training or education so as to be qualified in-the-business

to-which-the-license-relates as a settlement provider:

D. If organized under the laws of this State, has provided
a certificate of good standing from this State. If the
applicant is a foreign entity, it must provide a certificate
of good standing from its state of organization and a
certificate of good standing from this State; and

E. Or-aay Has ng officer, partner, director, member or key
management personnel of the applicant that has net--been
eenvigted--of -a-felony -of-which--fraud-was--an-element~ heen

foun ilt £ r ha 1 e il r nolo ntender
n rime involving fraud or moral rpi e, r rdl
f whether | n £ nviction has been enter
rt; an
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F H rovided ntifr 1 h m h.
r irement £ ion 18.

7. Financial responsibility. The - --following --evidenee
Evidence of financial responsibility must be provided to the

superintendent befeore-a-liecense may-be-isswed in accordance with
this subsection.
A. A wviatieal settlement provider shall provide evidence of
fi ial ntabili h i m in i
not limited to, a binding and committed lending facility of

at least $1,000,000 with a term of at least one year or a
net worth in excess of $100,000.

8. Nonresidents. The superintendent may not issue a
settlement provider license to a nonresident applicant unless a
written designation of an agent for service of process is filed
and maintained with the superintendent or the applicant has fil

with h rintenden h licant' wri n_ irr 1
consent that any action against the applicant may be commenced
in he applicant by service of process on th rintendent.

9. List. The superintendent shall maintain a complete list
of all wiatiecal settlement providers 1licensed or with 1license
pending in this State. The list must be available upon request
to the general public.

Sec. 7. 24-A MRSA §6804, as amended by PL 1997, c¢. 562, Pt.

D, §5, is further amended to read:
§6804. License revocation and administrative assessments

1,---Superiantendent's--autherity.--—-The-- superintendent —-may
denyr--5usperé, - -reveke - -or - refuse - -to-- renew - the--license--of--a
viatieal--settlement - provider -if--the - superintendent - finds--just
eause--to-- do--56, - whieh -may - dnclude,- -but--is - net--limited-to,--a
finding-that+

Ay ---There —-was --any---nraterial --misreprecentation—--in--the
applicatien- for--the-license--or-other--information -submitted
to-the-superintendents

B+--The- -licensee -or- any--officer - -partner-or--key -management
persennel-of--the -licensee--has -been-convicted of -fraudulent
or-dishenest-practices,- 46 subject+£o a-final-administrative
aetion--to--cuspend--er--revoke--a--viatieal--license--0k--is
otherwise-shewa- to- be- untrustworthy- or -incompetent —to-aet-as
a-viatieal-settlement-provider-or-viatical-settlement-brokers

Page 10-LR2724(1)
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Cv----Fhe --licensee---as--a --viatieal--gsettlement---provider
demeonstrates-unreasenable-payments-to-viaterss

D+ -~ The--licensee -or--any offieer,  -partner--or--key-management
personnel-of--the -licensee-has-been-econvieted-of--any-felony
of-whieh-eximinal-fraud-is-an-elements-or

Ev--The-ldiecensee--has -violated -any- ef- the- provisions of-this
chapter-or-any-rules-adopted-pursuant-te-this-ehapter~

1-A. Superintendent’'s authority. The superintendent may
n r k r ref renew he licen f

settlement provider if the superintendent finds just cause to do

whi m n is n limi findin hat:

A, There was any material misrepresentation in _ the
application for the license or other information submitted
to the superintendent;

B. The licensee or any officer, partner, director, member

r k man men ersonnel of h license h n
convicted of fraudulent or dishonest practices. is subject
to a final administrative action to suspend or revoke a
settlement provider 1license or is otherwise shown to be
untrustworthy or incompetent to act as a settlement providexr;

cC. The licensee as a settlement provider demonstrates an
unr nable ttern of payments viators:

D. The licensee or any officer, partner, director, member
or key management personnel of the licensee has been found
gquilty of, or has pleaded guilty or nolo contendere to, any
crime involving fraud or moral turpitude, regardless of

whether a judgment of conviction has been entered by the
court:

E. The settlement provider has entered into any settlement
contract that has not been approved pursuant to this chapter:

F. The settlement provider has failed to honor contractual
obligations set out in a settlement contract;

G. The settlement provider no longer meets the requirements
for initial licensure:

H. The settlement provider has assigned, transferred or
pledged a policy acquired pursuant to a settlement contract

a rson her than lemen rovider 1i in

this State, an accredited investor or qualified
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institutional buyer as defin r ively in R lation D

Rul 1 and R 144A of the F r
193 nd a financin enti a ial r

nti r rel rovider trust; or

I. The licensee has violated any of the provisions of this

h r Or any r d r n hi h

2, Hearing. Before the superintendent may deny a license
application or suspend, revoke or refuse to renew the license of
a viaktieal settlement provider, the licensee or applicant has an
opportunity for a hearing in accordance with Title 5, chapter
375, subchapter IV 4.

3. Administrative penalty. The superintendent may, in
addition to denying a license application or suspending or
revoking a license, assess an administrative civil forfeiture of
$500 for each willful violation of this chapter. This section
may not be construed to diminish the penalties available for any
violation of chapter 23, in addition to any penalties authorized
under section 12-A.

Sec. 8. 24-A MRSA §6805, as enacted by PL 1997, c. 430, §1
and affected by §2, is amended to read:

§6805. Approval of settlements contracts; disclosure statements
and applications

A viatieal--settlement--provider --or--independent--viatieal
produeer person may not use any contract, disclosure statement or
application form im with a viator who is a resident ¢of this State
when--dealing -with--a-viater wunless it has been filed with and
approved by the superintendent, pursuant to sections 2412 and
2413. The superintendent shall disapprove a settliement contract
form or disclosure statement form if, in the superintendent's
opinion, the contract or _provisions contained therein are

unreasonable, contrary to the interests of the public or
otherwise misleading or unfair to the viator. All such forms

must be approved or denied by the superintendent within 60

calendar days following receipt of submission by the
superintendent.

Sec. 9. 24-A MRSA §6806, as amended by PL 1997, c. 592, §81,

is further amended to read:

§6806. Reporting requirements; confidentiality of information

1. Annual report. A settlement provider licensee shall file
with the superintendent by March 1lst of each year an annual
statement containing such information as the superintendent

Page 12-LR2724(1)
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prescribes by rule. The superintendent may not adopt any rule
that requires the submission of information that permits the

identification of a viator 9or relates to transactions when the
viator is not a resident of this State. The superintendent may

not request, collect or compile personal information that
identifies any viator or insured except in connection with the
investigation of a specific complaint and with the prior written

permission of the viator or insured or the viator's or insured's
estate or representative to collect that information.

1-A. Fee for filing annual report. The fee for filing the
annual report is the same as for an insurer as provided in
section 601. On or before July 1st of each year, the
superintendent shall forward to each wiatieal settlement provider
an itemized bill for the amount due for the filing of the annual
statement and the amount due for the certificate of authority
annual fee.

2. Privacy protection. Except as otherwise required or
permitted by law, a wviatieal settlement provider, wiatieal
settlement producer, indepeandeant-wviatical--producer, -institutional
iavesko¥, 1insurance company, insurance producer, independent
insurance producer, information bureau, rating company or any
other person with actual knowledge of the identity of a viator,
or of the insured if other than the viator, may not disclose that
identity, or the insured's financial or medical information, to
any other person unless the viate¥,-er-ihe--insured -if -other-than
the-srH-ator--provides - written -consent —£o--the -diselosure--and--the
disclosure:

A, Is made--to--a-viatical--settlement -providesry--a--viatieal
produeer - an-dindependent- Hatical- producer,-an-institukional
investor-or-other- percon-determined- by -rule -and -is-neeecsary
to-effect-the-viatical- settlement- between -the —viater-and-the
viatical--settlement--provider necessary to effectuate a

settlement contract between the viator and a settlement
rovider and the viator and the insured hav rovi rior

wri n nsen h iscl re;

B. Is provided in response to an investigation or

examination by the superintendent or any other govermment

officer or agency pursuant to section 6807; er

C. Is necessary to faeilitate permit a financing transaetien
and--is--made--either - to---a--licersed--viatieal--setklement

provider--or -fe--an-dnstitutional--invester~ entity, related

provider trust or special purpose entity to finance the

purchase of policies by a settlement provider and the viator

and insured have provided prior written consent to the
iscl re;
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D 1 rm or ndition t h ransfer £

n tlement provider t nother lem rovider:
E. Is necessary to allow the 1 n rovider r
insurance producer or an authorized representative to make
con for th Ipo f d rmining health : or

F Is r ir rch -1 r

3+-Sale-eor-transfers—-A-viatieal-settlement provider-may-net
sell-er-trancfer-a -viaticated-poliey-te--a -financing -entity-other
than-an--institutional--invester -o¥r-a-dicensed -viatical-settlement
provider.

Sec. 10. 24-A MRSA §§6807 and 6808, as enacted by PL 1997, c.
430, §1 and affected by §2, are amended to read:

§6807. Examinations and investigations

1.---Complaint,---In-response-—-to--a--complaint --concerning--a
licensee-or--in--gonnection-with-an-application-for-a-license,-the
superintendent--may--examine--the--business--and--affairs--of--any
liecensee--or--applicant-fer-a -license ~--Subjeet-to--the -previsiens
of --seetion--6806-~-the--cuperintendent--may--order --a-licensee--or
applicant-to- -produce -reeerds,--books,—-£iles-ox--other-information
reasonably--necessary---to --aseertair--whether---the---licensee --or
appliecant-is--acting -or -has-acted-in-vielation -of this -chapter-or
rules--adopted - -under - -this - chapter- - - The-- expenses--ineurred--in
eondueting--an--examination--musk--be--paid--by--the--licensee--or
applieant~r

1-A. Examinations. The superintendent may conduct
examinations in accordance with this subsection.

A. _The superintendent may conduct an examination under this
chapter of a licensee as often as the superintendent in th
superintendent's sole discretion considers appropriate.

B. For purposes of completing an examination of a licensee
under this chapter, subject to the provisions of section
6806, the superintendent may examine or investigate any
person, or the business of any person, insofar as_ _the
examination or investigation is, in the sole discretion of
the superintendent, considered necessary or material to the
examination of the licensee.

C. In lieu of an examination under this chapter of any
foreign or alien licensee licensed in this State, the
superintendent may, at the superintendent's discretion,
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accept an examination report on the licensee as prepared by

th rin n f insurance for the licen ' £
micil r rt-of-entr ate.
2+~--~-Confidential---information.--—-Names—---and---individual

identification-data-for-all-viaters--are —confidential -infermatien
and-may-not- be--diseclosed by -the superintendent -unless-required-by
laws

3. Records. Records of all wiakieal settlement transactions
must be maintained by the settlement provider 1licensee ard,
subjeet-teo--the -previsions-ef--section -6806,-must-be--available-te
the--superintendent--for --3 --years—-after--polioy --maturity--for

inspeetion--during--reasenable--business--heurs in accordance with
this subsection.
A. A settlement provider reguired to be licensed hi

chapter shall retain for 5 years copies of all:

(1) Proposed, offered Qr executed settlement
contrac lement purch agreemen nderwritin

documents, policy forms and applications from the date
of the proposal, offer or execution of the settlement
contract or settlement purchase agreement, whichever is

later;
2 Checks rafts or other evidence and documentation

related to the payment, transfer, deposit or release of
funds from the date of the transaction: and

(3) Other records and documents related to the
requirements of this chapter.

B. This subsection does not relieve a settlement provider
licen of the ligation to produce these do n t h
superintendent after the retention period has expired if the
person has retained the documents.

C. ject to h rovision of section 6 record
requir be r ine hi ubs ion mus legible
and complete and may be retained in paper, photographic,
micropr magneti mechanical or electronic medi r
roce ha curatel reproduc r form rabl

medium for the reproduction of a record.

4. Immunity. A--licensee-vresponding -to--ar--order-of--the
superintendent-iscued-pursuant- to- this- -section -is -immune —-Erem-any
givil-actieon—-aricing cut-of -ecompliance-with- the--order-and-is-net
required-to-challenge- the- authority- or-validity -of -the oerder-as-a
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prerequisite--to-receiving -immunity Immunity from liability is

termin in cordan with this sub ion.

A. A _ cause of action may not ar1§ against the

superintendent, _the uperintenden hori
represen iv or any examiner appointed by the
superintendent for any statements made or conduct performed
in faith while rryin h r ion hi
chapter.
B A of action may n ris in n rson £
he ac f mmuni ing or livering information or
h uperintendent or h rintendent'’ horiz
representative or examiner pursuan xaminati m
nder thi if th mmun i i iver
W rform in faith and with fr lent inten r
the inten i hi ragraph n r r
modify in any way any common law or statutory privilege or
immunit her fore njoyed b n rson identified in

paragraph A,

C. A person identified in paragraph A or B i ntitled

an award of attorney's fees and costs if that person is the
prevailing party in a civil cause of action for 1libel,
slander or any other relevant tort arising out of activities
in carrying out the provisions of this ch p; and the party

bringing the action was not substantially justifi in in

so. For urpose of thi aragraph a r in i

"substantially justified"” if the proceeding had a_ reasonable
basis in law or fact at the time that it was initiated.

5. Conduct of examipations. The following provisions govern

the conduct of examinations.

A. Upon determining that an examination should be

conducted the superintenden hall iss n xamination
warrant appointing one or more examiners to perform the

examination and instructing them as to the scope of the
examination. In conducting the examination, the examiner
shall observe those guidelines and procedures as the
superintendent considers appropriate.

B. Every licensee or person from whom information is sought
and its officers, directors and agents shall provide to the

examiners timely, convenient and fre acge all
reasonable hours at its offices to all books, records,

accounts, papers, documents, assets and computer or other

recordings relating to the property, assets, business and
affairs of the licensee or person being examined, The

officers, directors, employees and agents of the licensee or
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person shall facilitate the examination and aid in the
examination insofar as it is in their power to do so. The
refusal of a licensee, by its officers, directors, employees
or agents, to submit to examination or to comply with any
reasonable written request of the superintendent is grounds
for suspension or refusal of r nonrenewal of ny licen

or authority held by the licensee to engage in the business
of settlements or other business subject to the
superintendent's jurisdiction. Any proceedings for
suspension, revocation or refusal of any license or

authority must be conducted pursuant to Title 5, chapter
37 ch r 4.

C. The superintendent has the power to issue subpoenas, to

admini r oaths and to examine under h an erson_as

any m r rtinent he examination. Upon the failur
or refusal of a person to obey a subpoena, the
superintendent may petition a court of competent

jurisdiction and, upon proper showing, the court may enter
an order compelling the witness to appear and testify or
produce documentary evidence, Failure to _obey the court
order is punishable as contempt of court.

D. When making an examination under this chapter, the
superintendent may retain attorneys, appraisers, independent
actuaries, independent certified public accountants or other
professionals or specialists as examiners, the reasonable
cost of which must be borne by the licensee that is the
subject of the examination.

E. This chapter may not be construed to 1limit the
superintendent’s authority to terminate or suspend an
examination in order to pursue other legal or regulatory
action pursuant to the insurance laws of this State.
Findings of fact and __conclusions made _pursuant to any
examination are prima facie evidence in any legal or
regulatory action.

F. This chapter may not be construed to 1limit the
superintendent’'s authority to use and, if appropriate, to
make public any final or preliminary examination report, any
examiner or 1licensee workpapers or other documents or any
other information discovered or developed during the course
of any examination in the furtherance of any legal or
regulatory action that the superintendent may, in the
superintendent's sole discretion, consider appropriate.

6. Examination reports. Examination reports may be composed
of f appearin n the books records r ther
ents of the licensee or its agen or other rson xamined
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or as ascertained from the testimony of its officers or agents or

her rson in concernin i ffair n £ h
conclusions and recommendations as th xaminers find r nabl
warr from h £ . N 1 r han followin
completion of the examination, the examiner in charge shall file
under h with the rintendent a verifi wri nr by £
examination. Upon receipt of the verified report, the

superintendent shall transmit the report to the licensee
examined, together with a mnotice that affords the licensee

examined a r nable o rtunity of n mor han s
make a wri n submission or re 1l with r ny m r
contained in the xaminati report, In h ven h
superintendent determines that regulatory action is appropriate
as _a result of an examination, the superintendent may initiate
n r in T ion rovided by law.
7. Confidentiality of examination information. The
isclosure of information is vern by this su ion.

A. Names and individual identification data for all viators
and insured persons are consider ri e an nfidential
information and may not be disclosed by the superintendent,
unless required by law.

B. Except as otherwise provided in this chapter, all
examination reports, workpapers, recorded information,
documents and copies thereof produced by, obtained by or
disclosed to the superintendent or any other person in_the
course of an examination made under this chapter, ox in_the
course of analysis or investigation by the superintendent of
the financial condition or market conduct of a licensee, are
confidential by law and privileged, are not subject to
subpoena and are not subject to discovery or admissible in

evidence in any private c¢ivil action. The superintendent is

authorized _to wuse the documents, materials or other
information in the furtherance of any regulatory or legal
action brought as part of the superintendent's official
duties.

For the purposes of this paragraph and paragraph C,

"chapter" includes the law of another state or jurisdiction
that is substantially similar to this chapter.

C. Documents, materials or other information, including,
but not 1limited to., all workpapers and copies thereof, in
the possession or control of the National Association of
Insurance Commissioners, or its successor organization, and
its affiliates and subsidiaries are confidential law an

privileged, are not subject to subpoena and are not subject
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to discovery or admissible in evidence in any private civil
action if they are:

1 Cre rod r obtained b r discl
the National Association of Insurance Commissioners, or
its ce r organization an i ££il1i and
subsidiaries in the course of assisting an examination
made under this chapter or assisting a superintendent
in the analysis or investigation of the financial
condition or market conduct of a licensee; or

2) Discl he National As iation of Insuran
Commissioners, or its successor organization, and its
affiliates and subsidiaries under paragraph D by a
superintendent.

D. The superintendent and any person that receives
documen material or other information while acting under
the authority of the superintendent, including the National
Association of Insurance Commissioners, or its successor
organization, and its affiliates and subsidiaries, may not
testify in any private civil action concerning any
confidential documents, materials or information subject to
paragraph A.

E. In order to assist in the performance of the
superintendent's duties, the superintendent:

(1) May share documents, materials or other

information, including the confidential and privileged
documents, materials or information subject to
paragraph A, with other state, federal and
international regulatory agencies, with the National
Association of Insurance Commissioners, or its
SUCCessor organization, and its affiliates and
subsidiaries and with state, federal and international
law enforcement authorities, as long as the recipient
agrees to maintain the confidentiality and privileged
status of the documents, materials, communication or
other information; and

2) May receive documents, materials mmuni ion r
information, including otherwise confidential and
privileged documents, materials or information, from
the National Association of Insurance Commissioners, ox
its successQor organization nd its affilia and

subsidiaries and from regulatory and law enforcement
officials of foreign or other domestic jurisdictions
and shall maintain as confidential r rivil d an

doc nt, material or information received with notice
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or the understanding that it is confidential or
privileged under the laws of the jurisdiction that is
the source of the document, material, or infgrmggign,

F. A_ waiver of any applicable privilege or claim of
confidentiality in the documents, materials or information
does not occur as a result of disclosure to the
superintendent under this section or as a result of sharing
as_authorized in paragraph E.

G. A privilege established under the law of any state or
jurisdiction that is substantially similar to the privilege
established under this subsection is available and enforced
in any proceeding in, and in any court of, this State.

H. This chapter may not prevent or be construed as
prohibiting the superintendent from_ disclosing the content
of an examination report or preliminary examination report
or results, or any matter relating thereto, to the
superintendent of insurance of any other state or country or
to law enforcement officials of this State or any other
state or an agency of the Federal Government at any time or
to the National Association of Insurance Commissioners, or
its _successor organization, as long as such agency or office
receiving the report or matters relating thereto agrees in
writing to hold it confidential and in a manner consistent

with this chapter.

8. Conflict of interest. The following provisions apply.

A. An examiner may not be appointed by the superintendent
if the examiner, either directly or indirectly, has a

conflict of interest or is affiliated with the management of

Oor owns a pecuniary interest in any person subject to

examination under this chapter. This section may not be
construed to automatically preclude an examiner from being:

(1) A viator:

(2) An insured in an insurance policy acquired pursuant
to a settlement contract: or

(3) A beneficiary in an insurance policy that is
proposed to be acquired pursuant to a settlement
contract.,

B. Notwithstanding the requirements of this subsection, the

superintendent may retain from time to time, on _an
individual basis, qualified actuaries, certified public
ccountants or similar individuals wh ar in ndentl
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practicing their professions, even though these persons may

from time to time be similarly employed or retained by
ersons jec o examination under this ch r.

9, Investigative authority of superintendent. In addition
to the authority granted pursuant to section 220, the
superintendent may investigate persons engaged in the business of

ettlemen and erson uspecte of ngagin in fr len

viatical or life settlement acts.

§6808. Disclosure

A--viakieal With each application for a settlement, a
settlement provider eo¥---independent--—riatical--predueer shall
disclose in writing at least the following infermatioen
disclosures to ¢he--wviate¥r—-prieor---to---the --date--the--viakical
settlement-contract-4is -signed-by-the a viators+, Disclosure to a

viator must include distribution of a brochure, approved by the
superintendent, describing the process of settlements. The

disclosures must be provided to the viator no later than the
time the application for the settlement contract is signed by all
parties and must be signed by the viator and the settlement
provider and provide the following information:

1. Alternatives or options. Possible alternatives to or
options that can be used in conjunction with wiakieal settlement
contracts fer--persens--with - catastrophic--er--1ife-threatening
illnesses, including, but not 1limited to, accelerated death
benefits or policy loans offered by the issuer of the 1life
insurance policy;

2. Federal tax implications. The fact that some or all of
the proceeds of the wiatieal settlement contract may be free from
federal income tax under the federal Health Insurance Portability
and Accountability Act of 1996, Public Law 104-191; and that
restrictions, qualifications and other tax laws, particularly
those of the state in which the viator resides, may apply and
assistance should be sought from a professional tax advisor;

3. State tax implications. The fact that some or all of
the proceeds of the wiatieal settlement may be free from state
income tax under section 6809+ and that restrictions,
qualifications and other tax laws, including those of the Stake
state in which the viator resides, may apply and assistance
should be sought from a professional tax advisor;

4. Claims of creditors. The fact that proceeds of the
viatieal settlement could be subject to the claims of creditors;
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5. Effect on government benefits. The fact that reeeipts
receipt of wiatieal--settlements the proceeds of the settlement
may adversely affect the recipient's eligibility for Medicaid or
other means-based government programs, benefits or entitlements
and that advice should be obtained from the appropriate agencies;

6. Right to rescind. The poliey--owner's-or--gertificate
helder's fact that the viator has the right to rescind a wviatieal
settlement contract before the earlier of the--30th--day 30
calendar days after the date upon which the wiatieal settlement
contract is executed by beth all parties or the--tbth-day 15
calendar days after the date upon which payment is received by

the viator as provided in section 6809s-and. If exercised by the

viator rescission i effective nl if h noti f h

rescission is given and repayment of all proceeds and any
remiums, loan nd loan inter the settlemen rovider i

made within the rescission period. If the insured dies during
the rescission period, the settlement contract is deemed to have

been rescinded, subiject to repayment of all proceeds and any

premiums, loans and loan interest to the settlement provider:

7. Potential reduction or loss of bemnefits to beneficiary.
The fact that a--conseguence- -of-the--viatical-settlement--will -be
the-loss -0f-some-or- all -of-the -death -benefit- payable--under -the
life--dnsurance -peliey-er-certificate -te-the-current-beneficiary
or-beneficiaries of-the- polioy -or-certificate- being-viaticaked~r
entering into _a settlement contract may cause other rights or
benefits, dincluding conversion rights and waiver of premium
benefits that may exist under the policy or certificate, to be
forfeited by the viator and that assistance should be soughf from

a financial adviser:

8. Funds. The fact that funds will be sent to the viator
within 3 business days after the settlement provider has received
the dinsurer's or group administrator's acknowledgment that
ownership of the poelicy or interest in the certificate has been
transferred and the beneficiary has been designated; and

9. Privacy disclosure. A statement containing the
following language: "All medical, financial or personal
information solicited or obtained by a settlement provider or
settlement producer about an insured, including the insured's
identity or the identity of family members, a _spouse or a
significant other, may be disclosed as necessary to effect the
settlement contract between the viator and the settlement

provider. If you are asked to provide this information, you will
be ask to consent to the disclosure. The information may be

provided to someone who buys the policy or provides funds for the
purchase. You may be asked to renew your permission to share
information every 2 years."
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Sec. 11. 24-A MRSA §6808-A is enacted to read:

8-A.

1. Contact with insured. The insured may be contacted by
either the settlement provider or its authorized representative
for the purpose of determining the insured's health status. This
contact is limited to once every 3 months if the insured has a

life expectancy of more than one year and no more than once per
month if the insured has a life expectancy of one year or less.

2. Additional disclosures. A settlement provider shall
provide the viator with at least the following disclosures no
later than the date the settlement contract is signed by all
parties. The disclosures must be conspicuously displayed in the
settlement contract or in a separate document signed by the
viator and the settlement provider or settlement producer and
must provide the following information:

A, The affiliation, if any, between the settlement provider

an the issuer of the insurance olic to b acquired
pursuant to a settlement contract:

B. The name, address and telephone number of the settlement

provider:

C. If an insurance policy to be purchased has been issued
as a joint policy or involves family riders or any coverage
of a life other than the insured's under the policy to be
purchased, information regarding the possible loss_ of
coverage on the other lives under the policy and advice to

consult with the viator's insurance producer or the insurer
issuing the policy for advice on the proposed settlement;

D. The dollar amount of the current death benefit payable
to the settlement provider under the policy or certificate.
If known, the settlement provider shall also disclose the
availability of any additional guaranteed insurance
benefits, the dollar amount of any accidental death and

dismemberment benefits undex the policy or certificate and
the settlement provider's interest in those benefits: and

E. The name, business address and telephone number of the
independent 3rd-party escrow agent and the fact that the
viator may inspect or receive copies of the relevant escrow
or trust agreements or documents.
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Notice of i rshi T ici
settlement provider transfers ownership or changes the
beneficiary of the insurance policy. the settlement provider

shall communicate the change in ownership or bemneficiary to the
insur within 20 d after th han

Sec. 12. 24-A MRSA §6809, as amended by PL 2003, c. 320, §1,

is further amended to read:
§6809. General provisions for settlement contracts

1. Prior conditions. A wviatieal settlement provider
entering into a wiatieal settlement contract with a viator shall
first obtain:

A. If the viator is the insured, a written statement from a
licensed attending physician that the viator is of sound
mind and under no constraint or undue influence to enter
into a settlement contract;

B. --A- Prior to or at the time of execution of the
settlement contract, a witnessed document in which the
viator consents to the wiatieal settlement contract,
aeknewledges---that---the - -insured- - -has --a---catastrophic--er
iife-threatering-illness, represents that the insured viator
has a full and complete wunderstanding of the wviatieal
settlement contract and that the insured yiator has a full
and complete wunderstanding of the benefits of the 1life
insurance policy and, acknowledges that the insured viator
has entered into the wiatieal settlement contract freely and
voluntarily and, for persons who are terminally 3ill or
chronically ill, acknowledges that the insured is terminally

ill or chromically ill and that the terminal or chronic
illness was diagnosed after the life insurance poligy was

issued; and

C. Notwithstanding section 2159, subsection 3 or any other
provisions of state law, a witnessed document in which the
insured consents to the release of the insured's medical

records to a settlement provider and, if the life insurance

policy was igssued less than 2 vears from the date of
application for a settlement contract to the insurance
compan hat issued the life insurance 1i overi h

life of the insured.

The insurer shall respond to a request for verification of
coverage submitted by a settlement provider not later than 30
lendar days of the date the r est is received. The requ
for verification of coverage must be made on a form approved by
the superintendent. In its response, the insurer shall indicate
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whether a n the medical evidence an rovided

the insurer intends to pursue an investigation regarding the
validity of the insurance contract.

2. Confidentiality of medical information. All medical
information solicited or obtained by any licensee is subject to
the applicable provisions of state law relating to
confidentiality of medical information.

3. Unconditional rescission. All wviatieal settlement
contracts entered--inkte--in--this--State--or--entered--into--with
residents-—of--this--Stakte must contain a provision £fer--an
unegenditional-recission -peried--of - the--earlier-of--the-30th--day
after--the -date--upon - which--the - viatical--settiement - contract--is
exeeuted--by--beth- parties -o¥--the -1bth- -day--after--the--date--upen
whieh- payment--is -reeeived-by--the -viakter that the viator has the
right to rescind a settlement contract before the earlier of 30
calendar days after the date upon which the settlement contract

is executed by all parties or 15 calendar days after the date
upon which payment is received by the viator as provided in

section 6808. Reeissien Rescission if exercised by the viator is
effective only if both notice of the reeissien rescission is
given and a full return-of--funds -to-the-trustee-or--eserow-ageat
repayment of all proceeds and any premiums, Jloans and loan
interest to the settlement provider is made within the reeission
rescission period. If the insured dies during the rescission
eri h lemen ntract is deemed to have been r in
c O _repaymen f all proceeds and an remiums, loan nd

loan interest to the settlement provider.

4. Transfer of insurance policy. Immediately--upon-reeeipt
from--the - ristor - of--documents--to--effeeckt --the - transfer-—-of--the
insuranee- poliecy,--the -viatieal The settlement provider shall pay
the - proceeds -of--the-settlement-teo--an-eserow-—or-trust—-aceount
managed-- by --3n --independent--trustee - -Or--eserow--—agent---in--a
state-chartered--or--federaily--ehartered--£finaneial--institution,
whese--depesits-—are --insured - by - the--Federal--Pepesit--Insurance
GCorporation--or--iE6--65u@ee560F,—-pending--acknowledgment--e£--the
transfer-by-the--issuer--of-the-poliey instruct the viator to send
the executed documents regquired to effect the change in ownership
or assignment or change in beneficiary directly to the
independent escrow agent. Within 3 business days after the date
the escrow agent receives the document, or from the date the
settlement provider receives the documents, if the viator
erroneously provides the documents directly to th rovider he
settlement provider shall pay or transfer the proceeds of the
settlement into an escrow _or trust account maintained in a state

or federally chartered financial institution whose deposits are
insured by the Federal Deposit Insurance Corporation or its
successor. Upon payment of the settlement proceeds into the
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row n h row n hall liver h iginal

change in ownership or assignment or change in ici m

t h lement provider or rel rovider tr n th
row nt' r i f h know n h

complet ransfer wnership or ignmen r i ion of

beneficiary from the insurance company, the escrow agent shall

pay the settlement proceeds to the viator. The-trustee-er-esarew

agent-shalil- transfer--the -preceeds-due-+to-the-wiator-or-otherwise
aeeerding--to--the - viater'e -written-instruections--immediately-upen
reeeipt-of-acknowledgment-of-the-transfer-from-the-insurer~

5. Effect of failure to temnder comnsideratiom. Failure to
tender consideration for the wiatieal settlement under the terms
of the wiatieal settlement contract renders the contract voidable
for 1lack of consideration wuntil the time congideration is

n n h i r.

6+--Unlicensed -provider~---An--independent-riatical-produeer
o ¥ - vHatieal- producer -may - aet- receive -a-feey--comnicsion--6r-other
valuable--consideration -fer--services ~from -a--viatical--settlement
provider--not -dicensed -in--this -State--as--a-viatical--settlement
provider-with-respeet-to-viaktical-sekttlements-in-this-State~

7 ~--Ineome~ - - Income- received -by -the- ordiginal--pelicyowner -or
original-gcertificate--holder-from-a-viatical-settlement--gontract
is-subjeect-to--state -income-tax--only -te-the-extent--the--income -is
subjeet-to-federal-income-tax~

8. --Advertising- standards. - - The- following -regquirements -apply
to-advertising~

Av--Adveriising-must- be- truthful- and may -net-mislead-by-£faet
er-implieation~

Bvr---The - names--ef--licensed-wiatical -settlement--providers,
viatieal--producers -and--independent-viatieal-producers--must
be-<¢learly—-identified -in-ali-advertisements- placed--by-these
entities

9. Contacts with the insured. An insured may designate one
or more adult individuals in regular contact with the insured as
the individual for all inquiries regarding the insured's health
status and, if that designation is made, a wiatieal settlement
providery-viatical--producer -or-independent--iatical -producer may
not make these inquiries to the insured unless the settlement
providery--producer-or--independent--preducer is unable, for more
than 30 days, to contact the designee after diligent effort. The
insured may change this designation at any time upon written
notice to the settlement provider,--independent--preducer—-or
produecer, Contacts with the insured for the purpose of
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determining the health status of the insured after the wiatieal
settlement has occurred are limited to once every 3 months for
insureds with an estimated life expectancy of more than one year
and once per month for insureds with a life expectancy of one
year or less. The wiakieal settlement provider er--viatieal
settlement-breker shall explain to the insured the procedure for
these contacts prior to the time the--insured-eanters--inte the
viatieal settlement contract is entered into. The limitatiom in
this rule on contacts does not apply to contacts made for reasons
other than determining the insured's health status or necessary
to maintain the policy in force. Settlement providers _are
responsible for the actions of their authorized representatives.

Sec. 13. 24-A MRSA §§6810 to 6812, as enacted by PL 1997, c.
430, §1 and affected by §2, are amended to read:

§6810. Rules

The superintendent may adopt rules implementing this
chapter r--including -establishing- standards -for- reasonableness —of
payments-to--viaters-under--a-viatical--settlement-eontaet. These
rules are routine technical rules under Title 5, chapter 375,

subchapter II-A 2-A. Rules may be adopted to:

1. Standards for evaluating reasonableness of payments.
Establish standards for evaluating the reasonableness of payments

i rs nder viatical ettlement contr ni when the
insured in the policy that is the subject of a settlement

contract is terminally ill or chronically ill. This authority
includes, but is not 1limited to, regulation of discount rates
used to determine the amount paid in exchange for assignment,

transfer, sale, devise or bequest of a benefit under a 1life
insurance policy:

2. Licensing requirements and standards. Establish
ropri licensin reguirements nd standards for continued

licensure for settlement providers:

3. Mechanism for financial accountability. Require a bond
or other mechanism for financial accountability for settlement
providers:

4, Govern relationship and responsibilities. Govern the
relationship and responsibilities of both insurers and settlement
providers and settlement producers and others in the business of
settlement during the period of consideration or effectuation of
a_settlement contract:; and

5. Implement other requirements. Implement any other
requirements of this chapter.
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§6811. Prohibited practices and provisions under policies

1. Assigmment. The following provisions govern assignment.

A. A policy of individual or group life insurance that
permits assignment issued or delivered in this State may
not, in any way, restrict the-insured a person from making
an absolute assignment of rights for consideration.
Prohibited restrictions include, but are not 1limited to,
assignments only as a gift and without consideration,
assignments only to a limited c¢lass of persons and
assignments only to a natural person and not to a legal
entity.

B. A life insurance company that acknowledges and records
an absolute assignment of life insurance policy or rights
under a group life insurance policy may rely solely on the
authorization of the assignor to make the assignment and the
life insurance company is not obligated to ingquire into the
validity, sufficiency or terms of the assignment. In
acknowledging and recording an assignment, a life insurance
company acting in good faith and reliance on the
presentation of the absolute assignment, acts in a
ministerial capacity and may exhibit no discretion as to
whether an assignor may make the assignment or whether the
assignment conforms with applicable law.

2. Rights under an assigmment. The following provisions

apply to an assignment.

A. For life insurance contracts that permit assignment:

(1) An--insured A person has the right to assign,
transfer, sell or bequeath the ownership of or death
benefit payable under a life insurance policy or
certificate at any time for any remaining portion of
that coverage after exercising any option for
accelerated benefits;

(2) An-insured A person also has the right to assign,
transfer, sell, devise or bequeath the ownership of or
death benefit payable under a life insurance policy or
certificate if that coverage is on disability waiver of
premium at any time; and

(3) The absolute assignee of an individual life
insurance policy or of all rights under a group life
insurance policy has all rights at law or in equity as
the assignor held under that policy, including, but not
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limited to, the right to convert the coverage to an
individual policy, the right to timely notice of the
right to that conversion at the time that right
accrues, the right to make premium payments or take
such other action as may be necessary under the policy
in order to preserve the value of the coverage
assigned, the right to receive information concerning
the coverage, the right to receive notice of a lapse or
discontinuation of coverage, the exclusive right to
exercise any options concerning the assigned coverage
during an open enrollment period and all such other
rights and privileges initially granted to the-iasured
a person under the terms of the individual or group
life insurance policy.

B. An-insured A person has the right to exercise any option
for accelerated benefits under the terms of any individual
or group life insurance policy at any time for any
unassigned portion of that policy or certificate.

3. Failure to give mnotice under group 1life insurance
policy. If the rights under a group life insurance policy have
been assigned and the administrator of the policy fails to give
notice to the assignee that the-insured a person is no longer a
covered person under the group and of the right to convert the
policy to an individual life insurance policy, the period of time
during which the assignee must make application for conversion
under the terms of the group life insurance policy begins from
the date the notice is given to the assignee.

4. Riders and postsettlement increases or additions. With
respect to policies containing a provision for double or
additional indemnity for accidental death or any other riders or
additional death benefits, including the increase in the death
benefit in excess of the amount of the death benefits of the date
the wiatieal settlement contract is effected at the time the
policy is assigned, transferred, sold, devised or bequeathed,
unless otherwise mutually agreed to in writing by the viator and
the wiatieal settlement provider, the additional amount remains
payable to the beneficiary last named by the viator prior to
entering into the wiatieal settlement contract or to such other
beneficiary other than the wiatieal settlement provider as the
viator may thereafter designate or, in the absence of a
designation, to the estate of the viator.

5. Prohibition on settlements. It is a violation of this
chapter for any person to enter into a settlement contract within
a 2-year period commencing with the date of issuance of the
insurance policy or certificate unless the viator certifies to
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th lemen rovider h n I __mor £ h followin

conditions have been met within the 2-year period:

A. Th 1i w i n th i r' rci £
nyversion righ risin u f r r ndivi 1
1i lon h 1l of th im x h

conversion policy plus the time c¢overed under the prior

policy is at least 24 months. The time covered under a group
policy must be calculated without regard to any change in
insurance carriers, as long as the coverage has been

ntin n nder r sponsorship: an

B. The viator mi in ndent viden h
settlement provider that one or more of the following
conditions have been met within the 2-year period:

1 Th vi r r insured i rmin ill r
chronically ill: or

2 The wviator or insur is s of the viator's
entire ownership interest in a closely held corporation
pursuant to the terms of a buyout or other similar
agreement in effect at the time the insurance policy
was initially issued.

6, Submission of certification. If the settlement provider

submits to the insurer a copy of the owner or insured's
certification described in subsection 5 when the settlement
provider submits a request to the insurer to effect the transfer
of the policy or certificate to the settlement provider, the copy
is deemed to conclusively establish that the settlement contract
satisfies the requirements of this section and the insurer shall
timely respond to the request.

§6812. Insurance company practices

1. Duty to provide information. Aa In addition to the
provisions in section 6809, an insurance company that is licensed

to do business in this State shall promptly respond to reasonable
requests for policy information from a wviatieal settlement
providerr-viatieal or settlement producer er-independent-wiatieal
predueer upon the receipt of the following documents in the
office of the insurance company:

A. An authorization signed by the viator to release
specified information regarding the policy or certificate to
a named licensed wiakieal settlement providery--viatieal
settlement--agent or wiaktieal settlement breker producer:;
and

Page 30-LR2724(1)



10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

48

B. A request in writing from the named--licensed -viatiecal
settlement provider,-sHatical--settlement-ageat or wviaktieal
settlement breker producer for the specified policy or
certificate information.

Requests for the following items related to the policy or
certificate being-viatieated th is th j f a lemen
transaction are deemed to be reasonable: ownership of and death
benefits under the policy or certificate; premium information on
the policy or certificate; 1liens, assignments and additional
benefits; waiver of premium; and ownership and assignment
provisions. The information provided must be the most recent
information on file. By rule, the superintendent may specify
additional criteria for information requests deemed reasonable
under this section by a wiatieal settlement provider e¥--an
independent-viatieal-producer.

2. Conversion of group insurance. An issuer or 3rd-party
administrator of a group life insurance policy shall promptly
issue an individual conversion policy if the conversion is being
requested for the purpose of entering into a wviatieal settlement

contract. For the purposes of this section, issuance of such a
policy is deemed timely if it meets relevant standards for
timeliness under chapter 23. This subsection may not be

construed to create any new conversion rights not already granted
by the policy or certificate being wiaktieated acquired pursuant
to a settlement contract.

3. Right to assign rights or bemnefits. Subsection 1 or 2
does not prohibit a viator under a group life insurance policy
from assigning rights or benefits under the policy to a licensed
viatieal settlement provider or converting the coverage to an
individual life insurance policy.

4. Assigoment restrictions prohibited. A policy of group
life insurance issued or in existence in this State that permits
any assignment of a viator's rights may not restrict the viator
from making assignments other than by gift.

5. Purchase of securities. This chapter does not require
notice to the superintendent of, or restrict an insurance company
from investing 1in, or participating in, or purchasing any
securities issued in any transaction including without limitation
any financing, securitization transaction or securities offering
in which the licensed viakieal settlement provider sells,
assigns, transfers, pledges, hypothecates or otherwise disposes
of wiatieal settlement contracts, wiatieated policies acquired

pursuant to settlement contracts or any interest therein.
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Sec. 14. 24-A MRSA §6813, as enacted by PL 1997, c. 430, §1
and affected by §2, is repealed.

Sec. 15. 24-A MRSA §6815, as enacted by PL 1997, c. 430, §1
and affected by §2, is amended to read:

§6815. Assignment or resale of policies

1. Prohibited transfers. A wviatieal settlement provider

may not sell, assign, transfer or pledge a wiatieated policy

lemen ntr except to a licensed

viatieal settlement provider or a person exempt from licensing
under section 6803 er-6813.

2. Securities registration. Any sale by a wviatieal
settlement provider of wviatieal settlement contracts, wviatieated
policies acgqguired pursuant to settlement contracts or interests
in--a--viatieal-settlement- gontract -or- viaticated -peliey therein
that constitute a '"security" within the meaning of the United
States Securities Act of 1933, as amended, or the Revised Maine
Securities Act, as amended, must be registered under those
statutes unless there is an available exzemption from registration
under those statutes.

Sec. 16. 24-A MRSA §6816, as enacted by PL 1997, c. 430, §1
and affected by §2, is repealed.

Sec.17. 24-A MRSA §§6817 to 6819 are enacted to read:
6817. A rtisi £ 1 n

1. Advertising for settlements. Every settlement provider

licensee shall establish and at all times maintain a_system of
control over the content, form and method of dissemination of all
advertisements of its contracts, products _and services. All
advertisements, regardless of by whom written, created, designed
r _pr nted T he r nsibili of th m rovider
licensee, as well as the individual who created or presented the
advertisement. A s m £ ontrol mu incl rovidin
regular routine notification, at least once a year, to agents and

others authorized by the settlement licensee to disseminate
advertisements; the notification must include the requirements
and procedures for approval of any advertisements not furnished
by the settlement provider licensee prior to the advertisements'
use.

2. Form and content. Advertisements must be truthful and

not misleading in fact or by implication. The form and content of
an _advertisement of a settlement contract must be sufficiently

complete and clear so as to avoid deception. It may not have the
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capacity _or tendency to mislead or deceive. Whether an

advertisement has the capacity or tendency to mislead or deceive
must be determined by the superintendent from the overall
impression that the advertisement may be reasonably expected to

rea upon rson of average educati r intelligen within

the segment of the public to which it is directed.

3. Standards for disclosure. An advertisement must comply

with ndar for isclosure determin r h
rintendent,

4. Applicability. This s ion appili an rtisement
of settlement contracts or related product r services intended
for i mination in this e includin vertisin n_th
Internet viewed by persons located in this State. If disclosure
requirements are established pursuant to federal regulation, this

section must be interpreted so as to minimize or eliminate
conflict with federal regulation whenever possible.

§6818. Fraud prevention and control

1. Fraudulent viatical or life settlement acts prohibited.
Notwithstanding any other provision of law to the contrary:

A, A rson may not commit a fraudulent viatical or 1life
settiement act:

B. A person may not knowingl or intentionall interfere
with the enforcement of the provisions of this chapter or

investigations of suspected or actual violations of this

cha r: an

cC. A__person in the business of settlements may not
knowingly or intentionally permit any person convicted of a
crime involving dishonesty or breach of trust to participate
in the business of settlements.

2. Fraud _ warning _required. Settlement
applications for settlements, regardless of the form of

transmission, must contain the following statement or a
substantially similar statement: "Any person who knowingly

presents false information in an application for insurance or a
settlement contract is guilty of a crime and may be subject to
fines and confinement in prison." The 1lack of a statement as
required in this subsection does not constitute a defense in any
prosecution for a fraudulent viatical or life settlement act,

3. Mandatory reporting of fraudulent viatical or 1life

settlement _acts. Any person engaged in_the business of
settlements having knowledge or a reasonable belief that a
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fr lent viatical or 1if lemen i in ill r

has bheen committed shall provide to the superintendent the
information r ir n in manner r ri h
superintendent. Any other person having knowledge or a
reasonable belief that a fraudulent viatical or life settlement
i in will r h mmi i h
ri nden information r ir n j r
r ri h rin nt.
4 Immuni from liabili Ex rovi in
subsection 5, civil 1liability may not be imposed on and a cause
£ ion n i from rson’ furnishing in ion
concernin u ntici r compl f len
iatical r 1lif men acts r X mpl
fraudulent insuran cts if the information is provided to or

received from:

A. The superintendent or the superintendent's employees,
agents or representatives;

B. Federal, state or local law enforcement or regulatory
officials or their employees, agents or representatives;

C. The National Association of Insurance Commissioners or
its su sor rganization National A iation f
Securities Dealers or its successor organization, the North
American Securities Administrators Association or its
successor organization, or their employees, agents or
representatives of these organization, or other regulatory
body oqverseeing 1life insurance, settlements securities or
investment fraud:

D. A rson involved in the revention an ion £

fraudulent viatical or life settlement acts or that person's
agents, employees or representatives; or

E. The life insurer that issued the life insurance policy
covering the life of the insured.

5. Exception. The following provisions apply to the
imposition of civil liability arising from information provided

t receiv from the rintenden r the s rintendent’
empl n r repr ntatives,
A. Subsection 4 does not apply to statements made with
actual malice. In an action brought against a person for

filing a report or furnishing other information concerning a
fraudulent viatical or life settlement act or a fraudulent

n
insurance act, the party bringing the action shall plead
specifically any allegation that subsection 4
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furnishing the inf . 1id wit] tual mali

B,  Subsection 4 does not apply to a person's furnishing
. n © ;
;nig;@g&fg?___ggnggzﬁ;?g__E;hif___f%;ign_i_T_ggn_TJuuwmgfg%L

w T ! £ n £ h
i1 . ivil c : ; libel
1 r rel n r risin iviti
i £ thi r

! ied" if it h
W h im h it w initi
D i ion n r r modi n w
rivil r_imm i ) n
in ion 4

6. Confidentiality, The following provisions apply.

A T n n viden r
subsection 4 or obtained by the superintendent in an
investigation of sugpected or actual fraudulent viatical or
1i n i rivil i i i
n 1i r rd under Title 1 h n i n
subject to discovery or subpoena in a c¢ivil or criminal
action,
B, Paragraph A does not prohibit release by the
superintendent of documents and evidence obtained in an
in i i £ r 1l fr n iati r
life settlement acts:
In ministrativ r judicial r in
nfor law ini r h ri ndent:
2 T ral r 1 1 law rcemen by
r r nci rganizati ish r
the purpose of detecting and preventing fraudulent
viatical or 1life settlement acts or to the National
Association of Insurance Commissioners or its successor

organization; or
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3 A iscretion f h rinten

rson in th usin f settlemen h i

by a fraudulent viatical or life settlement act.
C. Release of umen an viden nder r h B
n r r modif rivil i A,
7 r law nfor n r r T ri Thi
ion not:
A. Preem he hori r reliev h f her law
enforcement or regqulatory agencies to investigate, examine
an r violati f law;
B. Pr r prohibi r from disclosin ntaril

information concerning viatical or life settlement fraud to
a_ law enforcement or requlatory agency other than the

bureau; or

C. Limit the powers granted elsewhere by the laws of this

State to the superintendent or an insurance frauyd unit to
investigate and examine possible violations of law and to

take appropriate action against wrongdoers.

8. Viatical or 1if ettl n ifr initiati « In

accordance with this subsection, a settlement provider licensee
must have in place antifraud initiatives reasonably calculated to

detect rosecute n reven fraudulent viatical r 1lif
settlement acts.

A, At the discretion of the superintendent, the
superintendent may order, or a licensee may request and the
superintendent may grant, such modifications Qf the required
initiatives under paragraph B as necessary to ensure an
effective antifraud program. The modifications may be more
or less restrictive than the required initiatives as long as
the modifications may reasonably be expected to accomplish
the purpose of this subsection.

B. Antifraud initiatives must include:

(1) Fraud investigators, who may be employvees of a

settlement provider or independent contractors:; and

2 An antifraud plan, which mu ubmi h
superintendent. The antifraud plan must include, but is
not limited to:

A _description of th rocedur for in
and investigating possible fraudulent viatical or
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life settlement acts and procedures for resolving
material inconsistencies between medical records

nd insuran 1i ion
{b) A description of the procedures for reporting
possible fraudulent wviatical or life settlement
acts to the superintendent;

{c) A description of th lan for antifrau
education an raining of underwriter n her

personnel;: and

description r har linin he
organizational arrangemen £ h ntifrau
personnel who ar responsible for the

investigation and rgpArglng of possible fraudulent
viatical or life settlement acts and investigating

unresolved material inconsistencies between
medical records and insurance applications.

C. Antifraud plans submitted to the superintendent are

privileged and confidential and are not a public record
under Titl 1 chapter 13 or subjec dai ver r

subpoena in a civil or criminal action.
6819, Civil r dies; individual remedy

1. Civil remedies and enforcement. In addition to the

penalties available pursuant to section 6814, the superintendent
may assess fines or take any other enforcement action permitted

nder section 12-A against an erson_ who violate n rovision
of this chapter.

2. Superior Court action. Any person who is injured by any
action of a person in violation of this ch er ma ring an
action in Superior rt. The r irements for noti nd filin
of a cause of action under this subsection are governed by the
Maine Rules of Civil Procedure. The person may recover damages,
together with costs and disbursements.

3. No private right of action. Except as specifically

provided imn subsection 2, this chapter provides no express or
impli rivate right of action.

SUMMARY

This bill is submitted pursuant to Public Law 2003, chapter
320, which directed the Superintendent of Insurance to convene a
working group to review current law on viatical settlement
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contracts and to submit recommended legislation to specifically
permit life settlement contracts and to make any other necessary
changes to the laws regulating wviatical settlement contracts.
Maine law currently permits the use of viatical settlements but
does not permit life settlements. While both settlements involve
the sale of a 1life insurance policy or certificate for
consideration, viatical settlements may be entered into only when
the insured is either chronically or terminally ill, whereas,
under a life settlement contract, these criteria need not be
present., This bill amends Maine's current 1law on viatical
settlement contracts to expressly permit life settlement
contracts in accordance with requirements similar to those
applicable to viatical settlements. The proposed amendments are
consistent with the most recently adopted National Association of
Insurance Commissioners Viatical Settlements Model Act.
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