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119th MAINE LEGISLATURE 

FIRST REGULAR SESSION-1999 

Legislative Document No. 411 

H.P.303 House of Representatives, January 14, 1999 

An Act to Amend the Amount of Retainage on Public Building Contracts. 

Reference to the Committee on State and Local Government suggested and ordered printed. 

Presented by Representative MUSE of South Portland. 
Cosponsored by Representatives: BROOKS of Winterport, BUMPS of China, GLYNN of 
South Portland, MENDROS of Lewiston, QUINT of Portland. 
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Be it enacted by the People of the State or Maine as follows: 
2 

Sec. 1. 5 MRSA §1746, as amended by PL 1989, c. 483, Pt. A, 
4 §19, is further amended to read: 

6 S1746. Retention of part of contract price prohibited 

8 *!l Except as provided in section 1746-A. in any contract 
awarded for any public improvement the State shall withhold 5% of 

10 the money due the contractor until the project under the contract 
has been accepted by or for the State, except that when the 

12 contract has been substantially completed the State may. upon 
request, further reduce the amounts withheld if it aeems 

14 ~etermines it desirable and prudent. 

16 gRae~-~~~-maae-~-~~-ay-~~-S~a~e-~~-~-aRY 

PQBlie---~~~---~~---effieial---~~~~----~~~---~he 
18 eeRss~Qesie!lT-impEeyemeR~-e~-~~~-~-~~~~~-waY&r-Feae&-eF 

B~ia~es--~~-~~~F~&a~&--WAieA7--~--*awr--a~~--~---~he 

20 sQpe~yisie!l-~--~he-~~~-~~-~EaRspeE~a~ieR7-~~-ee!l~Eae~eF 

maYT-~Eem-~~~~~~~r-wi~heFaw-~he-wh~~~-~-~~~~~-&~-~he 

22 ameQ!l~-~~~-f&F-~~-~-.~h~-~~~~~-PQESQaR~-~~-~he 

~e~ms-~~-~~-eeR~Eae~T-~-~~~~-wi~h-~-~~~~--ef 

24 S~ate~--~-~~--&eF~i~iea~--ef--~~--~~--S~ates 

~EeaSYEy--ee!laST--YRi~ea--Ssa~es--SEeaSQFY--ResesT--YRi~ea--S~a~es 

26 S~eaSQFY--&eF~i~iea~e&-~~-~~~--Yni~~-S~a~eG--~FeaSQFY 

BillsT-~-~-eE-~~-~-~he-S~a~~-~~ai&&-eE-~~~-aRY 

28 pe~i~ieal-~~~~~~~-~he-S~a~~-~-~ai&&r-Ne-~-~~~-Be 
wi~haFawR-4R-~~~-~-maF*e~-ya~ye-~-~~~~~-a~-~he 

30 ~ime-ef-4epeG4~-e~-~-~~~-~~~~-&~h-&eeQFi~ie&r-whieheyeF 
is-lewe~ ... 

32 
~he-~~~aG~E~-~-~~~-&ha**-ee~~ee~-~~--int~~_&F-i!le9me 

34 WheR-4Qe-~~~~~~~~-&e-aepesi~ea-aR£-~~-~-~he-sameT 

whe!l--aRe--a&-~~~~r-~~-~~-~~~~--whe--aepesi~ea--~he 

36 geli~asi9Rs ... -~~-~~~~&i~-is-~~~~-~9Fm-e~-~~r-~he 
~~easQ~e~-ef-S~a~~-G~~-~~~-~~~-i~~a~QFe&-~9-the 

38 e9Rs~ae~9~ ... -~he-~~~~-~-S~a~-shall-ha~~-~~~--~-eRseF 
iR~9--a-~R~~~-~~-~~-~~~-~-Ra~~~a~--aaRk7--~~QS~ 

40 e9mpaRy-~--safe-~~--e9mpaRy-~~~-iR-~-g!l~laRa-~--New 

¥e~k-~it~-~~--eQs~eaial-~~-~-SeFyiei!l~-~~-~-seeQ~ities 

42 Qepesi~eQ-w4~A-~~~~-~e-~Ais-~~~~~-~-&&F~~&-shall 

eeRsis~-ef-~h~-G~~~~~-~~~~-~~_&~-a**-se~yiees 

44 ~e~Qi~eQ-~9-effeetQa~e-~he-PQEpeSes-ef-~his-see~ie!l ... 

46 ARy--a~R~--~~-~--~he--S~a~e7--~--~--aRY--PQBlie 

QepaF~me!lt-~-~~~~4~--~heFe9€T-~~-~e--the-~~r~-~--the 

48 ee!ltEaetT-fEem-~h~-~~~~~~~-~-~R~Fa&~Fr-&ha**-Be 

QeQQeteaT-~~~~-~F9ffi-~~--~F~~R-e~-~~-Ee~aiReQ-~~-f9F 

50 whieh-Re-G~e~Ei~y-~~~~~~~-~~-~~-~he-pFeeeees-9f 
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aRy-4~~~~~4-~~~--~-~he-Ja~~e~-~-~~-~&~~ae~~-shall 

2 Be-~~~-~~-peeeiye--1nt~~r-~~--ep--~-~~--~pem 
~hese-seeypi~ies-whieh-pemaiR-a~tep-syeh-ameYR~-has-BeeR-eeeye~eeT 

4 
ARy-~~~~-~e~a4ReQ-~-maQe-9y-~~-eeR~paesep 

6 shall--B&-~~-~-~h~--~peasypep--e~-~~~-~-~~--e~--~he 

p~eeeeype-~e-a~~~~~h-~~~~~~~~~~-&&e~~~~i&~-YRQe~-~his 

8 see~ieRT-~~~~~~-syeh-~~~~~-~~~~-Re~-~~-wi~hey~ 

ppie~-Be~4f4€a~4eB-~e-~~~~~~~~~~~-S~a~-a&Q-~he 

10 ~~easype~--ef--~~--~~&--assi~RmeR~--~ha~~--~---impa~~--~he 

el!fyi~aBle--~~h~s-~~-~~--oon-t~-ao-t-o-r-'-&---&u-£-e-t.-y--~-B--~he--~el;aiReQ 

12 paymeR~s-~--~-l;he-~~~~~~~~-~~~-~heFefe~-~-B-~~-eyeRI; 

ef-~he-~eB~~~€~e~~~-~~~-4~~~~~~~~-~h&-eeR~Fae~-eF 

14 iB-~~~-e~-~~ee~-~~a~~~a~-94JJ6-~-~~~-eBli~a~ieRs 

eeye~ee-By-saie-sy~ety~s-BeReT 

16 
ARy--€eB~~a€~--ma4e--~--~~-~--~~--S~a~er--peli~ieal 

18 sYBeivisieR-~-~~em&&~-e~-~~~~~--~he~ee~-~ha~~--~~-~he 
ees~--ef--&eG&ssa~Y-~~~~~-~~~~r-~~-~--wh~€h--w4JJ--Be 

20 ~el!fyiFee-4~~~B~-~~~~-e~-~he-~~~~~~-~~~-~~-ees~ 

ef-peJJy~4eB-€e-B~~~-~4~~~-y-~~-~-~~~-&y-le~isla~ieR-eF 

22 pe~Ylal;ieRT-~-e~-~~~~-a~~~-~he-~~-eB-~~-Bias 

ape-~~~""~~...(W--~he-p~e:je€~-.f~--wh-~-syeh-€eB~~a€~-~-&-~a4&-e~ 

24 awa~eeeT-shall-ae-paie-~ep-iR-aR-el!fyi~aBle-maRRe~T 

26 ~he--gi~ee~e~--ef--~he--Ry~eay--ef--PYB*ie--*mp~eyemeR~s--may 

apppeye-~e-B~~a€~~-~~~-a-p~eyisieR-fe~-~~1r-~~&a&G~a~-iBeeRI;iYe 

28 fe~-~-ej~~~--G<)fIIf?-],e..t~-Bef.eFe-~he--sohed-uJ-ed--Ga~-wheB-~~-~-Be 
eemeRsI;Fa~ee-~ha~-~he-~~~-~-e-t.4~~~~-~~~-~R-a-f.iRaReial 

30 SaYiR~S-~-~h&-ewBe~-...(W--~e-~-S~a~r--~h~-~~~~-iReeR~iye 

may-~-~-~~ea~e~-~~r-~~-p~e:je€~ee-~~1r-Fa~e-Gf-~~-~e 
32 the-ewRep-ep-the-S~a~eT 

34 Sec. 2. 5 MRSA §1746-A is enacted to read: 

36 §1746-A. R~e~.t.j....Qn of pgL2f._~QP.J~X.D~~.Dl'!Mnt foX state cmd 
major school construction projects 

38 
This section governs the retention of part of the contract 

40 payment for public improvement projects. Nothing in this section 
prevents the withholding of payment to cover good faith claims as 

42 provided in Title 10, section 1118. 

44 

46 

48 

1. Definitions. As used in 
~ontext otherwise indicates, the 
following meanings. 

this section, 
following terms 

unless the 
have the 

A. "Owner" means the State, a school administrative unit or 
a school building committee haying an interest in real 
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2 

4 

6 

8 

10 

12 

~erty on which a public improvement project is or will be 
constructed.... 

S. "Public improvement project" means the construction, 
major alteration or repair of buildings or public works 
owned or leased or hereafter constructed, acquired or leased 
by the State or any department, officer. board, commission 
or agency of the State that is in excess of $1.000,000 in 
value: or the construction, major alteration or repair of 
school buildings that is in excess of $1, 000,000 in value 
and for which state school construction aid is paid. 

2. Bases of ~ntion. Payment under a contract or 
14 .s~contract under a public improvement project may not ~ 

l'!.j,.knh~l.~,t_-.e~.p..k..J..Q.r.----..rumpe r f.9_rmj~IK.e. for ~Down~e..Le.c..~o r for 
16 retainage as provided in this section. Payment may not be 

retained in anticipation of warranty defects for which there is 
18 no evidence. As used in this subsection, "nonperformance" 

ln~lYQe§, but is not limited to. defects in workmanship or 
20 materials. failure to perform all of the work specified or delay 

by the general contractor or subcontractor that cause§ adverse 
22 financial con§equences. 

24 3. Line-it.e.JIl_utU:gage. Pay!!!.en.t_~.IMLx.etention of paym!:t~t 

on a public improvement project must be based on contract line 
26 items, Contract line items for each project must be identHied 

by the parties prior to the start of the project. If payment is 
28 ~ined under this SUbsection. the amount retained may not 

exceed 5'\ of the payment for approved work on that line item. 
30 Nothj,ng in this subsection obligates an owner to make payment of 

a contract line item in the case of nonperformance on that line 
32 ~em. When the owner determines that performance has been 

completed or corrected for that line item, and has accepted the 
34 ~rk on the line item. the owner must authQrize release of 

retained payments at the next regular requisition meeting under 
36 the contract and pay in accordance with sub§ection 7. 

38 4. Retention of finAl..-5~f line item payments. At the~ 
of the performance period for each contract line item, the owner 

40 may retain up to the last 5'\ of payments due to the general 
.c..Qntractor on that line j,tem. The total of any payments retaineg 

42 under this sub§ection and §ubsection 3 may not exceeg 5'\ of the 
value of the line item. Nb~ork on the line item is accepted 

44 as complete by the owner, the owner mu§t pay in accordance with 
subsection 7. 

46 
5. InsPiteJ;.io.p,; substantial cgmpletiop, and paymeP,t. The 

48ge.u,eral contractor shall notify the owner in writing when the 
project is substantially complete and the owner shall inspect the 

50 project. If the owner agrees it is ready for issuance of the 
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substantial completion certificate, the owner shall establisn 
2 jointly with the gene~l contractor a punch list and a list of 

incomplete work remaining on the project and the parties shall 
4 jQintly assign dollar values to the items on those lists as 

follows: for punch list items, 150~ of the value: and for 
6 incomplete items, 100% of the value. Assignment of punch list and 

incomplete list ygl.y.e.§ __ !IlUQ.t __ ~Qcur not later than the ne~ 

8 ~ularly scheduled ins~ion under the contract or as otherwis.e. 
£e.~d by law. At this~me, a substantial com~l~~ion 

10 ~ficate must be issued with the punch list. the list of 
incomplete. work and_~signed i~ values attached. All retained 

12 payments except those for punch list or incomplete items or good 
faith claims as provided in Title 10, section 1118 must be 

14 authQrized for payment as part of the current requisition an.Q. 
P-ayment made in accordance with subsection 7. As used in thll 

16 section, "punch list" means a list. made near the completion of 
work, indicating minor items to be corrected or work to be 

18 performed by the general contractor or subcontractor in order to 
complete the work as specified in the contract documents. 

20 
6. Payment of final retainage. The general contractor 

22 .shall ensure that any punch list items and any incomplete items 
identified on the list provided in subsection 5 are corrected or 

24 ~e.ted withi~period of tim~~~ally agreeable to t.~wne£ 
and the general contractor. When one or more line items on the 

26 list are corrected or completed, the general contractor may 
notify the owner, who shall inspect the work. If the owne.r 

28 determines that the work has been corrected or completed 
lltisfactorily, the owner shall pay the general contractor in 

30 accordance with subsection 7. 

32 7. Inspections: p~t PAyment: penAlties. Any inspection 
L~qy.ired by this section must tak~ace. not. later than the. next 

34 ~ularly scheduled inspection under the contract or as otherwise 
required by law. Any payment required under this section must be 

36 made and any penalty for nonpayment or late payment of a required 
payment under this section must be imposed in accordance with 

38 Title 10, chapter 201-A. Any penalty imposed on an owne.r under 
this section may not be paid with state funds or with funds that 

40 are reimbursable by the State. 

42 _6. SubcontUlct2-rs. Tll~ne.r shall inClude in uniform 
~ruction documents for public improvement projects provis~ 

44 establishing the same relationship between general contractors 
and their subcontractors as this section establishes between the 

46 Q~ne.r and the.~e.Iteral contract9r wit~egiU:d to payments and 
retention of payme.nt.s due. under the. contract for the proje.ct. 

48 
Sec. 3. 5 MRS A §1747, as amended by PL 1997, c. 295, §1, is 

50 further amended to read: 
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2 §1747. Questionnaire as prebid qualification 

4 The pUblic official may require, from a firm proposing to 
bid on public work duly advertised, a standard qualification 

6 statement and a letter from a licensed bonding company confirming 
that the firm has the financial capacity to perform the work 

8 before furnishing that person with plans and specifications for 
the proposed public work advertised. 

10 
The Director of General Services, after consultation with 

12 the appropriate department head or superintendent of schools, may 
refuse to release plans and specifications to a general 

14 contractor or subcontractor for the purpose of bidding on a 
project: 

16 
1. Untimely completion. If, in the opinion of the 

18 director, there is evidence the ~~ contractor or 
subcontractor has not completed in a timely manner a prior 

20 construction project or projects and the resulting noncompletion 
clearly reflects disregard for the completion date and has 

22 created a hardship for the owner; 

24 2. Incomplete work. If, in the oplnlon of the director, 
there is evidence the ggneral contractor or subcontractor has a 

26 history of inability to complete similar work; 

28 3. Insufficient resources. If, in the opinion of the 
director, there is evidence the ggneral contractor Qr 

30 ~ubcontractor does not have sufficient resources to successfully 
complete the work or if thg general contractor or subcontractor 

32 is unable to obtain bonding for thg project; or 

34 4. Misconduct. If the general contractor or subkQJLt~~<;;tor 

has been convicted of collusion or fraud or any other civil or 
36 criminal violation relating to construction projects. 

38 If a general contractor or subcontractor is disqualified for 
any of the reasons stated in sUbsection 1, 2 or 4, the director 

40 may disallow the general contractor or subcontractor from bidding 
on any similar public improvements for a period not to exceed one 

42 year. 

44 Sec. 4. Application. This Act applies to public improvement 
projects for which contracts are signed on or after January 1, 

46 2000. 

48 
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SUMMARY 
2 

This bill applies to state construction projects over 
4 $1,000,000 in value and to school construction projects over 

$1,000,000 in value and for which state aid is received. The 
6 bill limits the retention of contract payments on those public 

improvement construction projects to line items in the project 
8 contract and to situations in which unsatisfactory progress has 

been made by a contractor or subcontractor. In those cases, up 
10 to 5% of the payment due under the project contract may be 

withheld until all contract requirements for the line item have 
12 been completed. Following completion of a line item, any 

retained payments must be paid promptly. At the end of a 
14 project, the value of punch list and incomplete items may be 

retained as well as withholding to cover good faith claims of the 
16 owner, including claims for unsatisfactory progress on the 

project. Over the course of the project, the owner makes the 
18 determination of how much of the payment due will be retained up 

to the 5% limit and as to whether satisfactory progress has been 
20 made on the project. 
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