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H.P. 303 House of Representatives, January 14, 1999

An Act to Amend the Amount of Retainage on Public Building Contracts.

Reference to the Committee on State and Local Government suggested and ordered printed.
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Cosponsored by Representatives: BROOKS of Winterport, BUMPS of China, GLYNN of
South Portland, MENDROS of Lewiston, QUINT of Portland.

Printed on recycled paper



10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

48

50

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 5§ MRSA §1746, as amended by PL 1989, c. 483, Pt. A,
§19, is further amended to read:

§1746. Retention of part of contract price prohibited

In Except as provided in section 1746-A, in any contract
awarded for any public improvement the State shall withhold 5% of
the money due the contractor until the project under the contract
has been accepted by or for the State, except that when the
contract has been substantially completed the State may, upon
request, further reduce the amounts withheld if it deems
determines it desirable and prudent.

Under--any--contract-made--or--awarded -by--the--Stake - o¥- by -any
pubilig----department----0r---offieial---thereof,----including ---the
construetiony-improvement- o¥-repaisr- of--any--and all -ways,-reads-e¥F
bridges-- with-—-appurterances --which,-—-Dby -—-law,--are---undexr---the
supervision--of--the - Department-of -Tranecportatieon,--the--econtracter
mayy - £¥om--time- to--time -withdraw-the-whole--or--any--portion o£-the
ameunt--retained--for - payments--to - the--gontractor-pursuant--to--the
terme--of - the--gentrast,y--upon - depositing -with--the - Treasurer--of
State+--A--negotiable --eertificate --of--deposit,--Uniked --States
treasury--bendsy--United--States--treasury-—-nektes,--United--Skatkes
treasury--eertificates-of ~-indebtedness,--United -States--treasury
bills,-or-bonds -or-netes--of -the-State--of Maine -or-Dbonds--of-any
politiecal-subdivision--in -the -State--of--Maine,-No--amount--shall -be
withdrawn-in- excess--of--the -market-value- of--the -securities -at-the
time-of-deposit-or-of- the par-value of -such-seeurities,-whichever
ic-lowerr

The-Treasurer--of- State -shall-ecellect-adl--interest-or-ineconme
when-due--on--the -obligations -se -depesited-and- shall-pay -the-same,
when--apd--as--goklected, - -to---the - contractor--who--depoesited--the
ebligations~-If--the -depesit-is-4in -the -feorm-ef--coupon bonrds,-the
Troasurer-eof-State-shall--deldiver--each -coupon-as-it-matures-te-the
contrackory-The- Treasurer--of--State -chall-have--the--power--te-enter
inte--a--sontract - -or --agreement ~ with-- any--natienal--bank,--trust
eempany--or--safe--deposit--ecempany--looated--in- New -England--or--New
York--Gity - for--custodial--gare - and--servieing--o£--any--seeurities
deposited-with--him -pursuant -to-this-section--Such -services-shall
censisk-of-the- safekeeping--of- said securities -and -of-all-serviees
regquired-to-effectuate-the-purpoces-of-this-seaetion.

Any--amount- --deduoted - Hy --the --Stakte,--oxr---by--any--publie
department--0r - official-~thereof, - pursuant - £o--the - terms - of--the
eonkraet,- frem-the- retained -payments -Gue -the -ceontrastor,-shall-be
deducted, - first -£rom- that--pertien -of--the -retained- payments--feor
whieh-ne-security- has- been- substituted,--then -from-the -proceeds-of
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any-deposited-security~—-In-the-latter- case,--the -contragter-shall
be--entitled -teo--reeeive--interest, - coupons--or--ingome -only —£from
those-securities-which-remain-after-sueh-amount-has-been-deducted~

Any - asecignment--of - retained- payments--made - by--the -contracter
shall--be--honored-by -the--Freasurer--of --State --a6--part—-of--kthe
procedure- to-accomplish--the-substi-tution -of -sesurities -wnder-this
seection, - provided- that -such-assignment--will -not-be--made -without
prior-notificatien-te-the ocontracting -agency--of -the -State -and-the
Troasurer--of---State.—--Such--assigament--shall--not--impair--the
eqguitable--righks--of --the --contractor's - surety--in--the--retained
payments--o¥--in -the-securities--substituted -therefor-in -the -event
of -the-conkractor- s- defavlt-in -the- performance -of -the -eontraet-or
in-the- -payment -of-laber--and--material-bills--or--other-obligatiens
eovered-by-said-surety s-bend~

Any--eontraet--made--or--awarded --by --the--Stakte,--politieal
subdivision--or--department -er--official--thereof-shall--include -the
€06t~ -0 F - -Recessary - -pollution - -gontrol - H4f-- anyy--whieh--will--be
required- during--the--esecution -ef-the-contyracts-provided -the -eost
of-pellution- cont¥yol- activity-whioh 46 -required -by-legislation-or
regulation, - pasced -or - promulgated after-the--date -on--which--bids
are-received--for--the -projeet-for--whieh -such-contract--i-6--made -or
awarded,-shall-be-paid-for-in-an-egquitable-manner~

The--Direetor--of--the--Bureau--ef--Publie--Improvements—-may
approve-<centracts-wi-th--a-previsien-for-daily -financial -ineentive
for- projects--completed -before-the- socheduled -date -whea-H4t--canr-be
demonstrated-that- the- eaxrly- completion will-resuli-in-a-£Einaneial
savings--o--the - owner--0x-ko--the--State . --The--financial -ineentive
may-not--be -greater--than--the -prejected--daily -rate-of--savings-to
the-owner-or-the-State~

Sec. 2. 5§ MRSA §1746-A is enacted to read:

§1746-A. Retention of part of contract payment for state and

m I 100

This section governs the retention of part of the contract
payment for public improvement projects, Nothing in this section
prevents the withholding of payment to cover good faith claims as
provided in Title 10, section 1118,

1. Definiticns. As wused in this section., unless the
context otherwise indicates, the following _term hav the
following meanings.

A. "Owpner" means the State, a school administrative unit or

1 l1din mmit havin n _interes i real

Page 2-LR1259(1)



10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

48

50

constructed.

B "Publi im vemen roject"” mean h nstr ion
] 1 i r r i i1di r i work
owned or leased or hereafter comnstructed, acguired or leased
by the State or any department, officer. board, commission
or agency of the State that is in excess of $1,000,000 in
value; or the construction, major alteration or repair of

1 ildi h isg i X i 1
d for which hool r i id i i

2, Bases of retention, Payment under a c¢ontract or
subcontract under a public improvement project may not be
withheld except for nonperformance, for known defects or for

. . . . {on n
W&MM 3 3 ticipati : - : lefect ” hich th i
j i i i "nonperformance"
includes, but is not limited to. defects in workmanship or
m ri i rform all of if] 1
r rge
financial n n .

3. Line-item retainage. Payment and retention of payment
on a public improvement project must be based on contract line
items, Contract lime jtems for each project must be identified

i i roj nt i
retained under this subsection, the amount retained may not
excee % of th ment for appr work on th line item.
N ing i i ion i wn m n
a_contract line item in the case of nonperformance on that line
item, When the owner determines that performance has been
completed or corrected for that line item, and has accepted the
work onm the 1line item, the owner must authorize release of
retained payments at the next rggg_ar requisition meeting under

r i rdan wi ion 7

4. Retention of final 5% of line item payments. At the end
of the performance period for each contract line item. the owner
m i h % £ m h ral
contractor on that line item. The total of any payments retained
under this subsection and subsection 3 may not exceed 5% of the
value of the line item. When work on the line item is accepted
as complete by the gwner, the owner must pay in accordance with
subsection 7.

5. Inspection: swbstantial completion and payment. The
general contractor s 2all notify the owner in writing when the

r i n 11 m h wn hall in he
roj wner it is r for i n £
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WW&W
thmM&MML
in r n by hall
JQM&Q._MMO the items_ on those lists as
follows: r n . 150% of thg__,g;ggL__ggQ__ﬁg,
i mpl item % h Assi n
incomplete list values must occur npot later than the npext
required by law. At this time, a substantial completion
incomplete work gnd‘,_ﬁmmgi_wm._gma
n xce r 1i r incomplete item r d
Mwmw,_sggm_l_ﬂ*mx_be
authorized for payment as part of the current requisition and
mymwmwm_w

" m 1i m n h m ion of

i ifi he 1i vi in ion by r
completed within a period of time mutually agreeable to the owner
gnd the general contractor. When one or more line jitems on the
1) Y m
notify the owner, who shall inspect the work, If the owner

work h r r 1
satisfactorily h wn hall h neral ntractor in

x wi ion 7

Inspections: prompt payment: penalties. Any inspection
requugg_bx _this section must take place not later than the next
regularly scheduled inspection under the contract or as otherwise
MMJLJQMMM&LMMM

m n for n r 1 men £ r ired
e 'n r thi i im in r with
Title lg. c ap;gr 201-A, gy pgga lty imposed on an owner under
hi wi r wi n h
o imbur h .

8. Subcontractors. The owner shall include i uniform
con §§I2Q§;Q QQQMHQ L§ QI ngl C 1mpr9vgmgn; 2 Q]§§§§ QtQVls;Q
gg;ahllshlng the same relationship betw ggn general QQQL!QQLQ__

hei U, n r hi i lish ween

g&ng,_a,d__thg_g@,wg;;_a_c_tpr with reqard to Dam___s_a_sl.
re n of men under th ntr for roj .

Sec. 3. 5§ MRSA §1747, as amended by PL 1997, c¢. 295, §1, is
further amended to read:

Page 4-LR1259(1)



10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

438

§1747. Questionnaire as prebid qualification

The public official may require, from a firm proposing to
bid on public work duly advertised, a standard qualification
statement and a letter from a licensed bonding company confirming
that the firm has the financial capacity to perform the work
before furnishing that person with plans and specifications for
the proposed public work advertised.

The Director of General Services, after consultation with
the appropriate department head or superintendent of schools, may
refuse to release plans and specifications to a general
contractor or subcontractor for the purpose of bidding on a
project:

1. Untimely completion. If, in the opinion of the
director, there is evidence the general contractor or
subcontractor has not completed in a timely manner a prior
construction project or projects and the resulting noncompletion
clearly reflects disregard for the completion date and has
created a hardship for the owner;

2. Incomplete work. If, in the opinion of the director,

there is evidence the gemneral contractor or_ subcontractor has a
history of inability to complete similar work;

3. Insufficient resources. If, in the opinion of the
director, there is evidence the general contractor or
subcontractor does not have sufficient resources to successfully
complete the work or if the general contractor or subcontractor

n in nain r r ; or

4. Misconduct. If the general contractor 9r subcontractor
has been convicted of c¢ollusion or fraud or any other civil or
criminal violation relating to construction projects.

If a general contractor or subcontractor is disqualified for
any of the reasons stated in subsection 1, 2 or 4, the director
may disallow the general contractor gor subcontractor from bidding
on any similar public improvements for a period not to exceed one
year.

Sec. 4. Application. This Act applies to public improvement
projects for which contracts are signed on or after January 1,
2000.
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SUMMARY

This bill applies to state construction projects over
$1,000,000 in value and to school construction projects over
$1,000,000 in value and for which state aid is received. The
bill 1limits the retention of contract payments on those public
improvement construction projects to line items in the project
contract and to situations in which unsatisfactory progress has
been made by a contractor or subcontractor. In those cases, up
to 5% of the payment due under the project contract may be
withheld until all contract requirements for the line item have
been completed. Following completion of a 1line item, any
retained payments must be paid promptly. At the end of a
project, the value of punch list and incomplete items may be
retained as well as withholding to cover good faith claims of the
owner, including claims for wunsatisfactory progress on the
project. Over the course of the project, the owner makes the
determination of how much of the payment due will be retained up
to the 5% limit and as to whether satisfactory progress has been
made on the project.
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