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L.D. 775

paTE: 4-2% -7 (Filing No. H-JZ¥9)

MARINE RESOURCES

Reproduced and distributed under the direction of the Clerk of
the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
118TH LEGISLATURE
FIRST SPECIAL SESSION

COMMITTEE AMENDMENT "%g" to H.P. 584, L.D. 775, Bill, "An
Act Concerning Applied Aquaculture Research in the Coastal Waters
of the State"

Amend the bill by striking out everything after the title
and before the summary and inserting in its place the following:

‘Emergency preamble. Whereas, Acts of the Legislature do not
become effective until 90 days after adjournment unless enacted
as emergencies; and

Whereas, commercial aquaculture research is needed to
determine the survival of particular species already under

.cultivation; and

Whereas, it is wvital for ' the Commissioner of Marine
Resources to have the authority to issue emergency aquaculture
leases for the relocation of shellfish to protect existing
aquaculture shellfish from unanticipated threats; and

Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution of
Maine and require the following legislation as immediately
necessary for the preservation of the public peace, health and
safety:; now, therefore,

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 12 MRSA §558-A, sub-§10, as enacted by PL 1991, c.
381, §1, is amended to read: :
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COMMITTEE AMENDMENT "f%" to H.P. 584, L.D. 775

10. Aquaculture exemption. A lease for the wuse of
submerged 1lands under this section 1is not required for the
development and operation of any agquaculture facility if the
owner or operator of the facility has obtained a lease from the
Commissioner of Marine Resources under section 6072, 6072-A or
6072~B. Ancillary equipment and facilities permanently occupying
submerged lands on the lease site and not explicitly included in
the lease granted by the Commissioner of Marine Resources are not
exempt from the requirements of this section.

Sec. 2. 12 MRSA §6072, sub-§1-A, as amended by PL 1993, c.
409, §1, is further amended to read:

1-A. Lease requirement; finfish and suspension culture.
Except as provided in paragraphs A, B and B-~1 and sections 6072-A
and 6072-B, it is unlawful for a person who does not have a lease
issued by the commissioner under this section to construct or
operate in the coastal waters of the State a facility for the
culture of finfish in nets, pens or other enclosures or for the
suspended culture of any other marine organism.

A~--The~-€connH 664 00€¥- - MaY-— -grant - -an- - -exemption --from-—-this
subseetion-for-legitimate -research ~-£or-a-term-not--to-exceed
2 ~-¥eArE - renewable--upen--application -~Legitimate--research
does-net-include- commeraial-aguacklture -producticn-of-marine
erganicms-in-the-eoastal-wakters-of-the-State~

B. A person operating a facility in the coastal waters of
the State, on or Dbefore the effective date of this
subsection, for the culture of finfish in nets, pens or
other enclosures or for the suspended culture of shellfish
that is not leased under this section must register the
facility with the commissioner on or before January 1, 1992
on a form specified by the commissioner. A person
registering under this paragraph must submit a completed
lease application on or before July 1, 1992, A registrant
whose application wunder this paragraph is denied shall
immediately cease operations at the facility and remove all
related structures from the coastal waters of the State.

B-1l. A person operating a facility in the coastal waters of
the State for the suspended culture of a marine organism
other than shellfish that is not leased under this section

must register the facility with the commissioner on or

before January 1, 1994 on a form specified by the
commissioner. A person registering wunder this paragraph
must submit a completed lease application on or before July
1, 1994, A registrant whose application under this
paragraph is denied shall immediately cease operations at
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COMMITTEE AMENDMENT "f}" to-H.P. 584, L.D. 775

the facility and remove all related structures from the
coastal waters of the State.

C. The commissioner may not consider an application for a
lease under this section on an area registered wunder
paragraph B or B-1 from a person other than the registrant
prior to rendering a final decision on any application
submitted by a registrant under paragraph B or B-1.

A person who violates this subsection is subject to a civil
penalty, payable to the State, of no more than $1,000 for each

‘day of the violation.

Sec. 3. 12 MRSA §6072, sub-§4-A is enacted to read:

4-A., Application information. A person who applies for a

] which
limited-purpose lease under section 6072-A or an _emergency

aguaculture lease under section 6072~B may submit any information
utilized in applying for a limited-purpose lease or an emergency
lease. to meet the application requirements of this section. If
the commissioner determines the information is not wvalid or
relevant to a lease application wunder this section, the
commissioner must  require ~a person to submit additional

Sec. 4. 12 MRSA §6072, sub-§8, as enacted by PL 1977, c. 661,

§5, is amended to read:

8. Preference. If Except as provided in subsection 8-A, if
more than one person applies to lease an area, preference shall
must be given as follows:

A. First, to the department:;

B. Second, to the riparian owner of .the intertidal zone
within the leased area;

C. Third, to £ishermen a_person who fishes commercially and
who hawe has traditionally fished in or near the proposed

lease area; and

D. Fourth, to the riparian owner within 100 feet of leased
coastal waters.

Sec. 5. 12 MRSA §6072, sub-§8-A is enacted to read:

8-A Preference for 1limited-purpose lease ar . If more
than one person applies to lease an ar for which rson has
been gr a limited-purpose le under s ion 6072-A and e

rson wh ol hat limited-purpo 1 is an licant t
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COMMITTEE AMENDMENT "!}" to H.P. 584, L.D. 775

lease that area under this section and that application was
submitted before the expiration of that limited-purpose lease,
preference must be given ag follows:

A, First, to the person who holds a limited-purpose lease
for the area:

B. .S n the department:

C. Third, to the riparian owner of the intertidal zone in

which the leased area is located:

D. Fourth, to a person who fishes commercially and who has
traditionally fished in or near the proposed lease area; and

E. Fifth, to the riparian owner within 100 feet of leased
coastal waters.

Sec. 6. 12 MRSA §§6072-A and 6072-B are enacted to read:

§6972—A. Limited-purpose lease for commercial or scientific
research .

1. Authority. The commissioner may issue a limited-purpose
lease for areas in, on and under the coastal waters including the
public lands beneath those waters and portions of the intertidal
zone for commercial aguaculture research _ and development or for
scientific research.

2. _Suspended culture. A person issued a limited-purpose
lease under this section ma nstruct or erate in the coastal

waters of the State a facility for the culture of finfish in
nets, pens or other enclosures or for the suspended culture of
any other marine organism,

3. Limit on duration. A limi —pur 1 m not b
igsued for a period greater than 3 years.

4. Size limitation. A limited-purpose lease may not be
issuvued for an area in excess of 2 acres.

5. Notice of application. The commissioner shall provide

notice of _a limited-purpose Jlease application to_  owners of
riparian land upon which the limited-purpose lease activi would
tak lace and the municipality in which limited-purpose
leas ivi would take place. The commissioner shall publish
r £ h 1i ion in newspaper of _general
irculation .in the area proposed for a limited-purpo lease A
rson m rovide, within 3 f receipt noti r within
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COMMITTEE AMENDMENT "{%" to"H.P. 584, L.D. 775

30 days of publication of a limited-purpose lease summary, the
commissioner comments on the proposed limited purpose lease.

6., Public_ hearing. The commissioner m hol ublic
hearing on the proposed limited-purpose lease.. The commissioner
shall hold a public hearing if 5 or more persons request a public

hearing within the 30-day comment periods provided in subsection
5. )

7. _Notice of public hearing. The commissioner _shall
provide mnotice of a public hearing to owners of riparian land

.

upon which limited-purpose lease activity would take place and_ to
the municipalit in which the limi —pur lea activit
would k lace. Th mmissioner shall lish notice of a
public hearing in a newspaper of general circulation in the area
proposed for a limited-purpose lease at least 30 days before the
hearing.

8. ules: general and lease application. The commigsioner
may adopt rules to implement the provisions of this section.
Within 180 davs of the effective date of . this section, the
commissioner shall adopt rules regarding a limited-purpose lease
application. The rules must require an applicant to, at a

minimum, meet the requirements of section 6072, subsection 2,
paragraph E_and subsection 4, paragraphs A, B, C, E, F, G and J.

9. Application.  information. A person who applies for a
le in n rea for which h rson has been issued n
emergency agquaculture lease under section 6072-B may submit any
information wutilized in applyving for an emergency aquaculture
lease to meet the application reguirements of this section. If
the commissioner determines the information is not valid or
relevant .to a lease application _under _this section, the
commissioner must require a person _to submit additional
information, .

10. Assessment of proposed activities. Within 180 days of
the effective date of this section, the commisgioner shall by
rule establish a method for con tin n ment of the

ropos limited~-purpose 1 e site and surrounding area to
determin ibl £ff of th r ed limited-purpose
lease activity on commercially and ecologically significant flora

and_fauna and conflicts with traditional fisheries. The rules
must establish levels of assessment appropriate to the scale or
potential environmental risk posed by a proposed limited-purpose
lease activity. The rules mu rovide method for establighin

a baseline to monitor the environmental effects of a
limited-pur 1 activity.
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COMMITTEE AMENDMENT "F?" to H.P. 584, L.D. 775

11. Municipal approval. In any . municipality with a
shellfish conservation program under section 6671, the
commissioner may mnot issue a limited-purpose lease under this
section for the intertidal zone within the municipality without
the consent of the municipal officers.

12.  Preference. If more than one person applies to lease
n_area reference must be given as follows:

A, First, to the department:
B. econ fo) ripari wner of the intertidal zone in

which the leased area is located;

C. Third, to a. person who fishes c¢ommercially and who has
traditionally fished in or near the proposed leaseé area; and

D._  Fourth, to the riparian owner within 100 feet of leased
coastal waters.

13. Decision. The .commissioner may grant a lease if a
proposed project:

A, Will not unreasonably interfere with the ingress and
egress of riparian owners:

B. Will not unreasonably interfere with navigation:

C. Will not unreasonably interfere with fishing or other

us f the re king into consideration the number and

density of agquaculture leases in _an area;

D. Will not unreasonably interfere with the ability of the

1 e i nd rroundin reas support xistin

ecologically significant flora and fauna:

E. The applicant _has demonstrated that there is an
available source of organisms to be cultured for the lease

ite: an
F. The lease s not unr onably interfere with blic
us r enjoyment within 1.0 feet of municipally owned
te-own r feder wn b hes n rks or
municipally owne state-owned or federall wned dockin

The commissioner m by .rule develop criteria for an plicant to
meet the terms of this subsection.
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COMMITTEE AMENDMENT ”/?" to H.P. 584, L.D. 775

14. Fee. The commissioner ghall by rule determine the
rental fee for a limited-purpose lease.

15. Conditions. The commissioner may establish conditions
that govern the use of the leased area and limitations on the
aquaculture activities. These conditions must encourage the
greatest multiple, compatible uses of the leased area, but must
also address the ability of the lease site and surrounding area
to_support ecologically significant flora and fauna and preserve
the exclusive rights of the lessee to the ‘extent necessary to
carry out the lease purpose. The commissioner may. grant the lease
on_a conditional basis until the lessee has acquired all the

n ary federal and_ 1 1 rmits. A lease may not be
r nl he commissioner has received certification from

the Department of Environmental Protection that the project will
not violate the standards ascribed to the . receiving waters
classification in Title 38, section 465-B.

16. __Statement of rights conveyed. The commissioner shall
include the following statement in a 1lease issued under this

. section: "A limited-purpose lease for scientific research or
commercial aguaculture research and development conveys only
those rights specified in the lease."

17.  Actions required of lease holder. After being granted
a limited-purpose lease, a lessee shall:

A. _Record the lease in the registry of deeds of each county
in which the leased area is located:

B. Publish a notice.  in the newspaper in which the
commissioner published notice or would have published notice
of any public hearing. The notice must describe the area
leased and 1list any restriction in the leased area;

C. Mark the leased area _ in a manner prescribed by the
commissioner: and

D. Annually submit to the commissioner a report for the
past year on _results of the scientific research _or
commercial research and development undertaken at the lease
site and a plan for the coming year.  Results of commercial
research and development submitted to the commissioner are
confidential records for the purposes of Title 1, section
402, subsection 3, paragraph A. Upon written reqguest, a
co f_the lic records in the report must be provided b
the commissioner to the municipality or municipalities in
which or adjacen o which the lease is located.
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COMMITTEE AMENDMENT "P%; to H.P. 584, L.D. 775

18. Scientific lease renewal. A limited-purpose lease for
scientific research may be renewed. The commissioner must hold a

public hearing before deciding upon the reguest for renewal. The
commissioner shall renew a limited-purpose lease for scientific

research unless the commissioner finds that:

A. The lease holder has not complied with the terms of the
limited-purpose lease:

B. Research has not been conducted during the term of the

1 e; or

C. It is not in the best interest of the State to renew the
limited-purpose lease.

19. Commercial lease not  renewable. A _ limited-purpose
lease for commercial aguaculture research and development may not

renew .

20. Extension of commercial lease. If a person who holds a
limited-purpose lease for commercial aquaculture research and
developmen submits a complet application under ection 6072

for th 1 rea befor h xpiration of th limited-purpose
lease, and if the commissioner's decision under section 6072
occur af he expiration of_ that limited-purpos lease, the

lease remains in effect until the commissioner makes a decision.
If the commissioner grants that person a lease under section

‘6072, that person's limited-purpose lease remains in effect until

the effective date of the lease issued under section 6072, If
the commissioner denies that person a_ lease under section 6072,
that person's limited-purpose lease remains in effect until 30
days after the commissioner's decision,

21. Monitoring lease. The commissioner shall monitor
annually the limited-purpose lease, If no substantial research
has been conducted within the preceding year, or if research has

een nducted in manner injuriou marin rganism or if
any _other conditio of the limited-purpose lease has been
viol he commissioner shall initi revocation proceedings

and may revoke the lease.

Rul rsuan hi ion are routin echnical

rules pursuant to Title 5, chapter 375, subchapter II-A,

072-B. rgenc ulture 1 for shellfish

1. Authority. The ommissioner m issue an emergen
aquacultur lease for areas in, on and under the coastal waters
includin he publi lands neath those w rs and portions of
the intertidal =zone for the emergen aguaculture relocation of
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COMMITTEE AMENDMENT ";?; to H.P. 584, L.D. 775

shellfish from an area for which a lease has been issued pursuant
to section 6072 or section 6072-A when the health and safety of
o) hellfish are threatened.

2. Limitation. The commissioner may not issue a lease
nder this ion unless:

A The licant hol 1 r nt t ion 6072 or
6072-A:

B. The applicant demonstrates to the commissioner that the
health nd saf f hellfish h 1 re r
re ned; an

C. The commissioner determines the relocation of those
shellfish to an emergency aquaculture lease area would not
threaten the water guality of the receiving waters or the
health of marine organisms in those waters.

3. Permission of intertidal land ownexs. The commissioner
may g; grant an emergency agquaculture lease unless_the applicant

obtain he written rmission of every owner of intertidal land
in, on or over which the em ency a ultur ivi occurs,

4. No fee. The commissioner may not charge a fee for an

emergency aguaculture lease.

5. Suspended _culture. A __pergon issued an emergency
agquaculture lease under this section may construct or operate in
h co 1l w r £ e facili for th s ed

cultur f shellfish.

6. Limit on duration. An emergency agquaculture . lease may
be issu for a rio reater than 6 months.

7. _Extension of emergency aguaculture lease. If a person
who holds an emergen ulture lea mits an lication
under gection 6072 or 6072-A for that lease area within 60 days
of bginq granted the emergency aquaculture lease, and if the
commissioner's decision under section 6072 or 6072-A. occurs after

the expiration of that emergency agquaculture lease, the emergency
aguaculture lease remains in effect until the commissioner makes
a decision. If the mmissioner gr hat rson lease under
section 6072 or 6072-A, that person's emergency agquaculture lease
remains in eff ntil th ffective _of the 1 is
under section 6072 or 6072-A. If the commissioner denies that
rson _.a e nder ction 6072 _or T2=A h erson's
mergency aguaculture lease remains in effect until 30 days after
he commissioner's decision.
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COMMITTEE AMENDMENT "F}“ to H.P. 584, L.D. 775

8. Public notice. Upon granting an emergency. agquaculture
lease, the mmissioner shall provide notice the munigipalit

in which the emergency aquaculture lease area is located. Within
at least 30 days from granting an emergency agquaculture lease,
the commigssioner shall publish notice of the emergency
aguaculture lease in a newspaper of gemeral circulation in the

lease area. The notice must describe the area leased and list any
restriction in the leased area.

9., Actions required of lease holder. After being granted

n_emergen a ulture le ; 11;:
A, Record the lease in the registry of deeds of each county

in which the leagsed area is located; and

B. Mark the leased area in a manner prescribed by the
commissioner.

10. _Conditions. The commissioner may establish conditions

hat govern the e of the emergen ulture lease area and

limitations on the aguaculture activities. These conditions must
encourage the greatest multiple, compatible uses of the leased
area, but m lso address th ility of the 1lease site and
surrounding area to support ecologically significant flora and
fauna and preserve the exclusive rights of the lessee to the
extent necessary to carry out the lease purpose. The commissioner
may_grant the lease _on a conditional basis until the lessee has
acquired all the necessary federal, state and local permits. A

lease may n e _approved unle h mmissioner h received
certification from the Department of Environmental Protection
that roject will n viol ndards cri

receiving waters clagsification in Title 38, section 465-B.

11. Rules. The commissioner may adopt rules to establish
application requirements, a process for application review and a
process for deciding upon leagse applications and otherwise
implement the provisions of this section. '

Rules adopt ursuan thi ction are routine chnical
rules pursuant to Title 5, chapter 375, subchapter II-A,

Sec. 7. 12 MRSA §6079, sub-§1, as enacted by PL 1991, c. 381,

§7, is amended to read:

1. Notice required. When introducing an antibiotic into the
waters of the State at a research site under section 6072»
subseetien-1-A,--paragraph--A 6072-A or an aquaculture leasehold
site, a person shall post written public notice in the
municipality nearest the leasehold site in the same location as
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COMMITTEE AMENDMENT ";}" to H.P. 584, L.D. 775

that generally used to post notice of town meetings or city
elections. The notice must include the following information:

A, The name and address of the aquaculture leaseholder and
an in-state telephone number for the leaseholder that can be
called to get further information on the antibiotic
application;

B. The name of the person or persons responsible for
applying the antibiotic;

C. The name of the antibiotic to be applied;
D. The dosage to be applied;

E. The time and duration of treatment; and
F. The date of posting.

Emergency clause. In view of the emergency cited in the
preamble, this Act takes effect when approved.'

Further amend the bill by inserting at the end before the
summary the following:

'FISCAL NOTE

Authorizing the Department of Marine Resources to grant
certain limited purpose leases for submerged lands will result in
insignificant increases of General Fund revenue from lease fees.

The Department of Marine Resources will incur some minor
additional costs to adopt certain rules pertaining to limited
purpose leases for submerged 1lands and certain emergency
agquaculture leases. These costs can be absorbed within the
department's existing budgeted resources.'’

SUMMARY

This amendment replaces the bill. It authorizes the
Commissioner of Marine Resources to grant a limited-purpose lease
of submerged 1lands for scientific research or commercial
aquaculture research and development. A limited-purpose lease
may cover a maximum of 2 acres and be issued for a period of 3
years or less, unless application is made for a full aquaculture
lease, in which case the 1limited-purpose lease may be occupied
until the Commissioner of Marine Resources renders a decision on
the full aquaculture lease. The amendment also authorizes the

Page 11-LR1387(2)
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COMMITTEE AMENDMENT ”/}" to H.P. 584, L.D. 775

Commissioner of Marine Resources to grant an emergency
aquaculture lease to relocate shellfish from an aquaculture lease
area where the health and safety of the shellfish are threatened.
An emergency aquaculture lease may be issued for a period of 6
months or less, unless application is made for a full aquaculture
lease or a limited-purpose aquaculture lease, in which case the
emergency aquaculture lease may  be occupied until the
Commissioner of Marine Resources renders a decision on the other
lease application.
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