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118th MAINE LEGISLATURE 

FIRST REGULAR SESSION-1997 
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H.P.490 House of Representatives, January 30,1997 
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Performed. 
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Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 22 MRSA §1598, sub-§I, as amended by PL 1993, c. 61, 
4 §2, is repealed and the following enacted in its place: 

6 1. Policy_ It is the _~lic policy of the State that an 
abortion after viability may be performed only when necessary to 

8 weserve the life or health of the pregnant woman. It is also 
the public policy that abortions may be performed only by a 

10 physician. 

12 

14 

16 

18 

20 

Sec. 2. 22 MRSA §1598, sub-§2, 1fA-l is enacted to read: 

A-I. "Medical emergency" means a condition that. on the 
basis of the physician' s good faith clinical judgment, so 
complicates the medical condition of a pregnant woman as to 
necessitate the inwediate .abortion of her pregnancy to avert 
her death or fQr which a -delay will creat~JieriQus risk of 
substantial and irreversible·· impairment Qf a major bQdili 
function. 

22 Sec. 3. 22 MRSA §1598, sub-§4, as enacted by PL 1979, c. 405, 
§2, is repealed and the following enacted in its place: 

24 
4. Abortions after viability; criminal liability. A person 

26 who performs an abQrtion~r viability commits a Class D crime 
if: 

28 

30 

32 

34 

A. That person knowingly disregards the viabili t-y- of the. 
fetus; and 

B. That person knQws that the abortiQn is not necessary for 
the ~reservatiQ~f the life Qr health of the pregnant woman. 

Sec. 4. 22 MRSA §1599-A, as enacted by PL 1993, c. 61, §4, is 
36 repealed. 

38 Sec. 5. 22 MRSA §§1599-B, 1599-C, 1599-D and 1599·E are enacted 
to read: 

40 
§1599-B. Informed consent to abortion 

42 
An abortion may not be perfQrmed or induced_exc~t with the 

44 voluntary and informed consent of the pregnant woman upon whom 
the abQrtion is to be performed or induced, obtained in 

46 accordance with this section L 

48 1. Standards for consent. Except in the case of a medical 
emergency, consent to an abQrtion is voluntary and informed only 

50 if, before the consent is given, the physician whp is to perform 
the abortion or the referring physician, or a gualified physician 

52 assistant. health care practitioner or technician tQ whom the 
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re spons ibj, __ lliL_M~J;ill_!ie legated bl[.---.St~_~s .. i~igJl.'-....QJ" ally 
2 informs the pr~nt woman of the nature ~ the p[QJ;!.~ 

~cedure or treatment an9~f those risk§ .. ~d alternatives to the 
4 l?-~oc~e_Q.r..~~eJJ.J; __ that a reasonable~atient would consi,rutt:. 

materaLll ___ t.ruL~ion .. whether to ungergo the abortiQn and the 
6 p.xJlllnant woman certifies in writing befQre t~rtion that_....s.h..e. 

h~s be~~yided with _th9~ information. The fol~wing elements 
8 Q..L.not;ice and con~.nt._are_~uired by this section. 

10 A. At least 24 hours before the abortiQn, the physician who 
is_~_~orm the ...a12ortion or the refsl.rring physician shall 

12 QI~y ___ gn~person inform the pregnant woman of: 

14 (1) The nature of the propo§eg procedure or treatment 
g~ of ~QSe risks and alternatives to the prQ~~e o~ 

16 treatment that a rea§ona12le patient would consider 
material tQ the gecisiQnL of whether tQ undergo the 

18 abortion; 

20 ill The probable ..gestational age ..Q.f the fe_tus .£\t the 
time the aportion iQ_to be performed; and 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

(3) The megical risks associated with carrying the 
fetus to term. 

B ' .. __ At least 24 ..hrutrs before the abortion, the physician who 
is to perform the abortion or the referring physician. o.£........Q 
5lJJalifi~ician ass.i§t&.nt. health ~ practitioner, 
technician Qr social worker to whom the responsibility has 
been delegated.......Qy.. either physic..i..ruL.._shall inform the 
pregnant wQman that: 

(1) The department publishe§ printeg material that 
gescribes the fetus ang_ lists agencies that offer 
alternatives to abortion, that she has a right ~ 
review the .-lll-i..nt&dmaterial and that a copy must be 
provided to her free of charge if she chooses to review 
the material; 

(2) Medical a~istance 12enefits may be availabl.e for 
prenatal care, childbirth and neonatal care and that 
more detailed information on the availability of that 
.a.sJii.stance is CQntained in the printed material. 
published by the department; and 

1]l- The father of the 
support Qf her child 
offered to pay fQr the 
this information may 12e 

fetus is lia12le to assist in the 
after birth even when he has 
abortion. In the case of rape, 
omitteg. 

C. The informatiQn in paragraphs A and B must be provided 
to the wQman ingividually ang in a private rQQm 
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2 

4 

6 

8 

10 

12 

to protect her privacy and maintain the GQnfidentialill_ill 
her decision and to ell!;;ure that the infQrmation foc~-.Q.n 
her individual circumstances and that sl:l.fL~~_~ 
opportunity to ask guestio~ 

D. At least 24 hours before the abQ~tiQn~_the woman must bg 
given a CQPY of the printed material described in section 
1599-C. If the woman is unable ~ the read the material, it 
must be read to her. If the woman asks guesti~concerning 
any of the informatiQn or material. answers ~ be provip.eq 
to her in her own language '. 

~. Prior t~ abortiQn, the woman must certify in writing 
14 on a form----llrovided by the departmen_Lt.b.9.J;, the iIlf.pJl..T)at.ion 

reguired tQ be prQvided under paragraphs A, Band D has been 
16 provided. All physicians who perfQrm abortions sh.Q._ll report 

the tQtal n.YID:t!er of certifications received mQnt~Q_J;,b~ 
18 depart.lIlSUl.t.. The department liih:g,ll make the numbSiL __ 9f 

certificates received avajl~_~lliL_PJJ.:t!l.j,J;:~ __ an annual 
20 basis. 

22 2. Viol;ationSi pen;alti~§. __ A __ IWYli .. Lcian whO violates the 
provisiQnLof this section commits unprQf~@G....t and the 

24 ~WIDl' s license to practice is _ .. Ji.1!bject to SY:il,?3illSl.OIL or_ 
~yocatiQn in_.a.Q.cQrdance with prQG....e.d..~....J;1..rQvided y,nder TUl.fL~£..._ 

26 chapter 36, subchapter V or TJj,:.l.e.-~, Chapter 4!i.< subc!hapter_JL 
l1L.......ad..dition, a physician who performs or induces an abortio_Il 

28 without first obtainiWl-the certifj,~on reguired by subJL€tction 
~agraph E .. or .. with knowledge ..or reason to know that the 

30 informed consen~ __ tl!~pregnant woman has nQt been obtained, 
commits a Class E crime for the first offense and a Clas~_rLs:rime 

32 for each subs~guent offen~_L~_~fens~ .. _to "§'11Y_acti..QILiQJ;: 
violation of this section bas.ed on . ......1L. .. failure. to __ turni~lL. __ .t.he 

34 information re!;Iyired by sy,bsection 1, paragraph A or B if the 
physician can demonstrate. bY..--2 preponderancg of the evidence, 

36 .t...hat the ~ian reasonably believed .. _ that furnishing the 
information WQuld have resulted iTl -a sj'tyerely advers!i!~f£es;;.:L.. .. on 

38 the physical or mentgl health of the pregnant... . .!:{oman. 

40 £1599-C. Printed information re~uired 

42 The department shall publish and make avgilable within ... _60 
Qays of the effectiv~te of this section the follQwi~ printed 

44 material: 

46 1. List of ~ervices. Geographically indexed mater~al 

~igned .tQ inform~----2regnant womgn of publiQ..............Q.lli1 private 
48 ageIlg_ies and se.rvices aV<;iilglU....e._tQ assist a woman through 

~nancy and childbirth and while the child is dependent~ 

50 including but not limited to adoption ggencies~ich mu~t 

include a comprehensive list Qf the agencies availableL-~ 

52 description of the services thoseggencies offer a;ruL---.i;1 
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description Qf the manner, including telephone numbers, in which 
2 ~he agencies may be contacted or, at the option of the 

departmen~ printed material including a toll-free, 24-hour 
4 telepn.one number that may be called to obtain such a list and a 

description of agencies in the locality of the caller and the 
6 services offered by those agencies. The material must include 

the follQwing statement. 
8 

10 

12 

14 

16 

"There are many public and private agencies willing and able 
to help you carry your child to term and to assist you and 
Y.illl-L._child after your child is born, whether you choose to 
keep y...Q.JJ.L child or to place your cpild for adoption. The 
lv1aine Department of Human Services strongly urges you to 
contact the Qe~~efore m~king a final decision about 
a}Nrtio:Q...: 

';l'he material m.J!tt.. include information on the availability_~ 

18 medical assistance benefits for -prenatal care, childbirth and 
neonatal care and -.eJ;.g, __ tsL_that it is unlawful for any individual..-t,Q 

20 coerce a ~!llalL __ t.~~rgo an abortion, that any--p.hysician whQ 
perfQrms _an abortiQn without obtaining infor~consent from that 

22 Jl'oman or _J'fithout __ ac_cor~ a private medic.~nsultatiQn may. be 
liable to her for damag:g~ in a civil CQurt action, that.....t.h.e. 

24 J.9thex_...Qf ____ "'--__ chitLis liable to assist in the ~J;:t of that 
cbild even in instance~_w __ hen~he. father has offered to pay for. an 

26 abQ __ rtion and that the law permits adoptive parents t.o pay CQsts 
Q1.--P.r.e_n.gt;a;L_c.M~.c.hildbJrth and Jl!;lQnatal care; 

28 
2. Characteristics of a fetus. Material designed to inform 

30 a pregnant woman oC . ..wjL __ p-rob£ble~atQmical and -PhY-siological 
characteristi§....QL~~us at 2-week_~tational increments from 

32 ferJ:.ilizatio.IL __ .t.Q.._fuJJ, ... ...t..eLlllL_including pictures representing the 
tlevelopment of a fet.us at ____ 2---WeSLk gestational increments and.-9.llY 

34 relevarit information9.1L..J;:..h_~_J2.Q.§.tiQiJ._i.ll-~he survival of the 
_te.:t.1\.Q.......----.l'.he -Ill-ctlJJ.:.es o.r drawings must contain the dimensions of. 

36 the fetus and be realistic and~£XQpriate fQr the woman~~ 
~lla:rr.~ The material must be objective, nonjudgmental and 

38 Qesi~ed to convey only ac~e scientific information about the 
fetus at the various gestational s~es. The material must also 

40 contain oQiective information describing ~e methods of abortion 
Q.LQcedure~......c.9mm_QJllY_ employedL- the medical risks commonly 

42 assoc.iated with each procedure, the possible detrimental 
~ychological effects of abortion ano the medical risks commo~ 

44 g~sociated with carr~ng a fetus to teJ.:.IDL_and 

46 3. Certification form. A certification form to be u~~ 
the physician Qr the physician I s agent under section 1599-B, 

48 .§ubsect..;i._Q.!Ll-,--~x..Q..sL+':.QJ2.lLE thQ __ t lists an the items of informatio:Q 
that must be given to a woman by the physician or the physician~~ 

50 agent. 
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All material published--PJJ.L§..uant __ ~ __ this . sectJon must be 
2 easily Gomprehensibl~~_the. average reader. 

4 §1599-D. Civil ~enaltie~ 

6 1. Civil-'!@..l»ractice action. Any instit~:lonaLyiol!;t!:iQn 

of this chapter .j.~ssible in 9. civil .JLuj,t as p-dm<l_facie. 
8 evidence of a failure t.o .obtain an i~formed_._~.9Jlsen~_~hen 

requested, the court shall allo~~~an to proc~usin~iely 
10 her initials or a---p'&eu9,.QUY!!L. and may~los!it any prQceedings in the 

case and enter Qther protective orders to preserve the privacY_Qb. 
12 the wQman upon whom the abortion was performed. 

14 2. Medical mal~ractice. ViolatiQn of~is chapter .lllQv~s. 
a basis for prQfessional disciplinary action under laws governing 

16 medical malpractice. 

18 ~ Wrongful death. Violation of this ch~ter prQvides a 
basis for recovery for the woman for the death of her chJld under. 

20 laws governing wrongful .~~whether ~e child was _unb!;;>-W_-»J.l_t 
viable at the time the abortion wa~erformed or was born aliYJii.-,-

22 
§1599-E. Construction 

24 
This chapter may not be construed to G.UJ~.J;&......Q.r recognize_-2 

26 right tQ abortion. 

28 It is not the intent of this chapter to mak!i;l_J.awf_ul_Q...ll 
abortion that is currently unlawfu~ 

30 

32 SUMMARY 

34 This bill repeals existing standards for informed consent 
and replaces them with a provision modeled after the Pennsylvania 

36 statute held constitutional in Planned PareQthood of Southeastern 
Pennsylvania v. Casey, _U.S. __ < 112 S.Ct. 2791, 120 L.Ed.2d 674 

38 (1992). 
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