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! HEALTH AND SOCIAL SERV' .. ~ES TRANSITION TEAM BILL 

116th MAINE LEGISLATURE 

SECOND REGULAR SESSION·1994 

Legislative Docmnent No. 1793 

H.P.1330 House of Representatives, January 27, 1994 

An Act to Implement the Recommendations of the Health and Social 
Services Transition Team. 

, Reponed by Representative MITCHELL for the Health and Social Services Transition Team 
pursuant to Resolve 1993, chapter 36. 

Reference to the Joint Standing Committee on Human Resources suggested and printing 
ordered under Joint RuIe 20. 
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Em~rgency preamble. Whereas, Acts of the Legislature do not 
become effective until 90 days after adjournment unless enacted 
as emergencies; and 

Whereas, the Legislature has stated its intent to abolish 
the Department of Human Services and the Department of Mental 
Health and Mental Retardation; and 

Whereas, as much transition time as possible is needed in 
order to avoid disruption of services and 105s of federal funds; 
and 

Whereas, in the judgment of the Legislature, these facts 
create an emergency within the meaning of the Constitution of 
Maine and require the following legislation as immediately 
necessary for the preservation of the public peace, health and 
safety; now, therefore, 

Be it enacted by the People of the State of Maine as follows: 

PART A 

Sec. A·1. 22 MRSA, as amended, is repealed. 

Sec. A·2. 22·A MRSA is enacted to read: 

TITLE 22 A 

GENERAL PRQVISIONS 

CHAPTER 101 

DEPARTMEIfI OF CHILDREN AND FAMILIES, COMMISSIONER 

§101, Definitions 

As used in this 'Title. unless the context otherwise 
indicates. the following terms have the following meanings. 

42 1.. Commissioner. "Commissioner" means the Commissioner of 
Children and Families. 

44 
2.. Department .. "Department" means the Department Qf 

46 Children and Families. 

48 ~ln2_ np.n~rt~n~ of Childrp.n and Families 
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The Department of Children and Families is established. 
Except whe~e responsibility is expressly given to another 
department. the Department of Children and Families is 
responsible for ensuring the implementation of the provisions of 
this Title. The department is a cabinet-level department 
consisting of at least the following organizational units: 

1. Bureau of Children and Families in Need of Sj;>ecial 
Services. The Bureau of Children and Families in Need of Special 
Services: 

Z. Bureau of Child Welfare and Related Services. The 
Bureau of Child Welfare and Related Services: 

3. Bureau of Family Assistance. The Bureau of Family 
As si stance: 

4. Office of Management and Budget. . The Office of 
Management and Budget: and 

5. Office of Consumer Affairs. The Office of Consumer 
Affairs. 

within the resources available to the department. the 
commissioner may establish additional organizational units and 
subunits necessary to carry out the responsibilities of the 
department in an efficient and effective manner. 

§l03. Mission 

1. Mission statement. The State of Maine declares that 
every child has the right to a consistent. nurturing envirOnment 
in order to achieve optimal growth and development. Families 
have the primary responsibility of meeting the needs of their 
children and the State has an obligation to help them fulfill 
this responsibility when families are unable to do so. The State 
has the responsibility to ensure the availability of an 
integrated continuum of services that is responsive to the 
pbysical. emotional. social. and educational needs of children 
and their families and which helps children develop as healthy, 
productive. and caring persons. The role of the State is' to 
complement what families and' public, private. and nonprofit 
agencies provide in order to enbance the strengths and talents of 
each child and fami.1y. 

Z. Goals. The State's goals regarding children and 
families are: 
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A. To support consistent. nurturing environments that 
promote OPtimal growth and development for children and 
families; 

B. To promote physical and emotional well-being, 
educational opportunities. financial stability, and healthy 
interdependence of family members. their communities. and 
the State; 

C. To ensure that children are protected when their 
families are unable or unwilling to do so: 

D. To support those who provide the care. education. 
treatment. supervision. and protection of children: and 

E. To ensure that families are Maine's most valuable 
resource as providers of care, nurturing, and parenting to 
children. 

3. Guiding principles. The following principles guide the 
~ 

A. Priority' should be placed on the development of a 
community-based, culturally and linguistically sensitive, 
and multidisciplinary system of care and outreach: 

B. Services should follow the child and be child-centered. 
family-focused. and provided in the least restrictive and 
most appropriate and integrated setting: 

C. Services should strengthen family involvement so that 
families are empowered to better care for their children: 

D, The ideal system should ensure a unified system of entry 
and provision of services according to an individualized 
treatment plan that is respectful of the child's and 
family's strengths and needs: 

E. The service delivery system should represent a 
decentralized approach to the resolution of problems faced 
by children and families: and 

F. The ideal system should unite the public. private, and 
nonprofit sectors in a new effort to plan and create new 
service resources at the local level. 

§l04. Commissioner of Children and Families 

1. Appointment. The Governor shall appoint the 
commissioner. subject to review by the ioint standing committee 
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of the Legislature having jurisdiction oyer human resource 
matters and to confirmation by the Senate. The commissioner is 
the head of the department. responsible for. its oyerall 
direction. The cOmmissioner seryes at the preasure of the 
Governor. 

Z. Vac!mC.Y' Vacancies in the office of the commissioner 
must be filled as follows. 

A. Any yacancy of the cOmmissioner's position must be 
filled by appointment under subsection I, 

B. If the commissioner's position is yacant or if the 
commissioner is absent or disabled. the associate 
cOmmissioner for programs shall perform the duties and have 
the powers proyided by law for the COmmissioner. 

C. If the positions of the c'ommissioner and the associate 
COmmissioner for programs are both yacant or if both 
officials are absent or disabled. the associate commissioner 
for administration shall perform the duties and have the 
powers provided by law for the commissioner. 

3. oualifications~ To qualify for appointment as 
commissioner. a person must have training and experience in human 
seryices administration or satisfactory experience in the 
direction of work'of a comparable nature. 

SIOS. Commissioner's POvers and duties 

1. Powers. The COmmissioner may: 

A. Distribute the functions and duties outlined in this 
Title among the department's organizational units so as to 
integrate the' work properly and to promote the most 
economical and efficient administration of the department. 

2. Duties. The commissioner shall; 

A. As soon as practicable after the close of the fiscal 
year that ends in an even-numbered year. report to the 
Goyernor the actiyities of the department during the 
biennial period just ended with suggestions for legislatiye 
action the COmmissioner considers necessary or important. 

SlOG. Department personnel 

The commissioner'may employ staff necessary to carry out the 
responsibilities of the department. Staff are subject to the 
Ciyil Seryice Law unless otherwise specified in law. positions 
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listed in this section are not subject to the Ciyil Seryice Law 
and serye at the pleasure of the COmmissioner. 

1. Associate commissioners. The commissioner may appoint 
an Associate Commissioner for Programs. who must haye training 
and experience in the planning and administration of human 
seryices. and an Associate COmmissioner for Management and 
Budget. who must haye training and experience in general 
management. 

2. Other positions. The Commissioner may appoint the 
following: 

A. Director. Bureau of Children and Families in Need of 
Special Seryices! 

B. Director. Bureau of Child Welfare and Related Seryices! 

C. Director. Bureau of Family Assistance: and 

D. Director. Office of Consumer Affairs. 

§I07. Service delivery regions 

The commissioner shall organize regional seryice deliyery in 
accordance with the following regional boundaries. 

1. Region I. Region I is all of Aroostook County. 

2. Region II. Region II is all of Piscataquis County. 
Penobscot County. Hancock County and Washington County. 

3. Region III. Region III is all of Somerset County. 
Kennebec County. Waldo County. Knox County. Lincoln County and 
Sagadahoc County and that portion of Cumberland County' that 
includes the municipalities of Brunswick. Freeport and Harpswell. 

4. Region IV. Region IV is all of Franklin County. Oxford 
County and Androscoggin County. 

5. Region V. Region V is all of York County and all of 
Cumberland County except that portion that is part of Region III. 

§108. Joint location of services 

In cooperation with the Bureau of General Services and' the 
Department of Health and Developmental Seryices. the department 
shall locate its service deliyery sites with those of the 
Department of Hea:Lth and Deyelopmental Seryices. subject to the 
following provisions. 

Page 5-LR3l02(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

1. Leases. Joint location must occur as leases expire, 
except as provided in subsection 2. A lease may be renegotiated 
or extended on a short-term basis in order to make its expiration 
date coincide with those of other relevant leases. 

2. Exceptions. Joint location is not required if the costs 
as estimated by the Bureau of General Seryices substantially 
exceed the benefits as estimated by the Bureau of General 
Services. In estimating benefits. the Bureau of General Seryices 
shall consider. but is not limited to, the following: 

A. Monetary sayings expected from leasing fewer but larger 
spaces: 

B. Administratiye sayings expected by either the department 
or the Department of Health and Developmental Seryices from 
sharing regional administratiye functions; 

c. Improyed access expected for customers; and 

D. Improyed coordination and quality of seryices expected 
from greater interaction of staff across departments, 

3. Other departments. This section does not prohibit the 
Bureau of General Seryices from including other State agencies at 
a joint location site, Other State agencies that may jointly 
locate include, but are not limited to, the Department of the 
Secretary of State, the Department of Labor and the Department of 
Education. 

4. Reports. The Bureau of General Seryices shall submit 
progress reports regarding the implementation of this section to 
the joint standing committee of the Legislature haying 
jurisdiction oyer human resource matters by the following dates: 

A, 

J;l, 

\::, 

January 1. 19961 

,zaDl!;UY 1, 12201 aml 

,zalll.!ary 1, 2QQQ, 

crlAPTER 103 

USE OF CONflDiStt"TI.i\L IHFORHATlOii FOR 
PERSONNEL AND LI\::KNSURE ACTIONS 

§ZOI. Definitions 
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As used in this chapter, unless the context otherwise 
indicates, the following terms haye the following meanings,' 

1. Confidential infomation. "\::onfidential information" 
means information that is confidential under chapter 401 or 
section 6J.Q3, 

2. Hearing officer. "Hearing officer" means presiding 
officer, judge, board chair, arbitrator or any other person 
responsible for conducting a proceeding or hearing subject to 
this chapter, 

3. Licensing board. "Licensing board" means a professional 
or occupational licensing board that licenses, certifies or 
registers a person in a profession or occupation that is included 
in the list of professional and occupational licensing boards in 
Title 5, section 12QQ4-A. 

§ZOZ. Disclosure and use of confidential information: goyerning 
provisions 

Any information deriYed by the department in the course of 
carrying out its functions and that is confidential under chapter 
401 or section 6103, that relates to a state employee or a person 
licensed. certHied or registered by a licensing board who is 
alleged to haye engaged in any unlawful actiyity or professional 
misconduct, or' in conduct in yiolation of laws 'or rules relating 
to a licensing board, may be disclosed to and used by the 
appropriate state agencies and licensing boards only in 
accordance with this chapter, The department, other state 
agencies and licensing boards shall comply with the following, 

1. Purpose for which disclosure is made. Any confidential 
information proyided to a state agency, department or licensing 
board may be used only for inyestigative and other action within 
the scope of the authority of that agency, department or 
licensing board and to determine whether the employee or the 
person licensed, certified or registered by the board has engaged 
in unlawful actiyity, professional misconduct or actiyities in 
violation of the laws or rules relating to the board. 

2. Designation of person to receiYe confidenti.iU 
infOrmation. State agencies, departments and licensing boards 
reasonably expected to be recipients of confidential information, 
as determined by the commissioner, shall designate a person to 
receiye the confidential information for inyestigatiye purposes. 

3. Limitations 'on disclosure. Disclosure is limited to 
information that is directly related to the matter at iSsue, The 
identity of reporters and other persons may not be disclosed 
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except as necessary and relevant. Access to the information is 
limited to parties. parties' representatives. counsel of record 
and the hearing officers responsible for the determinations. The 
information may be used only for the purpose for which the 
release was intended. 

§203. Confidential information provided to state employees. the 
Bureau of Human Resources and the Bureau of Employee 
Relations 

1. Disclosure to state employees. Confidential information 
that is releyant to a grieyance or a discipHnary procedure 
within the department must be proyided to the affected emplOyee 
and the employee's designated representatiye. 

2. Disclosure to Bureau Of Employee Relations and the 
Bureau of Human Resources. Confidential information that is 
relevant to a grievance or disciplinary procedure within the 
department shall be proyided to the Bureau of Employee Relations 
in cases regarding state employment subject to the State Employee 
Labor Relations Act. Title 26. chapter 9-B. and to the Bureau of 
Human Resources for state employees not subject to Title 26. 
chapter 9-B. when the Bureau of Employee Relations or the Bureau 
of Human Resources become involved in the grievance or 
disciplinary process. including appeals to an arbitrator or the 
CiVil Seryice Appeals Board. 

3. Procedures governed by contract. If any other procedure 
relating to the use of confidential information in state employee 
personnel actions is governed by collective bargaining 
agreements. the collectiye bargaining agreements shall control-. 
except as proyided in section 202. 

§204. Confidential information provided to professional and 
occupational licensing boards 

If confidential information regarding a person subject to or· 
seeking licensure. certification or registration by a licensing 
board indicates that the person may have engaged in unlawful 
actiyity. professional misconduct or conduct that may be .in 
violation of the laws or rules relating to the licensing board. 
the commissioner may release this information to the appropriate 
licensing board. Confidential information must be disclosed and 
used in accordance'with section 202 and may also be disclosed to 
members. employees and agents of a licensing board who are 
directly rp.l~tp.d to the matter at issue. 

. . 
1. Notice to the licensee or applicant. Notice of the 

release of confidential information must be proVided by the board 
to the licensee or applicant in accordance with the law and rules 
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relating to the licensing Iioard. If the law or rules relating to 
a licensing board do not provide for notice to licensees or 
applicants subject to or seeking licensure. certification or 
registration. the licensing board shall proyide notice to thiit 
licensee or applicant upon determination of the board to take 
further action following its investigation. 

2. Licensing, board requests' for confidential information. 
Any licensing board pursuing action within the scope of the 
board's authority or conducting an inyestigation of any person 
subject to or seeking licensure. certification or registration by 
the board for encracrincr in unlawful activity. profession·al 
misconduct or conduct that may be in violation of the ~ 
rules relating to the board may reguest confidential information 
fi:om the department. Any information provided to the board for 
an inyestigation is governed by section 202 and this section. 

3. Use of confidential infOrmation in proceiitdings. The use 
of confidential information in proceedings. informal conferences 
and adjudicatory hearings is goyerned by Title 5. section 9057. 
subsection 6, 

§205. Information provided for unemployment compensation 
proceedings relevant to state employment 

If confidential information is relevant to an unemployment 
compensation proceeding with respect to the proyision of. denial 
or termination of unemployment compensation benefits related to a 
person's state employment. the commissioner may release the 
confidential information to the Commissioner of Labor. The 
Commissioner of Labor may request from the commissioner 
confidential information that may be directly related to an 
unempl<?yment compensation proceeding with respect to a person's 
state employment. The commissioner may release the confidential 
information to the 'Commissioner of Labor if the confidential 
information is related to the proceeding. The Commissioner of 
Labor shall provide the claimant with access to the information. 

§206. Penalty for violations 

Any person who violates this chapter is subject to th~ 
applicable penalty as proyided in chapter 401 or section 6102. 

CU1\PTER 105 

MISCELLANEOUS PROVISIONS 

§301. Legal assistance from Attorney General 
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The Attorney Gerteral and the seyeral district attorneys 
within their respectiye counties. when requested by the 
department. shall furnish legal assistance. counselor adyice as 
required by the department in the discharge of its duties. 

§302. State wards 

When a State ward becomes 18 years of age and the ward and 
the department agree that need for care and support for 
educational. social or physical reasons exists. the department 
may continue care and support until the person reaches 21 years 
of age. 

§303. P~nt for state agency clients 

The commissioner shall authorize payment of approyed mental 
health treatment costs for state agency clients who are placed 
for educational purposes. with the recommendation of an employee 
of the Bureau of Children and Families in Need of Special 
Seryices. in an in-state residential treatment center. as 
identified in Title 20-A. section 1. subsection 24-11. paragraph 
D. subparagraph (3). to the extent of the amount of funds 
appropriated by the Legislature for this purpose. The 
commissioner may authorize payment of mental health treatment 
costs for similar placements in out-of-state residential 
placements on a case-by-case basis. within the limits of 
ayailable funds. The commissioner shall further authorize 
payment of approved board and care and mental health treatment 
costs for state agency clients who are placed for other than 
educational purposes. wi th the recommendation of an employee of 
the Bureau of Children and Families in Need of Special Services. 
in any residential placement. as defined in Title 20-A. section 
1. subsection 24':'A. to the extent of the funds appropriated by 
the Legislature for this purpose. In no event may payments that 
the commissioner is' required to authorize under this section 
exceed the funds appropriated by the Legislature for the purposes 
referred to in this section. Payment from these funds must be 
made only when other appropriate state or federal funds to whiCh 
the department has access haye been exhausted. For the purposes 
of this section. "State agency client" has the Same meaning as in 
Title 20-A. section 1. subsection 34-A. 

§304. Funds for social services 

The department may administer any funds ayailable from 
private. local. state or federal sources' for the provision of 
social seryices to carry out the purposes of this Title. To the 
extent allowed by· the funding source. the department may proyide 
the social seryices directly. through contracts or grants with 
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public or private agencies. or jointly with public or priyate 
agencies. 

The department shall adopt rules to define eligibility for 
the social services. contractual terms. conditions for grants. 
matChing ratios. quality of performance standards and other rules 
as necessary for the implementation of this section. The rules 
must be adopted in accordance with Title 5. chapter 375. 

§305. Agreements with community agencies 

1. Definitions. As used in this section. unless the 
context indicates otherwise. the following terms have the 
following meanings. 

A. "Agreement" means a legally binding document between 2 
parties. including documents COmmonly referred to as 
accepted application. proposal. prospectus. contract. grant. 
joint or cooperatiye agreement. purchase of seryice or state 
.ai.d.. 

B. "COmmunity agency" means a person. a public or priyate 
nonprofit organization or a firm. partnership or business 
corporation operated for profit. that operates a human 
seryice program at the community leyel. 

C. "Funds" means any and all general funds. dedicated 
funds. fees. special revenue funds. 3rd party 
reimbursements. vendor payments or other funds available for 
expenditure by the department in support of the proyision of 
a human service. 

D. "Human service" means any 'alcoholism, children t s 
community action. corrections. criminal justice. 
deyelopmental disability. donated food. education. elderly. 
food stamp. income maintenance. health. juyenile. law 
enforcement. legal. medical care. mental health. mentai 
retardation. poyerty. public assistance. rehabilitation. 
social. substance abuse. transportation. welfare or youth 
seryice operated by a community agency under an agreement 
financially supporting the service. wholly or in part. by 
funds authorized for expenditure by the department. 

E. "Nonprofit organization" means any agency. institution 
or organization that is. or is owned and operated by. one or 
more corporations or associations. no part of the net 
earnings of which inures. or may lawfully inure. to the 
benefit of any priyate shareholder or indiyidual and which 
has a territory of operations that extends to a 
neighborhood. community. region or the State. 
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F. "Public" means municipal. county and other governmental 
bogies that are political sUbdivisions within the State. 

2. Cornnissioner ma,y disburse funds. The cmnmissioner may 
disburse funds to a community agency for the purpose of 
financiallY supporting a human service. only if the gisbursement 
is covereg by a written agreement between the department and the 
agency. specifying at least the following: 

A. The human service to be provided by the community agency: 

B. The method of payment by the department'to the community 
agency: ang 

c. The criteria for monitoring ang evaluating the 
performance of the community agency in the provision of the 
human service, 

3. Requirements. The commissioner's duties are as follows. 

A. The commissioner shall adopt rules consistent. with and 
necessary for the effective administration of this section. 

B. When making agreements with community agencies for the 
provision of a human service. the commissioner shall use 
agreement forms and shall develop uniform procedures. 

C. When disbursing funds pursuant to an agreement. the 
commissioner shall require uniform accounts payable forms or 
uniform supporting documentation and information. 

D. When accounting for funds disburseg under an agreement, 
the commissioner shall use uniform accounting principles, 
policies ang procegures. 

4. Rules. The commi'ssioner may not request competitive 
Mgs for existing services until the commissioner has adopted 
rules in accQrdance with the Maine Administrative Procedure Act, 
Title 5, chapter 375, to ensure: 

A. The stability of the provider system l:1y setting forth 
the causes for which existing services may be "placed out for 
competitive bid: 

13. The protection of consumers 'n such a way that any 
change in provider will be accomplished in a manner which, 
fully protects the consumer: and 
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C. The verification of the nonservice revenue pntion of 
proposeg budgets sUbmitteg l:1y current and' prospective 
providers. 

§306. Adyise on inco~ration of institutions 

The department shall give its opinion as to the advisability 
of the proposed organization ang incorporation of any nonprofit 
institution that falls under the jurisdiction of the gepartment. 

§307. Charitable and benevolent institutions to submit itemized 
bills: recipients not geemed paupers 

Appropriations made by the State for the care. treatment. 
support or education of any person by any charitable or 
l:1enevolent organization not whOlly owned or controlled by the 
State may not be paid until an itemized l:1ill, showing the name of 
the person receiVing the service, the date on which the service 
was rendered, and the rate charged per day or week, is filed with 
the State Controller together with a certificate from the 
department that satisfactory evidence has been filed in its 
office by the organization furnishing the service that the person 
receiving the service was in need of the service: that the person 
was not able to pay for the service: and that the rate charged is 
not greater than that charged to the general pul:1lic for the Same 
service. The only exceptions to the above specific procedures are 
those instances in which the charitable or l:1enevolent 
organization l:1y agreement with the department elects to return 
its State appropriation. either in whole or in part. to the 
department for matching with federal funds. In all instances, 
payments made l:1y the State to charitaQle and l:1enevolent 
organizations under this section are governed l:1y rules and rates 
adopted l:1y the department. 

A person may not l:1e deemed a pauper l:1y reason of having 
receiveg the benefit of any funds, either State or municipaL 
that have l:1een expended on that person's l:1ehalf under this 
section. 

§308. Purchased services report 

The department shall prepare an annual report on all 
services delivered under contract with private or municipal 
providers. The department shall submit its report to the jOll 
standing committee of the Legislature having jurisdiction over 
appropriations and financial affairs l:1y January 31st Qf each 
year. The report must include: 
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1. Listing by contractor. A listing, by contractor, of all 
funds received from the State and a summary of the purposes for 
which those funds were expended: 

2. Allocations. A summary of the most recent yearls 
allocations of all funds by bureau or office, service area, 
region and, if available, county: 

3. Regional equity. An evaluation of additional funding 
needed to equalize funding among all regions by individual 
service areas, presented in prioritized order: 

4. Outstanding service needs. The department's assessment, 
by individual service area, of the outstanding service needs of 
the State. The assessment must identify the funding source 
projected by the department to be available for the expansion of 
service, presented in prioritized order: and 

5. Recommended changes. Recommendations for chancres in 
funding resulting from the department's planning and evaluation 
system presented in the following order of priority: 

A. Greatest service need within existing funding scheme: 

B. Equalization of regional funding with each service area: 
Rm1 

C. New or outstanding needs. 

§309. fees for service 

1. Reasonable fees authorized. The department may charge 
reasonable fees for any services provided under this Title 
whether directly or indirectly provided by the department. 
Except as otherwise provided by law, any fees received constitute 
a permanent fund for use by the department as special revenue 
income . and do not become part of the General Fund. When 
applicable, fees so generated must be utilized in accordance with 
federal law. 

2. Sliding fee scale. The department may establish a 
sliding fee scale for the provision of community-based purchased 
services administered by the Bureau of Child Welfare and Related 
Services. 

A. The sliding fee scale must be based on OI;=O&S family 
income and family size. 

B. Any fees charged as a result of implementing this 
subsection must be paid to the provider of the service and 
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) 

used by the provider for additional services of the same or 
related type for which the fees were paid. 

§3l0. Acceptance of federal funds 

Receipt and expenditure of federal funds by the department 
is governed by the following provisions. 

1. Application. The department mav, subject to the 
approval of the Governor, apply for federal funds under the 
United States Social Security Act, as amended, and under other 
federal acts regarding human welfare. 

2. Administration. The department mav administer 
assistance received under this section in a manner that complies 
with federal requirements if those requirements are not 
inconsistent with this Title. 

3. Municipal or private entities. The department may make 
grants to cities or towns within the State, or to private 
entities organized for purposes related to human welfare, out of 
federal funds if the grants are permitted by the federal funding 
source. The grants must be made in conformity with applicable 
federal requirements and state accounting requirements, and in 
accordance with rules adopted by the department,' 

4. Treasurer to receive funds. The Treasurer of State 
shall receive available federal funds for programs administered 
by the department under the federal Social Security Act, as 
amended, and the State Controller shall authorize expenditures 
from those funds as approved by the department. 

§311. Appropriated funds transferable 

The appropriations made by the Legislature to any 
organizational unit of the department mav be combined or 
transferred from one to another by authority of the Governor when 
a transfer is considered necessary. 

§3l2. Kgpenditure of unidentified child sypport p~ents 

The department may expend any unidentified child support 
payments and any interest earned on those funds that th~ 

department has received when the department can not identify the 
child for which payment was made. The department may expend 
these funds only in its efforts to enforce child support laws in 
accordance with Title 19, chapter 7. Before making any 
expenditure, the department shall wait at least 12 months from 
the date the unidentified funds were received. 
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S3l3. Adoption of a grievance procedure concerning discrimination 
on the basis of handicQP 

The commissioner shall adopt rules pursuant to the Maine 
Administrative Procedure Act. Title 5. chapter 375. subchapter 
II. to create a grieyance procedure applicable to all bodies of 
State Goyernment in accordance with 45 Code of Federal 
Regulations. Section 84.7. To the extent that a grievance 
procedure adopted under this section conflicts with a grieyance. 
procedure otherwise adopted by a state agency to comply with 45 
Code of Federal Regulations. Section 84.7. the procedure adopted 
under this· section controls. except in cases of conflict with 
other federal regulations. 

S3l4. Penalties and jurisdiction: certificate of COmmissioner as 
evidence 

Any person who hinders. obstructs or interferes with any 
officer. inspector or duly authorized agent of the department 
while in the performance of the officer's. inspector's Or agent's 
duties commits a Class E crime. Any person who violates any order 
or rule of the department made for the protection of life or 
health under law commits a Class E crime unless otherwise 
proyided in this Title. Any person who violates any proVision of 
this Title or willfully fails. neglects or refuses to perform any 
of the duties imposed upon that person by this Title commits a 
Class E crime. unless specific penalties· ·are provided elsewhere. 
Any certificate of the commissioner in regard to the records of 
the department is admissible in evidence in all prosecutions 
under this Title. 

S315. Civil liability of persons making false claims 

Any person. firm. association. partnership. corporation or 
other legal entity who makes or causes to be made or presents or 
causes to be presented for payment or approval any claim upon or 
against the department or upon any funds administered by the 
department. knowing the claim to be false. fictitious or 
fraudulent or who. for the purpose of obtaining or aiding another 
to obtain the payment or approyal of such a claim. makes any 
false written statement or submits any false document that the 
person does not belieye to be true. or who enters into any 
agreement. combination or conspiracy to defraud the department by 
obtaining the ·payment or approval of any false. fictitious or 
fraudulent claim. is. in addition to any criminal liability that 
may be provided by law. subject to civil suit by the State in the 
Superior Court for recoyery of damages to include the following: 

1. Restitution. Restitution for all excess benefits or 
payments made; 
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2. PQYment of interest. Payment of interest on the amount 
of the excess benefits or payments as set forth in subsection 1 
at the maximum legal rate in effect on the date the payment was 
made and computed for the date payment was made to the date on 
which repayment is made: . 

3. PQYment of damages. Payment of damages. without regard 
to the amount in controversy. in an amount that is threefold the 
amount of the excess benefits or payments as set forth in 
subsection t. but in any case not less than $2.000 for each false 
claim for assistance. benefits or payments. or for each dOCument 
submitted in support of the false claim. whichever is the greater 
amQunt: and 

4. Cost of the suit. Cost of the suit. 

Sus. Rules 

The department shall adopt rules considered necessary and 
proper for the protection of life. health and welfare, and the 
successful implementation of this Title. The rules must be 
adopted pursuant to the requirements of Title 5, chapter 375. 
The rules must include, but are not limited to, the fOllowing; 

1. Admi~istration of medication. Rules regarding the 
administration of medication in day care facilities. children's 
homes. nursery schools and other facilities as considered 
necessary by the department. In adopting rules for each type of 
facility. the department shall consider. among other factors, the 
general health of the persons likely to receiye medication. the 
number of persons seryed by the facility and the number of 
persons emplQyed at the facility whQ might be inYQlyed in the 
administration of medication; and 

2. Department records. ReasQnable rules gQyerning ·the 
custody. use and preseryation of the records, papers. files and 
communications of the department, and especially those that 
pertain to the granting of public assistance. The use Qf these 
records, papers, files and COmmunications by any other agency or 
department Qf government to which they may be furnished is 
limited to the purposes for which they are furnished and by the 
law under which they are furnished. It· is unlawful fQr any 
person, except for purposes directly connected with the 
administration of the public assistance and in accordance with 
the rules of the department. to solicit. disclose. receiye. make 
use of or authorize. knowingly permit. participate in or 
acquiesce in the use of. any list Qf or names of. Qr any 
information concerning, persons applying for or receiying public 
assistance. directly or indirectly. deriyed from the recQrds. 
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papers. files or communications of the State or subdiyisions or 
agencies of the State. or acquired in the course of the 
performance of official duties. Any oerson yiolating any 
proyision of this subsection must be punished by a fine of not 
more than $500 or by imprisonment for not more than 11 months. or 
by both. 

CBILDRKN l\BD FAMILIES IN NEED OF 
SPECIAL SERVICES 

CHAPTER 201 

GENERAL PROVISIONS 

§2001. Definitions 

As used in this Part. unless the 'context otherwise 
indicates. the following terms haye the following meanings. 

1. Bureau. "Bureau" means the Bureau of Children and 
Families in Need of Special Seryices. 

2. Child in need of treatment. "Child in need of 
treatment" means: 

a. A child under 17 years of age who has treatment needs 
related to mental illness. mental retardation. autism. 
deyelopmental disabilities or emotional or behayioral needs 
that are not under current statutory authority of other 
state agencies: or 

B. A person 18 years of age or older and under 21 years of 
age who has treatment needs related to mental illness. 
mental retardation. autism. developmental disabilities or 
emotional or behayioral needs if the bureau. in consultation 

. with the Department of Health and Deyelopmental Services. 
has determined that it is in the interest of that person to 
receiye treatment through the bureau. 

3. Director. "Director" means the director of the bureau. 

4. Recipient. "Recipient" means a person who requests or 
receives seryices from the bureau or from an agency that receives 
funds from or through the bureau. 

5. Respite care. "Respite care" means temporary 
care-giying to a child or adult for the purpose of relieying that 
person's family or another primary care-giyer. 
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6. Treatment. "Treatment" means the provision of seryices 
to children in need of treatment and their families. the seryices 
consisting primarily of! 

A. Psychiatric. psychological. counseling. deyelopmental 
and other therapeutic modalities: and 

B. Social. interpersonal and other liying skills. related 
supportiye seryices and habilitatiye training. 

§2002. Insurance available for respite proyiders 

Persons who haye completed the training program for respite 
care proyiders through the department or the Department of Health 
and Deyelopmental Seryices are eligible for any insurance 
proyided to family foster home providers pursuant to Title 5. 
section 1728-A. In any action for damages against a respite care 
proyider insured pursuant to Title 5. section l728-A. for damages 
coyered under that policy. the claims for and award of those 
damages. including costs and interest. may not exceed $300.000 
for any and all claims arising out of a single occurrence. When 
the amount awarded to or settled for multiple claimants exceeds 
the limit imposed by this section. any party may apply to the 
Superior Court for th~ county in which the goyernmental entity is 
located to allocate to each claimant that claimant's equitable 
share of the total. limited as required by this section. Any 
award by the court in excess of the maximum liability limit is 
automatically abated by operation of this section to the maximum 
limit of liability. Nothing in this section makes respite care a 
state actiyity nor does it expand in any way the liability of the 
State or respite care proyider. 

CHAPTER 203 

BUREAU OF CBILDRKN l\BD FAMILIES IN HEED 
OF SPECIAL SERVICES 

§2201. Policy 

1. Services. It is the policy of the State to proyide an 
efficient. coordinated statewide system of seryices to children 
in need of treatment and their families. including a 
comprehensiye system of family support seryices. to the extent 
resources permit. 

2 •. Setting. It is the policy of the State that the setting 
for the seryices described in this Part must. consistent with the 
ayailability of appropriate resources: 
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A. Impose the fewest possible restrictions on the liberty 
of children in need of treatment: and 

B. Be as close as possible to the patterns and norms of the 
mainstream Of society. recognizing regional. cultural and 
ethnic characteristics. 

3. other agencies. Nothing in this Part constrains or 
impairs any other state agency in carrying out statu'torily 
mandated responsibilities to children and their families or 
alters or diminishes any seryices. benefits or entitlements 
received by yirtue of those statutory responsibilities. 

4. Spiritual trea!;ment. Nothing in this Part replaces or 
limits the right of any child to treatment in accordance with a 
recognized religious method of healing. if the treatment is 
reguested by the child or by the child's parent or guardian. 

§2202. Establisbment of bureau 

There is established. within the department. the Bureau of 
Children and Families in Need of Special Seryices. 

§2203. Duties 

The bureau shall: 

1. SUDnort other care givers. Strengthen the capacity of 
families. natural helping networks. self-help groups and other 
community resources to support and serye qhildren in need of 
treatment: 

2. Facilitate comprehensiye system. Facilitate the 
planning. promotion. coordination. delivery and evaluation of a 
complete and integrated statewide system of seryices to children 
in need of treatment and their families: and 

3. Support services. Support those seryices appropriate to 
children in need of treatment and their families. including. but 
not necessarily limited to. the fOllowing: 

A. Advocacy: 

B. Assessmen~ and diagnosis: 

C. Child development: 

D. Consultation and education: 

E. Crisis intervention: 
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F. Family guidance and counseling: 

G. Preyentive intervention: 

H. Professional consultation and training: 

1. Respite care and other family support services: and 

J. Treatment. 

§2204. 

The bureau may perform the duties described in section 2203 
and may provide other services to children in need of treatment 
through state-operated facilities and programs or through 
contracts and grants to public and priyate agencies. In all 
cases. the bureau shall ensure that services are provided in the 
least restrictive setting consistent with the child's needs. 
commensurate with the resources available to the bureau and in 
coordination with services and resources of other state agencies 
serving children and families. Emphasis must be placed on 
maintaining each child in the child's natural home or in an 
alternative placement within the community whenever possible. 

§220S. Director 

The commissioner shall. with the adyice of the Maine 
Advisory Committee on Children with Special Needs. appoint and 
set the salary for the director of the bureau. subject to the 
approya1 of the Goyernor. The director seryes at the pleasure of 
the commissioner. Notwithstanding any other law. the 
commissioner may designate any employee of the department to 
serve. for a period not to exceed 180 days. as acting director of 
the bureau. if the 'position of director is yacant. Service as 
acting 'director must be considered a temporary additional duty 
for the person so designated. 

I. Qualifications. In order to be eligible for appointment 
as director. a person must haye; 

A. A graduate degree in child deyelOpment. social welfare 
or a related field: and 

B. At least 5 years of experience in the administration of 
children's seryices pr:ograms or satisfactory experience in 
wor:k of a compar:able natur:e. 

2. Duties and powers of director. In addition to other 
duties and powers set out in this Part. the director; 
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A. Shall report directly to the commissioner: and 

P. Shall carry out the duties and responsibilities of the 
bureau. 

§2206. Commissioner's duties 

In order to facilitate the development and operation of a 
coordinated. statewide system of services to children in need of 
treatment and their families. the commissioner. through the 
bureau. shall: 

1. Administration. Provide a decentralized administrative 
structure for the provision of services to children in need of 
treatment and their families: 

2. Normalization. Work toward the prons~on of normalized 
services through the establishment of in-home. community-based. 
family-oriented programs for the child in need of treatment. If 
treatment in an out-of-home or out-Of-community setting becomes 
necessary. it should be in the least restrictive setting 
consistent' with the needs of the child. commensurate with the 
resources available to the bureau and in coordination with 
services and resources of other state agencies serving children 
and their families: 

3. Coordination. Continue coordination and linkage with 
other agencies. programs and systems that serve children and 
their families on a state. regional and local level. so as to 
encourage effective and efficient procedures and practice in the 
delivery of services to children in need of treatment and their 
families: 

4. Prevention.- Place a high priority on continued 
participation with the Department of Education and the Department 
of Human Services in preventive intervention services to families 
of children in need of treatment: 

5. Qualified care givers. Strive to ensure that all 
services and programs are adequately staffed by persons 
appropriately qualified by training and experience: 

6. Qutreach. Publicize the availability of serVices to 
children in need of treatment to ensure that these services are 
accessible to the greatest possible number of children and their 
families; 
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7. Advocacy. Ensure that all children in need of treatment 
and their families are notified of their rights to advocacy 
services available in this State: 

8. Appeals process. Ensure that rules are adopted that 
specify the procedures by which a parent or guardian of a child 
in need of treatment may appeal decisions made relative to 
services provided by the bureau; 

9. Services. Provide a comprehensive system of support 
services. including respite care. to families with children in 
need of treatment: 

10. Regyest-for-proposal contracting. . Require that any new 
contract for services be awarded through a request-for-proposal 
procedure and any contract for services of $150.000 per year or 
more that is renewed be awarded through a request-for-proposal 
procedure at least every 6 years: and -

11. Consumer advice. Establish a procedure to obtain 
assistance and advice from consumers of services regarding the 
selection of contractors when requests for proposals for services 
are issued. 

§2207. Plan 

The commissioner. through the bureau shall monitor. review 
and evaluate at least annually the allocation and adequacy of 
services provided by the department to children in need of 
treatment and shall prepare and maintain a plan that meets the 
following criteria. 

1. Effective services that protect rights. The plan must 
indicate the most effective and efficient manner in which to 
implement services and programs for children in need of treatment 
and their families. while safeguarding and respecting the legal 
and human rights of those children and families. 

2. Gaps in service. The plan must specifically indicate how 
gaps in services for children in need of treatment and their 
families can best be met. 

3. Identification of priorities. The plan must establish a 
procedure for setting priorities among the various serVices 
required by children in need of treatment and their families. in 
cooperation with other agencies of State Government that prOvide 
services to children and families. including. but not limited to. 
the Department of Corrections and the Department of Education. 
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4. Coordination. The plan must specifically indicate the 
department's efforts in ensuring that services proyided by the 
bureau are effectively coordinated with resources and procedures 
in other parts of the department. 

5. Biennial. The plan must be prepared in eyen-numbered 
years for submission to the joint standing committee of the 
Legislature haying' jurisdiction 'oyer human resource matters and 
~he joint standing committee of the Legislature having 
Jurisdiction oyer appropriations and financial affairs matters no 
later than January 30th of odd-numbered years. 

6. Individual needs. The plan must ensure that children 
with divergent treatment needs are not inappropriately mixed 
while in residence at state operated facilities for children in 
need of treatment. 

7. Family support. The plan must indicate the State's 
progress in ensuring the dey?l?pment Of. an. array of family 
support services to enable fam1hes to ma1nta.1n more adequately 
their children in need of treatment in their natural homes and 
communities. 

§2208. Advocacy 

1. Rstabl.i.shment. The Office Of the Advocate is 
established within the department solely to investigate the 
claims and grievances of recipients. to investigate with the 
Bureau of Child Welfare and Related Services, as appropriate. all 
allegations of child abuse in state institutions and to advocate 
for compliance by any institution. other facility or agency 
administered. licensed or funded by the department with'all laws, 
administratiye rules and institutional and other policies 
relating to the rights and dignity of recipients. 

2. Advocate. The advocate shall direct and coordinate the 
program of the office. 

A. The advocate shall report administratiyely to the 
commissioner and advise. consult with and inform the 
cOmmissioner on the issues described in this section. 

B. The 'advocate is a classified state employee. 

3. Duties. The Office of the Advocate shallt 

At Receive or ,refer complaints made by recipients and 
represent the interests of recipients in any matter 
pertaining to the rights and dignity of recipients! 
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B. Intercede on behalf of recipients with officials of 
institutions. facilities and agencies administered. licensed 
or funded by the department, except that the Office of the 
Advocate may refuse to take action on any complaint that it 
deems to be trivial or moot or for which there is clearly 
another remedy available: 

C. Assist recipients in any hearing or grieyance proceeding 
of' the department: 

D t Refer recipients to other agencies or entities for the 
purpose of advocating for the rights and dignit;y of t;he 
recipient;s: 

Et Act as an information source regarding t;he rights of all 
recipient;'s. keeping itself informed about; all laws. 
administ;rative rules and institutional and other policies 
relating to the rights and dignity of t;he recipients and 
about relevant legal decisions and ot;her developments 
related t;o t;he field of ment;al health and ment;al 
retardation. both in t;his St;at;e and in other part;s of the 
'country: 

F. Make and publish reports necessary to the performance Qf 
t;he dut;ies described in t;his sect;ion. The advocate may 
report findings of t;he office to groups outside t;he 
depart;ment. such as legislat;ive bodies. adyisory committees, 
commissions. law' enforcement agencies and the press t 
Annually by January 1. the adyocate shall submit a report; 
regarding activit;ies under this section to t;he joint 
st;anding commit;t;ee of t;he Legislat;ure haying jurisdiction 
over human resource matters: and 

G. Negotiat;e joint working agreement;s with the Bureau of 
Child Welfare and Relat;ed Services concerning procedures and 
respectiye responsibilities for conducting invest;igat;ions in 
state inst;it;utions of allegat;ions of abuse pursuant t;o 
chapter 4Q1. 

4. Access to files and records. The Office of the Advocat;e 
has access, limited only by t;he law, t;o the files. redords and 
personnel of any institution, facility or agencv administered. 
licensed or funded by t;he depart;ment;. All persons wit;h knowledge 
about; an incident; relat;ed t;o recipient; care. including 
recipient-t;o-recipient; assault, st;aff-to-recipient; assault. 
recipient-to-staff assault. excessive use of seclusion' or 
mechanical or chemical restraint;. incidents stemming from 
guest;ionable psychiat;ric and medical practice or any ot;her 
alleged abuse or neglect, shall immediat;ely report; the details of 
that incident to, the Office of the Advocate. A copy of any 
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incident report must be provided to the Office of the Advocate by 
the person making the report. 

5. Confidentiality. Requests for action must be treateg 
configentially as follows. 

A. Any recipient request for action by the office and :;; 
written recorgs or accounts relateg to th; ~~ __ _ 
configential as to the igentity of the recipi;nt. , 

B. The recorgs ang accounts may be releaseg only 
prov.i.geg by law. 

.. 6 •. Protection .for advocate. The agvocate may not 
g1SC1phneg or sanct.loneg for any actions tak;; on beha'i'f 
recipients. 

as 

0; 
7. Budget. When submitting any bugget request to t~: 

Legislature. the gepartment and the Governor shaH ;r~i: th~: 
any fungs for the Office of the Mvocate be listeg in Car; 
account. 

§2209. Improyement and expansion of day treatment services for 
school-age children 

The bureau shall work cooperatively with the Deoartment of 
Corrections. Department of Egucation ang the De;;rtmen~ of He~l~h 
ang Developmental Services to improve ang expand da; trea~ment 
programs for school-age chilgren in neeg of treatm;nt ;; that 
they ang their families may receive necessarv: a!;ropri;:;;e and 
coorginateg therapeutic ang egucational se~ce; i; ;0;: :n~ 
community settings. regucing the likelihoog that; Out::o;:h~me Or 
resigential treatment placements will b; required. The 
Department of Health ang Developmental Services ;h;il licens: 
these programs pursuant to Title 22-B. secti(;;.; i60~4 and ~~~03: 
The Department of Egucation shall approve thes~~am; ;u;;~~nt 
to Title 20-A. chapter 206; The Department ~ H:ai~h :n~ 
~evelopmental Services ang the Department of Ed;cati;~ sh=ll 
Jointly gevelop standargs to ensure a consistent hi; qu;lity 
throughout the State. 

§22l0. Services for juveniles committed to the Maing 
Youth Centgr 

. 1. Burgau authority. The bureau may provide consultation 
se~V.lces to any juvenile with mental retargation commltt;'; ;.; the 
Ma.lne Youth Center if those services are rea~est;d b; ~he 
Comm~s~ioner of Corrections. Consultation ;ervi;:; ';;;av i~CI~d: 
pa rt1c.lpation by appropriatg bureau profgssionals on th; cli~i~=i 
Sgrvices Committee of the Maine Yo'u!:h Center in ;rger t; :~:i;t 
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in the gesign of ingivigual treatmgnt plans to provigg 
habilitation. egucation ang skill training to juveniles with 
mental retargation in resigence at the Maing Youth Cgnter. 

2. Support sgrvicgs. If a program has been gesigneg for a 
juvenile with mental retargation by thg Clinical Services 
Committee and the Clinical Services Committee has inclugeg 
participation by ,the bureau professionals. the bureau shall 
provige, to the extgnt possible. support services to implement 
that program. 

3. Case management. The bureau may provige case management 
services to juveniles with mental retargation who are releaseg 
from the Maine youth Center. 

CHAPTER 205 

MAINE ADVISORY COMMITTEE ON CHILDREN 
HITH SPECIAL NEEDS 

§2401. Maing Advisory Committgg on Childrgn with Special Needs 

The Maing Advisory Committee on Chilgren with Special Needs. 
as establisheg by Title 5. sgction 12004-I. subsection 59. is 
constituteg as follows. 

1. Appointgd by Govgrnor. The committee consists of 15 
members appointeg by thg Govgrnor. In making the appointments. 
the Governor shall givg due consideration to incluging parents or 
relatives of chilgren in neeg of treatment. provigers of sgrvices 
to thesg chilgrgn ang representatives of state agencies concerneg 
with chilgren. 

2. Chair. The Governor shall gesignatg one member as chair 
of the committee. 

3. Terms. Mgmbers serve for terms of 3 years. Any member 
appointeg to fill a vacancy occurring prior to the expiration of 
the term for which that member' s predecessor was appointeg must 
be appointeg only for the remainger of thg term. 

§2402. Dutigs and compgnsation 

The committeg shall act in an agvisory capacity to the 
commissioner ang to the girector in assessing present programs • 
planning future activities ang geveloping the means to meet the 
neegs of children in neeg of treatment ang their families. 
Members of the committee sgrvg without pay. but are eligible for 
reimbursement of expensgs incurreg in the performance of their 
guties in accorgance with Titlg 5. chapter 379. 
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A. The committee shall monitor the adoption of rules 
defining the rights of children in need of treatment and 
make recommendations for improving the rules to the 
department that is proposing them. 

B. The committee shall provide adyice and direction to the 
director concerning the effectiye and efficient management 
of the Bath Children's Home and the Elizabeth Leyinson 
Center in coordination with long-range missions and 
priorities of the bureau. The committee may inspect the 
Bath Children's Home and the Elizabeth Leyinson Center and 
may make recommendations on the management of those 
institutions to the director and the Commissioner. 

C. Annually. the committee shall submit a report to the 
commissioner and the joint standing .committee of the 
Legislature haying jurisdiction over human resource matters 
regarding the implementation of the rights of children in 
need of treatment. 

§2403. Access 

Committee members have access to all ,liying areas. program 
areas and records of the Elizabeth Leyinson Center. the Bath 
Children's Horne and facilities that contract with the bureau. 
provided that the access conforms with the laws regarding 
confidentiality of mental health information. 

CHAPTER 207 

STATE-OPERATED FACILITIES FOR CQILDRKN 
IfITH SPECIAL NEEDS 

SUBClIlI.P'J:ER I 

GENERAL PROVISIONS 

§2601. Maintenance of facilities for children 

The department shall m'aintain the Elizabeth Leyinson Center 
and the Bath Children's Horne. The bureau shall ensure that 
seryices at those facilities are provided in accordance with this 
chapter. 

§2602. Services to children in other faCilities 

1. Policy direction. All programs and services proyided to 
children and adolescents at Augusta Mental Health Institute. 
Bangor Mental Health Institute or Pineland Center must be 
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coordinated with the bureau and must be operated in concert with 
general policy of the bureau as outlined in this Part. 

2. Report to commissioner. By July 1st of even-numbered 
years. the superintendent of the . facilities referred in 
subsection 1 shall report to the commissioner and the 
Commissioner of Health and Deyelopmental Services as to the 
number of children and adolescents seryed in each program of 
their respectiye facilities and as to the purposes of the 
seryices proyided. The director must be consulted as part of the 
preparation of this report. The report must also include plans 
for proposed seryices to children in need of treatment that 
reflect needs expressed regionally by other state and 
governmental agencies. priyate proyiders and parents of children 
in need of treatment. 

§2603. Rights 

Any resident of the Elizabeth Leyinson Center or the Bath 
Children's HOme has a right to nutritious food in adequate 
quantities. adequate professional medical care. an acceptable 
level of sanitation. yentilation and light. a reasonable amount 
of space per person in anv sleeping area. a reasonable 
opportunity for physical exercise and recreational actiyities. 
protection against any physical or psychological abuse and a 
reasonably secure area for the maintenance of permitted personal 
effects. 

SUBCHAPTER II 

ELIZABETH LEVINSON CKRIER 

§2651. Establishment 

There is established the Elizabeth Leyinson Center at 
Banaor. which must be maintained for the training. education. 
treatment and care of children in need of treatment. 

§2652. center director 

The chief administratiye officer of the Elizabeth Leyinson 
Center is the center director. The following proyisions apply to 
the center director. 

1. Appointment. The commissioner shall. with the advice of 
the Maine Adyisory Committee on Children with Special Needs. 
appoint and set the salary for the center director. 
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2. Term. The center director must be appointed for an 
indefinite term and serves at the pleasure of the commissioner 
until the center director's successor is appointed. 

3. Oualifications. In order to qualify for appointment as 
the center director. a person must have sufficient education and 
experience to administer a facility providing services to 
children in need of. treatment. 

4. Dqties. The center director: 

A. Is responsible for the training. education. treatment 
and care of all persons received into or receiving services 
from the Elizabeth Levinson Center, 

B. Is responsible for the discharge of all persons received 
into the Elizabeth Levinson Center: and 

C. Has direct supervision. management and control of the 
grounds. buildings. property. officers and employees of the 
Elizabeth Levinson Center. subject to the approval of the 
commissioner. 

24 §2653. Admission 
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Children in need of treatment may be admitted to the 
Elizabeth Levinson Center in any of the following ways. 

1. Short-term evaluation. When considered necessary by an 
interdisciplinary team and approved by the center director. 
persons may be admitted into the short-term evaluation program 
for a period of 40 program days. excluding weekends. without 
certification. 

2. Respite' care. Respite care may be provided to any 
person by the center without full compliance with the procedures 
for admission by judicial certification under Title 22-B. section 
18651. if: ' 

A. The purpose of the' respite care is for evaluation. 
diagnosis or other clearly stated and broadly defined 
therapeutic purposes of the person or the person's family: or 

B. The person. the person's guardian Or parent has applied 
to the bureau for respite service,; that do not exceed 21 
days at a time and do not exceed 60 days during any l2-month 
period. 
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3. Judicial certification. A person may be admitted in 
accordance with the judicial certification process set forth in 
Title 22-B. section 18651. 

§2654. Applicability of laws 

If a child in need of treatment who has mental retardation 
is admitted to the· center. all provisions in Title 22-B. Part 6 
that are applicable to state institutions apply to the center 
with respect to that child. 

SUBCIIlI.PTER II I 

BATH CHILDREN'S HOME 

§2101. Establishment: purpose 

There is established the Bath Children's Home at Bath to 
provide shelter and care for children of this State who are in 
need of services for one or more of the following reasons: 

1. Lack of shelter. Lack of appropriate alternative shelter 
and care: 

2. Abuse and neglect. Potential or actual abuse and 
neglect: or 

3. FamilY concerns. Family crisis and upheaval. 

52102. Center Director 

The chief administrative officer of the Bath Children'S Home 
is the center director. The following provisions apply to the 
center director. 

1. 'Appointment. The commissioner shall appoint and set the 
salary for the center director. The center director is appointed 
for an indefinite term and serves at the pleasure of the 
commissioner until the center director's successor is appointed. 

2, Qualifications. The center director must have 
suff~c~ent ed~cation a~d experience to administer 
p r ov1d1ng sery1ces to ch1ldren in need of treatment. 

a facility 

3. Duties. The center director: 

A. Is responsible for the shelter, care and related 
services of all persons received into or 
from the Bath Children's Home: and 

receiving services 
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B. Has direct supervision. management and control of the 
grounds. buildings. property. officers- and employees of the 
Bath Children's Home. subject to the approval of the 
commissioner. 

§2703. Veterans' preference 

Preference in .admission to the Bath Children's Home must be 
given to the children of veterans of this State who have served 
in wars in which the United States has been involved. including 
the Korean Campaign. the Vietnam War and the persian Gulf War. 

§2704. Educational or vocational training programs 

Any child in residence at the Bath Children's Home who. upon 
reaching legal age. is a participant in an educational or 
vocational training program. the interruption or cessation of 
which will be caused by discharge from the home. may. with the 
approval of the center director. voluntarily elect to remain in 
residence at the home until all or part of the educational or 
vocational training program is completed. 

CHAPTER 209 

FAMILY SUPPORT SERVICES 

§280l. Definitions 

As used in this chapter. unless the context otherwise 
indicates. the following terms have the followfng meanings. 

1. Crisis intervention. "Crisis intervention" means an 
unplanned and temporary service necessary to alleviate a crisis 
and preserve the living arrangements of a person who receives 
services from the department. 

2.' Family support services. "Family support services" 
means services that enable a family. which is otherwise eligible :0 rec?ive services from the department. to maintain and care for 
1ts m1nor or adult member at home. Family support services 
include but are not limited to the following: 

A. Dental and,medical care: 

B. Respite care: 

C. Recreation and leisure activities: 

D. Homemaker services! 
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E. Transportation: 

F. Personal assistance services: 

G. Home health services! 

H. Therapeutic and nursing services: 

I. Home and vehicle modifications; 

J. Eguipment and supplies: 

K. Family counseling services; 

L. COmmunication services: 

M. Crisis intervention: 

N. Specialized utility costs: 
~ 

0. Integrated child care; 

P. Specialized diagnosis and evaluation; 

0. Specialized nutrition and clothing; 

R. Family education and training; 

S. Service cOQrdination: 

T. Information services; 

U. Assistive technology; and 

V. Permanency planning. 

3. Respite care. "Respite care lt means a temporary service 
that provides a respite to a family in a planned and predictable 
manner. Respite care may include but is nOt limited to bringing 
outside caretakers into the home and bringing a child outside the 
home for services. 

4. Service coordination. "Service cOQrdination" means a 
lifelong. goal-oriented process for coordination of the range of 
ser~i~es needed and wanted by persons with disabilities and their 
fam1hes. 

5. Therapeutic' services. "Therapeutic services" means 
occupational. physical. speech and language. respiratory. and 
vision therapy. counseling and other therapies to increase. 
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maintain or improve the functional capabilities of persons with 
disabilities. 

§2802. Principles of family support 

The department and the Department of Health and 
Developmental Services shall provide family support services in 
accordance with the following principles. 

1. Importance of family setting and home care. Children, 
regardless of the type or severity of their disabilities, belong 
with and do best with families. Accordingly, families should 
receive whatever support is necessary to care for their family 
members with disabilities at home. 

2. Focus on whole familY, Family support must focus on the 
needs of the entire family. 

3. Flexibility. Family needs change over time and family 
support must be flexible and responsive to the unique needs and 
strengths of individual families. 

4. Integration. Families should be supported to - fully 
integrate their family members with disabilities into education, 
employment and social settings in their own communities. Support 
to families must - build on social networks and other sources of 
support that exist in their communities. 

5. Long term support. Family sypport is needed throyghoyt 
the life spans of family members with disabilities. 

6. Family e~ertise. Families shoyld be recognized as 
experts regarding the needs of their members with disabilities. 
The family shoyld be the primary decision-making unit regarding 
the sypport, services and opportynities it needs. Accordingly. 
families must be inclyded in the planning and implementation of 
family sypport systems. 

7. Family contributions. Families that have members with 
disabilities shoyld be recognized for enriching the lives of all 
citizens through their contribytions to the economic health and 
social fabric of the State. 

8. Indiyidual needs and aspirations. People with 
disabilities have personal needs and preferences to live, work, 
learn, grow and to have relationships. People with disabilities 
have abilities, competencies and aspirations and shoyld be 
supported to pursye their personal desires and reach their 
fyllest potential. -
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§2803. Family support policy coordination 

With the assistance and advice of the coyncils established 
in sections 2804 and 2805, the COmmissioner and the Commissioner 
of Health and -Developmental Services shall coordinate the 
development and implementation of consistent family sypport 
policies and services between the departments. The commissioner 
shall assign at least one person from the department and the 
COmmissioner of Health and Developmental Seryicesshall assign at 
least one person from the Department of Health and Developmental 
Services to carry oyt the dyties of this chapter. The dyties 
inclYde byt are not limited to the following. 

1. Resource allocation. Those persons assigned by the 
commissioners Under this section shall make recommendations to 
the commissioners regarding the allocation or reallocation of 
family sypport resoyrces between the departments. 

2. Policy development and implementation. Those persons 
assigned by the commissioners ynder this section shall develop 
and implement a family sypport policy that is consistent between 
the departments. 

3. Service coordination and monitoring. Those person~ 
assigned by the commissioners ynder this section shall oversee 
service coordination for families who are served by more than one 
department and shall resolve interdepartmental disagreements. 

4. Liaison to other departments. Those persons assigned by 
the commissioners ynder this section shall serve as the 
departments' liaisons to other departments when a family is 
served by other departments. 

§2804. Regional family support councils 

The commissioner and the Commissioner of Health and 
Developmental Services shall appoint jointly a regional family 
sypport coyncil as established in Title 5, section 12004-I, 
sybsection 59-B in each of the departments' regions. Each 
coyncil myst have 12 members, all of whom are persons with 
disabilities or family members of perSons with disabilities. 
Each coyncil shall select its chair who shall serve on the Maine 
Family Sypport Coyncil. 

Each coyncil shall determine which family sypport services 
are needed in its region and shall assist the commissioners to 
plan the development and implementation of those services. Each 
council shall participate in all departmental planning activities 
for family sypport services that are reqyired by state or federal 
mandates. 
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§2805. Maine Family Support CoWlcil 

The Maine Family Support Council, as established in Title 5, 
section 12004-I, sUbsection 59-C, consists of the chairs of each 
of the regional family support councils. The council shall 
select its chair. The department and the Department of Health 
and Developmental' Services shall proyide appropriate staff 
assistance to the council. 

The Maine Family Support Council shall adyise the 
commissioner and the Commissioner of Health and Deyelopmental 
Seryices regarding the statewide development and implementation 
of family support seryices. 

§Z806. Authority to provide family support sekYices 

The commissioner and the Commissioner of Health and 
Deyelopmental Services may provide family support seryices 
directly from the departments or through agreements with 
community agencies. 

§Z807. Rules 

The commissioner shall adopt rules in accordance with Title 
5, chapter 375 to implement this chapter. The commissioner 
shall consult with the Commissioner of Health and Developmental 
Seryices in preparing or amending the rules. 

PRO'.mCTION. CARE AND TREATMENT OF CHILDREN 

§4001. Title 

CHAJ.'TER 401 

CHILD AND FAMILY SERVICES AND CHILD 
PROTECTION ACT 

SUBCHAJ.'TER I 

GlmERAL PRQVISIONS 

This chapter mav be known and cited as the "Child and Family 
Services and Child Protection Act. " 

§400Z. Definitions 
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As used in this chapter, unless the context otherwise 
indicates, the following terms haye the following meanings. 

1. Abuse or neglect. "Abuse or neglect" means a threat to a 
child's health or welfare by physical, mental or emotional injury 
or impairment, sexual abuse or exploitation, deprivation of 
essential needs or lack of protection from these, by a person 
responsible for the phild. 

2. Abandonment. "Abandonment" means any conduct on the part 
of the parent showing an intent to forego parental duties or 
relinquish parental claims. The intent may be eyidenced by; 

A. Failure, for a period of at least one year. to 
communicate meaningfully with the child: 

B. Failure, for a period of at least one year, to maintain 
regular yisitation with the child; 

C. Failure to participate in any plan or program designed to 
reunite the parent with the child; 

D. Deserting the child without affording means of 
identifying the child and the child's parent or custodian: 

E. Failure to respond to notice of child protectiye 
proceedings: or 

F. Any other conduct indicating an intent to'forego parental 
duties or relinquish parental claims. 

3. Child. "Child" means any person who is less than 18 
years of age. 

4. Child protection proceeding. "Child protection 
proceeding" means a proceeding on. a child protection petition 
under subchapter IV, a subsequent . proceeding to review or modify 
a case disposition under section 4178, an appeal under secti..Q!! 
4006, a proceeding on a termination petition under subchapter VI 
or a proceeding on a medical treatment petition under subchapter 

YilL.. 

5. Custodial parent. "Custodial parent" means a parent with 
custody. 

6. Custodian. "Custodian" means the person who has legal 
custody and power oyer the' person of a child. 

7. Jeopardy to health or welfare or jeopardy. "Jeopardy to 
health or welfare" or "jeopardy" means serious abuse or neglect. 
as eyidenced by: 
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A. Serious harm or threat of serious harm! 

B. Deprivation of adequate food, clothing, shelter. 
supervision or care. including health ,care when that 
deprivation causes a threat of serious harm: 

C. Abandonment of the child or absence of any person 
responsible for the child. that creates a threat of serious 
harm: or 

D. The end of voluntary placement, when the 'imminent return 
of the child to the child's custodian causes a threat of 
serious harm. 

8. Licensed mental health professional. "Licensed mental 
health professional" means a psychiatrist. licensed psychOlogist. 
licensed clinical social worker or certified social worker. 

9. Parent. "Parent" means a natural or adoptive parent. 
unless parental rights have been terminated. 

10. Permanent plan. "Permanent plan" means a plan designed 
to provide long-term stability for a child. that includes. but 
need not be limited to: 

A. Reunification of the' child with the child's family 
unless reunification has been determined to be inappropriate; 

B. Termination of parental rights fOf the purposes of 
adoption; 

C. Custody to an appropriate person; 

D. Long-term 'foster care as defined in section 4345. 
subsection 1: 

E. Continued care as provided for in section 4340. 
subsection 1: and 

F. Emancipation of the child. if the requirements of Tit'le 
IS. section 3506-A. are met. 

11. Person. "Person" means an individual, corporation, 
facilitv. institution O~..L- public or private. 

12. Person responsible for the child. "Person responsible 
for the child" means a person with responsibility for a child's 
health or welfare, whether in the child's home or another home or 
a facility that. as part of its function. provides for care of 
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the child. "Person responsible for the child" includes the 
child's custodian, 

13. Serious bam. "Serious harm" means; 

A. Serious injury: 

B. Sedous mental or emotional injury or impairment that 
now or in the future is likely to be evidenced by serious 
mental. behavioral or personality disorder. including severe 
anxiety. depression or withdrawal. untoward aggressive 
behavior, seriously delayed development or similar serious 
dysfunctional behavior; or 

C. Sexual abuse or exploitation. 

14. Serious injury. "Serious injury" means sedous physical 
injury 'or impairment. 

§400]. Purposes 

Recognizing that the right to family integrity is limited by 
the right of children to be protected from abuse and neglect and 
recognizing also that uncertainty and instability are possible in 
extended foster home or institutional liVing. it is the intent of 
the LegiSlature that this chapter: 

1. Authorization. Authorize the department to protect and 
assist abused and neglected children, children in circumstances 
that present a substantial risk of abuse and neglect. and their 
families: 

2. Removal from parental custody. Provide that child= 
will be taken from the custody of their parents only if failure 
to do so would jeopardize their health or welfare: 

]. Reunification as a priority. Give family rehabilitation 
and reunification priority as a means for protecting the welfare 
of children. but prevent needless delay for permanent plans for 
children when rehabilitation and reunification is not possible: 
5mJ1 

4. Permanent plans for care and custody. Promote the early 
establishment of permanent plans for the care and custody of 
children who can not be returned to their family. It is the 
intent of the Legislature that the department reduce the number 
of children receiving assistance under the United States Social 
Security Act, Title IV-E, who have been in foster care more than 
24 months, by 10'\, each year beginning with the federal fiscal 
year that starts on October I, 1983. 
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§4004. Authorizations 

1. General The department may take appropriate action that 
will help achieve the goals of section 4003 and subchapter x, 
including: 

A. Deyeloping and providing serVices that: 

(1) Support and reinforce parental care of children: 

(2) Supplement that care: and 

(3) When necessary, substitute for parental care of 
children: 

. B. Encouraging the voluntary use of seryices under 
paragraph A a'nd other services by families and children who 
may need them: 

C. Cooperating and coordinating with other agencies, 
facilities or persons providing related services to families 
and children; 

D. Establishing and maintaining a Child ProtectiVe Services 
Contingency fund to proVide temporary assistance to families 
to help them proyide proper care for their children: and 

E. Establishing a child death and serious injury review 
panel for reyiewing deaths and serious injuries to 
children. The panel consists of the following members: the 
Chief Medical Examiner, a pediatrician', a public health 
nurse, forensic and community mental health clinicians, law 
enforcement officers, departmental child welfare staff, 
district attorneys and criminal or ciyil assistant attorneys 
general. 

The purpose of the panel is to recommend to state and local 
agencies methods of improving the child protection system, 
including modifications' of statutes, rules, policies and 
procedures. 

2. Duties The department shall act to protect abused and 
neglected children and children in circumstances that present a 
substantial risk of abuse and neglect, to prevent further abuse 
and neglect, to enhance the welfare of these children and their 
families and to preserve family life wherever possible. The. 
department shall: 
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A. .Receive reports of abuse and neglect: 

50 
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B. Promptly investigate all abuse and neglect cases coming 
to its attention or in the case of out-of-home abuse and 
neglect investigations, the department shall act in 
accordance with subchapter X: 

C; Determine the degree of harm or threatened harm to each 
child in each case: and 

D. Take appropriate action to further the purposes of this 
chapter. 

3. Objection of parent. Except as specifically aut~ 
by law, no person may take charge of a child over the objection 
of the child's parent or custodian. 

. §4005. Parties' rights to representation: legal co~ 

1. Child: guardian ad litem. The following provisions 
govern' guardians ad litem, The term guardian ad litem includes 
lay court appointed special advocates under Title 4. chapter 31. 

A. The court, in every child protection proceeding. except 
a request for a preliminary protection order under section 
4173 or a petition for a medical treatment order under 
section 4400, but including hearings on those orders. shall 
appoint a guardian ad litem for the child. The District 
Court shall pay the guardian ad litem's reasonable costs and 
expenses. After the proceeding is initiated the court shall 
appoint the guardian ad litem as soon as possible, 

B. The guardian ad litem shall act in pursuit of the best 
interests of the child. The guardian ad litem must be given 
access to all reports and records relevant to the case. The 
guardian ad litem shall investigate to ascertain the facts 
and shall inclUde in an investigation. when possible and 
appropriate. the following:. 

(1) Review of relevant mental health records and 
materials; 

(2) Review of relevant medical records: 

(3) Review of relevant school records and other 
pertinent materials: 

'( 4) Interviews with the child with or without other 
persons' present: and 
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(5) Interyiews with parents. {oster parents. teachers. 
caseworkers and other persons who haye been inyolyed in 
caring for or treating the child. 

C. The guardian ad litem may subpoena. examine and 
cross-examine witnesses and shall make a recommendation to 
the court. 

D. The guardian ad litem shall make a written report of the 
guardian ad litem's investigation. findings and 
recommendations. and shall provide a copy of the report to 
each of the parties reasonably in adyance of . the hearing. 
and to the court on consent of all parties. except that the 
guardian ad litem need not provide a written report prior to 
a hearing on a preliminary protection order. 

E. If the child has expressed the child's wishes. the 
guardian ad litem shall make the wishes of the child known 
to the court. regardless of the recommendation of the 
guardian ad litem. 

F. The guardian ad litem may request the court to appoint 
legal counsel for the guardian ad litem. The District Court 
shall pay reasonable costs and expenses of the legal counsel. 

2. Parents. Parents and custodians are entitled to legal 
counsel in child protection proceedings. except a request for a 
preliminary protection order under section 4173 or a petition for 
a medical treatment order under section 4400. but including 
hearings on those orders. They may request the court tq appoint 
legal counsel for them. The court. if it finds them Jndigent. 
shall appoint and pay the reasonable costs and expenses of their 
legal counsel. 

§4006. Foster parents right to standing and 
intervenor status in child protection proceedings 

1. Definition. As used in this section. unless the context 
otherwise indicates. the following terms haye the following 
meanings. 

A. "Foster parent" means a person who has had a child in 
that person's home for at least one year and who has 
rece;yed a 1'; cense for a family foster home as defined in 
section 6201. subsection 3. or who is a relatiye. 

2. Petition. A foster parent may petition for standing and 
intervenor status in any child protection proceeding under this 
chapter regarding a foster child that liyes or has lived in the 
foster parent's home. The standing and interyenor status is 
limited to that proceeding unless otherwise ordered by the court. 
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3. Criteria. The court shall make a determination whether 
to grant standing based on the strength and duration of the 
relationship between the foster parents and the child and in thg 
best interests of the child. 

§4007. Appeals 

A party aggrieyed by an order of a court under this chapter. 
except an order entered pursuant to subchapter VI. may appeal to 
the Superior Court in accordance with the Maine Rules of Ciyil 
Procedure. 

Any appeal· from an order of the cour~ under subchapter VI 
lies directly to the Supreme Judicial Court sitting as the Law 
Court. Appeals from an order under subchapter VI are goyerned by 
the Maine Rules of Ciyil Procedure. chapter 9. 

Appeals from any order under this chapter must be 
expedited. Any attorney appointed to represent a party in a 
District Court proceeding under this chapter shall continue to 
represent that client in any appeal unless otherwise ordered by 
the court. 

§4008. Conducting proceedings 

1. Procedures. All child protection proceedings must be 
conducted according to the rules of civil procedure and the rules 
of evidence. except as provided otherwise in this chapter. All 
the proceedings must be recorded. All proceedings and records 
must be closed to the pUblic. unless the court orders otherwise. 

2. Interviewing children. The court may interyiew a child 
witness in chambers. with only the guardian ad litem and counsel 
present. Statements· made in chambers must be made a matter of 
record. The court may admit and consider oral or written evidence 
of out-of-court statements made by a child and may rely on that 
eyidence to the extent of its probatiye value. 

3. Motion for examination. At any time during the 
proceeding. the court may order that a child. parent. alleged 
parent. person frequenting the household or haying custody at the 
time of the alleged abuse or neglect. any other party to the 
action or person seeking care or custody of the child be examined 
pursuant to the Maine Rules of Civil Procedure. Rule 35. 

4. Report of licensed mental health professional. In any. 
hearing held in connection with a child protection proceeding 
under this chapter. the written report of a licensed mental 
health professional who has treated or eyaluated the child must 
be admitted as eyidence if the party seeking admission of the 
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written report has furnished a copy of the report to all parties 
at least 21 days prior to the hearing, The report may not be 
admitted as evidence without the testimony of the mental health 
prQfessiQnal if a party objects at least 7 days prior to the 
hearing, This subsection does not apply tQ the caseworker 
assigned to the child, 

5. Interstate Compact on Placement of Children. The 
provisiQns Qf the Interstate Compact on Placement of Children. 
chapter 615. apply to prQceedings under this chapter. Any report 
submitted pursuant to the compact is admissible in eyidence for 
purposes Qf indicating compliance with the cQmpact. and the court 
may rely Qn eyidence to the extent Qfits probatiye yalue. 

6. Records. ReCQrds released by the department pursuant tQ 
section 4009 may be used only fQr the purposes fQr which that 
release was intended. 

7. Benefits and support for children in custQdy of 
department. When a child has been ordered intQ the custQgy of 
the gepartment under this chapter. Title IS. chapter 507 Qr Title 
19. chapter 13. within 30 days Qf the Qrger. each parent shall 
prQyide the department with information necessary fQr the 
gepartment tQ make a geterminatiQn regarging the eligibility of 
the chilg for state. federal Qr other 3rg-party benefits ang 
Shall PrQyige any necessary authQrization fQr the department to 
'apply for these benefits for the child. 

Prior tQ a hearing under section 4173. subsectiQn 4. sectiQn 4174 
Qr sectiQn 4178. each parent shall file income affigavits as 
required by Title i9. sections 312 and 314. unless current 
infQrmation is alreagy on file with the court. If a .chUg is 
placed in the custQdy of the gepartment. the court shall orger 
child suppQrt from each parent accorging to the guigelines 
pursuant tQ Title 19. chapter 7. subchapter I-A. gesignate each 
parent as a nQnprimary care proyiger and apportiQn the QbligatiQn 
accQrglngly, 

IncQme affigayits ang instructions must be provigeg to each 
parent by the gepartment at the time of service Qf the petitiQn 
or motion. The court may order a geyiation pursuant tQ Title 19. 
section 317. SupPQrt Qrgered pursuant tQ this sectlQnmust be 
paig directly tQ the gepartment pursuant to Title 19. sectiQn 
77Z-A. subsectiQn 3. The failure of a parent tQ file an 
affigavit dQes not Dreyent the "utry of a prQtection order. A 
parent may be subject to Title 19. section 314, subsection L 
paragraph D fQr failure tQ complete and file income affigavits. 

§4Q09. RecQrds: cQnfidentiality: disClQSUre 
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1. CQnfidentiality of records. All gepartment recQrgs that 
contain perSQnally identifying information and are created or 
obtained in cQnnection with the gepartment's child protectiye 
activities and actiyities related to a child while in the care or 
custQgy of the gepartment are configential and subject tQ release 
Qnly unger the congitions Qf subsections 2 and 3. Within the 
department. the recorgs are ayailable Qnly to ang may be used 
only by apprQpriate' departmental personnel and legal counsel for 
the gepartment in carrying Qut their functiQns. 

2. Qptional disclosure of records. The gepartment m~y 

QisclQse releyant infQrmation in the recQrds to' the following 
persons; 

A. An agency or person investigating Qr participating Qn a 
team investigating a report Qf chilg abuse or neglect when 
the inyestigation or participation is authorized by law or 
by an agreement with the department: 

a. A physician treating a child whom the physician 
reasonably suspects may be abused or neglecteg: 

C. A chilg nameg in a recorg who is reporteg to be abused 
Qr neglected, or the child's parent or, custogian. or the 
subject of the report, with protection for igentity of 
reporters 'and other persons when appropriate: 

D, A _ person having the legal responsibility or 
authorizatiQn to educate, care for. evaluate, treat or 
superyise a chilg, parent or custodian whQ is the subject of 
a recQrg, Qr a member of a panel apPQinteg by the department 
to reyiew chilg geaths ang serious injuries. This includes 
a member of a treatment team Qr group convened tQ plan for 
Qr treat a child or family that is the subject of a recorg. 
This may alsQ i'nclude a member of a SUPPQrt team for foster 
parents, if that team has been reviewed ang apprQyed by the 
gepartment: 

E. Any persQn engaged in bona fide research, proyigeg that 
nQ personally igentifying information is made ayailable, 
unless it is essential tQ the researcher ang the 
commissioner Or the commissioner'S designee gives prior 
approyal. If the researcher gesires tQ cQntact a subject of 
a recQrg. the gepartment shall obtain the subject' s consent 
DriO!'" to the cQntact) 

F • Any agency or department invQlveg in licensing or 
approying 'homes for. or the placement of. chilgren or 
gepengent agults. with protection for identity Qf reporters 
ang Qther persons when appropriate: 
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G. Persons and organizations pursuant to Title 5. section 
9057. subsection 6. and pursuant to chapter 103: 

H. The representatiye designated to proyide child welfare 
services by the tribe of an Indian child as defined by the 
federal Indian Child Welfare Act. 25 United States Code. 
Section 1903: and 

I. A person making a report of suspected abuse or neglect. 
The department may only disclose that it has not accepted 
the report for investigation. unless other disclosure 
proyisions of this section apply. 

3. MandatoJ:y disclosure of records. The department shall 
disclose releyant information in the records to the following 
persons; 

A. The guardian ad litem of a child named in a record who 
is reported to be abused or neglected: 

B. A coUrt on its finding that access to those records may 
be necessary for the determination of any issue before the 
court or a court reguesting a report from .the department 
pursuant to Title 19. section 533 or 751. Access to the 
report or record is limited to counsel of record unless 
otherwise ordered by the court. Access to actual reports or 
records is limited to in Camera inspection. unless the court 
determines that public disclosure of the information is 
necessary for the resolution of an issue pending before it: 

C. A grand jury On its determination that access to those 
records is necessary in the conduct of its official business: 

D. An appropriate state executiye or legislatiye official 
with responsibility for child protection seryices Or the 
Child Welfare Services Ombudsman. as established in section 
4451. in carrying out official functions. proyided that no 
personally identifying information may be made ayailable 
unless necessary to the ombudsman's functions; 

E. The protection and adYocacy agency for persons with 
disabilities. designated pursuant to Title 5. section 19502. 
in connection with investigations conducted in accQrdance 
with Title 5. chapter 511. The determination of what 
information and records are releyant to the investigation 
must be made by agreement between the department and the 
agency: 

F. The Commissioner of Education when the information 
concerns teachers and other professional personnel issued 
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certificates under Title 20-A. persons employed by schOOls 
approyed pursuant to Title 20-A or any employees of schools 
operated by the Department of Education: and 

G. The prospectiye adoptiye parents. Prior to a child 
being placed for the purpose of adoption. the department 
shall disclose fully to the prospectiye adoptiye parents 
ayailable information regarding the child's medical and 
genetic background and any reasonably ayailable background 
or history that pertains to sedous sexuaL emotional or 
physical abuse of or harm to the child. with protection· for 
the identity of persons other than the child. 

4. Confidentiality. The proce~dings and records of the 
child death and serious injury reyiew panel created in accordance 
with section 4004. subsection 1. paragraph E are confidential and 
are not subject to subpoena. discovery or introduction into 
evidence in a civil or criminal action. The commissioner shall 
disclose conclusions of the review panel upon reguest. but may 
not disclose data that is otherwise classified as confidential. 

5. Unlawful dissemination: penalty. A person is guilty of 
unlawful dissemination if that person knowingly disseminates 
records that are determined conf~dentia~ by this se~t~on. in 
yiolation of the mandatory or optIonal disclosure prOVISIons of 
this section. Unlawful dissemination is a Class E crime. which. 
notwithstanding Title l7-A. section 1252. subsection 2. paragraph 
E. is punishable by a fine of not more than $500 or by 
imprisonment for not more than 30 days. 

6. Retention of unsubstantiated child protection services 
records. Except as provided in this subsection, the department 
shall retain unsubstantiated child protectiye seryices case 
records for no more than 18 months following a finding of 
Unsubstantiation and then expunge unsubstantiated case records 
from all departmental files or archives unless a new referral has 
been receiyed within the lB-month retention period. 
Unsubstantiated child protective services records of persons who 
were eligible for Medicaid services under the federal Social 
Security Act, Title XIX, at the time of the investigation may be 
retained for up to 5 years for the ·sole purpose of state and 
federal audits of the Medicaid program. Unsubstantiated child 
protective seryices case records retained for audit purposes 
pursuant to this subsection must be stored separately from other 
child protectiye services records and may not be used for an~ 

other purpose. 

§40l0. Penalty for violations 
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A person who knowingly yiolates a proyision of this chapter 
commits a ciyil yiolation for which a forfeiture of not more than 

"$500 may be adjudged. 

§4011. Spiritual treatment 

1. Tteatment not considered abuse or neglect. Under 
subchapters I to VI-!. a child is not considered to be abused or 
neglected. in jeopardy of health or welfare or in danger of 
serious harm solely because treatment is by spiritual means by an 
accredited practitioner of a recognized religious organization. 

2. Treatment to be considered if requested. When medical 
treatment is authorized under this chapter. treatment by 
spiritual means by an accredited practitioner of a recognized 
religious organization may also be considered if requested by the 
child or the child's parent. 

§4012. Child abuse policies 

I. Policy deyelOllment. Every public or priyate agency or 
program that is administered. licensed or funded by the 
Department of Health and Developmental Seryices. the Department 
of Children and Family Services or the Department of Corrections 
and hires staff or selects volunteers and provides care or 
services for Children shall deyelop a written policy regarding 
child abuse and neglect. 

The policy must include: 

A. A description of how the program and children are 
managed to preyent abuse or neglect: 

Sf The reporting of suspected abuse or neglect or other 
yiolations to the appropriate designated authorities: 

Cf The agency's course of action if allegations of abuse or 
neglect are made against the agency or its staff: and 

D. The agency's grievance procedures for staff and for 
children and their parents or guardians regarding alleged 
abgse or neglect. 

2. Filing. The agency shall file the policy as part of its 
application for licensure or renewal with the state entity that 
regulates the agency within one year of the date the agency comes 
into existence. 

3. "Availability of policy. The agencY shall make the 
policy ayailable to its staff. clients and the public. 
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SUllCHAPTER II 

REPORTING OF ABUSE OR NEGLECT 

§4060. Persons mandated to report suspected 
abgse or neglect 

1. Reasonable cause to suspect. When. while acting in a 
professional capacity. an adult who is a mediCal or osteopathic 
physician. resident. intern. emergency medical seryices person. 
medical examiner. physician's assistant. dentist. den~ 

hygienist. dental assistant. chiropractor. podiatrist. registered 
or licensed practical nurse. teacher. ggidance cognselor. School 
official. social worker. court appointed special advocate or 
ggardian ad litem for the child. homemaker. home health aid!4 
medical or social service worker. psychologist. child care 
personnel. mental health professional. law enforcement official. 
state fire inspector. municipal code enforcement official. 
mgnicipal fire inspector or chair of a professional licensing 
board that has igdsdiction over mandated reporters knows "or has 
reasonable cause to suspect that a child has been or is likely to 
be abused or neglected. that person shall immediately report or 
cagse a report to be made to the department. 

A. Wheneyer a person is required to report in a capacity as 
a member of the staff of a medical or public or private 
institution. agency or facility. that person shall 
immediately notify either the person in charge of the 
institution. agencY or facility. or a designated agent. who 
shall then cause a report to be made. The staff member may 
also make a report directly to the department. 

B. Any person may make a report if that person knows or has 
reasonable cause to suspect that a child has been or is 
likely to be abused or neglected. 

C. When. while acting in a professional capacity, any 
person reqgired to report under this section knows or has 
reasonable cagse to suspect that a child has been abused or 
neglected by a person not responsible for the child. the 
person shail immediately report or cause a report to be made 
to the appropriate district attorney's office. 

2. Mental health treatment. When a licensed mental-llilalth 
professional is required to report under subsection L and that 
person's knowledge or reasonable cause to sgspect that a child 
has been or is likely" to be abgsed or neglected comes from 
treatment of a person responsible for the abgse or neglect. the 
licensed mental health professional shall report to the 

Page 49-LR3102(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

department in accordance with subsection 1 and under the 
following conditions, 

A. The department shall consult with the licensed mental 
health professional who has made the report and shall 
attempt to reach agreement with the professional as to how 
the report is to be pursued. If agreement is not reached, 
the licensed ·mental health professional may request a 
meeting under paragraph B. 

B. Upon the request of the licensed mental health 
professional who has made the report, after the department 
has completed its investigation of the report under section 
4115 or has received a preliminary protection order under 
section 4173 and where the department plans to initiate or 
has initiated a final protection action under section 4174 
or plans to refer or has referred the report to law 
enforcement officials, the department shall conyene at least 
one meeting of the licensed mental health professional who 
made the report, at least one representatiye from the 
department. a licensed mental health professional with 
expertise in child abuse or neglect and a representative of 
the district attorney's office having jurisdiction over the 
report, unless that office indicates that prosecution is 
unlikely. 

C. The persons meeting under paragraph B shall make 
recommendations regarding treatment and prosecution of the 
person responsible for the abuse or neglect. The persons 
making the recommendations shall take into account the 
nature, extent and severity of abuse or neglect, the safety 
of the child and the community and needs of the child and 
other family members for treatment of the effeCts of the 
abuse or neglect and the willingness of the person 
responsible fo'r the abuse or neglect to enaaa., in 
treatment. The persons making the recommendations may, 
reyiew or revise these reCOmmendations at their discretion. 

The ,intent of this subsection is to encourage offenders to seek 
and effectiyely utilize treatment, at the same time proyiding any 
necessary protection and treatment for the child and other family 
members. 

3. Photographs of visible trauma. Wheneyer a person is 
required to report as a staff member of a law enforcement agency 
or a hospital, that person shall make reasonable efforts to take, 
or cause to be taken. color photographs of any areas of trauma 
yisible on a child. 
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A. The taking of photographs must be done in a manner 
consistent with professional standards, including m1n1m1z1ng 
trauma. The parent's or custodian's consent to the taking 
of photographs is not required. 

B. Photographs must be made available to the department as 
soon as possible. The department shall pay the reasonable 
costs of the photographs from funds appropriated for child 
welfare services, 

C. The person shall notify the department as soon as 
possible if that person is unable to take, or cause to be 
taken, these photographs. 

D. Designated agents of the department may take photographs 
of any subject matter when necessary and releyant to an 
inyestigation of a report of suspected abuse or neglect or 
to subsequent child protection proceedings. 

§4061. Reporting procedures 

1. Immediate report. Reports regarding abuse or neglen 
must be made immediately by telephone to the department and must 
be followed by a written report within 48 hours if requested by 
the department.· 

2. Information required. The reports must include the 
following infOrmation if within the knowledge of the person 
reporting; 

A. The name and address of the child and the persons 
responsible for the child's care or custody; 

B. The child's age and sex; 

C. The nature and extent of abuse or neglect. including a 
description of injuries and any explanation given for them: 

D. A description of sexual abuse or exploitation; 

E. Family composition and evidence of prior abuse or 
neglect of the child or the child's siblings; 

F. The source 
that person's 
contacted; 

of the report, the person making the repo~~ 
occupation and where that person can be 

G. The actions taken by the reporting source. including a 
description of photographs or x rays taken; and 
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H. Any other information that the person making the report 
believes may be helpful. 

§4062. Mandatorv reporting to medical ezaminer for 
postmortem investigation 

A person required to report cases of known or suspected 
abuse or neglect, who knows Or has reasonable cause to suspect 
that a child has died as a result of abuse or' neglect. shall 
report that fact to the appropriate authority as provided in 
Title 22-8, section 20415. A child is not considered to be 
abused or neglected solely because the child was provided with 
treatment bv spiritual means by an accredited practitioner of a 
recognized religiQus organization. 

§4063. Immunity from liabiliU 

I. Reporting and proceedings. A person. including an agent 
of the department. participating in good faith in reporting under 
this subchapter or participating in a related child protection 
investigation or .proceeding. inClUding, but not limited to. a 
multidisciplinary team, out-of-home abuse investigating team or 
other investigating or treatmen~ team, is immune from any 
criminal or civil liability for the act of reporting or 
participating in the investigation or proceeding. Good faith 
does not include instances when a false report is made and the 
person knows the report is false. Nothing in this section may be 
construed to bar criminal or civil action regarding perjury or 
regarding the abuse or neglect that led to a report. 
investigation or proceeding. . 

2. Photographs and x rgys. A person participating in good 
faith in taking photographs or x rays under this subchapter is 
immune from civil liability for invasion of privacy that might 
otherwise result frOID these actions. 

3. PresUl!!Ption of good faith. In a proceeding regarding 
immuniu from liability. there is a rebuttable presumption of 
good faith. 

§4064. Privileged or confidential communications 

The husband-wife and physician and psychotherapist-patient 
privileges under the Maine Rules of Evidence and the confidential 
quality of communication under Title 20-A. sections 4008 and 
6001, to the extent allowed by applicable federal law: Title 
24-A, section 4224: Title 32. sections 1092-A and 7005: and Title 
22-8, section 701. are abrogated in relation to required 
reporting, cooperating with the department or a guardian ad litem 
in an investigation or other child protective activity or giving 
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evidence in a child protection proceeding. Information released 
to the department pursuant to this section must be kept 
confidential and may not be disclosed by the department except as 
provided in section 4009. 

Statements made to a licensed mental health professional in 
the course of counseling. therapy or evaluation where the 
privilege is abrogated under this section may not be used against 
the client in a criminal proceeding except to rebut the client's 
testimony contradicting those statements. Nothing in this 
section limits any responsibilities of the professional pursuant 
to this chap'ter. 

§4065. Confidentiality of employee records 

Notwithstanding Title 5. section 554, subsection 2. 
, paragraph E or any other provision of law, the confidentiality of 

employee records is abrogated in relation to required reporting. 
cooperating with the department or guardian ad litem in an 
investigation or other child protective activity or giving 
evidence in a child protective proceeding. 

§4066. Discrimination 

No person may be discriminated against by any employer in 
any way for participating in good faith in reporting under this 
subchapter or in a related child protection investigation or 
proceedingt 

SUBCHAPTER III 

INVESTIGATIONS AND EMERGENcy SERVICES 

§4115. Investigations 

1. Subpoenas and obtaining criminal historY. The 
commissioner. the commissioner' s delegate or the legal counsel 
for the department may: 

A. Issue subpoenas requiring persons to disclose or provide 
to the department information or records in their possession 
that are necessary and relevant to an investigation of a 
report of suspected abuse or neglect. to a subsequent child 
protection proceeding or to a panel appointed by the 
department to review child deaths and serious injuries. 

(1) The department may apply to the District Court to 
enforce a subpoena. 

Page 53-LR3l02(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

(z) A person who complies with a subpoena is immune 
from civil or criminal liability that might otherwise 
result from the act of turning over or proyiding 
in(ormation or records to the department: and 

S. Obtain nonconyiction data and other criminal history 
record information under Title 16. chapter 8. subchapter 
VIII. that the commissioner deems releyant to an abuse or 
neglect case. 

2. Confidentiality. Information or records obtained by 
subpoena must be treated in accordance with section 4009. 

3. Interyiewing the child without prior notification. The 
department may interyiew a child without prior notification under 
the following provisions. 

A. The department may interview a child without prior 
notification to the parent or custodian when the department 
has reasonable grounds to believe that prior notice would 
increase the threat of serious harm to the child or another 
person. The department may conduct one initial interview 
with a child without prior notification to the parent or 
custodian of the child when the child contacts the 
department or a person providing services puts the child 
into contact with the department. 

B. The interview may take place at a school. hospital. 
police station or other place where the child is present. 

C. School officials shall permit the department to meet 
with and interview the child during school hours. if the' 
interview is necessary to carry out the department's duties 
under this chapter. 

§4116. Volunta~ care 

On the written reguest of a person responsible for the 
child. the department may care for that child for a specified 
period by agreement. unless a custodian objects. Voluntary care 
agreements do not affect custOgYi The gepartment may reguire 
reimbursement from a parent or custodian for these services. 

§411Z. Short-term emergency services 

1. Definitions. As useg in this section. unless the 
context otherwise ingicates. the following terms have the 
following meanings. 
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A. "Agency" means a. person with a contract or written 
agreement with the department to provide short-term 
emergency seryices. 

B. uShQrt~term emergency services" means protective 
services. emergency shelter care. counselling. emergency 
medical treatment and other services that are essential to 
the care ang protection of a chilg. These services inc luge 
emergency ,caretaker or homemaker services in the child's 
home or care outside the chilg' s home when no parent or 
other responsible adult is available and willing to care for 
the child in the child's home. 

2. Authorization. The department may provide short-term 
emergency services. directly or through contracts or written 
agreements with agencies. to a chilg who has been or appears to 
.bll 

A. Threatened with serious harm: 

s. A runaway from the child's parents or custodian: 

C. Without any person responsible for the Child: or 

P. Taken into interim care unger Title 15. section 3501. by 
a law enforcement officer. 

3. Consent to treatment. The gepartment may give consent 
for the child to receive necess'ary emergency megical treatment 
while rece2V2ng short-term emergency services. When the 
department has given its consent. a physician or health care 
provider is immune frOm civil liability for providing emergency 
megical treatment without the informeg consent of the child or 
the child's parents or custodian. 

4. Contacting parents. The following procedures apply. 

A. Prior to or on initiating short-term emergency services. 
the gepartment or agency shall take reasonable steps to 
notify a custodian that the child will receive or is 
rece1Y1ng the services. Notwithstanding this subsection. 
shelters ,for homeless chilgren. as defined in section 6201. 
subsection 5, are governed by the parental notification 
requirements contained in the department rules for the 
licensure of shelters for homeless children. 

B. Short-term emergency services, except for medical 
treatment. may nOt be provigeg to a child who expresses a 
clear gesire not to receive them. 
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C. If a parent or custodian objects to medical treatment, 
it must be discontinued within 6 hours of receiying the 
objecti?n. 

5. Time limit. Short-term emergency seryices may not 
exceed 72 hours from the time of the department' s assumption of 
responsibility for the child. Notwithstanding this subsection, 
shelters for homeless children. as defined in section 6201. 
sUbsection 5, are governed by the time-limit requirements 
contained in the department rules for the licensure of shelters 
for homeless children. 

6. Parent's Obliaations. Providing short-term emergency 
services to a child does not affect a parent's obligation for the 
support of the child. 

7. Reimbursement. The department may, by agreement or 
court order, obtain reimbursement from a parent for the support 
of a child who receives short-term emergency seryices. An agency 
mav also obtain reimbursement from a parent subject .to its 
contract or written agreement with the department. 

§4118. Department responsible for required services 

If the department requires that a child receiye mental 
health seryices or other medical services as an alternatiye to 
the initiation of a child protection proceeding. the department 
shall inform the person responsible for the child that the 
seryices must be approyed by the department. If the person 
responsible for the child's medical expenses is unable to pay for 
the seryices required, the department shall inform the person 
responsible for the child that the department will pay for the 
services if the seryices are approyed by the department. 

SUBC!IAPT£R IV 

PROTECTION QRDERS 

§4170. Jurisdiction: venue 

1. Jurisdiction. The following proyisions goyern 
jurisdiction. 

A. The Pistrict Court has jurisdiction over child 
protection petitions. 

~.' . Th? p;obate Court and the Superior Court have concurrent 
Jur1sd1ct10n to act on requests for preliminary child 
protection orders under section 4173. As soon as the action 
is taken by the Probate Court or the Superior Court. 'the 
matter must be transferred to the District Court. 
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2. Venue. The following proyisions goyern yenue. 

A. Petitions must be brought in the district where the 
child legally resides or where the child is present. When a 
child is in yoluntary placement' with the department or an 
agency. the petition may be brought only in the district 
where the child legally resides. 

B. The court, for the conyenience of the parties or in the 
interests of justice. may transfer the petitions to another 
district or diyision. 

C. A judge from another district. diyision or, county may 
hear a petition and make a preliminary or final protection 
order if no judge is available in the district and diyision 
in which the petition is filed. 

3. Scope of authority. The court shall consider and act on 
child protection petitions regardless of other decrees regarding 
a child' G care and custQdy~' The requirements and provisions of 
Title 19. chapter 16. the Uniform Child Custody Jurisdiction Act; 
do not apply to child protection proceedings. If custody is an 
issue in another pending proceeding. the proceedings may be 
consolidated in the Pistrict Court. with respect to the custody 
issue. In any eyent, the court shall make an order on the child 
protection petition in accordance with this chapter. That order 
takes precedence oyer any other prior order regarding the child's 
care and custody. 

§4171. Child protection petition: petitioners: content: filing 

1. Who may petition. Petitions may be brought by: 

A. The department through an authorized agent: 

B. A police officer or sheriff: or 

C. Three or more persons. 

2. Contents of petition. A petition must be sworn and must 
include at least the following: 

A. Name, date, place of birth and municipal residence, if 
kndwn, of each child: 

B. The name and address of the petitioner and the nature of 
the petitioner's relationship to the child: 

C. Name and municipal residence, if known, of each parent 
and custodian: 
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P. A summary statement of the facts that the petitioner 
. believes constitute the basis for the petition: 

E. An allegatiQn that is sufficient fQr cQurt actiQn: 

F, A request fQr specific court actiQn: 

G, A statement that the parents and custQdians are entitleg 
tQ legal cQunsel in the prQceegings ang that. if they want 
an attQrney but are unable to afford one. they shoulg 
cQntact the cQurt as SQon as possible tQ request apPQinteg 
counsel: and 

fl. A statement that petitiQn prQceegings CQuld leag tQ the 
terminatiQn Qf parental rights. under subchapter VI. 

3. Hearing date. On the filing of a petitiQn. the CQurt 
shall set the earliest practicable time and gate fQr a hearing. 

§4172. Service and notice 

1. Petition service. A child prQtectiQn petitiQn must be 
serveg as follows, 

A. The petition ang a notice of hearing must be served on 
the parents ang custodians. the guargian ag Utem for the 
chilg ang any Qther party at least 10 gays priQr to the 
hearing date. A party may waive this time requirement if 
the waiver is written and voluntarily ang knQwingly executeg 
in CQurt befQre a jUdge. SerVice must be made in accorgance 
with the Maine Rules of Civil Procegure. 

B. If the gepartment is not the petitiQner. the petitioner 
·shall serve a CQPy Qf the petition ang nQtice Qf hearing Qn 
the State, 

2. Notice of Pre1iminahY protection order. If there is to 
be a request fQr a preliminary protectiQn Qrder. the petitiQner 
shall. by any reasonable means. attempt to nQtify the parents and 
custogians Qf the petitioner's intent tQ request that Qrger ang 
Qf the time and place at which the petitiQner will make the 
request, This' notice is not required iF the petitioner includes 
in the petitiQn a SWQrn statement Qf the petitiQner's belief that: 

A. The chilg would suffer seriQus harm guring the time 
needeg to notify.the parents or custodians: or 

B. PriQr notice to the parents Qr custogians WQuld increase 
the risk of seriQus harm to the chilg Qr petitioner. 
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3. Service of pJ;eliminahY pJ;otectioQ order. If the CQurt 
makes a preliminary prQtection orger. a copy of the orger must be 
served on the parents and custodians by: 

A. In-hand delivery by the jugge or CQurt clerk tQ any 
parent. custogian or their counsel who is present when the 
orger is mage: . 

8, Service in accordance with the Maine Rules of Civil 
Procedure. NQtwithstanding the Maine Rules of Civil 
Procegure. the CQurt may waive service by publication of a 
preliminary prQtection order fQr a party whQse whereabQuts 
are unknQwn if the department shQWS by affidavit that 
diligent efforts have been magetQ locate the party: or 

C. Another manner ordereg by the cQurt. 

4. Information provided to parents. When the CQurt makes a 
preliminarY prQtectiQn order on a chilg who is pbysically removed 
from the chilg's parents Qr custodians. the following informatiQn 
must be provided to the parents Qr custQgians in written fQrm by 
the petitiQner at the time of remQyal Qf the chilg; 

A. Tbe assigneg casewQrker's name ang work telephQne number; 

B. The loCation where the chilg will be taken! ang 

C. A CQPy Qf the complete preliminary protectiQn orger. 

This information is not reguired if the petitiQner incluges in 
the petition a swom statement of the petitioner' s belief that 
prQviding the infQrmation would cause the threat Qf sedous harm 
to the chilg. the substitute care giver. the petitioner Qr any 
other person. 

5. Service of final l?rotection oJ;geJ;. The CQurt shall 
deliver in-hang at the court. or seng by orginary mail promptly 
after it is entereg. a CQPy of the final protection order to the 
parent's or custQgian's cQunsel or. if no counsel. to the parents 
Qr custQdians. The CQPy Qf the order must include a notice to 
them Qf their rights unger sectiQn 4176. Lack Qf cQmpliance with 
this subsectiQn does not affect the valigity Qf the Qrder. 

§4173. Request for a preliminahY pJ;o~ection oJ;der 

1. Request.. A petitioner may agg to a chUg protectiQn 
petition a reguest fQr a preliminary protection orger. which must 
include a SWQrn summary of facts to SUpPQrt the request. 
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2. Order. If the court finds by a preponderance of the 
evidence presented in the sworn summary Or otherwise that there 
is an immediate risk of serious harm to the child. it may order 
any disposition under section 4175. A preliminary protection 
order automatically expires at the time of the issuing of a final 
protection order under section 4174. 

3. Custodial consent. If the custodian consents in writing 
and the consent is voluntarily and knowingly executed in court 
before a iudge, or the custodian does not appear after proper 
notice has been given, then the hearing on the preliminary 
protection order need not be held, except as provided in 
subsection 4. 

4. Preliminary hearing. If the custodial parent appears 
and does not consent. or if a noncustodial parent requests a 
hearing, then the court shall hold a preliminary hearing on that 
order within 10 days of its issuance or request, unless all 
parties agree to a later date. The petitioner bears the burden 
of proof. If, after the hearing, the court finds, by a 
preponderance of the evidence, that returning the child to the 
child's custodian would place the child in immediate risk of 
serious harm, it shall continue the order or make anothe~ 
disposition under section 4175. 

5. Contents of order. The order must include a notice to 
the parents and custodians of their right to counsel, as required 

'under section 4171, subsection 2, paragraph G, and. if the order 
was made without consent, notice of the date and time of the 
preliminary hearing. 

§4174. Hearing on final protection petition 

1. Hearing required. The court shall hold a hearing prior 
to making a final protection order. 

2. Adjudication. After hearing evidence. the court shall 
make a finding. by a preponderance of the evidence, whether the 
child is in circumstances of jeopardy to the child's health or 
welfare. 

3. Grounds for disposition. If the court determines that 
the child is in circumstances of jeopardy to the child's health 
or welfare. the court shall hear any relevant evidence regarding 
proposed dispositions, including written or oral reports. 
recommendations Or case plans. The court shall then make a 
written order of any disposition under section 4175. If 
possible. this dispositional phase must be conducted immediately 
after the adjudicatory phase. Written materials to be offered as 
evidence must be made available to each party's counsel and the 
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guardian ad litem reasonably in advance of the dispositional 
~ 

4. Final protection order. The court shall issue a final 
protection order within 18 months of the filing of the child 
protection petition unless good cause is shown why the order 
should not be issued within that time period. 

§4175. Disposition'and principles 

1. Disposition. In a protection order. the court may order 
one Or mOre of the following: 

A. No change in custody; 

B. Departmental supervision of the child and family in the 
child's home: 

c. That the child, the custodians, the parents and other 
appropriate family members accept treatment or services to 
ameliorate the circumstances related to the jeopardy: 

D. Necessary emergency medical treatment for the child when 
the custodians are unwilling or unable to consent: 

E. Emancipation of the Child, if the requirements of Title 
15, section 3506-A are met: 

F. Removal of the child from the child's custodian and 
granting custody to a noncustodial parent. other person or 
the department: 

G. Removal of the perpetrator from the child's home, 
prohibiting direct or indirect contact with the child by the 
perpetrator and prohibiting other specific acts by the 
perpetrator that the court finds may threaten the child: 

H. Payment by the parents of a reaSonable amount of support 
for the child as determined or modified according to Title 
19. chapter 7. subchapter I-A: 

'r. That the department has no further responsibility under 
section 4230 and, when the child has been placed in the 
custody of the department. that the department move forwarC! 
in a timely fashion to make permanent plans for the child: or 

J. Other specific conditions governing custody. 

2. Principles. In determining the disposition, the court 
shall apply the following principles in this priority; 
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A. Protect the child from jeopardy to the child's health or 
welfare: 

B. Giye custody to a parent if appropriate conditions can 
be applied: 

C. Make disposition in the best interests of the child: and 

D. Terminate department custody at the earliest possible 
~ 

3. Time of order. The order may be for a specified period. 
with a reyiew at 'the end of that period. or it may be for an 
indeterminate period. not beyond age lB. 

4. DispOSition of child in custo~y of department. The 
court may not order that a child who has been ordered into the 
custody of the department be placed with a parent. Nothing in 
this subsection preyents the department from placing a child in 
its custody in the home of a parent for a trial pe'riod. 

5. Notice of criminal penalties. If an order is issued 
under this section that contains a proyision subject to criminal 
penalties under section 4176. the order must indicate in a clear 
and conspicuous manner the potential consequences of yiolating 
the order. 

§4176. Criminal penalty 

1. Definition. For purposes of this section. "order" means 
an order entered in a case filed pursuant to this chapter. 

2. Crime committed. When disposition under section 4175 
includes a proyision that a party named in a petition not haye 
contact with a child or children named in the petition or a 
proY1s10n that a party named in the petition not enter the 
residence of a child or children named in the petition. and the 
party' has prior actual notice of the order containing those 
provisions. violation of that provision is a Class D crime. The 
~rim~nal sanctions in this subsection are in addition to and not 
1n l1eu of contempt powers of the court. 

3. Warrantless arrest. Notwithstanding any statutory 
provision to the contrary. an arrest for criminal yiolation of an 
order. may .be ~ithout. warra~t upon probable cause whether or not 
the Y101at10n 1S comm1tted 1n the presence of the law enforcement 
officer. The law enforcement officer may yerify. if necessary. 
the existence of an order by telephone or radio communication 
with an agency with knowledge of the order. 
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§4177. Authority of custodian 

When custody of the child is Ordered to the department or 
other custodian under a preliminary or final protection order. 
the custodian has full custody of the child subject to the terms 
of the order and other applicable law. Custody does not include 
the right to initiate adoption proceedings without parental 
consent. except as proyided under Title 19. section 532. 

§4178. Mandated reyiew; revieff on motion 

1. Mandated reyiew. If a court has made a final protection 
order. it shall review the case at least once within IB months of 
the final protection order and at least eyery 2 years thereafter. 
unless the child has been emancipated or adopted. 

2. No mandated revie,.,., Notwithstanding subsection 1. no 
subsequent judicial r~yiew is required unless petitioned for by 
any party or unless specifically ordered by the court; 

A. When custody has been granted to a person other than a 
parent or the department; 

B. When custody has been granted to a parent who did not 
haye custody at the time the child protection petition was 
filed: or 

C. When the child lives with the foster parent with whom 
the department has entered into a long-term foster care 
agreement pursuant to section 4345. 

3. Reyiew on motion. The court. the child's parent. 
custodian or guardian ad litem or a party to the proceeding.
except a' parent whose rights have been terminated under 
subchapter VI. may moye for judicial reyiew. The moying party 
has the burden of going forward. 

4. Notice of reyieff. Notice of the reyiews must be to all 
parties to the initial proceeding according to Maine Rules of 
Ciyil Procedure. Rule 4. Notice may not be giyen to a parent 
whose rights haye been terminated under subchapter VI. 

5. Headnq. The' court shall hear eyidence and shall 
consider the original reason for the adjudication and disposition 
under sections 4174 and 4175. the eyents that haye occurred since 
then and the efforts of the parties as set forth under section 
4230. The court shail also consider the effect of a change in 
custody on the child. 
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6. Disposition. The court may make any further order, 
based on a preponderance of evidence, that is authorized under 
section 4175. 

7. Reyiew of child in custody of the department. When a 
child has been placed in the custody of the department, the 
following must be accomplished, 

A. The court shall review the final protection order and 
make a determination within 18 months of its initial order 
either to: 

(1) Return the child to the parent; 

(2) Continue reunification efforts for a specific 
limited time not to exceed 6 months and to review 
judicially the matter within the time specified; or 

(3) Enter an order under section 4175, subsection L 
paragraph I. 

The court may not order reunification efforts to continue 
under subparagraph (2) more than once unless all parties 
agree to the order to continue reunification. 

B. Before the court may enter an order returning the 
custody of the child to a parent, the parent must show that 
the parent has carried out the responsibilities set forth in 
section 423Q, subsection 1, paragraph B, that, to the 
court's satisfaction, the parent has rectified and resolved 
the problems that caused the removal of the child and any 
subseguent problems that would interfere with the parent's 
ability to care for and protect the child from jeopardy and 
that the parent can protect the child from jeopardy. 

C. When 2 placements with the same parent have failed and 
the child is returned to the custody. of the department. the 
court shall enter an order under section 4175. SUbsection I. 
paragraph I unless the parent demonstrates that 
reunification should be continued. 

D. The court shall consider. but is not bound ·by. the 
wishes of the child in makincr a' determination under 
paragraph A. if the child is 12 years of age or older. 

§4179. EnforCement of custody orders 

48 When the court has ordered a change in the custody of a 
child and a person not entitled to custody refuses to relinguish 

50 physical custody to the custodian. then. at the reguest of the 
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department or custodian. a law enforcement officer may take any 
necessary and reasonable action to obtain physical custody of the 
child for the rightful custodian. Necessary and reasonable 
action includes entering public or priyate property with a 
warrant based on probable cause to belieye that the child is 
.th!u..!L. 

SUBCHAPTER V 

FAMILY REUNIFICATIQN 

§4230. Departmental responsibilities 

1. Rehabilitation and reunification. When a child has been 
ordered into the custody of the department under this chapter or 
under Title 19. section 214 or section 752. the responsibility 
for reunification and rehabilitation of the family is shared as 
follows. 

A. The department shall: 

(1) Develop a rehabilitation and reunification plan 
which includes the following: 

(a) The reasons for the child's removal; 

(b) Any changes that must occur for the child to 
return home; 

(c) . Rehabilitation seryices that must be 
completed satisfactorily prior to the return home; 

(d) Services available to assist the parents in 
rehabilitating and reunifying with the child. 
including reasonable transportation within the 
area in which the child is located for visits if 
the parents are unable to afford that 
transportation; 

(e) A schedule of visits between the child and 
the parents when yisits are not detrimental to the 
child's best interests. including any special 
conditions under which the yisits must take place; 

(f). A reasonable time schedule 
reunification that is reasonably 
meet the child's needs: and 
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(g) A delineation of the financial 
responsibilities of the parents and the department 
during the reunification process: 

(2) Provide the parents with prompt written notice of 
the following. unless that notice would be detrimental 
to the best interests of the child: 

(a) The child' s residence and. when practicable. 
at least 7 days' advance written notice of a 
planned change of residence: and 

(b) Any serious 1nJuries. major medical care 
received or hosgitalization of the child: 

(3) Make good faith efforts to cooperate with the 
garents in the develogment and gursuit of the glan: 

(4) Periodically review with the parents the grogress 
of the reunification plan and make any agprogriate 
changes in that plan: 

(5) Petition for judicial review and return of custody 
of the child to the child's parents at the earliest 
appropriate" time: and 

(6) Petition for termination of parental rights at the 
earliest possible time that it is dgtermined that 
family reunification efforts will be discontinued 
pursuant to subsection 2 and that termination is in the 
best interests of the child: 

5. Parents are responsible for rectifying and resolying 
groblems that greyent the return of the child to the home 
and shall take part" in a reasonable rehabilitation and 
reunification plan and shall: 

(1) Maintain meaningful contact with the child 
pursuant to the reunification plan. When a parent has 
left the area where the child has been glaced. this 
includes making arrangements to yisit the child at or 
near the child's placement: 

(2) Seek and utilize 9Pgropriate seryices to assist in 
rehabilitating and reunifying with the child: 

(3) Pay reasonable Sums toward the sugport of the 
child within the limits of their ability to pay: 
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(4) Maintain contact with the department. including 
prompt written notification to the department of any 
change of address: and 

(5) Make good faith efforts to cooperate with the 
department in deyeloping and pursuing the plan: and 

C. Where the parties cannot agree as to contents of a 
reasonable rehabilitation and reunification plan. any party 
may file a motion for judicial reyiew pursuant to section 
4038, At the reyiew. the court shall reyiew the proposed 
plans of either garty and shall order reasonable 
reunification plans as it deems necessary. 

2. Determination of need to commence or discootinue 
rehabilitation and reunification efforts. The following 
proyisions determine when rehabilitation and reunification 
efforts are not necessary or may be discontinued. 

A. The department may either decide to not commence or to 
discontinue rehabilitation and reunification efforts with 
either parent or the court may order that rehabilitation and 
reunification efforts need not commence or that the 
department has no further responsibilities for 
rehabilitation and reunification with either parent when: 

(1) The parent is willing to consent to termination of 
parental rights: 

(2) The parent cannot be located: 

(3) The parent is unwilling or unable to rehabilitate 
and reunify with the child within a time that is 
reasonably calculated to meet the child's needs: 

(4) The parent has abandoned the child: 

(5) The parent has acted toward a child in a manner 
that is heinous or abhorrent to society or has faUee] 
to protect a chile] in a manner that is heinous or 
abhorrent to society. without regard to the intent of 
the parent: or 

(6) The victim of any of the following crimes was i1 
child for whom the parent was responsible or the yictim 
was a child who was a member of a household lived in or 
freguented by the parent and the parent has been 
conyicted of: 

(a) Murder: 
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(b) Felony murder: 

(c) Manslaughter: 

(d) Aiding or soliciting suicide: 

(e) Aggrayated assault: 

(f) Rape: 

(g) Gross sexual misconduct: 

(h) Sexual abuse of minors: 

(i) Incest: 

(j) Kidnapping; 

(k) Promotion of prostitution: or 

(1) A comparable crime in another jurisdiction. 

B. When the department discontinues efforts to return the 
child to a parent. it shall giye written notice of this 
decision to that parent at the parent's last known address. 
This notice must include the specific reasons for the 
department's decision, the specific efforts the department 
has made in working with the parent and child and a 
statement of the parent's rights under section 4178. This 
notice requirement must precede seryice of a copy of a 
petition to terminate parental rights under subchapter VI. 

C. If the department discontinues efforts to return the 
child to a parent, but does not seek termination of parental 
rights, then subsection 1, paragraph A, subparagraph (1), 
diyision (e) and subsection 1, paragraph A, subparagraph 
(2), still apply. 

3. Notice to guardian ad litem. The department shall 
notify the guardian ad litem, as described in section 4005, of 
any substantial change in circumstances that may haye an impact 
on the best interests of the child. A substantial change in 
circumstances includes but is not limited to any change in the 
child's residence. 

SUBCHAPTER VI 

TERMINATION oir PARKNTAL RIGHTS 

50 §4280. Purpose 
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Recognizing that instability and· impermanency are contrary 
to the welfare of children, it is the intent of the Legislature 
that this subchapter; 

1. Termination of parental rights. Allow for the 
termination of parental rights at the earliest possible time 
after rehabilitation and reunification efforts haye been 
discontinued and termination is in the best interest of the child: 

2. Return to family_ Eliminate the need for children to 
wait unreasonable periods of time for their parents to correct 
the conditions that preyent their return to the family: 

3. Adoption. Promote the adoption of children into stable 
families rather than allowing children to remain in the 
impermanency of foster care: and 

4. Protect interests of child_ Be liberally construed to 
serye and protect the best interests of the child. 

§4281. Venue 

A petition for termination of parental rights must be 
brought in the court that issued the final protection order. The 
court, for the conyenience of the parties or other good cause, 
may transfer the petition to another· district or diyision. A 
petition for termination of parental rights may also be brought 
in a Probate Court as part of an adoption proceeding as proyided 
in Title 19. chapter 9, when a child protectiye proceeding has 
not been initiated. 

§4282. Termination petition; petitioners; time filed: contents 

1. Petitioner. A termination petition may be brought by 
the custodian of the'child. 

2. Time filed. A termination petition may be brought no 
earlier than 3 months after disposition under section 4175 or 
under Title 19. section 213, 214 or 752. 

3. Contents of petition. A termination petition must be 
sworn and must include at least the following; 

A. The name. date and place of birth and municipal 
residence, if known, of the child: 

B. The name and address of the petitioner and the nature of 
the petitioner's relationship to the child: 
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C. The name and municipal residence. if known. of each of 
the child's parents; 

D. The name and address of the guardian ad litem of the 
child in the related child protection proceeding or adoptiQn 
prQceeding; 

E. A summary' statement Qf the facts that the petitiQner 
believes cQnstitute the basis fQr the request fQ[ 
terminatiQn; 

F. An allegation that is sufficient fQr termination; 

G. A statement Qf the effects of a terminatiQn order; and 

H. A statement that the parents are entitled to legal 
counsel in the termination proceedings and that. if they 
want an attorney and are unable to afford one. they should 
contact the court as soon as possible tQ request appointed 
cQunsel. 

4. Hearing date. On the filing of a petition. the cQurt 
shall set a time and date fQr a hearing. 

§4283. Service 

The petitiQn and the notice Qf hearing must be served Qn the 
parents and the guardian ad litem fQr the child at least 10 days 
priQr tQ the hearing date. Service must be made in accordance 
with the Maine Rules of Civil Procedure. 

§4284. Hearing on termination petition 

The cQurt shall hQld a hearing prior to making a termination 
~ 

§4285. Grounds for termination 

1. GrQunds. The court may Qrder termination of parental 
rights if: 

A. One Qf the fQllowing conditions has been met: 

(1) Custody has been removed from the parent under: 

(a) Section 4174 or 4178; 

(b) Title 19. sectiQn 213. 214 Qr 752; or 
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(d FQrmer Title 22. sectiQn 3792 priQr tQ the 
repeal of that sectiQn; Qr 

(2) The petition has been filed as part of an adQptiQ!l 
prQceeding in Title 19. chapter 9; and 

B. Either: 

(1) The parent cQnsents to the terminatiQn. CQnsent 
must be written and vQluntarily and knQwingly execute\l 
in cQurt befQre a judge. The judge shall explain the 
effects Qf a terminatiQn Qrder; or 

(2) The cQurt finds, based Qn clear and cQnvincino 
evidence. that: 

(a) Termination is in the best interest Qf th, 
child; and 

(b) Either: 

(il The parent is unwilling or unable tl 
prQtect the child frQm jeQpardy and theSE 
circumstances are unlikely to change within i 

time which is reasQnably calculated tQ meet 
the child's needs: 

(ii) The parent has been unwilling Qr unabl' 
tQ take resPQnsibility fQr the child within i 

time which is J;"easQnably calculated to meet 
the child's needs: 

(iii) The child has been abandQned: Qr 

!iv) The parent has failed to make a gQO{ 
faith effort to rehabilitate and reunify witl 
the child pursuant to sectiQn 4230. 

2. Rebuttable presumption. The cQurt may presume that tho' 
parent is unwilling or unable to protect the child from jeopard'. 
and these circumstances are unlikely tQ change within a time thai 
is reasonably calculated to meet the child's needs if: 

A. The parent has' acted toward a child in a manner that i: 
heiPQus Qr abhQrrent to sQciety Qr has failed tQ prQtect . 
child in a manner that is heinous or abhorrent tQ society 
withQut regaJ;"d tQ the intent Qf the parent; or 

B. The victim of any Qf the following crimes was a chill 
fQr whQm the parent was responsible or the victim was 
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child who was a member of a household lived in or frequented 
by the .parent and the parent has been convicted of; 

Il) Murder: 

(2) Felony murder: 

(3) Manslaughter: 

(4) Aiding or soliciting suicide: 

(5) Aggravated assault: 

(6) Rape: 

(7) Gross sexual misCQnduct: 

(8) Sexual abuse of minQrs; 

(9) Incest: 

(10) Kidnapping: 

(11) PrQmQtiQn Qf prQstitution: or 

(12) A comparable crime in anQther jurisdiction. 

3. Considerations. In deciding to terminate parental 
rights. the court shall cQnsider the needs Qf the child. 
including the child's age, the child's attachments to relevant 
perSOns. periods Qf attachments and separation. the child's 
ability to integrate into a SUbstitute placement or back into the 
child's parent's home and the child's physical and emotional 
~ 

4; Wishes of child. The CQurt may not order termination if· 
the child is at least 14 years old and objects to the 
termination. The court shall consider. but is not bound by. the 
wishes Qf a child 12 years Qf age Qr older in making an order 
under this section. 

~4286, &ffecte of termination order 

1. Parent and child divested of rights. An order 
terminating parental rights divests the parent and child of all 
legal . rights. powers. privileges. immunities. duties and 
Obligations to each· other as parent and child. except the 
inheritance rights between the child and the child's parent. 
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2. Only one parent affected. The termination of one 
parent's rights does nQt affect the rights of the other parent. 

3. Parent not entitled to participate in adoption 
prpceedings. A parent whose" rights have been terminated is not 
entitled to notice of the child's adoption proceedings. nor does 
the parent have any right to Object to the adoption or 
participate in the proceedings. 

4. Child not disentitled to benefit. No order terminating 
parental rights may disentitle a child to benefits due the child 
from any 3rd person. agency. state Qr the United States: nQr may 
it affect the rights and benefits that a native American derives 
from the native American's descent from a member of a 
federally-recQgnized Indian tribe. 

§4287. Termination orders of other states 

If parental rights have been terminated by judicial Qrder i~ 
anQther state. the Qrdin. unless against the public policy of 
this State. must be accQrded full faith and credit. 

SUBCHAPTER VII 

CARE OF CHILD" IN CUSTODY 

§4340. Expenses: reimbursement 

1. Department. The department shall care fQr a child 
Qrdered into its custody in licensed" Qr approved family foster 
homes. in other residential child care facilities or in other 
living arrangements as appropriate to meet the child's individual 
~ 

2. Reimbursement. The department may obtain reimbursement 
for child care expenses from the child's parents accQrding tQ " 
support order or agreement, 

3. Other custodian. When a child is ordered intQ the 
custQdy of a custodian Qther than the department. that custodian 
shall support the child. subject to a supPQrt order Qr agreement. 

§4341. P~ents 

1. Payments by department. The" department shall prQvid( 
payments to facilities caring for children to meet the costs Ql 
clothing. bQard and care. within the limits of available funds. 
The department may establish. by rule. different categories oj 
facilities. levels Qf need and care and flat-rate OJ 
reimbursement me.thods to distribute these funds. The department 
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may provide child care and travel expense payments to foster and 
adoptive par,ents. trainers participating in foster and adoptive 
parent training programs and volunteers participating in the 
administrative case review program. 

2. Unezpended balance. An unexpended balance of funds for 
these purposes may not be transferred to another account and does 
not lapse. 

3. Priority of p~ents. The department shall ensure that 
payments for foster care made under thiS subchapter have the Same 
priority as payments for aid to families with dependent children 
pursuant to section 8419. SUbsection 5. 

§4342. Religious fai!;h of placements: parents.' request 

If the parents of a child in the custody of the department 
request in writing that the child be placed in a family of' the 
same general religious faith. for foSter care or adoption. the 
department shall do so when a suitable family of that faith can 
be found'. 

§4343. Medical and psychological examination 

1. PhYsical eEamination required. The department shall 
ensure that a child ordered into its custody receives an 
appointment for a medical examination by a licensed physician or 
nurse practitioner within 10 working days after the department's 
custody of the child commences. 

2. Psychological assessment. If the physician or nurse 
practitioner who performs a physical examination pursuant to 
subsection 1 determines that a psychological assessment of the 
child is appropriate. the department shall ensure that an 
appointment is obtained for such an assessment within 30 days of 
the physical examination. 

§4344. Establishment of early counseling 

Whenever a child is ordered into the custody of the 
department under this chapter and the child is not expected to be 
returned to the home within 21 days. the deoartment shall obtain 
counseling for the child as soon as possible. unless the 
department finds that counseling is not indicated. 

§4345. Long-term foster care 

1. Defined. "Long-term foster care" means a foster family 
placement for a child In the custody of the department in which 
the department retains custody of the child while delegating to 
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the foster parents the duty and authority to make certain 
decisions. The placement is intended to continue until the child 
becomes 18 years old.' unless altered or terminated in the best 
interests of the child. 

2. Authority for plaCement. The department may place in 
long-term foster care a child in its custody. if; 

A. The child has been in foster care for one year or 
parental rights have been terminated: 

a. The department has decided that it is not likely that 
the child can be returned to the child's parents and has so 
notified the parents: ' 

C. In the judgment of the department. it is not likely that 
the child can be placed in an adoptive home: 

D. The prospective foster parents have met standardR 
established by the department for a placement: and 

E. A written agreement between the foster parents and the. 
department has been completed that specifies the duty and 
authority delegated by the department to the foster parents 
and the rights retained by the department and the parents. 
and includes an individual plan for the care of the child. 
A foster child at least 14 years old may participate in the 
development of the agreement. The department shalL after 
consultation with the foster parents. review and. if 
necessary. revise the plan at least once every 6 months. 

3. Dutx and. au!;horitx delegated by !;he department. The 
foster parents may make the following decisions; 

A. Consent to emergency medical treatment: 

a. Consent to the applicati~n f6r a driver's license: and 

C. Permit travel by the child outside of the State. 

4. Rights of department. Except as delegated in this 
section or by agreement. the department shall retain custody of 
the child and all custody rights as provided by court order. 
statute or rule. 

5. Rules. The department may adopt rules for long-term 
foster care placements in accordance with the Maine 
Administrative Procedure Act. Title 5. chapter 375. These rules 
mav include, among other things. standards for 'settings 
appropriate for long-term foRter care, methods of supervising of 
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those settings. procedures for selecting children and foster 
parents. methods for establishing and reviewing individual plans. 
additional rights or powers that may be delegated and 
requirements or conditions for exercising the delegated authority. 

§4346. Department's responsibility after death of 
cOlmlitted child 

If a child in the custody of the department dies. the 
department shall arrange and pay for a, decent burial for the 
child. If administration of the deceased child's estate is not 
commenced. within 60 days after the date of death. by an heir or 
a Cr!ditor. the~ ~he department may petition the Probate Court to 
appo1nt an adm1D1strator and settle the estate of the deceased 
child pursuant to Title 18-A. 

SUBCHAPTER VIII 

MEDICAL TREATMENT ORDER 

§4400. Medical treatment order 

1. Petitioner. The department. a physician or a chief 
medical administrator of a hospital may petition for a medical 
treatment order. 

2. Contents of petition. A petition must be sworn and must 
include at least the fOllowing: 

A. Name. date of birth and municipal residence. if known. 
of the child; 

B. The name and address of the petitioner and the 
·petitionerts professional position; 

C. Name and municipal residence, if known. of each parent 
and custodian; 

D. A summary of th'e medical diagnosis and treatment 
alternatives; 

E. A request for the court to order soecific treatment: and 

F; A statement that attempts to notify and, secure consent 
from the custodians have been unsuccessful, either because 
they cannot be located or they have refused consent. 

3. Notice to parents and custodians. The petitioner shall. 
by any reasonable means, attempt to notify the parents and 
custodians of the petitioner's intent to request the order and of 
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the time and place the petitioner will make the request. unless 
the petitioner believes that the child would suffer increased 
serious injury during the time needed to notify them. 

4. Order. On the basis of the petition or other evidence, 
the court may order medical treatment for the child if the 
custodians are unable or unwilling to consent to it. and the 
treatment is necessary to treat or prevent an immediate risk of 
serious injury. The order must include a notice to the parents 
and custodians of their right to counsel, as required under 
section 4171. subsection 2. paragraph G. and notice of the date 
and time of the hearing. 

5. Service of order. If a hearing has not been held prior 
to issuing the order, a copy of the order and petition must be 

, served on the parents and custodians by: 

A. In-hand delivery by the judge or court clerk to any 
parent, custodian or their counsel who is present when the 
order is issued; 

B. Service in accordance with the Maine Rules of Civil 
Procedure. Notwithstanding the civil rules, service by 
publication of an order and petition must be complete 5 days 
after a single publication: or 

C. Another manner ordered by the court. 

6. Hearing. If a hearing has not been held prior to 
issuina the order, then it must be held within 10 days of its 
issuance. unless all 'parties agree to a later date. If. after 
the hearing. the court finds, by a preponderance of the evidence, 
that the medical treatment ordered is necessary to treat or 
prevent the immediate risk of sedous injury to the child. then 
it may continue the urder. 

SUBCHAPTER IX 

CHILD liELFARE SERVICES 

§4451. Child velfare services ombudsman 

1. Pu~ose. The purpose of the child welfare services 
ombudsman is to represent the best interests of individuals 
involved in the State's child welfare system as a class and to 
investigate and resolve complaints against state agencies that 
may be infringing on the rights of individuals involved in the 
State's child welfare system. 
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2. Selection nf child welfare services ombudsman. The 
department shall cQntract for the services of the child welfare 
services ombudsman, 

3. Povers. The Qmbudsman may; 

A, Provide ombudsman services to individual citizens in 
matters relating to those child welfare seryices provided by 
and under the jurisdic~iQn of the State; 

B. Advise, cQnsult and assist the executive and legislative 
branches Qf State GQvernment, including the GQvernQr, on 
activities Qf State GQvernment related tQ child welfare. 
The Qmbudsman is sQlely advisQry jn nature, may nQt be 
delegated any administrative authQrity or resPQnsibility nQr 
supplant existing avenues fQr recQurse Qr appeals. The 
ombudsman may make recommendations regarding any function 
intended tQ imprQve the quality of child welfare seryices in 
State GQvernment. I f findings, CQmments Qr recQmmendatiQns 
Qf the Qmbudsman yary frQm, or are in addition tQ, thQse of 
the bureau, department or Qther state agency, the statements 
Of the ombudsman must be sent tQ the respective branches Of 
State GQvernment as attachments to thQse submitted by the 
bureau, department Qr other state agency. Recommendations 
may take the form of proposed budgetary, legislative or 
policy actiQns: 

C. Review and eyaluate, on a continuing basis, state and 
federal policies and programs relating to the prQyision of 
child welfare services conducted Qr assisted by any state 
departments or agencies for the purpose Of determining the 
value and impact on individuals involved in the State's 
welfare system: 

D. Receive ani! address inqu~r~es, complaints, problems or 
requests for information and assistance regarding the 
State's child welfare services; 

E. CQnduct research, gather facts and evaluate prQcedures 
and PQlicies regarding the State's child welfare services: 

F. Consult with and advise state agencies on operational 
and management issues or specific or special situatiQns 
regarding child welfare services and reCQmmend remedial 
actions when necessary through direct oral communication, 

memoranda, reports Of meetings; 

G. Serve as a cQQrdinator of communication and cooperation 
for all compQnents of the State's child welfare services 
system, especially among state agencies, wheneyer <j.esirable 
or necessary; 
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H. Make referrals for service to releyant state agencie: 
when appropriate: 

I. Set priorities to carry out effectiyely the purposes 0' 
this subchapter: and 

J. Inform the public to encourage a better publil 
understanding of the current status of the State's chill 
welfare system by collecting and disseminating information, 
conducting or COmmissioning studies, publishing the result; 
of studies and issuing publicatiQns and reports. 

. 4: ConfidentiaJ.ity of records. NO information or' record: 
ma1nta~ned by the Qmbudsman relating to a complaint 01 

inyes':igation may be disclQsed unless the ombudsman authorize: 
the dlS?loSUre and the disclosure is otherwise permitted pursuant 
to sect~on. 4009. The ombudsman ,may not disclose the identity oj 
any compla~nant unless: 

A •. ?he complai?ant or a legal representatiYe consents il 
wr1t1ng to the d1sclosure: or 

B. A court orders the disclosure. 

A complainant or a legal representative, in proyiding th, 
consent, may specify to whom the identity may be disclosed an(. 

for what purposes, in which event no other disclosure 
authQrized. 

5. Administration. The Qmbudsman shall submit annually bi 
~a:ch 1st ~ report to the commissiQner, the Governor and thE 
JOwt stand~ng COmmittee of the Legislature haying jurisdictiol 
oyer .human resource matters, concerning its work, recommendation::
and 1ntere.sts ~f the previous fiscal year and future plans: am 
make any ~ntepm reports the ombudsman deems adyisable, COpie" 
of these re.PQrts must be available tQ all Legislators and othel 
state agenc1es upon request. 

. 6. Information from state agencies. State agencies shall 
~rov~de .to the. ombudsman copies Of all reports and Qthel 
~nformatlon requ~red for the fulfillment Of this chapter pursuanl 
to section 4009. subsection 3, paragraph D.' 

SUBCHAPTER X 

O!:/'kOF-HQME ABUSE AND REGLEC',!; 
INVESTIGATING TEAM 

§4501. Out-of home abuse and neglect investigating team 

Page 79-LR3102(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

\ 
\ 

1. Definitions. As used 
context otherwise indicates. 
following meanings. 

in 
the 

this subchapter. unless the 
following terms have the 

A. "License" has the same meaning as in Title 5, section 
8002. and includes approval and registration. 

B. "Out-of-home abuse and neglect" means abuse and neglect 
of a child that occurs in a facility or by a person subject 
to licensure or inspection by this department. the 
Department of Education and the Department of Corrections Or 
in a facility operated by these departments. 

C, "Team" means the out-at-home abuse and neglect 
investigating team. 

2. Team established. The out-of-home abuse and neglect 
investigating team is established to investigate reports of 
suspected abuse and neglect of children ·by persons or in 
facilities subject to licensure pursuant to this Title. The team 
is also authorized to assist Qthe~ persons or agencies to 
investigate suspected abuse and neglect by persons or in 
facilities prO;lriding services to children that are subject to 
licensure pursuant to other Titles and to assist in 
investigations of suspected abuse and neglect in state-operated 
facilities providing services for children. 

3. Authority and responsibility. The team has the 
following authority and responsibilities regarding investigation 
of out-of-home abuse and neglect. The team: 

A. Shall receive all reports of out-of-home abuse and 
neglect; 

Bo Shall investigate all reports received by the department 
regarding alleged out-of-home abuse and neglect occurring in 
facilities or by persons subject to licensure by the 
department; 

C. Shall conduct a single investigation sufficient to 
determine not only if abuse or neglect has occurred but also 
tQ determine whether a licensing yiQlatiQn has Qccurred in 
Qrder tQ prQtect children frQm further harm and establish a 
basis UPQn which tQ take licensing actiQn. This prQcedure 
m1n1m1zes duplicative or redundant inyestigatiQns tQ the 
extent PQssible in reSPQnse tQ the same· Qr related 
allegatiQns Qf Qut-of-home abuse Qr neglect in facilities Qr 
by perSQns subject tQ licensure by the department; 

Do Shall cQQrdinate and consult with the bureau staff 
perfQrming general licensing functiQns tQ eliminate 

Page 80-LR3102(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

duplicatiye Qr redundant investigations tQ the extent 
PQssible and to preyent. cQr·rect Qr eliminate the abuse or 
neglect or threat Qf abuse Qr neglect in· Qut-Qf-hQme 
settings; 

Eo Shall prQvide the results of the investigatiQn tQ the 
department's licensing staff fQr apprQpriate actiQnt 

Fo Shall include relevant prQfessiQnals QutSide the 
department as members Qf the team fQr all investigatiQns Qf 
residential treatment centers. grQUp hQmes or day care· 
centers mandated by this subchapter and fQr Qther child care 
facilit1es as warranted; 

G, When a repQrt alleges out-Qf-hQme abuse and neglect in 
facilities Qr by persons nQt subject tQ licensure by the 
department. shall immediately refer the repQrt tQ the agency 
Qr department charged with the responsibility tQ investigate 
such a repQrt Qr. if applicable. tQ the state department 
Qperating the facility: 

H. . With re~p~c~ t? reports described in paragraph G. may. 
on Its own 1n1t1at1ve or upon request of another department 
or agency charged with the resPQnsibility tQ investigate. 
~artic~pat~ in the out-of-~Q~e. abus~ and neglect 
~nvest1gat1Qn Qf persons Qr fac111t1es subJect tQ licensure 
Qr Qperated by the Department Qf Education. the Department 
Qf CQrrectiQns or the Department of Health and Developmental 
Services; . 

r. Shall refer tQ the office of the district attQrney Qr 
Qffice Qf the AttQrney General. when apprQpriate. any case 
in which criminal activity is alleged and shall cQordinate 
its investigatiQn with that ·QfficetQ minimize the trauma tQ 
the children invQIved; and 

.1.. fl!!i!H CQlllllll!; <lnQ trs;!in l<lw enfQrcement perliQnllel. 
<lQYQc<lteli <lnQ Qther§i in the !Qentific<ltiQIl. rePQrting. 
12r!i!:v:~ntiQn <lnQ inve§tigatiQn Q1: Qlit-Qf-hQme 5;1bgfl~ ;!IlQ 
neglect ~fi time <lllQw§i. 

4. Training. The team must .be tr<lineQ in techniglleli Qf 
investig<lting Qllt-Qf-hQme abuse <lnQ neglect Qf ChilQren. <Ill well 
<lS chilQ QeVelQpment: iQentifiC<ltiQn Qf <lblllle <lIlQ neglect: 
interview techniglleS: tre<ltment <lltern<ltives fQr perpetr<ltQrli. 
yictims <lnQ their families: Hcelllling reglllatiQnli <lpplic<lble tQ 
f<lcilities Qr perSQnlllicenseQ pUrSll<lnt tQ ch<lpter 603. <lnQ Qther 
st<ltlltQ[Y <lnQ reglllatQry remeQiell <lv<lil<lble tQ prevent. CQrrect 
Qr elimin<lte <lbllse <lnQ neglect in Qut-Qf-hQme liettingli. 
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5. Records: confidentiality: disclosure. Records created 
pursuant to this subchapter must be maintained in accordance with 
section 4009 and may not be disclosed except as provided by that 
section or by section 6103. subsections 2 to 4. 

6. Assistance. Staff performing general licensing 
functions may assist the team in conducting out-of-home 
investigations upon the request of the Commissioner, provided 
that the licensing staff member has neither currently licensed 
nor monitored for compliance the SUbject of the investigation. 

SUBCHAPTER XI 

CHILD WELFARE ADVISORY COMMITl'EE 

§4551. Child Welfare Adviso&y Committee 

1. Composition. The Child Welfare Advisory Committee, as 
established by Title 5, section 12004-1. subsection 37-A. is 
constituted as follows. 

A. Members shall serve on the committee at the invitation 
of the commissioner. In making the appointments. the 
commissioner shall give due consideration to the following: 

(1) Private citizens interested in child welfare 
service programs: 

(2) Past or present recipients of department services 
to children and families or their representatives I 

(3) Representatives of professional. civic or other 
public or private organizations; and 

(4) Representatives of state agencies concerned with 
child welfare services. 

B. The committee must consist of not fewer than 10 nor more 
than 30 members. 

C. The commissioner shall designate one member as chair of 
the committee. 

D. Members serye for terms of 3 years, except that any 
member appointed to fill a vacancy occurring prior to the 
expiration of the term for which the predecessor was 
appointed may be appointed only for the remainder of the 
.t.Iu:nL. 
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E. The child welfare services ombudsman, appointed in 
accordance with section 4451. shall serve as a permanent 

2. Duties. The committee has the following duties; 

A. To advise the department on the development of policies 
and programs .that affect the well-being of children and 
their families for whom the department has responsibiHty 
under this chapter, as well as those programs that prevent 
the maltreatment of children in the State: 

B. To reinforce the department's awareness of the needs of 
Maine's children and their families: 

C. To increase the department's awareness of the impact of 
its actiyities on Maine's children and their families: and 

D. To assist in communicating the activities and goals of 
the department to the pUblic. 

3. Compensation. Members of the committee serve without 
pay, but are entitled to reimbursement for expenses incurred in 
the performance of their duties pursuant to Title 5, chapter 379. 

SUBCHAPTER XII 

HOSPITAL BASED SUSPECTED CHILD ABUSE AND 
NEGLECT CQMMITl'EES 

§4601. Purpose 

The purpose of this subchapter is to encourage the 
implementation of statewide standards to be developed by the 
department and partiCipating hospitals for the identification ailll 
management of suspected child abuse and neglect cases presenteel 
at hospitals by providing financial support for the establishment; 
of hospital-based suspected child abuse and neglect committees. 

§4602. Definitions 

As used in this subchapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. Case plan prescri:etion. "Case plan prescription" mean§ 
a plan developed by the family support team. 

2. Council. '''Council'' means the Maine Suspected Chill 
Abuse and N7g1ect Council as authorized by section 4604. 
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3. Family support team. "Family support team" means 9 
~peciglized tegm of professionals evglugting children who gre 
suspected victims of child abuse gnd neglect. EVgluations must 
include a fgmily diggnosis and recommendgtions for treatment and 
follow-up. 

4. Protocols. "Protocols" means procedures developed for 
the interaction of the suspected child gbuse 
committee gnd fgmi1y support tegm. 

gnd neglect 

5. Suspected child Muse and neglect committee. "Suspected 
chil? abuse an~ neglect cQ~itteeU ~eans a c~mmittee re~resenting 
pubhc and PPVgte communJ. ty agenCJ.es. hospJ.ta1 departments and 
the departments thgt are directly involved in providing services 
to suspected victims of child abuse and the victims' fgmilies. 

§4603. Hospital-bgsed suspected child abuse 
and neglect committees 

Egch hospital mgy establish a suspected child gbuse and 
neglect committee gnd fgmily support tegm under this subchapter. 
The COmmittee shg1l meet regu1 grly to provide the ongoing 
development and monitoring of the speciglized fgmily support team 
gnd the gpproVal of protocols. These hospitgls shgll serve gS 9 
resource to other institutions desiring to form such 9 program. 

The fgmily support tegm must be coordingted by 9 tegm 
mgngger who is hired by the pgrticipgting hospitgl. The team 
shall be gvgilgble to evaluate children who are the suspected 
victims of abuse and neglect. The depgrtment shgll contrgct for 
the services of the family support team mgnager. 

The. family support team shgll provide 9 multidisciplingry 
approgch for suspected child gbuse Cgses thgt gre initially 
identified in hospitgl emergency rooms. inpgtient pedigtric 
depgrtments gnd ambulgtory clinics. The Child protective stgff 
of the depgrtment shgll participgte on the tegms. The team shall 
report immedigtely to the department as required in section 4060. 

The tegm shgll review the nature. extent gnd severity of 
gbuse or neglect gnd the needs of the child gnd other fgmily 
members. The team shall develop a case plgn prescription for the 
tregtment, mgnggement gnd follow-up of the child abuse victims 
gnd their fgmilies, gnd shgll forward these recommendgtions to 
the department. 

§4604. Maine Suspected Child Abuse and Neglect 
~ 

1. Council established. Pursugnt to Title 5, section 
12004-1, subsection 36-A, the Maine Suspected Child Abuse and 
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Neglect Council is eEitgblished to coordingte a stgtewide progrgl]] 
for the identificgtion and management of suspected child abuse 
gnd neglect cases through hospitgl-bgsed committees thgt gre 
guthoriyed in this subchgpter. The council is a body politic and 
9 public instrumentality of the Stgte. 

2. Membership. The council is composed of 2 
representatives from egch of the hospitgl-bgsed suspected child 
gbuse gnd neglect committees in the Stgte. Each hospitgl-bgsed 
committee shgll designgte its representgtives who shall serve 
on the council gt the plegsure of that committee. 

3. Rule-making authority. The council may gdopt rules in 
accordgnce with the Mgine Administrative Procedure Act, Title 5. 
chgpter 375. to carry out its responsibilities. 

4. Meetings. The council shall meet gt least once 9 year. 
SpeCigl meetings mgy be held as determined necessary by the 
council. The minutes of all proceedings of the council must be 9 
public record gvgilable gnd on file in the office of the 
council. Members of the council gre compensgted according to 
Title 5. chgpter 379. 

5. FinanCing. The council mgy gccept contributions of any 
type from gny source other thgn the Genergl Fund to gssist in 
cgnying out its responsibilities gnd' to make angngements 
reggrding the administrgtion of these funds, if required as 9 

condition precedent to the receipt of these funds. by the Federgl 
Government or any other source. 

6. Executive director; staff. The council mgy employ gl1 
executive director who is the principgl gdministrative gnd 
executive employee of the council. The executive director mgy 
hire staff to carry out the responsibilities for the coordination 
of gIl affgirs of the council inClUding, but not limited to, the 
training and educgtion of volunteers, health Cgre professiongls 
and the genergl public. The executive director is also 
responsible for gdvoCgcy on behglf of hospitgl-ba.sed suspected 
child abuse and neglect committees throughout the State. The 
executive director may obtain office space, goods and services as 
required to Cgrry out these responsibilities. 

7. Funding. Funding for implementation of this Act mus t 
come from gny source except the Genergl Fund gnd expenses mgy 
onlv be authorized in the amount of funds thgt hgve been received 
by the counci 1 • 

C!llU'TER 403 

CHILD ABUSE AND NEGLECT COUNCILS 

§4654. Purpose 
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The purpose of this chapter is to encourage and maintain 
coordinated community efforts in each county to prevent child 
abuse and neglect and to ensure adequate interyention and 
treatment for abused and neglected children aDd their families. 

§4655. Definitions 

As used in this chapter. unless the context otherwise 
indicates, the following terms have the following meani~gs. 

1. Child abuse and neglect council. "Child abuse and 
neglect council" means a community organization that proyides 
continuous year-round service as a county's primary organization 
that serves to encourage and coordinate community efforts in 
primary preyention and the treatment of child abuse and neglect. 

2. Fiscal agent. "Fiscal agent" means an incorporated 
community organization, agency or institution designated by the 
child abuse and neglect council and authorized by the Department 
of Human Seryices to receive and distribute grants to that child 
abuse and neglect council. 

3. Maine Association of Child Abuse and Neglect Councils. 
"Maine Association of Child Abuse and Neglect Councils" means the 
statewide organization composed of a majority of the child abuse 
and neglect councils. The association must haye at least one 
representatiye from each member council. The association shall 
establish standards of practice by which it may eyaluate the 
effectiyeness of each individual council's strategies to combat 
child abuse and neglect and also maintain a statewide network 
that works to develop statewide plans and effective 
implementation strategies. 

§4656. Child abuse and neglect council's 
responsibilities 

1. Duties. A child abuse and neglect council shall assess 
and monitor the extent and causes of child abuse and neglect in 
its county and carry out the following activities; 

A. Coordinate services. utilizing community, state and 
federal resources to ensure that direct seryices are being 
proyided to children and families: 

B. Provide training to professionals who deal directly with 
children and families: and 

C. Proyide education and awareness concerning child abuse 
and neglect and its preyention. 
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§4657. Authori~ation for expenditure of funds 

The del?artment and other state agencies shall. from funds 
authorized to the department and state agencies, make grants to 
the child abuse and neglect councils or fiscal agents to further 
the I?urposes of this chapter. 

1. Grants. Grants must be made on a coml?etitiye basis 
according to rules adopted by the commissioner, Grants in excess 
of $15.000 must be made on a one-to-one matching basis with 
contributions from the community. Community contributions may be 
donations of cash or may be in-kind contributions. as determined 
by departmental rule. 

Z. Distribution of grants. Grants must be awarded to 
support existing child abuse and neglect councils and to assist 
the establishment of new child abuse and neglect councils. It is 
the intent of this chapter to support a statewide network of 
child abuse and neglect councils in each county as resources 
permit. Nothing in this chapter requires the department to fully 
fund the activities of any child abuse and neglect coyncil. 

3. Consultation with Maine Association of Child Abuse and 
Neglect Councils. The Maine Association of Child Abyse and 
Neglect Coyncils shall adyise the department regarding the 
distribution of grants before any grants are awarded. The Maine 
Association of Child Abuse and Neglect Coyncils. in conjunction 
with the department. shall deyelop a plan establishing a 
statewide strategy for child abyse and neglect prevention in 
local counties and communities. This plan myst be updated 
annually. Grants must be awarded in accordance with the goals 
and strategies set out in the plan. 

§4658. Fiscal agents 

A fiscal agent receiving grants under this chal?ter shall act 
only in an administrative capacity to receiye and distribyte 
grant money to the child abuse and neglect councils, as described 
in the rules adopted by the department for regUlating the local 
administration of these proqrams. 

§4659. Child abuse and neglect councils: membership 

The child abuse and neglect councils are responsible for 
governing the commynity programs under this chapter. Each 
council shall establish a governing board of directors. The 
board must be diverse with broad-based participation in each 
county. Terms of the directors and methods of appointment or 
election of members must be determined by the child abyse and 
neglect coyncil's bylaws. 
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CElAPTER 405 

SOCIAL HOR!{ERS' AND CASEWORKERS' TRAINING 

§4720. Training plan 

The department shall develop a training plan for persons 
employed in social worker and caseworker job classifications. 
The department shall establish the goals and objectiyes of the 
plan. The department shall also establish goals and objectives 
for each course and training program that must be designed to 
meet the goals and objectives of the plan. The plan must 
include. but is not limited to: 

1. Differentiation of training to meet specific needs. 
Courses and training programs designed to ~eet.the specifi: ~e:ds 
of social workers and caseworkers engaged 1n dlfferent actlYItIes 
based on the different responsibilities of these social workers 
and caseworkers: 

2. Mandatory training. Courses and training programs 
designed to meet the specific needs of social workers and 
caseworkers for which successful completion is mandatory: 

3. Optional training. Optional courses and training 
programs for social workers and caseworkers; 

4. Assessment and investigation. Courses and training 
programs in assessment and' investigation that are mandatory for 
social workers and caseworkers who conduct investigations or 
assessments involving clients of the department that may result 
in the filing of civil or criminal actions: 

5. Sources of training. A description of courses and 
training programs that departmental staff will conduct and a 
description of courses and training programs to be conducted by 
persons outside the department; 

5. Evaluation procedure. An evaluation procedure by which 
the effectiyeness of the courses and training programs can be 
determined. The department, to the greatest possible extent. 
will use objectiye criteria to conduct eyaluations of courses and 
training prog~ 

7. Equivalent training •. Provisions for the waiyer of 
training programs and courseS for social workers and caseworkers 
with equiyalent training or training- that exceeds the training 
requirements in the plan. 

50 §47Zl. Implementation 
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The department shall establish a schedule goyerning 
successful completion of course and training requirements for 
newly employed social workers and caseworkers of the department 
and a schedule for all other social workers and caseworkers 
currently employed by the department. 

SERVICES FOR CHILDREN AND FAMILIES 

CBAl'TER 601 

BUREAU OF CHILD WELFARE AND RELATED SERVICES 

§500l. Bureau of Child Welfare and Related Seryices 

There is within the department the Bureau of Child Welfare 
and Related Seryices. The bureau is equal in organizational 
leyel and status with other major organizational units within the 
depar:tment. The bureau is under the immediate and full 
super:yision of the commissioner:. 

The Bur:eau of Child Welfare and Related Seryices is the sole 
agency of State Government responsible for: administration of this 
Part and Part 3 subject to the direction of the commisSioner. 
The bureau shall fully coordinate with appr:opriate state agencies 
and fully utilize existing support ser:yices. 

The Bureau of Child Welfare and Related Ser:yices is 
designated as the single agency of State Goyer:nment responsible 
for administering. subject to the direction of the commissioner. 
any state plans required to receive funds under Titles IV and VI 
of the federal Social Secur:ity Act. as amended. 

Annually by September: 1st. the BUr:eau of Child Welfar:e and 
Related Services shall submit to the joint standing committee of 
the Legislature haying jurisdiction oyer human resour:ce matters a 
report coyering its actiyities for: the immediately past fiscal 
year and plans for current and future fiscal year:s. 

§600Z. Director 

The Bureau of Child Welfar:e and Related Services is 
administered by the director. who is appointed by the 
commissioner and ser:yes at the pleasure of the commissioner. 

The director: must have training and experience in the 
direction. orq;;mizatiQn and administration of public or priyate 
human ser:vices, or comparable tr:aining and experience r:eleyant to 
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the administration of the Bureau of Child Welfare and Related 
Services. 

The director has full authority and responsibility for 
administering this Part and Part 3. subject to the direction of 
the commissioner. 

The director may employ. subject to the Civil Service Law 
and within the limits of available funds. competent professional 
personnel and other staff necessary to carry out the purposes Of 
this Part and Part 3. 

CHAPTER 603 

LICENSING CHILDREN'S fACILITIES 

SUBCHAPTER I 

GENERAL PRQVISIONS 

§6101. Definitions 

As used in this chapter. chapter 605 and chapter 607. unless 
the context Qtherwise indicates. the 'following terms have the 
following meanings. 

1. Children. "Children" means persons who are not related 
by blood or marriage to. or who have not been legally adopted by, 
the licensee or administrator of the facility that provides 
services to those children. 

2. Facility; "Facility" means any of the places defined in 
sections 6201, 6301 or 6451. 

3. Abuse or neglect. "Abuse or neglect" refers to the 
definition found in section 4002, subsection I. 

§6102. Violation: penalty 

Whoever violates any provisiQn Qf this chapter; chapter 605, 
chapter 607; or chapter 609, subchapters II and III; may be 
Duni~hed bv a fine of not mQre th..an $500 Qr by imprisQnment fQr 
nQt mQre than 11 mQnths, or by bQth, except that anyQne violating 
section 6103 or 6455 may be punished Qnly by a fine Qf nQt mQre 
than $500. 

§6103. Records: disclosure 

1. Records. Except as otherwise prQvided by law. any 
recQrds. that.are.made, acqu~r~d.Q~ retained b~ the department in 
cQnnect:lQn Wl.th 1tS resPQnsl.bl.lJ.bes under th1s chapter: chapter 
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605; chapter 607; Qr chapter 609. subchapters II and III; must b\ 
available to the public. 

2. Confidential information. Except as prQyided i, 
subsections 3 and 4. confidential information may not be releasee 
without a court order or a written release from the person aboul 
whQm the confidential infQrmatiQn has been requested. Th(
fQllowing infQrmation is confidential: 

A. Any infQrmatiQn that identifies, directly or indirectly, 
a recipient of services of the facility, a client of th, 
facility or the client' s family Qr custQdian. except when 
the family member or custQdian is an owner Qr operator oj 
the facility; 

~. NQtwithstanding sectiQn 4009, any information gathere~ 

l.n the CQurse of an investigatiQn of neglect Qr abuse, 
except a statement indicating whether Qr not a repQrt oj 
abuse or neglect has been received, the nature of the 
alleged abuse or neglect and the cQnclusion reached by th\ 
department, if any; 

C. Any infQrmation that identifies. directly Qr indirectly, 
a reference, complainant or reporter of suspected abuse Q~ 

neglect: 

P. Any infQrmatiQn pertaining tQ the adQption Qf. ai' 
individual; 

E. Any infQrmatiQn abQut the private life Qf any persQn, 
Qther than an owner, QperatQr Qr emplQyee of a facility, iv 
which there is no legitimate public interest and that wouhl 
be offensive tQ a reasQnable person. if disclosed. except a~ 

provided in paragraph F; and 

F, Any infQrmatiQn abQut the private life of any person whQ 
has applied for a license or apprQval Qr is Qr has beell 
licensed or approved as a family fQster hQme as defined in 
section 6201, subsection 3, in which there is nQ legitimate 
public interest and which would be offensive to a reasQnable 
person. if disclQsed. 

Within the department, confidential infQrmatiQn is available to 
and may be used by appropriate departmental personnel and legal 
cQunsel . in carrying Qut their variQus functiQns. This sectiQv 
dQes not prevent the release of statist'ical infQrmatiQn regarding 
the populatiQn of the facility by diagnQsis or Qthel 
classification. provided that it dQes not directly Qr indirectly 
identify the clients or recipients Qf services Qf the facility. 
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3. Optional disclosure of confidential information. 
Releyant information made confidential by subsection 2 may be 
released to the following: 

A. An agency inyestigating a report of child or adult abuse 
or neglect when the inyestigation is authorized by law or by 
an agreement with the department: 

B. A physician treating a child or adult whom the physician 
reasonably suspects may be abused or neglected: 

C. A person. the parent or guardian of a minor. or the 
guardian of an incapacitated adult named in a record. 
proyided that the identity of any reference. complainant. 
reporter of suspected abuse or neglect, or other person is 
protected when appropriate:' 

D. A person haying the legal responsibility or 
authorization to educate, care for, evaluate, treat or 
superyise a client or recipient of seryices of the 
facility. This includes a member of a treatment team or 
group conv;ened to plan for or treat a person named in a 
record. proyided that the identity of any reference. 
complainant. reporter of suspected abuse or neglect or other 
person is protected. when appropriate: 

E. Any person engaged in bona fide research. proyided that 
no personally identifying information is made ayailable. 
unless it is essential to the research and the commissioner 
or a designee giyes prior approyal. If the researcher 
desires to contact a subject of a record. the subject' s 
consent must be obtained by the department prior' to the 
contact: 

F. Any agency inyolyed in approying homes for the placement 
of children. proyided that the identity of any reference. 
complainant. reporter of suspected abuse o'r neglect or other 
person is protected. when appropriate: 

G. An indiyidual seeking to place a child or adult in a 
particular facility with protection for the identity of any 
reference. complainant. reporter of suspected abuse or 
neglect or other person. when appropriate: 

H. An owner or operator of a facility which is the subject 
of a record. proyided that the identity of any reference. 
complainant. reporter of suspected abuse or neglect or other 
person is protected. when appropriate: or 

I. Persons and organizations pursuant to Title 5. section 
9057. subsection 6. and pursuant to chapter 103. 
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4. Mandato:t:Ji' disclosure of confidential information. The 
department shall disclose releyant information in the records 
made confidential by subsection 2 to the following persons; 

A. The guardian ad litem of a child or adult named in g 

record who is reported to be abused or,neglected: 

B. A law enforcement agency inyestigating a report of child 
or adult abuse or neglect or the commission of a crime by ap 
owner. operator or employee of a facility against a client 
or recipient of seryices of the facility: 

C. A court on its finding that access to those records may 
be necessary for the determination of any issue before the 
court. Access is limited to in camera inspection. unless 
the coUrt determines that public disclosure of the 
information is necessary for the resolution of an issue 
pending before it: 

D. A grand jury on its determination that access to those 
records is necessary in the conduct of its official business: 

E. lID appropriate' state executiye or legislatiye official 
with responsibility' for adult or child protection seryices 
in carrying out the official' s official functions. proyided 
that no personally identifying 'information may be made 
ayailable unless necessary to the official's functions: 

F. The Protection and Adyocacy Agency for the 
Deyelopmentally Disabled in Maine in connection wit!l 
inyestigations conducted in accordance with Title 5. chapter 
511. The determination of what information and records are 
releyant to the inyestigation must be made by agreemen~ 

between the department and the agency: and 

G. The COmmissioner of Education. when the information 
concerns teachers and other professional personnel issued 
certificates under Title 20-A. 

5. Dissemination of confidential information. Information 
released pursuant to subsections 3 and 4 must be used solely for 
the purpose ~ich it was proyided and may not be further 
disseminated. 

SUBCHAPTER II 

LICENSES 

SOISI. License or approval required 
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11 person. firm. corporation or association may not operate 
any of the following without having. subject to this chapter 1 
chapter 6051' chapter 6071 and chapter 609. subchapters II and 
1111 and to the rules adopted by the department under those 
chapters; a written license from the department: 

1,' Children' s borne, 11 children'S home as defined in 
section 6201; 

2. Child placing agency, 11 child placing agency as defined 
in section 63011 

3. D~ care. A day care facility as defined in section 
6451: or 

4, Nursery school. 11 nursery school as defined in section 
~ 

§6152. ISSUance of iicense or approval 

1. Types of license or approval. The department shall 
issue the following types of licenses. 

A. A provisional license or approval must be issued by the 
department to an applicant who: 

(1) Has not previously operated the facility for which 
the application is made or'is licensed or approved but 
has not operated during the term' of that license or 
approval, 

(2) Complies with all applicable laws and rules, 
except those that can only be complied with once 
clients are served by the applicant1 and 

(3) Demonstrates the ability to comply with all 
applicable laws and rules by the end of the provisional 
license or approval term. 

B. The department shall issue a full license or approval to 
an applicant who complies with all applicable laws and rules. 

C. A conditional license or approval may be issued by the 
department if the individual or agency fails to comply with 
applicable law and rules and, in the judgment of the 
Commissioner, the best interest of the public would be 
served by issuing a conditional license or approval. The 
conditional license or approval must specify when and what 
corrections must 'be made during the term of the conditional 
license or approval. 
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D. A temporary license to operate a family foster home may 
be issued on a one-time basis when a preliminary evaluatiQn 
Qf the hQme by' the department has determined that the 
applicants are capable Qf providing fQster care, in 
accQrdance with applicable laws and rules relating to 
minimum standards of health. safety and well-being, except 
that it is nQt PQssible to Qbtain a fire safety inspectiQn 
in accQrdance with section 6207 priQr tQ licensure and there 
are no obviQus fire safety viQlations and, in the judgment 
Qf the cQm:niss~Qne[. the best i.nterest Qf the public will be 
served by ~ssu~ng a tempQrary 11cense. 

2, Tem of license or approval: compliance visits. Terms 
of licenses are gQverned by this subsectiQn. 

A. The prQVisiQnal license Qr apprQval must be issued fQr a 
minimum periQd Qf 3 months or a longer period, as deemed 
appropriate by the department, not tQ exceed 12 consecutive 
mQnths. 

B. The terms of full licenses Qr apprQvals are as follows. 

Cl) Except as provided in subparagraph (2)' the term 
Qf all full licenses and apprQvals issued pursuant to 
this chapter is Qne year or the remaining period Qf a 
cQnditiQnal Qr prQvisiQnal license that has been issued 
fQr less than Qne year. 

(2) The term of a residential child care facility 
license is 2 years. 

C. The CQnditiQnal license must be issued fQr a specific 
periQd, not to exceed Qne year, Qr the remaining period Qf 
the PreViQUS full license, whichever the department 
determines apprOpriate based Qn the laws and rules viQlated. 

D. The term'Qf a temporary family fQster home license must 
be fQr a specific periQd nQt tQ exceed 120 days. 

E. Regardless Qf the term Qf the license Qr apprQvaL the 
department shall mQnitQr fQr cQntinued cQmpliance with 
applicable laws and rules Qn at least an annual basis. 

3. Failure to comply with applicable laws and rules, In 
taking actiQn pursuant tQ this subsectiQn. the department shall 
nQtify the licensee Qf the QPPQrtunity tQ request an 
administrative hearing or shall file a complaint' with the 
Administrative Court in accQrdance with the Maine Administrative 
PrQcedure Act. Title 5, chapter 375. 
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A. When an applicant fails to comply with applicable law 
and rules, the department may refuse to issue or renew the 
license or approval. 

B. If, at the expiration of a full or provisional license 
or approval, at the expiration of a temporary family foster 
home license or during the term of a 'full license or 
approval. the .facility fails to comply with applicable law 
and rules and, in the judgment of the commissioner. the best 
interest of the public would be served. the department may 
issue a conditional license or approval. or change a full 

'license or approval to a conditional license or approval. 
Failure by the conditional licensee to meet the conditions 
specified by the department permits the department to void 
the conditional license or approval or refuse to issue a 
full license or approval. The conditional license or 
approval is void when the department has delivered in hand 
or by certified mail a written notice to the licensee or. if 
the licensee can not be reached for service in hand or by 
certified mail. has left written notice at the agency or 
facility. For the purposes of this subsection the 'term 
"licensee" means the person, firm, corporation or 
association to whom a conditional license or approval has 
been issued. 

C. Whenever. upon investigation. conditions are found that. 
in the opinion of the department. immediately endanger the 
health or safety of persons living' in or attending a 
facility. the department may request the Administrative 
Court for an emergency suspension pursuant to Title 4. 
section 1153. 

'D. Any license or approval issued under this chapter: 
chapter 605: chapter 607: or chapter 609. subchapters II and 
'III: may be suspended or revoked for violation of applicable 
law and rules. committing. permitting. aiding or abetting 
any illegal practices in the operation of the facility or 
conduct or practices detrimental to the welfare of persons 
living in or attending the facility. 

When the department believes that a license or approyal 
should be ;uspended or revoked. it shall file a complaint 
"1ith the Administratiye Court as provided in the Maine 
Administrative Procedure Act. Title 5, chapter 375. 

4. Subsequent application for a full license or approval. 
Subsequent to any of the following actions. a subsequent 
application for a full license or approyal may be considered by 
the department when the deficiencies identified by the department 
have been corrected; 
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A. Issuance of a conditional license or approval: 

B. Refusal to issue or renew a full license or approval: 

C. Reyocation or suspension of a full license or approval: 

p. Refusal to, issue a provisional license or approval: or 

E. Expiration of a temporary family fos,ter home license. 

S. Appeals. Any person aggrieved by the department's 
decision to take any of the following actions, may request an 
administrative hearing, as provided by the Maine Administrative 
Procedure Act, Title 5. chapter 375; 

A. Issue a conditional license or approval: 

B. Amend or modify a license or ,approval: 

,C. Void a conditional license or approval: 

D. Refuse to issue or renew 'a full license or approval: 

E. Refuse to issue a provisional license or approval: or 

F. Refuse to issue a temporary family foster home license. 

§6IS3. Right of entry 

The department has the right of entry to any facility 
licensed under this chapter. at any reasonable time in order to 
determine the state of compliance by the facility to applicable 
laws and rules. 

To inspect any facility that the department knows or 
believes is operated without a license, the department may enter 
only with the permission of the owner or person in charge or with 
a search warrant from the District Court authorizing entry ano 
inspection. 

Any application for a iicense under this chapter constitutes 
permission for entry and inspection to verify compliance with 
applicable law and rules. 

§6IS4. Indian reservations 

This chapter: chapter 605: chapter 6?7: !nd chapter 609, 
subchapters II and III: also apply to the licenSing of children'~ 
homes and day care facilities' located on Indian reservations, 
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The department shall consider for licensure those children's 
homes and day care facilities that are recommended by the 
Governor and tribal council of the reseryations on which they are 
located. 

CHAPTER 605 

CBILPRKN'S HOMES 

§6201. Definitions 

As used in this chapter. chapter 603 and chapter 607. unless 
the conteKt· otherwise indicates. the following terms have the 
following meanings. 

1. Children'S home. "Children's home" means any residence 
maintained eKclusiyely or in part for the board and care of OnE! 

or more children under the age of 18. by anyone other than a 
relatiye by blood. marriage or adoption. "Children's home" does 
not include; 

A. A facility established primarily to provide medical care: 

B. A children's camp established solely for recreational 
and educational purposes: or 

C. A school established solely for educational purposes 
eKcept as provided in subsection 4. 

2. Emergency shelter. "Emergency shelter" meanS a 
children's home that operates to receiye children 24 hours a day 
and that limits placement to 30 consecutive days or less. 
"Emergency shelter" does not mean a family foster home or a 
specialized children's home and. if a service of a residential 
child care facility; must be limited to a designated physical 
area of the facility. 

3. Family foster home. "Family foster home" means a 
children's home that is a private dwelling where SUbstitute 
parental care is provided within a family on a regular. 24-hour a 
day. residential basis. 

4. Residential child care facilit.y.. "Residential child 
care facility" means any children's home which provides board and 
care for one or more children on a regular. 24-hour a day. 
residential basis. A residential child care facility does not 
mean family foster home. specialized children's home or an 
emergency shelter faCility. The term includes. but is not 
limited to. a residential child care facility as defined in Title 
20 A. section 1. subsection 24-A. paragraph D. 
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5. Shelter for homeless children. "Shelter for homeless 
children" means an emergency shelter designed to provide for the 
overnight lodging and superyision of children 10 years of age or 
older for no more than 30 consecutive overnights. 

6. Specialized children's home. "Specialized children's 
home" means a children's home where care is provided to no more 
than 4 children with moderate to seyere handicaps by a caretaker 
who is specifically educated and trained to provide for the 
particular needs of each child placed. 

§6202. Limit on children ~n family foster homes 

The total number of children in a family foster home may not 
eKceed 6. including the family's legal children under 16 years of 
age. with no more than 2 children under the age of 2. 

§6203. Limit on children in specialized children's hom~ 

The total number of children in a specialized children's 
home may not eKceed 4. including the caretaker's legal children 
under 16 years of age. with no more than 2 children under the age 
2LL. 

§6204. Exceptions 

The following exceptions to this chapter apply. 

1. Number: placement. The limitations on the number of 
children in children' s homes do not prohibit the placement of 
more than the allowed number. if the purpose of the placement is 
to keep siblings together. 

2. Residents 18 years. of age or older. Notwithstanding 
section 6201. a resident in a children'S home may remain in that 
home after attaining the age of 18 years without the home being 
required to be licensed as a boarding care facility if the 
department determines that it is in the best interest of the 
resident. 

§62Q5. Children with handic~s 

This chapter does not prohibit the department from placing a 
child with a moderate to·seyere handicap in any appropriate child 
care facility at the department's discretion. subject to the 
limitations on the number of children allowed in that type of 
facility· . 

§6206. Emergency medical care 
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Any children' s home licensed under chapter 603 may consent 
to emergency medical treatment for any state ward in residence in 
the home if payment for the treatment is available under TiUe 
XIX of the federal Social Security Act. as amended. Within 24 
hours following any emergency medical treatment pursuant to this 
section. the children' s home shall notify the department· of the 
nature of the emergency situation. the emergency treatment that 
has been given and the need. if any, for further treatment. 

§6207. fire safety: exceptions 

1. PrQ.cedures. All procedures and other provisiQn!,i 
included in Title 22-B. sectiQn 9104. subsectiQns 1 and 2, fn 
bQarding care facilities alsQ apply tQ children' s hQmeS. except 
that the written statement referred tQ in Title 22-B. sectiQn 
9104. subsectiQn 1, need nQt be furnished annually by the State 
Fire Marshal tQ the department when a children's hQme !,ierves only 
Qne Qr 2 children. 

2. TempQrary, license. The department may issue·a tempQrary 
license tQ Qperate a family fQster hQme withQut cQmplying with 
sub!,iection 1 prior tQ is!,iuing the license. if a preliminary 
evaluation of the hQme reveals nQ QbViQus fire safety viQlatiQns, 

§6208. In!,iurance coverage for family fO!,iter homes 

family fQster hQme!,i licensed by the department Qr relatives' 
hQme!,i approved by the department as meeting licensing standards 
are eligible fn insurance pursuant tQ Title 5. section 1728-A. 
In any actiQn fQr damages again!,it a family foster hQme provider 
insured pursuant to Title 5, sectiQn 1728-A, fQr damages covered 
under that policy, the claim for and award Qf thQ!,ie damages. 
including cQsts and interest. may nQt exceed $300.000 for any and 
all claims arising Qut of a single Qccurrence, When the amount 
awarded tQ or settled fQr multiple claimant!,i exceeds the limit 
impQsed by this sectiQn, any party may apply tQ the SuperiQr 
CQurt fQr the cQunty in which the gOvernmental entity is located 
to allocate tQ each Claimant that claimant's equitable share Qf 
the total, limited as required by this section, Any award by the 
cQurt in excess Qf the maximum liability limit must be 
autQmatically abated by operation Qf this sectiQn to the maximum 
limit Qf liability. This section dQes nQt make the Qperation Qf 
a family fQster home a !,itate activity nor dQesit expand in any 
way the liability of the State Qr foster parent, 

§6209. Rules 

The department !,ihall adQpt rules for children's hQmes in 
50 accordance with the Maine Administrative PrQcedure Act, Title 5. 
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chapter 375, The rules must be designed to protect the health, 
!,iafety, well-being and develQpment Qf children and must include. 
but not be limited tQ: 

1. Staff. The number and qualificatiQns of staff: 

2. Rights. Rights and responsibilities Qf parents, 
children and staff: . 

3. Programs. The nature, prQvisiQn, documentation ·and 
management of programs Qf care Qr treatment: 

4. EnvirOnment. The physical envirQnment: and 

5. Medication. The administratiQn Qf medicatiQn, 

§6210. Interagency licensing 

1. Interagency licen!,iing method. The commissioner, the 
Commi!,isiQner Qf EducatiQn and the Commissioner of Health and 
Developmental Services, Qr their des.ignees. s.hall. join71y 
establish a method fQr interagency licens1ng of res1dent1al ch11d 
care facilities subject whQlly or partly tQ licensing by at least 
2 Qf the departments, The method must provide fQr the fQl1owing: 

A. DevelQpment of CQmmQn licenSing rules: 

B, Periodic review Qf licensing rules: 

C, Delegation of departmental resPQnsibilities: and 

D. Determination Qf licensing fees. 

2. Licen!,iing authority. For the purpQses Qf this sectiQn. 
the department has licensing authQrity for residential child care 
facilities, This authQrity does not relieve any agency Qf 
responsibility for the proper and efficient management or 
evaluatiQn of prQgrams funded by that agency, 

3. Common licensing rules. Common licensing rules 
develQped under this sectiQn must eliminate varying. duplicative 
and conflicting rule!,i and procedures, COmmQn licenSing rules 
must alsQ ensure. as far as practicable. that: 

A, Licensing is accomplished expeditiously: 

B, Applicants have to deal with as few agency 
representatives as po!,isible: 
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C. Consideration is given to speciai circumstances made 
known by an applicant that make the timing of licensing 
investigation unreasonable: 

D. Applicants are promptly informed of licensing decisions 
and of the cause for any delay or denial: 

E. AppliQants tlQ nQt Ilalla to Qbtain infQ[matiQn frQm 
anQtlla[ aganQY if tlla liQansing agam;y caD Q!2tain tha 
infQ[matiQn IDQ[e QQnllaniantly, anti 

F. Bulas ara appliatl·unifQrmly. 

CHAPTER 607 

CHILD PLACING AGENCIES 

§6301. Definition of child placing agenCY 

As used in this chapter, Qhapter 603 and Qhaptar 605, unlass 
the QQntaxt intliQatas Qtherwise, the term "Qhiltl placing agancy" 
means a facility that atillartisas itself Q[ hQltls itsalf Qut as 
finding Ilomas for Q[ otherwise plaQing childran under tha aga of 
18,- in hQmas whera Qara is prQllidad Qn a 24 hQukS a tlay basis. 
"Cllild placing agency" includes an indillitlual who atillertisas as 
or p[Qfassas tQ ba a parsQn wllQ plaQas Qr fintls hQmas fQr 
childran fQr tha purpQsa Qf atlQPtiQn. 

§6302. Additional license permittad 

A licansetl childran's hQma may alsQ ba HQanseti as a Qhiltl 
placing aganQY if tha Qhiltlran' s home QQmplias with tha law and 
rules applica!2la tQ Qhiltl placing agencies. 

§6303. Indillitluals placing chiltlran for adoption 

Tlla fQllQwing prQllisiQns apply to intlillitluals whQ plaQa Qr 
flntl hQmes fQr childran fQr the purposes Qf atlQPtiQn. 

1. LiQense requirad. Any intlivitlual wbQ QParatas a Qllilti 
placing aganQY is subjact tQ tha licensing requirements Qf tha 
departmant, as specifiatl untla[ this chapter anti chaptar 603. 

2. License not required. An intlillitlual whQ tlQas not 
advertise as Q[ profass tQ ba a parsQn wllQ plaQas or fintls IlQmes 
for childran fQr tha purpQsa of adoptiQn, but whQ places or 
assists in plaQing a chilt1 fQr adoption, dQeB not Qperate a Qhild 
placing agancy and is - not subjeQt to tha HQansing raquiraments 
speQifiati untla[ this Qhaptar anti under Qhapta[ 603. 
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3. Faas: violation and penalty. No intlivitlual wllQ plaQas 
or assists in plaQing a Qhiltl fQr atloption may Qharga a fea tllat 
rap resents mQre tllan tlla raaSQnabla costs of tha sarllicas 
p[Qllitieti. 

ViQlatiQn Qf this subsaQtiQn is a Class D Q[ima. 

§6304. Disclosure of child's backgrountl 

PriQr tQ a Qhild baing plaQati fQr tha pU[PQsa Qf adoptiQn, a 
chiltl plaQing aganQY sllall tlisQlose fully to the prQspaQtiva 
atlQPtilla parants availa!2la infQrmatiQn ragartling tlla child's 
medical and ganatic baQkgrQunti and any [aasQnably allailabla 
!2aQkgrQunti Q[ llistQry that partains tQ sariQus saxual. amQtiQnal 
Qr physical abusa Qf Qr harm to the Qhiltl, witll prQteQtiQn fQ[ 
tha itlantity Qf parsons Qtha[ tllan the chiltl. 

§6305. Rules 

The tlepa[tmant shall atlQPt [ules fQ[ Qhiltl plaQing aganQias 
tllat indutla. but are not limitad tQ, [ulas partaining tQ tha 
apP[QP[iataness Qf plaQamant, tlla QQntinueti walfara Qf tlla clliltl 
plaQati anti liQansing prQcatlU[as. 

CHAPTER 609 

CHILD CARE 

SUBCHAPTER I 

CHILD CARE SERVICES 

§6401. Definitions 

As usatl in this subQllapta[. unlass tlla cQntaxt Qtharwise 
int\icatas or unless thay ara inQQnsistent with fetlaral law. the 
fQllQwing tarms Ilave tha fQllQwing maanings. 

1. Child care. "ChUti Qa[e" maans a [agular serlliQa of 
cara and proteQtion prollidatl fQ[ @mpensation fQr any part of a 
day lass than 24 hQurs tQ a Qhiltl Qr chiltl[an undar 16 yaars Qf 
aga whQSa parants wQ[k Qutsitla tlla homa. attantl an atluQatiQna l 
prQgram or are otherwise unable to care for thair Qhiltl[en, 
"Chiltl Qara" alsQ maans atlminist[ative functiQns [elatatl tQ the 
dalillery Qf Qhiltl cara saryiQas. inQluding. but nQt limitad tQ. 
CQntraQt management, llQucha[ atlministratiQn. liQansing, training. 
tachniQal assistanQa anti [afa[ral. 
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2. Council. "Council" means the Child Care Myisory 
Council established pursuant to Title 5. section 12004-I. 
subsection 35-B. 

3. Office. "Office" means the Office of Child Care 
Coordination established pursuant to section 6409. 

4. Region. "Region" means a service delivery region 
established pursuant to section 107. 

§6402. Principles of child care system 

The department shall allocate resources ayailable under this 
subchapter in a manner that promotes the following principles. 

I. Family self-sufficiency. A stable source of child care 
is a critical ingredient to economic self-SUfficiency. Child 
care policies and programs must facilitate a smooth transition 
intO the work force for parents and a rich and stable enyironment 
for children. 

2. Inyestment in children. Child care is a critical 
investment that affects a child's readiness to learn'. 
High-quality' child care programs recognize and implement good. 
early childhood practices. as articulated by Head Start. the 
National Association for the Education of Young Children and 
other early childhood organizations. 

3. Consumer orientation and education. Child care pOlicies 
and programs must be responsive to the changing needs of families 
and educate families about available options. identifying quality 
programs and selecting appropriate care. 

4. Accessibility. High-quality child care must be 
available to any family seeking care regardless of where the 
family 'lives or the special needs of the child. A centralized 
place in local communities must be ayailable to facilitate 
parents' access to child care. 

5. Affordability. High-quality child care must be 
ayailable on a sliding scale basis, with families contributing 
based on ability to pay. 

6. Diversity. It is the goal of the State to striye 
wherever possible to prOvide child care in an integrated setting, 
where children with various needs and of various income levels 
and cultures are cared for together. 
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7. Efficient. coordinated administration. Child care 
programs must be coordinated to ensure the most effective use of 
federal and state funds. 

8. Support for infrastructure. State child care agencies 
and policies must support the orderly development of a 
high-quality child care system. 

§6403. Designated agency 

To the extent permitted by federal law, the department shall 
coordinate and administer all available federal and state child 
care funds, including, but not limited to, those available under 
the federal Social Security Act, Title IV, Part A and Title XXI 
the federal Family Support Act of 1988: the federal Omnibus 
Budget Reconciliation Act of 1990, Section 5081: and the federal 
Child Care and Development Block Grant Act of 1990. 

§6404. Use of federal funds 

The department shall seek the adyice of the council when 
applying or reapplying for federal funds under this subchapter 
and when SUbmitting state plans, amendments to' state plans or 
waivers for federal approyal. Wheneyer the department makes 
these submissions to the Federal Government, it shall notify the 
joint standing committee of the Legislature having jurisdiction 
oyer human resOurce matters and the Executive Director of the 
Legislatiye Council. 

The following additional provisions apply to certain federal 
child care funds, as indicated. 

1. Used to supplement state funds. Federal child care 
funds must be used to supplement and may not replace existing 
state and local child care ,funds. 

2. Block grant funds encumbered. Within 6 months of 
recel.Vl.ng anv payment under the federal Child Care and 
Development Block Grant Program. the department shall expend or 
encumber 100~ of the payment. 

§6405. Child care for ASPIRE-JOBS participants 

The department shall ensure that all persons refeued for 
participation in the State's ASPIRE-JOBS program receive 
information regarding Child care options from caseworkers who are 
knowledgeable' about the range of child care subsidies ayailable 
in this State and who' can explain the relative adyantages of each 
option. This may be done directly by the department or by the 
department's designee. 
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§6406. Eligibility 

1. Single QPplication form. The department shall develop a 
universal application for all publicly funded child care programs 
for applicants who are seeking child care as their primary 
service. The department shall require all caseworkers and 
contractors to use. the form to determine eligibility for those 
applicants. Applicants SUbmitting applications to more than one 
caseworker or contractor may submit photocopies. 

2. Eligibility decision within 30 days. The department 
shall determine eligibility for child care programs administered 
under this subchapter within 30 days of rece1V1ng an 
application. If a contractor determines eligibility. the 
department shall require that the contractor determine 

. eligibility within 30 days of receiving an application. 

§6407. Payments to providers 

I. No payments to recipients. The department may not make 
cash payments to recipients for child care seryices provided 
under this subchapter. except when those payments represent 
reimbursement for services already provided to the recipient. 

2. Maintenance of existing options. The department shall 
ensure that child care funds are distributed through a range of 
mechanisms. including. but not limited to. vouchers to recipients 
and contracts to providers. 

3. Quality differential. To the extent permitted by 
federal law. the department may pay a differential rate for child 
care services that meet nationally recognhed quality standards. 
such as those standards required by the Head Start program 'or 
required for accreditation by the National Association for the 
Education of Young Children. and shall do so from the Child Care 
and Development Block Grant 25'l. Ouality Set-aside funds or by 
other federally acceptable practices. 

§6408. Child Care Adyiso~ Council 

1. Purpose. The Child Care Advisory Council is 
established. in accordance with Title 5. section 12004-1. 
subsection 35-B. to advise the Legislature and the department 
regarding child care services in the State. The council shall 
encourage the development of child care Dolicies that are 
coordinated among state agencies to promote quality. uniformity 
and efficiency of servl.ce. . 
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2. Membership. The council has 25 members. appointed as 
follows: 

A. One employee of the department who works in the Aid to 
Families with Dependent Children program and who is 
responsible for child care services offered through that 
program. appointed by the commissioner: 

a. Two emplQyees of the department who are responsible for 
the distribution of the federal Child Care and Development 
Block Grant Program funds and other funds distributed under 
this subchapter. appointed by the co~issioner: 

C. One employee of the department who has responsibility 
for services to children with special needs, appointed by 
the commissioner: 

D. One employee of the Department of Education, appointed 
by the Commissioner of Education; 

E. One employee who coordinates the state Head Start 
program, appointed by the commissioner: 

F. The State Fire Marshal or the State Fire Marshal's 
designee: 

G. One employee of the Office of Substance Abuse. appointed 
by the Director of the Office of Substance Abuse: 

H. One employee of the Department of Economic and Community 
Development. appointed by the Commissioner of Economic and 
Community Development: 

I. One member of the Senate. appointed' by the President of 
the Senate: 

J. Two members of th~ House of Representatives. at least 
one of whom must be from the minority party, appointed by 
the Speaker of the House of Representatives; 

K. One parent or other consumer who receives a child care 
subsidy at the time of that Darent' s or consumer's 
appolntment. appointed by the Governor: 

L. One parent or other consumer of child care services who 
does not receive a child care subsidy. appointed by the 
Governor: 

M. One business representative nominated by the Maine 
Chamber of Commerce and Industry. appointed by the Governor: 
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N. One center-based care representatiye nominated by the 
Maine Child Care Directors' Association. appointed by the 
Goyernor: 

O. One Head Start proyider nominated b:l:' the Maine Head 
Start Directors' Association. appointed by the Goyernor: 

P. One family day-care proyider nominated by the Maine 
Family Day Care Association. appointed by the Governor: 

O. One person representing Native Americans. appointed by 
the Goyernor; 

R. One child care provider who does not receiye public 
funds. appointed by the Goyernor: 

S. One ·person associated with a local preschool handicapped 
project coordination site. appointed by the Governor: 

T. One person nominated by the Coalition for Maine's 
Children. appointed by the Goyernor: 

U. One person nominated by the Maine Association of Child 
Care Resource and Referral Agencies. appointed by the 
Goyernor: 

V. One representatiye of women nominated by the Maine 
Women's Lobby. appointed by the Governor: and 

W. One proyider of child care for school-age children. 
appointed by the Governor. 

Senators and members of the House of Representatiyes serve for 
the duration of the 'legislatiye terms that they are serying when 
appointed. Members from state departments serye at the pleasure 
of their appointing authorities. All other members serye 3-year 
terms and may continue to serve beyond their terms until their 
successors are appointed but may not be appointed to subsequent 
consecutive terms. If a vacancy occurs before a term has 
expired. the yacancy must be filled for the remainder of the 
unexpired term by the authority who made the original 
appointment. If a member is absent for 2 consecutiye meetings 
and has not been excused by the chair from either meeting. the 
council may remove the member by majority yote. If a nominating 
organization does not submit nominations within a reasonable 
period of time. the appointing authority may fill that 
organization's seat with a member of the public at large. 
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3. Meetings: chair. The commissioner shall call the first 
meeting of the council by October 15. 1993. At the first 
meeting. the council spall select by majority yote a chair from 
among its members to serye a term of one year, A chair may be 
reelected to subsequent terms, The chair shall call subseguent 
meetings. The council may meet as often as funding permits. but 
must meet at least 4 times per year. 

4. Powers. The council must have access to all 
departmental records regarding child care programs administered 
under this subchapter. except that the council does not have 
access to information that identifies individuals who receive 
assistance under this subchapter. 

5. Duties. The council shall: 

A. Advise the department and the Legislature regarding the 
coordination of child care seryices in the State: 

B. Advise the department regarding the preparation of any 
application. amendment. waiver request. plan or other. 
document submitted by the department to the Federal 
Government regarding child care funding and recommend 
changes to the submission when appropriate: 

C. Establish a subcommittee that includes licensing 
officials. public health and safety representatives. early 
childhood educators and others considered necessary by the 
council to reyiew the current system of licensing anq 
registration and recommend a uniform regulatory system for 
family day-care homes. In its first annual report. the 
council shall submit its recommendations. along with 
implementing legislation. if needed. to the joint standing 
committee of the Legislature having jurisdiction oyer human 
resource matters: 

D. Examine the role and funding of resource development 
centers and submit recommendations regarding the number anq 
role of the centers in the State. These recommendations 
must be made in the council's first or 2nd annual report: 

E. Determine how the State can better use child care funds 
ayailable under the federal Social Security Act. Title IV, 
Part A. particularly those funds available through the 
federal TranSitional Child Care Program. and develop' a 
proposal to use federal and state funds to supplement the 
earned income disregard for families receiving aid to 
families with dependent children: 
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F. Explore ways in which child care services may be better 
integrated· into a system of comprehensiye seryices for 
children and families: and 

G. Examine any other releyant child care issues and make 
recommendations as needed. The council may establish ad hoc 
subcommittees as needed, 

6. Report. By January 15th, annually. the council shall 
submit a report to the COmmissioner and the joint standing 
qommittee of the Legislature. haying jurisdiction oyer human 
resource matters. The report must describe the council's 
actiyities for the vear regarding its duties specified in 
subsection 5 and must outline policy changes recommended by the 
council. along with necessary implemenking legislation. 

7. Staff. The office shall proyide staff and office 
supplies to the council within the office's existing resources. 
The council may refuse these seryices and supplies and may accept 
and expend private funds to carry out its duties under this 
subchapter. 

§6409. Office of Child Care Coordination 

1. Establishment. The Office of Child Care Coordination is 
established within the department. 

2. Povers and duties. The office shall: 

A. Maintain an inyentory of child care information: 

B. Proyide public education on becoming better consumers of 
child care: 

C. Proyide staffing assistance to the council: 

D. Coordinate an ongoing reyiew of all child care licensing 

l'.l.!.l!1.a.t 

E. Proyide technical assistance to public and private 
sector employers. school systems and community groups 
concerning child care. flexible benefits and work schedules: 

F. Coordinate the deyelopment of a training system for 
child care proyiders: 

G. Deyelop incentiyes for employer inyolyement in child 
care: and 
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H. Promote cooperatiye relationships between public health 
organizations and child care programs, 

§64IQ. State emplqyee child care Programs 

The Office of Child Care Coordination annually shall 
eyaluate the status of state financed or operated child care 
facilities and programs that are operated primarily as a seryice 
for children of state employees. and shall set forth plans for 
the deyelopment of additional facilities. For the purpose of 
this section, "state employee" includes employees subject to the 
ciyil seryice law. employees defined in Title 5. chapter 71. and 
legislatiye employees. 

1. Evaluation and report. The Office of Child Care 
Coordination shall report its findings and recommendations 
annually to the joint standing committee of the Legislature 
having jurisdiction oyer human resources no later than the 3[(1 
Wednesday in January of each first regular session of the 
LegiSlature. This report. at a minimum. must include the 
following: 

A. The number and location of child care sites operated or 
planned for operation primarily for children of state 
employees: 

B. The number and ages of children at each site: 

C. The number and ages of children of state employees Oil 

waiting lists for admittance to the programs: 

D. The types of activities and programs provided to the 
children: 

E. The budget· for each site. including expenditures anO 
income. Income must be further described to include fee~ 

charged and income from other· sources. Any deficits must 
also be described: 

F. Assistance provided for children of low-income stat~ -
employee households. including sliding scale fees and an; 
other assistance. The number of children for whom thi~ 

assistance is beina provided must also be included: 

G. Any problems encountered in the operation of the chi1~ 

care facilities and programs and the reasons for theSE 
problems: 
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H. The successes that haye been realized as a result of 
this seryice to state employees. including state employee 
successes relating directly to the program: 

I. The hours of operation pf each facility: and 

J. Any other information considered releyant and useful by 
the Office of Child Care Coordination. 

2. Feiil;Wility stuW of other child care facilities and 
programs. Prior to the creation of new or additional state 
financed or operated child care facilities proyided primarily for 
the benefit of state employees. except the initial facility to be 
located in the Augusta area. the Office of Child Care 
Coordination. in cooperation with the Bureau of PUblic 
Improyements. shall conduct a feasibility study of the proposed 
child care facility which must be located in a state-owned 
facility or in a facility located conyeniently near the 
workplaces of state employees. This feasibility study. at a 
minimum. must include; 

A. The location of tlie site and the reasons justifying the 
location. including reasons justifying or not justifying 
using state-owned facilities: 

B. An analysis of the benefits and liabilities of 
contracting with the priyate sector to proyide child care 
programs under this section: 

C. An analysis of the benefits and liabilities of State 
Goyernment operation of child care programs and facilities 
for children of state employees: 

D. The number and ages of children proposed for the site: 

E. The type of assistance to be made ayailable to children 
of state employees classified as low-income households: 

F. The types of activities and programs to be proyided. 
including preschool and after school programs: 

G. A time schedule for the commencement of programs at each 
facility; 

H. Sources of income. including fees. if any. for funding 
each facility: and 

I. Any other information considered important by the Office 
of Child Care Coordination and the Bureau of Public 
Improyements. 
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The report required by this subsection must be proyided to the 
joint standing committee of the Legislature haying jurisdiction 
over hUman resource matters in a timely manner preCeding the 
selection of the site. 

3. Priorities: rulemakinq. Any child care facility and 
programs operated primarily as a service to state employees must 
giye priority to children of low-income state employee 
households. Any facilities and programs offered under this 
section must also be conyeniently located for the use of state 
employees. The Office of Child .Care Coordination shall adopt 
rules in accordance with the Maine Administratiye Procedure Act. 
Title 5. chapter 375. with respect to: 

A. Priorities of eligibility for the program: 

B. The number of children that each state employee may 
enroll; 

C. 11 sliding scale of fees for state employee households of 
different incomes: and 

D. A definition of low income. 

4. Collectiye bargaining. It is not the intent of the 
Legislature in this section to limit or restrict the rights of 
state employees to bargain collectiyely as proyided in Title 26. 
This section.does not inyalidate or supersede the proyisions of a 
collective bargaining agreement between an employee organization 
and the State. 

SUBCHAPTER II 

DAY CARE FACILITIES 

§6451. Definition of dRY care facilitx 

As used in this chapter. chapter 603 and chapter 605. the 
term "day care facility" means a house or other place in which c 
person or combination of persons maintains or otherwise carrie~ 

out a regular program. for consideration. for any part of a day 
providing care and protection for 3 or more children under thE 
age of 16. 

The term does not include any facility operated as a nurser) 
school. home day care for which the person or combination oj 
persons does not receive any federal or state funds. a summel 
camP established solely for recreational and educational 
purposes. or a formal pUblic or private school in the nature of i 
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kindergarten or elementary or secondary school approyed by the 
Commissioner of Education in accordance with Title 20-A, section 
~ 

§6452. Fee for licenses 

The department shall adopt rules to establish reasonable 
fees for both initial licensure or certification and license or 
certification renewals for day care facilities, nursery schools 
and registered home baby-sitting seryices. 

§6453. Fire safety 

1. Inspection required. As an ongoing condition of 
licensure or registration, the Office of the State Fire Marshal 
must proyide annually to the department a written statement that 
the day-care facility complies with applicable fire safet;y rules 
adopt;ed pursuant t;o Tit;le 25, section 2452. The Commissioner of 
Public Safety shall adopt rules in accordance with the Maine 
Administratiye Procedure Act; t;o implement this subsect;ion. The 
rules must proyide for at least; t;he following. 

A. The St;ate Fire Marshall shall issue a fire safety 
technician cert;ificate to any person who successfully 
completes a training course established by the Office of the 
State Fire Marshal. A person who receiyes a fire safety 
technician cert;ificat;e pursuant t;o t;his paragraph may 
perform fire safet;y inspect;ions under this sect;ion. 

B. In addit;ion t;o ongoing certification requirement;s, 
inspect;ion and cert;ificat;ion are required under t;his sect;ion 
wheneyer a day-care facility changes or augments a heating 
syst;em or makes major st;ruct;ural alt;erat;ions to t;he facility. 

2. Fees. The department; shall est;ablish and pay reasonable 
fees to the St;ate Fire Marshal for seryices rendered under this 
section. Fees collect;ed by the State Fire Marshal under this 
sect;ion must; be deposit;ed int;o a special reyenue account; to Carry 
out the purposes of this sect;ion. A balance remaining in t;he 
account; at; the end of the fiscal year may not; lapse but; must; be 
carried forward i~to subsequent fiscal years. 

3. Inspectors. The Commissioner of Public Safet;y may 
appoint; sub-ject; to the Ciyil- Service Law employees needed t;o 
carry out the purposes of t;his section. A person appointed 
pursuant to this subsection is under t;he - administratiye and 
superyisory direct;ion .of t;he Stat;e Fire Marshal. 

§6454. Qptions for home dQY care providers 
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Providers of home day care who do not receiye federal or 
state funds may choose to be licensed, under rules adopted by the 
department; pursuant to section 6457: if they do not, t;hey shall 
register in accordance with section 6455. 

§6455. HOme baby-sitting seryice 

1. Regist;ration. Persons providing home day care on a 
regular basis for 3 to 12 children under 16 years of age 
unrelat;ed to the proyider who do not haye a day care facility 
license shall register with t;he department as a home baby-sitting 
seryice. The department; shall -issue a certificat;e of 
registrat;ion t;o t;he home baby-sit;ting seryice proyider, upon 
receipt of eyidence from the regist;rant that;: 

A. The proyider is at; least; 18 years of age: 

B. The proyider has had a standard skin test for 
tuberculosis, as approved by the Department; of Health and 
Deyelopment;al Seryices, and that; the test; is negat;iye or, if 
the skin t;est; is posit;iye, an appropriat;e follow-up t;est;, as 
approyed by t;he Department; of Healt;h and Deyelopmental 
Services, is negatiye. Subsequent t;est;ing may be required 
by the Department; of Health and Deyelopment;a'l Seryices. 

A proyider who st;ates in writing that; it is cont;rary t;o t;hat 
proyider's religioUS teachings and practice may not be 
compelled to undergo a test; for tuberculosis: 

C. The water used for drinking and cooking: 

(1) Comes from a municipal water supply: or 

(2) Has been test;ed on an annual- basis and meet;s t;he 
standards est;ablished by the Depart;ment; of Healt;h and 
Deyelopment;al Seryices or a laboratory approyed by the 
Department; of Healt;h and Deyelopmental Seryices: 

D. The home has met; the requirements of sect;ion 6453: 

E. If the proyider is caring for 6 or more preschool 
children, there must; be an additional proyider present 
wheneyer t;he children are on the premises. The addlt;lona 1 

proyider must; be at; least 14 years of age and haye had a 
tuberculosis t;est;, as proyided in paragraph 5: and 

F. The proyider, other residents or other persons who 
frequent t;he home haye not been conyicted of a crime in 
which a child was a yict;im: haye not been found, in a 
st;at;utorily aut;horized form, t;o haye abused or neglected 
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children: or have not had parental rights terminated by a 
statutorily authorized entity. 

2. Complaints. Upon receipt of a complaint. the department 
may. if it has reasonable cause to suspect that a violation of 
the certification requirements has occurred. investigate 
complaints against the provider and has the right of entry at any 
reasonable time for,the purposes of the investigation. 

3. Suspension or revocation of registration. A certificate 
of registration issued under this subchapter may be suspended or 
revoked for violation of applicable law or for committing or 
permitting conduct or practices detrimental to the welfare of the 
children receiving home baby-sitting services. When the 
department believes that a certificate should be suspended or 
revoked. it shall file a complaint with the Administrative Court 
as provided in the Maine Administrative Procedure Act. Title 5. 
section 10051. An order by the Administrative Court suspending 
or revoking a registration voids a renewal application currently 
on file by the registrant. The Administrative Court may order 
that a person whose registration has been revoked or suspended 
may not apply for registration under this section or for 
licensure under' this chapter for a period of time determined by 
the court. 

4. Compliance inspection. The department may conduct one 
annual inspection of the provider's facility to ensure compliance 
with the law. 

§6456. Information brochure 

The department shall distribute a brochure to each home day 
care provider and home baby-sitting service provider. which 
clearly outlines the differences between home day care and home 
baby-sitting services. Each provider shall distribute a copy of 
this brochure to any applicant for home day care or home 
baby-sitting services before those services may be provided. 

§6457. Rules 

The commissioner shall adopt rules to implement this 
subchapter that include but are not limited to the following 

1. Health and safety. The health and safety of the 
children and staff: 

2. Quality. The quality of the program provided: 

3. Medication. The administration of ,medication: 
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4. Procedures. Licensing procedures: and 

5. Use of cloth diapers. The use of cloth diapers in 
licensed day care facilities and registered home baby-sitting 
services. 

SUBCHAPTER III 

NURSERY SCHOOLS 

§650l. Definitions 

As used in this subchapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Children. "Children" means persons 7 years of age and 
under who are not related by blood or marriage to or who have not 
been legally adopted by the licensee or administrator of the 
nursery school that the children attend. 

2. Nursery school. "Nursery school" means a house or other 
place in which a person or combination of persons maintains or 
otherwise carries out for consideration during the day a regular 
'program that provides care for 3 or more children. provided that: 

A. No' session conducted for the children' is longer than 3 

1/2 hours in length: 

B. No more than 2 sessions are conducted per day; 

C. Each child in attendance at the nursery school attends 
only one session per day: and 

D. No hot meal'is served to the children. 

This term does not include any facility operated as a day care 
center. a summer camp established solely for recreational and 
educational purposes or a public or private.school in the nature 
of a kindergarten approved by the Commissioner of Education. in 
accordance with Title 20-A, section 5001~A. 

§6502, Licensure 

1. Requirements. In order to receive a license from the 
department a nursery school must meet the following requirements: 

A. Each licensee. administrator or other staff member of 
the nursery school. who provides care for the children. must 
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be declared. annually. by a licensed physician to be free 
from communicable disease. 

B. Drinking water that is taken from sources other than a 
public water system must pass a test for bacteria. nitrates 
and nitrites everv year and must pass a partial ghemical 
test every 4 years. 

C. The nursery school shall carry minimum liability 
insurance of $100,000 per person and $300.000 per occurrence. 

D. During any nursery school session there must be at least 
one adult present for every 12 children. When only one 
adult is present, another responsible adult must be on call 
and available in case of any emergency. 

E. The nursery school must meet, annually, the fire safety 
requirements specified in section 6504, 

F. The nursery school shall comply with rules for the 
administration of medication as adopted by the department. 

Z. License issued promptly. The department shall issue 
with reasonable promptness a license to each nursery school from 
which the department has received and verified documentation 
indicating that the nursery school has met the requirements 
included in this section. 

3. Relationsbip to licensing of day care facilities. A 
facility licensed as a nursery school may not be required to be 
licensed as a day care facility: but any facility licensed as a 
nursery school may also be licensed as a day care facility, if 
the nursery school complies with the law and rules applicable to 
day care facilities. 

36 §6503. Rules and regulations 
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The department shall adopt rules regarding the 
administration of medication in nursery schools. 

§6504. Fire safety 

1. Inspection required. A license may not be issued by the 
department for a nursery school until the department has received 
from the State Fire Marshal a written statement signed by one of 
the officials designated in Title 25, sections 2360, 2391 or 2392 
to make fire safety inspections. 

Z. Requirements. This written statement, which must be 
furnished annually by the State Fire Marshal to the department, 
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must indicate that the nursery school has complied with at least 
the requirements of the Life Safety Code of the National Fire 
Protection Association as adopted by the State Fire Marshal, that 
are specified in: 

A. The family day care homes section, if the nursery school 
has at least 3 but rio more than 6 children per session: or 

B. The group 'day care homes section, if the nursery school 
has at least 7 but no more than 20 children per session: °or 

C. The child day care centers section, if the nursery 
school has more than 20 children per session. 

3. Fees. The department shall establish and pay reasonable 
fees to the State Fire Marshal or municipal officials for each 
such inspection. 

SUBCHAPTER IV 

BEAD START 

§6551. Head Start 

The Head Start program is administered by the department. 

CH1\P'l'BR 611 

MAINE CHILDREN'S TRUST FIJND 

§6601. Definitions 

As used in this chapter, unless ,the context indicates 
otherwise, the following terms have the following meanings. 

1. Fund. "Fund" means the Maine Children'S Trust Fund. 

2. Income. "Income" means annual contributions made to the 
fund through the income tax checkoff plus interest earned by the 
.f.l.!llil... 

3. Prevention programs. "Prevention programs" means 
programs, plans or training associated with the prevention of 
child abuse, child neglect or mental illness or with other 
factors associated with the physical and emotional well being of 
the youth of the State, including strategies to alleviate 
problems associated with behavior prohibited by law. but not 
adjudicated as a juvenile crime. 

§660Z. Maine Children's Trust Fund 
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1. Establishment. There is established the Maine 
Children's Trust Fund, The fund receiyes money deposited by the 
Treasurer of State pursuant to Title 36. section 5285. The fund 
is administered by the department, 

2. Purpose. The purpose of the Maine Children's Trust Fund 
is to proyide perma,nent funding of prevention programs, 

§6603. Disbursement of fund income 

The department shall disburse income in accordance with the 
following provisions. 

1. Distribution to child abuse and neglect councils. 
Notwithstanding section 4657. the department shall distribute 
income available under this section to the child abuse and 
neglect councils created under chapter 403. The department shall 
distribute the income amono all the child abuse and neglect 
councils, with each council receiving an amount that reflects the 
demographics of its area of juriSdiction. The child abuse and 
neglect councils shall use funds receiyed under this subsection 
to award direct grants for the development and operation of 
prevention programs and to fund preyention programs and 
activities sponsQred by the cQuncils. 

2. Administratiye allowance. The department may expend up 
to but no more than l~ of income each year to administer the fund. 

3. Income up to $100.000. Of the first $100.000 of income 
each year. the amount remaining after disbursement of the 
administratiye allowance must be expended as follows: 113 must 
be allocated to the fund and 2/3 must be disbursed in accordance 
with SUbsection 1. 

4. Income greater than $100.000 up to $500.000. One half 
of the amount of income each year that exceeds $100,000 but does 
not ,exceed $500.000 must be allocated to the fund. The 
department shall disburse the remainder in accordance with 
SUbsection 1. 

5. Income aboye $500.000. Income each year that exceeds 
$500.000 must be allocated to the fund until the fund reaches 
$4.000.000. When the fund reaches $4.000.000. contributions 
cease. as proVided in Title 36. section 5285. and. 
notwithstanding subsections 3 and 4. the department shall 
disburse annually in accordance with subsections 1 and 2 the 
total amount of interest earned by the fund. 

§6604. Rules: report 
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The commissioner may adopt rules to implement this chapter. 
Annually by January 15. the commissioner shall'submit a report to 
the joint standing committees of the Legislature haying 
jurisdiction oyer human resource matters and appropriations 
matters. The report must provide a summary of the fund for the 
previous fiscal year, including the amount of income. the amount 
and a description of each disbursement made and the amount 
allocated to the fu'nd, 

CllA.PTER 613 

ADOPTION ASSISTANCE COMPACT 

§670l. Fin~ings and pu~poses 

1. Findings. The Legislature finds that: 

A. Finding adoptive families for children for whom state 
assistance is desirable, pursuant to Title 19, chapter 10, 
the Adoption Subsidy Act. and assuring the protection of the 
interests of the children affected during the entire 
assistance period, reguire special measures when the 
adoptive' parents move to other states or are residents of 
another state: and 

B. Provision of medical and other necessary services for 
children with state assistance encounters special 
difficulties when the provision of services takes place in 
other states. 

2. PU[pOses. The purposes of this chapter are to: 

A. Authorize the department to enter into interstate 
agreements with' agencies of other states for the protection 
of children on behalf of whom adoption assistance is being 
provided by the department: and . 

B. Provide procedures for interstate children's adoption 
assistance payments, including medical payments. 

§6702. Compacts authorized: definitions 

1. AuthoriZation. The department may develop. participate 
in the deyelopment of. negotiate and enter into one or more 
interstate compaCts on behalf of this State with other states to 
implement one or more of the purposes set forth in this chapter. 
When entered into. for as long as it remains in force. a compact 
developed under this chapter haS the force and effect of law. 
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2. Definitions. As used in this chapter. unless 
context indicates otherwise. the following terms haye the 
following meanings. 

A. "Adoption assistance state" means the State that is 
signatory to an adoption assistance agreement in a 
particylar case. 

B. "State" means a State of the United States. the District 
of Columbia. the Commonwealth of Pyerto Rico. the Virgin 
Islands. Gyam. the Commonwealth of' the Northern Mariana 
Islands or a territory or possession of or administered by 
the United States. 

C. "Residence state" means the state of which the child is 
a resident by yirtye of the residence of the adoptiye 
parents. 

§6703. Contents of compacts 

1. Content. A compact entered into pursyant to this 
chapter myst have the following content: 

A. A provision making it ayailable for joinder by all 
~ 

B. A provision or provisions for withdrawal from the 
compact upon written notice to the parties. byt with a 
period of one year between the date of the notice and the 
effective date of the withdrawal; 

c. A reqyirement that the protection afforded by or 
pUrsuant to the compact continye in force for the dyration 
of the adoption assistance and be applicable to all children 
and their adoptiye parents who. on the effective date of the 
withdrawal. are receiying adoption assistance from a party 
state other than the one in which they are resident and have 
their principal place of abode: 

P. A requirement that each instance of adoption assistance 
to 'which the compact applies be covered by an adoption 
assistance agreement in writing between the adoptive parents 
and the state child welfare agency of the State that 
undertakes to proyide the adoption assistance and that any 
such agreement be expressly for the benefit of the adopted 
child and enforceable by the adoptive parents and the state 
agency providing the adoption assistance: and 

E. Other provisions as appropriate to implement the proper 
administration of the compact. 
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§6704. Optional contents of compacts 

1. Optional content. A compact entered into pursuant to 
this chapter may contain provisions in addition to those required 
pursuant to section 6703. as follows: 

A. Proyisions establishing procedyres and entitlements to 
medic'a!. developmental. child care or other social seryices 
for the child in accordance with applicable laws. even 
thoygh the child and the adoptive parents are in a state 
other than the one responsible for or proyiding the seryices 
or the fynds to defray part or all of the costs of the 
services: and 

B. Other provisions as appropriate or incidental to the 
proper adminiStration of the compact. 

§6705. Medical assistance 

1. Medical assistance identification. A child with special 
needs resident in this State who is the subject cif an adoption 
assistance agreement with another state is entitled to receiye a 
medical assistance identification from this State. ypon the 
filing in the department of a certified copy of the adoption 
assistance agreement obtained from the adoption assistance 
state. In accordance with rules of the department. the adoptiye 
parents myst be reqyired at least annyally to show that the 
agreement is still in force or has been renewed. 

2. Processing and pQyIDent of claims. The department shall 
consider the holder of a medical assistance identification 
pyrsuant to this section as any other holder of a medical 
assistance identification ynder the laws of this State and shall 
process and make payment on claims on account of that holder in 
the same manner and pyrsuant to the same conditions and 
procedures as for other recipients of medical assistance, 

3. Coyerage: benefits. The department shall proyide 
coyerage and benefits for a child who is in another state and who 
is covered by an adoption assistance agreement made by the 
department for the coverage or benefits. if any. not provided by 
the residence state. The adoptive parents acting for the child 
may sYbmit evidence of payment for seryices or benefit amoynts 
not payable in the residence state and must be reimbursed. There 
may be no reimbursement for seryices or benefit amoynts coyered 
under any insurance or other 3rd party medical contract or 
arrangement held by 'the child or the adoptive parents. The 
department shall adopt rules implementing this subsection. The 
additional coyerage and benefit amounts provided pyrsyant to this 
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subsection must be for services to the cost of which there is no 
federal contribution, or which, if federally aided, are not 
provided by the residence state. Among other things, the rules 
must. include procedures to be followed in obtaining prior 
approvals for services when applicable. 

4. False claims. The submission of any claim for payment 
or reimbursement (or services or benefits, pursuant to this 
section or the making of any statement in connection therewith. 
which claim or statement the maker knows or should know to be 
false, misleading or fraudulent is punishable as perjury and 
subject to the proyisions of the Maine Criminal Code and other 
applicable laws. 

5. Application. The provisions of this section apply only 
to medical assistance for children under adoption assistance 
agreements from states that haye entered into a compact with this 
State under which the other state provides medical assistance' to 
children with special needs under adoption assistance agreements 
made by this State. All other children entitled to medical 
assistance, pursuant to adoption assistance agreements entered 
into by this State, are eligible to receiye it in accordance with 
the laws and procedures that apply. 

§6706. Federal participation 

Consistent with federal law. the department. in connection 
with the administration o( this chapter and any compact pursuant 
to this chapter, must include in any state plan made pursuant to 
the federal Adoption Assistance and Child Welfare Act of 1980. 
Public Law 96-212. Titles IV-E and XIX of the United States 
Social Security Act, and any other applicable (ederal laws, the 
provision of adoption assistance and medical assistance for which 
the Federal Government pays some or all of the cost. The 
department shall apely for and administer all relevant federal 
aid, in accordance with applicable law. 

CHAPTER 615 

INTERSTATE COMPACT ON PLACEMENT OF CHILDREN 

SUBCHAPTER I 

§6001. Pu{pose and policy - Article I 

It is the purpose and policy of the party states to 
cooperate with each other in the interstate placement of children 
to the end that each child requiring placement receives the 
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maximum opportunity to be placed in a suitable enyironment and 
with persons or institutions haying appropriate qualifications 
and facilities to proyide a necessary and desirable degree and 
type of care. 

The appropriate authorities in a state 'where a child is to 
be placed have full opportunity to ascertain the circumstances of 
the proposed placement, thereby 'promoting full compliance with 
applicable requirements for the protection of the child. 

The proper authorities of the state from which the placement 
is made obtain the most complete information on the basis of 
which to evaluate a projected placement before it is mad~. 

Appropriate jurisdictional arrangements for the care of 
children will be promoted, 

§6002. Definitions -- Article II 

As used in this chapter, unless the context indicates 
otherwise. the following terms have the following meanings. 

1. Child. "Child" means a person who, by reason of 
minority being under 18 vears of age, is legally subject to 
parental, guardianship or similar control. 

2. Placement. "Placement" means the arrangement for the 
care of a child' in a family home or boarding home or in a 
child-caring agency or institution. hospital or medical facility, 
but does not include any institution caring for the mentally ill, 
mentally disabled or epileptic or any institution primarily 
educational in character. -

3. Receiving state. "Receiying state" means the state to 
which a child is sent, brought or caused to be 'sent or brought. 
whether by public authorities or private persons or agencies, and 
whether for placement with state or local public authorities or 
for placement with priyate agencies or persons. 

4. Sending agency. "Sending agency" means a party state or 
officer or employee of a party state; a subdiyision of a party 
state or an ofUcer or employee of a subdiyision: a court of a 
nartv state: or a Derson, cornoratiop, association, charitable 
agency or other entity which sends. brings or causes to be sent 
or brought any child to another party state. 

§6003. Conditions for placement -- Article III 

A sending agency may not send. bring or cause to be sent or 
brought into any other party state any child for placement in 
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foster care or as a preliminary to a possibl'e adoption unless the 
sending agency complies with each and eyery requirement set forth 
in this article and with the applicable laws of the receiving 
state goyerning the placement of children in that state. 

Prior to sending. bringing or causing any child to be sent 
or brought into a receiying state for placement in foster care or 
as a preliminary to a possible adoption. the sending agency shall 
furnish the appropriate public authorities in the receiving state 
written notice of the intention to send. bring or place the child 
in the receiyIng state. The notice must contain the name. date 
and place of birth of the child. the identity and address or 
addresses of the parents or legal guardian. the name and address 
of the person. agency or institution to or with which the sending 
agency proposes to send. bring or place the child and a full 
statement of the reasons for the proposed action and evidence of 
the authority pursuant to which the placement is proposed to be 
~ 

Any public officer or agency in a receiying state that is in 
receipt of a notice pursuant to this article may request of the 
sending agency. or any other appropriate officer or agency of or 
in the sending agency's state. and is entitled to receiye any 
supporting or additional information the"officer or agency deems 
necessary under the circumstances to carry out the purpose and 
policy of this compact. 

The child may not be sent. brought or caused to be sent or 
brought into the receiying state until the appropriate public 
authorities in the receiving state notifies the sending agency. 
in writing. to the effect that the proposed placement does not 
appear to be contrary to the interests of the child. 

§6804. Penalty for illegal placement - Article IV 

The sending. bringing or causing to be sent or brought into 
any receiying state of a child in yiolation of the terms of this 
compact constitutes a violation of the laws respecting the 
placement of children of both the state in which the sending 
agency is located or from which it sends or brings the child and 
of the receiving state. The violation may be punished and is 
subject to penalty in either jurisdiction in accordance with its 
laws. In addition to liability for any punishment or penalty. 
any yiolation constitutes full and sufficient grounds for the 
suspension or reyocation of any license. permit or other legal 
authorization held by the sending agency which empowers or allows 
it to place or care for children. 

§6805. Retention of jurisdiction -- Article V 
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The sending agency retains jurisdiction over the child 
sufficient to determine all matters in relation to the custody. 
supervision. care. treatment and disposition of the child that it 
would haye had if the child had remained in the sending agency's 
state. until the child is adopted. reaches majority. becomes 
self-supporting or is discharged with the concurrence of the 
appropriate authority in the receiying state. Jurisdiction 
includes the power to effect or cause the return of the child or 
transfer of the Chiid to another location and custody pursuant to 
law. The sending agency continues to haye financial 
responsibility for support and maintenance of the child during 
the period of the placement. This section does not defeat a 
claim of juriSdiction by a receiying state sufficient to deal 
with an act: of delinquency or crime committed in the receiving 

~ 

When the sending agency is a public agency. it may enter 
into an agreement with an authorized public or priyate agency in 
the receiving state providing for the performance of one or more 
seryices in respect of the case by the latter as agent for the 
sending agency. 

This compact may not be construed to prevent a priyate 
charitable agency authorized to place children in the receiving 
state from performing services or acting as agent in that state 
for a priyate charitable agency of the sending state; nor to 
prevent the agency in the rece1V1na state from discharging 
financial responsibility for the support and maintenance of a 
child who has been placed on behalf of the sending agency without 
relieying the responsibility set forth in the first paragraph. 

§6806. Institutional care of delinquent children -
Article VI 

A child adjUdicated delinquent mav be placed in an 
institution in another party juriSdiction pursuant to this 
compact but the placement may not be made unless the child is 
giyen a court hearing on notice to the parent or guardian with 
opportunity to be heard. prior to the child being sent to the 
other party jurisdiction for institutional care and the cou.r.t 
finds that: 

I. Facilities. Equiyalent facilities for the child are not 
ayailable in the sending agency's juriSdiction; and 

2. Best interest of child. Institutional care in the other 
jurisdiction is in the best interest of the child and will not 
produce undue hardship. 

§6807. Compact administrator AJ:tic1e VII 
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The executive head of each jurisdiction party to this 
compact shall designate an officer as general coordinator of 
activities under this compact in the officer's juriSdiction and 
who. acting jointly with designated' officers of other party 
juriSdictions. has power to promulgate rules and regulations to 
carry out more effectively the terms and provisions of this 
compact. 

§6808. Limitations - Article VIII 

This compact does not apply to: 

1. Nonagencies. The sending or bringing of a child into a 
receiving state by the child's parent. step-parent. grandparent. 
adult brother or sister. adult uncle or aunt. or the child's 
guardian and leaving the child with the child's parent'. 
step-parent. grandparent. adult brother or sister. adult uncle or 
aunt. or nonagency guardian in the receiVing state. 

2. Other compacts or agreements. Any placement. sending or 
bringing of a child into a receiving state pursuant to any other 
interstate compact to which both the state from which the child 
is sent or brought and the receiving sta'te are party. or to any 
other agreement between the states that has the force of law. 

§6809. Enactment and withdrawal -- Article IX 

This compact is Qpen tQ joinder by any state. territQry Qr 
possessiQn Qf the United States. the District Qf CQlumbia. the 
CQmmQriwealth Qf PuertQ Rico. and. with the consent Qf CQngress. 
the Government Qf Canada Qr any prQvince Qf Canada. It becQmes 
effective with respect tQ any eligible jurisdictiQn when that 
jurisdictiQn has enacted the same intQ law. Withdrawal from this 
CQmpact is achieved 'by the enactment of a statute repealing the 
compact. but dQes not take effect until 2 years after the 
effective date of the repealing statute and until written nQtice 
Qf the withdrawal has been given by the withdrawing state tQ the 
GQvernor of each Qther party jurisdictiQn. Withdrawal of a party 
state dQes nQt affect the rights. duties and QbligatiQns under 
this compact of -. any sending agency therein with respect to a 
placement made priQr tQ the effective date Qf withdrawal. 

§6810. Construction and severability -- Article X 

This compact must be liberally cQnstrued to effectuate its 
purpQses. This cQmpact is severable and if any phrase. clause. 
sentence Qr provisiQn 'Qf this compact is declared tQ be cQntrary 
tQ the constitutiQn Qf any party state or Qf the United States Qr 
its applicability tQ any government. agency. person Qr. 
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circumstance is held invalid. the validity of the remainder Qf 
this compact and its applicability tQ any gQvernment. agency. 
person or cirCumstance is nQt affected. If this cQmpact is held 
cQntrary tQ the cQnstitutiQn Qf any state party. the cQmpact 
remains in full fQrce and effect as to the remaining states and 
in full force and effect as tQ' the state affected as to all 
severable matters. 

SUBCHAPTER II 

ADMINISTRATIVE PRQVISIQNS 

§6851. Ratification of compact 

The Interstate Compact on the Placement Qf Children is 
enacted intQ law and entered intQ with all Qther jurisdictions 
legally jQining in fQrm substantially as set fQrth in this 
chapter. 

§6852. Financial responsibility 

Financial resPQnsibility for any child placed pursuant tQ 
the Interstate CQmpact on the Placement of Children is determined 
in accQrdance with Article V in the first instance. In the event 
of partial or cQmplete default Qf performance under the cQmpact. 
the department' Qr the private agency supervising the child 
assumes financial respQnsibility. 

§6853. Appropriate public authorities 

The "appropriate public authorities" as used in Article III 
of the Interstate CQmpact Qn the Placement Qf Children. with 
reference tQ this State. means the Department Qf Children and 
Families. The department receives and acts with reference tQ 
nQtices reguired by Article III. 

§6854. Appropriate authority in the receiving state 

As used in the first paragraph of Article V of the 
Interstate Compact on the Placement Qf Children. the phrase 
"apprQpriate authQrity in the receiving state" with reference to 
this State means the Department of Children and Families. 

§6855. Authority to enter into agreements 

The officers and agencies of this State and its SUbdivisions 
who have authority to place children are empowered to enter into 
agreements with appropriate officers or agencies of Qr in other 
party states pursuant to the 2nd paragraph of Article Y of the 
Interstate CQmpact Qn the Placement Qf Children. Any agreement 
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that contains a financial cOmmitment or imposes a financial 
obligation on this State or a subdiyision or agency of this State 
is not binding unless it has the approval in writing of the 
corrynissioner in the case of the State or of the chief local 
fiscal officer in the case of a subdivision of the State. 

§6B56. Jurisdiction 

Any court haying jurisdiction to place a delinquent child 
may place the child in an institution of or in another state 
pursuant to Article VI of the Interstate Compact on the Placement 
of Children and retains jurisdiction as proyided in Article V. 

§6B57. Executiye head 

As used in Article VII of the Interstate Compact on the 
Placement of Children, the term '"executive head" means the 
Goyernor. The Governor is authorized to appoint a compact 
administrator in accordance with Article VII, 

CHAPTER 617 

COMM!JHITY SERVICES 

§690l. Definitions 

As used in this chapter, unless the context otherwise 
indicates, the following terms haye the following meanings, 

I. CQmmtmity action agency. "Community action agencylf 
means a private nonprofit agency that has previously been 
designated by and authorized to accept funds from the Federal 
Community Services AdministratioD under the United States 
Economic Opportunity Act of 1964, 

2. Poverty level. "Poyerty leyel" means the official 
poverty leyel issued by the Director of the United States Office 
of Management and Budget. 

3. Service area. "Service area" means the geographical 
area within the jurisdiction of a community action agency. 

§690Z. Department responsibilities 

The department shall carry out the responsibilities of State 
Government related to planning and financing community seryices 
and corrynunity action agencies and shall administer state and 
federai community serVices programs and other block grants that 
may be ayailable, including, but not limited to, the Community 
Seryices Block Grant, 
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§6903. Powers and duties 

1. Federal. state and other· funds. Through plans and 
contracts, the department shall obtain, distribute and administer 
federal, state and other community seryices funds. Any balances 
of funds appropriated to the department to carry out the purposes 
of this chapter may not lapse. but must "be carried forward from 
year to year to be expended for the Same purpose, 

2. Monitoring of poverty level. The department shall 
monitor the poyerty level of state citizens and carry out the 
following activities: 

A. Conduct an annual suryey of poyerty in Maine, reporting 
the results of this suryey to the Goyernor, the Legislature 
and the pUblic: 

B. Make recommendations annually to the Goyernor and the 
Legislature on ways and means to combat and reduce poverty 
in the State: 

C. Seek federal, state and private funds to combat poyerty 
in the State: and 

p. Adyise the Goyernor, the Legislature and local officials 
on the impact of state and local policies on poyerty in the 
~ 

3. Overseeing CQImlunity actioD agencies. The department 
shall oversee community action agencies as follows. 

A. The department shall designate community action agencies 
every 1 years in accordance with the requirements of this 
chapter. 

B. The department shall establish audit requirements in 
accordance with Title 5, chapter l48-B, 

C. The department shall eyaluate community action agencies 
eyery 3 years. 

4. Planning and coordination for state services. The 
department shall proyide planning and coordination for state 
services to people with low income. 

5. Technical assistance. The department shall proyide 
technical assistance to community action agencies and other 
groups serving the interests of people with low income in this 
~ 
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6. Monitoring local program Qperators. The department 
shall monitor subgrantees to ensure conformance with appropriate 
~ 

§6904. CQmmunity action agencies 

1. Desianation. Community action agencies must be 
designated by the department to carry oUt the purposes of' this 
chapter. In making these designations. the department shall 
solicit and consider comments from other state agencies or 
authorities 'that operate programs in which community action 
agencies participate. These designations are for 7 years. 

2. Designation witbdrawn. The department may withdraw its 
designation of a community action agency after an evaluation in 
which the agency has demonstrated substantial incompetency and a 
clear inability to carry out the purposes of this chapter. unless 
there is or has been financial malfeasance. which may be cause 
for immediate withdrawal of designation. In perfQrming these 
eyaluations. the department shall solicit and consider cOmments 
from other state agencies or authorities that operate programs in 
which the COmmunity action agency participates. 

The department shall notify an agency of a pending withdrawal of 
designation. Upon notification. the agency has up to 6 months to 
take correctiye action. at which time a designation withdrawai 
evaluatiop must be performed by the department. Failure to pass 
this eyaluation means immediate loss of designatiQn. 

Upon the final order from the department that rescinds a 
community action agency's designation, the community action 
agency may file a petition for reyiew of this final decision in 
the appropriate Superior Court within 30 days under the Maine 
Rules' of Ciyil Procedure. Rule 80B. 

3. Community actiQn agencies. Community action agencies 

A. Deyelop information' regarding the causes and conditions 
of poyerty in the seryice area: 

B. Determine how much and how effectivelv ""Bistance is 
being proyided to deal wi~h those causes and conditions: 

C. Establish priorities among projects. actiyities and 
areas as needed for the best and most efficient use of 
available resourCes: 
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D. Deyelop. administer and operate' programs to reduce 
poyerty with particular emphasis on self-help approaches and 
programs to promote economic opportunities through 
affirmative action; 

E. Initiate. sponsor and provide programs and seryices 
responsiye to the needs Qf the poor that are not otherwise 
being met: 

F. Promote interagency cooperation and coordination of all 
seryices and activities in the seryice area that are related 
to the purposes of this chapter:' 

G. Establish effectiye procedures by which the poor aUll 
other concerned area residents may influence the character 
of programs affecting their interests. proyide for their 
regular participation in the implementation of those 
programs and proyide technical and other support needed to 
enable low-income and neighborhood groups to secure on their 
own behalf available assistance from public an'd priyate 
sources; 

H. Join with and encourage business. labor and other 
priyate groups and organizations to undertake. together with 
priyate officials and agencies. actiyities in support of the 
purposes of this chapter that will result in the increased 
use of priyate resources and capabilities in proyiding 
social and economic opportunities to low-income citizens: 

I. Enter into contracts with federal. state and local 
public agencies and priyate agencies and organizations. 
businesses and indiyiduals as necessary to carry out the 
purposes of this chapter: and 

J. Receiye funds from federal. state and local public and 
priyate sources as appropriate to carry out the purposes of 
this chapter. 

§6905. Goyerning board fQr community actiQn agency 

1. Board of directQrs: establishment. Each community 
action agency shall establish a governing board of directors. 
which must consist of not less than 15 nor more than 30 members. 
One third of the members must be representatiyes of people with 
low-income who are residents of the seryice area who are selected 
through a democratic process in accordance with guidelines 
established by the department. One third of the members must be 
elected public officials or their designees or officials of 
public agencies operating in the seryice area. One third of the 
members must be representatiyes of private sector organizations. 
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including business and industry. as well as educational. civic. 
labor and religious organizations. All meetings of the board of 
directors must be in accordance with the freedom of access laws. 

2. Responsibilities. A community action agency board of 
directors is responsible for the following: 

A. Overall direction. oversight and development of policies 
of the agency: 

B. Selection, evaluation and dismissal of the executive 
director of the community action agency: 

C. Approyal of all contracts; 

D. Approyal of all agency budgets: 

E. Performance of an annual audit by an independent. 
qualified outside auditor. The audit must be submitted upon 
completion to the department; 

F . Conyening public meetings to proyide people with 
low-income and other citizens of the seryice area the 
opportunity to comment upon policies and programs of the 
community action agencies; and 

G. Evaluating agency programs and assessing community and 
agency needs. 

§6906. Programs 

All programs administered by community action agencies must 
conform with federal and state laws and regulations. Applicants 
for programs and assistance must be promptly notified of their 
rights and responsibilities when they qualify for or are denied 
services. 

§6907. Allocation of Community Services Block Grant 
.fJm!!Ji 

1. Distribution of Community Services Block Grant funds. 
In accordance with Title 5. section 1670. the department shall 
administer and distribute to community action agencies Community 
Services Block Grant funds received from the Federal Government. 
The department may expend up to but not more than 5~ of the block 
grant per fiscal year to carry out its administratiye functions 
under this chapter. 

2. Community action agencies: priority. Of the amount 
passed through to local agencies. community action agencies must 
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receiye first priority in the allocation of Community SerVices 
Block Grant funds. These funds must be distributed according to 
a formula determined annually as follows. 

A. Twenty percent of the amount passed through to local 
agencies must be diyided equally among all designated 
agencies •. 

B. The balance of 'the funds must be distributed according 
to rules adopted by the department. 

3. Block'grant proposals. Proposals for Community Seryices 
Block Grant funds submitted to the Legislature by the department 
in accordance with Title 5. section 1670 must be developed and 
~ 

A. Include a description of current allocation of Community 
Seryices Block Grant funds and how the plan proposes to 
change that allocation; 

B. Retain the absolute minimum necessary for administrative 
costs; and 

C. Provide for maximum flexibility within community action 
agencies for the use of Community Seryices Block Grant funds. 

§6908. Confidentiality of records 

1. COnfidentiality. Records containing the following 
information are confidential and are not public records for the 
purpose of Title I. section 402. subsection 3: 

A. Any information acquired by a state agency. 
municipality. district. priyate corporation. copartnership. 
association ( fuel vendor t private contractor r individual or 
an employee or agent of any of those persons or entities. 
providing seryices related to authorized programs of the 
department or programs adffiinistered by community action 
agencies. when that information was proyided by the 
applicant for those services or by any 3rd person; and 

B. Any statements of financial condition or information 
pertaining to financial condition submitted to any of the 
persons or entities set forth in paragraph A in connection 
with an application for services related to authorieed 
programs of the department or programs administered by 
community action agencies. 

2. Exceptions. Notwithstanding subsection 1. any person or 
agency directly involyed in the administration Of auditing of 
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authorized programs of the department or prOgrams administered by 
community action agencies and any agency of the State with a 
legitimate reason to know must be given access to those records 
described in subsection I. 

3. Naiver of protection. This section "does not limit in 
any way the right of any person whose interest is protected by 
this section to waive in writing the benefits of protection. 

4. Reports to State Government or Federal Government. 
Notwithstanding subsection 1. the department may make full and 
complete reports concerning its administration of authorized 
programs as required by the Federal Government. any agency or 
department of the Federal Government or the Legislature. 

§6909. Rules 

, The department shall adopt rules to carry 
requirements of this chapter. 

CHAPTER 619 

EMERGENCY SERVICES FOR VICTIMS OF Fl!MILY 
VIOLENCE 

§7001. Provision of services 

out the 

The department shall provide. through social service 
contracts. emergency services for family members who cannot 
safely remain in their own homes because of violence, serious 
threat of violence or other serious family crisis. Emergency 
services include, but are not limited to, shelter care, 
counseling and coordination of other necessary services. 

To the greatest eKtent practicable. the department shall 
make these services available to all areas of the State. 

CHAPTER 621 

RAPE CRISIS CENTERS 

§7101. Legislative intent 

The Legislature finds that raoe and "seKual assault are 
crimes of violence that are both under reported and increasing in 
incidence: that victims of rape need support services and 
counseling· that are Currently unavailable from traditional 
medical or legal instItutions! that the recent formation of local 
and regional rape crisis centers has provided rape and seKual 
assault victims with vital counseling and intervention services! 
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and that the volunteer efforts of these and future rape crisis 
centers should be supported and enhanced on a statewide basis. if 
possible. The Legislature declares that it is consistent with 
public policy to fund counseling and preventive educational 
programs by rape crisis centers. 

Sn02. Funds 

1. Purposes. The department may receive and disburse funds 
made available to it for financial support grants or contracts to 
rape crisis ce?ters for the following purposes: 

A. Direct crisis intervention counseling of rape and sexual 
assault victims; 

B. Programs to support a sexual assault victim's 
interaction with medical. psychological apd legal 
professionals; 

C. Programs to advocate and work with the sexual assault 
victim throughout the court process. but not to provide 
legal services; and 

D. Programs to educate and train the public on rape and 
sexual assault prevention, 

2. Geographic coverage. To the greatest extent 
practicable. the department shall make funds available to all 
areas of the State. 

3. Local match. Any rape crisis center which applies for 
funds under this chapter shall demonstrate a match of either 
private donations, local funding or in-kind reSQurces in 
accordance with rules adopted by the department. 

§n03. Rules 

The commissioner shall adopt rules to implement this 
chapter. The commissioner shall consult with organizations who 
counsel rape victims. the Maine Coalition on Rape. and other 
appropriate parties and shall make allocations based on their 
recommendations, 

§7104. Lapse 

Funds made available to the department for the purposes of 
this chapter. whether from state. federal or private sources. 
does not lapse. but "must be carried forward to the next fiscal 
year to be expended for the same purposes. 
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, ., 

FAMILY ASSISTANCE 

CHAPTER SOl 

GENERAL PROVISIQNS 

§SOOl. Definitions 

As used in this Part. unless the context otherwise 
indicates. the following terms haye the following meanings. 

1. Public assistance. "Public assistance" means any form 
of assistance proyided by or through the department under this 
Part. "Public assistance" also means medical benefits received 
under the Medicaid program. 

§S002. Inyestigation of system of public charities 

The department shall inyestigate and inspect the whole 
system of public charities in the State which deriye their 
support wholly or in part from state. county or municipal 
appropriations but not including any institution of a purely 
educational or industrial nature. 

§S003. Transfer of public assistance recipients between states 

The department may enter into reciprocal agreements with 
corresponding agencies in other states. and may arrange with 
their local or county boards for the acceptance. transfer and 
support of persons going from one state to another and requiring 
public assistance and to continue payments of public assistance 
until eligibility to receiye assistance under a similar pJ:Ogram 
has been established in the other state and the first payment 
from the other state has been received by the recipient. These 
reciprocal agreements do not in any way commit the State to 
support Dersons who are not. in the determination of the 
department. entitled to support under the laws of this State. 

§S004. Information upon reqpest 

The commissioner shall giye to the Governor or to the 
Legislature or any committee of the Legislature at any time upon 
their request information and advice with reference to any 
charitable or correctional institution about which the 
commissioner has information. The officers in charge of any 
institution of a charitable or correctional nature under the 
inspection of the department and local boards or committees 
haying any powers or duties relative to the management of the 
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same. and those who ~re in any way responsible for the 
administration of public funds used for the relief or maintenance 
of people with low income. shall furnish to the department any 
information and statistics requested by the department in a form 
determined necessary by the department to achieye uniformity and 
accuracy. 

§soos. Telephone subsidies 

The department may participate in the determination of 
eligibility for yarious subsidies of telephone costs for people 
with low income as established by the PUblic Utilities Commission 
pursuant to Title 35-A, section 7101. 

§S006. Agent Orange awards 

1. Definitions. As used in this section, unless the 
context otherwise indicates« the following tems haye the 
following meanings. 

A. "Agent Orange" means the chemical containing 
trichlorophenoxy acidic acid and dichlorophen'oxy acidic acid 
that was used in Southeast Asia during the Vietnam Conflict,' 

Bt "Aid" means; 

(1) Aid to families with dependent children under 
chapter 807; 

(2) Food stamP assistance under chapter 803; 

(3) General assistance under chapter 809; or 

(4) Medicaid. 

2. Agent Orange award: eligihility not affected. In 
determining eligibility for aid, any money or other form of 
compensation received by ~ person !s a result of, a set;lernent. 
agreement or a money Judgment 1D a law SUlt agalnst a 
manufacturer or distributor of lIgent Orange for damages resulting 
from exposure to lIgent Orange may not be used to reduce the 
amount of aid otherwise receiyed by that person and is not 
subject to a lien or ayailable for repayment to the State or 
municipality for aid receiyed by that person. 

§S007. P~nt to conservator or guardian 

If an applicant for public assistance, a recipient of public 
assistance or a relatiye with whom a child recipient is liying is 
found by the department to be incapable of taking care of self or 
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money. payment must be made only to a legally appointed guardian 
or conseryator for" the benefit of the applicant or recipient. 
Notwithstanding Title 18-A. article V. Part 4. in the matter of 
an infirmity of age or physical disability that precludes a 
person from managing that person's estate with prudence and 
understanding. the Probate Court may appoint any suitable person 
as a conservatQr, 

S800a. Inalienability of public assistance 

All rights to public assistance are absolutely inalienable 
by any assignment, execution, pledge or otherwise, and may not 
pass. in case of insolyency or bankruptcy. to any trustee. 
assignee or creditor. 

S8009. Access to financial records of deposit accounts of 
recipients 

1. Definitions. As used in this section. unless 
context otherwise indicates. the following terms have 
following meanings. 

A. "Aid" means; 

(1) Aid to families with dependent children 
chapter 807: 

(2) Food stamP assistance under chapter 803: 

(3) Medicaid: or 

the 
the 

under 

(4) Any other program that is based on need and is 
conducted or administered by this State. 

Bf "Financial -institution" means a trust company, sayings 
bank •. i~dustrial b~nk •. commerciC;l bank. sayings and loan 

. aSSOc1at1on or cred1t unlon organ1zed under the laws of this 
State or otherwise authorized to do business in this State. 

C. "Match" means a comparison by name and social security 
number of recipients with indiyiduals inclUded in records of 
deposit accounts in any financial institution, 

Of "Recipient" means an individual who is receiving or has 
an application pending for aid. 

2. Verification procedure. Upon written reguest from the 
COmmissioner and at the expense of the department. each financial 
institution i.n this ~t~te sha;ll match .its records of deposit 
accounts aga~nst rec~p~ent l~sts proy~ded to the financial 
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institution by the department and shall comnile for the 
department a list of accounts that. as a result of the match. 
appear to be owned in whole or in part by recipients. The list 
of accounts must include the name and social security number of 
each matched recipient and the type of deposit account. the 
account number and the account balance that appear in the records 
of the financial institution. Tbe department is responsible for 
making its computer data compatible with the data of any 
financial institution with which a match is sought. 

3. Limitations. The department may not automatically 
terminate or deny aid solely on the basis of information received 
through a match. nor may anything in this section be construed to 
create a lien on or otherwise encumber deposit accounts that haye 
been matched. The department shall ensure that the priyacy of 
indiyiduals inyolyed in matching will be protected to the maximum 
extent possible. 

SaOl0. Change of circumstances 

If at any time during the continuance of public assistance 
the recipient obtains any property or income in "excess of the 
amount last disclosed to the department, the recipient shall 
immediately notify the department of the receipt or possession of 
the property or income. and the department ma,y. a,fter 
inyestigation. ca,ncel the public a,ssista,nce or change the amount 
of the public assistance in accordance with the circumstances. 

SaOll. Effect on medical benefits 

Any recipient of federa,l Aid to Fa,milies with Dependent 
Children or federa,l Supplementa,l Security Income benefits whose 
benefits are terminated by the department must be sent a 
separate. timely and adequate notice of the effect the 
termination will have on the recipient I s medical assistance. In 
cooperation with the Department of Health and Deyelopmenta,l 
Seryices. the depa,rtment shall deyelop procedures to ensure the 
continuation, without i~terruption, of medica,l assista,nce to 
persons who. "despite the termination of their ca,tegorical 
assistance benefits. are eligible for continuing medical coyera,ge 
through any program under this Part or under Title 22 B. Part 3. 

Sa012. Fraud Investigation unit 

1. Establishment: composition. The COmmissioner ma,y crea,te 
within the department a, Fraud Inyestigation Unit. referred to in 
this section as the "unit. II The commissioner is authorized to 
employ a,nd a,ssign to the unit employees as a,ppropriate. 
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2. Purpose. The purpose of the unit is to investigate 
reported acts of fraud or attempted fraud or incidents of 
commingling or misapplication of funds in connection with, but 
not limited to, the reguesting, obtaining, receiving, 
withholding, recording, reporting, expending or handling of funds 
administered by the department. The unit shall investigate the 
reported acts or incidents involving, but not limited to, 
recipients. providers and vendors rece1V1ng or applying for 
services or funds administered by the department. 

3. Cooperation: infOrmation. All agencies of the State and 
municipal governments shall cooperate fully with the unit, 
rendering any assistan?e. r?guested ~y ~he unit. Every head of a 
department. bureau, d1v1s10n, CO"?1SS10? .or any other unit of 
State Government shall report 1n wr1t1ng to the unit all 
information concerning any suspected incident of fraud or 
attempted fraud or violation of any law in connection with funds 
administered by the department. 

4. Violation of law: action. If the unit determines that a 
fraud, attempted fraud or a violation of law in connection with 
funds administered by the department may have occurred, it shall 
report in writing all information concerning the fraud or 
violation to the Attorney General for action as the Attorney 
General finds appropriate, including civil action for recovery of 
funds and criminal prosecution. The unit shall, upon reguest of 
the Attorney General and in the manner the Attorney General 
considers appropriate, assist in the recovery of funds. 

§80l3. Fraudulent representations: penalty 

A person commits a misdemeanor, and upon conviction must be 
punished by a fine of not more than $500, or by impriSonment for 
not more than 11 months, or by both if the person by means of 'a 
willfully false statement or representation, or by impersonation 
or other fraudulent devices, obtains or attempts to obtain, or 
aids or abets any person to obtain: 

1. Assistance not entitled. Public assistance to which the 
person is not entitled: 

2. Larger assistance. A larger amount of public assistance 
than that to which the person is entitled: or 

3. Forfeited assistance. Payment of any forfeited 
installment of public assistance: and any person who knowingly 
buys or aids or abets in buying or in any way disposing of 
property of a recipient in such a way as to constitute a fraud 
upon the department. 
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Notwithstanding this section, fraudulent misrepresentations 
made in connection with benefits under chapter 809 are governed 
by section 9117. 

§8014. General penalty 

Any person who violates any of the, provisions of this Part 
for which no penalty is specifically provided must be punished by 
a fine of not more than $590, or by imprisonment for not more 
than 11 months, or by both. If a recipient of aid is convicted of 
an offense under this Part, the department may cancel the aid. 

CHAPTER 003 

FOOD STAMPS, 

§aIOI. Statewide food stamp program 

The department shall administer a statewide food stamp 
program in accordance with requirements sI'ecified by the federal 
Department of Agriculture and the federal Department of Health 
and Human Services. 

§aI02. Certification periods 

Households I'articipating in the food stamI' I'rogram must be 
certified for a 6-month period unless there is a likelihood of 
change in income or household status. Households consisting of 
elderly or disabled persons with stable incomes must be certified 
for 12 months. 

§aI03. Verification of information 

The department shall establish and implement uniform 
verification procedu'res that are apI'lied to all aI'plicants and 
recipients of food stamps. 

§aI04. Authorization of emergen~ food stamp benefits prior to 
full verification 

If an applicant for food stamps states to the department 
that the aI'plicant is in need of immediate food assistance, the 
deI'artment shalL I'ending verification, authorize the aI'I'licant 
to purchase food stamps at the time of the department' s initial 
interview with the applicant or within one working day of the 
interview, if all of the following conditions are met: 

1. Likelihood of eligibility. As a result of the initial 
interview with the applicant, the department has determined that 
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the household of the applicant will probably be eligible for food 
stamps after full verification is completed; 

2. Documentation. The applicant has submitted to the 
department at the time of the initial interview documentation 
adequate to verify that the applicant is in need of immediate 
food assistance or. if adequate documentation is not available at 
the time of the inUial interview. the department has contacted 
at least one other person for the purpose of obtaining 
information to confirm the applicant's statements about the need 
for immediate food assistance; and 

3. Limits on emergency food stamps. Authorization to 
purchase food stamps under this section may not exceed 30 days 
from the date that the applicant receives the authorizing card. 
and no further food stamp authorization may be issued to the 
applicant's household until full veri fication has been obtained 
that confirms the eligibility of the household. 

§8105. Supplemental monthly issuance 

If a household receiving food stamps informs the department 
of a change in cirCumstances that will result in an increase in 
its food stamp allotment. the department shall issue a 
supplemental food stamp allotment to that household for the month 
in which the change is reported. The supplemental allotment must 
represent the difference between the amount for which the 
household was originally certified in that month and the amount 
for which it is actually eligible as a result of its reported 
change in circumstances. The department shall mail the 
supplemental allotment within 5 working days of the date that the 
change in circumstances is reported. 

§8106. Hail issuance of coupons 

The department shall institute a system of mail issuance of 
food stamp allotments through a direct coupon mailing system as 
authorized by and in conformity with regulations promulgated by 
the United States Department of Agriculture. In those areas of 
the State where the department can document evidence of 
significant diminution of client demand or of losS of significant 
numbE!rs of calloons resulting from mail iRSUanc.e_ the department 
may. after notice and hearing. establish an alternative system of 
food stamp issuance. 

.§8107. Infonnation on notice to recipients 

All notices of denial. reduction of benefits. termination pf 
benefits. fraud claims. non fraud claims or other actions must 
contain informatipn on the appeal procedure. and the availability 
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of free legal representation in the geographic area and must 
include. at a minimum. the address and telephone number for these 
services. 

§8108. Outreach 

It is the intent of the Legislature that the department 
fully carry out ali outreach activities established by federal 
regulation to encourage the participation of all eligible 
households in the food stamp program. In carrying· out its 
outreach activities. the department shall: 

I. Inform applicants. Ensure that all applicants and 
have the requirement recipients are informed pf their right to 
provided by federal for a face-to-face interview waived as 

regulatipns; and 

2. Bilingual requirements. Print and distribute brochures 
or pamphlets·concerning the food stamP program in other languag:s 
as it determines necessary. The department shall prepare PU?llC 
service announcements in French for distribution to approppate 
newspapers and radio and television stations, 

§8109. Food stamp overp~nt recoye~ 

Any money recovered by the department as a result of the 
overpayment of food stamps must be deposited in the General Fund. 

CHAPTER 805 

STATE SUPPLEMENTAL INCC»mj 

SUBCHAPTER I 

GENERAL PRQVISIQNS 

§8201. Definitions 

For purposes of this chapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

I. Agreement. "Agreement" means a legally binding document 
between the department and the United States Department of Health 
and Human Services. 

2. Category. "Category" means a subclassification of state 
supplemental income benefits for anyone of the following: a 
person who is blind. disabled or elderly. 

Page 145-LR3102(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

~" 

3. Person who is blind. "Person who is blind" means a 
person who is blind as defined in section 1614. Title XVI of the 
United States Social Security Act. as amended. 

4. Person who is disabled. "Person who is disabled" means 
a person who is disabled as defined in section 1614. Title XVI of 
the United States Social Security Act. as amended. 

5. Person who is elderly. "Person who is elderly" means a 
person who is aged as defined in section 1614. Title XVI of the 
United States Social Security Act. as amended. 

6. Program. "Program" means the State Supplemental Income 
program established in accordance with this chapter. 

7. Secretary. "Secretary" means the Secretary. United 
States Department of Health and Human Seryices. 

8. Social Security Administration. "Social Security 
Administration" means the Social Security Administration. United 
States Department of Health and Human Seryices. 

9. Title XVI. "Title XVI" means "Title XVI of the United 
States Social Security Act of 1935. as amended. 

§8202. Applicability of chapter 

The proyisions of this chapter apply only to the portions of 
the program that are administered directly by the department. and 
not to those portions administered by the secretary. If the 
administration of any portion of the program is transferred to 
the secretary. this chapter no longer applies to that portion. 

§8203. Liability of relatives 

The spouse of a recipient of program benefits. if of 
sufficient ability. is responsible for the partial or total 
support of the reCipient. In determining the ability of the 
spouse, assets as well as income must be considered. 

The Attorney General shall bring proceedings in the name of 
the State of Maine in any court of competent jurisdiction to 
compel any person liable under this section to contribute to the 
support of any recipient of program benefits. if. after 
reasonable efforts on the part of the department. yoluntary 
contributions haye not been made. The court shall determine a 
fair and reasonable" amount for support to be paid by the 
defendant to the department as reimbursement for money furnished 
to a recipient. 
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Tha action must be brought as a petition for support upon 
not less than 7 days' notice. Upon failure to pay the support 
ordered. execution shall issue. The State shall pay the expense 
of commitment and support when the defendant is COmmitted to jail 
on execution and the defendant may be discharged in the same 
manner as provided by Title 19. section 722. 

The department shall encouraae and stimulate yoluntary 
contributions from the parents and adult children of program 
recipients. if those relatiyes are of sufficient ability to 
contribute toward the support of the recipients. 

§8204. Civil rights 

The state supplemental income program must be conducted in 
accordance with Title VI of the federal Ciyil Rights Act. as 
amended. 

§8205. Proyisions severable 

The proyisions of subchapters L II and III are seyerable 
and. if any of the proyisions are held unconstitutional by any 
court of competent jurisdiction. the decision of that court does 
not affect nor impair any of the remaining proyisions. If any of 
the proyisions of this chapter are in yiolation of any amendment 
to the Social Security Act that takes effect subsequent to April 
I. 1974. the department shall reCOmmend to the Legislature 
legislation necessary or desirable to conform the laws of the 
State to that amendment. 

§8206. RepOrt 

Annually by September 1st. the department shall submit a 
detailed report on the program to the Goyernor in accordance with 
Title 5. sections 43. 44. 45 and 46 and to the joint standing 
COmmittees of the Legislature haying jurisdiction oyer human 
resource matters and appropriations and financial affairs 
matters. A copy of the report must be submitted to the Executiye 
Director of the Legislatiye Council. The report must include 
copies of all pertinent state and federal rules and regulations. 
and the department' s recommendations for policy. budgetary and 
legislatiye act jon. 

SUBCIlAPTER II 

STATE SupPLEMENTAL INCOME BENEFITS 

§825l. Declaration of objectives and pu~ose 
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1. Objective. In keeping with the American heritage that 
each person in our society has an inherent human dignity. it is 
declared that citizens of the State of Maine who are blind. 
disabled or elderly are entitled to sufficient income to attain a 
reasonable standard of living. that will encourage the pursuit of 
a meaningful life of greatest value to the nation. State of Maine 
and fellow human beings. It is the mutual and shared duty of 
first. the individual and the individual's family. 2nd the 
community and private agencies of the community. and ultimately 
the governments of the political subdivisions of this State. the 
State of Maine. and the United States of America to enable people 
who are blind. disabled or elderly to secure income. The 
objective of this chapter is to reduce income barriers to 
personal and economic independence by encouraging people who are 
blind. disabled or elderly to secure and' maintain maximum 
dignity. independence and self care in a home environment. and if 
needed. with an appropriate state supplemental income. 

2., PU1:pOse. It is further declared that many people who 
are blind. disabled or elderly in the State of Maine do not have 
income sufficient to meet the minimum cost of living budget 
relating to Maine as determined by the United States Department 
of Labor. Bureau of Labor Statistics. It is therefore the 
purpose of this chapter, in support of the above objective, to 
make available to people who are blind. disabled or elderly a 
program of state supplemental income. 

§8252. Program estab1isbed 

1. Authorized. The department shall provide a program of 
regular monthly state Supplemental income for people who are 
blind, disabled or elderly. Benefits under the program must be 
based on need and provided in supplementation of benefits 
provided by the United States Government to people who are aged. 
blind or disabled under Title XVI. Benefits must be provided to 
any person who. on account of blindness. disability or age. 
qualifies for federal supplemental security income provided 
pursuant to Title XVI and may. based on need. be provided to 
individuals who would. but for their income. be eligible for 
federal supplemental security income benefits. 

2. Standard levels. The department. to the extent allowed 
by Title XVI and regulations promulgated thereunder. shall 
establish standard levels of state supplemental income benefits 
for people who are blind. disabled or elderly. The benefits must 
be provided under a modified flat benefit system. and may vary by 
marital, status, and by living arrangements to the extent allowed 
by Title XVI and regulations promulgated thereunder. The 
benefits may not be based on individual budgeted need and may not 
vary by category or geographical area. Benefits for a couple. 
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except as provided under section 8255. subsection 1. paragraph B. 
must be equal to the Sum of the amount of benefit for an 
individual and 50~ of the benefit for an individual. 

3. Other programs. The department may also require. as a 
condition of eligibility. that any applicant for benefits or 
beneficiary under this chapter must apply for any income 
supplementation that may be available under any other federal or 
state programs operated pursuant to the provisions of the Social 
Security Act. if it reasonably appears that the applicant or 
peneficiary is likely to pe eligible for income ,supplementation 
under those other programs. 

§8253. Applying for benefits 

1m individual who is a resident of the State of Maine and 
who applies to the Social Security Administration for 
supplemental security income penefits pursuant to Title XVI must 
pe considered to pe applying for state supplemental income 
penefits provided under this chapter and for medical care 
penefits provided by the State of Maine pursuant to Title XIX of 
the Social Security Act. Eligipility of a person for any penefit 
must be determined in accordance with applicable laws of the 
United States and State of Maine. 

§8254. Standard 

The standard utilized to determine need must pe the cuuent 
annual pudget at the lower level of living for a retired couple 
as most recently determined py the United States Department of 
Lapor. Bureau of Lapor Statistics. for Portland. Maine. or 
pudgets that are consistent with such a pudget at the lower level 
of living. taking into account pudget variances by marital status 
and liVing arrangements permitted pursuant to Title XVI and 
regulations promulgated thereunder. 

§8255. Program benefits 

1. Combined benefits. The department shall take action. as 
necessary. to ensure that. within the limits of available funds. 
a state supplemental income benefit. when combined with a federal 
suoolemental security income benefit. will consist of such 
amounts that the Sum will: 

A. Increase the minimum monthly federal payment standard. 
in addition to that established pursuant to federal law. by 
an amount of at least $8 per month for an individual and $12 
per month for a couple: 

Page l49-LR3l02(1) 



4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

B. For an individual who resides in an adult foster home or 
boarding home. having a contract with the department for the 
provision of services to eligible residents, or nursing 
facility, as defined in Title 22-B, section 9001, in 
addition to the benefits provided under paragraphs A and C, 
provide sufficient income to allow the individual for 
personal needs an amount equal to at least $30 a month, plus 
an amount SUfficient to meet the monthly per resident 
payment rate as established by the department of the adult 
foster horne or boarding home in which the individual 
resides: and 

C. For a beneficiary who resides in a living arrangement 
that meets a living arrangement classification established 
by the department, but who does not reside in an adult 
foster horne or boarding home, in addition to the minimum 
federal payment level as adjusted pursuant to paragraph A, 
provide, based on that living arrangement classification, an 
amount not to exceed $42 per month for an indiyidual and $63 
per month for a couple. 

2. Participation limited. The limitation on eligibility of 
certain indiyiduals established in subsections (e)(i)(A) and 
(e) (i) (B) of section 1611 of Title XVI of the United States 
Social Security Act, as amended, applies to benefits proyided 
pursuant to this section. 

3. P!!;f!OOnts for boarding home ca{e. The following 
proyisions apply to payments for boarding horne care undu the 
program. 

A. If an agreement can not include payment leyels and 
,ya{iations of payment levels to proyide the indiyidual 
sufficient income to meet the monthly per resident payment 
rate for boarding home care. the depa{tment shall take any 
and all reasonable action necessary to the goal of 
achieying, within a reasonable time. a payment structure' for 
each boarding home that will permit execution of an 
agreement with the secretary for administration of all state 
supplemental income benefits. 

B. In ~he unfortunate and unlikely eyent that such an 
agreement can not be effected to proyide the indiyidual 
sufficient income as specified in subsection 1, paragraph B, 
the department may proyide a special grant wheneyer the 
benefit pursuant to subsection 1, paragraph B, is 
insufficient to meet the rate set for a boarding home. The 
department shall make the special grant preferably yia a 
yendor payment system or via payment to a payee designated 
by the indiyidual, Or if necessary, yia payment to the 
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indiyidual. Noting the intent of Title XVI of the United 
States Social Security Act. as amended. the administratiye 
efficiencies. and the substantial cost sayings to Maine 
taxpayers, it is the intent of the Legislature that the 
department shall take any and all reasonable action to 
obtain the approyal of the secretary for a system of yendor 
payments for the special grants. 

4. Priority of e:o;penditu{es. Appropriations ayailable for 
benefits provided in subsection 1 must be budgeted and authorized 
for expenditure by the department in a priority sequence. First, 
the ayailable appropdationmust be budgeted and expended to 
increase the minimum monthly federal payment, as specified in 
subsection 1. paragraph A. Second. any balance of the 
appropriation remaining after that budgeting must be budgeted and 
expended to proyide an individual sufficient income for personal 
needs, in accordance with subsection 1, paragraph B, and to meet 
the monthly per resident payment rate for adult foster and 
boarding home care as provided in subsection L paragraph Band 
subsection 3. Finally. any balance of the appropriations 
remaining after that budgeting must be budgeted and expended to 
provide benefits related to variations by living auangements as 
provided in subsection 1, paragraph C. 

S. Retroactive payments. Retroactive payments relating to 
benefits provided in subsection 1. paragraph B and subsection 3 
may not be made for any care provided priO{ to April 1. 1974. 
Retroactive payments relating to benefits p{oyided in subsection 
1. paragraphs A and C may not be provided for any period of time 
prior to July 1. 1974. 

6. Future changes in types of benefits. Changes in 
benefits are governed by the following proyisions. 

A. It is the declared intent of this chapter that. if it is 
proposed that benefits provided pu{suant to SUbsection 1 are 
to be increased on any future date. the proposal must 
recommend. and implementation of the increases must provide, 
that the benefits pursuant to subsection I. paragraph A must 
be increased. and the benefits pursuant to subsection 1-
paragraph B must b~ increased, rather than increasing 
beneF;ts Dursuant to subsection 1, paragraph C. 

B. On July 1st of every year, the sum of the monthly amount 
of any state supplemental income benefit authorized Qy 
sUQsection L paragraphs A and C, plus the amount of the 
minimum monthly federal supplemental security income in 
effect at that time must be increased by a perce'ntage amount 
egual to the percentage rise in the United States Consumer 
Price Index fo{ April 1st of that year over the level of the 
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Index for April 1st of the previous year plus any additional 
percentage amount as is recommended annually by the 
department. The increase may be made only to the extent 
appropriations are available. In determining the additional 
percentage amount. consideration must be given to the goal 
of reaChing. within a reasonable time. a benefit level equal 
to or consistent with the current budget at the lower level 
of living for' a retired couple established by the United 
States Department of Labor. Bureau of Labor Statistics. for 
Portland. Maine. 

If. on April 1st qf any year. the Sum of the monthly amount 
of any state supplemental payment authorized by subsection 
1. paragraphs A and C. plus the amount of the minimum 
monthly federal supplemental security income in effect at 
that time. is equal to or exceeds the amount reSUlting from 
12 divided into the current annual budget at the lower level 
of living for a retired couple as most recently established 
by the United States Department of Labor. Bureau of Labor 
Statistics, for Portland, Maine, or taking into account 
variances- by marital status and living arrangements as 
established by the department. a budget that is not 
inconsistent with that annual budget divided by 12, the 
increase prOvided on July 1st next following is limited to 
the percentage rise in the Consumer Price Index, 

§0256. Mandato~y pQYffients 

1. Amount of ·pQYffient. The department shall provide 
so-called "mandatory" state supplemental income payments to 
beneficiaries of the supplemental security income program who 
receive payments under the State's former aid to the aged. blind 
and disabled program based on eligibility established for the 
month of December. 1973. 

A so-called "mandatory" state supplemental income ben'efit. when 
combined with a federal supplemental security income benefit. 
must. to the extent required by federal law to qualify the State 
of Maine to receive federal matChing funds for medical care 
pursuant to Title XIX of the United States Social Security Act. 
as amended. and .to the extent funds are available, be at least 
egual to and in no event less than the level of payment to the a 
recipient effective for December. 1973. under the former state 
aid to the aged. blind and disabled program. based on eligibility 
for December. 1973. in accordance with standards of payment 
applicable to such aid. . 

2. Administration. Insofar as an agreement made purSUant 
to section 0301 pertains to so-called "mandatory" payments. it 
must provide that the department enter into an agreement with the 
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secretary under which the secretary, through the' Social Security 
Administration. on behalf of the State of Maine. shall administer 
the program of so-called "mandatory" state supplemental income 
benefits authorized in subsection 1. 

3. Applying for benefits. Persons who receive payments 
under the State's former aid to aged. blind and disabled program 
based on eligibility established for the month of December. 1973. 
may. if eligible. receive benefits provided pursuant to this 
chapter and for medical care benefits provided by the State of 
Maine pursuant to Title XIX of the United States Social Security 
Act, as amended. without filing an application for supplemental 
security income with the Social Security Administration. 

4. Inconsistent proyisioDs. The provisions of sections 
8252. 8254 and 8255 do not apply to so~cal1ed "mandatory" 
payments. If any provision of these sections is inconsistent 
with this section, this section, as it relates to mandatory 
payments. prevails. 

§0257. Personal needs of nursing facility (esidents 

In administering this chapter, the department shall ensure 
that eligible individuals residing in nursing facilitie~. as 
defined in section 9001. have at least $30 a month for personal 
~ 

§0250. Disqualification 

Any beneficiary of state supplemental income not 
administered by the secretary must be disqualified from receiving 
benefits unless the beneficiary files with the department. 
whenever the department requires it, information concerning 
income, assets and other conditions relating to the beneficiary's 
financial circumstances. 

SUBCHAPTER III 

ADMINISTRATION 

§8301. Ag{eement fo{ fede{al administration 

1. Ag{eement with sec{etanr. The department shall enter 
into an agreement with the secretary under which the secretary, 
through the Social Security Administration, on behalf of the 
State of Maine, shall administer the program of state 
supplemental income benefits authorized in sections 8252 and 
6256. The agreement must contain all requirements for. and 
limitations and qualifications on. state supplemental income 
benefits which Title XVI and regulations adopted thereunder. make 
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necessary in order to qualify the State for administration of 
state supplemental income benefits by the secretary. The 
agreement may include. but need not be limited to. provisions to 
implement the programs of state SUpplemental benefits pursuant to 
this chapter. The department shall take any and all reasonable 
action to ensure that the agreement contains provisions that the 
secretary administer the program. particularly as relates to 
processing of applications. receipt of benefits by eligible 
applicants. and hearing and reviews. in a manner that is timely 
and convenient to the applicant and beneficiary. 

2. Optional benefits. The department shall take any and 
all reasonable action necessary to effect an agreement with the 
secretary of administration of all state supplemental income 
benefits. To the extent that an agreement pertains to so-called 
"optional" state supplemental income benefits provided pursuant 
to section 8252. administration by the secretary on behalf of the 
State is effective for benefits payable beginning July I. 1974. 

§030Z. Hearings and review 

Regarding ,program benefits administered by the secretary. 
any individual who is or claims to be an eligible individual or 
eligible spouse pursuant to this chapter and is in disagreement 
with any determination concerning this chapter by the United 
States Department of Health and Human Services must be provided a 
hearing before the secretary in accordance with the hearings and 
review provisions of subsection (e). section 1631 of Title XVI. 

Regarding program benefits administered by the department. 
any individual who is aggrieved by an action taken by the 
department under this chapter may appeal in accordance with Title 
5. chapter 375. 

§0303. Fiscal procedures 

There must be advanced with the authorizatiOn of the 
department. from the State Treasury to the secretary. prior to 
the first day of each month. an amount equal to the secretary's 
estimate of state supplemental benefits authorized pursuant to 
this 'chapter for that month corrected for any adjustments 
resulting from benefits relating to any other month. The 
department Shall conduct. at least once each fiSCal year. an 
audit of benefits paid by the secretary under this section on 
behalf of the State. 

An agreement must specify procedures for making payments to 
the secretary and limitations on those payments. limits on state 
supplemental payments for' patients in health care facilities. 
provision for recoupment of oVerpayments. or' payments unlawfully 
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procured. of state supplementary payments. adjustments against 
future state payments on account of recoupment. and any other 
fiscal and quality control provision considered advisable by the 
department. 

§0304. Confidentiality 

Information concerning an applicant or beneficiary under 
this chapter must be held in strict confidence. The department 
and secretary may disclose or use the information only for 
purposes directly relating to administration of this chapter. 

§0305. Acceptance of federal provisions 

All provisions of sections 1611. 1612. 1613. 1614 and 1615 
relating to determination of benefits. and sections 1631. 1632 
and 1633 relating to procedural and general provisions. of Title 
XVI of the United States Social Security Act. as amended. are 
accepted and are deemed to apply to the program to the extent 
that they are required to conduct a state supplemental income 
program pursuant to this chapter. 

§0306. Unindorsed checks: procedure 

If. for any reason. a person eligible for state supplemental 
income is unable to endorse the check for the last payment 
approved prior to the person's death. the department may approve 
payment by the State of obligations incurred by the person for 
board and room in anticipation of the receipt of the check. 
Payments under this section must be authorized in accordance with 
the rules of the department. Any claim that may be ;oaid ~n~er 
this section must be presented to the department 1n wr1t1ng 
within 60 days of the date of the death of the eligible person. 

§0307. Balances of funds not to lapse 

Any balances of funds appropriated for the program of state 
supplemental income benefits authorized under this chapter may 
not lapse but must be carried forward from year to year to be 
expended for the same purpose, 

§8308. Emergency rulemaking 

In addition to any other rUle-making authority granted under 
this Chapter. the department may adopt emergency rules. The need 
to reduce benefits to eligible recipients and Payments to 
boarding homes via vendor payments in accordance with the 
appropriations made available for this purpose is considered an 
emergency for the purpose of emergency rulemaking. 
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CHAP'l'ER S07 

AID TO FAMILIES WITH DEPENDENT CHILDREN 

SUBCHAPTER I 

AUTHORIZATION: GKNERAL PROVISIONS 

§0401. Aid to dependent children 

The department may administer and operate a program of aid 
to dependent children in accordance with the United States Social 
Security Act, as amended. The department shall also implement 
and operate a program of aid to the dependent children of intact 
families with unemployed parents in accordance with 42 United 
States Code, Section 607, as amended. 

§0402. Definitions 

As used in this chapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. ASPIRE Program. "ASPIRE Program" means the Additional 
Support for People in Retraining and Education Program, an 
umbrella program that provides education. training and employment 
services to people who receive food stamps or aid to families 
with dependent children benefits. 

2. ASPIRE-JOBS Program. "ASPIRE-JOBS Program" means the 
Additional, Support for People in Retraining and Education - Job 
Opportunities and Basic Skills Training Program. The ASPIRE-JOBS 
Program is the component of the ASPIRE Program established 
pursuant to this chapter and the federal Family Support lIct of 
1988, Public Law 100-485, as amended, to serve exclusively people 
who receive aid to families with dependent children benefits. 

3. Recipient. "Recipient" means a person who receives or 
has been found eligible to receive aid to families with dependent 
children benefits under this chapter. 

§S403. Maine Aid to Families with Dependent Children Adyiso~ 
~ 

1. Duties. The Maine Aid to Families with Dependent 
Children Advisory CounciL as established by Title 5, section 
12004-1, subsection 36, shall advise the commissioner or the 
commissioner t s designee reaardincr education, training, job 
opportunities and other matters affecting recipients. 
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2. Members. The commissioner shall appoint the members of 
the council. Members must include at least the following: 

11. Two recipients of benefits under the lIid to Families 
with Dependent Children program: 

B. Qnli! [~B[~Ui~nt5.\tiy§ Q/: emplQYli!rS witbin tllli! St!:!t!;!1 

C. Qnli! [~L1[fuHi!ntatl:!le Qf Q[ganizeg l!:!l1Q[I 

!l. Qnli! [fU~[~G~Hlt~tiye Qf W2m~n'~ inte[estal and 

E. One or more representatives of organizations or agencies 
th!:!t h!:!vli! !;!xp!;!rili!nc!;! in !:!ddr!;!ssing th!;! training, li!ducatiQn 
!:!nd jQb n!;!eds Qf lQw-incQm!;! wQm!;!n. 

3. Training; !;!ducatiQn and placements. In Qrdu tQ b!;!lp 
r!;!cipi!;!nts Ql1t!:!in jQbs that c!:!n !;!liminat!;! tb!;!ir d!;!pli!ndli!ncy Qn 
public !:!ssist!:!nc!;!, th!;! cQuncil sll!:!ll: 

A. EncQur!:!g!;! th!;! dev!;!lQPmli!nt and !;!nsur!;! cQQrdin!:!tiQn Qf 
tr!:!ining, !;!ducatiQn !:!nd pr!;!!:!ppr!;!ntic!;!sbip prQgrams , 
sUPPQrtiv!;! s!;!rvic!;!s !:!nd r!;!m!;!di!:!l and pr!;!p!:!r!:!tQry prQgr!:!ms !:!t 
th!;! Univ!;!rsity Qf M!:!inli! Syst!;!m, thli! t!;!chnic!:!l cQll!;!g!;!s. tllli! 
St!:!t!;! Appr!;!ntic!;!ship !:!nd Tr!:!ining CQuncil !:!nd Qth!;!( 
institutiQns !:!nd prQgramsl 

B. EncQur!:!g!;! the Univ!;!rsity Qf M!:!inli! Syst!;!m, , th!;! t!;!cbnic!:!l 
Qth!;!r institutiQnS !:!nd prQgrams tQ prQmQt!;! cQll!;!g!!S !:!nd 
fn !;!duc!:!tiQn!:!l pl!:!c!;!m!;!nt fQr r!;!cipi!;!nts wllQ QPPQrtuni ti!;!S 

meet admission r!;!guir!;!m!;!ntsl !:!nd 

C. Est!:!l1lish proc~dur!;!s with t~!;!. gQ!:!l Qf !;!nsuring tll!:!t 
appropriate educat10n and tra1n1ng support resources, 
gr!:!nts-in-aid 'and schQlarships !:!r!;! m!:!d!;! !:!v!:!ilabl!;! tQ 
!;!ligi111!;! r!;!cipi!;!nts. 

§84Q4. Educ!:!tion. training or employment participation 
requirements 

All r!;!cipi!;!nts !:!re r!;!guired tQ Pi:!rticipate in !:!n !;!ducatiQn. 
tr!:!ining Qr !;!mplQym!;!nt prQgram in !:!ccQrd!:!nce witb thli! m!:!nd!:!t2fY 
particip!:!tiQn prQvisiQns Qf th!;! /:!;!deral Family Suppnt Act of 

'1988. Pul1Uc L!:!w 100-485. l!,S amli!nd!;!d, !:!nd in !:!ccQrd!:!nc!;! witb th!;! 
/:QllQwing prQvisiQns. 

1. Caring fQr child und!;!r 3 years of age. A r!;!cipi!;!nt is 
nQt r!;!quir!;!d tQ particip!:!t!;! in an !;!duc!:!tiQn, tr!:!ining or 
!;!mplQym!;!nt !:!ctiyity !:!s a cQnditiQn Q/: !;!ligibility fQr f!;!der!:!l Aid 
tQ Families with, D!;!p!;!ndent Cbildren if tbat r!;!cipi!;!nt is th!;! 
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parent or other relative of a child under 3 years of age who is 
personally providing care for that child. 

2. Families eligible for federal Aid to Families with 
Dependent Children by reason of unemploiJllent. If a family is 
eligible for federal Aid to Families with Dependent Children by 
reason of the unemployment of the parent who is the principal 
wage earner: 

A. One parent is eligible to be excused from mandatory 
participation based on the age of the child: and 

B. A parent who is under 25 years of age and who has not 
completed high school or an equivalent course of education 
must be given the choice of participatinq in educational 
activities directed at the attainment of a high school 
diploma, or its equivalent. in lieu of other required 
activities. 

3. Custodial parents under 20 years of age. A custodial 
parent who has not attained 20 years of age and who has not 
completed a high school education. or its equivalent. is required 
by the department to participate in an educational activity. 
elCcept that: 

A. A person personally providing care for a child under 6 
years of age is not required to accept employment for more 
than 20 hours a week: 

B. The department must establish criteria under which 
custodial parents who have not attained 18 years of age are 
exempt from the school attendance requirement: and 

C. A custodial parent who is 18 or 19 years of age may be 
required to seek and accept employment if: 

(1) That parent fails to make good progress in 
successfully completing educational activities: or 

(2) Prior to that parent being assigned to educational 
activities. the department determines that 
particiDation in educational activities is 
inappropriate for that parent, based on an educational 
assessment and the employment g"oa1 established in the 
individual's employability plan. 

§Si05. Exemptions 

1. Federal exemptions. A recipient may not be required to 
register for the ASPIRE-JOBS Program who would otherwise be 
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exempt from registration under the United States Social Security 
Act. 42 United States Code. Section 602. Subsection 19. 

2. Child with special needs. A recipient may not be 
required to participate in the ASPIRE-JOBS Program who has a 
child with special needs. A child with special needs means a 
child who has needs. professionally documented. related to 
physical disabilities. mental illness. mental retardation. 
developmental delays or disabilities. or emotional or behavioral 
problems. 

S8i06. Mutual agreement 

During the ASPIRE JOBS Program referral process. a 
representative of the department and each individual who is 
determined to be a mandatory participant under 42 United States 
Code. Section 602(a)(19) or who volunteers to participate in the 
ASPIRE-JOBS Program shall sign a form, referred to as a mutual 
agreement. The mutual agreement must outline the requirements of 
the individual to participate in the ASPIRE-.JQBS Program when the 
program is able to provide services necessary for the individual 
to participate in that individual's employability plan. 

§8407. Eligibility for federal Aid to Families with Dependent 
Children based on unemplOifflent 

To determine eligibility for federal Aid to Families with 
Dependent Children based on the unemployment of the principal 
wage earner, the department shall consider a qualifying guarter 
of work to include a calendar quarter in which the individual 
attended, full time, an elementary school. secondary school or 
vocational-technical training course designed to prepare the 
individual for gainful employment, or in which the individual 
participated in a training program under the federal Job Training 
Partnership Act. 29 United States Code, Section 1501. 

§8408. Extended medical assistance 

The department shall administer a program of extended 
eligibility for medical assistance in accordance with the federal 
Family SUpport Act of 1988, Public Law 100-485. as amended. 
subject to the following. 

1. Extension of med"ical assistance. The department shall 
provide for the extension of medical assistance without requiring 
any reapplication for benefits. 

2. Premiums: COPSliJllents: deductibles. In accordance with 
federal law. the department may require participants whose net 
family income exceeds 133'\, of the federal poverty level and is 
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less than 185, of the federal poverty level to pay a premium not 
to exceed 3'\. of their net family income < less the child care 
deduction. 

3. Scope of services. The department shall provide thg 
samg scopg of medical assistancg to thg individual as provided 
when thg family was rgcgiying fgdgral Aid to Familigs with 
Pgpgndgnt Childrgn cash assistancg. 

§8409. Transitional support services! child care! transportatiop 

1. Transitional child cargo Thg dgpartmgnt shall gstablish 
a program to providg transitional child carg whgn thg sgryicgs 
arg ngcgssary for an indiyidual' s gmploymgnt < whgn a family has 
ceased to rgcgiye fgderal Aid to Familigs with Pepgndent Children 
as a result of increased hours of, or increased income from, 
employmgnt or by rgason of thg gxhaustion of the earMd incomg 
disrggard usgd in detgrmining bgngfit amounts in thg fgdgral Aid 
to Familigs with Pgpgndent Childrgn program. Thg transitional 
child carg program must: 

A. Proyidg for thg actual cost of child carg, less 
participant contribution, up to thg maximum allowable ratg 
gstablishgd in Mction 8603 for a period of 12 months in 
accordance with thg fgdgral Family Support Act of 1988, 
Public Law 100-485, as amgndgd! 

B. Giyg thg participant thg child carg transitional bgngfit 
as a dirgct paymgnt; and 

C. Rgquirg contribution by thg participant toward thg cost 
of that carg, A family with housghoid incomg that gquals Or 
is less than 133'\. of thg fgdgral poygrty 19y9l is 
rgsponsiblg for contributing $1 pgr child pgr wggk towards 
that family's child carg gKpgnsgs. A family with housghold 
incomg in gxcgss of 133'l. of thg fgdual povgrty 19y9l is 
rgsponsibig for contributing 3'\. of the housghold income 
toward thg cost of that family' s child care gxpgnsgs. Thg 
family's contribution may be waived, except for a nominal 
amount, when adqitional child care assistance is necessary 
to assist thg family in maintaining gmploymgnt during the 
transitional pgriod authorizgd by thiw sgction., 

2. Transitional transportation sgryices. Thg departmgnt 
shall proyidg limitgd transitional transportation bgngfits to 
meet gmploymgnt-relatgd costs to ASPIRE-JOBS participants who 
hayg lost gligibility for Aid to Familigs with Pgpgndgnt Childrgn 
bgngfits dug to gmploymgnt. Bgngfits must bg proyidgd for 90 
days fOllowing loss of Aid to Families with Pgpgndgnt Childrgn 
gligibility. The dgpartmgnt may adopt ruigs that imposg a wggkly 
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limit op available transitional transportation benefits and 
rgquire a contribution from gach participant toward the cost of 
transportation. 

§84l0. Assistance for negdy full-timg studgnts 18 to 21 years of 

.iMm 

Thg commissioMr shall gstablish an assistancg program for 
ngedy children oyer 18 and undu 21 ygars of agg who are in 
full-time attendance in a sgcondary school. The program must be 
opgratgd for thosg who fail to mggt thg agg requirgment for the 
Aid to Familigs with Pgpgndgnt Childrgn program undgr thg United 
States Social Sgcurity Act, but otherwisg qualify for that 
program. Excgpt for thg age rgguirgment. all provisions of thg 
Aid to Families with Pgpgndent Childrgn program, including the 
standard of nggd and the amount of assistancg, must apply to thg 
program gstablishgd pursuant to this sgction. Thg commissioner 
shall adopt rules in accordancg with the provisions of this Titlg 
to administgr thg program. 

§8411. Assistance to first-timg pregnant vomen 

Any first-timg prggnant woman who is othgrwisg eligiblg for 
assistancg undgr this chaptgr, gxcgpt that shg has no dgpgndgnts 
undgr 18 ygars of agg is gliqiblg for thg monthly bgngfit for one 
eligiblg pgrson' if thg mgdically substantiatgd gxpgctgd datg of 
thg birth of hu child is not morg than 90 days following thg 
datg thg bgngfit is rgcgiyed. 

§8412. Emgrggncy assistance 

Thg dgpartmgnt, at thg discrgtion of thg cornmissioMr. may 
establish and operate a program of emergency assistance to needy 
familigs with childrgn within thg Unitgd States Social Sgcudty 
Act, Titlg IV-A, Sgction 406(g), and any amgndmgnts and additions 
thgrgto. Thg dgpartmgnt may not gxpgnd morg than $750 ,000 of 
statg general assistancg funds for the purposgs of coygring thg 
cost of thg program. 

This program must proyidg bgngfits to nggdy familigs with 
childrgn in gmerggncy situations in which the family is depriygd 
of thg basic necessitigs gssgntial to thgir support. including, 
but not limitgd to, utility tgrminations. lack of adgguatg 
shgltgr, firg and othgr natural disastgrs. In dgtgrmining what 
constitutgs an gmgrggncy with rgspgct to utility tgrminations. 
the dgpartrngnt shall grant assistancg whgn an othgrwisg qualified 
family has' rgceiygd a disconngction noticg and has gxhaustgd 
thgir ability to nggotiatg and pay thg turns of a rgasonablg 
pavmgnt arranggmgnt. Thg program may not bg usgd to supplant 
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local responsibility for operating or funding a general 
assistance program. 

The department may establish eligibility guidelines and 
limits on services covered under, this program. 

§8413. Special needs pazment for recipients with excessive 
sMIte,; costs 

1. Amount of payment. The department shall proyide a 
special housing allowance in the amount of $75 per month for each 
assistance unit to recipients whose shelter expenses for rent. 
mortgage or similar payments, property insurance and property 
taxes equal or exceed 75~ of their monthly assistance unit 
income. Effectiye July 1, 1994 the special housing allowance is 
limited to $50 per month for each assistance unit. For purposes 
of this sUbsection "monthly assistance unit income" means the 
total of the unit's Aid to Families with Dependent Children 
monthly benefit, plus income countable under Aid to Families with 
pependent Children program rules, plus child support receiyed by 
the unit, excluding the so-called $50 pass-through payment. 

2. Federal approval. In the event that federal approval 
for the Aid to Families with Dependent Children housing special 
needs pazment described in this section is not giyen, the 
department is directed to negotiate with the appropriate federal 
agency to seek approyal. Notwithstanding any other proyision in 
this section, the department may implement a different method or 
standard for determining the housing special need for the 
purposes of obtaining federal approval, if the target population 
described in subsection I receives substantially the same 
benefit. The department shall consult with adyocates for 
recipients during any negotiations with a federal agency for 
approyal of the housing special needs pazment. 

§8414. Households headed'by minor parents 

An otherwise eligible minor parent is required as a 
condition of eligibility for federal Aid to Families with 
Dependent Children to reside with a parent Or other legal 
guardian. 

§8415. Earned income tax credit 

The department shall advise applicants and recipients of Aid 
to Families with Dependent Children regarding the federal earned 
income tax credit, including the' opportunity to receiye it as an 
advanced payment. 

50 §8416. Fraud in obtaining aid, ciyil recove~y 
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Any Sums paid to or in behalf of any person under section 
8007, 8008, 8401. 8404, 8405, 8407, 8408, 8409. 8603 or 8604, as 
a result of any false statement. misrepresentation or concealment 
of assets or income. may be recoyered in a ciyil action brought 
by the department against the person to whom the money was paid. 

§8417. Substantiation of eligibility 

The department shall appropriately substantiate the facts 
supporting eligibility stated in any application for aid to 
families with dependent children before approying the application. 

"Appropriately substantiate" means that the department must 
assure itself of the eligibility of the family for public 
assistance benefits. To obtain such assurance, it shall contact, 
as appropriate, the local town official in the town of residence, 
banks or sayings institutions. yital records. specific public 
court files, or similar sources. 

§8UD. Appeals 

1. Hearing. Any person who is denied public assistance 
under this chapter, or who is not satisfied with the amount of 
public assistance allotted to that person, or is aggrieyed by a 
decision of the department made under this chapter, or whose 
application is not acted upon with reasonable promptnes's, may 
appeal to the commissioner, who shall proyide the appellant with 
reasonable notice and opportunity for a fair hearing. The 
commissioner or the COmmissioner's designee shall hear all 
evidence pertinent to the matter at issue and render a decision 
within a reasonable period after the date of the hearing. The 
hearing must be held in accordance with Title 5, chapter 375. 

2. Notice. Any action related to the grant, denial, 
reduction. suspension or termination of public assistance 
prOyided under this chapter must be COmmunicated to the applicant 
or recipient in writing, must include the specific reason or 
reasons for the action and must state that the person affected 
has a right' to a heating. 

§D419. Disbursements 

1. Car~ing account for unexpended balances. 
Notwithstanding any other proyision of law, funds appropriated 
for the aid to families with dependent children account may not 
be transferred from that account and may not lapse at the end of 
a fiscal year, but mUst be carried forward from year to year to 
be expended for the Same purpose. All unexpended balances of the 
account must be expended pursuant to subsections 3 and 4. 
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2. funds to support positions authorized. Funds to support 
positions authorized must be taken from savings realized by 
reduced error rates for ineligible payments and overpayments made 
to recipients and on behalf of recipients. No reduction in 
maximum payments as defined 'in the Maine Public Assistance 
Manual. chapter II. section D, page 3 may be made for the purpose 
of funding staff. 

3. Analvsis of unexpended balance. Each month. from the 
savings resulting from the error rate, the aid to families with 
dependent children ~ccount .m~st be analyz.ed to deter"!ine if t~e 
unexpended balance 1S sufhc1ent to pronde for an 1ncrease 1n 
]?ayment maximums. The balance to be analyzed is the balance as 
of the most recent month for which data is available. ]?referably 
the 2nd month ]?receding the month in which the analysis is made. 

4. Payment maximums. Payment maximums must be increased 
when the unexpended balance of the account is sufficient and when 
the amount of the monthly payment maximum does not exceed an 
amount consistent with 1/12 of the annual lower level budget for 
a family of 4 peo]?le com]?uted for Portland. Maine. by the United 
States Department of Labor. Bureau of Labor Statistics. Subject 
to the availability of funds. the increase may be no less than 5~ 
of the current ]?ayment maximum rounded to the nearest dollar and 
must be effective with checks issued the first month following 
the CUrrent month and must be continued for the balance of the 
fiscal year. If the unexpended balance is not sufficient to 
]?rovide for an increase. it must be ex]?ended to continue ]?ayments 
at current levels. 

5. Payment priority. Payments made on behalf of the 
de]?artment for aid to families with dependent children and for 
foster care have priority over other payments and must be made 
without delay whether or not they are ]?UrSuant to a state plan or 
contract under 45 Code of Federal Regulations. Part 23. The 
department shall cooperate with other' state agencies to 
accomplish priority payments. 

§8420., Report of commissioner 

The commissioner shall report by January 15 annually. to the 
joint standing committees of the Legislature having jurisdiction 
over human resource matters and appropriations matters: 

1. Amount needed to raise standard of need. The amount 
reguired to raise the standard of need by the amount of increa~ 
in the Consumer Price Index in the previous calendar year: 
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2. Difference: standard of need. The difference between 
the standard of need as compared with a full contemporary and 
adeguate standard of living as measured by the United States 
Bureau of Labor lower liVing standard: and 

3. Increase to meet contemporary standard of liVing. The 
amount of additional increase that would be required to meet the 
contemporary standard of living within 5 years. 

10 §8421. Notification to the Legislature 
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The department shall notify the joint standing committee of 
the LegiSlature haying juriSdiction over human resource matters 
of any request for waivers from the United States Department of 
Health and Human Services or any other federal agency concerning 
the implementation of cha]?ters 1053. 1053-A. 1054 and 1054-A. 

SUBCHAPTER II 

RESPONSIBILITY OF PARENTS 

§8501. Parental responsibility 

The ]?arents of a child receiving aid to dependent children 
are. if of sufficient ability. responsible for ]?artial'or total 
support of that child. In determining the ability of the 
parents. their assets as well as their inc'ome must be considered. 

The department may bring proceedings in the District Court 
or Superior Court in the county where the child resides or in the 
county where the parent may be found to compel any person liable 
under this section to contribute to the support of any child 
receiving aid. if after reasonable efforts on the part of the 
department. voluntary cOntributions have not been made. The 
department shall bring the action as a petition for SU]?]?ort upon 
not less than 7 days' notice. The court may order either one or 
both parents of the child to contribute to the support of the 
child Sums payable weekly or monthly as determined in accordance 
with Title 19. chapter 7. subchapter I-A. and may enforce 
obedience by appropriate decrees. execution issuing for the sums 
when payable. An order for child support under this section may 
include an order for the Payment of part or all of the medical 
expenses. hospital expenses and other health care ex]?enses of the 
children or an order to provide a ]?olicy or contract for coverage 
of those expenses. When the defendant is committed to jail on 
execution under this section. the county having jurisdiction of 
the process shall bear the expense of the defendant's commitment 
and support. The defendant may petition the court issuing the 
execution for relief. Upon receipt of a petition. the court. 
after due notice to the department and hearing on the petition. 
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may order the defendant' s discharge from imprisonment on terms 
and conditions as justice requires. 

§8502. Locating those liable for'support of dependents 

To assist in locating parents who haye deserted their 
children and other persons liable for support of dependents. the 
department may request and receiye information from the records 
of all departments, boards. bureaus and other agencies of this 
State, Departments. boards, bureaus anp other agencies are 
authorized to proyide information necessary for this purpose. 
Only information directly bearing on the identity and whereabouts 
of a person owing or asserted to be owing an obligation of 
support may be requested and used or transmitted by the 
department pursuant to the authority conferred by this section. 
The department may make the information ayailab1e only to public 
officials and agencies of this State, other states and the 
political subdivisions of this State and other states seeking to 
locate parents who have deserted their children and other persons 
liable for support of dependents for the purpose of enforcing 
their liability for support. 

§8503. Disclosure of information in medical support recoupment 
and child support cases 

1. Definitions. As used in this section, unless the 
context otherwise indicates, the following terms haye the 
following meanings. 

A. !'Assets" means any interest in real or personal property. 

B. "Dependent child" has the same meaning as in Title 19, 
section 493. 

c. "Earnings" has the same meaning as in Title 19, section 

tiL. 

D. "Medicaid recipient" means an indiyidual authorized by 
the department to receiye seryices under the proyisions of 
the United States Social Security Act. Title XIX and 
successors to it. 

E, "Person" has the same meaning as in Title 19, section 
~ 

F. "Responsible parent" has the same meaning as in Title 
19. section 493. 

2. Request for information concerning responsible parents. 
Except as proyided in subsection 5, the department may request of 
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any person information relating to the following matters 
concerning a responsible parent or alleged responsible parent: 

A. Complete name; 

B. Social security number; 

C. Date and place of birth; 

p. Present and past employment status; 

E. Earnings; 

F. Current or last known address: 

G. Assets: 

H. Ayailability and description of present or preyious 
health insurance coyerage for a dependent child; and 

I. Health insurance benefits paid or applied for under a 
policy of health insurance for a dependent child. 

3. Request for information concerning present and former 
Medicaid recipients. The department may request of any person 
information relating to the following matters concerning a 
present or former Medicaid recipient: 

A. Availability and description of health insurance 
coyerage for a present or former Medicaid recipient; and 

B. Health insurance benefits paid or applied for under a 
policy of health insurance for a present or former Medicaid 
recipient. 

4. Demand for information. If, a response to a request 
under subsection 2 or 3 is not received by the department within 
2 weeks of its mailing by regular mail, the department may serye 
~ demand,upon the person to whom the request was directed for the 
1nformat10n sought, The demand may be seryed by certified mail, 
return receipt requested, or by seryice in hand as specified in 
the Maine Rules of Ciyil Procedure, except that a demand may be 
seryed by any authorized representatiye of the commissioner. 

5. Limitation. If an alleged responsible parent is a 
putatiye father of a child conceiyed and born out of wedlock, a 
request or demand i9 limited to information relating to the 
following matters concerning the alleged responsible parenti 

A. Complete name; 
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B. Date and place of birth: 

C. Present and past employment status: 

P. Social security number: and 

E. Current or last known address. 

6. Immunitv from liability. Any person may disclose to the 
department any of the information described in subsection 2 or 3 
that is sought in a request or demand by the department. the 
disclosure of which is not prohibited by federal or state statute 
or which is not priyileged under the Maine Rules of Eyidence. 
without incurring any liability to any other person because of 
the disclosure. 

7. Affirmation of responses. The department may require 
that a response to a request or demand be affirmed under the 
penalties for unsworn falsification under Title l7-A. section 453. 

8. Facilitation of respoDses. A request or demand must 
contain or be accompanied by a business-reply or prepaid 
self-addressed envelope. 

9. Notice. At the time that the department makes a demand. 
it shall notify the responsible parent or alleged responsible 
parent by regular mail to the last known address. 

10. Penalty for knowing failure to respond or for knowing 
failure or knowing refusal to disclose. The penalty for knowing 
f~ilure t? resl?ond or for knowing failure or knowing refusal to 
d1sclose 15 governed as follows, 

A. Knowing failure to respond to a demand for information 
within 10 days following the date of service of the demand 
is a civil violation for which a forfeiture not to exceed 
$1.000 may be adjudged. 

B. Knowing refusal or knowing failure to disclose to the 
department any of the information described in subsection 2 
or 3 that is sought in a demand for information by the 
department. the disclosure of which is not prohibited by 
federal or state statute. or which. is not privileged under 
the Maine Rules of Eyidence. is a ciyil yiolation for which 
a forfeiture not to exceed $1.000 may be adjudged. 

11. Confidentiality of information: unlawful dissemination: 
penalty. All information collected in connection with the 
department's child support enforcement actiyity and medical 
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support recoupment pursuant to this section is confidential and 
ayailable only for the ·use of appropriate departmental personnel 
and legal counsel for the department in carrying out their 
functions. A person is guilty of unlawful dissemination if that 
person knowingly disseminates information in violation of this 
subsection. Unlawful dissemination is a Class E crime. which. 
notwithstanding Title 17-A. section 1252. subsection 2. paragraph 
E. is punishable by a fine of not more than $500 or by 
impriSOnment for not more than 30 days, 

SUBCHAPTER IU 

ADDITIONAL supPORT FOR PEOPLE IN RETRAINING . 
AND EDUCATION - JOB OPPORTUNITIES AND 

BASIC SKILLS TRAINING PROGRAM 

§860l. ASPIRE-JOBS Program: general provisions 

1. Establishment: administration. The ASPIRE-JOBS Program 
is established. The department shall administer the program. 

2. Purpose. The purpose of the "SPIRE-JOBS Program is to 
proyide services and support to recipients and to reduce 
dependence on public assistance to the extent that adequate 
funding is ayailable for that purpose. The principal goal is to 
assist the recipient in securing stable employment that pays 
wages sufficient to maintain adequate familY income without 
public assistance and to increase the basic life skills and 
self-confidence of the recipient. 

3. Decision making authority x-eserved to department. If 
federal law requires the· department to make an "SPIRE-JOBS case 
decision, the authority to make that final decision is reserved 
to the department. 

4. Pux-chase of services. The department may contract with 
public and priyate aaencies and indiyiduals to deliver 
employment. training and other seryices for program participants 
consistent with the purposes of the program. Program funds may 
not be used to purchase services from an agency under this 
subsection that are ayailable on a nonreimbursable basis. if 
those nonreimbursable seryices meet the needs of a program 
participant. 

5. Monitoring of contract agencies. If the department 
contracts for the provision of program seryices under this 
subchapter. it shall monitor each contract agency at least 
annually to ensure COmpliance with this section and section 8603 
to ensure compliance with the contracts entered into by the 
parties and to ensure that quality seryices are provided for 
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program participants. The department shall adopt rules in 
accordance with the Maine Administrative Procedure Act by which 
satisfactory performance is measured. The rules must identify 
the circumstances under which sanctions, including contract 
suspension, reduction or termination, are applied. 

6. Rural access. The department shall adopt rules in 
accordance with the Maine Administrative Procedure Act to provide 
access to ASPIRE-JOBS Program services for recipients living in 
rural areas. Services must be provided on an equitable basis 
thrQughout the State. Access to these services may be reasonably 
limited by the department due to factors such as availability of 
staff and fundinq. The rules adopted by the department must 
include, in addition to other methods necessary to achieve this 
goal, adequate provisions for itinerant service stationing. 

7. Readability. All notices, applications and decisions 
intended to be read by ASPIRE-JOBS Program applicants' or 
participants must be designed to be easily understood and must 
have a readability score, as determined by a recognized 
instrument for measuring ?dult literacy. equivalent to no higher 
than a 6th grade reading level. 

O. Availability of funds. Nothing in this subchapter 
requires a department. ·agency. institution or program to obligate 
or expend funds beyond existing funds available to them for these 
purposes. The department shall adopt rules in accordance with 
the Maine Administrative Procedure Act that include methods for 
limiting or reducing services when adequate resources are not 
available. 

9. Rules. The department shall adopt rules in accordance 
with the Maine Administrative Procedure Act for the 
implementation of this subchapter. Rules governing services 
provided under this subchapter apply equally to all participating 
recipients, whether those services' are provided by the department 
or any other agency, organization' or individual providing 
ASPIRE-JOBS Program services to participants. . 

10. Annual rgport. Thg department shall submit a rgport by 
March 15th annually to thg joint standing committeg of the 
Legislature having jurisdiction over human resources matters. 
The report must includg thg number of ASPIRE-JOBS Program 
participants who are rece2V2ng pretraining and job search 
services and must specify thg specific services provided and the 
agencies providing those servicgs. A copy of the rgport must be 
submitted to the Officg of the Executive Director of the 
Legislativg Council. . 

§06Q2. Sanctions 
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An individual may' not be sanctioned under ASPIRE-JOBS 
Program or aid to families with dependent children for failure to 
part~c~pate .in the ASPIRE-JOBS prog~am if that failure to 
part1c1pate 1S based on good cause. Good cause for failure to 
participate in this program must be found when there is 
reasonable and verifiable evidencg of: 

1. Illngss or incapacitation. The individual's illness, 
incapacity or advanced age, or the illness or incapaCity of a 
household member, that rgquires the individual to provide care in 
thg home: 

2. Sgxual harassment. Sexual harassment at a 
program-approved component: 

3. Court-requirgd appearancg: incarceratiop. 
Court-required appearance or incarceration: 

4. Lack of supportivg sgrvices. Lack or breakdown of 
necessary supportive services such as child care or 
tkansportation with no appropriate alternatives available: 

5. Inclgmgnt wgathgr. Inclgment weather that prevents the 
individual from traveling to an activity when the weather is 
severe enough to prevent other individuals from traveling to the 
same activity: 

6. Assignment to anOthgr activity. Assignment by the 
department to an activity or component that has not been made 
part of the individual opportunity service contract: 

7. RlmIotgngss. Participation that requirgs the individual 
to travel outside the individual's immediate geographic area, 
defined as an area within a 2-hour kound tkip commutg: 

8. Crisis or special circumstancg. A crisis or special 
circumstance that causes an individual to be absent from or 
discontinue a department activity about which the department has 
been advised and has detgrmined to constitute good cause: 

9. Caretakgrs of childrgn under 6 ygars of agg. Assignment 
by the department to an activity that would require the 
individual to work more than 20 hours per week. if the individual 
is a parent or relative personally Noviding care fn a child 
under 6 years of age: 

10. Ngt loss of cash inco!!!!!. Employment resultinq in the 
family of the individual experiencing a net loss of cash income: 
.Q£ 
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11. Other oood cause. Any other reason resulting in 
failure to participate that is beyond the control of the 
individual or that a reasonable person would determine, to be good 
=.... 

S0603. Program requirements 

1. Notice of program assistance. The department shall 
provide written notice to all applicants for and recipients oJ; 
the Aid to Families with Dependent 'Children program of the range 
oJ; education, employment and training opportunities, and the 
types of support serVices, including transitional support 
services and medical assistance, available under the ASPIRE-JOBS 
Program, together with a statement that all participants may 
apply for those opportunities and services. 

2. Application: decision. Notwithstanding any prOV1S10n 
contained in an emploYability development plan, all participants 
must be given the opportunity to apply J;or any education, 
training and support serVices at the oJ;J;ice oJ; the program 
prOVider serving the area in which that individual lives. The 
program provide'r shall issue a written dMision promptly, in 
accordance with rules adopted by the department, on all 
applications and shall include the type and amount oJ; assistance 
that has been authorized or denied. The participant must be 
given, in writing the reasons and specific rules supporting a 
deni~l. an? an exp.lanation ?J; the .individual' s right to request a 
conc111at10n meet1ng, a J;a1r hear1ng, or both. For the purposes 
of this subsection, "participant" means a recipient who has 
completed the ASPIRE-JOBS Program orientation and has been 
informed by the department that funds are available to provide 
ASPIRE-JOBS Program services to the recipient. 

3. Case management services. The department shall provide 
case management services to individuals participating in the 
ASPIRE-JOBS Program. The department shall adopt rules in 
accordance with the Maine Administrative Procedure Act defining 
or describing those services. 

4. Assessment. Each participant's case manager shall 
conduct an individualized assessment to determine that 
individual's education, training and employment needs in 
accordance with the federal Family Support Act of 1988, Public 
Law 100-485, as amended. 

5. EmploYability plan. An employability plan must be 
adopted in accordance'with the Family Support Act of 1988, PUblic 
Law 100-485, as amended, for each individual who has completed an 
ASPIRE-JOBS Program orientation. 
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6. Individual opportunity service contract. To the extent 
that 'sufficient funds. training sites and employment 
opportunities are reasonably available. the department and a 
participant in the ASPIRE-JOBS Program shall enter into an 
individual opportunity service contract that reflects, to the 
maximum extent possible. the PnJ;uence of the partiCipant and 
the services offered by the program. The individual opportunity 
service contract must inclUde the individual's education. 
training and employment plan and the support services necessary 
to participate in that plan in accordance with the federal Family 
Support Act, of 1988. Public Law 100-485. as amended. The 
participant's fi rst individual opportunity service contract must 
be established promptly in accordan'ce with rules adopted by the 
department. The rules must provide for an expedited procedure 
for the development of the individual opportunity service 
contract when necessary to meet the participation or enrollment 
requirements of an educational institution or training program. 

7. Education. training and emplQyment services. The 
ASPIRE-JOBS Program shall make available a broad range of 
education, training and employment services in accQrdance with 
section 8601 and the federal Family Support Act of 1988, PUblic 
Law 100-485, as amended. These services and activities must 
inclUde all of those services and activities offered by the 
Additional Support J;or PeQple in Retraining and Education Program 
on October I. 1989. This section does nQt prohibit the 
department from purchasing equivalent services from providers 
other than those from whom thQse services were purchased OD 

October I. 1989. When a particular approved education or 
training service is available at comparable guality and cost. 
including the cost of support services, and the implementatiQn oJ; 
the employability plan would nQt be unreasonably delayed, the 
program participant may choose to enroll for that service with 
the proVider of that person's prderence. U this decision is 
not mutually agreed to by the participant and the case manager, 
the decision must be reviewed by the case manager's supervisor, 
These services do nQt include reimbursement for the cQst of 
tuition or mandatory fees for postsecondary education unleSs; 

A. The participant is unable to secure other educational 
funding needed to complete the participant's individual 
opportunity service contract due to: 

(1) Poor credit as determined by the educational 
funding source: or 

(2) The consideration by the educational funding source 
oJ; resources from past years that are not actually 
available to the participant; 
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B. In the determination of the department. failure to pay 
the tuition or fee would result in higher ASPIRE-JOBS 
Program costs to achieye the participant's approyed goal: or 

c. The participant meets an exception specified in rules 
adopted by the department. 

When a substantially similar postsecondary education or training 
program of comparable guality is ayailable at both a public and 
priyate institution. within a reasonable commuting distance for 
the participant. the department may choose to approve the program 
offered at the public institution if the participant's program 
can be completed at less cost at the institution. 

A person may not be discouraged from participating in a 4-year 
postsecondary program if such a program is appropriate for the 
participant and consistent with the goals of the ASPIRE JOBS 
Program, 

O. Provision of support services. Payment for support 
services must be furnished promptly in accordance with rules 
adopted by the department to. or on behalf of. eligible 
indiyiduals as agreed to in the employability plan. The rules 
must provide for an expedited procedure for payment for support 
services when those services are immediately necessary to enable 
the participant to participate in an approyed education. training 
or employment plan. 

The support services required to participate in the employability 
plan must be specified in an individual opportunity seryice 
contract. and each participant must receiye the support seryices 
prescribed in that contract. which may include respite care. 

9. Child care during participation in employment. education 
and training. The department shall provide child care in 
accordance with the federal Family Support Act of 1988. Public 
Law .100-485. as amended. when the child care is necessary to 
permit a federal Aid to Families with Dependent Children eligible 
family member to participate in the ASPIRE-JOBS Program. 

The department shall provlde an ASPIRE-JOBS Program part,icioant·s 
actual cost for child care up to the maximum rate authorized by 
federal law. In determining the maximum rate. the State shall 
use a method that results in an amount that equals. or most 
closely approaches. the actual market rate in different regions 
of the State for yarious types of child care services receiyed by 
families in the State'participating in the ASPIRE-JOBS Program. 

'50 §0604. Voluntary particiPants giyen priority 
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1. First priority given to targeted recipients who 
yolunteer. Recipients who are within one of the target 
populations of the federal Job Opportunity and Basic Skills 
training program. or JOBS. or are eligible on the basis of 
unemployed parent status and who yolunteer to participate in the 
ASPIRE-JOBS Program. must be giyen first consideration for 
seryices. The federal JOBS target populations are' indiyidual-s 
who: 

A. Haye receiyed federal Aid to Families with Dependent 
Children for any 36 of the preceding 60 months: 

B. Are custodial parents under 24 years of age who: 

(II Haye not completed a high school education and are 
not enrolled in high school at the time of application: 
Q£ 

(21 Had little or no work experience in the preceding 
year: or 

C. Are 'members of families in which the youngest child 
because of age is within 2 years of being ineligible for 
federal Aid to Families with pependent Children. 

2. Mandatory participation to meet federal mandates. 
Recipients who do not yolunteer may be reguired to participate in 
the ASPIRE-JOBS Program only in order to meet the federal 
participation reguirements necessary to receiye enhanced federal 
matching funds under the federal Family Support Act of 1988. 
Public Law 100-485. or its successor. 

,3. Voluntary participation when federal mandates are 
exceeded. Recipients who volunteer regardless of their JOBS 
target status to participate in the ASPIRE-JOBS Program must be 
giyen priority for program seryices. 

4. Order of service. Recipients who yolunteer for the 
ASPIRE-JOBS Program must be seryed in order of date of 
participation in ASPIRE-JOBS Program orientation in accordance 
with this section: except that nothing in this section prohibits 
the department from making use of services for yolunteers when 
the ASPIRE-JOBS Program matching expenditure for that seryice is 
ayailable from another bureau or agency or the seryice is 
ayailable at no cost to the ASPIRE-JOBS Program. Any such 
seryice must be offered to participants in order of the date of 
their participation in ASPIRE-JOBS Program orientatjon. 
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5. Exception. 'Notwithstanding subsection 4. the department 
may use up to 20'\, of ASPIRE-JOBS Program funds to serye _ persons 
regardless of their date of participation in the ASPIRE-JOBS 
Program orientation. The department may also use ASPIRE-JOBS 
Program funds to serye persons regardless of their date of 
participation in the ASPIRE-JOBS Program orientation when, other 
orgapizations or agencies proyide benefits to that particij;!ant 
that are egual to or greater than the value of services that the 
person is eligible to receive under the rules of'the ASPIRE-JOBS' 
Program. This sUbsection is repealed June 30. 1994. 

§8605. Self-initiated training 

1. Participation requirement satisfied. If a recipient is 
attending. in good standing. an institution of higher education 
or a school or course of vocational or technical training 
consistent with the individual's employment goals and is making 
satisfactory progress in that institution, school or course at 
the time the recipient would otherwise COmmence participation in 
the ASPIRE-JOBS Program. that attendance constitutes satisfactory 
participation for the purposes of 42 United States Code. Section 
602(a)(19) • 

2. Education. training and emplQ~nt services. The 
department rules pertaining to education. training and employment 
services for ASPIRE-JOBS Program participants apply egually to 
persons who are in self-initiated training at the time -those 
persons would otherwise commence participation in the ASPIRE-JOBS 
Program. 

CHAPTER 809 

MUNICIPAL GENERAL ASSISTlINCE 

§9l0l. Definitions ' 

As used in this chapter. unless the context otherwise 
indicates. the following terms haye the following meanings. 

1. Basic necessities. "Basic necessities" means food, 
clothing. shelter. fuel. electricity. nonelective medical 
services as recommended by a physician. nonprescription drugs. 
telephone if it is necessary for medical reasons and any other 
commodity or service determined essential by the oyerseer in 
accordance with the municipality's ordinance and this chapter. 
"Basic necessities" do not include security deposits for rental 
property. except for, emergency purposes. For the purposes of 
this subsection, "emergency purposes" means any situation in 
which no other permanent lodging is ayailable unless a security 
deposit is paid. 
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2. Direct costs. "Direct costs" means the total value of 
general assistance benefits paid out by a municipality that is in 
compliance with this chapter and the municipality's general 
assistance ordinance, 

3. Dwelling unit. "Dwelling unit" means a building or part 
Of a building used, for separate liying guarters for one or more 
persons liying as a single housekeeping unit. 

4. Eligible person. "Eligible person" means a person who 
is gualified to receive general assistance from a municipality 
according to standards of eligibility determined by the municipal 
officers whether or not that person has applied for general 
assistance .. 

5. Emergency. "Emergency" means any life-threatening 
situation or a situation beyond the control of the individual 
that. if nQt alleviated immediately. could reasonably be expected 
to pose a threat to the health or safety of a person. 

6. General assistance program. "General assistance 
program" means a service administered by a municipality for the 
immediate aid' of persons who are unable to proyide the basic 
necessities essential to maintain themselves or their families, 
A general assistance program provides a specific amount and type 
of aid for defined needs during a limited period of time and is 
not intended to be a continuing "grant_in_aid" or "categorical" 
welfare program. This definition does not in any way lessen the' 
responsibility of each municipality to proyide general assistance 
to a person each time that the person has need and is found to be 
otherwise eligible to receive general assistance. 

7. Household. "Household" means an individual or a group 
of indiyiduals who share a dwelling unit. 

8. Income. "Income" means any form of income in cash or in 
kind receiYed by the household. including net remuneration for 
services performed, cash received on either secured or unsecured 
credit, anv payments received as an annuity, retirement or 
disability benefits. yeterans' pensions. workers' compensation. 
unemployment benefits. benefits under any state or federal 
categorical assistance program. supplemental security ;ncome, 
social security and any other payments from governmental sources, 
unless specifically prohibited by any law or regulation. 
court-ordered suooort payments. income from pension or trust 
funds and household income -from any other source. including 
relatiyes or unrelated household members. 
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The following items are not available within the meaning of this 
subsection and subsection 12: 

A. Real or personal income-producing property. tools of 
trade. governmental entitlement speCifically treated as 
exempt assets by state or federal law: 

B. Actual work-related expenses. whether itemized or by 
standard deduction. such as taxes. retirement fund 
contributions. union dues. transportation costs to and from 
work. special equipment costs and child care expenses: or 

C. Earned income of children below the age of 18 years who 
are full-time students and who are not working full time. 

9. Just cause. "Just cause II means a valid, verifiable 
reason that hinders an individual in complying with one or more 
conditions of eligibility. 

10. Lump sum payment. "Lump sum payment" means a one-time 
or typically nonrecurring Sum of money issued to an applicant or 
recipient after an initial application. LumB Sum Bayment 
includes, but is not limited to ( retroactive or settlement 
portions of social security benefits, workers' compensation 
payments. unemBloyment benefits. disability income. veterans' 
?enef~ts, severance p~y. benefits t or. ~Qney received frOID 
1nher1tances. lottery w1nn1ngs. Bersonal 1nJury awards. property 
damage claims or divorce settlements. A lump Sum payment 
includes only the amount of money available to the aBplicant 
after payment of required ,deductions has been made from the gross 
lump Sum Bayment. A lump Sum Bayment does not include conversion 
of a nonliquid resource to a liquid resource if the liquid 
resource has been used or is intended to be used to replace the 
converted resource or for other necessary expenses. 

11. MuniCipality of responsibHity. "Municipality of 
responSibility" means the municipality that is liable for the 
sUBPort of any eligible Berson at the time ~f aBplication. 

12. Need. "Need" means the condition whereby a Berson's 
income, money, property. credit, assets or other resources 
available to Brnvide basic' necessities for the individual and the 
individual's family are less than the maximum levels of 
assistance established by the municipality. 

13. Net general assistance costs. "Net general assistance 
costs" means those direct costs incurred by a municipality in 
providing assistance 'to eligible persons according to standards 
established by the municipal officers and does not include the 
administrative expenses of the general assistance program. 
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14. OVerseer.' "Overseer" means an official designated by a 
municiBality to administer a general assistance Brogram. The 
municipal officers shall serve as a board of overseers if no 
oth~r persons are appOinted or elected. 

15. Pooling of income. "Pooling of income" means the 
financial relationshiB among household members who are not 
legally' liable for mutual support in which there occurs any 
commingling of funds or sharing of income or expenses. 

16. Real estate. "Real estate" means any land. buildings. 
homes. mobile homes and any other things affixed to that land. 

§9102. Delegation of duties: oath: bond 

Overseers may authorize some person to perform any of the 
duties imposed upon them by this chapter. The overseers may 
designate more than one person to perform those duties, Before 
entering upon the performance of those duties. the person or 
persons designated must be sworn and give bond to the town for 
the faithful performance of those duties. in the Sum and with the 
sureties the overseers order, 

§9103. Prosecution and defense of towns 

For all purposes provided for in this chapter. the overseers 
or any person appointed by them in writing may prosecute and 
defend a town. 

§9104. General assistance offices 

1. Local office. There must be in each municipality a 
(Jeneral assistance office or designated place where any person 
may apply for general assistance at regular. reasonable times 
designated by the municipal officers. Notice must be posted of 
these times, the name of the overseer available to take 
applications in an emergency at all other times. the fact that 
the municipality must issue a written decision on all 
applications within 24 hours and the department's toll-free 
telephone number for reporting alleged violations in accordance 
with section 9124. 

2: . Dis,trict office. In situat~ons where in the judgment of 
a mun1c1pal1ty the number of apphcants does not justify the 
establishment of a local office or designated place. or where for 
other reasons a local office or designated Blace is not 
necessary. 2 or mOre municipalities. by a vote of their 
respective legislative bodies. may establish a district office 
for the administration of general assistance and make agreements 
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as to the payment of expenses and any other matters relevant to 
the operation of the office. 

Any district office established' pursuant to this subsection must 
be located so as to be accessible by a toll-free telephone cal1 
from any part of every municipality it is designated to serye. 

Eyery district general assistance officer shall be ayailable for 
the taking of applications at least 35 hours each week and shall 
make proyision for designated personnel .to be ayailable to take 
applications in an emergency 24 hours a day. 

3. Emergencies. In any case when an applicant is unable, 
due to illness. disability. lack of transportation. lack of child 
care or other good cause, to apply in person for assistance or 
unable to appoint a duly authorized representatiye, the oyerseer 
shall accept an application by telephone subject to yerification 

'by mail and a visit to the applicant's home with the consent of 
the applicant. Municipalities may arrange with emergency 
shelters for the homeless to presume eligible for municipal 
assistance persons to whom the em~[gency shelter provides shelter 
services. 

§9l05. Municipal ordinance required 

1. Program required: ordinance. A general assistance 
program must be operated by each municipality and must be 
administered in accordance with an ordinance enacted, after 
notice and hearing, by the municipal officers of each 
municipality. 

2. Availability of ordinance. The ordinance and a copy of 
this Chapter must be available in the town office and be easily 
accessible to any member of the public. Notice to that effect 
must be posted. A copy of this chapter must be distributed by 
the department to each·municipality. 

3. Standards of eligibility. Municipalities may establish 
standards of eligibility, in addition to need, as proyided in 
this chapter. Each ordinance must establish standards that: 

A. Goyern the determination of eligibility of persons 
applying for relief and the amount of assistance to be 
proyided to eligible persons; 

B. Proyide that all individuals wishing to make application 
for relief haye. the opportunity to do so; and 
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C. Proyide that relief must be furnished or denied to all 
eligible applicants within 24 hours of the date of 
submission of an application. 

4. Mmdmum levels of assistance. Municipalities may 
establish maximum leyels of assistance by ordinance. The maximum 
leyels of assistance must set reasonable and adequate standards 
sufficient to maintain health and decency. A maximum leyel of 
assistance established by municipal o:dinance is subject .to a 
reyiew by the department. upon complal.nt. to ensure comphance 
with this chapter. 

5. Tempora~ maximum levels. Notwithstanding subsection 4, 
municipalities shall establish an aggregate maximum leyel of 
assistance that is 110, of the applicable existing housing fair 
market rents as established by the United States pepartment of 
Housing and Urban Deyelopment pursuant to 24 Code of Federal 
Regulations. Section BB8.l15. applying the zero-bedroom leyel for 
one person, the one-bedroom level for 2 persons, the 2-bedroom 
leyel for 3 persons, the 3 -bedroom leyel for 4 persons and the 
4-bedroom leyel for 5 persons. For each additional person, the 
aggregate' maximum leyel. increases by $75. For the purposes of 
this subsection, municipalities with populations greater than 
10,000 are deemed Standard Metropolitan Statistical Areas in 
those counties for which there are 2 fair market rent yalues and 
the aggregate maximum leyel of assistance for all Standard 
Metropolitan Statistical Areas is the aye rage of the fair market 
rental yalues for the Standard Metropolitan Statistical Areas and 
areas that are not Standard Metropolitan Statistical Areas for 
each county in which there are 2 fair market rental yalues. 

6. Ordinance filed. Each municipality shall present a copy 
of the ordinance establishing eligibility standards, maximum 
leyels of assistance, administration and appeal procedures to the 
department. The ordinance filed must include all forms and 
notices, including the application fo:m: no.tice of decisi~n. and 
appeal rights. Any amendment or modl.i1catl.on of the munl.cl.pal 
ordinance must be submitted to the department. 

7. Assistance by vouchers or contract. Except when 
determined impractical by the administrator for good cause shown. 
assistance is proyided in the form of a youcher payable to yendor 
or yendors or through direct municipal contract with a proyider 
of goods or seryices. 

§9l06. Shared dvelling units 

When an applican't shares a dwelling unit .with. one or m?re 
indiyiduals, eyen when a landlord-tenant rel~t10nsh:p may. e~l.st 
between indiyiduals residing in the dwel11ng unl.t, el1g1ble 
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aBBlicants may receive assistance for no more than their Bro rata 
share of 'the actual costs of the shared basic needs of that 
household according to the maximum levels of assistance 
established in the municiBal ordinance. The income of householg 
members not legally liable for sUBBorting the householg is 
consigered available to the aBBlicant only when there is ~ 

pooling of income. 

MuniciBalities may by orginanceestablish as a rebuttable 
BresumBtion that persons sharing the Same gwelling unit are 
Booling their income. ABPlicants who are requesting that the 
determination of eligibility be calculateg as though one or more 
householg members are not Booling their income have the burgen of 
rebutting the BresumBtion of Booling income. 

§9107. Determination of need: lump sum p~ents 

In determining need, the period of time used as a basis for 
the calculation is the 30-day Beriod commencing on the gate of 
the aBBlication. This BrosBective calculation goes not 
gisqualify an aBBlicant who has exhausteg income to Burchase 
basic necessities if that income' does not exceed the income 
standargs establisheg by the municiBality. Notwithstanging this 
BrosBective calculation. if any aBplicant or reciBient receives a 
lumB Sum Bayment Brior to aBBlying for assistance. that payment 
must be prorated over future months. The periog of Broration is 
getermined by disregarding any portion of the lump sum payment 
that the aBplicant or recipient has spent to purchase basic 
necessities. incluging but not limiteg to: all basic necessities 
provigeg by general assistance: reasonable payment of funeral or 
burial eXBenses for a family member: reasonable travel costs 
related to the illness or death of a family member; repair or 
reBlacement of essentials lost gue to fire. flood or other 
natural gisaster: repair or Burchase of a motor vehicle essential 
for employment. egucation. training or other gay-to gay living 
necessities: and payment of bills earmarked for the purpose for 
which the lump sum is paid. All income receiveg by the householg 
between the receipt of the lumB sum payment ang the aBPlication 
for assistance is agged to the remainger of the lump sum. The 
BeriOg of proration is then determined by gividing the remainder 
of the lumB Sum payment by the aggregate maximum level of 
~ssistance gesignateg under section 9105. That gividend 
reBresents the periog of proration determineg by the 
agministrator to commence on the gate of receiBt of the lumB sum 
Bayment. The Brorated Sum for each month must be consigereg 
available to the household for 12 months from the date of 
aBBlication or during.the Beriog of Broration. whichever is less. 

§9108. Records: confidentiality of informatiQn 
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The overseer shall keeB comBlete ang accurate recorgs 
Bertaining to general assistance. incluging the names of eligible 
persons assisteg ang the amounts paig for their assistance. 
Records. papers. files ang COmmunications relating to an 
applicant or reciBient mage or receiyeg by persons chargeg with 
resBonsibility of agministering this chaBter are configential ang 
no information' relating to a person who is an applicant or 
recipient may be disclosed to the general public. unless 
eXBressly Bermitteg by that Berson. 

§9109. ~Ulicipality of resPQnsibility: residency 

1. General assistance required. MuniciBalities shall 
Brovige general assistance to all eligible persons at the eXBense 
of that municipality. exceBt as provigeg in section 9113. 

A municipality may not move or transport a Berson into another 
municipality to avoid responsibility for general assistance 
sUPBort for that Berson. Any municipality that illegally moves 
or transports a Berson. or illegally genies assistance to a 
person that results in the person' s relocation. in aggidQn to 
the other penalties BrQvigeg in this chaBter. shall reimburse 
twice the amount Qf assistance tQ the municipality that prQvigeg 
the assistance to that BersQn. That reimbursement must be mage 
in accQrgance with subsectiQn 5. 

2. Municipality Qf resPQnsibility. Except as provigeg in 
subsection 4. a municipality is resBonsible fQr the general 
assistance sUBBort Qf the fQIIQwing indiviguals: 

A. 1\ resigent Qf the municiBality. For the purposes Qf 
this sectiQn. a "resigent" means a persQn who is Bhysically 
present in a municipality with the intentiQn Qf remaining in 
that municipality tQ maintain or establish a home ang who 
has nQ Qther resigence: ang 

B. Eligible Bersons whQ apply tQ the municipality for 
assistance ang whQ are nQt residents of that Qr any Qther 
municiBality. If a persQn is not a resigent Qf any 
municiBality. the municiBality where that BerSQn first 
applies is resPQnsible fQr SUBBort until a new resigence is 
establisheg. 

3. nurational residency requirement prohibited. No 
municiBality may establish a duratiQnal resigency requirement for 
general assistance. 

4. Special cirCumstances. Oyerseers Qf a municipality may 
not mQye or transport an aBPlicant Qr reciBient intQ another 
municiBality tQ relieye their municiBality of resPQnsibility for 
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that applicant's or recipient's support, The municipality of 
responsibility for relocations and institutional settings is as 
follows, 

A, Wben an applicant or' recipient requests reloc,at,ion. to 
another municipality and the overseers of a mun1c1pa11ty 
assist that person to relocate to another municipality. the 
municipality from which that person is moying is responsible 
for the support of the recipient for 30 days after 
relocation. As used in this paragraph. "assist" includes: 

(1) Granting financial assistance to relocate: and 

(2) Making arrangements for a person to relocate. 

B. If an applicant is in a group home. shelter. 
rehabilitation cent,er. nursing home. hospital or other 
institution at the time of application and has either been 
in that institution for 6 months or less. or had a residence 
immediately prior to entering the institution that the 
applicant had maintai~e~ an~ to which the a!?p.li;ant !ntends 
to return. the mun1c1pa11ty of respons1b111ty 1S the 
municipality where the applicant waB a resident immediately 
prior to entering the institution. For the purpose of this 
paragraph. a hoteL' motel or similar place of temporary 
lodging is considered an institution when a municipality: 

(1) Grants financial assistance for a person to move 
to or stay in temporary lodging: 

(2) Makes arrangements for a person to stay in 
temporary lodging: 

(3) Adyises or encourages a person to stay in 
temporary lodging: or 

(4) Illegally denies housing assistance and. as a 
result of that deniaL the person stays in temporary 
lodging. 

5. Disputes between municipalities. Nothing in this 
section permits a municipality to deny assistance to an otherwise 
eligible applicant when there is any dispute regarding 
residency. In cases of dispute regarding which municipality is 
the municipality of responsibility. the municipality where the 
application has been filed shall proyide support until 
responsibility has been determined by the department. The 
department shall make' a written determination within 30 working 
days of a complaint or notification of a dispute. The 
department's decision must include the sources of information 
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relied upon. findings of fact and conclusions of law regarding 
which municipality is responsible and the reimbursement due. if 
any. from the responsible municipality to the municipality 
proyiding assistance. If after 30 days the reimbursement has not 
been paid. the municipality to which reimbursement is due shall 
notify the department. and the department shall credit the 
municipality owed the reimbursement and either deduct that amount 
from the debtor municipality or refer the bill to the Treasurer 
of State for payment from any taxes. reyenue. fines, or fees due 
from the State to the municipality. 

6. Appeals. Any municipality or person who is aggrieyed by 
any decision or action made by the department pursuant to this 
section may appeal pursuant to the Maine Administratiye Procedure 
Act. A request for that appeal must be in writing and must be 
made within 30 days of the written department decision. The 
appeal must be held within 30 days of receipt of that request and 
must be conducted by one or more fair hearing officers. In no 
eyent mayan appeal be held before a person or body responsible 
for the decision or action. Review of any decision under this 
subsection must be pursuant to the Maine Rules of Ciyil 
Procedure. Rule 80C. 

§9110. Applications 

In order to receiye assistance from any municipality. the 
applicant or a duly authorized representatiye shall file a 
written application with the oyerseer. except as provided in 
section 9104, subsection 3. 

1. Initial and subsequent applications. Except as proyided 
in section 43l6-A. subsection I-A. a person who makes an 
application for assistance who has not applied for assistance in 
that or any other municipality must have that person's 
eligibility determined solely on the basis of need. All 
applications for general assistance that are not initial 
applications are repeat applications. The eligibility of repeat 
applicants must be determined on the basis of need and all other 
conditions of eligibility established by this chapter and 
municipal Qrdinance. 

2. Emergencies. A person who does not 'haye sufficient 
resources to providg one or more basic necessities in an 

'emergency is eligible for emergency general assistance. eyen when 
that applicant has been found ineligible for nonemergency general 
assistance. except as proyided in this subsection. 

A. A person who is currently disqualified from general 
assistance for a yiolation of section 9117. 9119 or 9120 is 
ineligible for emergency assistance under this subsection. 

Page l85-LR3102(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

B. Municipalities may by standards adopted in municipal 
ordinances restrict the disbursement of emergency assistance 
to alleviate emergency situations to the extent that those 
situations co'uld not haye been ayerted by the applicant's 
use of income and resources for basic necessities, The 
person requesting assistance shall proyide eyidence of 
income and resources for the applicable time period. 

§9111. Eligibiliti 

1. Eligibility of appliCant: duration of eligibility. The 
oyerseer shall determine eligibility each time a person applies 
or reapplies for general assistance pursuant to this chapter and 
the ordinance adopted by the municipality in accordance with 
section 9105. The period of eligibility may not exceed one 
month. At the expiration of that period the person may reapply 
for assistance and the person's eligibility may be redetermined. 

2. Determination of eligibility: appliCant's 
responsibilities. Applicants for general assistance are 
responsible for proyiding to the oyerseer all information 
necessary to determine eligibility. If further information or 
documentation is !'ecessary to demonstrate eligibility. the 
applicant must haye the first opportunity to proyide the specific 
information or documentation required by the oyerseer. When 
information required by the overseer is unavailable, the overseer 
shall accept alternative ayailable information, which is subject 
to verification, 

3. Determination of eligibility: overseer's 
responsibilities. In Qrder to determine an applicant's 
eligibility £or general assistance, the oyerseer first shall seek 
information and documentation from the applicant. Once the 
applicant has presented the necessary information, the oyerseer 
is responsible for determining eligibility, The oyerseer may 
seek yerification necessary to determine eligibility. In order 
to determine eligibility, the oyerseer may contact sources other 
than the applicant for yerification only with the specific 
knowledge and consent of the applicant, except that the oyerseer 
may examine public records without the applicant's knowledge and 
consent. Assistance may be denied or terminated if the applicant 
is unwilling to supply the overseer with necessary information, 
documentation or permission to make collateral contacts, or if 
the oyerseer can not determine that eligibility exists based on 
information supplied by the applicant or others. 

4". Redetermination of eligibility. The oyerseer may 
redetermine ~ person: s. eligib!lity at. any time during the period 
that person 1.5 reCe1Vl.ng aSSl.stance 1f the overseer is notified 
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of any change in the recipient's circumstances that may affect 
the amount of assistance to which the recipient is entitled or 
that may make the recipient ineligible, proyided that once a 
determination of eligibility has been made for a specific time 
period, a reduction in assistance for that time period may not be 
made without prior written notice to the recipient with the 
reasons for the action and an opportunity for the recipient to 
receiye a fair hearing upon the proposed change, 

5. Eligibility of members of person's household. Failure 
of an otherwise eligible person to comply with this chapter does 
not affect the general assistance eligibility of any member of 
the person's household who is not capable of working, including 
at least: 

A. A dependent minor child: 

B. An elderly, ill or disabled person: and 

C. A person whose presence is required in order to proyide 
care for any child under 6 years of age or for any ill or 
disabled member of the household. 

6. Eligibility of minors who are parents. A person under 
18 years of age who has neyer married and who has a dependent 
child or is pregnant is eligible only if that person and child 
reside in a dwelling maintained by a parent or other adult 
relative as that parent I s or relatiye' s own home or in a foster 
home, maternity home or other adult-superyised supportiye liying 
arrangement unless: 

A. The person has no liying parent or the whereabouts of 
both parents are unknown: 

B. No parent will permit the person to liye in the parent's 
h2in.e.1. 

C. The department determines that the physical or emotional 
health Or safety of the person or dependent child would be 
jeopardized if that person and dependent child liyed with a 

~ 

D. The individual has liyed apart from both parents for a 
period of at least one year before the birth of any 
dependent child: Or 

E. The department determines, in accordance with rules 
adopted pursuant to this section, which must be in 
accordance with federal regulations, that there is good 
cause to waiye this requirement. 
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For the purposes of this subsection. "parent" includes legal 
guardian. 

§9ll2. Emergency benefits prior to full verification 

If an applicant for. gene:al. assistance states to the 
administra;or t?at ,the ~pp11cant 1S 1n an emergency situation and 
requires 1mmed1ate ass1stance to meet basic necessities. the 
overseer shall. pending verification. issue to the applicant 
either personally or by mail. as soon as possible but in no event 
later than 24 hours after application. sufficient benefits to 
provide the basic necessities needed immediately by the 
applicant. provided that the following conditions are met. 

1. Probability of eligibility for assistance after full 
verification. 1\s a result of the initial interview with the 
applicant. the overseer must have determined that the applicant 
will probably be eligible for assistance after full verification 
is completed. 

2. Documentation. Where possible. the applicant shall 
submit to the overseer at the time of the initial interview 
adequate documentation to verify that there is a need for 
immediate assistance·, 

3. Infor:mation obtained. When adequate documentation is 
not available at the time of the initial application. the 
overseer may contact at least one other person for the purpose of 
Obtaining information to confirm the applicant's statements about 
the need for immediate assistance. 

4. Limitations. In no case; 

j.. May the authorization of benefits under this section 
exceed 30 days: and 

s. May there be further authorization of benefits to' the 
applicant until there h~s been full verification confirming 
the applicant's eligibility. 

§9113. State reimbursement to municipalities: reports 

1. Departmental reimbursement. When a municipality incurs 
net general assistance costs . in any fiscal year in excess of 
.0003 of that municipality's most recent state valuation relative 
to the state fiscal year for which reimbursement is being issued. 
as determined by the State Tax 1\ssessor in the statement filed as 
provided in Title 36. section 381. the Department of Human 
Services shall reimburse the municipali!;y for 90'1. of the amoun!; 
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in excess of !;hese expendi!;ures when !;he department finds !;hat 
!;he municipality has been in compliance wi!;h all requirements of 
!;his chap!;er. If a municipali!;y elec!;s !;o determine need wi!;hout 
considera!;ion of funds dis!;ribu!;ed from any municipally 
con!;rolled !;rus!; fund !;hat must o!;herwise be considered for 
purposes of !;his chap!;er. the depar!;men!; shall reimburse the 
municipali!;y for 66 2/3, of !;he amount in excess of these 
expendi!;ures when !;he depar!;men!; finds tha!; !;he municipali!;y has 
o!;herwise been in' compliance wi!;h all requiremen!;s of !;his 
chapter. 

2. Municipalities reimbursed. When a municipali!;y pays for 
expenses approved pursuan!; !;o sec!;ion 9115 for hospital inpa!;ient 
or ou!;pa!;ien!; care a!; any hospital during !;he !;ime preceding !;he 
hospi!;al's firs!; paymen!; year. as defined in Title 22-B. section 
10804. subsec!;ion 1. on behalf of any person who is otherwise 
eligible and who would have been en!;itled !;o receive paymen!;s for 
hospi!;al care if !;ha!; care had been rendered prior to May 1. 
1984. for services under !;he Ca!;astrophic Illness Program. !;he 
department shall reimburse the municipality for 100'1. of !;hose 
payments, 

3. Reimbursement for adminis!;rative expenses. The 
departmen!; shall reimburse each municipali!;y for the cos!;s of a 
por!;ion of !;he direc!; costs of paying benefits !;hrough i!;,; 
aeneral assistance program if !;he departmen!; finds !;ha!; the 
municipali!;y was in compliance wi!;h all requirements of this 
chap!;er during !;he fiSCal year for which reimbursemen!; is 
sough!;. The amoun!; of reimbursemen!; !;o each municipality must be 
an amoun!; equal to; 

1\. Fif!;y percent of all general assis!;ance gran!;ed by that 
municipali!;y below the .0003'1. of all s!;a!;e valua!;ion amoun!;: 
m: 

B. Ten percent of all general assis!;ance gran!;ed. 

Each municipali!;y shall elect !;o be reimbursed under paragraph 1\ 
or S at !;he beginning of !;he fiscal year for which reimbursement 
is sought. 

4. Submission of reports. Municipali!;ies shall submit 
repor!;s as follows. 

1\. For purposes of !;his sec!;ion. !;hose municipalities !;ha!; 
received reimbursement at 9Q~ during the previQus fiscal 
year of !;he S!;a!;e and !;hose municipali!;ies !;ha!; expec!; to 
receive reimbursemen!; a!; 90'1. during !;he current fiscal year 
of !;he S!;a!;e shall submit monthly reports on forms provided 
by !;he depar!;men!;. 
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B. Those municipalities that did not receive uimbursement 
at 90~ during the previous fiscal year and do not expect to 
receive reimbursement at 90~ for the current fiscal year 
shall submit quarterly or semiannual reports on forms 
provided by the department. 

5. Claims. The Department of Human Seryices may refuse to 
accept and pay any'claim for reimbursement that is not submitted 
by a municipality to the department within 90 days of the payment 
on which that claim is based or at the end of the reporting 
period for which reimbursement is sought unless just cause exists 
for failure to file a timely claim, 

§9ll4. Unorganized territo~ 

Residents of the unorganized territory are eligible for 
general assistance in the same manner as· proVided in this 
·chapter. The commissioner shall establish standards of 
eligibility for the unorganized territory and has the Same 
responsibilities with regard to the unorganized territory as 
apply to oyerseers in a municipality. The commissioner may 
appoint aoents to administer the general assistance program 
within the unorganized territory. All costs of proyiding general 
assistance in the unorganized territory must be charged to the 
Unorganized Territory Education and Seryices Fund established 
under Title 36. chapter 115. except that costs which the State 
would reimburse under section 9113. if the unorganized territory 
were a municipality. must be paid by the General Fund. 

§9ll5. Reimbursement to indiyiduals relieying eligible persons: 
prior approyal: emergencies 

Municipalities. as proyided in section 9109. shall pay 
expenses necessarily' incurred for providing basic necessities to 
eligible persons anYWhere in the State by any person not liable 
for their support proyided that the muniCipality of 
responsibility must be notified and apprOVe those expenses and 
services prior to their being made or delivered. except as 
proyided iry this section. 

1. Kmergency care. In the eyent of an admission of an 
eligible person to the hospital. the hospital shall notify the 
oyerseer of the liable municipality within 5 business days of the 
person's admission. In 'no eyent may hospital seryices to a 
person who meets the financial eligibility guidelines. adopted 
pursuant to Title 22-B. section 10807. subsection I. be billed to 
the patient or to a municipality. 
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2. Burial or cremation. In the eyent of the death of an 
eligible person. the funeral director shall notify the oyerseer 
prior to burial or cremation or by the end of the next business 
day following the funeral director's receipt of the body. 
whicheyer is earlier. Notwithstanding section 9105. subsection 3. 
paragraph C. a decision on any application for assistance with 
burial expenses need not be rendered until the oyerseer has 
yerified that no relatiye or other resource is ayailable to pay 
for the direct burial or cremation costs. but the decision must 
be rendered within 10 days after receiying an' application. The 
father. mother. grandfather. grandmother. children. grandchildren 
or siblings. by consanguinity. liying within or owning real or 
tangible prope'rty within the State, are responsible for the 
burial or cremation costs of the eligible person in proportion to 
their respectiye abilities. When no legally liable relatiye 
possesses a financial capacity to pay either in lump sum or on an 
installment basis for the direct costs of a burial or cremation. 
the contribution of a municipality under this subsection is 
limited to a reasonable calculation of the funeral director's 
direct costs. less any and all contributions from any other 
~ 

§9II6. Cooperation in administration of general assistance 

1. State departments. Upon the request of any municipal 
Official charged with the responsibility of administering general 
assistance, the Department of Children and Families and any other 
department of the State haying information that has a bearing on 
the eligibility of any person applying for general assistance 
shall release that information. The information must be 
restricted to those facts necessary for the official to make a 
determination of eligibility for general assistance. 

2. Financial institutions. A treasurer of any bank, trust 
company, benefit association. insurance company. safe deposit 
company or any corporation or association receiying deposits of 
money, except national banks " shall. on request in writing signed 
by the oyerseer of any municipality or its agents, or by the 
Commissioner or the commissioner'S agents or by the COmmissioner 
of Defense and Veterans' Services or that commissioner's agents, 
inform that oyerseer or the department or the Diyision of 
Veterans' Seryices of the amount deposited in the corporation or 
assQc~atiQn to the credit of the per~Qn named in the reauest. who 
is a charge upon the municipality or the State, or who has 
applied for support to the municipality or the State, 

3. Verification of emplQYfflent. The applicant has 
responsibility for proyiding dOCumentary yerification of benefits 
receiyed during the period for which assistance is requested, or 
in the month immediately prior to the application for assistanCe 
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when those wages and benefits are expected to be the same during 
the period for which assistance is requested. 

The oyerseer shall giye the applicant written notice that if the 
applicant does not proyide the documentary yerification within 
one week of the application. the employer will be contacted. 

Notwithstanding any other proyision of law. eyery employer shall. 
upon written request of the oyerseer. release information 
regarding any waqes or other financial benefits paid to the 
applicant or a member of the applicant' s household. No employer 
may discharge or otherwise adyersely affect an employee because 
of any request for information pursuant to this section, 

4. Confidentiality. Any Derson who seeks and obtains 
information under this section is subject to the same rules of 
corifidentiality as the person who is caretaker of the information 
that is by law confidential. 

5. Refusal. Any person who refuses to proyide any 
information to an overseer whQ requests it in accordance with 
this section shall state in writing the reasons for the refusal 
within 3 days of receiying the request. 

6. Penalty. Any person who refuses upon request to proyide 
information as required by this section without just cause 
commits a' ciyil yiolation for which a forfeiture of not less than 
$25 nor more than $100 may be adjudged to be recoyered in a ciyil 
action in any court of competent jurisdiction. Any, person who 
willfully renders false information to an administrator commits a 
Class E crime. 

§9117. False representation 

Whoeyer knowihgly and willfully makes any false 
representation of a material fact to the oyerseer of any 
municipality or to the department or its agents for the purpose 
of causing that or any other person to be granted assistance by 
the municipality or by the State is ineligible for assistance for 
a period of 120 days and is guilty of a Class E crime. 

A person disqualified from receiying general assistance for 
making a false representation must be provided notice and an 
opportunity for an appeal as proyided in sections 9124 and 9125. 

If the fair hearing officer finds that a recipient made a 
false representation to the overseer in violation of this 
section. that recipient is required to reimburse the municipality 
for any assistance rendered for which that recipient was 
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ineliqible and is ineligible from receiying further assistance 
for a period of 120 days., 

Any recipient whose assistance is terminated or denied under 
this section may appeal that decision pursuant to the Maine Rules 
of Ciyil Procedure.' Rule 80-B. 

No recipient ~hQ has been granted assistance, in accordance 
with this chapter. may haye that assistance terminated prior to 
the decision of the fair hearing officer. In the eyent of any 
termination of assistance to any recipient. the dependents of 
that person may still apply for and. if eligible. receiye 
assistance. 

§9118. Use of income for basic necessities required 

All persons requesting general assistance shall use their 
inc?m:, fOr basic nece:s~ties. ExceP7 for ~nitial applicants. 
reC1p1ents are not e11g1hle to rece1ve aSs1stance to replace 
income that was spent within the 3~-day period prior to the 
application on goods and seryices that are not basic 
necessities. The income not spent on goods and seryices that are 
basic necessities is considered ayailable to the applicant. A 
municipality may require recipients to utilize income and 
resources according to standards established by the municipality. 
except that a municipality may not reduce assistance to a 
recipient whQ has exhausted income to purcbase basic 
necessities. Municipalities shall proyide written notice to 
applicants of the standards established by the 'municipalities. 

§9119. Work requirement 

I. Ineligibility for assistance. An applicant is 
ineligible for assistance for 120 days in all municipalities in 
the State when any municipality establishes that the applicant. 
without just cause: 

A. Refuses to search for employment when that Search is 
reasonable and appropriate: 

B. Refuses' to register for work: 

C. Refuses to accent a suitable iob offer under this 
section: 

D. Refuses to participate in a training. educational or 
rehabilitation program that would assist the applicant in 
secur ing employrne·nt: 
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E. Refuses to perform or willfully fails to perform a job 
assigned under subsection 3: or 

F. Willfully performs a job assigned under subsection 3 
below the average standards of that job. 

If a municipality finds that an applicant has violated a 
work-related rule without just cause, under this subsection or 
sUbsection 2, it 'is the responsibility of that applicant to 
establish the presence of just cause. 

2. Period of ineliaibilitv. An applicant, whether an 
initial or repeat applicant, who quits work or is discharged from 
employment due to misconduct as defined in Title 26, section 
1043, SUbsection 23, is ineligible to receive assistance for 120 
days after the applicant's separation from employment. 

3. Municipal work program. A municipality may require that 
an otherwise eligible person who is capable of working be 
required to perform work for the municipality or work for a 
nonprofit organization, if that organization has agreed to 
participate as an employer in the .municipal work program, as a 
condition of receiving general assistance. The municipality may 
also require recipients, as a part of the municipal work program, 
to participate in' a training, educational or rehabilitatiye 
program that would assist the recipient in securing employment. 
The municipal work program is subject to the foUowing 
requirements. 

A. A person may not, as a condition of general assistance 
eligibility, be required to do any amount of work that 
exceeds the yalue of the net general assistance that the 
person would otherwise receive under municipal general 
assistance standards. Any person performing work under this 
subsection must· be proyided with net general assistance, the 
yalue of which is computed at a rate of at least the State's 
minimum wage. 

B. A person may not be reguired to work under this 
subsection for a nonprofit organization if that work would 
yiolate a basic religious belief of that person. 

C. An eligible person performing work under this subsection 
may not replace regular municipal employees or regular 
employees of a participating nonprofit organization. 

D. An eligible person in need of emergency assistance may 
not be required to perform work under this subsection prior 
to receiying general assistance. An applicant who is not in 
need of emergency assistance may be required to 
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satisfactorily fulfill a workfare requirement prior to 
receiying the nonemergency assistance conditionally granted 
to that applicant. 

E. Expenses related to work performed under this subsection 
by an eligible person must be considered in determining the 
amount of net general assistance to be proyided to the 

. PlU.ll.Qfu. 

F. General assistance proyided by a municipality for work 
performed by an eligible person under this subsection must 
!at 

(1) Included in the reimbursable net general 
assistance costs: and 

(2) Itemized separately in reports to the department 
under section 9113. 

G. A person may not be required to work under this 
subsection if that person is physically or mentally 
incapable of performing the work assigned. 

4. Limitations of '!!Orlc requirement. In no case may any 
work requirement or training or educational program under this 
section interfere' with a person' s; 

A. Existing employment: 

B. Ability to pursue a bona fide job offer; 

C. Ability to attend an interyiew for possible employment; 

D. Classroom participation in a primary or secondary 
educational prOgram intended to lead to a high school 
diploma; or 

E. Classroom or on-site participation in a training program 
that is either approyed or determined. or both. by 'the 
Department of Labor to be reasonably expected to assist the 
indiyidual in securing employment. This paragraph does not 
include participation in a degree granting program. except 
when that program is a training program operated under the 
control of the Department of Children and Families or the 
Department of Labor. 

5. Eligibility regained. A person who has been 
disgualified by any municipality for not complying with any work 
requirement of this section may regain eligibility during the 
120-day periOd by becoming employed or otherwise complying with 
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the work requirements of this section. An applicant who is 
disqualified due to failure to comply with the municipal work 
program may be given only one opportunity to regain eligibility 
duri~g the l20-day . disquali~i~a~ion ,periOd" exc:pt t~a~ if an 
appl1cant who rega1ns eli!;p.b1hty 1S aga1n d1squall.f1ed for 
failing to comply with' the municipal work program within the 
initial period of disqualification, the applicant is ineligible 
for assistance for 120 days and does not have the opportunity to 
requalify during the 120-day period. 

6. Just cause defined. Just cause fOr failure to meet work 
requirements or the use of potential resources must be found when 
there is reasonable and verifiable evidence of: 

A. Physical or mental illness or disability: 

B. Below-minimum wages: 

c. Sexual harassment: 

D. Physical or mental inability to perform required job 
.tM.klll 

E. Inability ~o work required hours or to meet piece work 
standards: 

F. Lack of transportation to and from work or training: 

G. Inability to arrange for necessary child care or care of 
an ill or disabled family member: 

H. Any reason found to be good cause by the Department of 
LabOr; and 

1. Any other (!vidence that is reasonable and appropriate. 
The overseer may not require medical verification of medical 
conditions that are apparent or are of such short duration 
that a reasonable person would not ordinarily seek medical 
attention. In any case in which the overseer requires 
medical verification and the applicant has no means of 
obtaining verification, the overseer shall grant assistance 
for the purpose of obtaining that verification. 

§9120. Use of potential resources 

An applicant or recipient shall make a good faith effort to 
secure any potential resource that may be available, including, 
but not limited to,' any state or federal assistance program, 
employment benefits, governmental or private pension programs, 
available trust funds, support from legally liable relatives, 
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child-support payments and jpintly held resources where the 
applicant or recipient share may be available to the individual. 
Assistance may not be withheld pending receipt of the resource if 
application has been made or good faith effort is being made to 
secure the resource, 

An individual applying for or receiving assistance due to a 
disability' shall miflke a good faith effort to make use of any 
medical and rehabilitative resources that may be recommended by a 
physician, psychologist or other professional retraining or 
rehabilitation specialist that are available without financial 
burden and would not constitute further physical risk to the 
individual. ' 

An applicant who refuses to utilize potential resources 
withQut just cause, after receiving a written 7-day notice, is 
disqualified from receiving assistance until the applicant has 
made a good faith effort to secure the resource. 

An applicant who forfeits receipt of or causes reduction in 
benefits from another public assistance program because of fraud, 
misrepresentation or a knowing or intentional violation of 
program rules or a refusal to comply with program rules without 
just cause is not eligible to receive general a~sistance, to 
replace the forfeited assistance for the duratlon of the 
forfeiture, 

§9121. Recovery of expenses 

A municipality or the State. that has incurred general 
assistance program costs for the support of any eligible person. 
may recover the full amount expended for that support either from 
the person relieved or from any person liable for the recipient'S 
support, their executors or administrators, in a civil action: ~n 

no case may a municipality or the State recover through a c1nl 
action, the full or part of, the amount expended for the support 
of a previously eligible person; if, as a result of the repayment 
of that amount. the previously eligible person would. in all 
probability. again become eligible for general assistance, 

Notwithstanding any other provision of law, municipalities 
have a lien for the value of 'all general assistance payments made 
to a recipient on any lump Sum payment made to that recipient 
under the Maine Workers' Compensation Act of 1992 or similar law 
of any other state. 

The department shall enter into an agreement with the Social 
Security Administration to institute an interim assistance 
reimbursement for the purpose of the repayment of state and local 
funds expended for providing assistance to Supplemental Security 
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Income applicants or recipients while the Supplemental Security 
Income payments are pending or suspended. Written authorization 
must be given by the recipients. 

A municipality may not recover from any recipient who has 
been injured while performing work under section 9119. subsection 
3. any portion of any medical or rehabilitative expenses 
associated with that injury or any portion of any other general 
assistance benefits associated with that injury. 

Nothing in this section limits or affects in any way the 
right of any indiVidual to file an action under the Maine Tort 
Claims Act. except that a municipality that provides general 
assistance to a minor is absolutely immune from suit on any tort 
claims seeking recovery or damages by or on behalf of the minor 
recipient in connection with the provision of general assistance. 

All collections. fees and payments received by the 
department from the Federal Government as a result of an interim 
assistance reimbursement must be dedicated to support the 
administration of the General Assistance program. 

§9122. Liability of relatives for support 

1. Relatives iiable. A parent of a child under 25 years of 
age and a spouse living in or owning property in the State shall 
support their children or husband or wife in proportion to their 
respective ability. Liability for burial expenses is governed by 
section 9115. 

2. Rental payments to relatives. A municipality or the 
State may decide not to make payments for rental assistance on 
behalf of an otherwise eligible individual when the rental 
payments would be made to a parent. grandparent. child. 
grandchild. sibling.' parent's sibling or any of their children. 
u~less the municipality finds that the rental arrangement has 
existed for 3 months prior to the application for assistance and 
is necessary to provide the relative with basic necessities. 

3. Recovery of assistance provided. A municipality or the 
State. after providing general assistance to a dependent of a 
legally responsible parent or to a person's spouse who is 
financially capable of providing support. may then seek 
reimbursement or relief for that support by initiating a 
complaint to the Superior Court or District Court. including by 
small claims action. located in the division or county where the 
legally responsible parent or spouse resides. The court may 
cause the legally responsible parent or spouse to be summoned and 
upon hearing or default may assess and apportion a reasonable Sum 
upon those who are found to be of sufficient ability for the 
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support of the eligible person and if a sUm is 'so assessed and 
apportioned. the court shall execute a writ. The assessment may 
not be made to pay any expense for relief provided' more than 12 
months before the complaint was filed. Any action brought under 
this section is governed by the Maine Rules of Civil Procedure. 
The court may. from. time to time. make any ,further order on 
complaint of an interested party and. after notice is given. 
alter the assessmen~ or apportionment. 

§9123. Liens on real estate 

A municipality or the State may claim a lien against the 
owner of real estate for the amount of money spent by it to 
provide mortgage payments on behalf of an eligible person under 
this chapter on any real estate that is the subject of a 
mortgage. whether land or buildings or a combination of land and 
buildings. In addition. a municipality may claim a lien against 
the owner of real estate for the amount of money spent by it to 
make capital improvements to the real estate. whether land or 
buildings or a combination of land and buildings. on behalf of an 
eligible person under this chapter. 

The municipal officers. their designee or the State shall 
file a notice of the lien with the register of deeds of the 
county where the property is located within 30 days of making a 
mortgage payment or. if applicable. payment for capital 
improvements. That filing secures the municipality or State's 
lien interest for an amount equal to the Sum of that mortgage or 
capital improvement payment and all subsequent mortgage or 
capital improvement payments made on behalf of the same eligible 
person. Not less than 10 days prior to the filing. the municipal 
officers. their designee or the State shall send notification of 
the proposed action by certified mail. return receipt requested. 
to the owner of the real estate and any record holder of the 
mortgage. The lien notification must clearly inform the recipient 
of the limitations upon enforcement contained in this section: it 
must also contain the title. address and telephone number of the 
municipal official who granted the assistance. A new written 
notice including these provisions must be given to the recipient 
each time the amount secured by the lien is increased. The lien 
is effective until enforced by an action for equitable relief or 
until discharged. 

Interest on the amount of money secured by the lien may be 
charged by the State or a municipality. but in no event may the 
rate exceed the maximum rate of interest allowed by the Treasurer 
of State, pursuant to Title 36. section 186. For the State. the 
rat? .of ~nterest must be e~tablished by the department. For a 
munl.ppahty. the rate of J.nterest must be established by the 
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municipal officers. Interest accrues from and including the date 
the lien is filed. 

The costs of securing and enforcing the lien may be 
recoverable upon enforcement. 

No lien may be enforced under this section while the person 
named in the lien is either currently receiying any form of 
public assistance Or. as a result of enforcement. would become 
eligible for general assistance. 

In no eyent may the lien be enforced prior to the death of 
the recipient of general assistance or the transfer of the 
property. 

§9l24. Grant. denial. reduction or termination to be 
communicated in writing: right to a hearing 

Any action relating to the grant. deniaL reduction. 
suspension or termination of relief proyided under this chapter 
must be communicated to the applicant in writing. The decision 
must include the specific reason or reasons for that action and 
must inform the person affected of the right to a hearing. the 
procedure for requesting a hearing. ,the right to notify the 
department and the 'available means for notifying the department. 
if the person belieyes that the municipality has acted in 
yiolation of this chapter. All proceedings relating to the 
grant, denial, reduction, suspension or termination of relief 
proyided under this chapter are not public proceedings under 
Title I. chapter 13. unless otherwise requested by the applicant 
or recipient. 

§9lZ5. Right to a fair hearing 

A person aggrieyed by a decision. act. failure to act or 
delay in action concerning that person' s application for general 
assistance under this chapter has the right to an appeal. If a 
person's application has been approved, general assistance may 
not be reyoked during the period of entitlement until that person 
has been proyided notice and an opportunity for hearing as 
proyided in this section. Within 5 working days of receiying a 
written decision or notice of denial; reduction or termination of 
assistance, in accordance with the provisions of section 9124, or 
within 10 working days after any other act or failure to act by 
the municipality with regard to an application for assistance, 
the person may request an appeal. A hearing must be held by the 
fair hearing authority within 5 working days following the 
receipt of a written request by the applicant for an appeal. Th~ 

hearing may be conducted by the municipal officers, a board of 
appeals created under Title30-A, section 2691. or one or more 
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persons appointed by the municipal officers to act as a fair 
hearing authority. An appeal may not be held before a person or 
body responsible for the decision. act, failure to act or delay 
in action relating to the applicant. 

The person requesting the appeal and the municipal 
administrator responsible for the decision being appealed must be 
afforded the right to confront and cross-examine any witnesses 
presented at the h~aring, present witnesses in their behalf and 
be represented by counselor other spokesperson. A claimant must 
be adyised of these rights in writing. The decision on an appeal 
must be based solely on eyidence adduced at the hearing. The 
Maine Rules of Eyidence do not apply to information presented to 
the fair hearing authority. The standard of eyidence is the 
standard set in Title 5, section 9057. subsection 2. The person 
requesting the appeal must. within 5 working days after the 
appeal. be furnished with a written decision detailing the 
reasons for that decision. When any decision by a fair hearing 
authority or court authorizing assistance is made, that 
assistance must be proyided within 24 hours. Reyiew of any 
action or failure to act under this chapter must be conducted 
pursuant to the Maine Rules of Ciyil Procedure, Rule 80-B. The 
mun~c~pal~ty shal~ m~ke ~ r 7c?rd of the. fair hearing. The 
mun1c1pa11ty's ob11gat1on 1S l1m1ted to keep1ng a taped record of 
the proceedings. The applicant must pay costs for preparing any 
transcripts required to pursue an appeal of a fair hearing 
authority's decision. 

§9IZ6. Department responsibilities 

The department shall. in accordance with this section. share 
responsibility with municipalities for the proper administration 
of general assistance. 

1. Reyiew. The department shall reyiew the administration 
of general assistance in each municipality for compliance with 
this chapter. This review must be made on a regular basis and 
may be made in response to a complaint from any person as 
necessary. 

The department shall inspect the municipality's records and 
discuss the administration of the program with the oyerseer. The 
overseer or the overseer's designee shall be available during the 
department's review and shall cooperate in providing all 
necessary information. 

The department shall report the results of its review in writing 
to the municipality 'and. when applicable. to the complainant. 
The written notice must set forth the department' s findings of 
whether the municipality is in compliance with this chapter. 
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2. Violation: penalty. If the department finds any 
yiolation of this chapter after reyiew, it shall notify the 
municipality that it has 30 days in which to correct that 
yiolation and specify what action must be taken in order to 
achieye compliance. The municipality shall file a plan with the 
department setting forth how it will· attain compliance. The 
department shall notify the municipality if the plan is 
acceptable and tHat it will review the municipality for 
com!?1iance within 60 days of accepting the plan, Any 
municipality that fails to file an acceptable plan with the 
department or that is in yiolation of this chapter at the 
expiration of the 60-day period is subject to a ciyil penalty of 
not less than $500. The department shall enforce this section in 
any.c?urt. of ?om~eten7 jur~sdiction .. Eyery 30-day period. that a 
mun~c~palJ.ty ~s ~n y~olat1Qn of th~s chapter after renew and 
notification constitutes a separate offense. In addition to the 
ciyil penalty, the department shall withhold reimbursement to any 
municipality that is in violation of this chapter until it 
reaches cQmpliance. 

3. Departmental assistance. If the department finds that a 
person in immediate ·need of general assistance has not received 
that assistance as a result of a municipality's failure to comply 
with the requirements of this chapter, the department shall, 
within 24 hours of receiying a request to intervene and after 
notifying the munici!?ality, grant this assistance in accordance 
with rules adOPted by it. The expense of that assistance 
granted, including a reasonable proportion of the State's 
administratiye cost that can be attributed to that assistance, 
must be billed by the department to the municipality. If that 
bill remains unpaid 30 days after presentation to the 
municipality, the department shall refer the bill to the 
Treasurer of State for payment from any taxes, revenue, fines or 
fees due from the State to the municipality. 

A municipality may not be held responsible for reimbursing the 
department for assistance granted under this subsection if the 
department failed to interyene within 24 hours of receiying the 
request to intervene or if the department failed to make a good 
faith effort, prior to the intervention. to notify the 
municipality of the department's intention to intervene. 

4. Appeal. Any municipality or person who is aggrieved by 
any decision or action made by the department pursuant to this 
section may appeal pursuant to the Maine Administrative Procedure 
Act, Title 5, chapter 375, subchapter IV, A request for that 
appeal must be in writing and must be made within 30 days of 
receiving notification. The hearing on an appeal must be held 
within 30 days of receipt of that request and must be conducted 
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by one or more fair hearing officers • In no event mayan appeal 
be held before a person or body responsible for the decision or 
action. Reyiew of any decision under this section must be 
pursuant to the Maine Rules of Ciyil Procedure, Rule 80 C. 

Sec. A-3. 22-8 MRSA is enacted to read: 

TITLE 22-B 

HEALTH AND DEYEWPHKNTAL SERVICES 

GENERAL PROVISIONS 

CHAPTER 101 

DEPA!l'DOOIT Ol! HEALTH AND DEVEWPHKNTAL 
SERVICES: COMMISSIONER 

SlOI. Definitions 

As used in this Title, unless the context otherwise 
indicates, the following terms haye the following meanings. 

1. Commissioner. "Commissioner" means the COmmissioner of 
Health and Deyelopmental Seryices. 

2. Department. "Department" means the Department of Health 
and Deyelopmental Services. 

3. State institution. "State institution" means: 

A. The Augusta Mental Health Institute: 

B. The Bangor Mental Health Institute: 

C. The Pineland Center: or 

D. The Aroostook Residential Center. 

Sl02. Department of Health and Deyelopmental Services 

The Department of Health and Deyelopmental Seryices is 
established. Except where responsibility is expressly given to 
another department, the Department of Health and Deyelopmental 
Seryices is responsible for ensuring the implementation of the 
proyisions of this Title. The department is a ·cabinet-leyel 
department consisting of at least the following organizational 
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1. Bureau of Community Health. The Bureau of' Community 

2. Bureau of Adults in Need of Special Services. The 
Bureau of Adults in Need of Special Services: 

3. Bureau of Mental Health. The Bureau of Mental Health: 

4. Bureau of Medical· Duality Assurance. The Bureau of 
Medical Quality Assurance: and 

5. Office of Consumer Affairs. The Office of Consumer 
Affairs. 

Within the resources available to the department. the 
commissioner .may establish additional organizational units and 
SUb-units necessary to carry out the responsibilities of the 
department in an efficient and effective manner. 

SID3. Mission 

1. Mission statement. The State of Maine declares that all 
citizens must have the opportunity to live in healthy 
surroundings and must haye adequate access to health care and 
social seryices. The State must proyide H:adership to promote 
health. prevent disease and to reduce or eliminate the health. 
social. geographic and economic barriers to optimal independence 
for all Maine citizens by: 

A. Generating organized community effort to pursue public 
health by applying the latest scientific and technical 
knowledge: 

B. Ensuring that the health care system is rational and 
well int~grated, and that it meets the needs of all 
citizens: and 

C. Ensuring that a comprehensive system of care exists that 
enables citizens with chronic physical or mental conditions 
to fully participate in their communities. 

The State's role is to ensure that yital elements are in place to 
pursue the mission and to facilitate a partnership with citizens 
and public. private and nonprofit agencies to achieve common 
~ 

2. Goals. The goals of the State are: 
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Ae To ensure that health and social services necessary to 
achieye agreed upon objectiyes are provided efficiently and 
effectively and are continuously improved through an 
appropriate balance of public and private efforts: 

B. To assess health needs in the State based on State-wide 
data collection and to establish State-wide health outcomes. 
collaborating with regional and local health entities where 
they exist; 

C. To promote State and federal legislation that proyides 
an adequate statutory base for health activities in the 

D. To ensure appropriate organized State-wide. regional and 
local efforts to develop and maintain essential personal. 
vocational. educational. and environmental health seryices; 
to provide full access to necessary seryices: and to solve 
problems inimical to health: and 

E. To ensure that services are accessible to all Maine 
citizens and to advocate for empowerment, choice, personal 
responsibility and participation by consumers and families. 

3. Guiding principles. The follOwing principles guide the 

~ 

A. priority shOUld be placed on the deyelopment of a 
coordinated. community-based system of comprehensive, 

is driven by custome.r needs and desired services that 
Qutcomes. 

B. Maximum feasible involvement of all Maine people should 
be promoted in the establishment of State health policy. 

C. The health services delivery system should be 
decentralized and services should be accessible to all Maine 
citizens, 

p. The ideal health services delivery system should ensure 
the proyision of services that are respectful of the 
comolete health needs, both physical and mentaL of each 
indiyidual. 

E. The ideal system should unite the public. priyate. and 
nonprofit sectors in a new effort to plan' and create new 
service reSQurces at the local level, 

§104. Commissioner of Health and Deyelopmental Services 
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1. Appointment. The Goyernor shall appoint the 
commissioner, SUbject to review by the joint standing committee 
of the Legislature haying jurisdiction oyer human resource 
matters and to confirmation by the Senate. The commissioner is 
the head of the department, responsible for its oyerall 
direction. The commissioner seryes at the pleasure of the 
Governor. 

2. Vacancy. Vacancies in the office of the commissione!: 
must be filled as follows. 

A. Any yacancy of the commissioner's position must be 
filled by appointment under subsection 1. 

B. If the commissione!:'s position is yacant or if the 
commissioner is absent or disabled, the associate 
commissioner fo!: programs shall perform the duties and haye 
the powers proyided- by law fo!: the commissione!:. 

C. If the positions of the commissione!: and the associate 
commissioner fo!: programs are both vacant or if both 
officials are absent or disabled, the associate commissioner 
for administration shall perform the duties and haye the 
powers p!:ovided'by law fo!: the commissioner. 

3. Qualifications. To qualify for appointment as 
commissioner, a person must have training and experience in human 
services administration or .satisfactory experience in the 
direction of work of a comparable nature, 

§IOS. Commissioner's pove!:s and duties 

1. Povers. The commissioner may: 

A. Distdbute the functions and duties outlined in this 
Title among the department's organizational units so as to 
integrate the work properly and to promote the most 
economical and efficient administration of the department: 

B. Perform any legal act relating to the care. custody, 
treatment, !:elief and improyement of the residents of state 
institutions or purchase residential services when the 
depa!:tment does not p!:Oyide the appropdate institutional 
services for those persons; 

C. Proyide fo!: the training of nurses: and 

D. Designate employees of the depa!:tment to represent the 
department in Probate Court only in: 

Page 206-LR3l02(l) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

(1) Matteq !:elating to the performance of duties in 
uncontested guardians?ip,. conseryatorship ?r 
termination of guardl.anshl.p or conseryatorshlp 
proceedings: and 

(2) Requests for emergency guardianships arising from 
the need for emergency medical treatment or placement 
in adult foster homes. boarding homes or nursing homes 
or for. orders necess.ary ~o apply for or preserye an 
est'ate l.P emergency s~tuatl.Qns, 

2. Duties. The commissioner shall: 

A. As soon as p!:acticable after the close of a fiscal year 
that ends in an eyen-numbered year. report to the Goyernor 
the actiyities of the department dudng the biennial pedod 
just ended with suggestions for legislatiye action that the 
commissioner considers necessary or important. 

§I06. Depa!:tment pe!:sonnel 

The commissione!: mall' employ staff necessary to carry out the 
responsibilities of the departm.ent. S~a~f a:e subject t? the 
Civil Service Law unless otherw1se spec1hed 1n law, POSl.t10ns 
listed in this section are not subj~ct. to the Ciyil Seryice Law 
and serye at the pleasure of the comm1SS1one!:. 

1. Associate commissioners. The commissioner may appoint 
an Associate Commissioner for P!:ograms, who must haye training 
and expe!:ience in the planning and administ!:ation of human 
se!:vices, and an Associate Commissioner for Management and 
Budget, who must haye training and expe!:ience in general 
management. 

2. Other positions. The commissioner may appoint the 
following: 

A. Director, Bureau of Community Health: 

!;l. Di[e~tQt:f Bll!:!1;:!ll Qf AQllJ.!;S ,in He!1Q QI.: Sp!1d;:!l Ser:!liS;;eal 

c. Director!!: Bureau of Menta.LHe.alJ:h1. 

1:1. Di[et:tQ[f i:!l!t:e;:!ll Qf MeQj,!:;:!l Qll<llity lUHilAt:ant:e I 

1:<, Di!:!1!:tQ;(, M!1nt<ll R!1t<lt:Q;:!tiQ'!! E<I!:j,litYl 

E. Assist;:!.!!t tQ tile CQrnmlssiQner t'Q[ CQD6wner Afl.:;:!iI;:SI ;:!Og 

G. Assilit;:!ut t2 tile CQrnmi65i2ne:r. 
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3. Clinical directors. The commissioner, with the approval 
of the Governor, may employ and set the salaries uo to the 
maximum adjusted pay grade for clinical director positions. 
Clinical director positions are excluded from the definition of 
state employee under Title 26, section 979-A, SUbsection 6, 
Employees in that classification hired after July 1. 1989 serye 
at the pleasure of the commissioner and must, as a condition of 
continued employment, maintain clinical priyileges to practice 
medicine as determined by the respectiye medical staff and the 
superintendent of the facility. Employees in the classification 
of clinical d~r~ctor ¥rior to .'!~ly 1. ~989, may elect to retain 
current barga1n1ng un1t and c1V11 serV1ce status. Employees so 
"grandfathered" retain salary and benefit entitlement proyided 
for on current pay schedules and collectiye bargaining agreements. 

4. Physicians. Employees in the classifications of 
physician I, II and III within the department who work in the 
areas of mental health, mental retardation or forensics are 
unclassified state employees,· as defined py Title 26, section 
979-A, subsection 6, and are mempers of pargaining units, supject 
to Title 26, chapter 9-B. An ·employee in any of these 
classifications must, as a condition of continued employment, 
maintain necessary clinical privileges to practice medicine in 
that employee' s position as determined py the respectiye medical 
staff and the superintendent of the facility. Any termination of 
employment due to a loss of clinical priyileges to practice 
medicine as referenced under this paragraph is not supject to the 
grievance procedure under any collectiye pargaining agreement. 

§I07. Service deliyery regions 

The commissioner shall organize regional serviCe delivery in 
accordance with the following regional poundaries. 

1. Region I. Region I is all of Aroostook County. 

2. Region II. Region II is all of Piscataquis County, 
Penopscot County, Hancock County and Washington County. 

3. Region III. Region III is all of Somerset County, 
Kennepec County, Waldo Countv, Knox County. r.incoln County and 
Sagadahoc County and that portion of Cumperland County that 
includes the municipalities of Brunswick, Freeport and Harpswell. 

4. Region IV. Region IV is all of Franklin County, Oxford 
County and Androscoggin County. 

5. Region V. Region V is all of York County and all of 
Cumberland County except that portion that is part of Region III. 
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Sl08. Joint location of services 

In cooperation with the Bureau of General Seryices and the 
Department of Children and Families, the department shall locate 
its seryice deliyery sites with those of the Department of 
Children and Families, supject to the following proyisions. 

1. Leases. Joint location must occur as leases expire, 
except as proyided in supsection 2; A lease may pe renegotiated 
or extended on a short-term pasis in order to make its expiration 
date coincide with those of other releyant leases. 

2. Exceptions. Joint location is not required if the costs 
as estimated py the Bureau of General Services supstantially 
exceed the penefits as estimated py the Bureau of General 
Services. In estimating penefits, the Bureau of General Seryices 
shall consider, put is not limited to, the following: 

A. Monetary sayings expected from leasing fewer put larger 
~ 

B, Administratiye sayings expected py either the department 
or the Department of Children and Families from sharing 
regional administrative functions: 

C. Improyed access expected for customers; and 

D, Improyed coordination and quality of seryices expected 
from greater interaction of staff across departments. 

3. Other departments. This section does not prohibit the 
Bureau of General Seryices from including other· State agencies at 
a joint location site. Other State agencies that may jointly 
locate include, put are not limited to, the Department of Lapor, 
the Department of Secretary of State and the Department of 
Education. 

4. Reports. The Bureau of General Seryices shall sulmlit 
progre~s. reports r~garding ~he implementation of this section to 
the J01nt stand1ng comm1ttee of the Legislature haying 
jurisdiction oyer human resource matters py the following dates: 

A. January L 1996: 

e. !lanl!ary 1, 12!1!!1 and 

C. !lanmu:y 1, ;lQQQ. 

ClIAPTER 1Q3 
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USE OF CONfIDKN:rIAL INFORMATION FOR 
PERSONNEL lIND LICENSURE ACTIONS 

5201. Definitions 

As used in this chapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Confidential information. "Confidential information" 
means information deemed confidential by chapter 1413. section 
B008 or section 8903. 

2. Hearing officer. "Hearing officer" means presiding 
officer. judge. board chairman. arbitrator or any other person 
responsible for conducting a proceeding or hearing subject to 
this chapter. 

3" Licensing board. "Licensing board" means a professional 
or occupational licensing board that licenses, certifies or 
registers a' person in a profession or occupation that is included 
in the list of professional and occupational licensing hoards in 
Title 5. section 120Q4-A. 

§2Q2. Disclosure and use of confidential infOrmation; governing 
proyisioDs 

Any information derived by the department in the COUrse of 
carrying out its functions and that is confidential under chapter 
1413. section B008 or section 8903. that relates to a state' 
employee or a person licensed. certified or registered by a 
licensing board who is alleged to have engaged in any unlawful 
activity or professional misconduct. or in cQnduct in violation 
of laws or rules relating to a licensing board. may be disclosed 
to and used by the appropriate state agencies, and licensing 
boards only in accordance with this chapter. The department. 
other state agencies and licensing boards shall comply with the 
following, 

1. Pu:r:pose for which disclosure is made. Any confidential 
information prOvided to a state agency. department or licensing 
bOard may be used only for investigative and other action within 
the scope of the authority of that agency. department or 
licensing board and to determine whether the employee Or the 
person licensed. certified or registered by the board has engaged 
in unlawful activity. professional misconduct or activities in 
violation of the laws or rules relating to the board. 

2. Designation of person to receive confidential 
ipformation. State agencies, departments and licensing boards 
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reasonably expected to be recipients of confidential information. 
as determined by the commissioner, shall designate a person to 
receiye the confidential information for inyestigative purposes. 

3. Limitations on diSClosure. Disclosure is limited to 
information that is directly related to the matter at issue. The 
identity of reporters and other persons may not be disclosed 
except as necessary' and relevant. Access to the information is 
limited to parties, parties f representatives, counsel of record 
and the hearing officers responsible for the determinations. The 
information may be used only for the purpose for which the 
release was intended, 

§203. Confidential information provided to state employees. the 
Bureau of Human Resources and the Bureau of EmplQyee 
RelatiQns 

1. DisclQsure tQ state emplQyees. Confidential information 
that is relevant to a grievance or a disciplinary procedure 
within the department must be prQvided to the affected employee 
and the employee's designated representative. 

2. Disclosure tQ Bureau of Employee Relations and th~ 
Bureau Qf Human Resources. Confidential information that is 
relevant to a grievance or disciplinary procedure within the 
department must be provided to the Bureau of Employee Relations 
in cases regarding state employment subject to the State EmplQyee 
Labor Relations Act, Title 26, chapter 9-B. and to the Bureau of 
Human Resources for state employees not subject to Title 26. 
chapter 9-B. when the BureaU of Employee Relations or the BureaU 
of Human Resources become inyolved in the grievance or 
disciplinary process, including appeals to an arbitrator or the 
Ciyil Service Appeals Board. 

3. PrQcedures governed by contract. If any other procedure 
relating to the use of confidential information in state employee 
personnel actions is governed by collective bargaining 
agreements, the collective bargaining agreements control, except 
as provided in section 202, 

§204. Confidential information provided tQ professional and 
Qccupational licensing boards 

If confidential information regarding a person subje~t tO,or 
seeking licensure. certification or registration by a ll.censJ,Dg 
board indicates that the person maY have engaged in unlawful 
activity. professional misconduct or conduct that may be in 
violation of the laws or rules relating to the licensing board. 
the commissioner may release this information to the appropriate 
licensing board. Confidential information must be disclosed and 
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used in accordance with section 202 and may also be disclosed to 
members. employees and agents of a licensing board who are 
directly related to the matter at issue. 

1. Notice to the licensee or applicant. Notice of the 
release of confidential information must be provided by the board 
to the licensee or applicant in accordance with the law and rules 
relating to the licensing board. If the law or rules relating to 
a licensing board do not provide for notice to licensees or 
applicants subject to or seeking licensure. certification or 
registration. the licensing board shall provide notice to the 
licensee or applicant upon determination of the board to take 
further action following its investigation. 

2. Licensing board requests for confidential infonnation. 
Any licensing board pursuing action within the scope of the 
board's authority or conducting an investigation of any person 
subject to or seeking licensure, certification or registration by 
the board for engaging in unlawful activity. professional 
misconduct or conduct that may be in violation of the laws or 
rules relating to the board may request confidential information 
from the department. Any information provided to the board for 
an investigation is governed by section 202 and this section. 

3. Use of confidential infonnation in proceedings. The use 
of confidential information in proceedings. informal conferences 
and adjudicatory hearings is governed by Title 5. section 9057. 
subsection 6, 

§Z05. Infonnation provided for unemplo~ent compensation 
proceedings relevant to state emplo~ent 

If confidential information is relevant to an unemplo~ent 

compensation proceeding with respect to the provision of. denial 
or termination of unemployment compensation benefits related to a 
person's state employment, the commissioner may release the 
confidential information to the Commissioner of Labor. The 
Commissioner of Labor may request from the commissioner 
confidential information that may be directly related to an 
unemployment compensation proceeding with respect to a person's 
state employment, The commissioner may release the confidential 
information to the Commissioner of Labor if the confidential 
information is related to the proceeding. The Commissioner of 
Labor shall provide the claimant with access to the information. 

§Z06. Penalty for violations 

Any person who violates this chapter is subject to the 
applicable penalty as provided in chapter 1413 or section 8902. 
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CHAPTER 105 

OTHER DEPARTMENTAL FUNCTIONS AND 
ADVISORY ORGANIZATIONS 

S301. Office of Adyocacy 

1. Definition'. As used in this section, "client" means a 
person requesting or receiving services from the Bureau of Mental 
Health. the Division of Mental Retardation. a state institution 
or from any agency licensed or funded by the Bureau of Mental 
Health. the Division of Mental Retardation or a state institution. 

2. Establishment. The Office of Advocacy is established 
within the department solely to investigate the claims and 
grievances of clients. to investigate with the Department of 
Children and Families or the Bureau of Adults in Need of Special 
Services. as appropriate. all allegations of adult and child 
abuse in state institutions and to advocate on behalf of clients 
for compliance by any institution. other facility or agency 
administered. licensed or funded by the department with all laws. 
administrative rules and institutional and other policies 
relating to the rights and dignity of clients. 

3. Chief advocate. A chief advocate shall direct and 
coordinate the program of the office, 

A, The chief advocate shall report administratively to the 
COmmisSioner and advise. consult with and inform the 
commissioner on the issues described in this section. 

B. The chief advocate shall select other advocates needed 
to CarrY out the intent of this section who shall repdrt 
only to the chief advocate. 

C, 80th the chief advocate and all other advocates are 
classified state employees, 

4. Duties. The Office of Advocacy, through the chief 
advocate and the other advocates. shall: 

A.. Receive or refer comolaints made by r:lients and 
represent the interests of clients in any matter pertaining 
to the rights and dignity of clients: 

B. Intercede on behalf of these clients with officials of 
the institutions. facilities and agencies administered. 
licensed or funded by the department. except that the Office 
of Advocacy may refuse to take action on any complaint that 
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it deems to be trivial or moot or for which there is clearly 
another remedy available: 

C. Assist clients in any hearing or grievance proceeding of 
the department: 

D. Refer clients to other agencies or entities for the 
purpose of advocating for the rights and dignit;y of t;hese 
persons: 

E. Act; as an informat;ion source regarding t;he rights of all 
clients. keeping it;self informed about; all laws. 
administrative rules and institutional and other policies 
relat;ing to t;he right;s and dignit;y of t;he client;s and about; 
relevant; legal decisions and other developments related to 
t;he field of ment;al healt;h and ment;al ret;ardat;ion. both in 
t;his State and in ot;her parts of the country: 

F. Make and publish reports necessary t;o t;he performance of 
the duties described in t;his sect;ion. The chief advocate may 
report findings of t;he office t;o groups outside t;he 
department. inCluding legislative bodies. adVisory 
committees.. commissions, law enforcement agencies and the 
press, and may authorize the advocates in the Office of 
Advocacy to report findings. At; least annually. the chief 
advocat;e Shall report; bot;h in person and in writing to the 
joint; standing cOmmit;tee of the Legislat;ure having 
jurisdiction oyer human reSQurce matters: and 

G. Negotiat;e joint; working agreement;s wit;h the Department; 
of Children and Families concerning procedures and 
respective responsibilities for conducting investigations in 
st;at;e institutions of allegat;ions of abuse pursuant to t;he 
Child and Family Services and Child Protection Act;. Title 
22. chapt;er 1071. 

5. Access to files and records. The Office of Advocacy. 
through the chief adVocat;e and the other advocates. has access. 
limit;ed only by t;he law. to the files. records and personnel of 
any inst;itut;ion. facility or agency administered. licensed Or 
funded by the depart;ment;. All persons with knowledge about an 
incident relat;ed t;o client care. including client-to-client 
aSSault. staff-t;o-client; aSSault. client-to-staff assault. 
excessive use of seclusion or mechanical or' chemical restraint, 
incidents st;emming from questionable psychiat;ric and medical 
practice or any other alleged abuse or neglect. shall immediat;ely 
report the det;ails of that; incident; to the Office of Advocacy. A 
copy of any incident report; must; be provided to the Office of 
Advocacy by the person making t;he report. 
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6. Confidentiality. Request;s for action must be t;reated 
confident;i"ally as follows. 

A. Any client; request; for action by the office and all 
written records or accounts related to the request are 
confident;ia1 as to t;he identit;y of the client. 

B. The records and accounts may be released only as 
provided by law. 

7. Protection for advocates. Advocat;es may not be 
disciplined or sanct;ioned for any act;ions t;aken on behalf of 
clients. 

8. Budget. When submit;ting any budget; request; to the 
Legislature. t;he department; and the Governor shall provide that 

. any funds for the Office of Advocacy be listed in a separat;e 
account. 

5302. Stat;e forensic Service 

1. Establishment; and membership. The COmmissioner shall 
est;ablish a St;at;e Forensic Service and appoint; it;s members. 
Members must; be psychiatrists and licensed clinical psychologists 
experienced in forensic service and not; directly involved in the 
t;reat;ment; of persons commit;ted to t;he department; under Tit;le 15. 
chapt;er 5. These psychiat;rist;s and psychologists may be employed 
by the department; direct;ly or as independent; cont;ract;ors. 

2. Duties. The Stat;e Forensic Service has the following 
dut;ies: 

lI. To perform examinat;ions of the ment;al condition of a 
defendant; pursuant to Title 15. section 101-B and to do t;he 
evaluations or eXaminat;ions on behalf of any court of 
record, pursuant to agreement between the commissioner and 
the jurisdict;ion requesting t;hat the evaluation be performed: 

B. To perform examinat;ions of the ment;al condit;ion of 
persons cOmmit;ted to t;he cust;ody of t;he COmmissioner under 
Title 15. sect;ion 103. for t;he purposes specified in Tit;le 
15. section 104-A: and 

C. To perform examinat;ions of the ment;al condit;ion of 
persons pursuant to chapter 207. 

3. Professional education program. The Stat;e Forensic 
Service may establish and maint;ain a professional educat;ion 
program designed to assist; licensed psychologist;s and 
psychiatrist;s in developing expert;ise in t;he forensic aspects of 
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each profession, with emphasis on the assessment of competency. 
criminal responsibility and abnormal condition of mind under the 
laws of the State. 

§3Q3. Maine Developmental Disabilities Council 

1. Establishment. The Governor shall establish the Maine 
Developmental Disabilities Council. 'as authorized by Title 5. 
section 12004-1. subsection 66. 

2. lU!pointments. Appointments to the council are governed 
as follows. 

A. The Governor shall appoint appropriate representatives 
to the council as are required as a condition of eligibility 
for benefits under the federal Amendments to the 
Developmental Disabilities Services and Facilities 
Construction Act of 1978. Public Law 93-288. United States 
Code. Title 42. Section 6000 et seq. 

B. The Governor shall ensure that there is at least one 
representative from each of the regions established by the 
department. except that regional representatives may not be 
in addition to, those required by the federal Public Law 
~ 

3. Duties. The council shall consult with and coordinate 
with the commissioner in carr,ying out the purposes of the program 
established under the federal act specified in subsection 2. 

4. Departmental role. The department's role under this 
section is as follows. 

At Except where a single state agency is otherwise 
designated or established in accordance with any other state 
law, the department is designated to be the sole agency of 
the State: 

{II To develop jointly with the council the statewide 
plan required by the federal act specified in 
subsection 2: and 

(21 To be the sole administering agency for that plan. 
as required as a condition to the eligibility for 
benefits under the federal act specified in subsection 
1.... 

B. The department may receive. administer and expend any 
funds that are available under the federal act specified in 

Page 2l6-LR3102(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

sUbsection 2 or from any other sources. public or private. 
for those purposes. 

CHAPTER 107 

STATE INSTITlJTIONS GENERALLY 

§401. Definitions' 

As used in this chapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Chief administrative officer. "Chief administrative 
officer" means the head of a state institution. 

2. Parking area. "Parking are aU means land maintained by 
the State at a state institution that is designated as a parking 
area by the chief administrative officer. 

3. Public way. "Public way" means a road or driveway at a 
state institution. 

4. Written political material. "Written political 
material" means flyers. handbills or other nonperiodical 
publications that are subject to the restrictions of Title 2l-A. 
chapter 13. 

§402. Duties of the commissioner 

1. General. The commissioner is responsible for the 
general superV1s1on. management and control of the research and 
planning. grounds. buildings. property. officers. employees and 
residents of state institutions. 

2. EnforCement of laws. The commissioner shall enforce all 
laws concerning state institutions, unless specific law 
enforcement duties are given by law to other persons. 

3. 'Rules. The commissioner shall adopt rules as follows. 

A. The commissioner shall adopt rules appropriate or 
necessary for the care and management of the property of all 
state institutions. for the prOduction and distribution of 
the products of the institutions. for guiding the 
institutions in determining whether to approve admissions 
and for the execution of the statutory purposes and 
functions of the institutions. 

B. The central principle underlying all rules relating to 
residents of state institutions is that the residents retain 
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all rights of an ordinary citizen, except those expressly or 
by necessary implication taken from them by law, 

4. GrieYance procedures. The commissioner shall establish 
procedures for hearing grievances of residents of state 
institutions, 

5. libuse allegations. The commissioner shall ensure 
appropriate intervention and remediation in cases of 
substantiated abuse and neglect in state institutions, The 
commissioner shall ensure, through inspection on a periodic 
basis, that all state institutions meet appropriate federal and 
state standards relating to the health, safety and welfare of 
residents. 

6. Establish stan.dards of care. The commissioner shall 
establish standards of care for residents of the Augusta Mental 
Health Institute and the Bangor Mental Health Institute. 

7. Lease of unused buildings. The commissioner may. with 
the approval of the director of the Bureau of General Seryices. 
lease unused buildings at the state institutions for the purposes 
of providing seryices to departmental clients. 

A. The leases may not be for a period exceeding one year. 

B. The commissioner shall submit a plan of the proposed 
leases and their impact on the state institutions and 
departmental clients to the joint standing committee of the 
LegiSlature haying juriSdiction oyer human resource matters 
no later than January 31st of each year. 

SiOl. Chief administratiye officers 

1. Appointment. The commissioner may appoint chief 
administrative officers as necessary for the proper performance 
of the functions of the department; Appointments must be made in 
accordance with this section and with law goyerning each of the 
state institutions. To be eligible for appointment as a chief 
administratiye officer. a person must be experienced in the 
management of the particular type of institution to which the 
person is to be assigned. 

2. Acting chief administrative officer. Notwithstanding any 
other proyision of law, the commissioner may delegate any 
employee of the department to serye as the acting chief 
administrative officer of any state institution. if the office of 
the chief administratiye officer of any state institution is 
~ 
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A. The acting chief administratiye officer may not serve 
for a period exceeding 180 days. 

B. Seryice as the acting chief administrative officer of a 
state institution is considered a temporary additional duty 
for the person so delegated. 

S4D.. Legal actions' 

. 1. Contract actions. Actions founded on any contract made 
with the State Purchasing Agent, or with any official of the 
department under the authority granted by the State Purchasing 
Agent, on behalf of a state institution, may be brought by the 
official making the contract or the official's successor in 
Q.f.fusL. 

2. Actions for injuries to m;"operty. Actions for injuries 
to the real or personal property of the State, used by any state 
institution and under the management of the chief administratiye 
officer of the institution, may be prosecuted in the name of the 
officer or the officer's successor in office, 

§iD5. Emergencies 

When emergency situations are certified by the chief 
administratiye officer of a state institution' to exist at the 
institution, the commissioner may, with the approyal of the 
GovernQr, assign departmental personnel as necessary to assist in 
controlling the emergency situation. 

1. Tempora~ assignment. The assignment of personnel must 
be only for the period during which the emergency exists. 

2. Compensation •. Any personnel transferred are entitled to 
receive compensation as reguired by the Civil Seryice Law. rules 
and contract termS. 

§iD6. ImprQPer conduct of institutional officers 

The COmmissioner may inquire into any improper conduct 
imputed to state institutional officers in relation to the 
concerns of their institutions, and for that purpose may: 

1. Subpoenas. Issue subpoenas for witnesses and compel 
their attendance and the production of papers and writings by 
punishment for contempt in case of willful failure, neglect or 
refusal: 

2. Examination of witnesses. EXamine witnesses under Oath: 
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3. Adjudication. Adjudicate cases Qf alleged imprQper 
cQnduct in a manner similar tQ and with similar effect as cases 
Qf arbitratiQn. 

§407. ARPointment Qf physician 

In every state institutiQn tQ which a perSQn with mental 
illness Qr mental retardatiQn may be CQmmitted, the cQmmissiQner 
shall appQint a physician experienced in the care and treatment 
Qf thQse. J?ersQns and shall appQint the necessary assistants tQ 
the phys1c1an. 

§408. COQperation with state departments 

Whenever it is considered advisable, the chief 
administrative officer Qf any institution fQr persQns with mental 
illness Qr mental retardation may cQQperate with state 
departments tQ eXamine upon request and recQmmend suitable 
treatment and supervision for: 

1. Mental illness Qr mental retardatiQn. PerSQns thQught 
tQ have mental'illness or mental retardatiQn; Qr 

2. Juyenile CQurt. Children brQught before any Juvenile 

§409. Payment fQr care and treatment Qf residents 

1. DefinitiQns. As used in this section, unless the cQntext 
otherwise indicates, the fQllowing terms have the fQllowing 
meanings. 

A.. "Care and treatment" includes all goods and services 
pmvided, Qr caused tQ be prQvided, tQ a resident by the 
~ 

St "Liable person" means a person liable for the care and 
treatment of a resident under subsection 3. 

C, "State institutiQn," for purposes Qf this section only, 
includes the FreepQrt TQwne Square in additiQn tQ the state 
institutions included in sectiQn 101, subsectiQn 3. 

2. Charges. Charges under this sectiQn are governed as 
fQllQws, 

A. The cQmmissioner shall establish charges fQr the care 
and treatment of residents at any state institution. 
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B. Charges made under this sectiQn are a debt of the 
resident, Qr any persQn legally liable fQr the resident's 
care and treatment under this section, and are recoverable 
in any court Qf competent jurisdictiQn in a civil actiQn 
brQught in the name Qf the State, 

3. Liable' persQns. Each resident, the resident's spQuse, 
and the resident's' parent are jointly and severally liable fQr 
the care and treatment Qf the resident, whether the resident was 
committed Qr Qtherwise legally admitted, frQm the date Qf the 
resident's admissiQn to a state institutiQn, except that: 

A, A parent is not liable for a child resident's care and 
treatment, unless the child resident was whQlly Qr partially 
dependent for support upon the parent at the time Qf 
admission; and 

B. The department may not charge any parent fQr the care 
and treatment Qf a child resident beyQnd the child's 18th 
birthday, or beyond 6 mQnths from the date Qf the child's 
admission, whichever occurs later. 

4. Financial statement formS. Financial statement forms are 
gQverned as fQllQws. 

A, The cQmmissiQner shall prescribe financial statement 
fQrms that must be completed by: 

(1) The resident; 

(2) Any persQn liable for the resident's care and 
treatment under this section: or 

(3) Any fiduciary acting on behalf Qf the resident Qr 
persQn liable for the resident, 

B. The fQrm in each case must be witnessed, 

5. DeterminatiQn Qf ability tQ pay. After a resident is 
admitted intQ any state institutiQn, the department shall: 

ii, Investigate to determine what property, real and 
personaL the resident has, and, in determining ability tQ 
pay, the department shall cQnsider all incQme. debts, 
expenses. obligatiQns and the number and cQnditiQn Qf 
dependents: and 

B. Investigate tQ determine whether there exist any persQns 
liable under subsectiQn 3 fQr the payment Qf charges fQr the 
resident's care and treatment. 
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(1) The degartment shall ascertain the financial 
condition of the persons. if any. and shall determine 
whether each person is financially able to pay the 
charges. 

(2) In determining the person's ability to pay. the 
department· shall consider all income. debts. expenses. 
obligations and the number and condition of dependents. 

6. Obtaining information. The obtaining of information 
under this section is goyerned as follows. 

A. Every agency and department of the State shall render 
all reasonable assistance to the department in obtaining all 
information necessary for the proper implementation of the 
purposes of this section. 

B. To carry out the purposes of this section. the 
commissioner may administer oaths, take testimony, subpoena 
and compel the attendance of witnesses. and subpoena and 
compel the production of books. papers. records and 
documents considered material or pertinent in connection 
with the commissioner' s duty of securing gayments for care 
and treatment as provided in this section. 

(1) Any person failing to obey a subpoena may. upon 
petition of the commissioner to any Justice of the 
Superior Court. be ordered by the justice to apgear and 
show cause for disobedience of the subpoena. 

(2) The justice. after hearing. may order that the 
subpoena be obeyed or. if it appears to the justice 
that the subpoena was for any reason inapgropriately 
issued. may dismiss the petition. 

(3) A person is guilty of contempt if the person fails 
to obey a subpoena when ordered to do so by a Justice 
of the Sugerior Court under this subsection. upon 
application by the commissioner to the Superior Court 
for an order of contempt. 

C. Upon request of the commissioner. banking organizations. 
insurance companies, brokers Or fiduciaries shall furnish to 
the COmmissioner full information concerning the earnings 
of. income of. funds deposited to the credit of Or funds 
owing to any resident. or any person liable under subsection 
3 for the resident. 
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(1) The information must be proyided in writing and 
duly certified. 

(2) The certifiep statement is admissible in eyidence 
in any action or proceeding to compel payment for the 
care and treatment of the resident. 

(3) The certified statement is prima facie eyidence of 
the facts stated in. the statement. 

7. Inability to p~. If it is determined that any resident 
Or liable person is unable to pay all or part of the charges for 
care and treatment. the commissioner may cancel, suspend or 
reduce charges in accordance with the. resident's or liable 
person's ability to pay. 

8. Postponement of billing. The commissioner may enter into 
an agreement with any resident or liable person to postpone 
billing for care and treatment for any period of time. 

9. Benefit pa:fD1ents. The chief administratiye officer of 
any state institution may receive as payee any benefits from 
social security, veterans' administration, railrQad retirement O[ 

any other like benefits paid on behalf of any resident. 

A. The chief administrative officer Shall apply the 
benefits toward the care and treatment of the resident in 
accordance with charges made by the department. 

So Any surplus from the payments must be held in a personal 
account at the hospital in the name of the resident and must 
be ayailable for the resident's personal needs. 

10. Claims against estates. The State has a claim 
enforceable in Probate Court against the estate of any resident. 
and the estate of any liable person, for any amount due to the 
State at the date of death of the resident or the liable person. 
including any claim arising under an agreement entered into under 
this section. 

A. The state's claim has priority oyer all unsecured claims 
against the estate, p.gr.eot: 

(1) Administratiye expenses, including probate fees 
and taxes: 

(2) Expenses of the last sickness: and 

(3) Funeral expenses, not exceeding $40Q, exclusiye of 
the honorarium of the clergy and cemetery expenses, 
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B. The Attorney General shall collect any claim that the 
State may have against the estate. 

C. The State may not enforce a claim against any real 
estate while it is occupied as a home by the surviving 
spouse of the resident or liable person and" while the 
surviving spouse remains unmarried. 

11. Reimbursement of providers. Notwithstanding any other 
law. if part of the care and treatment of a resident under this 
section is provided by a party other than the State. the 
commissioner shall pay to the other party. from the fee collected 
by the department for the care and treatment of the resident. the 
portion of those costs borne by the other party in the same ratio 

"as the fee collected to the total charge made. except that: 

A. This subsection does not limit compensation for 
providers of resident care and treatment: and 

at This subsection does not limit contractual arrangements 
between the providers and the "State. 

12. Special reyenue account: Augusta Mental Health 
Institute. The commissioner shall establish a special revenue 
account for the Augusta Mental Health Institute and shall deposit 
into it payments or income receiyed from residents of the Augusta 
Mental Health Institute . the Medicaid program or other 3rd-party 
payors. The commissioner shall use the funds on deposit for 
expenses of the Augusta Mental Health Institute. 

13. Special reyenue account: Bangor Mental Health 
Institute. The commissioner shall establish a special revenue 
account for the Bangor Mental Health Institute and shall deposit 
into it payments Qr income received from residents of the Bangor 
Mental Health Institute. the Medicaid program or other 3rd-party 
payors. The commissioner shall use the funds on deposit for 
expenses of the Bangor Mental Health Institute. 

§41Q. General Fund account: disprQPortionate share hospital match 

The cQmmissioner shall establish a General Fund account to 
proyide the General Fund match for eligible disproportionate 
share" hospital components in the Augusta Mental Health Institute 
and the BangQr Mental Health Institute. Any unencumbered 
balances of General Fund appropriations remaining at the end Qf 
each fiscal year must be carried forward to be used for the same 
purposes. 

§411. Posting of political material 
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In accQrdance with the fQllowing provisions, each chief 
administrative officer shall provide in at least one accessible 
area in each institution an appropriate space for the posting of 
written political material sent for that purpose to the chief 
administratiye officer by candidates for state office or federal 
office in this State. 

1. One item limit. Not more than one item of written 
political material may be posted in one place on behalf of any 
one candidate. 

2. Remoyal. Written political material must be remoyed 
after the election to which it is releyant. 

3. VQting place. If there is a yoting place within the 
institution. the posting place may not be located within 250 feet 
of the entrance to the voting place. 

4. ViQlatiQn. The posting of written political material 
under this section is not a yiolation of Title 21-A. section 32 
or Title 21-A. section 674. subsection 1. paragraph C. 

§412. Public ways and parking areas 

1. Rules. Each chief administratiye officer may adopt and 
enforce rules. subject to the approval of the commissioner. 
governing the use of public ways and parking areas. 

A. The rules must be adopted in accordance with the Maine 
Administratiye Procedure Act. Title 5. chapter 375. 

B. The Secretary of State shall forward a copy of the 
rules. attested under the Great Seal of the State. to the 
District Court in the area of jurisdiction. 

2. Special police officers. Each chief administratiye 
officer may appoint and employ. subject to the Ciyil Service Law. 
special police officers for the purpose of enforcing rules 
adopted under subsection 1, 

A. The special police officers shall: 

(1) Patrol all the public ways and parking areas 
subject to this section: 

(2) Enforce rules adopted under this section: and 

(3) Arrest and prosecute yiolators of the rules. 
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B. The State Police. sheriffs. deputy sheriffs. police 
officers and constables who haye jurisdiction oyer the areas 
in which the state institutions are located shall. to the 
extent possible. cooperate with the special police officers 
in the enforcement of the rules adopted under sUbsection 1. 

3. Court procedure. The District Court in the area in 
which a state inst"itution is located has jurisdiction in all 
proceedings related to that institution brought under this 
section. 

A. The District Court shall take judicial notice of all 
rules adopted under subsection 1. 

B. In any prosecution for a yiolation of the rules. the 
complaint may allege the offense as in pros.ecutions under a 
general statute and need not recite the rule. 

4. Prohibited acts: forfeitures. A person who yiolates any 
rule adopted under this section COmmits a ciyil yiolation for 
which a forfeiture may be adjudged in an amount consistent with 
the amount charged for a similar yiolation by the municipality in 
which the state institution is located. but not to exceed the 
maximum amount provided for a traffic infraction under Title 29. 
section 2303. subsection 1. Notwithstanding any other law. the 
fines and costs of court paid under' this section inure to the 
municipality in which the proceedings take place. 

§413. Rights 

Eyery resident of a state institution has a right to 
nutritious food in adequate quantities. adequate professional 
medical care. an acceptable leyel of sanitation. yentilation and 
light, a reasonable amount of space per person in any sleeping 
area. a reasonable opportunity for physical exercise and 
recreational actiyities. protection against any physical or 
psychological abuse and a reasonably secure area for the 
maintenance of permitted personal effects. 

§414. Indefinite conyalescent status 

1. Definitions. As used in this section. unless the 
context otherwise indicates. the following terms haye the 
following meanings. 

At "Living conditions" includes, but is not limited to, the 
physical conditions of a residential facility. the 
indiyidual treatment plan proyided for each outpatient 
client and the programs for treatment ayailable to and 
appropriate for each outpatient client. 
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B. "Residential facility" means a boarding home, nursing 
facility. foster home. group home or halfway house licensed 
by or receiying funds from the department. 

2. Requirements. The chief administratiye officer of any 
state institution. or the chief administratiye Officer's 
designee. may place 'any person who has been admitted with mental 
illness or mental retardation. except residents described in 
chapter 1609. subchapter II,' on indefinite convalescence status, 
if the officer or the designee determines that the residential 
facility in which the person will be residing is at least 
equivalent in the quality of liying conditions to the state 
institution to which the person was admitted. 

3. Standards. The COmmissioner shall establish standards 
for assessing whether liying conditions in residential facilities 
are equivalent to the existing liVing conditions in state 
institutions. 

§415. Adminis~ration of medication 

The administration of medication in state institutions is 
goyerned by rules adopted by the State Board of Nursing. The 
State Board of Nursing shall adopt the rules in accordance with 
the Maine Administrative Procedure Act. Title 5, chapter 375. In 
establishing rules for each type of state institution, the State 
Board of Nursing shall consider, among other factors: 

1. Health of residents. The general health of the persons 
likely to receive medication; 

2. Number of residents. The number of persons served by 
the institution: and 

3. Number of staff. The number of persons employed at the 
institution, 

§416. Resident's abandoned property 

Any property abandoned or unclaimed by a resident of a state 
institut;on must be di~po~ed of according to Title 33, chapter 27. 

§417. Unnatural death of resident 

When the death of any resident in a state institution is not 
clearly the result of natural causes, an eXamination and inguest 
must be held as in other cases, and the commissioner or the chief 
administratiye officer of the state institution shall cause a 
medical examiner to be immediately notified for that purpose. 
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§4I8. Rules regarding cardiopulmona~ resuscitation 

The department shall adopt rules regarding the use of 
cardiopulmonary resuscitation in state institutions. pursuant to 
the Maine Administrative Procedure Act. Title 5. chapter 375. 

§fIg. Negotiations with municipalities 

The COmmissioner, or the COmmissioner's designee, shall 
negotiate with officials of the municipality in which state 
institutions for either juveniles or adults constructed after 
August 23. 1989 are located to provide state reimbursement to 
that municipality for the net increased costs that a new state 
institution imposes on that municipality. Negotiations may 
commence only upon request of municipal officials and only within 
6 months after the net increased costs arise. As used in this 
section. unless the context otherwise indicates the following 
terms have the following meanings. 

1.. Net increased costs. "Net increased costs" means the 
costs of those services rendered to the state institution by the 
municipality and the costs of any adverse impact approximately 
caused by the operation of the state institution. subtracted from 
the fair market value of those services rendered by the state 
institution to the municipality. 

2. State institutioD. "State institution" means a facility 
owned by the State that provides residential mental health or 
mental retardation services to children or adults. 

CHAPTER 109 

DUE PRQCESS IN STERILIZATION ACT 

§SOI. Short title 

This chapter may be cited as the "Due Process in 
Sterilization Act," 

§S02. Legislative intent 

The Legislature finds and declares that sterilization 
procedures are generally irreversible and represent potentially 
permanent and highly significant consequences for the patient 
involved. The Legislature recognizes that certain legal 
safeguards are necessary to prevent indiscriminate and 
unnecessary sterilization and to ensure equal access to desired 
medical procedures for all Maine citizens. 
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SS03. Definitions 

As used in this chapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Custodian. "Custodian" means the person having care and 
custody over the individual seeking sterilization or the 
individual for whom'sterilization is sought. 

2. Disinterested expert. "Disinterested expert" means an 
appropriately licensed or certified professional not associated 
with an institution serving the person for whom sterilization is 
being sought and not personally related to the petitioner. 

3. Guardian. "Guardian" means a person who has qualified 
as a guardian of a minor or incapacitated person pursuant to 
testamentary or court appointment, but exqludes one whQ is merely 
a guardian ad litem. 

4. Informed consent. "Informed consent" means consent that 

11. Based upon an actual understanding by the person to be 
sterilized of the nature of sterilization, its potentially 
permanent consequences, all alternative methods of 
contraception and all reasonably foreseeable risks and 
benefits of sterilization: and 

B; Wholly voluntary and free from express or implied 
coercion. 

5. PareDt. "Parent" means a natural or adoptive mother or 
father of a person. 

6. Pb,ysician. "Physician" means any person licensed to 
practice medicine under Title 32, chapter 48, Subchapter II, or 
under Title 32, chapter 36, subchapters II and IV. 

7. Psychiatrist. "Psychiatrist" means a physician licensed 
to practice medicine under Title 32, chapter 48, subchapter II, 
whQ specializes in the diagnosis and treatment Of mental 
disorders. 

8. Psychologist. "Psychologist" means any person licensed 
to practice psychology under Title 32, chapter 56, subchapter III. 

9. Sterilization. "Sterilization" means a medical or 
surgical' procedure, the purpose of which is to render an 
individual permanently incapable of procreation. Sterilization 
does not refH to procedures that must be" performed for distinct 
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and urgent medical reasons and that haye the unayoidable 
secondary effect of rendering the indiyidual infertile. 

5504. Informed consent required for sterilization 

1. Informed consent required. Except as proyided in this 
chapter. prior to initiating sterilization procedures on any 
indiyidual. a physician shall obtain and record the informeg 
consent of that ingiyidual. 

2. Hearing required to determine ability to give informed 
consent for sterilization. A hearing to getermine ability to 
give informed consent for sterilization is required when 
sterilization is sought for: 

A. Persons unger age 16 years ang not marrieg or otherwise 
emancipated: 

B. Persons presently unger public or priyate guargianship 
or conservatorship: 

C. Persons residing in a state institution or otherwise 
in state custogy: or 

D. Persons from whom a physician coulg not obtain informeg 
consent. 

5505. Sterilization authorized kY court 

1. Court order requireg. A District Court orger 
authorizing steriliiation is required before the sterilization of 
any person gescribeg in section 504. subsection 2. 

2. Determination prior to iSSuance of order. Before an 
order may be issueg, the court shall getermine whether the person 
seeking sterilization or for whom sterilization is sought is able 
to giye informeg consent for sterilization' and, if so, whether 
the person has given informed consent for sterilization. 

§506. Contents of petition for determination of ability to give 
informed CODsent for sterilization 

The petition for determination of ability to giye informeg 
consent for sterilization must be executed under oath and must 
set forth: 

1. Person seeking sterilization or for whom sterilization 
is sought. Name, age ang resigence of the person seeking 
sterilization or for whom sterilization is sought; 
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2. Parent. guardian or spouse. Names ang resigences of any 
parents, spouse or guardian of the person seeking sterilization 
or for whom sterilization is sought; 

3. Basis of petition. A statement of the factors, 
incluging any listeg in section 504, subsection 2, ang mental 
condition, when appropriate. that necessitate a getermination of 
the ability of the person seeking sterilization or for whom 
sterilization is sought to giye informeg consent for 
sterilization: 

4. Reasons for sterilization. A statement of the reasons 
for which sterilization is sought: ang 

5. Person initiating petition. The name, address, position 
and statement of interest of the person initiating the petition 
or any person assisting with a self initiateg petition. 

SSG7. Submitting petition to determine informeg consent: notice 
of hearing 

1. Petition submission. The petition for a determination 
of ability to giye informed consent must be 6ubmitteg to the 
District Court in the giyision of resigence of the person seeking 
sterilization or for whom sterilization is sought. 

2. Notice of bearing. Upon the receipt of a petition to 
getermine informeg consent. the District Court shall assign a 
time, not later than 30 days after receipt of a petition, ang a 
place for hearing the petition. The court may, at its 
giscretion, holg the hearing on the petition at a place within 
the county other than the usual courtroom if it woulg facilitate 
the presence of the person seeking sterilization or for whom 
sterilization is sought. 

3. Service of notice. The court shall cause a copy of the 
petition ang notice of hearing to be seryeg on the person seeking 
sterilization or for whom sterilization is sought ang the 
person's guardian or custodian, if any, at least 7 days prior to 
the hearing gate, If a guargian or custogian of the person 
seeking sterilization or for whom sterilization is sought is not 
a resigent of this State, notice may be "eX"ved by reaistered 
mail. If the resigence of a guargian or custogian is unknown, an 
affidayit so stating must be fileg in lieu of service. 

§SG8. Hearing upon a petition to determine informeg consent for 
sterilization 

1. COWlse1. If the person seeking sterilization or for 
whom sterilization is sought requests counsel and can not afforg 
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counsel, the court shall appoint counsel to represent that person 
at public expense. If the person is not represented by counsel 
and appEiars to the court unable to request counsel, the court 
shall order that counsel be retained or shall appoint counsel to 
represent . the person at public expense if the person can not 
afford counsel. A reasonable fee must be set for appointed 
counsel by the District Court. CounseL or the person seeking 
sterilization or for whom sterilization is sought, may present 
evidence, call witnesses a·n~ cross-examine witnesses who testify 
or present evidence at any hearing on the petition. 

2. Appointment of disinterested experts. For the purpose 
of determining a person's ability to give informed consent, the 
court shall appoint not less than 2 disinterested experts 
eXperienced in the field of developmental disabilities or mental 
health, including at least one psychologist or psychiatrist. to 
examine the person, to report on that eXamination and to testify 
at the hearing as to the person's competency. Other evidence 
regarding the person's capabilities may be introduced at the 
hearing by any party. 

3. Preference of person seeting sterilization or for whom 
sterili3ation is sought. If the person seeking sterilization or 
for whom sterilization is sought has any preference as to a 
disinterested expert by whom the Derson would prefer to be 
examined, the court shall make a reasonable effort to accommodate 
that preference. 

4. Person's presence at bearing. The person seeking 
sterilization or for whom sterilization is sought must be present 
at any hearing regarding ability to give informed consent for 
sterilization, unless that right is waived by the person, 
personally or through the person's attorney, and that waiver is 
approved by the court. The court shall inquire at the time of 
the hearing as to the types and effects of any medications being 
administered to or taken by the person. 

5. Determination that person is able to give informed 
consent for sterilization. If the court determines by clear and 
convincing evidence that the person is able to give informed 
consent for sterilization and that the person does consent to 
sterilization, it shall issue an order so stating and permitting 
the sterilization to be performed, Prior to the performance of 
the sterilization. the physician and hospital inVolved shall also 
obtain the written consent of the person for sterilization. 

If the court determines by clear and convincing evidence that the 
person is able to give informed consent for sterilization, but 
determines that the person does not consent to sterilization, it 
shall issue an order so stating and forbidding sterilization of 
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the person, unless that person later makes a different cboice and 
only after a·rehearing under this section, 

6. Determination that person is not able to give informed 
consent for sterilization. If the court determines that the 
person is not able to give informed consent for sterilization, it 
shall issue an order so stating and forbidding sterilization of 
the person, unless' a determination is made under section 513 
that sterilization is in the best interest of the person. 

§509. Limitations 

1. Consent not to be a condition for exercise of any right, 
privilege or freedom. Consent to sterilization may not be made a 
condition for release from or confinement in any institution nor 
may it be made a condition for the exercise of any right, 
privilege or freedom. nor may it be made a condition for 
receiving any form of public assistance, nor as a prerequisite 
for any other service. The consent must be free from express or 
implied inducements or constraints. 

2. Guarantees and limitations to be given to· person to be 
sterilized. The guarantees and limitations provided in this 
section must be communicated to the person seeking sterilization 
or for whom sterilization is sought by the court prior to issuing 
an order under section 508 t These guarantees and limitations 
must also appear prominently at the top of the consent document 
used by a physician or hospital to obtain written consent for 
sterilization. 

§510. Determination of the best interests of a person unable to 
give informed consent for sterilization 

The parent, spouse, guardian or custodian of any person 
found unable to give informed consent for sterilization may 
petition the District Court. in the county of residence of the 
person being considered for sterilization. to determine if 
sterilization is in the best interest of that person. The court 
bas sole jurisdiction and authority to order that a sterilization 
procedure be performed when a person is incapable of g1V1ng 
informed consent, as determined by the hearing required in 
section 506, 

SS11. Contents of petition for consideration of sterilization of 
a person based upon a determination 

The petition for determination if sterilization is in the 
best interest of a person must be executed under oath and must 
set forth: . 
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1. Person being considered for sterilization. The name, 
age and residence of the person being considered for 
steriljzation; 

2. Parents. spouse. custodian or guardian of person being 
considered for sterilization. The names and residences of any 
parents. spouse, custodian or guardian of the person being 
considered for sterilization; 

3. Mental condition. The mental condition of and effects 
of any medications· being administered to or taken by the person 
being considered for sterilization: 

4. Reasons sterilization is sought. A statement, in terms 
of the best interest of the person, of the reasons for which 
sterilization is sought: 

5. Petitioner. The name and relationship of the petitioner 
to the person being considered for sterilization: 

6. Alternatives. Less drastic alternative contraceptive 
methods that have been tried or the reason those methods are 
believed to be unworkable or inappropriate for the person being 
considered for sterilization: 

7. Physiological capability to procreate. A medical 
statement assessing the physiological capability of the person to 
procreate: 

. 8. Risk to life or health. A medical statement regarding 
the potential risk to the life or health of the person that could 
be caused by procreation or child rearing: 

9. Person's attitudes or desires regarding sterilization. 
Any attitudes or desires expressed by the person regarding 
sterilization: and 

10. Informed consent order. The date and contents of the 
order issued under section SOB concerning the ability to give 
informed consent for sterilization of the person being considered 
for sterilization. 

§5l2. Notice of hearing upon the petition to determine the best 
interest of a person being considered for sterilization 

Upon the receipt of a petition, the court shall assign a 
time, not later than 30 days after receipt of the petition, and a 
place for a hearing on the petition. The court may, at it·s 
discretion, hold the hearing on the petition at a place within 
the county other than the usual courtroom, if it would facilitate 
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the presence of the person being considered for sterilization, 
The court shall cause the petition and notice of the hearing to 
be served on the person being considered for sterilization and 
that person's guardian or custodian at least 20 days prior to the 
hearing date, The court shall direct that personal service be 
made upon the person being considered for sterilization and that 
person's guardian or custodian, If the guardian or custodian of 
the person being considered for sterilization is not a resident 
of this State, notice may be served by registered mail, If the 
residence of the guardian or custodian of the person being 
considered for sterilization is unknown, an affidavit so stating 
must be filed in lieu of service. 

S513. Hearing upon a petition to determine the best interest of a 
person being considered for sterilization 

1. Ability to give or withhold informed consent. In all 
instances where the issue of whether sterilization is in the best 
interest of a person is to be considered, a prior determination, 
as reguired by section SOB, that the person can not give or 
withhold informed consent is reguired. 

2. Presence of person; counsel; findings. The person being 
considered for sterilization must be physically present 
throughout the entire best interest hearing, unless that right is 
waived by the person. personally or . through the person's 
attorney, and that waiver is approved by the court. The person 
being considered for sterilization must be represented by counsel 
and provided the right and opportunity to be confrOnted with and 
to cross-examine all witnesses. The right to counsel may not be 
waived. If the person can not afford counseL the court shall 
appoint an attorney, not less than 20 days before the scheduled 
hearing, to represent the person at public expense. A reasonable 
fee must be set for appointed counsel by the District Court. 
Counsel shall represent the person being considered for 
sterilization in ensuring that information and evidence in 
opposition to sterilization without informed consent is fUlly 
represented. All stages of the hearing must be recorded by a 
tape recorder or a court reporter, as the court directs. In all 
cases. the court shall issue written findings to support its 
decision, 

3. Disinterested experts: evidence. The court shall hear 
the petition to determine whether sterilization is in the best 
interest of the person being considered for sterilization. The 
court shall appoint not less than 3 disinterested experts with 
experience related to the condition of the person as alleged in 
the petition. including at least one physician and one licensed 
psychologist or psychiatrist, to examine the person and to 
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testify at the hea~ing. The court shall hear and consider 
evidence on the following: 

A. All issues raised by the petition executed under section 
51l: and 

B. The beneficial or detrimental psychological and 
physiological effects of sterilization on the person being 
considered for sterilization. 

Any other releyant eyidence concerning the ment?l. an~ physical 
condition of the person being considered fo~ ste~111zat10n may be 
introduced at the hearing. 

4. Burden of proof. The burden of proof by clear and 
conyincing eyidence that sterilization is in the best interest of 
the pe~son being considered fo~ sterilization rests with the 
party seeking to establish that sterilization is the appropriate 
course of action. 

5. Finding that sterilization is in' person· § best 
interest. The court shall find that sterilization is in the best 
interest of the person being considered for sterilization if it 
is shown by clear and conyincing eyidence that: 

A. Methods of contraception less drastic than sterilization 
haye proyen to be unworkable or inappropriate for the 
person: and 

B. Sterilization is necessary to preserye the physical or 
mental health of the person. 

6. Court order. If the court finds that sterilization is 
in the best interest of the person being considered for 
sterilization, the court shall order that sterilization may be 
performed. The sterilization procedure used must be the most 
reversible procedure ayailable at the time ,when. in the judgment 
of the physician performing the sterilization. that procedUre is 
not inconsistent with the health or safety of the patient. If 
the court finds that sterilization is not in the best interest of 
the person being considered for sterilization. the court shall 
order that ster; 1 ization not be performed. unless the order is 
amended by a District Court to permit sterilization. 

7. Appeal. Appeal of a final order of a District Court is 
by right in accordance with the Maine Rules of Ciyil Procedure. 
except that. upon a finding of inability to pay the required fees 
for an appeal. those fees must be waiyed. Pendency of an appeal 
of an order under this section stays any order allowing 
sterilization. 
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§SI4. Confidentiality: court costs 

I. Confidentiality of proceedings and records. All court 
proceedings occurring under this chapter are confidential and 
closed to the public. unless the person seeking sterilization or 
being considered for sterilization. personally or through that 
person's attorney. requests that the 'proceedings be open to the 
public. Records of the court proceedings are not open to 
inspection by the public without the consent, personally or 
through that person's attorney. of the person seeking 
sterilization or for whom sterilization is being considered. 

Z. Costs and fees. The court. after considering the 
financial resources of the parties concerned and the source of a 
petition under this chapter. shall assess court costs and 
attorneys' fees. 

§SIS. Penalties 

I. Violations. Anyone knowingly or willfully yiolating 
section 509. SUbsection I. is guilty of a Class D crime. 

2. Falsification of petition: aiding or procuring unlawful 
sterilization. Anyone knowingly or willfully falsifying a 
petition under this chapter or otherwise aiding or procuring the 
performance of a sterilization without' a court order in a 
situation coyered by this chapter is guilty of a Class D crime. 

§SI6. Liability 

1. Participation in sterilization. Nothing in this chapter 
requires any hospital or any person to participate in performing 
any sterilization procedure. nor is any hospital or any person 
ciyilly or criminallY liable for refusing to participate in 
performing any sterilization procedure. 

2. Immunity. A physician. psychiatrist or psychologist 
acting nonnegligently and in good faith in a professional 
capacity under this chapter is immune from any ciVil liability 
that might otherwise result from that person' s act:ions. In a 
proceeding regarding immunity from liability. there is a 
rebuttable presumption of good faith. 

CHAPTER 111 

FllNDS FOR PERSONS WITH DEVELOPMENTAL DISABILITIES 

§601. Self sufficiency trust fund 
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1. Trust established. There is created the 
Self-sufficiency Trust Fund. The State Treasurer, ex officio. is 
custodian of the trust fund and the comptroller shall direct 
payments from the trust fund upon vouchers properly certified by 
the commissioner. The treasurer shall credit interest on the 
trust fund to the trust fund and the commissioner shall allocate 
that interest pro rata to the respective accounts of the named 
beneficiaries of the trust fund. 

A. For the purposes of this section, the term 
"self-sufficiency trust" means a trust created by a 
nonprofit corporation that is a 50l-C-3 organization under 
the United States Internal Revenue Code of 1954 and that was 
organized Under the Nonprofit Corporation Act. Title l3-B, 
for the purpose of providing for the care or treatment of 
one or more persons with developmental disabilities or 
persons eligible for department services. 

2. Rules. The department shall adopt rules under the Maine 
Administrative Procedure Act, Title 5, chapter 375. that are 
necessary or useful for the administration of the trust fund. 

§602. Administration of fund 

1. Naming beneficiaries. The department may accept money 
from a self-sufficiency trust for deposit in the trust fund 
pursuant to an agreement with the trust naming one or more 
beneficiaries with developmental disabilities or persons eligible 
for department services residing in this State and specifying the 
care or treatment to be provided for them. The department shall 
maintain a separate account in the trust fund for each named 
beneficiary. 

2. Care and support of beneficiaries. The money in these 
accounts must be spent by the department. pursuant to its rules. 
only to provide care and treatment for the named beneficiaries in 
accordance with the terms of the agreement. 

3. Return of money. In the event that the commissioner 
determines that the money in the account of a named beneficiary 
can not be used for the care or treatment of the beneficiary in a 
manner consistent with the rules of the department and the 
agreement, or upon reguest of the self-sufficiency trust, the 
remaining money in that account, together with any accumulated 
interest on that account. must be promptly returned to the 
self-SUfficiency trust that deposited the money in the trust fund. 

4. Other benefits not affected. The receipt by a 
beneficiary of money from the trust fund, or of care or treatment 
provided with that money. does not in any way reduce. impair or 
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diminish the benefits to which the beneficiary is otherwise 
entitled by law. 

§603. Special fund in the State Treasu~ 

The fund for the developmentally disabl~d ~s created as a 
special fund in the State Treasury. The comm~SSloner may accept 
money from any source for deposit into the fund. The money in 
the fund must be used by the department. subject to an allocation 
for the purpose of providing for the care and treatment of 
low-income persons with developmental disabilities. or low-income 
persons eligible for department services. as defined by the 
department. 

CHJU>TER 113 

MISCEI.Ll\NEQUS PROVISIONS 

§101. Confidentiality of infOrmation 

1. Client defined. As used in this section. unless the 
context otherwise indicates, "client" means a person rece1Yl,ng 
mental health or mental retardation services from the department 
or from any agency licensed or funded by the department to 
provide mental health Or mental retardation services. 

2. Generally. All orders of commitment. medical and 
administrative records. applications and reports. and facts 
contained in them. pertaining to any client are confidential and 
may not be disclosed by any person, except that: 

A. A client. the client' sIegal guardian. if any, or. if 
the client is a minor, the client's parent or legal guardian 
may give informed written consent to the disclosure of 
information: 

B. Information may be disclosed if necessary to carry out 
any of the statutory functions of the department. the 
hospitalization provisions of chapter 1609. the purposes of 
Title 5. section 19506. the purposes of United States Public 
Law 99-319. dealing with the investigatory function of the 
independent agency designated ,·lith advocacy and 
investigatory functions under United States Public Law 
88-164. Title I. Part C or United States Public Law 99-319: 

C. Information must be disclosed to the Department of 
Children and Families for the purpose of cooperating in an 
investigation or any other activity pursuant to Title 15. 
'chapter 507. or Title 22-1\. chapter 401. pursuant to an 
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agreement between the department and the- Department of 
Children and Families. The agreement. specifying the 
circumstances and conditions by which disclosure must be 
made, must be adopted as rules by the department in 
accordance with the Maine Administrative Procedure Act, 
Title 5, chapter 375: 

D, Information may be disclosed if ordered by a court of 
record, subject to any limitation in the Maine Rules of 
Evidence, Rule 503: 

E. This subsection does not preclude disclosure, upon 
proper inquiry, of information relating to the physical 
condition or mental status of a client to the spouse or next 
2.f.....kiru. 

F. This subSection does not preclude the disclosure of 
biographical or medical information concerning a client to 
commercial or governmental insurers, or to any other 
corporation, association or agency from which the department 
Of a licensee of the department may receive reimbursement 
for the care and treatment, education, training or support 
of the client, if the recipient of the information uses it 
for no other purpose than to determine eligibility for 
reimbursement and; if eligibility eKists, to make 
reimbursement;> and 

G. This subsection does not preclude the disclosure or use 
of any information, including recorded or transcribed 
diagnostic and therapeutic interviews, concerning any client 
in connection with any educational Or training program 
established between a public hospital and any college, 
university, hospitaL psychiatric or counseling clinic or 
school of nursing, provided that, in the disclosure or use 
of the information as part of a course of instruction or 
training program, the client's identity remains undisclosed. 

3. Statistical compilations and research. Confidentiality 
of records used for statistical compilations or research is 
governed as follows. 

A. Persons engaged in statistical compilation or research 
may have access to treatment records of clients when needed 
for research, if: 

(1) The access is approved by the chief administrative 
officer of the facility or the officer's designee: 

(2) The research plan is first submitted to and 
approved by the chief administrative officer of the 
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facility, or the officer's designee, where the person 
engaged in research or statistical compilation is to 
have access to communications and records; and 

(3) The records are not removed from the facility that 
pr,;,pafed them, except that data that do not identify 
cl~ents or coded data may be removed from a facility if 
the key to the code remains on the premises of the 
facility. 

B. The chief administrative officer of the facility and the 
person doing the research shall preserve the anonymity of 
the client and may not disseminate data that refer to the 
client by name, number or combination of characteristics 
that together could lead to the client's identification. 

4. Use kY the commissioner. Confidentiality of information 
and records used by the commissioner for administration, planning 
or research is governed as follows. 

A. Any facility licensed by the department under section 
16004 or a facility that receives funds from the department 
or has received or is rece1v~ng funds under the Mental 
Retardation Facilities and Community Mental Health Centers 
Construction Act of 1963, Public Law 88-164. United States 
Code, Title 42, Section 600L et seq., as amended, shall 
send information and records to the commissioner, if 
requested by the commissioner pursuant to the obligation to 
maintain the overall responsibility for the care and 
treatment of clients. 

B. The commissioner may collect and use the information and 
records for administration, planning Or research, under the 
following conditions. 

(1) The use of the information is - subject to 
subsection 1. paragraph C. 

(2) Data identifying partiCUlar clients by means other 
than case number or code must be removed from all 
records and reports of information before issuance from 
the facility that prepared the records and reports. 

(3) A code must be the eKclusive means of identifying 
clients and may be available only to the commissioner. 

(4) The key to the code must remain in the possession 
of the issuing facility and may be available only to 
the COmmissioner. 
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(5) Members of the department may not release or 
disseminate to any other person, agency or department 
of government any information that refers to a client 
by name, numbers, address, birth date or other 
characteristics or combination of characteristics that 
could lead to the client's identi fication, except as 
otherwise required by law. 

5. Prohibited acts. Prohibited acts under this section are 
governed as follows. 

A. A person is guilty of unlawful disclosure of information 
if the person disseminates, releases or discloses 
information in violation of this section. 

B. Unlawful disclosure of information is a Class D crime, 

§702. Funds for social services 

The department m~y administer any funds available from 
private, local. state or federal sources for the provision of 
social services to carry out the purposes of this Title. To the 
extent allowed by the funding source, the department m~y prOvide 
the social services directly, through contracts or grants with 
public or private. agencies, or jointly with public or private 
agencies. 

.The department shall adopt rules to define eligibility for 
the social services, contractual terms, conditions for grants, 
matching ratios, quality of performance standards and other rules 
as necessary for the implementation of this section. The ruies 
must be adopted in accordance with Title 5, chapter 375. 

§7D3. Agreements with community agencies 

1. Definitions. As used in this section, unless the 
context otherwise indicates, the following terms have· the 
following meanings. 

A. "Agreement" means a legally binding document between 2 
parties, including documents commonly referred to as 
accepted application, proposal, prospectus, contract, grant, 
joint or cooperative agreement, purchase of service or state 
~ 

B. "Community agency" means a person, a public or private 
nonprofit organization or a firm, partnerShip or business 
corporation operated for profit, that operates a human 
service program at the COmmunity level. 
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C. "Funds" means any and all general funds, dedicated 
funds, fees, special revenue funds, 3rd party 
reimbursements, vendor payments or other funds available for 
expenditure by the department in support of the provision of 
a human service. 

D. "Hurnan service" means any alcoholism, children I s 
community action, corrections, criminal justice, 
developmental diSability, donated food, education, elderly, 
food stamp, income maintenance, health, juvenile, law 
enforcement, legal, medical care, mental health, mental 
retardation, poverty, public assistance, rehabilitation, 
social, substance abuse, transportation, welfare or youth 
service operated by a community agency under an agreement 
financially supporting the service, wholly or in part. by 
funds authorized for expenditure by the department. 

E. "Nonprofit organization" means any agency, institution 
or organization that is, or is owned and operated by, one or 
more corporations or associations, no part of the net 
earnings of which inures, or may lawfully inure, to the 
benefit of any private shareholder or individual and that 
has a territory of operations that may extend to a 
neighborhood, COmmunity, region or the State. 

F. "Public" means municipaL county and other governmental 
bodies that are political subdivisions within the State. 

2. Commissioner may disburse funds. The commissioner may 
disburse funds to a community agency for the purpose of 
financially supporting a human service. only if the disbursement 
is covered by a written agreement between the department and the 
agency, specifying at least the following: 

A. The human service to be provided by the community agency: 

B. The method of payment by the department to the community 
agency: and 

C. The criteria for monitoring and evaluating the 
performance of the community agency in the provision of the 
human service. 

3. Requirements. The commissioner's duties are as follows. 

A. The commissioner shall adopt rules consistent with and 
necessary for the effective administration of this section. 
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B. When making agreements with community agencies for the 
provision of a human service, the commissioner shall use 
agreement forms and shall develop uniform procedures. 

C. When disbursing funds pursuant to an agreement. the 
commissioner shall reguire uniform accounts payable forms or 
uniform supporting documentation and information. 

D. When accounting for funds disbursed under an agreement. 
the commissioner shall use uniform accounting principles. 
policies and procedures. 

4. Rules. The commissioner may not reguest competitive 
bids for existing seryices until the commissioner has adopted 
rules in accordance with the Maine Administrative Procedure Act. 
Title 5. chapter 375. to ensure: 

§704. 

A. The stability of the provider system by setting forth 
the causes for which existing services may be placed out for 
competitive bid: 

B. The protection of consumers in such a way that any 
change in proyider will be accomplished in a manner that 
fully protects the consumer: and 

C. The verification of the nonseryice revenue portion of 
proposed budgets submitted by current and prospective 
providers. 

Mental health services in residential child care facilities 

Before mental health services may be deliyered in a 
residential child care facility. as defined in Title 22-A. 
section 6201. subsection 4. they must be approved by the 
commissioner, The COmmissioner shall participate in licensure of 
these programs in accordance with Title 22-A. section 6210. 

§705. Adyise on inco~oration of institutions 

The department shall give its opinion as to the advisability 
of the proposed organization and incorporation of any non-profit 
institution that falls under the juriSdiction of the deDartment. 

§706. Charitable and benevolent institutions to submit itemized 
bills: recipients not deemed paypers 

Appropriations made by the State for the care. treatment. 
support or education of any person by any charitable or 
beneyolent organization not wholly owned or controlled by the 
State may not be paid until an itemized bill. showing the name of 
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the person rece;lV~ng the service. the date on which the service 
was rendered. and the rate charged per day or week. is filed with 
the State Controller together with a certificate from the 
department that satisfactory evidence has been filed in its 
office by the organization furnishing the service that the person 
receiving the seryice was in need of the seryice: that the person 
was not able to pay for the service: and .that the rate charged is 
not .greater than that charged to the general public for the same 
service. The only exceptions to the above specific procedures are 
those instances in which the charitable or benevolent 
organization by agreement with the department elects to return 
its State appropriation. either in whole or in part. to the 
department for matching with federal funds. In all instances. 
payments made by the State to charitable and beneyolent 
organizations under this section are governed by rules and rates 

adopted by the department. 

A person may not be considered a pauper by reason of haying 
received the benefit of any funds. either State or municipal. 
which that been expended on that person's behalf under this 
sectioD. 

§707. Purchased services report 

The department shall prepare an annual report on all 
services delivered under contract with p'rivate or municipal 
proyiders. The department shall submit its report to the joint 
standing committee of the Legislature haying jurisdiction oyer 
appropriations and financial affairs by January 31st of each 
year. The report must include: 

1. Listing hy contractor. A listing. by contractor. of all 
funds receiyed from the State and a summary of the purposes for 
which those funds were expended: 

2·. Allocations. A summary of the most recent year f S 

allocations of all funds by bureau or office. service area, 

region and. if available. county: 

3. Regional equity. An eyaluation of additional funding 
needed to egualize funding among all regions by individual 
service arease Dresftnted in prioritized order: 

4. Outstanding service needs. The department's assessment. 
by indiyidual seryice. area. of the outstanding seryice needs of 
the State. The assessment must identify the funding source 
projected by the department to be ayailable for the expansion of 
seryice. presented in prioritized order: and 
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5. Recommended changes. Recommendations for changes in 
funding resulting from the department's planning and eyaluation 
system presented in the following order of priority: 

A. Greatest seryice need within existing funding scheme: 

B. Equalization of regional funding with each service area: 
Ml1 

C. New or outstanding needs. 

§708. Fees for service 

The department may charge reasonable fees for any seryices 
proyided under this Title whether directly or indirectly proyided 
by the department. Except as otherwise proyided by law, any fees 
receiyed constitute a permanent fund for use by the department as 
special reyenue income and do not become part of the General 
Fund, When applicable, fees so generated must be utilized in 
accordance with federal law. 

§709. Acceptance of federal funds 

Receipt and expenditure of federal funds by the department 
is goyerned by the following proyisions. 

1. Application. The department may, subject to the 
approval of the Governor, apply for federal funds under the 
United States Social Security Act, as amended, and under other 
federal acts regarding human welfare. 

2. Administration. The department may administer 
assistance receiyed under this section in a manner that complies 
with federal. requirements if those requirements are not 
inconsistent with this Title. 

3. Municipal or private entities. The del?artment may make 
grants to cities or towns within the State, or to priyate 
entities organized for purposes related to human welfare, out of 
federal funds if the grants are permitted by the federal funding 
source. The grants must be made in conformity with applicable 
federal requirement-,s and fiti'ite iiccountina reauirements,. and in 
accordance with rules adopted by the department. 

4. Treasurer to receive funds. The Treasurer of State 
shall receiye ayailable federal funds for programs administered 
by the department under the federal Social Security Act, as 
amended, and the State Controller shall authorize expenditures 
from those funds as approyed by the department. 
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§710. Appropriated fundS transferable 

The appropriations made by the Legislature to any 
organizational unit of the department may be combined or 
transferred from one to another by authority of the Goyernor when 
a transfer is considered necessary, 

§71I. Rules 

·The del?artment shall adopt rules considered necessary and 
proper for the protection of life, health and welfare, and the 
successful implementation of this Title. The rules must be 
adopted pursuant to the requirements of Title 5, chapter 375. 
The rules must include, but are not limited to, the following: 

1. Administration of medication. Rules regarding the 
administration of medication in boarding care facilities, group 
home intermediate care facilities for persons with mental 
retardation, and other facilities as considered necessary by the 
department. In establishing rules for each type of facility, 
the department shall consider, among other factors, the general 
health of the persons likely to receive medication, the number of 
persons seryed by the facility and the number of persons eml?loyed 
at the facility who might be inyolyed in the administration of 
medication: and 

2. Department records. Reasonable rules goyerning the 
custod~, u,se and preseryation of the records, papers, files and 
commun1cat10ns of the del?artment, and especially those that 
pertain to the granting of public assistance. The use of 
records, papers, files and communications by any other agency or 
department of goyernment to which they are furnished is limited 
to the purposes for which they are furnished and by the law under 
which they are furnished. It is unlawful for any person, except 
for purposes directly connected with the administration of the 
public assistance and in accordance with the rules of the 
department, to solicit, disclose, receiye, make use of or 
authorize, knowingly permit, participate in or acquiesce in the 
use of, any list of or names of, or any information concerning, 
persons applying for or receiying public assistance, directly or 
indirectly, deriyed from the records, papers, files or 
communications of the State or sUbdiyisions or agencies of the 
State, or acquired in the course of the performance of official 
duties. Any person yiolpting any proyision of this subsection 
must be punished by a fine of not more than $500 or by 
imprisonment for not more than 11 months, or by both. 

§712. Aliens 
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1. Notification of immigration officer. When a person is 
admitted or committed to a state. county. city or priyate 
institution that is supported wholly or in part by public funds. 
the chief administratiye officer of the institution shall inquire 
at once into the nationality of the person and. if it appears 
that the person is an alien. the chief administratiye officer 
~hall immediately notify the United States immigration officer in 
charge of the district in which the institution is located. of: 

A. The date of and the reason for the alien's admission or 
commitment: 

B. The length of time for which the alien is admitted or 
committed: 

C. The country of which the alien is a citizen: and 

D. The date on which and the port at which the alien last 
entered the United States. 

2. Copy of record to immigration officer. Upon the 
official request of the United States immigration officer in 
charge of the territory or district in which is located any court 
committing an alien to a state. county. city or priyate 
institution that is supported wholly or in part by public funds. 
the clerk of the court shall furnish without charge a certified 
copy of any record pertaining to the alien's case. 

§7l3. Interim assistance p~ents 

The department shall establish and maintain a nonlapsing 
reVOlving fund to provide interim assistance payments to 
Supplemental Security Income recipients: 

1. Benefits for hospitalization. Whose benefits have been 
terminated while they were hospitalized and who are reapplying 
for benefits because of their release from the hospital: or 

2. Benefits when no longer able to writ. Whose benefits 
haye been terminated because they returned to work and who are 
reapplying for benefits because they have suffered a relapse and 
are no longer able to work. 

These benefits must be proyided until their Supplemental Security 
Income " application has been acted on. The fund must be 
reimbursed. pursuant to section 8211. fo·r' interim assistance 
payments made under this section. 

§7l4. Penalties and jurisdiction: certificate of commissioner as 
evidence 
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Any person who hinders. obstructs or interferes with any 
officer. inspector or duly authorized agent of the department 
while in the performance of the officer'S. inspector's or agent's 
duties commits a Class E crime. Any person who violates any order 
or rule of the department made for the protection of life or 
health under law commits a Class E crime unless otherwise 
proyided in this Title. Any person who violates any proyision of 
this Title or willfully fails. neglects or refuses to perform any 
of the duties imposed upon that person by this Title commits a 
Class E crime. unless specific penalties are proyided elsewhere. 
Any certificate of the commissioner in regard to the records of 
the department is admissible in evidence in all prosecutions 
under this Title. 

§7l5. Ciyil liability of persons making false claims 

Any person, firm, association, partnership, corporation or 
other legal entity who makes or causes to be made or presents or 
causes to be p'resented for payment or approval any claim upon or 
against the department or upon any funds administered by the 
department. knowing the claim to be false. fictitious or 
fraudulent or who. for the purpose of obtaining 'or aiding another 
to obtain the payment or approval of such a claim. makes any 
false written statement or submits any false document that the 
person does not belieye to be true. or who enters into any 
agreement. combination or conspiracy to defraud the department by 
obtaining the payment or approyal of any false. fictitious or 
fraudulent claim. is. in addition to any criminal liability which 
may be proyided by law. subject to ciyil suit by the State in the 
Superior Court for recoyery of damages to 'include the following: 

1. Restitution. Restitution for all excess benefits or 
34 payments made: 

36 

38 

40 

42 

44 
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2. P~nt of interest. Payment of interest on the amount 
of the excess benefits or payments as set forth in subsection 1 
at the maximum legal rate in effect on the date the payment was 
made and computed for the date payment was made to the date on 
which repayment is made: 

3. P~nt of damages. Payment of damages. without regard 
to, the amount in controyersy. in an amount that is threefold the 
amount of the excess benefits or payments as set forth in 
subsection 1. but in any case not less than $2.000 for each false 
claim for assistance. benefits or payments. or for each document 
submitted in support of the false claim. whicheyer is the greater 

48 amount: and 

50 4. Cost of the suit. Cost of the suit. 
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§1l6. Legal assistance from Attorney General 

The Attorney General and the several district attorneys 
within their reispective counties. when reguested by the 
department. shall furnish legal assistance. counselor advice as 
reyuired by the department in the discharge of its duties. 

§111. Indiyiduals mgy select own physician 

Nothing in this Title empowers or authorizes the department 
or its representative to interfere in any manne'r with the right 
of any individual to select the physician or mode of treatment of 
the individual's choice. if sanitary laws and rules are complied 
rith... 

PUBLIC HEALTH 

CIiAPTBR 201 

GENERAL PROVISIONS 

§200l. Definitions 

As used in this Part. unless the context otherwise 
indicates. the following terms have the following meanings, 

1. Bureau. "Bureau" means the Bureau of Community Health 
within the department. 

2. Director. "Director" means the director of the bureau 
or the director's designee. 

3. Notifiable disease. "Notifiable, disease" means any 
communicable disease or occupational disease the occurrence or 
suspected occurrence of which is reguired to be reported to the 
department pursuant to sections 2304. 2307. 2351. 2352. 2353 or 
~ 

§2002. Director 

The director of th? bureau m?st b~ a licensed physician or a 
person eligible for 11censure 1n th1s State under Title 32. 
chapter 48. who is educated and experienced in public health 
administration. or a person with an advanced degree in public 
health and who has administrative experience. 

§2003. Confidentiality of public health records 
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----------"-------.-----,~-.- .. -----.---------". 

1. Records confidential. Department records that contain 
personally identifying medical information that are created Or 
obtained in connection with the department's public health 
activities or programs are confidential, These records include. 
but are not limited to. information on genetic. communicable. 
occupational or environmental disease entities. and information 
gathered from public health nurse activities. or any program for 
which the department collects personally identifying medical' 
information. 

2. Release prohibited. Records that are confidential under 
this section may not be open to public inspection. are not public 
records for purposes of Title I. chapter 13. subchapter I and may 
not be examined in any judicial. executive. legislative or other 
proceeding as to the existence or content of any individual' 5 

records obtained by the department. 

3. Exceptions. Subsections 1 and 2 do not apply to the 
foliowing exceptions; 

A. Release of medical and epidemiologic information in such 
a manner that an individual can not be identified: 

B, Disclosures that are necessary to carry out the 
provisions of chapter 207; 

C, Disclosures made upon written authorization by the 
subject of the record; or 

D. Disclosures that are specifically provided for by other 
provisions of law. 

§2004. Information for department on reqyest 

Any officer of the State. physician of any incorporated 
company and president or agent of any company chartered. 
organized or transacting business under the laws Of this State. 
as far as practicable. shall furnish to the 'department any 
information bearing upon public health that is reguested by the 
department for the purpose of facilitating its duties of 
collecting and distributing useful knowledge regarding I?l!blir. 

hlillall!L.. 

§200S. Comprehensive health planning 

The department may develop. administer and revise a plan for 
providing comprehensive health services. including continued 
comprehensive health planning. in accordance with the United 
States PUblic Health Services Act. as amended. 
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Any comprehensiye health planning conducted under this 
section must be conducted in cooperation with a broadly 
representative health planning council as proyided for in the 
United States Public Health Services Act. as amended. 

Subject to state fiscal procedure laws. the department ma,y 
a,ccept a,nd expend 'federa,l funds aya,ila,ble to sta,tes for the 
purposes of hea,lth pla,nning. 

§2006. Program Of health services 

The department. through the burea,u. ma,y a,dminister a program 
to extend a,nd improye its seryices for promoting the genera,l 
public hea,lth. 

The depa,rtment may: 

1. Apply for federal aid. Apply for federa,l a,id under the 
Public Hea,lth Seryice Act. Public La,w 410. 78th Congress Second 
Session, as amended: 

2. Cooperate with Federal Goyernment. Coopera,te with the 
Federal Goyernment through the United Sta,tes Public Hea,lth 
Service in ma,tters of mutua,l COncern perta,ining to genera,l public 
health. including methods of administration that are neCessary 
for the efficient operation of the pla,n for the a,id: and 

3. Reports. Prepa,re a,nd submit reports in the form a,nd 
conta,ining the information the Surgeon General of the United 
Sta,tes Public Hea,lth Seryice requires a,'nd comply with proyisions 
the Surgeon Genera,l finds necessa,ry to ensure the correctness a,nd 
yerifica,tion of the reports. 

The Trea,surer of Sta,te must be the fisca,l officer of the 
Sta,te to receiye federal gra,nts on a,ccount of general public 
health seryices a,s contempla,ted by Public Hea,lth Seryice Act. a,s 
amended. a,nd the Sta,te Controller sha,ll a,uthorize expenditures 
from those gra,nts as a,pproved by the depa,rtment. 

§Z001. Acceptance of federal and other funds 

The depa,rtment ma,y comply with a,ny federa,l la,w for the 
purposes of receiying federa,l funds a,yaila,ble for public hea,lth 
services of all kinds. The department. subject to the a,pproval of 
the Governor. ma,y a,ccept funds from other sources for the same 
purposes. 

§2008. Distribution of antitoxins in emergency 
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The depa,rtment. with the a,pproval of the Goyernor.may. for 
the purpose of aiding in national defense in case of war or in 
a,uy state emergency decla,red by the Governor under the Ciyil 
Defense La,w. procure a,nd distribute within the State. a,nd sell or 
give away, in its discretion, antitoxins, serums, vaccin.esr 
yiruses a,nd a,nalogous products applica,ble to the preyention or 
cure of disea,se of huma,ns. 

CHAPTER 203 

LOCAL HEALTH OFFICERS 

§210l. Local health officer 

1. Appointment. The municipal officers of each municipality 
in the Sta,te sha,ll a,ppoint a, loca,l hea,lth officer. The local 
health officer must be a,ppointed for a term of 3 yea,rs a,nd 
continues to serve until a succeSSQr is appointed. Upon 
expira,tion of the term of office or resigna,tion of the loca,l 
hea,lth officer. the municipa,l officers sha,ll a,ppoint a, successor 
within 30 da,ys of the resigna,tion or expira,tion. The municipa,l 
officers or clerk of ea,ch municipa,lity shall within 10 da,ys 
notify the department in writing of the a,ppointment of a, health 
officer. stating the hea,lth officer's na,me. age. a,ddress a,nd the 
dates of a,ppointment a,nd beginning of 3-yea,r term. The loca,l 
hea,lth' officer ma,y be employed pa,rt-time or full-time. The 
offices of the loca,l hea,lth officer a,nd town or school physician 
ma,y be combined when. in the opinion of the municipa,l officers. 
the health needs of the people would be better serVed. The 
hea,lth officer in towns or pla,nta,tions contiguous to unorga,nized 
territory sha,ll perform the duties of hea,lth officer in that 
territory. 

2. Incapacity or absence. In the eyent ·of inca,pa,city or 
absence of the loca,l hea,lth officer. the municipa,l officers sha,ll 
a,ppoint a person to act a,s hea,lth' officer during the inca,pacity 
or absence. If no temporary a,ppointment is ma,de. the cha,ir of the 
municipa,l officers sha,ll perform the duties of loca,l hea,lth 
officer yntil the regular health officer is returned to duty or 
a,ppointroent of a,nother person ha,s been ma,de, 

3. Municipal manaaer. In municipalities with a, ma,na,ger 
form of government. when the cha,rter so provides. the 
a,ppointments proyided for in this section ma,y be ma,de by the 
ma,na,ger a,nd the duty prescribed for the cha,ir of the municipa,l 
officers during inca,pa,city or a,bsence of the hea,lth officer must 
be performed by the ma,nager, 

4. Conflict of interest. In no ca,se ma,y a, person be 
a,ppointed to hold office a,s a, loca,l hea,lth officer or a,s a, member 
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of the local board of health if that person has any pecuniary 
interest. directly or, indirectly. in any private sewer 
corporation over which the officer or board has general 
supervision. 

§2102. Local board of health 

Any municipality may appoint. in addition to the local 
health officer. a board of health consisting of 3 members in 
addition to the local health officer. one of whom must be a 
physician if available in the community. and one a wOman. When 
first appointed members of the board must be appointed one for 
one year. one for 2 years and one for 3 years. Subsequent 
appointments are for 3-year terms. 

The local health officer is secretary ex officio of thg 
board and kgeps a record of all procggdings. The local board of 
health serves as an advisory body to thg local hgalth officer. 

§2103. Dutigs 

Thg local health officer shall: 

1. Kegp records. In a book kept for that purpose. rgcord 
all thg procggdings. transactions. ordgrs and rulgs of thg local 
hgalth officgr: 

2. Assist in protgcting hgalth. Assist in thg rg]?orting. 
prevention and suppression of diseases and all conditions 
dangerous to hgalth. subject to the supervision and dirgction of 
the dgpartment: 

3. Report communicablg disgasgs. Rgport promptly to thg 
cornmissiongr or the cOrnmissiongr' s dgsigngg facts that relatg tQ 
cornmunicablg disgases Qccurring within the local hgalth officer's 
jurisdictiQn, including but not limited 'to. gvgry casg Qf a 
nQtifiable disgase: and 

4. Receive and act u]?on com.plaints. Receivg and evaluate 
CQmplaints madg by lQcal inhabitants cQncgrning nuisancgs that 
pose potential ]?ublic healt~hreats within thg' local health 
officgr's jurisdictiQn, With thg cQnsent of thg owngr. aggnt or 
Qccupant. thg local health Qfficer may enter upon Or within any 
premisgs whgrg nuisances or CQnditiQns ]?Qsing a ]?ublic hgalth 
threat are known or believgd to gxist. and pgrsonally. or by 
ap]?ointgd aggnts. ins]?gct and gXamine the prgmisgs. If gntry is 
rgfusgd, thg municipal hgalth Qfficgr shall apply for an 
inspectiQn warrant frQm thg District CQurt pursuant tQ Titlg 4. 
sgction 179 priQr tQ conducting thg inspgctiQn. Whgn thg lQcal 
hgalth officgr has rgasQnablg cause tQ suspgct thg ]?rgsencg Qf a 
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public hga1th thrgat. the local health officer shall cQnsult with 
thg cQrnmissioner, or a designgg. Thg hgalth officer shall then 
ordgr thg supprgssion and rgmoval of nuisancgs and condjtiQns 
posing a public hgalth thrgat found to gxist within thg public 
health officer's jurisdiction. For purposgs Qf this sgction. 
"public health thrgat" means any condition Qr bghavior that can 
rgasonably be expectgd to place others at significant risk of 
exposure to infection with a communicable diseas~1 

§2104. Providing for free vaccinations 

Thg local health officer Qf each municipality may providg 
for freg vaccinatiQns with suitable material. as defined by thg 
dgpartment. Vaccinations and inoculatiQns must bg dong under the 
carg of skillgd. practicing physicians and under those 
circumstancgs and rgstrictiQns as the local health officer 
adopts. nQt cQntrary to law or in violation of any rulgs of thg 
dgpartmgnt. 

NQtwithstanding any municipal charter prQvision to the 
contrary, thg lQcal hgalth Qfficer may, carry Qut this sgction 
whgn thg local health officer degms it P'lcgssary for thg propg[ 
discharge of dutigs outlined in section 2103. 

The municipal officers shall pay any t'gasQnablg bills Q[ 
charggs apprQvgd by thg local hgalth officer undgr this sgction. 

§2105. Noticg to owner to clean premises: gX]?gnsgs on refusal 

The lQcal health officgr, whgn satisfigd uPQn dug 
examination that a cellar. room, tgngment or building in the 
tQwn. occu]?igd as a dwglling placg, has bgcome. because of 
dirtingss or Qthgr causg. unfit for dwglling and a cause of 
sickngss tQ thg occupants Q!:" thg public, may issue. in 
cQnsultatiQn with thg dgpartmgnt, a noticg in writing to thg 
Qccupants, Qr thg Qwner or thg Qwner's aggnt, or any ong of thgm. 
dgclaring the premisgs unfit fQr dwglling and rgqu1r1ng thg 
prgmisgs to bg cleaned, Q!:". if thgy degm ngcgssa!:"y, requiring the 
Qccupants tQ quit thg prgmisgs within a timg dgemgd rgasonablg by 
the lQcal hgalth Qfficer. If any of thg pgrsons notified neglect 
Qr rgfusg to cQmply with thg t~rms Qf' the nQticg, the lQcal 
hgalth ofEicgl: may have the prgmises cleaned at the expense of 
thg owngr, Qr may clQsg thg prgmisgs. If thg premises are 
closed. thgy may not bg occupigd as a dwglling place until 
clgangd tQ thg satisfaction Qf thg local hgalth Qfficer. If thg 
owner occupies Qr knowingly pgrmits' unfit premises to bg 
Qccupigd. the Qwngr shall fQrfeit not less than $10 nor IDorg than 
$50 fQr gach day that the unfit prgmisgs rgmain Qccupigd. 

§2106. Remoyal of private nuisance 
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When any source of filth whether or not the cause of 
sickness is found on priyate property and deemed by the local 
health officer to be potentially injurious to health, the owner 
or occupant of the property shall. within 24 hours after notice 
from the local health Officer, at the owner or occupant's 
expense, remove or discontinue it. If the owner or occupant 
neglects or unreasonably delays to do so, the owner or occupant 
forfeits an amount not exceeding $300 and the local health 
officer shall cause the nuisance to be removed or discontinued, 
and all expenses incurred must be repaid to the town by the owner 
or occupant, or by the person who caused or permitted it. 

§21OZ. Depositing of dead animal wbere nuisance 

Whoeyer personally or through another leayes or deposits the 
carcass of a dead horse, cow, sheep, hog or of any domestic 
animals or domestic fowl or parts thereof in any place where it 
may cause a nuisance shall. upon rece1Y1ng a notice to that 
effect from the local health officer, promptly remoye, bury or 
otherwise dispose of the carcass. If the person fails to do so 
within the time required by the local health officer and in a 
manner that is satisfactory to the local health officer, the 
person must be punished by a fine of not less than $10 nor mOre 
than $100, or by imprisonment for not more than 3 months. 

§2l0a. Assistance if obstructed in duty 

Any local health officer or other person employed by the 
local health officer may. when obstructed in the performance of 
that person I s duty, call for assistance from a law enforcement 
officer. 

§2109. Penalties 

Whoeyer willfully yiolates any proyision of section 2101. 
2103, 2105 or 2108, or of rules adopted pursuant to those 
sections, or neglects or ,refuses to obey any order or di rection 
of any local health officer authorized by those proyisio'ns, the 
penalty for which is not specifically proyided, or willfully 
interferes with any person Or thing to preyent the execution of 
those sect;Qns or of the rules, commits a Class E cr;met The 
District Court has jurisdiction of all offenses under ,these 
sections. 

CHAPTER 205 

ENVIRONMENTAL HEALTH 

SUBCHAPTER I 
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GENERAL PROVISIONS 

§220l. Findings and declaration of pu~se 

The Legislature finds that adequate measures must be taken 
to ensure that any threats to the health of the people of the 
State posed by natural phenomena or the introduction of 
potentially toxic substances into the environment are identified, 
appropriately considered and responded to by those responsible 
for protecting the public's health and enyironment. 

The purpose of this chapter is to proyide the department 
with the capability it requires to discharge its public health 
responsibilities satisfactorily, 

§2202. Environmental Health Program 

The department shall create the EnViroruriental Health 
Program, referred to in this chapter as the "program," within the 
bureau. The program must be staffed by individuals with training 
and experience in envirOnmental medicine, epidemiology, 
toxicology, statistics and related fields, The program shall: 

1. DeyelQP and monitor health status. Develop indicators of 
health problems in the State, monitor the health status of the 
people of the State and establish and maintain the necessary data 
banks for broad suryeillance of human health and disease in the 
~ 

2. Identify health problems. Identify significant health 
problems in the State, including those that may be related to 
environmental factors: 

3. Inyestigate. Conduct and contract for investigations as 
necessary to determine whether particular problems are related to 
environmental factors: 

4. Adyise state agencies. Advise the COmmissioner and other 
state agencies and boards, including, but not limited to, the 
Department of Conseryation, the Department of Environmental 
Protection and the Department of Agriculture, Food and Rural 
Resources regarding the potential health implications of their 
actions, the nature and extent of identified problems and the 
steps that can be taken to address them: and 

5. Public information. Proyide the public with information, 
and advise them as to preyentiye and correctiye actions in the 
area of enyironmental health. 
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§2203. Investigations 

1. Access to reports and records. The department must be 
given access to all confidential reports and records filed by 
physicians. hospitals or other private or public sector 
organizations, with' all departments, agencies, commissions or 
boards of the State for the purpose of conducting investigations 
or evaluating the completeness or quality of data submitted to 
the department's disease surveillance programs. The department 
shall follow the data confidentiality requirements of the 
departments. agencies. commissions or boards of the State 
providing this information. 

Upon request of the department. physicians or hospitals shall 
proyide to the department any further information requested for 
the purpose of conducting inyestigations or evaluating the 
completeness or quality of data submitted to the department's 
disease surveillance programs. 

2. Limited immunity. A physician. hospital or employee of 
a physician or hospital is not liable for any ciyil damages as a 
result of the department's use of information gathered under this 
section. This immunity is limited to legitimate activities 
pursued in good faith under this section. 

3. AdQption Qf rules. The department shall adopt rules 
goyerning the conditions under which and purposes for which the 
department may use identifying information under this section. 
The rules must ensure that; 

11. Identifying information is used only to gain access to 
medical records and other medical information pertaining to 
an investigation designed to accomplish public health 
research of substantial public importance: 

S. Medical information about an identified patient is not 
sought from any person without the consent of that patient 
except when the information sought pertains solely to 
verification or comparison of health data that the 
department is otherwise authorized by law to collect and the 
department finds that confidentiality can be adequately 
protected without patient consent: 

C. Those persons conducting the investigation do not 
disclose medical informatiQn about an identified patient to 
any other person except a health care practitioner 
responsible for treating the patient: 

p. Those persons gaining access to medical information 
about an identified patient use that information to the 

Page 258-LR3l02(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

minimum extent necessary to accomplish the purposes of the 
investigation: 

E. The protocol for any inyestigation is designed to 
preserve the confidentiality of all medical information that 
can be associated with identified patients, to specify the 
manner in which contact is made· with patients and to 
maintain public confidence in the protection of confidential 
information; 

F. An advisory body. independent from the department, is 
established and charged with responsibility for approying 
the protOcol of the investigation, overseeing the conduct of 
the inyestigation to ensure consistency with the protocol 
and the department's rules and assessing both the scientific 
validity of the inyestigation and its effects upon patients: 

G. The department does not seek information under this 
section if the proposed identification of or cQntact with 
patients or health care practitioners would diminish the 
confidentiality of medical information or the public's 
confidence in the protection of that information in a manner 
that outweighS the expected benefit to the public of the 
proposed investigation: and 

ij. Wheneyer a physician or hospital furnishes patient 
information requested by the department in accordance with 
this section, the department reimburses the physician or 
hospital for the reasonable costs incurred in providing the 
information. 

§2204. COQperation with state agencies 

The director may Qbtain, upon request. information from and 
the assistance of the Department of Labor, the Department of 
Environmental Protection, Bureau of Pesticides Control and other 
state agencies as appropriate in the conduct of investigations 
under this chapter. Information obtained under this section is 
subject to the trade secret proyisions goyerning the agencies 
supplying the information. . 

§2205. Provision of information: trade secrets 

11 person may withhold the identity Qf a specific toxic or 
hazardous substance, if the substance has been registered as a 
trade secret under Title 26. chapter 22. All other information, 
including routes of exposure, effects Qf exposure. type and 
degree of hazard and emergency treatment and response procedures. 
must be proyided if requested by the director and is a public 
~ 
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§2206. Contracts with educational, research and charitable 
organizations 

The program shall. to the maximum extent feasible. and 
within the amounts apprQpriated fQr these purpQses. CQntract with 
educational. research and charitable QrganizatiQns within the 
State for research' and investigatiQn actiyities that can be 
carried out mQre econQmically. expeditiQusly Qr cQnyeniently by 
those nons tate organizations. 

§220Z. Acceptance of fundS 

The department may accept any public Qr priyate funds 
,ayailable fQr carrying out the purpQses Qf this chapter. 

SUBClIAPTKR II 

ENVIRONMENTAL HA2A1lDS 

§2251. Findings and intent 

The Legislature finds and declares that the prQliferation of 
hazardous substances in the enyironment poses a growing threat to 
the public health. safety and welfare: that the constantly 
increasing number 'and variety of hazardous substances, and the 
many routes of exposure tQ them make it difficult and expensiye 
tQ adequately mQnitor and detect any adyerse health effects 
attributable to them: that indiyiduals are often able tQ detect 
and thus minimize effects Qf eXPQsure tQ hazardous substances if 
they are aware of the identity Qf the substances and the eaa'y 
symptQms Qf unsafeexPQsure: and that indiyiduals haye an 
inherent right tQ knQw the full range Qf the risks they face SQ 
that they can make reasQned decisiQns and take informed actions 
concerning their emplQyment and their liying cQnditiQn§. 

The Legislature further declares that accidental releases Qf 
hazardQus material§ PQse a threat tQ public health and §afety and 
that there are §eriQu§ questiQD2 CQncerning the State' § ability 
tQ resPQnd tQ these emergencies in a cQQrdinated and effectiye 
manner: and that lQcal health. fire. PQlice. safety and Qther 
government offir.ialR reauire "information about the identitv .. 
characteristics and quantities Qf hazardQus sub§tances used and 
§tQred in cQmmunities within their jurisdictiQns. in Qrder tQ 
adequately plan fQr. and resPQnd tQ. emergencies and enfQrce 
compliance with applicable laws and rules cQncerning these 
substances. 

The Legislature further declares that the extent Qf the 
tQxic contamination Qf the air. water and land in this State ha§ 
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caused, a high degree Qf CQncern amQng its residents: and that 
much Qf this concern is needlessly aggrayated by the 
unfamiliarity of these substances to residents. 

The Legislature determines that it is in the public interest 
fQr the State to examine its emergency resPQnse mechanisms and 
procedures for accidents involving hazardous materials, to 
establish a comprehensiye program fQr the disclQsure Qf 
informatiQn about hazardQus substances in the cQmmunity and to 
provide a procedure whereby residents of this State may gain 
access to this information. 

§2252. HazardQus air pollutants 

1. Findings and declaration of pur;:pose. The Legislature 
finds that: 

A. Pure scientific considerations must govern the revIew 
and eyaluation of potential health risks associated with 
chemical pollutants: 

B. Scientific review and evaluation Qf potential health 
risks associated with potential hazardous air pollutants is 
an integral cQmponent of a successful hazardQus air 
PQllutant cQntrQl prQgram: and 

C. The scientific reyiew and evaluatiQn is the 
resPQnsibility Qf the department since it is charged with 
the protection of the public health and welfare and has the 
professional expertise to assess potential public health 
risks frQm chemical hazards. 

2. Duties. The department. thrQugh the program, shall: 

11. Collect and consider the health data for substances or 
classes Qf substances that are under cQnsideratiQn fQr 
regulatiQn as hazardQus air PQllutants by the Board Qf 
Enyironmental PrQtectiQn: 

B. Estab1i§h a prQtoCQl for the health risk reyiew and 
evaluatiQn Qf PQtentially bazardou§ air pollutants fQr the 
fQllowing parameters; CarcinQgenicity: in yiyo and in yitro 
mutagenicity: teratQgenicity: reproductive effects: 
neurQtQxicity: acute and chrQnic reversible and irreversible 
effect§: pharmacQkinetics and pharmacQdynamics: high-risk 
groups: bioaccwmulatiQn: and atmospheric fate: 

c. RepQrt the health consequences of exposure to yariQUs 
ambient air cQncentratiQns indicating a range Qf risk levels 
fQr cancer-cau§ing substances and the health consequences Qf 
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exposure to various ambient air concentrat'ions of 
uopcancer-causing substances, after considering the adequacy 
of the data base, animal to human extrapolation, high risk 
groups and any other health-based considerations: and 

D. Report whether exposure to the substance should be 
considered for regulation by the Board of Environmental 
Protection to protect public health. 

3. Requests for revie... Requests for review are I governed 
by the following provisions, 

A. The bureau shall review or evaluate the potential health 
risks associated with potentially hazardous air pollutants 
at the request of; 

(1) The director: or 

(2) The Commissioner of Environmental Protection 
following notice to the director. 

B. Requests from parties other than those listed in this 
subsection must be reviewed by the director and. if 
justified, must be pursued. The director may assess any 
reasonable costs to the party making those requests. 

4. Reporting. The director shall compile all ayailable 
information and prepare a report for each substance, class cif 
substances or pollutants evaluated and submit the report to the 
person who requested the health risk reyiew and eyaluation. 

§2253. Community health information project 

The department, through the program, shall undertake a 
community health information project. The project shall respond, 
subject to this subchapter. to requests made by state agencies, 
municipalities or individuals for informatiOn on potential health 
hazards posed by the use of hazardous chemicals. To meet these 
requests, the director shall establish a community health 
information clearinghouse that contains information On the health 
implications of chemicals in use in the home and the workplace. 

§2254. Response to regyests 

When requested under this subchapter, the director shall 
p(ovide, at a minimum, the identity of chemical substances in use 
or present at a specific location, unless the substance has been 
designated as a t(ade secret under Title 26, chapter 22. The 
director may proyide information on the ch(onic and acute health 
hazards posed by the substance, potential routes of exposure, 
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emergency procedures and other subjects as appropriate. Annually 
by January 1st, the director shall submit a report to the joint 
standing committee of the Legislature haying jurisdiction oyer 
human resource matters on the number and type of requests 
receiyed and on the bureau's response to those requests. 

In the case of a (equest for information from a municipality 
or individual conce(ning chemicals in use or present at a 
specific site, the director shall proyide infor'mation pursuant to 
this subchapte( only if the specific site is within a 50-mile 
radius of the municipality or within a 50-mile radius of a 
residence of the individual (equesting the information. 

§2255. Noncommercial fishing and public bealth 

The directo( shall assess regula(ly whether any health 
threats exist fo( pe(sons consuming freshwater and anad(omous 
fish caught in state waters by noncommercial anglers. The 
assessment must be based on appropriate technical and scientific 
data and public health analyses and must include, but is not 
limited to. the risk of carcinogenic. mutagenic, teratogenic and 
reproductiye effects and infectious disease. In preparing the 
assessment, the director shall consult with the Commissioner of 
Marine Resources, the Commissioner of EnvirOnmental Protection 
and the Commissione( of Inland Fisheries and Wildlife. 

If, in the professional judgment of the di(ector, conditions 
exist in which consumption of fish caught in state wate(s poses a 
threat to public health, the director shall prepare an adyisory 
of the public health thmat. The adyisory must be in a form 
suitable for posting in places f(equented by noncomme(cial 
anglers, included in the abstract of fish and wildlife laws 
prepared under Title 12 < section 7034, subsection 5 and 
distributed to all holders of sport fishing licenses. The 
director has final authority regarding the content of the 
advisory, including the exact language used in the advisory, The 
Commissionu of Inland Fisheries and Wildlife shall print and 
post ve(batim copies of the adyisory and incorporate the ve(batim 
health adviso(y in the abstract of fish and wildlife laws. 

CID\.!?TER 207 

COMMUNICABLE DISEASES 

SUBCHAPTER I 

GENERAL PRQVISIONS 

§2301. Definitions 
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As used in this chapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Communicable disease. "Communicable disease" means an 
illness or condition due to a specific infectio~s agent or its 
toxic products that arises through transmission of that agent or 
its products from a reseryoir to a susceptible host. 

2. Contact notification program. "Contact notification 
program" means a program coordinated by the department to 
encourage any person infected with a communicable disease to 
identify others who may be at risk as a result of contact with 
the infected person: or to permit the department to notify those 
persons who may be at risk to inform them of the risk if the 
infected pers'Qn retuses to COQperate. 

3.. Infected 'person. "Infected person" means a person whQ 
is diagnosed as haying a COmmunicable disease or who. after 
appropriate medical eyaluation or testing. is determined to 
harbor an infectious agent. 

4. Local health officer. "Local health officer" means a 
person who is appointed as iocal health officer pursuant to 
section 2101 and who is authorized by the department to enforce 
this chapter. 

5. occupational disease. "Occupational disease" has the 
Same meaning as in section 2601. 

6. Property. "Property" means animals, inanimate objects. 
yessels. public conyeyances. buildings and all other real or 
personal property. 

7. Public health threat. "Public health threat" means any 
condition or behavior that can reasonably be expected to place 
others at significant risk of exposure to infection with a 
COmmunicable disea~e. 

A. A condition is a "public health threat" if an infectious 
agent is present in the environment under circumstances that 
would place persons at significant risk of becoming infected 
~th a communicable disease. 

B. Behayior by an infected person is a "public health 
threat" if: 

(1) The infected person engages in behayior that has 
been demonstrated epidemiologically to create a 
significant risk of transmission of a communicable 
disease: 
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(2) The infected person' s past behayior indicates a 
serious and present danger that the infected person 
will engage in behavior that creates a significant risk 
of transmipsion of a communicable disease to another: 

(3) The infected person fails or refuses to cooperate 
with a departmental contact notification program: or 

(4) The infected person fails or refuses to comply 
with any part of either a cease and desist order or a 
court order issued to the infected person to preyent 
transmission of a communicable disease to another. 

C. Behayior described in paragraph B. subparagraphs (1) and 
(2) is not a "public health threat" if the infected person 
demonstrates that any other person placed at significant 
risk of b'ecoming infected with a communicable disease was 
informed of the risk and consented to it. 

§Z302. Authority of department 

1. Authority. To carry out this chapter and' chapter 209. 
the department may: 

A. Designate and classify communicable and occupational 
diseases: 

B. Establish requirements for reporting and other 
surveillance methods for measuring the occurrence of 
communicable diseases, occupational diseases and the 
potential for epidemics; 

C. tnyestigate cases. epidemics and occurrences of 
communicable and occupational diseases: and 

D. Establish procedures for the control. detection. 
prevention and treatment of communicable and occupational 
diseases. including public immunization and contact 
notification programs. 

2. Health emergency. In the eyent of an actual or 
threatened epidemic or outbreak of a communicable or occupational 
disease. the department may declare that a health emergency 
exists and may adopt emergency rules for the protection of the 
public health relating to: 

A. Procedures for the isolation and placement of infected 
persons for purposes of care and treatment or infection 
control: 
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B. Procedures for the disinfection. seizure or destruction 
of contaminated property; and 

C. The establishment of temporary facilities for the care 
and treatment of infected persons. subject to the 
supervision and rules of the department and to the 
limitations set forth in section 2401. 

3. Rules. The department may adopt rules to carry out its 
duties as specified in this chapter and in chapter 209. If rules 
are adQpted. they must be adopted in accQrdance with the Maine 
Administrative Procedure Act. 

§2303. InspectiQn 

If the department has reasonable grounds tQ believe that 
there exists. Qn public Qr private prQperty. any cQmmunicable 
disease that presents a public health threat. an authorized agent 
of the department may enter any place. building, yessel. aircraft 
or COmmon carrier with the permission of the owner t agent O[ 
Qccupant where the communicable disease is reasonably believed to 
exist and may inspect and examine the property. If entry is 
refused. that agent shall apply for an inspection warrant from 
the District Court pursuant to Title 4. sectiQn 179 prior to 
conducting the inspection. 

§2304. Confidentiality 

Any person who receives information pursuant to this chapter 
shall treat as confidential the names of individuals having or 
,suspected of having a notifiable communicable disease. as well as 
any other information that may identify those individuals. This 
infQrmation may be released to the department or the Department 
of Children and 'Families for adult or child protection purposes 
in accordance with chapter 1413 or Title 22-A. chapter 401. or to 
other public health officials. agents or agencies or to Officials 
of a school where a child is enrolled. for public health 
purposes. but that release of information must be made in 
accordance with Title 5. chapter 501. where applicable. In a 
public health emergency. as declared by the state health officer. 
the information may also be released to private health care 
providers and agencies for the purpose of preventing further 
disease transmission. All information submitted pursuant to this 
chapter that does not name or otherwise identify individuals 
haying or suspected of haying a notifiable Communicable disease 
may be made available to the public. 
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Any person recelv*ng a disclosure of identifying informatiQn 
pursuant to this chapter may not further disclose this 
information without the consent of the infected person. 

§2305. Privileged or confidential communicationS 

1. Privileges abrogated. Subject to the limitations 
imposed by 42 United States Code. Sections 290dd-3 and 290ee-3. 
the physician-patient and psychotherapist-patient priyileges 
under the Maine Rules of Eyidence and those confidential 
COmmunications described under Title 5, section 19203. Title 
24-A, section 4224. Title 32. section 7005 and Title 34-B. 
section 1207 are abrogated to the extent necessary 'to permit 
reporting to the bureau any incidents of notifiable disease; 
cooperating with the bureau or an interyention team appointed by 
the bureau in inyestigating a case of a notifiable disease or 
suspected epidemic or taking preyentiye action in such a case; or 
glYlng eyidence in a proceeding pursuant to this chapter. 
Information released to the bureau pursuant to this section is 
confidential and may not be disclosed by the bureau except as 
provided in section 2304 and Title 5. section 19203. subsectiQn 8. 

2. Limitation. Statements made to a licensed mental health 
or medical professional in the course of counseling. diagnQsis; 
therapy. treatment or evaluation when the priyilege is abrogated 
under this section may not be used against the client in a 
criminal proceeding. 

§2306. IJ!/!Ilunit:v 

1. For private institutions. Any private institution. its 
employees or agents are immune from ciyil liability to the extent 
prQyided in Title 14, chapter 741. as if that institution were a 
state agency and its employees and agents were state employ~es, 
for any acts taken to provide for the cQnfinement or restraint Qf 
a person COmmitted pursuant to this chapter or for participating 
in reporting under this chapter. 

2. Reporting and proceedings. Any person participating in 
reporting under this chapter or partiCipating in a related 
communicable disease inyestigation or proceeding, including, but 
not limited to, any person serving on or assisting a 
multidisciplinary intervention team or other inyestigating or 
treatment team, is immune from civil liability for the act of 
reporting or participating in the inyestigation or proceeding in 
good faith. Good faith does not include instances when a false 
report is made and the reporting person knows or should know the 
repQrt is false. 
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3. For public institutions or emplqrees. Immunity for 
public institutions and employees is goyerned by Title 14. 
chapter 741. 

§2307. Penalties 

1. Rules enforced. All agents of the department. municipal 
health officers. sheriffs. state and local law enforcement 
officers and other officials designated by the department shall 
enforce the rules of the department made pursuant to section 2302 
to the extent that enforcement is authorized in those rules. 

2. Refusal to obey rules. Any person who neglects. 
yiolates or refuses to obey the rules or who willfully obstructs 
or hinders the execution of the rules may be ordered by the 
department. in writing. to cease and desist. This order may not 

. be considered an adjudicatory proceeding within the meaning of 
the Maine Administratiye Procedure Act. In the case of any 
person who refuses to obey a cease and desist order issued to 
enforce the rules adopted pursuant to section 2302. the 
department may bring an action in District Court to obtain an 
injunction enforcing the cease and desist order or to request a 
ciyil fine not to exceed $500. or both. Alternatiyely. the 
department may seek relief pursuant to section 2404 or 2406. The 
District Court has jurisdiction to determine the yalidity of the 
cease and desist order whenever an action for injunctive relief 
or ciyil penalty is brought before it under this subsection. 

3. Court orders. Upon complaint made to any judge of the 
District Court. the judge may issue any order enforcing a 
subpoena. warrant or prior order necessary for the proper 
enforcement of this chapter and of the rules adopted pursuant to 
this chapter. 

4. Failure to report. Any person who knowingly and 
willfully fails to comply with reporting requirements for 
notifiable diseases commits a civil yiolation for which a 
forfeiture of not more than $250 may be adjudged. A person who 
knowingly or recklessly makes a false report under section 2352 
or who knowingly yiolates section 2304 is ciyilly liable for 
actual damages suffered by a person reported upon and for 
punitiye damages and commits a ciyil yiolation for which a 
forfeiture of not more than $500 may be adjudged. 

SUBCIIlIPTER II 

REPORTmG REQUIREMENTS 

§2351. Authority of department 
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The department shall adopt rules pursuant to section 2302 
and establish procedures to carry out the rules to proyide a 
uniform system of reporting. recording and collecting information 
and maintaining confidentiality concerning communicable 
diseases. The department may designate any communicable disease 
as a notifiable disease. Eyery notifiable disease must be 
reported to the department in accordance with this subchapter and 
the rUles established by the department. 

§2352. Reporting 

WheneYer any physician knows or has reason to belieye that 
any person whom the physician eXamines or cares for has or is 
afflicted with any notifiable disease. that physician shall 
notify the department in accordance with rules of the 
department. The department shall proyide forms for making 

. required reports. 

§2353. Time regyirements 

The reporting of a notifiable disease must be made by 
telephone to the department immediately upon determination that a 
person has that disease and must be followed by·a written report 
mailed to the department within 48 hours. 

SUBC!Il\PTER III 

CONTROL MEASURES 

§2401. Control of communicable diseases 

The department may establish procedures for agents of the 
department to use in the detection. contacting. education. 
counseling and treatment of indiyiduals haying or reasonably 
belieyed to haYe a communicable disease. The procedures must be 
adopted in accordance with the requirements of this chapter and 
with the rules adopted under section 2302. 

For purposes of carrying out this chapter. the department 
may designate facilities for the confinement and treatment· of 
infected persons posing a public health threat. The department 
may designate any such facility in any hospital or other public 
or priyate institution. other than a jailor correctional 
facility. Designated institutions. must haye necessary clinic. 
hospital or confinement facilities as may be required by the 
department. The department may enter into arrangements for the 
conduct of these facilities with public officials or persons. 
associations or corporations in charge of or maintaining and
operating these institutions. 
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§2402. Inyestigations 

1. Investigative team. The department shall establish an 
investigative team and procedures for the detection and treatment 
of individuals known or reasonably believed to pose a public 
health threat. as defined in section 2301. Team members 
designated by the department have access to medical and 
laboratory records . relevant to the investigation of the public 
health threat. according to the procedure set forth in subsection 
2. Team members also have access to medical and laboratory 
records in the possession of the department when relevant to the 
investigation of the public health threat. Team members 
designated by the department shall follow the procedures 
deyeloped by the department for detection and treatment pursuant 
to this subsection. 

2. Subpoenas. After notice to the subject of the 
information or records. the department. with the approyal of the 
Attorney General, may issue subpoenas requ,r,ng persons to 
disclose or proyide to the department information or records in 
their possession that are relevant to an inyestigation of a 
report of a public health threat. The Attorney General may grant 
approyal when there is clear eyidence of substantial public 
health need for the information sought. A person who complies 
with a subpoena is immune from ciyil or criminal liability that 
might otherwise result from the act of turning oyer or proViding 
information or records to the department. 

§2403. EXamination 

If. based on epidemiologic evidence or medical evaluation. 
the department finds probable cause to belieye that an indiyidual 
has a communicable disease and that the individual is unwilling 
to submit to a physical examination. which may include x-ray 
studies or other diagnostic stUdies. as requested by the 
department. or that the individual refuses to make the results of 
that examination available to the department. the department may 
petition the District Court of the district in which the 
indiyidual resides or is found for an order directing that 
examination, or the release of the results, under conditions to 
preyent the conyeyance of the disease or infectious agent to 
other individuals. The petition must be accompanied by an 
affidayit or affidavits based upon the inyestigation of the 
department supporting the allegations in the petition. 

If. following a hearing as proyided in section 2405. the 
District Court finds by a preponderance of the eyidence that 
there is probable cause to belieye that an individual has a 
communicable disease and that the indiyidual has willfully 
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the examination of the individual. 

§2404. Emergen~ tempora~ custody 

llJ?on the department's submission of an affidayit showing by 
clear and conyincing evidence that the person or property that is 
the subject of the. petition requires immediate custody in order 
to ayoid a clear and immediate public health threat; a judge of 
the District Court or justice of the Superior Court may grant 
temporary custody of the subject of the petition to the 
department and may order specific emergency care, treatment or 
evaluation. 

1. Orders: ex parte proceedings. Orders under this section 
may be issued in an ex parte proceeding upon an affidayit that 
sets forth specific facts of the reasons that prior notice can 
not or should not be given, upon which the order is sought. An 
ex parte' order may not include orders for emergency care, 
treatment or evaluation unless the court finds by clear and 
convincing evidence that the care, treatment or evaluation is 
immediately necessary. An ex parte order must be served on the 
subject of the petition immediately upon apprehension. 

2. Hearing within time certain. .Unless waived in writing 
by the individual, after opportunity to consult with an attorney. 
a hearing must be held within 72 hours of apprehension, exclusive 
of Saturdays. Sundays and legal holidays. to determine whether 
the indiyidual remains in the department's custody. 

3. Notice of hearing. Notice of the hearing must be served 
upon the indiyidual held under this section at least 24 hours 
before the hearing and the notice must specify: the time, date 
and place of the hearing: the grounds and underlying fact upon 
which the emergency hold is sought: the indiyidual's right to 
appear at the hearing and to present and cross-examine witnesses: 
and the individual's right to counsel pursuant to section 2405. 

4. Duration. In no event may the emergency hold continue 
longer than 5 days following the hearing, unless a petition for 
court-ordered commitment is filed under section 2406. subsection 
1. paragraph F: if a petition ls flIed, the limitations ·imoosed 
by the court under this subsection may continue until a hearing 
On the petition for commitment is held: that hearing must occur 
within 10 days of the filing of the petition, excluding 
Saturdays, Sundays and legal holidays. 

§Z405. Court procedureS 
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1. Subject of petition. lis used in this section or in 
section 2404. "subject of the petition" means the person or the 
property upon which a public health measure is sought to be 
imposed pursuant to section 2406. 

2. Filing of petition. Proceedings for imposing a public 
health measure are initiated by the department filing a petition 
in the District Court for the district in which the subject of 
the petition is located. The petition must name as the 
respondent the person who is the subject of the petition or the 
person who possesses the property that is the subject of the 
petition. The petition must contain a summary statement of the 
facts that the petitioner believes constitute the grounds for 
granting relief pursuant to this chapter. 

3. Receipt of petition. Upon the receipt of a petition 
filed pursuant to this section or section 2403. the District 
Court shall set a hearing date. Pending hearing on the petition, 
the court may make orders as it deems necessary to protect other 
individuals from the dangers of infection. 

4. Notice of hearing: waiver. Notice of the petition and 
the time and place of the hearing as well as the opportunity to 
be represented by counsel as set forth in subsection 6, paragraph 
C must be served personally, not less than 3 days before the 
hearing, on the subject of the petition. The subject of the 
petition may waive notice of hearing, after opportunity to 
consult with an attorney, and upon filing of the waiver in 
writing. the District Court may hear the petition immediately. 
The hearing must occur within 10 days of the filing of the 
petition, excluding Saturdays, Sundays and legal holidays. unless 
waived in writing by the subject of the petition. 

5. Notice to facilit;y. Whenever a petition requests that 
an individual be ordered to be tested in or COmmitted to a 
hospitaL notice of the petition and the time and place of the 
hearing must be sent to the hospital that will be requested to 
provide the proposed care and treatment. 11 hospital may not be 
required to provide care and treatment to or to admit the 
individual named in the petition without the consent of the 
hospital. 

6. Hearings. Hearings under this chapter are governed by 
the Maine Rules of Civil Procedure and the Maine Rules of 
Evidence. 

11. The subject of the petition. the petitioner and all 
other persons to whom notice is required to be sent must be 
afforded an opportunity to appear at the hearing to testify 
and to present and cross-examine witnesses. 
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B. The court may, in its discretion, receive the testimony 
of any other person and may subpoena any witness. 

C. The subject of the petition must be afforded an 
opportunity to be represented by counsel and, if the subject 
is indigent and requests counseL the court shall appoint 
counsel, 

D. An electronic recording must be made of the proceedings 
and all hearings under this section. The record and all 
notes, exhibits and other evidence are confidential •. 

E. The hearing is confidential and a report of the 
proceedings may not be released to the public, except by 
permission of the subject of the petition or the subject' s 
counsel and with approval of the presiding Pistrict Court 
judge, except that the court may order a public hearing on 
the request of the subject of the petition or the subject's 
counsel, 

7. Eqyitgble relief. The District Court has original 

jurisdiction to grant equitable relief in proceedings brought 
pursuant to this chapter. 

§2406. Court orders of public health measures 

1. Court order. If. based upon clear and convincing 
evidence, the court finds that a public health threat exists, the 
court shall issue the requested order for treatment or other 
order that directs the least restrictive measures necessary to 
effectively protect the public health. These measures iriclude, 
but are not limited to: 

11. Participation in an education program designated or 
developed in accordance with rules adopted pursuant to 
section 2302 or. 2401; 

B. Participation in a counseling program designated or 
developed in accordance with rules adopted pursuant to 
section 2302 or 2401: 

c. Participation in a treatment program designated or 
developed in accordance with rules adopted pursuant to 
section 2302 or 2401: 

p. IIppearance before designated health officials for 
purposes of monitoring measures set out in paragraph 11. B or 
!;.L 
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E. Part or full-time supervision or monitoring for a period 
and under conditions set by the court: 

F. Commitment to a facility that will provide appropriate 
diagnosis. care. treatment or isolation of the individual 
without undue risk to the public health. for a period not to 
exceed 30 days and under conditions set by the court: 

G. Undergoing a comprehensive medical assessment by the 
State Forensic Service. The court. in selecting the 
eXamination site. shall consider proximity to the court. 
availability of an examiner and the need to protect the 
public health. A person may not be presented for 
exam~nat~Qn und?r th~s subsection without arrangements for 
eXam1nat1on hanng hrst been made by the court. clerk of 
the court or the petitioner with the State Forensic 
Service. The opinion of the State Forensic Service must be 
reported to the court immediately following the examination. 

The court shall order the individual to be further examined 
by a psychiatrist. neurologist and any additional expert if. 
based on the report of the State Forensic Service. it 
appears that: 

(1) The' individual suffers from a mental disease or 
defect that causes the individual to act in a manner 
that endangers others with risk of infection with a 
communicable disease: or 

(2) Further observation or examination is reguired. 

If. based on the examinations. the department determines 
that admission to an appropriate institution for people with 
men:a: illness.or mental retar?ati?n i~ necessary. it shall 

_ pet1t1on for 1nvoluntary hosp1tahzabon pursuant to Part 
5. If the District Court orders the inVOluntary 
hospitalization of the individual pursuant to Part 5. the 
petition brought pursuant to section 2405 is dismissed 
without prejudice. If it is determined that admission to an 
appropriate institution for people with mental illness or 
mental retardation is not necessary. the head of the 
institution "here the examinations have taken place shall 
notify the commissioner or the COmmissioner's designee prior 
to discharging the respondent. 

In no event may the period of examination pursuant to this 
subsection exceed 60 days without further order by the 
court. which may extend commitment for further observation 
or eXamination for an additional 60 days. if the court finds 
facts sufficient to show that the individual suffers from a 
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mental disease or defect that causes the individual to act 
in a manner that endangers others with risk of infection 
with a communicable disease: and 

H. Compliance with any combination of measures outlined in 
paragraphs A to G. or other measures considered just by the 

=-r..t... 

2. Time limits. Orders issued pursuant' to subsection L 
paragraphs A to E may not exceed 180 days without further review 
as provided by section 2407. subsection 1. If commitment 
pursuant to subsection I. paragraph F is sought by the department 
beyond the original 30 days. the department shall file a motion 
for review pursuant to section 2407. subseCtion 2. 

3. Appeals. Orders issued pursuant to this chapter may be 
, appealed to the Superior Court. 

A. The order of the pi strict Court remains in effect 
pending appeal. unless stayed by the Superior Court. 

B. The Supreme Judicial Court shalL by rule. provide for 
expedited appellate review of cases appealed under this 
chapter. 

§2407. Review 

1. Treatment orders. If the department determines that it 
is necessary to continue a treatment order issued pursuant to 
section 2406. subsection 1. paragraphs A to E. it shall petition 
the District Court that ordered the disposition for review of the 
original order. The court shall hold a hearing in accordance 
with section 2405. and if the court finds that a public health 
threat would continue in the absence of a public health measure. 
it shall issue additional orders that it deems necessary. 
provided that nO treatment order exceeds 180 days in duration 
without further review by the court. 

2. Commitment orders. If the department determines that it 
is necessary to continue a commitment order issued pursuant to 
section 2406. subsection L paragraph F beyond the original 30 
days. it shall petition the District Court that ordered the 
disposition for review of the originai order. The court shall 
hold a hearing in accordance with section 2405 and if the court 
finds that a public health _ threat would continue in the absence 
of a public health measure and that commitment is the least 
restrictive measure necessary to 'effectively' protect the public 
health. it shall issue additional orders as it deems necessary. 
provided that an order of commitment does not' exceed 90 days 
without further review by the court. 
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The committed patient may reguest the appointment of a medical 
review board,Vl?on motion of the I?atient, the committing court 
shall apl?oint a medical review board to determine whether the 
I?atient's medical· status I?ermits termination of the COmmitment. 
The medical review board must consist of 3 I?hysicians appointed 
by the court who have training and eXl?erience in the treatment of . 
the communicable disease. Vl?on the reguest of the I?atient. the 
court shall al?l?oint as one member of the board a physician who 
has training and experience in the treatment of COmmunicable 
diseases who is selected by the I?atient. Ul?on receil?t of the 
findings of the medical review board and any other evidence. the 
court. after a hearing pursuant to this subsection. may continue 
or terminate the commitment, 

§240a. Court orders: additional requirements 

If COmmitment or a supervised living arrangement is ordered r 

the court shall reguire the head of the institutional facility or 
the person in charge of sUl?ervision to submit: 

1. Plan of treatment. A I?lan of treatment within 10 days 
of the cOmmencement of the commitment or supervision; and 

2. Written report.· A written rel?ort. with a cOI?Y to both 
the department and the individual. at least 20 days. but not more 
than 25 days. from the start of the Commitment or sUl?ervision, 
setting forth the following: 

A. The tYl?es of sUl?l?ort or theral?Y groups, if any. that the 
individual is attending and how often the individual attends: 

B. The tYl?e of care or treatment the individual is 
receiving and what future care is necessary: 

C. Whether the individual has been cured or made 
noninfectiQus or otherwise has ceased to pose a threat to 
PUblic health: 

D. Whether continued supervision or commitment is 
necessary; and 

E. Any other information the court considers necessary. 

§2409. Exclusion from school 

1. Dismissal. In the event of an actual or threatened 
outbreak of a communicable disease. the department may order that 
any or all persons attending or working in any school or day care 
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facility be excluded until the department determines that a 
public health threat no longer exists. 

2. Exclusion. The department may exclude any infected 
person from attending or working in a school or day care facility 
if that infected I?erson Doses a public health threat. An 
individual excluded pursuant to this subsection must be permitted 
to return to the- school or day care facility after the 
del?artment. in consultation with the I?hysician responsible for 
the individual's care, determines that return is permissible and 
will not pose a threat to the public health. The department 
shall notify the superintendent or day care facility 
administrator of that determination. 

§2410. Discharge 

An individual committed to a hospital or institution 
I?ursuant to section 2406 may be discharged whenever the I?hysician 
responsible for that individual' s treatment and the department 
determine that the individual may be discharged without danger to 
other individuals. The department shall immediately report the 
discharge. with a full statement of the reasons for the 
discharge. to the court that ordered the commitment. 

If an individual COmmitted to a hospital pursuant to section 
2406 leaves the -hosl?ital prior to discharge in accordance with 
this section. the hospital shall immediately report this to the 
del?artment. An arrest warrant must" be issued upon application by 
the del?artment to the District Court. 

§24lI. Liability for e~nses 

1. Financial liability: individual. An individual is 
financially liable for any care provided to the individual 
I?ursuant to this subchal?ter to the extent that the individual has 
I?Ublic or I?rivate insurance or otheJ;wise has the ability to I?ay 
for that care. An individual may not be denied the care because 
of inability to pay for that care. 

2. Liability. The department shall pay. on certification 
by the commissioner. the expenses for care of an individual 
receiving care under this chapter who is not a resident of a 
municipality in this State •. 

3. Subrogation. The department is subrogated to the rights 
of recovery that the individual may have against a liable 3rd 
I?arty for the cost of care provided for the individual under this 
subchapter to the extent that the department has spent money for 
that care. 
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§2412. Exercise of rights 

Any indiyidual subject to a court order issued pursuant to 
section 2406. subsection I. paragraph F or G has the rights set 
forth in Title 34-5. section 3803. unless the exercise of any of 
those rights poses a threat to the health or safety of other 
indiyiduals. Any restriction imposed upon the exercise of an 
indiyidual's rights. as stated in Title 34-B. section 3803. and 
the reasons for that restriction. must be made a part of the 
clinical record of that indiyidual. 

SUBCHAPTER IV 

IMMUNIZATION 

§245l. Definitions 

AS used in this subchapter. unless the context otherwise 
indicates. the following terms haye the following meanings. 

1. Clinic. "Clinic" means any place, establishment or 
institution that operates for the purpose of dispensing 
immunizing agents to persons who are not confined in that place. 

2. Immunizing agent. "Immunizing agent" means a vaccine, 
antitoxin or other substance used to increase an individual's 
immunity to a disease. 

§2452. Distribution of immunizing agents 

The department may offer immunization to the public for 
protection in case of an epidemic or threatened epidemic as 
ordered by the commissioner. The department may purchase or 
receiye by gift and dispense immun1z1ng agents and other 
pharmaceuticals for use in the preyention and control Of diseases 
and disabilities. The department shall prOvide and distribute 
immuPl.Z1ng agents throughout the State when necessary to protect 
the public health. 

§2453. Clinics 

1. Establishment kY department. The department may 
conduct free immunization clinics for the public subject to rules 
adopted by the department. The department shall notify the public 
of free immunization clinics. publicize the time and place of the 
clinics and require that a record be kept of those immunized. 

2. Municipal immunization programs. The department may 
cooperate with the local health officer of a municipality 
offering immunization to or conducting free clinics for persons 

Page 278-LR3l02(1) 

) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

within its jurisdiction. Municipa'l immunization .programs are 
subject to rules adopted by the department. 

3. Immunity. Notwithstanding any inconsistent proyision of 
law. a person who works as a volunteer in a clinic established by 
the department pursuant to subsection 1 without the expectation 
or receipt of monetary compensation for any aspect of the 
program. is not liable for: 

A. Damages or injuries alleged to haye been sustained by a 
person immunized at the clinic: or 

5. Damages for the death of a person immunized at the 
clinic. unless it is established that the injuries or the 
death were caused willfully. wantonly. recklessly or by 
gross negligence by the yolunteer. 

§2454. Immunization of health care workers 

Except as otherwise provided in this chapter. each hospital 
in the State. and any other health facility in the State 
designated by the department. shall require for all employees 
born after 1956 either proof of immunization or serologic 
evidence of immunity against Rubeola measles and Rubella. or 
German. measles. The personnel records of each employee born 
after 1956 must include a copy of the documentation of the 
yaccine history. showing month. day and year or the serologic 
history of immunity. For purposes of this section. "employee" 
means a person who performs a service for· wages or other 
remuneration for a hospital or designated health facility under a 
contract of hire, written or oral, expressed or implied. 

'Immunization requi red by this section dOM not apply to any 
employee who,: 

1. Physician's statE!!l!ent. Proyides a physician'S written 
statement that immunization against one or more of the diseases 
may be medically inadvisable: or 

2. Religious objection. States in writing a sincere 
religious belief that is contrary to the immunization requirement 
of this section. 

SUBCHAPTER V 

SEXUALLy TRlINSMITTED DISEASES 

§2S01. Blood sample for laboratoKY test 

Wheneyer a physician attends to a pregnant woman in the 
State, the physician shall. with the woman's consent, take or 
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cause to be taken a sample of blood and submit the sample for a 
standard serological test for syphilis and Rh factors to the 
department or to a laboratory approved by the department. 
Laboratory tests required by this subchapter must be made on 
request without charge by the department. 

§2502. Standard tests approved by department 

The department may approve one or more tests for syphilis 
and Rh factor and designate them as standard tests. and may 
approve and appoint other laboratories in addition to the 
department's laboratory to perform the tests. Whenever a 
laboratory performs a test for syphilis that reveals the 
possibility of syphilitic infection. it shall report this finding 
and the name. address, age and sex of the person from whom the 
specimen was taken to the department. 

§2503. Blood specimens accompanied by information blank: report 

Blood specimens sent to a laboratory in compliance 'with 
section 2501 must- be accompanied by an information blank that 
contains the initials of the person whose blood is submitted or a 
number or other suitable means of identification, and the word 
"Prenatal" to indicate the purpose of the examination, 

If the person in question is found to be infected with 
syphilis. the physician in charge shall report to the department 
on a regular blank. supplied by the department for the reporting 
of venereal diseases. adding the word "Prenatal" in addition to 
other information requested on the blank. 

_ Reports made under this section are confidential and must be 
kept in a special file by the department. The reports may be 
produced in any court procedure where they may be material and 
relevant on an order of the court. 

§2504. Ciyil action not maintainable 

A civil action may not be maintained for failure to comply 
with this subchapter. 

SUBClIAPTER VI 

RABIES OR HYDROPHOBIA 

§2551. Killing or impounding of dogs 

The department may. in the case of an emergency or 
threatened epidemic of rabies or hydrophobia when in its opinion 
the health and safety of the people in a community are 
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endangered. issue orders to the mayor of any city or the 
municipal officers of any town or plantation to have killed any 
dogs found loose in violation of guarantine rules and impounded 
for a period of 72 hours without being claimed by their owner. 

The mayor of any city or the municipal officers of any town 
or plantation shall immediately direct that the dogs be killed by 
a police officer or-constable, . 

§2552. Procedures fOr the transportation. quarantine. euthanasia 
and testing of animals suspected of haying rabies 

1. Establishment of procedures. The commissioner. in 
conSUltation with the Commissioner of Agriculture. Food and Rural 
Resources and the Commissioner of Inland Fisheries and Wildlife. 
shall adopt rules. in accordance with the Maine Administrative 
Procedure Act. establishing procedures for responding to a report 
of an animal suspected of having rabies. The procedUreS must 
include provisions for the transportation, guarantine, euthanasia 
and testing of an animal suspected of having rabies. The 
procedures may differ based on the perceived public health threat 
determined in part by consideration of the following factors: 

A. Whether the animal is a domesticated animal for which a 
known effective vaccine exists and, if so, whether the 
animal's vacCination status can be verified: and 

B. Whether the animal has bitten a person or exhibited 
other aggressive behavior. 

2. Role of animal control officer: game varden. An animal 
control officer appointed - in accordance with Title 7. section 
3947, receiving a report of an animal suspected of having rabies 
shall ensure that the procedures established pursuant to this 
section and section 2553 are carried out, If the animal is an 
undomesticated animal. a game warden shall assist the animal 
control officer. 

3. Costs associated with transportation. quarantine. 
testing and euthanasia. The Department of Inland Fisheries and 
Wildlife shall pay all costs for transportation, guarantine; 
euthanasia and testing of an undomesticated animal suspected of 
having rabies. The owner of a domesticated animal suspected of 
having rabies shall pay all costs for transportation. quarantine, 
euthanasia and testing of the animal. - If a domesticated animal 
is a stray or the owner is unknown, the municipality in which the 
animal was apprehended is responsible for transportation, 
quarantine, euthanasia and testing costs. 

§2553. Provisions for immediate destruction of certain animals 
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If an undomesticated animal or a domesticated ferret, 
domesticated wolf or domesticated wolf hybrid suspected of having 
rabies bites a person, an animal control officer, a local health 
officer or a game warden may immediately kill or order killed 
that animal without destroying the head. The Department of 
Inland Fisheries and Wildlife shall arrange for the 
transportation of the head to the State Health and Environmental 
Testing Laboratory: except that the animal control officer shall 
make the arrangements if the animal is a domesticated ferret. 
domesticated wolf or domesticated wolf hybrid, 

The Department of Inland Fisheries and Wildlife shall pay 
transportation and testing costs for undomesticated animals. The 
owner of a domesticated ferret, domesticated wolf or domesticated 
wolf hybrid shall pay transportation and testing costs for that 
.imiJn.a.L. 

CHAPTER 209 

OCcupATIONAL DISEASES 

§260l. Occupational disease defined 

AS used in this chapte·r the term "occupational disease" 
means any abnormal condition or disorder, inclUding an 
occupational injury, caused by exposure to environmental factors 
associated with emp~oyment. Qccu~ational. ~ise~ses include the 
following: asbestos1s, mesothe11oma, s111cos1s, exposure to 
heavy metals and any other occupational disease defined by the 
department though the adoption of rules. 

§2602. Occupational disease reporting system 

The department shall establish, maintain and operate a 
statewide occupational disease reporting system. The data 
collected must be analyzed and interpreted in order better to 
identify risk factors associated with occupational diseases and 
strategies to prevent or reduce these risks. The results of this 
analysis must be made available to the public. The department 
shall share and discuss this information with the Department of 
~ 

§2603. Duties of physicians and hospitals 

All physicians or hospitals shall report to the department 
all persons diagnosed as having an occupational disease no later 
than 30~days from the date of diagnosis or from discharge from a 
hospital. The report must include any factor known to the 
physician that is suspected of being a contributing factor to the 
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disease, including, but not limited to, whether or not the person 
smokes and, if so, the frequency of smoking, 

A physician, upon notification by the department, shall 
report to the department any further information requested by the 
department concerning any person now or formerly under the 
physician's care diagnosed as having or having had an 
occupational disease. 

A physician or hospital complying with the reporting 
requirements of this section is not liable for any civil damages 
as a result of those acts. 

§2604. Confidentiality 

Names and related information that may identify individuals 
. haying an occupational disease are confidential and may be 

released only to other public health officials, agents or 
agencies, or by court order or by written . authori~ation o~ the 
individual who is identified. All other 1nformat1on subm1tted 
pursuant to this chapter may be made available to the public. 

§2605. Training 

The department shall establish a program to train health 
care providers in the recognition of occupational diseases a?d on 
the appropr iate case management of selected occupatl.onal 
illnesses occurring in the State, 

CHAPTER 211 

HEALTH lIND ENVIRONMENTAL TESTING LABOEATORY 

§2701. Health and Environmental Testing Laborato~ 

The Health and Environmental Testing Laboratory is 
established within the department for the chemical and 
microbiological testing and examination of water· supplies, food 
ppcxr:QotS)d!.l;u!];c;jt;.fSL,,-d!.'!.J;:r,iillnl!kli1]nl!;guw!!!aat!;;e!1J;:r.<., --.JeunDvGii,jr[!o2lnm!!!D!e'l:n!l.t.tai:l.J..lJal[n!];d~f!;!oru;:re!mn.lis.J.i.s;c~sjjam~p~l!..!e~s"-.<laruj 
the testing and examination of cases and suspected cases of 
infectious and COmmunicable diseases. 

1. Coordination with the Department of Environmental 
Protection. In coordination with the Department of Environmental 
Protection, the departmen·t shall also provide laboratory services 
for envirOnmental testing and analysis as necessary to implement 
the programs and duties of the Department of Environmental 
Protection, pursuant to Title 36, section 342, subsection 4. :he 
commissioner and the Commissioner of Environmental P[otect1oD 
shall enter into joint agreements and establish .joint policies as 
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necessary to ensure the provision of appropriate laboratory 

services, 

2. Director: duties. The director of the bureau shall 
appoint the Director of the Health and Enyironmental Testing 
i;boratory. subject to the Ciyil Seryice Law and in this chapter 
kn~wn as the "laboratory director." The laboratory director 
shill administer the laboratory to safeguard the public health 

and environment, 

3. Fees for services. The department shall adopt rules 
establishing a schedule of charges for seryices rendered by the 
Health and Enyironmental Testing Laboratory based on the ayerage 
~osts for those seryices. The department shall establish which 
s;;;ices are essential to the public health and shall proyide 
those services free to residents of the State. 

§2702. Certification program 

The laboratory director shall establish a laboratory 
certification program to ensure that all generated data is of 
known and appropriate quality of precision and accuracy when 
utilized for departmental programs and programs administered by 
the Department of Enyironmental protection. 

1. Acceptable data. Six months after the initial adoption 
of rules s~ecified in subsection 2. certification is required of 
-;ny commercial. industriaL municipaL state or federal 
l:boratory that analyzes water. soil. air. solid or hazardous 
waste. or radiological samples for the use of programs of the 
department or the Department of Enyironmental Protection. except 
as provided under chapter 213. the Maine Medical Laboratory Act: 
Title 26. chapter 7. subchapter III A. Substance Abuse Testing: 
and Title 29. section 1312. subsection 6, administration of tests 
to determine blood-alcohol leyel or drug concentration, 

2. Certification program requirements. The department and 
the Department Of Enyironmental Protection shall adopt rules 
specifying program requirements, standards and criteria for - the 
evaluation and certification of laboratories. 

3. Certificate issued. A laboratory must be issued a 
certificate when the laboratory director determines that the 
l:ilioratory has the capability to analyze samples with known and 
appropriate quality of precision and accuracy and is in 
compliance wi th other certification requirements. Certificates 
are effective for one year from date of issuance, 

4. Certification fees. The department shall adopt rules 
establishing a certification fee schedule based on the cost Of 
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certifying laboratories. Certification fees are payable upon 
application for certification and must be deposited in the Health 
and Enyironmental Testing Laboratory Special Reyenue Account. 

§2703. Health and Enyironmental Testing Laborato~ Special 
Revenue Accoun"t 

The Health and Enyironmental Testing Laboratory Special 
Reyenue Account is established as a dedicated account for the 
operation Of the laboratory' s analytical and certification 
programs. Funds deposited to the account include. but are not 
limited to, appropriations made to the account, funds transferred 
to the account from within the department and reyenues receiyed 
from analytical seryices and the certification of laboratories. 

CHAPTER 213 

MAINE MEDICAL LABOIlAl'ORY ACT 

SUBCHAPTER I 

GENERAL PROVISIONS 

§2801. Short title 

This chapter may be known and cited as the "Maine Medical 
Laboratory Act." 

§2802. Purpose 

The proper operation of medical laboratories within the 
State is a matter of yital Concern, because they proyide 
essential health services by aiding medical practitioners in the 
diagnosis and treatment Of disease. It is the purpose Of this 
chapter to deyelop, establish and enforce minimum standards for 
the licensure of medical laboratories and to proyide for 
qualifications for the director of those laboratories. This 
chapter must be liberally construed to carry out these objectiyes 
and purposes, 

§2803. Definitions 

AS used in this chaRter. unless the context otherwise 
indicates, the following terms haye the following meanings. 

1. COImlission.. "Commission" means the Maine Medical 
Laboratory Commission established under subchapter II. 

2. Director UDirector of medical 
laboratory" means an 1nd1v1dual who is resRonsible for the 
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laboratory. including the reporting of the findings of medical 
laboratory tests. 

3. Medical laboratory. "Medical laboratory" or "laboratory" 
means any institution. building or place that provides through 
its ownership or operation an organization that employs methods 
and instruments for . the examination of blood. tissues. secretions 
and excretions of the human body or any function of the human 
body in order to diagnose disease. follow the course of disease, 
aid in the treatment of disease or detect drugs or toxic 
substances or that produces information used as a basis for 
h~alth adyice or that purports to offer those examinations unless 
otherwise proyided,by law. 

4. Person. "Person" means· any individual, corporation, 
partnership or association. 

§2804. Applicability 

This chapter applies to all medical laboratories and 
directors of medical laboratories operating in the State unless 
specifically exempted. 

1. Exemptions. The following entities are exempted from 
the provisions of this chapter under the following circumstances: 

A. Medical laboratories operated by the United States 
Government. the State or municipalities of the State. 

B. Laboratory facilities and laboratory seryices operated 
in a hospital licensed by the State. 

c. Physicians and medical staff pursuant to this paragraph: 

(I) Physicians. physician assistants, family nurse 
practitioners, Medicare-certified ·rural health clinics, 
professional associations or group practices performing 
only tests acceptable to the department and the 
commission. as defined by rule. exclusiyely for the 
examination of their own patients! and 

(2) Physicians, physician assistants, family nurse 
practitioners, Medicare-certified rural health clinics, 
professional associations or group practices performing 
tests, other than those listed in subparagraph (1), 
exclusively for the examination of their own patients 
are subject only to sections 2958, 2959 and 2809. 
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Notwithstanding subparagraphs (ll and (2) , laboratories 
incorporated for the mutual use of physician or group 
practice owners are subject to all provisions of this 
chapter; 

D. Medical laboratories in a school, college, university or 
industrial plant that are under the direct supervision of. 
and the services of which are used exclusiyely by. a duly 
licensed pbysician and that perform only tests acceptable to 
the department and the commission. otherwise, only sections 
2958, 2959 and 2809 apply. 

E. Laboratories operated and maintained for research and 
teaching purposes that are recognized by the department 
after consultation with the commission or inyolve no patient 
or public health service. 

F. The practice of radiology by a radiologist: and 

G. Laboratory services performing health screening tests as 
defined and regulated by rule adopted by the department and 
the commission. Services exempted under this paragraph 
include, but are not limited to, the performance of 
screening tests for cholesterol and colon cancer. 

2. Maternal serum alpha-fetoprotein testing. 
Notwithstanding Subsection L all medical laboratories and 
directors of medical laboratories are subject to all provisions 
of this cbapter that govern the performance of maternal serum 
alpha-fetoprotein testing. 

§2805. Rules 

The department with the aPJ?roval of the commission sball 
adopt rules for medical laboratories. The rules must include: 

1. Qualifications of directors and technical personnel. The 
gualifications of directors and technical personnel of medical 
laboratories: 

2. Location and construction of laboratory. The location 
and construction of the laboratory, including plumbing, beating, 
lighting, yentilation. electrical services and similar conditlons 
that ensure the conduct and operation of the laboratory in a 
manner that protects the public health: 

3. Sanita~ conditions. All sanitary conditions witbin tbe 
laboratory and its surroundings, including water supply, sewage, 
the handling of specimens and general hygiene that ensure the 
protection of tbe public healtb: 
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4. Eguipment. Equipment essential in the 0pwlon of the 
department and the commission to .proper conduct and operation of 
a mediCal laboratory: and 

5. Standards of performance. Standards of performance 
essential to the achievement of accurate. reliable results and 
the protection of public health. including standards for maternal 
serum alpha-fetoprotein testing. coverinq. at a minimum. volume 
of testing. population-based reference data. adjustment for 
variables affecting interpretation of results. confirmatory 
analyses. reports. review and follow-up and procedures to ensure 
that patients and physicians are provided adequate and reliable 
follow-up testing and counseling services and that the department 
is provided with data on test results and pregnancy outcomes. 

§28Q6. Fees 

The department shall adopt rules that establish a schedule 
of fees to implement provisions of this chapter. 

§2807. Violations 

It is unlawful for any person to: 

1. Unlicensed. Operate. maintain. direct or engage in the 
business of operating a medical laboratory unless the person has 
obtained a medical laboratory license from the department: or 

Z. Unsupervised. Conduct. maintain or operate a medical 
laboratory unless the medical laboratory is under the direct and 
responsible sl!pe[vision and direction of the person' possessing 
those ql!alifications reql!ired by subchapter III. 

§2808. Penalties 

A person who violates this chapter commits a misdemeanor 
punishable. l!pon conviction. by a fine of not less than $50 nor 
more than $500. or by imprisonment for not more than one year. or 
by both. 

§28099 Injunction 

The operation O[ maintenance of a medical laboratory in 
Violation of this chapter is a nuisance inimical to the public 
health. welfare and safety. The department. in the name of the 
people of the State. through the Attorney General. may. in 
addition to other remedies provided. bring an action for an 
injl!nction to restrain the violation· or to enjoin the fl!ture 
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operation or maintenance of any medical laboratory unless 
compliance with this chapter has been obtained. 

§2810. iWpeal 

Any person aggrieved by a decision of the department or the 
commission may appeal to the Administrative Court under Title 5. 
chapter 375. 

SUBCHAPTER II 

MAINE MEDICAL LABORATORY COMMISSION 

§2851. Membe[ship 

1. Members. The Maine Medical Labo[atory Commission. 
. established by Title 5. section 12004-G. subsection 18. consists 
of 11 members who are residents of the State: as follows: 

At The commissioner or the cQmmiss~Qner's designee, who is 
the chair: 

B. Two persons appointed by the Governor. one of whom ml!st 
be a nominee of the Maine Osteopathic Association and one of 
whom must be a nominee of the Maine Medical Association: 

C. FOl!r persons appointed by the Goyernor, 3 of whom must 
be certified by the American Board of Pathology and one who 
must be certified by the American Osteopathic Board of 
Pathology. If persons possessing these gualifications are 
unavailable O[ unable to serve. the Governor may sl!bstitute 
any allopathic physician licensed in the State in lieu of an 
individual certified by the American Board of Pathology and 
any osteopathic physician licensed by the State in liel! of 
the individual certified by the American Osteopathic Board 
of Pathology: 

D. One person appointed by the Governor who is a 
technologist as defined in 42 Code of Federal Regl!lations. 
Chapter IY. Part 405.1315. Subpart M: and 

E. Three persons appointed bV the Governor who represent 
the public and who do not derive any significant part of 
their income from the medical care indl!stry. 

Z. Terms. Each member must be appointed for a term of 3 
years. No member. except the chair. may be appointed to more 
than 3 consecl!tive terms and any appointment to fill a vacancy 
must be for the l!nexpi[ed portion of the term. The Governor may 
remove any member for cause, after notice and hearing, at any 
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time prior to expiration of the member's term. A vacancy in the 
membership of the commission does not impair the right of the 
members to exercise all the rights and perform all the duties of 
the commission. 

3. E~nses. Members of the commission are eligible to 
receive reimbursement for expenses in accordance with Title 5, 
chapter 379. 

§28S2. Consultation and meetings 

The commission shall consult with the department on matters 
of policy affecting the administration of this chapter and in the 
adoption and enforcement of the rules. The commission shall meet 
as frequently as the department deems necessary. !lpon request of 
3 members, the chair shall call a meeting of the commission. 

SUBCJIM>TER III 

OUALIFICATIONS OF A DIREcroR OF A MEDICAL LNlQRATORY 

§2901. Director 

Every medical laboratory shall have a director who is a 
legal resident of the State, except under certain conditions 
specified by the commission and department. The director is not 
merely nominal, but is responsible for the laboratory's operation 
to the extent necessary to ensure compliance with the objects and 
purposes of this chapter. The director must have one of the 
following qualifications. 

I. Certification. The director is a physician licensed to 
practice medicine in the State, certified by the American Board 
of Pathology or the American Osteopathic Board of Pathology, or 
who possesses qualifications acceptable to the department and the 
commission and equivalent to that certification. 

2. Special gyalifications. The director is a physician 
licensed to practice medicine with special quaI"ifications 
acceptable to the department and the commission. 

3. Oualified persons other than physicians. The director 
has an earned doctorate degree in a chemical, physical or 
hiological science from an accredited institution and is 
certified in at least one laboratory specialty by the American 
Board of Clinical Chemistry, American Board of Medical 
Microbiology or other national accrediting board acceptable to 
the department and the commission. Medical laboratories directed 
by persons qualified under this subsection may only perform those 
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examinations within the scientific area in which members of the 
staff are trained and certified. 

SUBCIlAPTER IV 

LICENSURE 

§29SI. License 

The department. with the approval of the commission, shall 
issue a medical laboratory license to any medical laboratory that 
has applied for the license on forms provided by the department 
and that is found to be in compliance with this chapter. 

§29S2. Application 

Application must be made on a form prescribed by the 
department. 

I. Categories. Licenses must be issued to perform testing 
in one or more of the following categories or specialties; 

A. Histocompatability; 

B. Microbiology, including subcategories bacteriology, 
mycology, parasitology, virology; 

C. Immunology or serology, including subcategories syphilis 
and nonsyphilis: 

D. Chemistry. including subcategories [outine, clinical 
microscopy or urinalysis and other, including toxicology; 

E. Hematology, including coagulation: 

F. Immunohematology, including subcategories blood group 
and Rh typing, Rh titers, cross matching, antibody detection 
and identification: 

G. Pathology, including subcategories tissue, oral. 
diagnostic Cytology: and 

H. Radiobioassay. 

2. Contents. The application must be notarized and must 
contain the following information: 

A. The name and location of the medical laboratory: 
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B. The name of the director of the laboratory and the name 
of the owner or owners: 

C. A description of the services provided by the medical 
laboratory: and 

D. Other information the department deems necessary or 
expedient in carrying out its powers and duties under this 
chapter. 

§2953. Reneval 

A license expires 3 years from the date of issuance unless 
renewed. Licenses may be renewed in the same manner and subject 
to the same conditions as the issuance of the original license 
and upon payment of a renewal application fee of :noo for the 
first category and $60 for each additional category. 

§2954. Terms 

A license to conduct a medical laboratory when the owner is 
not the director must be issued jointly to the owner and the 
director for the premises stated in the application, and they are 
severally and jointly responsible to the department for the 
maintenance and conduct of the laboratory and for any violations 
of this chapter and rules adopted under this chapter. A separate 
license must be obtained for each location. A license is valid 
only in the hands of the persons to whom it is issued and may not 
be voluntarily or involuntarily sold, assigned or transferred, 
nor is a license valid for any premises other than those for 
which it was issued. A new license, for the unexpired length of 
time of the original license,' may be secured, without the payment 
of any additional fee, for the new location, director or owner 
prior to the actual change, if the contemplated change is in 
compliance with this chapter and rules adopted under this' 
chapter, A licen'see may obtain a duplicate copy of the license 
upon payment of $2 to the department. 

This section does not limit the ownerShip of laboratories to 
persons who qualify under the provisions of this chapter as a 
director, but rather is intended to reguire that a director is 
necessary in order for a laboratory to obtain a license. 

§2955. Display 

Any person' maintaining, conducting or operating a medical 
laboratory sha1l display, in a prominent place in the medical 
laboratory, the license issued by the department, A medical 
laboratory may not in any advertisement, announcement, letter, 
circular, poster, sign or any other manner include any statement 
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expressly or by implication to the effect that it is approved or 
endorsed by the department. 

§2956. Denial: revocation 

A license may be denied or revoked or the renewal of a 
license may be denied for any of the following reasons: 

1. Violation of chapter. Violation of any of the provisions 
of this chapter or the 'rules adopted under this chapter: . 

2. Assignment from unauthorized person. Knowingly accepting 
an assignment for medical laboratory tests or specimens from and 
rendering a report to persons not authorized by law to submit the 
s~ecimens: 

3. Conviction. A conviction of a felony or of any crime 
inVOlving moral turpitUde under the laws of any state or of the 
United States arising out of or in connection with the operation 
of a medical laboratory. The record of conviction or a certified 
copy of the recOrd is conclusive evidence of the conviction: or 

4. Lending Dame. Knowingly lending the use of the name of a 
licensed medical laboratory or its director to an unlicensed 
medical laboratory. 

§2957. Hearing 

Before suspension or revocation of its license, if reguested 
by the revokee, a hearing must be held before the commission to 
show cause why a license should not be suspended or revoked. 

§2958. Inspection 

The department may inspect the premises and operations of 
all medical laboratories subject to licensure or any provisions 
of this chapter. 

§2959. PerfOrmance evaluation 

The department shall reguire the demonstration of 
proficiency in the performancp. of the tests offered bv 
laboratories subject to licensure or the provisions of this 
chapter through successful participation in a proficiency testing 
program acceptable to the department and the commission covering 
all categories or subcategories in which testing is offered, 
Evaluated copies of results must be forwarded to the department. 

§296Q. Fees 
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All applications must be accompanied by a license 
application fee established by the department. Fees required 
under this chapter may not be returned to the applicant or 
licensee under any circumstances. 

All fees charged and collected by the department must be 
deposited by it in the State Treasury to the credit of the 
department. All such money is appropriated to be used by the 
department in carrying out this chapter. The expenditures of the 
department and commission may be paid from this money. 

SUBCHAPTER V 

ACCEnllHCE, COLLEcnON, IDKHTIFICATION AND 
EXAMINATION OF SPECIMENS AND REPORTS OF FINPmGS 

§3001. Reqyested 

1. Request from authorized person. Except as otherwise 
provided. a medical laboratory shall examine specimens only at 
the request of a licensed physician Or other person authorized by 
law to use the findings of laboratory examinations. 

2. Exceptions. Notwithstanding this section. a medical 
laboratory may examine specimens without a physician referral for 
a limited number of laboratory services to be determined by rules 
adopted by the department and the conunission. Those services 
include testing for: 

A. Glucose for patients who have been previously diagnosed 
as having diabetes: 

B. Pregnancy; 

C, Colon cancer: and 

D. Cholesterol. 

3. Testing without referral. This section does not require 
any medical laboratory to perform laboratory services withQut a 
physician referral. 

§3002. Limitation on laboratories sending specimens 

A medical laboratory licensed under this chapter may not 
send specimens to any laboratory within the State unless the 
laboratory is in compliance with this chapter. When a specimen 
has been referred for examination to an out-of-state laboratory. 
the report must bear or be accompanied by a clear statement that 
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the findings were obtained in an out-of state laboratory. which 
must be identified. 

§3003. Tests reported 

The result of a test must be reported directly to the 
licensed physician or other person "authorized by law who 
requested it. A report of results issued from a medical 
laboratory must clearly identify that medical laboratory and the 
director. 

§3004. Specimens 

A person other than a licensed physician or one authorized 
by law may not manipulate a person for the collection of 
specimens or process or submit or act as an agent for the 
transmittal of specimens, except that technical personnel of a 
licensed medical laboratory may collect blood or remove stomach 
contents or collect material for smears and cultures under the 
direction or upon the request of a physician or dentist. 

§3005. Limitation 

A medical laboratory may not perform examinations in the 
field of pathologic anatomy, including exfoliative cytology. 
unless the director or an employee of the laboratory is a 
diplomate of the American Board of Pathology certified in 
pathologic anatomy or the American Osteopathic Board of Pathology 
certified in pathologic anatomy, or unless the director or an 
employee is a physician licensed to practice medicine in the 
State who possesses special qualificatiOnS acceptable to the 
department and the commission, or is a dentist licensed in the 
State and is certified by the American Board of Oral Pathology. 

§3006. Rebates or fee splitting prohibited 

An owner or director of a laborat-ory licensed under this 
chapter, either personally or through an agent, may not practice 
in any manner that offers or implies to offer rebates to persons 
SUbmitting specimens or other fee splitting inducements. or 
participate in any fee splitting arrangement. This applies to 
contents Of fee schedules, billing methods or personal 
solicit.ation. The contractual provision of laboratory services 
for a fixed fee independent of the number of specimens submitted 
for those services is a violation of this section. A copy of an 
itemized statement must be sent to the patient. 

§3007. Records 
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Records involving laboratory services and copies of reports 
of laboratory tests must be kept in a manner satisfactory to the 
department and must be available at all times for inspection by 
the department or its representative. 

CHAPTER 215 

WATER FOR HllMl\N CONSUMPTION 

SUBCHAPTER I 

GENERAL PROVISIONS 

§3lOl. Definitions 

As used in this chapter. unless the context otherwise 
'indicates. the following terms have the following meanings. 

1. Contaminant. "Contaminant" means any physical, 
chemical. biological or radiological substance or matter in water. 

2. Feasible. "Feasible" means capable of being done within 
the current limitation of economics and technology. as determined 
by the commissioner. 

3. Maximum contaminant level. "Maximum contaminant level n 

means the maximum concentration of a contaminant allowed under 
the state primary drinking water rules in water supplied for 
human consumption. 

4. National Drinking Hater Regulations. "National Drinking 
Water Regulations" means the drinking water regulations 
promulgated by the Administrator of the United States 
EnvirOnmental Protection Agency under the authority of the United 
States Safe Drinking Water Act. Public Law 93-523. 

5. Operator. "Qperator" means the individual who has 
direct management responsibility for the routine supervision and 
operation of a public water system or of a water treatment plant 
or collection. treatment. storage or distribution facility or 
structure that is a part of a system. Shift operators or other 
employees under the SUpery:ls1on of the operator in the 
performance of their duties are not operators. 

6. Person. "Person" means any individual, partnership, 
company. public Or private corporation. political subdivision or 
agency of the State. department. agency or instrumentality of the 
United States or any other legal entity. 
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7. Political subdivision. "Political subdivision" means 
any municipality. county. district or any portion or combination 
of 2 or more thereof. 

8. Public water s,ystem. "Public water system" means any 
publicly or privately owned system of pipes. structures and' 
facilities through which water is obtained for or sold. furnished 
or distributed to the public for human consumption. if the system 
has at least 15 service connections. regularly serves an average 
of at least 25 individuals daily at least 60 days out of the year 
or bottles water for sale. Any publicly or privately owned system 
that only stores and distributes water. without treating or 
collecting it: obtains all its water from. but is not owned or 
operated by. a public water system: and does not sell water or 
bottled water to any person. is not a "public water system." The 
term "public water system" includes any collection. treatment. 
storage or distribution pipes. structures or facilities under the 
control of the supplier of water and used primarily in connection 
with such a system. and any collection or pretreatment storage, 
facilities not under that control that are used primarily in 
connection with such a system. The system does not include the 
portion of service pipe owned and maintained by a customer of the 
public water system. 

9. Supplier of vater. "Supplier of water" means any person 
who controls. owns or generally manages a public water system. 

10. Hater treatment plant. "Water treatment plant" means 
that portion of the public water system that is designed to alter 
the physical. chemical. biological or radiological quality ,of the 
water or to remove any contaminants. 

§3102. Administration 

TO carry out this chapter. the commissioner may; 

1. Agreements. Enter into agreements. contracts or 
cooperative arrangements under terms and conditions the 
COmmissioner deems appropriate with other state. federal or 
interstate agencies. municipalftiesr education institutions, 
local health departments or other organizations or individuals! 

2. Assistance. Receive financial and technical assistance 
from the Federal Government and other public or private agencies! 

3. Program participation. Piuticipate in related programs 
of the Federal Government, other states. interstate agencies or 
other public agencies or organizations! 
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4. Fiscal control and accounting. Establish adequate 
fiscal controls and accounting procedures to ensure proper 
disbursement of and accounting for funds: 

5. Procedures. Adopt and implement adequate rules and 
procedures to ensure compliance with this chapter. including 
rules and procedures for the monitoring and inspection of public 
water systems: and 

6. Advising other agencies. Adyise other regUlatory 
agencies of the department's rules adopted under this chapter. 

§3103. Plumbing and subsurface vaste water disposal 

1. Rules. The department shall adopt minimum rules 
relating to plumbing and subsurface sewage disposal systems. All 
rules. including installation and inspection rules. must be 
consistent with Title 30-A. chapter 165. subchapter III and Title 
32. chapter 49. but this does not preempt the authority of 
municipalities under Title 30-A. section 3001 to adopt more 
restrictiye ordinances. The department shall hold hearings on 
the first Tuesday of February of each year for the purpose of 
considering changes in the rules pertaining to plumbing and 
subsurface sewage disposal systems and the installation and 
inspection thereof. These rules may regulate the location of 
water supply wells to proyide minimum separation distances from 
subsurface sewage disposal systems. The department may require a 
deed coyenant or deed restriction when determined necessary. 

Z. Violation. Any person who yiolates the rules adopted 
under this subsection, or whQ violates a municipal ordinance 
adopted pursuant to Title 30-A. sections 4201 and 4211 or uses a 
subsurface waste water disposal system not in compliance with 
rules applicable at the time of installation or modification must 
be penalized in accordance with Title 30-A. section 4452. 
Enforcement of the rules is the responsibility of the 
municipalities rather than the department. The department or a 
municipality may seek to enJo1n yiolations of the rules or 
municipal ordinances. In the prosecution of a yiolation by a 
municipality. the court shall award reasonable attorney's fees to 
a municipality if that municipality is the preyailing party. 
unless the court finds that special circumstances make the award 
of these fees unjust. 

§3104. Licensing of personS to evaluate subsurface waste water 
disposal systems 

The department shall adopt rules proyiding for 
qualification. licensing and relicensing of persons to eyaluate 
soils for subsurface waste water disposal. The hearings proyided 
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for in section 3103 must include consideration of the adoption or 
change of those rules. 

The department may charge applicants no more than $60 for 
examination to become a licensed site eyaluator. The department 
shall charge a biennial site eyaluator license fee of $40. A 
licensed site eyaluator who is employed by the department to 
administer this section and does not practice for the public is 
exempt from the licensee fee requirement. Rules must be adopted 
py the department defining the appropriate financial procedure. 
The fees must pe paid to the Treasurer of State to be maintained 
as a permanent fund and used py the department for carrying out 
its plumbing and subsurface waste water disposal rules and site 
eyaluation program. 

The department may grant or amend. modify or refuse to issue 
or renew a license in accordance with the Maine Administratiye 
Procedure Act. Title 5. chapter 375. subchapter v. The 
Administrative Court has exclusive jurisdiction to suspend or 
revoke the license of any person who is found guilty of 
noncompliance with or violation of the rules adopted pursuant to 
this section or section 3103. 

The department shall investigate or cause to pe investigated 
all cases or complaints of noncompliance with or violations of 
this section and the rules adopted pursuant to this section. 

§3105. Inspection of plumbing and subsurface waste water 
disposal systems 

The department shall adopt rules prOviding for the 
inspection of plumbing and subsurface waste water disposal 
systems. In mUnicipalities. the municipal officers Shall proyide 
for the appointment of one or more plumbing inspectors. In 
plantations. the assessors sball appoint plumping inspectors in 
accordance with Title 30-11. section 4221. In the unorganized 
areas of the State. the department shall appoint plumping 
inspectors or act in the capacity of a plumbing inspector until a 
person is appointed. 

§3106. Fees for testing 

The department shall charge the aye rage cost of the analysis 
for any examination. testing or analysis required under this 
chapter and performed in the departmental diagnostic laboratory. 
Fees must be recalculated and deposited according to sections 
2701 and 2703. 

§3107. Fees for testing private water snpplies 
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1. Puxpose. The Legislature finds that there is a growing 
threat to the State's drinking water from a yariety of 
contaminants and that testing of priyate residential water 
supplies may be necessary under certain circumstances to protect 
the public 'health. The Legislature recognizes that certain 
testing may be prohibitiyely expensiye and accordingly proyides 
for state-funded testing as set forth in this section. 

2. Fees. The department shall charge the ayerage cost of 
the analysis for an examination. testing or analysis of priyate 
residential water supplies reguested under this chapter. These 
fees must be recalculated and deposited according to sections 
2701 and 2703. proyided that the fee charged for testing a 
priyate residential water supply may not exceed $150 when: 

A. In the opinion of the department. initial testing or 
screening performed at the expense of the owner indicates 
the need for additional testing at a cost in excess of $150 
to determine whether that water SUpply contains contaminants 
potentially hazardous to human health and that additional 
testing is essential to the maintenance of public health: or 

B. In the opinion of the department. there is reason to 
suspect that a private residential water supply may be 
affected by contamination 'potentially hazardous to human 
health and that additional testing is essential to the 
maintenance of public health. In making such a 
determination. the department shall consider the fOllowing: 

(1) The proximity of the priyate residential water 
supply to a known or suspected source of contamination; 

(2) The proximity of the private residential water 
supply to another priyate well or water supply known to 
be contaminated; 

(3) Information proyided in writing to the department 
by a physician who has seen or treated a person and who 
has identified contaminated drinking water as a 
possible cause of the person's condition or symptoms; or 

(4) Information provided by the owner or a user of the 
priyate residential water SUpply yoluntarily or in 
response to gUestions asked by personnel of the 
department. 

3. Recoye~ of testing costs. Wheneyer the cost of testing 
a priyate residential water supply under this section exceeds 
$150. the department shall seek to recoyer the costs of the 
testing aboye $150 from the person responsible for contaminating 
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the water SUpply, or from the recipient of any compensation for 
the contamination of the well. 

4. Haiyer. The department may waive all fees incurred in 
connection with the testing of a priyate residential water supply 
upon a showing of indigency. 

§3I08. Shipping costs 

Any person reguired under this chapter to submit samples of 
water to the department for analysis shall pay the shipping 
charges. 

§3109. Schools. sampling and examination of water 

Any school that takes water from a source other than a 
public water system and uses the water for drinking or culinary 
purposes shall submit Samples of the water to the department for 
analysis at least once during each school year. The samples must 
be analyzed by the department. If the water is found to yiolate 
the state primary drinking water rules, the department shall 
issue an order prohibiting the Use of the water for drinking or 
culinary purposes by the school, and the order "!ust rema.in. in 
force until the water conforms to the state prlmary drlnklng 
water rules. 

Violation of this section is punishable by a fine of not 
more than $500. 

§3IIO. Approyed' laboratories 

The department shall approye the facilities, technigues. 
testing methods and training of personnel of any laboratories 
that analyze water samples to determine compliance with state 
primary drinking water rUles. Approyal must be based on the 
capability of the laboratory to accurately and reliably analyze 
Samples to determine their' contaminant leyels under the state 
primary drinking water rUles, and may be limited to approyal of 
only certain tests or contaminant leyel geterminations. A sample 
analysis performeg by a laboratory not approyeg by the department 
may not be considered in determining the compliance of a public 
"Iater system with the state primary drinking wat,'ll;: rules, 

§3III. Record of tests for water samples 

A person reguesting a water Sample test shall indicate the 
source of the water sample. A state agency that tests any water 
SUpply shall forward a copy of the test results to the gepartment. 

§3II2. Information on private water suppl~ contamination: 
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interagency cooperation 

1. Information on private water supply contamination. The 
department shall proyide information and consultation to citizens 
~ 

A. Report potential contamination of private water 
supplies: and 

B. Reguest information on potential ground water 
contamination at or near the site of a private water supply. 

Z. Interagency cooperation. The department shall 
coordinate with the Department of Enyironmental Protection to: 

A. Assess the public health implications of reports or 
reguests made by citizens under subsection 1: and 

B. Determine the appropriate response to those reports or' 
reguests, which may include, but is not limited to, on-site 
investigation, well water testing and ground water 
monitoring. 

3. Cooperation with local health officer. The department 
and the Department of Enyironmental Protection, to the extent 
possible, shall notify and utilize the seryices of local health 
officers in collecting and eyaluating information relating to 
actual or potential ground water contamination. 

§3ll3. Emergency planning 

The department shall deyelop plans, with the adyice and 
assistance of the Maine Emergency Management Agency and of the 
public water systems of the State, for emergency conditions and 
situations that may endanger the public health or welfare by 
contamination of drinking water. The plans must include potential 
sources of contaminants and situations or conditions that could 
place them in the sources of public drinking water, technigues 
and methods to be used by public water systems to reduce or 
eliminate the dangers to public health caused thereby, methods 
and times for analysis or testing during emergency conditions or 
situations, alternate sources of water ayailable to public water 
systems and methods of supplying drinking water to consumers if a 
public water system cannot supply water. 

SUBCHAPTER II 

SAFE DRINKING WATER ACT 

§3l51. Drinking water rules 
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1. State primaz:;y drinking water rules. The commissioner 
shall adopt and enforce primary drinking water rules that are 
necessary to protect the public health and that apply to all 
public water sysfems. The rules may not be less stringent than 
the most recent National Primary Drinking Water Regulations in 
effect, as promulgated by the United States Enyironmental 
Protection Agency •. The rules may be amended from time to time. 
as necessary. At a minimum. the rules must: 

A. Identify contaminants that may haye an adyerse effect on 
the health of persons: 

B. Specify for each contaminant either: 

(11 A maximum contaminant leyel that is acceptable in 
water for human consumption, if it is feasible to 
ascertain the leyel of the contaminant in water in 
public water systems: or 

(21 One or more treatment technigues or methods that 
lead to a reduction of the leyel of the contaminant 
sufficient to protect the public health. if it is not 
feasible to ascertain the leyel of the contaminant in 
water in the public water system: and 

C. Establish criteria and procedures to ensure cOuipliance 
with the leyels or methods determined under paragraph B, 
inClUding guality control and testing procedures to ensure 
compliance with those leyels or methods and to ensure proper 
operation and maintenance of the system, and reguirements as 
to the minimum guality of water that may be taken into the 
system and the siting for new facilities. 

2. State seconda~ drinking vater rules. The commissioner 
shall adopt secondary drinking water rules that are necessary to 
protect the public welfare. The rules may apply to any 
contaminant in drinking water that adversely affects the color, 
odor or appearance of the water, potentially causing a 
substantial number of persons to discontinue using a public water 
system,· or that otherwise adversely affects the public welfare. 
The rules may yary according to geographic, economic, technical 
or other releyant circumstances. The rules must reasonably ensure 
the protection of the public welfare and the supply of 
aesthetically adeguate drinking water: and must be based upon the 
National Secondary Drinking Water Regulations promulgated by the 
United States Enyironmental Protection Agency. Rules adopted 
under this subsection may be amended from time to time, as 
necessary, 
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§3152. Approval of construction or alteration. training. 
inspection« rules and records 

1. Construction or alteration of public water systems. No 
new construction, addition or alteration involving the source, 
treatment or storage of water in any public water system may be 
cOmmenced until the plans and specifications have been submitted 
to and approved by the department: except. if the construction, 
addition or alteration is exempted by the COmmissioner because it 
will have no effect on public health or welfare, then submission 
and approval is not required. The department shall consult with 
and advise persons Blanning or operating a public water system as 
to the most appropriate source of supply and the best methods of 
assuring its purity. In granting approval of plans and 
specifications, the department may require modifications. 
conditions or procedures to ensure. as far as feasible, the 
'protection of the public health. The department may adopt and 
enforce rules governing the construction or alteration of public 
water systems to ensure the protection of the public health. and 
may require the submission of water samples for analysis to 
determine the extent of treatment required. Records of 
construction. including. where feasible. plans and descriptions 
of existing public water systems. must be maintained by the 
systems and must be made available to the department upon 
request. The supplier of water shall promptly comply with these 
requests. 

2. Operation and maintenance of public vater systems. The 
department shall' monitor the operation and maintenance of any 
public water system in the State. The monitoring must include all 
aspects of operation and maintenance that affect the quality of 
the water supply. The department may adopt rules relating to 
operation and maintenance of public water systems to ensure the 
purity of water and the protection of public health. The rules 
may apply to all aspects of operation and maintenance that affect 
the quality of water supplied to the public, including feasible 
purification methods. equipment and systems. The department may 
require any public water system to submit water Samples for 
analysis on a regular basis, as often as necessary to ensure the 
public health. Records of operation and maintenance of public 
water systems must be kept on forms approved or specified by the 
department and this data must be submitted to the department at 
the times and in the manner as the department directs. The 
supplier of water shall promptly comply with those department 
directions, 

3. Inspection. Any officer or employee duly designated by 
the commissioner, upon presenting appropriate credentials and a 
written notice of authority to inspect signed by the 
commissioner, may enter any part of a public water system in 
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order to determine whether the supplier is complying with this 
chapter. The inspection may include any portion of a public water 
system. including the sources of supply. treatment facilities and 
materials, pumping facilities. distribution and storage 
facilities. records. files and reports on operation. The 
inspection may also include the testing of any portion of a 
public water system affecting Water quality, including raw and 
processed water. and the taking of any Samples necessary to 
ensure compliance with this chapter. Each inspection must take 
place at 'a reasonable time and be cOmmenced and completed with 
reasonable promptness. The supplier must be promptly notified of 
the results of the inspection. 

4. Engineering studies. The commissioner may order a 
public water supplier to carry out an engineering study of the 
water works system or any portion of the system. if the study is 
required to identify potential threats to the public health and 
remedies that will remove the threats. The purpose of each study 
must be to ascertain the best methods of complying with this 
chapter. The department may further order a public water system 
to implement the feasible recommendations of the study required 
to protect the public health. Prior to issuing any order under 
this subsection. the commissioner shall provide written notice to 
the public water system and public notice in a newspaper of 
general circulation in the area served by the public water 
system. and shall also provide the opportunity for a public 
hearing on the proposed order. 

5. Cross connections. The department may adopt and enforce 
rules governing the connection of any public water systems to any 
pipes. facilities or structures that car(y. store or distribute 
water that has not been analyzed for compliance or can not comply 
with the state primary drinking water rules. or any connection 
that may introduce contamination into the system. in order to 
protect the system from contamination. 

6. Training. The gepartment may provide training for 
suppliers of water and operators and 'employees of public water 
systems regarding operations and maintenance of public water 
systems, techniques and methods of testing and analysis of water. 
and the requirements of this chapter. 

§3153. Variances and exemptions 

1. variances. The COmmissioner may grant one or more 
variances from the state priniary drinking water rules to a public 
water system. if the variance will not result in an unreasonable 
risk to the public health, and if: 
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A. Because of the characteristics of the raw water sources 
reasonably available to the systems. the system can not meet 
the maximum contaminant levels allowed by the rules despite 
application of the best feasible technology. treatment 
teChniques or other means: or 

B. Where a specified treatment technique for a contaminate, 
is required by the rules. the system demonstrates to the 
commissioner's satisfaction that the treatment technique is 
not required to protect the public health because of the 
nature of the raw water source, 

Prior to granting a variance, the commissioner shall provide an 
opportunity for public hearing pursuant to the Maine 
Administrative Procedure Act on, the proposed variance. Variances 
may be conditioned on monitoring. testing. analyzing or other 
requirements to ensure the protection of the public health: and 
variances granted under paragraph A must include a compliance 
schedule under which the public water system will meet each 
contaminant level for which a variance is granted as 
expeditiously as is feasible. 

2. Exemptions. The commissioner may grant one or more 
exemptions from the state 
public water system. if: 

primar¥ drinking water rules to a 

A. The exemption will not result in an unreasonable risk to 
the public health: 

B. The public water system is unable to comply with the 
rules due to compelling factors, including economic factors: 
S!llil 

C. The public water system was in operation on the earliest 
effective date under present or prior law of the contaminant 
level or treatment teChnique requirement. 

Prior to implementation of a schedule for compliance with 
contaminant level or treatment technique requirements and for 
implementation of control measures. the commissioner shall 
provide' notice and opportunity for public hearing pursuant to the 
Maine Administrative Procedure Act. Each exemption must be 
conditioned on monitoring. testina, analyzing or other 
requirements to ensure the protection of the public health. and 
must include a compliance schedule under which the public water 
system will meet each contaminant level fo'r which an exemption is 
granted as expeditiously as is feasible and in any event not 
later than 7 years after the adoption of the exempted rule. 
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3. E~emption for water distillers in retail stores. A 
retail store that distills and bottles water from a public water 
system and sells the water on the premises is exempt from state 
water rules except: 

A. The distiller must be inspected annually by the 
Department of Agriculture. Food and Rural Resources: and 

B. A bacteriological sample of the distilled water must be 
submitted to the department at least every 3 months. If the 

. distiller has a one-year history of no coliform bacteria 
contamination. the department may reduce the frequency of 
Sampling to one sample per year. 

§3154. Imminent hazards to public health 

1. Determination of imminent hazard. An imminent hazard 
exists when there is a violation of the state primary drinking 
water rules. or when. in the judgment of the commissioner. a 
condition exists in a public water system or water supply that 
causes a violation and results in a serious risk to public health. 

2. Elimination of imminent hazard. In order to eliminate 
an imminent hazard. the commissioner may. without a prior 
hearing. issue an emergency order requiring the supplier of water 
to immediately take any action required under the circumstances 
to protect the public health. Actions required under the 
emergency order may include: 

A. The prohibition of transportation. sale. distribution or 
sqpplying of water: 

B. Tbe repair. installation or operation of feasible 
purification equipment or methods: 

C. The notification of all potential users of the system. 
including travelers. of the nature. extent and possible 
health effects of the imminent hazard and precautions to be 
taken by users: or 

D. The testing. sampling or other analytical operations 
reguired to determine the nature, extent, durat;QD or 
termination of the imminent hazard. 

A copy of the emergency order must be served in the same manner 
as the service of notice of the cOmmencement of a civil action in 
Superior Court. An emergency order issued by the commissioner is 
effective immediately and remains in effect for no more than 90 
days unless sooner revoked. reviewed by the department at a 
public hearing or modified or rescinded by the Superior Court. At 
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the written reguest of the supplier of water, a public hearing 
must be held on the emergency order within 15 days of receipt of 
the reguest. 

53155. Notification of noncompliance to regulato~ agencies and 
~ 

1. Notification. A public water supply system shall, as 
soon as practicable. notify the lOCal health officer. the 
department. and through the department. the Administrator of the 
United States EnvirOnmental Protection Agency and the 
communications media serying the area seryed by the system. of 
the presence. nature. extent and possible health effects of any 
of the following conditions; 

A. The system is not in compliance with the state primary 
drinking water rules: 

B. The system fails to l?erform monitoring. testing or 
analyzing. or fails to proyide samples as reguired by the 
department: 

C. The system is subject to a yariance granted under 
section 3l53: 

D. The system is subject to an exemption granted under 
section 3153: or 

E. The system is not in compliance with the reguirements 
prescribed by a yariance or exemption. 

As long as the noncompliance, failure. yariance or exemption 
continues. notification must be giyen of that fact at least once 
eyery 90 days by l?ublication in a newspaper of general 
circulation within the area seryed by the system. In addition. 
the supplier of water shall directly notify the users by mail and 
renotify them regularly as reguired by the department. The 
department shall adopt rules for direct mail notification of 
users to ensure that the users are aware of l?otential l?ublic 
health dangers. and to ensure their continued awareness during 
the continuation of the noncompliance. failure. yariance or 
exemption, 

2. Certain uses of notification prohibited. Notification 
received l?ursuant to this section or information obtained by the 
exploitation of the notification may not be used against any 
person or system proyiding the notice in any criminal case. 
excel?t for prosecutions for l?erjury or for giying false 
statements. 
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53156. Prohibited acts 

Pe~forming or causing the following acts is prohibited; 

~. :ailur~ to.compli'~ith sec~ion 3155 or dissemination of 
certa~n m~slead~ng~nformat1on. Fal.lure by a supplier of water 
to comply with the reguirements of section 3155. or dissemination 
by the supplier of any false or misleading information with 
respect to remedial actions being undertaken to achieye 
compliance with state primary drinking water rules: 

2. Failure to comply with rules and actions under sections 
3151. 3152. 3153 and 3154. Failure by a supplier of water to 
comply with the rules for water quality, monitoring, maintenance, 
operations. reporting and corrective actions pursuant to sections 
3151. 3152. 3153 and 3154: and 

3. Refusal to allow ent~ under section 3152. The refusal 
of a supplier 
establishments. 

Of. ~a~er to allow entry and insl?ection of 
fac111.tl.es or other property pursuant to section 

53157. Penalties and remedies 

1. Violation of section 3156. Any person willfully 
violating section 3156 or subchapter VII. on conviction. must be 
punished by a fine of not more than $500. Each day of operation 
in violation of section 3156 or subchapter VII constitutes a 
separate offense. The District Court or the Superior' Court has 
jurisdiction oyer violations of section 3156 or subchapter VII. 

2. Injunctive relief. The COmmissioner may commence or 
cause to be instituted a ciVil action in the Superior Court of 
either Kennebec County or of the county in which the principal 
place of business of the supplier of water is located. to convict 
and punish a person under subsection 1. to seek injunctiye relief 
to prevent the yiolation of any rule issued pursuant to this 
chapter. to preyent the violation of any order issued pursuant to 
section 3152, 3153 or 3154. or to reguire a public water system 
or supplier of water to take other action necessary to protect 
the public health. with or without a prior order from the 
commissioner or deoartment. 

SUBCHAPTER III 

LICENSURE OF OPEIlA'l'ORS 

53201. Definitions 
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As used in this subchapter, unless the context otherwise 
indicates, the following terms haye the following meanings. 

1. License. "License" means a license issued by the 
commissioner stating that the applicant has met the reguirements 
for the specified operator classification. 

§3202. Classification of public water systems 

The commissioner shall classify all public water systems and 
the water treatment plants or collection. treatment or storage 
facilities or structures that are part of a system with due 
regard to the size and type of facilities. the character of water 
to be treated and any other physical conditions affecting the 
system and specify the gualifications the operator of the system 

, or of a part of a system must haye to superyise successfully the 
operation of the system so as to protect the public health or 
prevent nuisance conditions. 

The commissioner shall establiSh the criteria and conditions 
for the classification of public water systems and water 
treatment plants or collection. treatment or storage facilities 
or structures that are part of a system. 

The COmmissioner may establish classes of public water 
supply systems that do not reguire licensed'indiyiduals as 
operators. 

§3203. Applicability 

It is unlawful for any person to perform the duties of an 
operator without being duly licensed under this subchapter. 
except as proyided in section 3209. 

§3204. Licenses 

1. Applications. Except as otherwise proyided in this 
subchapter. applicants for an operator license must pass an 
examination established by the department. Applications for a 
first examination must be receiyed by the department at least 5 
days nrior to the examination. The passing grade ~ portion 
of the examination may not be less than 70'\,. A candidate failing 
one examination may apply for reexamination. which is granted 
upon payment of a fee established by rule. Any applicant haying 
an aye rage grade of less than 50'\, may not apply for reexamination 
for 6 months. 

2. Issuance. The commissioner shall issue biennial licenses 
to indiyiduals who pass the examination to become operators. The 
license must indicate the classification leyel of the systems or 
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an operator. 

3. Renewals. All licenses expire on December 31st of each 
biennial period and may be renewed thereafter for 2-year periods 
without further examination. upon the payment of the proper 
renewal fee as set forth in the rules.' Except as proyided in 
subsection 5. no person who fails to renew a license within the 

, 6-month grace period following the expiration date may be issued 
a license without reexamination. The commissioner shall notify 
eyeryone licensed under this subchapter of the date of expiration 
of the license and the fee reguired for its renewal for a 2-year 
period. The notice must be mailed to the person' s last-known 
address at least 30 days in adyance of the expiration date of the 
license. 

4. Revocation. The commissioner may file a complaint with 
the Administratiye Court to reyoke a license of an operator when 
the commissioner determines that the operator has practiced fraud 
or deception: has been negligent in that reasonable care. 
judgment or 'the application of the operator's knowledge or 
ability was not used in the performance of duties: or is 
incompetent or unable to perform duties properly. 

5. Renewability for operators who terminate employment. 
The licenses of operators who terminate their employment at a 
public water system are renewable for 3 years. After 3 years. the 
licenses are inyalid. Operators whose licenses are inyalidated 
under this subsection may be issued new licenses of the same 
classification proyided appropriate proof of competency is 
presented to the commissioner. 

6. Application. This section does not affect or preyent 
the practices of any other legally recognized profession. 

36 §3205. License from outside of Maine 
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The commissioner may issue a license without examination, in 
a comparable classification. to any person who holds a license in 
any state. territory OJ: possession of the United States or any 
country. if the reguirements for licensure of operators under 
which the person's license was issued do not conflict with this 
chapter and in the opinion of the commissioner are of a standard 
not lower than that specified by rules adopted under this chapter. 

§3206. License from owner of particular system 

Licenses may be issued without examination to the person or 
persons certified by the goyerning body or owner of a system to 
have been in direct responsible charge of a water treatment plant 
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or a water distribution or public water system between October 1, 
1966 and October 1, 1969, A license issued under this section is 
yalid only for that particular classification leyel of treatment 
plant or system. 

§3207. Rules 

The commissioner shall adopt rules reasonably necessary to 
carry out the intent of this subchapter. The rules must include, 
but are not limited to, proviSions establishing reQuirements for 
licensure and procedures for eXamination of candidates. 

§3208. Fees 

The application fees, biennial renewal fees and 
reinstatement fees must be established by the commissioner by 
rule and must be based upon different classifications of water 
treatment systems and the leyels of competence. to operate various 
water systems. The application fee may not exceed $35, and the 
biennial renewal fee may not exceed $30. Application fees are 
nonrefundable. 

§3209. Licensure: temporary conditional vaiyer 

If a supplier of water loses its licensed operator, it shall 
secure a new licensed operator or enter into a contractual 
agreement with a licensed operator of proper classification until 
a new operator has been employed for the supplier of water. 

The commissioner may, in the eyent of extenuating 
circumstances, issue a waiver of the licensure requirements for a 
period not exceeding 13 months. In granting the waiyer, the 
commissioner may impose any terms, conditions or requirements as·, 
in the COmmissioner's judgment. are necessary to protect the 
public health and interest. 

§32l0. Violations 

1. Violation. Any person yiolating any proyision of this 
subchapter or the rules adopted under this subchapter commits a 
ciyil violation for which a forfeiture of not more than $500 may 
be adjudged. Each day of operation in violation of this 
subchapter or any rules adopted under this subchapter is a 
separate Violation. 

2. Injunctiye relief. The commissioner may COmmence or 
cause to be instituted a ciyil action in the Superior Court to 
seek injunctiye relief to preyent the violation of this 
subchapter, to preyent the yiolation of any rule adopted pursuant 
to this subchapter or to reQuire a public water system or 
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supplier of water to take other action necessary to comply with 
this subchapter, with or without a prior order from the 
COmmissioner or department. In addition to the county in which 
the principal place of business of the supplier of water is 
located, the action may be instituted in the Superior Court of 
Kennebec County. 

SUBClIAPTER IV 

PUBLIC HATER supPLIES 

§325l. Public water supply defined 

. lis used in this subchapter, unless the context otherwise 
indicates, "public water supply" means any natural or man-made 
impoundment. pond or lake or ground water aQuifer whose waters 
ai-e transported or deliyered by a public water system, whether 
the water is taken directly from the impoundment, pond, lake or 
groundwater aQuifer or from an outlet of the impoundment, pond or 
~ 

§3252. Municipal regulation authorized: penalty 

1. Municipal regulations authorized. The municipal 
officers of each municipality may, after notice and public 
bearing, adopt rules goyerning the surface uses of public water 
supplies, portions of public water supplies, or land oyerlying 
ground water aQuifers and their recharge areas used as public 
water supplies, located within that municipality in order to 
protect the Quality of the public water supplies or the health, 
safety or welfare of persons dependent upon the supplies. 

At least 15 days prior to a public hearing held under this 
SUbsection, notice of the hearing must be published in a 
newspaper of general circulation in the county in which the 
municipality is located and must be mailed by registered mail to 
each owner of land bordering the public water supply within that 
municipality .. Rules adopted pursuant to this section become yoid 
one year from the date of the adoption unless ratified by vote of 
the legislatiYe body of the municipality within that year. 

2. Penalty. Nhoever willfully yiolates any rule adopted 
under this section must be penalized in accordance' with Title 
3D-A, section 4452. 

§3253. Protection of public water source 

Any water utility or municipality and the department may 
take reasonable steps to protect a public water supply from 
pollution. 
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1. Right of entry for ... ater utility. Employees or agents 
of a water utility may enter upon land within 1. 000 feet of a 
public water supply or upon land used for commercial or 
industrial purposes having a facility, structure or system 
draining into or suspected of flowing or seeping into a public 
water supply and inspect the facility, structure or system, 
including any building or structure Qn that land. Entry onto 
property under this subsection is not a trespass. The power of 
entry and inspection may be exercised only. after. t~e water 
utility has made a reasQnable effort tQ obta1n perID1SS1On frQm 
the landowner for the inspectiQn. 

2. Right of entO' for department and conswner owned water 
utility. Employees or agents of the department or of a 
consumer-owned water utility as defined in Title 35-A, section 
6101 may enter any property at reasonable hQurs or enter any 
building with the consent of the owner, occupant or agent to 
inspect a wastewater disposal system draining into or suspected 
of flQwing or seeping into a public water supply. Entry onto 
property under this subsection is not a trespass. An employee or 
agent of the department or consumer-Qwned utility may seek an 
administrative inspectiQn warrant pursuant to the Maine Rules of 
CiVil Procedure, Rule 80E to carry out the purposes Qf this 
subsection. 

3. Remedy. In addition to rights granted to municipal 
officers under Title 30 A, sectiQn 3428, any local or state 
health inspector or officer may order the owner of any facility, 
structure or system flQwing or seeping into and contaminating a 
public water supply, if the cQntamination may result in risk to 
the public health, to remedy the situation. The order must be 
served in writing and state a time in which the Qrder must be 
complied with. An order made pursuant to this subsection is not 
considered an adjudicatory proceeding within the meaning of the 
Maine Administrative Procedure Act. Any person aggrieved by an 
order may appeal to the SuperiQr Court within 30 days. 

4. Court-ordered remedies. The water utility, municipality 
or department may petitiQn the Superior Court upon failure of the 
person named in an order served under subsectiQn 3 to comply with 
that order. The CQurt, after hearing, may order that appropriate 
measures be taken. 

5. Remedy ordered kY water district or consumer-owned 
utility. If the municipal officers haVe failed· to act on a 
malfunctioning wastewater disPQsal unit under Title 3D-A, section 
3428 and have notified a consumer-owned water utility as defined 
in Title 35-A, sectiQn 6101 in writing Qf their failure to do SQ, 
the consumer-owned water utility may assume the rights of 
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municipal officers under Title 3D-A, section 3428, except that it 
may not assess a special tax under Title 3D-A, sectiQn 3428, 
subsection 4, paragraph B. 

6. Effect on other la.... NQthing in this sectiQn limits in 
any way any private and special or other law granting a water 
utility or municipality greater cQntrols than those set forth in 
this section for protecting its public water source. 

§3254. Protection of intake of public water supply 

Any water utility or municipality is authorized to designate 
by buoys in water or markers Qn the ice in an area Qn a lake Qr 
pond from which water is taken, with a radius commencing at its 
point of intake. The radius may not exceed 200 feet and within 
that area a person may not anchor or moor a boat or carryon ice 

. fishing. Buoys placed in the water must be plainly marked as 
required by the Director of the Bureau of Parks and Recreation 
under Title 38, section 323. Any persQn Violating this section 
must, on conviction, be penalized in accordance with Title 3D-A, 
section 4452. 

Nothing in this section limits in any way any private and 
special law granting a water utility or municipality greater 
controls than those set forth in this section for prQtecting the 
intake of its public water supply. 

§3255. Protection of public water supplies oyer ... inter 

1. Petition for rules. 'my water utility, water district 
or municipality that relies on surface water for its water supply 
may petition the Commissioner of Inland Fisheries and Wildlife to 
adQpt rules to regulate the size and range of motor vehicles that 
may be permitted on the ice' of any reservQir Qr surface water 
that is used as a public water supply. The petitioner shall 
supply the technical informatiQn in support of the decision. The 
cQmmissioner shall adopt only rules that are reasQnable and 
necessary to protect th~ public water supply. These rules must be 
adopted in accordance with the Maine Administrative PrQcedure Act 
after a public hearing in the affected area. 

2. Existing rules. Any rules that are adopted must be at 
least as strict as thQse already in existence for that body of 
water. Nothing in this section limits in any way the authority 
of the municipal officers to enact ordinances under Title 3D-A, 

,section 3009, subsection L paragraph E, or any private and 
special law granting a water utility or municipality greater 
controls than those set forth in this section for protecting its 
public water supply. 
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3. .viOl?tion •. ~ny .violi3;tion of the rules adoJ?ted under 
sect~Qn 1.6 a cl.VJ.l VJ.olat.1oQ for which a forfeiture of not 

more than $100 may be adjudged for each violation. 

SUBCBJ\.PTER V 

FLUORIDATION 

§3301. Definitions 

As used in this subchaJ?ter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Multiple cORl!!Unity vater district. "MultiJ?le community 
water district" means that area comprising all municipalities 
served in whole or J?art by a single public water system and those 
public water system zones within multiservice municiJ?alities 
served by the same public water system. 

2. Multiple community water system district-wide election. 
"Multiple community water system district-wide election" means an 
election held in each municipality within a multiJ?le community 
water district to determine whether or not to fluoridate the 
water sUJ?J?ly of that system. 

3. MultiservIce municipaliQr_ "Multiservice municipality" 
means any municipality served in whole or in part by more than 
one public water system. 

4. Municipality. "Municipality" means a city, town or 
plantation. 

5. Public water system. "Public water system" means the 
public water agency. company. utility, district or other entity 
serving one or more municipalities in whole or in part. 

6. Public vater system zone. "public water system zone" 
means anyone of the 2 or more zones of a mUltiservice 
municipality established pursuant to section 3307 served by a 
single J?ublic water system. 

7. Registered petitioners. "Registered petitioners" means 
those registered voters reSiding ~n a single community water 
district or. in the case of a multiple community water system 
district-wide election, those registered voters residing in the 
multiple community water district who have accepted the 
responsibility of rece~v~ng notice concerning the filing of 
petitions pursuant to section 3305, subsection 3. 
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8. Single cO!!l!1unity water district. "Single community 
water district" means a municipality served in whole or in part 
by a water system that serves no other municipalities. 

9. Single sel"Yice municipality. "Single-service 
municipality" means any municipality served in whole or in part 
by a single public water system. 

§330Z. Department approval required to fluoridate 

No public water system may add any fluoride to its water 
supply without written approval of the department. 

§33Q3. Authorization of fluoridation; general prOVisions 

1. Requirement for authorization. No public water systlllll 
may add any fluoride to any water supply without first having 
been authorized to do so by the affected single or multiple 
community water district served by it. Any public water system 
duly authorized to add fluoride to any water supply shall do 50 

within 9 months after being notified in accordance with this 
section. The municipal clerk shall. within 10 days after a vote. 
notify the public water svstem of the vote favoring or not 
favoring the addition of fluoride to the public water supply. 

2. Form of' question. Any time the issue of whether to 
fluoridate a public water supply is, submitted to voters. the 
question must be phrased as follows; "Shall fluoride be added to 
the public water supply for the intended purpose of reducing 
tooth decay?" 

3. Prohibition. Whenever a single COmmunity water district 
has approved fluoridation. it may not again vote on the matter 
for a minimum period of 2 years from the date of installation of 
fluoride. Whenever a single community water district has 
disapproved fluoride. it may not vote again on the matter for a 
minimum period of 2 years. Whenever a multiple community water 
district has approved fluoridation. it may not vote again on the 
matter until the first general election after 2 yeaH from the 
date of installation of fluoride. Whenever a multiple community 
water district disapprOves fluoride. it may not vote again on the 
matter "nt.il the next general election. 

4. Authorization not' required. The authorization required 
by subsection 1 may not apply to any public water supply that 
receives or purchases less than 50'\. of its total annual water 
supply from another public water supply authorized to add 
fluoride to its water supply. 

§3304. Procedure for elections 
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1. Single community water districts. In a single community 
water district. the vote on the issue of fluoridation must be 
called by a majority vote of the municipal officers acting on 
their own initiative or pursuant to a petition meeting the 
requirements established for a referendum vote by the 
municipality's home rule charter or. if the municipality has no 
home rule charter. as provided by Title 30-A. section 2522. 

2. Multiple cO!l!!!unity vater districts. In the case of a 
multiple cOmmunity water district. authorization must be by a 
majority vote of those voting at a multiple community water 
system district-wide election. A valid request for an election on 
whether to authorize the addition of fluoride may be made in 
either of the following ways. 

A. A valid reguest for an election has been made when a 
majority of municipal officers. in a majority of 
municipalities· within a multiple community water system 
district. vote to call an election. All the votes must be 
taken at least 90 days before the general election. Each 
voting municipality shall certify within 5 days to all other 
municil?alities within the public water system district the 
results of its vote. 

A multiple community water system district-wide election 
must take place in each municipality within the district if. 
on the basis of the certificates. a majority of municipal 
officers within a majority of the mUnicipalities in the 
district have called for an election. 

B. A valid reguest for election has been made when a number 
of registered voters within a multiple community wate.r 
district equal to at least 10~ of the total number of votes 
cast for Governor at the last gUbernatorial election in all 
municipalities. wholly or partially within the multiple 
community water district. file a petition in accordance with 
section 3305. 

§3305. Petitions in multiple community water districts 

Petitions for an election are governed by the following 
provisions. 

1. Circulation. Any time the issue of whether to fluoridate 
a public water supply is SUbmitted to the voters in multiple 
community water districts pursuant to petition. the petition or 
petitions must be circulated and signed in the manner prescribed 
by Title 30-A. section 2503. subsection 3. paragraph B. 
subparagraphs (2) and (3). and must be dated and gathered within 
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the time frame prescribed by the Constitution of Maine. Article 
IV,.· Part Third. Section 18. Subsection 2. 

2. Forms: instructions. On request of a voter, the 
Secretary of State shall furnish petition forms to that voter 
within 10 days of the request. The Secretary of State may charge 
a reasonable fee for the petitions. 

If a voter. at the voter's own expense. wishes to have the forms 
printed and furnished by the voter rather than by the Secretary 
of State. the voter may do so if the petition blanks are first 
approved by the Secretary of State as to form and· content. The 
Secretary of State has 10 days in which to approve the forms. If 
the forms are found to be unsatisfactory. the Secretary of State 
shall indicate the manner in which the forms are deficient. 
Corrected petition forms may be submitted in accordance with the 
terms in this I?aragraph. 

The Secretary of State shall prepare complete instructions to 
advise the signers. circulators. registered petitioners, 
municipal clerks and election officials as to any statutory and 
constitutional requirements. The instructions must specify the 
conditions that have been held to invalidate either individual 
signatures or complete petitions. The instructions must be 
printed in bold type or capital letters on the petition. 

3. Signing: filing. In multiservice municipalities, 
petitions may be signed by any registered voter residing within 
the affected public water system zone of the municipality. All 
the petitions must be filed with the appropriate municipality at 
least 120 days before the next general election, In each 
municipality in whiCh petitions are filed. the petition or 
petitions must be accompanied by the name and address of at least 
one. but not more than 5. registered voters who are the 
registered petitioners for the purpose of subsection 4. The 
registered petitioners must reside in the mUltiple community 
water district. but need not reside in the municipality in which 
a petition is filed. 

4. Certification. Within 20 days after a petition is 
filed. the municipal clerk shall complete a certificate that 
states the number of valid signatures on the petition and 
identifies the relevant multiple community water district or 
districts inVOlved. The certificate must be sent by registered 
mail to the registered petitioners, who are responsible for 
transmitting them to the Secretary of State. 

The Secretary of State shall total the number of valid signatures 
as certified by the municipal clerk. As soon as the total number 
of certified valid signatures is found to be equal to at lepst 
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10'\ of the total number of votes cast for Governor at the last 
gubernatorial election in all municipalities that are wholly or 
partially within the multiple community water district. the 
Secretary of State shall certify that fact to each municipality 
that is wholly or partially in the multiple community water 
district within 48 hours. 

§3306. Elections in multiple community water districts 

1. Multiple community water system district-vide 
elections. In the case of public systems serving more than one 
mUnicipality. in whole or in part. elections must be held 
simultaneously in all municipalities served by the water system 
at the first general election following the certification of a 
request for an election on the issue of whether to fluoridate the 
water supply.· Those eligible to vote are all registered voters 
within affected single-service municipalities and all registered 
voters within the affected public water system zone· of 
multiservice municipalities. The following provisions apply to 
all multiple community water system district-wide elections. 

A. Each mUnicipality is responsible for posting a warrant 
according to the following requirements. 

(l) It must specify the voting place and the time of 
opening and closing of polls. 

(2) It must specify that the purpose of the election 
is to determine the following question: "Shall fluoride 
be added to the public water supply for the intended 
purpose of reducing tooth decay?" 

(3) It must specify that a public hearing will be held 
by the municipal officers of each municipality at least 
10 days before the election date. 

(4) It must be. signed by a majority of the municipal 
officers of the municipality and directed personally to 
a constable or any resident ordering the constable or 
resident to' announce the election. 

(5) The person to whom the warrant is directed shall 
post an attested copy of it in a conspicuous public 
place in each voting district of the municipality at 
least 7 days immediately before the date of the public 
hearing. The person shall make a return on the warrant 
stating the manner of announcement and the time it was 
given and return the warrant to the municipal officers. 
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(6) The municipal officers shall then deliver the 
warrant to the c1erk who shall record it. 

B. Elections must be held by secret preprinted ballots. 

c. Each municipality shall provide for absentee ballots in 
a manner that substantially complies with Title 21-A. 
chapter 9. subchapter IV. 

2. Elections in single community water districts. 
Elections in single community water districts must be conducted 
in the same manner as other municipal elections. 

3. Reporting election results. Each municipal clerk shall 
certify in writing the results of the election within 72 hours of 
the vote to the Secretary of State. The results must be 
certified as to the number of eligible voters voting in favor of 
fluoridation and the number of eligible voters voting in 
opposition to fluoridation. The municipality shall also certify 
to the Secretary of State the identity of the relevant public 
water district or districts involved. 

4. Vote tabulation. The Secretary of State shalL within 
48 hours of receiving the last written certification. tabulate 
the votes from each municipality and immediately· make public the 
results of the multiple community water system district-wide 
election by mailing. to· each affected municipality and public 
water system the results of the election. including the submitted 
votes from that municipality and public water system zone and the 
total multiple Community water system district-wide vote. 

§3307. Establishment of public vater ~ystem zones 

1. Diyision into zones. In order to facilitate elections 
in multiservice municipalities, each municipality shall divide 
itself into as many zones as there are public water services 
supplying the municipality. The ZOnes must be structured to 
ensure that: 

A. All residents served by a given public water seryice 
fall within the same zone: 

B. Each registered yoter within the municipality is within 
one of the zones: and 

C. The size of the zone bears a rational relationship to 
the area of the municipality being seryed by a given public 
water system. 
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2. Ms!p. Upon request by a municipality, a public water 
system shall proyide to the municipality within 14 days a map 
that clearly delineates the boundaries of the seryice area of the 
public water system and any other requested information 
reasonably necessary to enable the municipality to determine the 
precise area of seryice in the municipality of the public water 
~ 

3. Description: map: files. Each multiseryice municipality 
shall keep on file, as a public document, a precise description 
and accompanying map of its public water system zones. 

§3308. Allocation of costs 

The Public Utilities Commission, upon application, shall 
determine and allocate the cost of fluoridation among the 
customers of a public water system and shall from time to time 
reyiew that determination and allocation as required. In the 
eyent that a community water district that has approyed 
fluoridation yotes to discontinue fluoridation, the public water 
system may amortize the remaining cost of its inyestment in these 
facilities and allocate the cost of that amortization among its 
customers, oyer a period of time approyed by the Public Utilities 
Commission. 

§3309. Rules 

The department shall adopt rules, pursuant to the Maine 
Administratiye Procedure Act, Title 5. chapter 375, subchapter 
II, necessary to carry out the purposes of this subchapter, 
including, but not limited to. rules regarding the time and 
manner in which municipalities shall establish public water 
system zones. 

SUBCHAPTER VI 

TRANSPORT OF WATER 

§3351. Legislatiye findings 

The Legislature finds that the transport of water for 
commercial purposes in large quantities aw"y from its natural 
location constitutes a substantial threat to the health, safety 
and welfare of persons who liye in the yicinity of the water and 
rely on it for daily needs. If the transportation occurs. 
persons whQ relied on the presence of water when establishing 
residences or COmmercial establishments may find themselyes with 
inadequate water supplies, .·In addition. the LegiSlature finds 
that the only practicable way in which to preyent the depletion 
of the water resources is to prohibit the transport of water in 

Page 322-LR3l02(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

large quantities away from the yicinity of its natural location, 
'!'he purpose of this prohibition is, howeyer, not to prevent the 
use of water supplies for drinking and other public purposes in 
the yicinity of the natural location Of the water. 

§3352. Restrictions on transport of water 

1. ProhibitiOn. Except as otherwise proyided in this 
section, no person may transport water for commercial purposes by 
pipeline or other conduit or by tank truck or in a container, 
greater in size than 10 gallons, beyond the boundaries of the 
municipality or township in which the water is naturally located 
or any bordering municipality or township. 

2. Exclll'tions. The prohibition in this section does not 
apply to: 

A. Any water utility as defined in Title 35-A: 

B. Water transported for use in well drilling, construction 
actiyities, concrete mixing. swimming pool filling, 
servicing portable toilets, firefighting, hospital 
operations, aquaculture, agricultural applications or ciyil 
emergencies; 

C. Water distilled as a by-product of a manufacturing 
process: and 

D. Water transported from a water source that, before July 
1, 1907, was used to supply water for bottling and sale, and 
that is used exclusively for bottling and is sold in its 
pure form or as a carbonated or flayored beyerage product. 

3. Appeal. The commissioner, after consultation with the 
Public Utilities Commission, the State GeOlogist and the State 
Planning Office, may authorize transport of water for COmmercial 
purposes if the commissioner finds that: 

A. Transport of the water will not constitute a threat to 
public health, safety or welfare: 

B. The water is not available naturally in the location to 
which it will be transported: and 

C. Failure to authorize transport of the water would create' 
a substantial hardship to the potential recipient of the 
~ 

Any authorization under this subsection may not exceed 3 years, 
but may be reneweq subject to the same criteria. 
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4. Conditions of authorization. Notwithstanding Title L 
section 302. the exceptions authorized in subsection 2 and any 
authorization granted under subsection 3 is subject to futurg 
199islatiyg limitations of thg right to transport watgr, 

5. Emergencies. In casg of an gmgrggncy, any pgrson may 
transport watgr as ngcgssary for thg duration of thg gmgrggncy. 
but thg pgrson transporting thg water must inform thg 
commissiougr within 3 days and thg commissiongr may dgtgrmiug 
when the emergency is over. 

6. Penalty. Any pgrson who transports watgr in violation 
of this sgction is guilty of illggal transport of watgr, 1llggal 
transport of water is a Class D crimg. Each shipmgnt or day of 
transport. if by pipgling, is a sgparate offgnsg. 

SUBC!IAP'.l'ER VII 

MAINE PUBLIC DRINKING WATER COMMISSION 

§340l. Dgfinitions 

As usgd in this subchaptgr. unlgss thg contgxt othgrwise 
indicates. thg following terms hayg thg following meanings. 

1. Commission. "Commission" means the Maing Publ ic 
Drinking Watgr Commission gstablishgd by Title 5. sgction 
12004-1. subsgction 47-A, 

2. Community watgr systgm. "Community watgr systgm" mean" 
a public watgr sy"tem that serye" at 19ast 15 sgryicg conngctions 
usgd by year-round rgsidgnts or rggulady sgryes at 19ast 25 
ygar-round rgsidgnts, 

3. Fund. "Fund" means thg Public Drinking Watgr Fund 
g"tablishgd by sgction 3405. 

4. Noncommunity vater system. "Noncommunity water system" 
mgans a public watgr system that is not a community watgr 
systgm, A noncommunity water system is gither nontransient or 
transignt. as follows, 

At A pontransient, noncommunity water system serves at 
19a"t 25 of the Same persons for 6 mOnth" or morg pgr ygar 
and may include. but is not limitgd to. a school. factory. 
industrial park or officg building, 

B, A tran"ient. nonCOmmunity water systgm serygs at 19ast 25 
pgrsons. but not ngcgssarily thg samg persons. for at 19ast 
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60 days pgr ygar and may include. but is not limitgd to, a 
highway rgst stop. sgasonal rgstaurant, sgasonal motgl, golf 
course. park or campground. A bottlgd watgr company is a 
transignt. nonCOmmunity watgr systgm, 

5. PrimacY' "Primacy" mgans thg fedgrally dglggatgd primary 
gnforcgmgnt authority to adopt, implgmgnt and enforce fgdgrally 
mandatgd drinking watgr standards promulgatgd pursuant to thg 
fgdgral Safe Drinking Watgr Act as amgndgd, 

6. Program. "Program" mgans thg Maing Public Drinking 
Watgr Control Program, 

§3402. Maine Public Drinking water Commission 

The Malng Public Drinking Water Commission as establishgd by 
Titlg 5. sgction 12004-1. subsgction 47-A. is creatgd within thg 
dgpartmgnt. 

1. MemberShip. The commission consists of the commissioner 
or thg cOmmissioMr' s dgsigngg and 8 othgr mgmbgrs appointgd by 
thg Governor in accordancgo with thg following provisions, 

A, Four of thg membgrs must represgnt the watgr purveying 
COmmunity and must be gmploygd by public watgr systems, ang 
of thg 4 must bg employgd by a public watgr systgm sgrving a 
population of less than SOD pgoplg. ong must bg gmvloygd by 
a public watgr systgm sgrying a population of at 19ast SOD 
but not morg than 3.300 peoplg. oug must bg employgd by a 
public watgr systgm sgrying a population of at 19ast 3,301 
but not morg than 10.000 peoplg, and ong must bg employed by 
a public watgr systgm sgrying a population grgater than 
lO.POO pgople, 

B, Four of thg membgrs must rgprgsent thg drinking watgr 
public. At 19ast one of thg 4 must bg a usgr of a 
transignt. noncommunity watgr system and at 19ast ong must 
be a user of a nontransient, noncommunity water system, 

C, All mgmbgrs appointgd by thg Goygrnor must have 
dgmonstratgd intgrgst. knowlgdgg. gxperignce and gxpertisg 
£ggarding public drinking watgr concerns. The Goygrnor 
shall sggk to appoint membgrs who; to thg greatgst gxtent 
possiblg. arg qualifigOd by intgrgst. gducation. training or 
gxpgrigncg to proyidg. assgss and gvaluatg scigntific and 
technical information rggarding public drinking watgr 
concgrns. financial and staffing rgquirgmgnts and thg 
adoption of policigs. standards and rulgs, 
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D. The term of office for members appointed by the Governor 
is 4 years except that, of the original members appointed, 4 
must be appointed for 2 years and 4 must be appointed for 4 
years. The Governor shall make all original appointments by 
September 29, 1993. Members may remain in office until 
their successors are appointed. A member may not serve more 
than 2 consecutive terms. If a vacancy occurs, the Governor 
shall appoint a replacement to fill the remaining portion of 
the unexpired term created by the vacancy. 

2. Chair: vice-chair. At the first meeting of the 
commission. the members shall elect from among themselves a chair 
and a yice-chair. The chair and vice-chair serve for one-year 
terms. The chair and vice-chair may continue to hold those 
offices until their succeSSQrs are elected. The chair calls 
meetings of the commission and presides over meetings. The 
vice-chair serves as the chair in the absence of the chair. The 
commissioner shall call the first meeting of the commission as 
soon as all initial appointments to the commission have been mag~, 

3. Meetings. The commission shall holg at least 2 regular 
meetings each year ang may hold aggitional regular meetings, 
Special meetings may be cal leg by the chair, by the commissioner 
or the commissioner' s gesignee or by at least 3 members of the 
commission. Fiye members constitute a quorum. 

4. Duties. The commission shall; 

A, Determine the proportion of program effort geQicateg to 
each type of public water system serveg by the program: 

B, Evaluate existing ang projecteg program workloags: 

C, Evaluate existing program resources ang project future 
staffing-ang resource requirements: 

D. Determine funding requirements necessary to meet 
projecteg workloags ang staffing ang resource requirements. 

E. Determine an equitable program funging share for each 
type of public water system that reflects the level of 
program effort requireg for that public water system: 

F, Determine fee formulas and collection ang transfer 
schedules for each type of public water system: 

G, Determine revenue levels to be retained by each type of 
public water system as reimbursement for costs incurreg in 
the collection ang transfer of fees: ang 
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H, Submit to the gepartIDent annually by August 1st a report 
that must incluge, but is not limited to, a performance 
evaluation of the program and commission recommengations 
regarding, but not limited to, program operations, funging 
and staffing requirements, funging formulas ang fee 
collection ang transfer schegules, 

5. Compensation. Members of the cOmmission are entitled to 
reimbursement by the department for expenses as authorized by 
Title 5. chapter 379, 

§3403. Annual work plan on primacy 

Annually, by January 1st. the gepartment shall submit to the 
commission a work plan -ang bugget, listing all funging sources 
incluging but not limiteg to appropriations from the General Fund 
and allocations from the United States Environmental Protection 
Agency that are useg for the purpose of complying with federal 
requirements for maintaining primacy, 

§3404. Fees r~lated to primacy 

In agdition to fees authorizeg unger section 708. the 
commissioner may impose a fee upon each public water system in 
the State for the purpose of retaining primacy, 

1. Rules. The gepartment shall establish fee formulas by 
rules agopteg in accorgance with the Maine Administrative 
Procegure Act, The gepartment shall consult with ang consider 
the agvice of the commission in preparing the rules, Proposed 
rules issueg by the gepartment UngH this section must inc luge 
the fee formulas ang collection ang transfer schegules geveloped 
by the commission, Fee formulas agopteg unger this section must 
be equitable. Fees may be baseg on, but are not limiteg to, the 
populationserveg. service connections, volume of water pumped or 
available seats. campsites, rooms or lots, and may inc luge fixed 
or graguated fee formulas or combinations of the fee formulas, 
Fees may be no less than $50 per year per public water system ang 
no more than $30,000 per year per public water system, 

2. Collection and disposition of fees. Fees agopteg ungH 
this section cover the period beainnina Julv 1, 1993 ang must be 
collecteg by each public water system in monthly, quarterly or 
annual increments, Fees collecteg by public water systems unger 
this section are state fees ang must be enymerateg by the public 
water systems separately from all other charges. The gepartment 
shall establish schegules for the collection ang transfer of fees 
to the State with the advice of the commission, With the agvice 
of the commission, the department shall establish a reasonable 
percentage of the fees, not to exceeg 2%, that may be retained by 
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each public water system as reimbursement for expenses incurred 
in the collection of the fees. 

3. Suspension and reinstatement of fees. Fees imposed 
under this section are suspended on the first day of the calendar 
quarter following any calendar quarter in which primacy is 
withdrawn by the Federal Government. Fees suspended under this 
subsection may be reinstated on the first day of the calendar 
quarter following the quarter in which the State regains primacy. 

§3405. Public Drinking Water Fund 

The Public Drinking Water Fund is established as an 
interest-beadng dedicated revenue account. All interest earned 
by the account becomes part of the fund. All fees collected by 
the department under this subchapter must be deposited into the 

. fund. Any balance remaining in the fund at the end of the fiscal 
year does not lapse but is carried forward into subsequent fiscal 
years. The department may use the fund only to support the 
program, including the cost of salaries, benefits, travel, 
capital equipment and other allowable expenses incurred by the 
program. 

§3406. Enforcement 

This subchapter must be enforced by the department in 
accordance with section 3157. 

§3407. Repeal 

This subchapter is repealed on June 30, 1997, 

SUBCHAPTER VIII 

mINE WATER WELL DRILLING PROGRAM 

§3451. Program established 

The Maine Water Well Drilling Program, referred to in this 
subchapter as the "program," is established to provide the public 
with the highest quality drinking water possible by ensuring that 
water wells are drilled, constructed, altered or abandoned in a 
manner that protects ground water from contamination, 

§345Z. Administratiye authority 

The Maine Water Well Drilling Commission, as established in 
Title 5, section 12004-G, subsection l3-B, shall administer the 
program, The commission has the powers and duties set forth in 
Title 32. chapter 59-C, 
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§3453. Enforcement 

This subchapter is enforced by the department. 

CHAPTER Z17 

SAFE I!OQDS 

SUBCHAPTER I 

GENERAL PRQVISIONS 

§3501. Short title 

This chapter may be known and cited as the "Maine Food Law," 

§350Z. Definitions 

As used in this chapter, unless the context otherwise 
indicates, the following terms have the following meanings, 

1. Advertisement. "Adyertisement" means all 
representations disseminated in any manner Of by any means, other 
than by labeling, for the purpose of inducing, or that are likely 
to induce, directly or indirectly, the purchase of food, 

2. Contaminated with filth. "Contaminated with filth" 
applies to any food not securely protected from dust, dirt, and 
as far as may be necessary by all reasonable means, from all 
foreign Of injurious contaminations. 

3. Federal Act. "Federal Act" means the Federal Food, Drug 
and Cosmetic Act (21 United States Code 301 et seq,: 52 Stat, 
1040 et seq,>, 

4. Food. "Food" means articles used for food or ddnk for 
humans or other animals, chewing gum and articles used for 
components of any such article. 

5. Food establishment. "Food establishment" means a 
factory, plant. warehouse or "tore in which food a~ 
products are manufactured. processed, packed, held for 
introduction into COmmerce or sold, Eating establishments. as 
defined in section 3701. SUbsection 5, fish and shellfish 
processing establishments inspected under Title 12, section 4682, 
6101. 6102 or 6856, storage facilities for one kind of native 
produce, such as apple warehouses, potato warehouses or carrot 
warehouses. and establishments, such as farm stands primarily 
selling fresh produce, not including dairy and meat products, are 

Page 329-LR3102(1) 



4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

46 

48 

not "food establishments" reguired to be licensed under section 
.3..6..Q.L. 

6. Food salvage establishment. "Food salvage 
establishment" means a food establishment engaged in 
reconditioning or by other means salvaging distressed merchandise 
and includes any food establishment that sells. buys. warehouses 
or distributes any salvaged merchandise. 

7. Immediate container. "Immediate container" means a 
container holding food. "Immediate container" does not include 
the package liners but in the case of bottles includes crowns or 
~ 

8. Irradiated food. "Irradiated food" means: 

A. Any food that has been treated with gamma radiation or 
other ionizing radiation; or 

B. Any food that contains any ingredient that has been 
treated with gamma radiation or other ionizing radiation. 

Spices that have been treated with gamma radiation or other 
ionizing radiation and are sold as spices are irradiated food. 
but another food that contains as an ingredient spices that have 
been irradiated are not irradiated food solely because of the 
presence of those spices. 

9. Label. "Label" means a display of written, printed or 
graphic matter upon the immediate container of any article. 

10. Labeling. "Labeling" means all labels and other 
written. printed or graphic matter upon an article or any of its 
containers or wrappers. or accompanying the article. 

11. Retail food establishment. "Retail food establishment" 
means a food establishment where food and food product are 
offered for sale to the consumer and intended for off-premise 
consumption. 

12. Salvage broker. "Salyage broker" means a person, firm 
or corporation. that does not operate a food salvage 
establishment. engaged in buying, selling. distributing or 
warehousing "any distressed merchandise, whether or not in 
combination with other merchandise, 

13. Selling of food. "Selling of food" means the 
manufacture. production, processing. packing. exposure. offer. 
possession and holding of any food for sale: or the sale, 
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dispensing and gl.V1ng of any food: or the supplying or applying 
of any food in the conduct of any food establishment • 

§3503. Povers of commissioner 

The Commissioner of Agriculture. Food and Rural Resources 
may adopt rules in accordance with the Maine Administrative 
Procedure Act for the efficient enforcement of this chapter. The 
Commissioner of Agriculture. Food and Rural Resources may make 
the rules adopted under this chapter conform in so far as 
practicable with those promulgated under the Federal Act. 

Hearings authorized or required by this chapter must be 
conducted by the Commissioner of Agriculture. Food and Rural 
Resources or by that commissioner1s designee. 

" §3504. Rules 

The Commissioner of Agriculture, Food and Rural Resources 
shall adopt rules fixing and establishing for any food or class 
of food a reasonable definition and standard of identity. or 
reasonable standard of quality or fill of container whenever in 
the judgment of the commissioner that action will promote honesty 
and fair dealing in the interest of consumers. In prescribing a 
definition and standard of identity for any food or class of food 
in which optional ingredients are permitted. the commissioner 
shall, for the purpose of promoting honesty and fair dealing in 
the interest of consumers, designate the optional ingredients 
that must be named on the label. The definitions and standards so 
designated must conform so far as practicable to the definitions 
and standards promulgated under authority of the Federal Act. 

§3505. Commissioner's obligation to enforce 

Nothing in this chapter requires the Commissioner of 
Agriculture,. Food and Rural Resources to initiate enforcement 
proceedings in response to minor violations of this chapter if 
the commissioner believes that the public interest will be 
adequately served by Sending the violator a suitable written 
notice or warning. 

§3506. Access to buildings 

The Commissioner of Agriculture. Food and Rural Resources or 
the commissioner's designee has free access at all reasonable 
hours to any factory. warehouse or establishment in which foods 
are manufactured. processed, packed or held for introduction into 
commerce. or to enter any vehicle being used to transport or hold 
those foods in commerce in order to: 
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1. Inspection. Inspect the factory, warehouse, 
establishment or vehicle to determine if any of the provisions of 
this chapter are being violated: and 

2. Examination of samples. Secure samBles or sBecimens of 
any food after paying or offering to Bay for the sample, proVided 
that whenever a sample or specimen of food is removed from any 
vehicle of transport, the Commissioner of Agriculture, Food and 
Rural Resources shall notify the consignor, consignee and the 
carrier of the action taken and of the amount and kind of sample 
or speCimen taken. The Commissioner of Agriculture, Food and 
Rural Resources shall examine or cause to be examined samples 
secured under this section to determine whether any provision of 
this chapter is being violated, 

§3507. Departmental enforcement measures 

1. Authorization. The Department of Agriculture, Food and 
Rural Resources, referred to in this section as the "department," 
may take one or more of the following actiOns if a violation of 
this chaBter, or rules adopted Bursuant to this chaBter, occurs 
and the department determines that action is necessary and 
aBBropriate to ensure comBliance with state licensing rules or to 
protect the public health. 

A. The department may impose Benalties for violations of 
this chapter, or the rules adoBted pursuant to this chaBter. 
on any food establishment or food salvage establishment. 
The penalties mav not be greater than $50 for each 
violation. Each day that the violation remains uncorrected 
may be counted as a separate offense. Penalties may be 
imBosed for each violation of the rules. 

B. The department may direct a food establishment or food 
salvage establishment to correct any violations in a manner 
and within a time frame that the deBartment determines is 
aBpropriate to ensure comBliance with state rules or to 
Brotect the Bublic health. Failure to correct violations 
within the time frame constitutes a separate violation for 
Which a fine may be imBosed. 

2. Schedule of nenalties. The denartment shall establish a 
schedule of Benalties according to the nature and duration of the 

44 violation. 

46 

48 

50 

3. Enforcement and appea1. Enforcement and appeal of this 
section is as follows. 

A. The department may impose any fine in conformity with 
the Title 5, chapter 375, subchaBter IV, if the department 
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has Brovided the licensee with the oBBortunity for an 
administrative hearing. 

B. Licensees that are fined pursuant to this chaBter are 
required to pay the deBartment the amount of the penalties. 
If a licensee has not paid any collectible fine by the time 
of license renewal, the department may collect the fine by 
requiring Bayment Brior to the processing of any license 
renewal application. An aBBeal of the deBartment's decision 
to fine a licensee stays the collection of the fine. 
Interest accrues on a fine at the rate specified in Title 
14, section 1602 prior to the comBletion of any appeal. 
After the comBletion of any apBeal process or after· any 
aBBeal period has passed. interest accrues pursuant to Title 
14, section 1602-A. 

§3508. Attorney General's authority 

In the event of any violation of this chapter or any rule 
adopted pursuant to this chapter, the Attorney General may seek 
to enjoin a further violation, in addition to any other remedy, 

SUBCHAPTER II 

FOOD REQUIREMENTS 

§3551. Prohibitions 

The following acts within this State are prohibited: 

1. Adulterated or misbranded food. The manufacture, sale or 
delivery, holding or offering for Sale of any food that is 
adulterated or misbranded: 

2. Adulteration or misbranding. The adulteration or 
misbranding of any food: 

3. Receipt in commerce or delivery. The receipt in commerce 
of any food that is adulterated or misbranded, and the delivery 
or Broffered delivery of adulterated or misbranded food for pay 
or otherwise: 

4. False anvertisement. The disseminatIon of any false 
advertisement: 

5. Inspection refusal. The refusal to permit entry or 
inspection, or to Bermit the taking of a sample as authorized in 
section 3506: 
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6. False guaranty. The gAvAng of a guaranty or undertaking 
that is false. eKcept by a person who relied on a guaranty or 
undertaking to the Same effect signed by. and containing the name 
and address of the person residing in the United States from whom 
the food was received in good faith: 

7. Remoyal of embargoed article. The removal or disposal of 
a detained or embargoed article in violation of section 3558: 

8. Alteration of label. The alteration. mutilation. 
destruction. obliteration or removal of the whole or any part of 
the labeling of a food. or the doing of any other act with 
respect to a food. if the act is done while the article is held 
for sale and results in the article being misbranded: 

9. Forging of label. Forging. counterfeiting. simulating or 
falsely representing. or without proper authority using any mark. 
stamp. tag. label or other identification device authorized or 
required by rules adopted under this chapter: or 

10. Irradiated food. For any person to knowingly sell 
irradiated food or to treat any food for human or animal 
consumption with gamma radiation or other ion1z1ng radiation, 
except as part of a research project at any college. university 
or research institution, 

§3552. Injunctions against prohibited acts 

In addition to other remedies provided. the Commissioner of 
Agriculture. Food and Rural Resources may apply to the Superior 
Court and the court may. upon hearing and for cause shown, grant 
a preliminary or permanent injunction restraining any person from 
violating any provision of section 3551. 

§3553. Adulteration 

A food is adulterated: 

1. Poisonous or deleterious substance. If it: 

As Bears or contains any poisonous or deleterious substance 
that may render it injurious to health: but in case the 
substance is not an added substance. the food is not 
considered adulterated under this paragraph if the quantity 
of the substance in the food does not ordinarily render it 
injurious to health, 

B, Bears or contains any added poisonous or added 
deleterious substance that is unsafe within the meaning of 
section 3557: 
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C. Consists in whole or in Dart of a diseased, 
contaminated. filthy. putrid or decomposed substance or if 
it is otherwise unfit for food: 

D. Has been produced, prepared. packed or held under 
unsanitary conditions whereby it may have become 
contaminated with filth, or whereby it may have been 
rendered diseased, unwholesome or injurious to health: 

E, Is the product of a diseased animal or an animal that 
has died otherwise than by slaughter or that has been fed 
upon the uncooked offal from a slaughterhouse, or 

F. Its container is composed, in whole or in part, of any 
poisonous or deleterious substance that may render the 
contents injurious to health: 

2. Substances added or omitted. If: 

A. Any valuable constituent has been in whole or in part 
omitted or abstracted from the food: 

B. Any substance has been substituted wholly or in part for 
the food: 

C. Damage or inferiority has been concealed in any manner; 

2.!: 

D. Any substance has been added to the food or mixed or 
packed with the food so as to increase its bulk or weight, 
or reduce its quality or strength or make it appear better 
or of greater value than it is: 

3. Substances in confectione~. If it is confectionery and 
it bears or contains any alcohol or nonnutritive article or 
substance except harmless coloring. harmless flavoring, harmless 
resinous glaze not in excess of 4/10 of 1%, harmless natural wax 
not in excess of 4/10 of 1%, or harmless natural gum and pectin. 
This subsection does not apply to any confectionery by reason of 
its containing less than 1/2 of 1%. by volume of alcohol derived 
solely from use of flavoring extracts. or to any chewina gum bv 
reason of its cQntaini~g harmless nonnutritiye masticatory 
substances; or 

4. Coal-tar color. If it bears or contains a coal-tar color 
other than one from a batch that' has been certified under 
authority of the Federal Act. 

§3554. Penalties 
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1. Fines. Any person who yiolates any of the proyisions of 
section 3551 must be punished by a fine of not more than Sl,OOO 
for the first offense and a fine of not more than S2,000 for each 
subsequent offense, except that any intentional yiolation of 
section 3551. subsections L 2, 3, 6, 7 and 8 that inyolyes 
adulterated food, except as adulterated according to section 
3553, sUbsection 2,'must be punished by a fine of not more than 
SlO,OOO for the first offense and a fine of not more than S20,000 
for each subsequent offense. Carriers subject to juriSdiction of 
the Maine Public Utilities Commission or the Interstate Commerc~ 
Commission are not' subject to section 3551. subsection 3. by 
reason of their receipt, carriage, holding or deliyery of foOds 
in the usual course of business as carriers. 

2. Exceptions. The following exceptions to sUbsection 1 

A. No person is subject to the penalties prescribed in 
subsection 1 for haying yiolated section 3551, subsection 1 
or 3, if the person establishes a guaranty ,or undertaking. 
signed by and containing the name and address of the person 
residing in this State from whom the person received in good 
faith the article, to the effect that the article is not 
adulterated or misbranded within the meaning of this chapter. 

B. No publisher, radio-broadcast licensee or agency or 
medium for the dissemination of an advertisement. except the 
manufacturer, packer, distr ibutor or seller of the article 
to which a false adyertisement relates, is liable under 
subsection 1 for the dissemination of a false adyertisement, 
unless the person has refused or neglected a request of the 
Commissioner of AgricUlture, Food and Rural Resources to 
furnish the commissioner the narne and post-office address of 
the manufacturer, packer, distributor. seller or adyertising 
agency residing in this State who caused the person to 
disseminate the adyertisement. 

§3555. Misbranded food 

A requirement made by or under authority of this chapt'er 
that anv word. statement or other information appear on the label 
is not met unless the word. statement or other information 
appears on the outside container or wrapper, if there is one, of 
the retail package of the article, or is easily legible through 
the outside container or wrapper. 

If an article is alleged to be misbranded because the 
labeling is misleading or if an advertisement is alleged to be 
false because' it is misleading, then in determining whether the 
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labeling or adyertisement is misleading, there must be taken into 
account, among other things, not only representations made or 
suggested by statement, word, design, deyice, sound or any 
combination thereof. but the extent to which the labeling or 
adyertisement fails to reyeal facts material in the light of the 
representations or material with respect to consequences that may 
result from the use of the article to which the labeling or 
adyertisement relates under the conditions of use prescribed in 
the labeling or adyertisement or under customary or usual 
conditions of use. 

A food is misbranded: 

1. False or misleading label. If its labeling is false or 
misleading in any particular: 

2. Sale under another name. If it is offered for sale under 
the name of another food or under a name not permitted by Title 
12. section 6112, for products containing or consisting of surimi: 

3. Imitation of another food. If it is an imitation of 
another food, unless its label bears, in type of uniform size and 
prominence, the word "imitation" and, immediately thereafter the 
name of the food imitated: 

4. Misleadi'ng container. If its container is so made, 
formed or filled as to be misleading: 

5. Label for package form. If in package form, unless it 
bears a label containing: 

A. The narne and place of business of, or sufficient 
information to identify, the manufacturer , packer or 
distributor: and 

B. An accurate statement of the quantity of the contents in 
terms of weight, measure or numerical count. Reasonable 
yariations must be permitted, and exemptions for small 
packages must be established by rules adopted by the 
Commissioner of Agriculture, Food and Rural Resources: 

6. Statements on label vlaced conspicuously. If any word, 
statement or other information, required by or under authority of 
this subchapter to appear' on the label or labeling, is not 
prominently placed on the paCkage with conspicuousness, as 
compared with other words, statements, designs or devices in the 
labeling, and in terms that render it likely to be read and 
understood by the ordinary indiyidual under customary conditions 
of purchase and use: 
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1. Conformity with prescribed definition and standard. If 
it purports to be or is represented as a food for which a 
definition and standard of identity has been prescribed by rules 
adopted pursuant to section 3504. unless it cqnforms to that 
definition and standard. and. in so far as may be required by the 
rules. the common names of optional ingredients. other than 
spices. flavoring and coloring, present in the food: 

8. Ouality below standard. If it purports to be or is 
represented as: 

A. A food for which a standard of quality has been 
prescribed by rules adopted pursuant to section 3504 and its 
quality falls below the standard. unless its label bears. in 
the manner and form specified by rules. a statement that it 
falls below the standards: or 

B. A food for which a standard or fill of container has 
been prescribed by rules adopted pursuant to section 3504. 
and it falls below the standard or fill of container 
applicable to the food. unless its label bears. in the 
manner and form specified by rules. a statement that it 
falls below the standard: 

9. Name of food and ingredients. If· it is not subject to 
subsection 7. unless it bears labeling clearly giying: 

A. The common or usual name of the food. if any: and 

B. In case it is fabricated from 2 or more ingredients. the 
common or usual name of each ingredient. except that spices. 
flavoring and COlorings. other than those sold as spices. 
flayoring and colorings. may be designated as spices. 
flayoring and COlorings without naming each. To the extent 
that compliance with the requirements of this paragraph is 
impractical or results in deception or unfair competition •. 
exemptions must be established by rules adopted by the 
Commissioner of Agriculture. Food and Rural Resources. The 
requirements of this paragraph do not apply to a carbonated 
beyerage, the ingredients of which haye been fully and 
correctly disclosed in an affidavit subscribed and SWOrn to 
by the manufacturer or bottler of th" ""rbonat"d beverage 
and filed with the COmmissioner: 

10. Dieta~ prQ]?erties. If it purports to be or is 
represented for special dietary uses, unless its label bears 
information concerning its vitamin, mineral and other dietary 
properties determined by the Commissioner of Agriculture. Food 
and Rural Resources. and by rules adopted as necessary, to fully 
inform purchasers as to the food's value for those uses: 
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11. Artificial flayoring and coloring. If it bears or 
contains any artificial flayoring. artificial coloring or 
chemical preseryative, unless it bears labeling stating the fact. 
If the artificial flavoring and artificial coloring declaration 
does not refer to the entire contents of the package. the words 
"artificial flayoring" and "artificial coloring" must follow 
immediately each of the ingredients of the package containing one 
or more of these substances. The common or usual name of any 
chemical preseryative must be immediately followed by the words 
"chemical preseryation". To the extent that compliance with the 
requirements of this subsection is impracticable. exemptions must 
be established by rules adopted by the Commissioner of 
Agriculture. Food and Rural Resources. This subsection. and 
SUbsections 7 and 9. with respect to artificial coloring. do not 

.apply to butter. cheese or ice cream: 

12. Monosodium glutamate. MSG. If a person sells, offers 
for sale Or seryes in any retail store, hotel. restaurant or 
other public eating place any food or food product. whether or 
not in package form, to which that person has added monosodium 
glutamate directly in crystal form. unless: 

A. The package in which that food or food product is 
offered for sale conspicuously bears a label or stamp 
indicating that the food or food product contains monosodium 
glutamate: 

B. When the food or food product is offered for consumption 
and is not packaged, a conspicuous label or sign is placed 
on the food, immediately next to the food, immediately next 
to the food's listing on the menu. or in an open manner 
where the food order or food product is obtained, indicating 
that the food or food product contains monosodium glutamate: 

= 
C. There is a conspicuouslY displayed directory to which 

~ customers can refer for information on the contents of 
unpackaged products offered for sale: or 

13. Post-harvest treatments. If it is fresh produce that 
i~ sold or offered for sale at a retail outlet. whether or not it 
is paCkaged or in a container, and has been treated with a 
post-harvest treatment. without meeting the requirements in 
paragraphs A to C. 

For purposes of this. section. "post-harvest treatment" means a 
treatment added or applied to fresh produce after harvest and 
identified by rule as a post-haryest treatment and waxes that 
contain one or more post-harvest treatments. 
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A. The owner or manager of a retail outlet shall ensure 
that one conspicuous sign is displayed that reads: "Produce 
in this store may haye been treated after haryest with one 
or mQre PQst-haryest treatment:;;," 

B, The Owner or manager of a retail outlet Shall ensure 
that infQrmation identifying the specific post-haryest 
treatments used. and the specific items Qf prQduce that were 
treated. i:;; ayailable to the public within 48 hours of a 
request, 

C, The owner or manager of a retail outlet shall ensure 
that produce without .pos:-harye~t treatme~t. as d?termined 
by the commissioner. l.S l.dent1hed by a S1gn conbguous to 
the specific produce. 

§3556. MSG violation 

Notwithstanding other penalties proyided in this chapter. a 
person whQ yiQlates section 3555. subsectiQn 12 fQr the first 
time must he issued a warning only. A person whQ violates 
section 3555. subsection 12 for a 2nd Qr subsequent time commits 
a ciyil yiolation fQr which a forfeiture not to exceed $100 may 
be adjudged, 

§3557. Addition of certain substances limited 

Any, pQisonQus or deleterious substance added tQ any fOQd. 
except if the substance is required in the productiQn of the fQQg 
Qr can not be aYQigeg by gOQg manUfacturing practice. is geemeg 
unsafe fQr purpQses of the appliCation of section 3553, 
subsectiQn L Paragraph B: but if the substance is required Qr 
Can not be aYQigeg. the CQmmissiQner of Agriculture. Foog ang 
Rural ResQurces Shall adopt rule:;; limiting the quantity in Qr on 
the foog or to the extent the cQmmissioner fings necessary for 
the protection of public health. ang any quantity exceeQing the 
limits agopted is deemeg unsafe fQr purposes Of the appliCation 
of section 3553. SUbsection I. paragraph B. While such a rule is 
in effect limiting the quantity of a substance in the case of any 
fOQg. the foog may not. by reason of bearing or containing any 
agded amount of the substance. be considereg to be adulterated 
within the meaning of section 3553. subsection I, Paragraph A, In 
geterminingthe quantity of the aggeg substance to be tolerateg 
in or on gifferent articles of foog. the Commissioner of 
Agriculture, Food and Rural Resources Shall take into account the" 
extent to which the use of the substance is requireg Or Can not 
be ayoigeg in the production of each article ang the other waYs 
in which the consumer may be affecteg by the same or other 
poisonous or deleterious substances. 
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§3558. Articles detained. embargoed and condemned 

Wheneyer a guly authorizeg agent of the Commissioner of 
Agriculture. Food ang Rural Resources finds or has reason to 
belieye that any fQog is adulterated. or so misbrangeg as to be 
gangerous or fraugulent. within the meaning of this chapter, the 
COmmissioner maY issue an order detaining or embargoing that foog 
to any person or persons with possession or control of the food, 
and may affix or require the person or persons to whom the order 
is directeg to affix to the article a tag or other appropriate 
marking. giying notice that the article is or is suspected of 
being. agulterateg or misbrangeg and haS been getained or 
embargoeg. ang warning all per:;;ons not to remoye or gispose of 
the article by sale or otherwise until permission for removal or 
disposal is giyen by the agent or the court, It is unlawful for 
any person to remove or dispose of a detained or embargoed 
article by Sale or Qtherwise withQut permi:;;sion Qf the agent or 
the court, Orgers relating to getentiQn ang embargo i:;;sueg 
pursuant to this chapter may not be considered licensing or an 
adjugicatQry proceeding, as thQse terms are gefineg by the Maine 
Administratiye Procedure Act, 

When an article getained Qr embargQed under the preceging' 
Paragraph has been fQung by an agent tQ be agulterateg or 
misbrangeg, the agent 'shall petition the prQper officer of' the 
District Court or Superior CQurt in whQse jurisgiction the 
article is getained or embargQed for a libel for cQndemnatiQn of 
the article, When the agent haS fQund that an article SQ getaineg 
Qr embargQeg is nQt adulterateg or misbrangeg. the agent shall 
remQye the tag or'other marking, 

If the cQurt fing:;; that a getaineg or embargoeg article is 
agulterated 'or misbranged. the article must. after entry of the 
decree. be destroyed at the expense of the claimant of the 
article. unger the sllperyision Of the agent. and all cOllrt costs 
ang fees, ang storage ang Qther proper expen:;;es, must be taxed' 
against the claimant Qf the article or the claimant's agent. When 
the agulteration or misbranging Can be correcteg by proper 
labeling or prQcessing Qf the article. the cQurt, after entry Of 
the decree and after costs, fees ang expenses haye been paid ang 
a goog and sufficient bond. cQnditiQneg that the article is :;;0 
labeleg Qr prQcesseg. haS been executeg. maY by Qrder direct that 
the article be geliyereg tQ the claimant for labeling 'or 
processing under the supervision of an agent of the Commissioner 
Qf Agricllltllre, Foog ang Rllral ReSQllrCeS, The expense of the 
sllperyisiQn mllst be paig by the claimant. The bond mll:;;t be 
retllrned to the claimant of the article Qn representation to the 
cOllrt by the CQmmiSSiQner of Agriclllture. FoOg and Rural 
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Resources that the article is no longer in violation of this 
chapter, and that the expenses of supervision have been paid. 

If the Commissioner of Agriculture, Food and Rural Resources 
or any of the commissioner's authorized agents find in any room, 
building, vehicle of transportation or other structure any meat, 
sea food, poultry, vegetable, fruit or other perishable articles 
that are unsound or contain any filthy, decomposed or putrid 
substance or that may be poisonous or deleterious to health or 
otherwise unsafe, the same being declared to be a nuisance, the 
commissioner or the commissioner I s authorized agent shall 
immediately condemn or destroy the article, or in any othec 
manner cender the article unsaleable as human food. In the event 
that any food found on any vehicle of transportation is detained, 
embargoed, condemned or destroyed under any of the provisions of 
this section by the COmmissioner or the commissioner's authorized 
agents, the commissioner shall immediately notify the consignor, 
consignee and the carrier of the action taken and the amount and 
kind of goods detained, embargoed, condemned or destroyed. 

§3559. Storage and transportation of frozen foOds 

No person, firm or corporation engaged in the business of 
freezing, storing or transporting frozen foods may store or 
tcansport those foOds within this State unless they are stored or 
transported under' suitable refrigeration that ensures good 
keeping gualities and under temperatures and holding conditions 
approved by the COmmissioner of Agriculture, Food and Rural 
Resources, 

The commissioner may, in a manner consistent with the Maine 
Administrative Procedure Act, after public hearings, adopt 
reasonable rules for the storing and transportation of frozen 
foods, including temperature control, sanitation and other 
matters in accordance with recognized standards necessary for the 
protection Of public health and the preservation of those foods 
in wholesome condition. 

Any person, firm or corporation whO violates this section or 
any rules adopted under this section must be puniShed by a fine 
of not more than $100 for the first offense, and by a fine of not 
less than $100 nor more than $500 for each subseguent offense. 

Nothing in this section applies to delivery by a retailer to 
the home of the purchaser, 

§3560. Packing of food: permit: inspection 

The Commissioner of Agriculture, Food and Rural Resources 
shalL upon application for permit and receipt of a fee the 
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commissioner deems necessary from any food packer 9r processQr « 

inspect all operations of the packer or processor for complian7e 
with this chapter and" diligently enforce the law, Each permIt 
must Covec one group of buildings constituting a packing plant in 
one location. 

Only the holder of a permit under this section may mark or 
label any food so inspected as packed or processed or inspected 
and passed under this chapter. 

The Commissioner of Agriculture, Food and Rural Resources 
may, in a manner consistent with the Maine Administrative 
Procedure Act as to adjudicatory proceedings, refuse to renew, 
and the Administrative Court, in a manner consistent with the 
Maine Administrative Procedure Act, may revoke the permit if 
there is a lack of compliance with this chapter, The commissioner 
shall adopt rules to implement this section, The rules must 
include charges as are reasonable and covae the cost of the 
service rendered. All fees and all money collected under this 
section foe services rendered by the commissioner. must be paid to 
the Treasurer cif State. The fees and money are appropriated for 
the purposes of this section. 

The Commissioner of Agriculture, Food and Rural Resources 
may employ agents and assistants, subject to the Civil Service 
Law, and make purchases necessary to carry out this section. 

§3561. Sale of horsemeat 

No pecson. firm, corporation or officer, agent or employee 
of a person, firm or corporation within the State may transport, 
receive for transportation, sell or offer foe sale or 
distribution any eguine meat Or food products of eguine meat 
unless the' eguine meat is plainly and conspiCUOUSly labeled. 
marked, branded and tagged "ho[semeat" or "ho.rsem.eat. prOd."cts H

; 

or may serve, expose or offer for sale or d1str1but1oP 1D any 
public place or elsewhere, any eguine meat or products containing 
eguine meat unless the eguine meat is conspicuously branded and 
labeled and a notice containing the words "horsemeat and 
horsemeat products SOld here" is conspicuously displayed in the 
place of business so that the purchaser may have knowledge of the 
facts of the article purchased, 

Whenever any person, firm or corporation within the State 
sells. ships or delivers to a purchaser within the State any 
eguine meat or food products of eguine meat, that person. firm or 
corporation shall deliver to the· purchaser an invoice Or bill 
showing the character of the meat. This paragraph does not apply 
to sales made at retail. 

Page 343-LR3102(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

The Commissioner of Agriculture. Food and Rural Resources 
shall by adequate inspection see that the requirements of this 
section are carried out. 

Any person. firm or corporation who violates apy of the 
provisions of this sectiop must be punished by a fine of not more 
than $100 for the first offepse and by a fipe of not more than 
$200 for each subsequent offense. and the District and Superior 
Courts have concurrent jurisdiction over the offense. 

SUBCHAPTER III 

LICENSING 

§3601. License required 

No person. firm or corporation may operate a food 
establishment. food salvage establishment or act as a salvage 
brOker unless licepsed for that purpose by the Commissioner of 
Agriculture. Food and Rural Resources, In the case of retail food 
establishments. licenses issued must be displayed in a place 
visible to customers or other persons using a licensed 
establi shment. 

In addition to the sanctions authorized in section 3507 and 
3508. any person. firm or corporation who violates this licensing 
reguirement or any condition placed on any license required under 
this section COmmits a civil violation for which a forfeiture of 
not less than $10 or more than $500 must be adjudged for the 
first offense and not less than $100 or more than $500 must be 
adjudged for subsequent offenses. and the commissioner may 
suspend, r~YQke or refuse to renew any license required under 
this section in accordance with Title 5. chapter 375. subchapter 
V. Each day any person. corporation. firm or copartnership 
operates without obtaining a license constitutes a separate 
offense. 

§3602. Fees 

1. Application and renewal. Each application for. or 
renewal of. a license to operate a food establishment must be 
accompanied by a fee. based on the number of employees as follows: 

A. For 0 to 10 employees. $10; 

I!. [Q[ n !;Q 25 !:lmplQY!:leli, al3Q1 Slng 

C. [Q[ 26 Q[ m2[e !:lmplQyeeli, allQQ. 
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2. FQog salvage. Each applicatiQn fQr, Qr reD!:lwal QL a 
liC!:lnli!:l !;Q QPHSlt!:l a fQQg lialvage elitSlb1iGhm!:lnt Qr tQ act ali a 
lialVSlg!:l brQker mUlit be accQmpanieg by Sl f!:l!:l, nQt tQ !:lKc!:led nQ, 
ge!;!:lrmined by th!:l CQmmissiQner of Agricultur!:l, FQQd ang Rural 
Resources, 

3. R!:lfunds ang t[ansf!:lrs: General Fung. NQ fee is 
refungabl!:l. A licens!:l iii no!; assignabl!:l Qr transferable. F!:les 
cQllec!;eg by th!:l cQmmiIiSiQn!:l[ purfiUant tQ !;hili liectiQn must b!:l 
gePQliit!:lg in th!:l Gen!:l[al [ung. 

4. RlilinliPlilctiOD required fQ[ violations. If, uPQn 
inspec!;iQn, !;h!:l CQrnmilisioner of Agricul!;u[e, [QQg ang Rural 
ResQurceli fings a lic!:lns!:l!:l unger this chap!;e[ tQ b!:l in viola!;iQn 
Qf [equir!:lm!:lnts Qf !;hili chapt!:lr Qr [ul!:ls adQpt!:lg under thili 
chapter, the cQuunissioner shall issue a written citation 
delicribing th!:l viQlatiQn, the [!lguireg cQU!:lctiV!:l actiQn tQ b!:l 
tSlk!:ln by !;h!:l lic!:lnse!:l Slng th!:l gat!:l by which !;h!:l cQU!:lction mus!; 
b!:l mad!:l. If !;h!:l cQ[r!:lc!;iV!:l SlctiQn has PQ!; b!:len tak!:ln within the 
lipecifieg P!:lriQg Slng a 3rg inspectiop is required in any Qne 
Y!:lSlr, !;h!:l cQmmiliSiQn!:lr mSlY charg!:l !;h!:l lic!:lnse!:l a reipsp!:lctiQn f!:le 
PQ!; tQ eXC!:l!:lg al5Q. Th!:l CQrnmissiQne[ shall no!;ify th!:l licensee in 
wri!;ipg SlbQu!; !;he reinsp!:lction fee at th!:l !;ime th!:l Qrigina1 
citation is issued. 

§3603. Issuanc!:l of lic!:lns!:ls 

Th!:l CQmmissiQne[ Qf Agricultur!:l, [QQd Slnd Rural ResQurc!:ls 
ShSlIL within 3Q gSlYS follQwing r!:lceipt Qf application for a 
licens!:l !;Q QPerate a fQQg elitablilihment or a fQQg salvage 
!:ls!;ablishment Qr !;Q SlC!; as a sSlIVSl9!:l brQker, issu!:l !;h!:l 
appropriat!:l license if the applicant iii in compliance with thili 
chap!;!:lr ang any rules agQP!;eg by !;he CQmmiSliiQn!:lr. If any 
applicant. UPQn insp!:ldiQn by th!:l CQmmililiiQP!:lr, iii found PQ!; tQ 
m!:le!; th!:l r!:lquir!:lmen!;s Qf this chap!;er Qr rul!:ls agopt!:lg unger thili 
chap!;er, the cQrnmissiQn!:lr may issu!:l eith!:lr a t!:lmpQrary lic!:lns!:l 
fQ[ Sl sp!:lcifi!:lg p!:lriQd nQ!; tQ exce!:ld 9Q gaYIi, guring which tim!:l 
cQu!:lctiQns sp!:lcifi!:lg by !;he cQrnmissiQn!:l[ mUlit b!:l mage by the 
applican!; fQr cQmplianc!:l, Qr a cQngi!;iQnal lic!:lps!:l liet!;ing fQrth 
cQngi!;iQns !;hSl!; mus!; b!:l met by !;h!:l SlPplicant !;Q !;h!:l sa!;isfac!;iQn 
of the commissioner, 

A full licens!:l is valig for on!:l Y!:la[ fmm gat!:l Qf issuanc!:l 
apd !;he pr!:llic[ib!:lg fee must accQmpapy !;h!:l applica!;iQn for 
lic!:lns!:l. Licens!:ls may b!:l ren!:lw!:lg UPQn applica!;iQn ang payment Qf 
the annual fee, subject to the COmmissioner's rules. Licenses 
!:l[tQneously ilisued by !;he CQmmililiiQner a[!:l VQid and must b!:l 
return!:ld !;Q th!:l cQrnmissiQn!:lr QP gemapd. 
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The commissioner shall notify license holders not less than 
30 days prior to the expiration of their licenses and provide 
them with any necessary relicensure forms. 

§3604. E~ceptio~ 

Any establishment subject to this chapter and chapter 219 is 
required to have only one license and that license must be issued 
on the predominate portion of the establishment's business. 

§3605. Licensing conditions 

Notwithstanding allY other prOYJ.SJ.OIlS of this chapter, the 
COmmissioner of Agriculture, Food and Rural Resources may issue a 
license required under section 3601 Oil the basis of an inspection 
performed by an inspector who works for and is compensated by the 
municipality in which the establishment is located, but only if 
the following conditions have been met. 

1. Adopted rules: code of standards. The municipality 
involved has adopted a set of rules, ordinances or other code of 
standards for the establishments that has been approved by the 
commissioner and that is consistent with the rules used by the 
commissioner for the issuance Of the licenses in effect at the 
time of inspection. 

2. Inspection to ascertain intent. The commissioner may 
from time to time inspect the municipally inspected 
establishments to ascertain that the intent of these statutes is 
being followed. 

3. Inspection reports. The municipality shall furnish the 
COmmissioner copies of its inspection reports relating to the 
inspection Oil a monthly basis~ 

4. Charge. Municipalities may not charge the commissioner 
for performing the inspectiolls. 

5. License fee. When a license is issued on the basis of a 
municipal inspection as specified in this section, the 
requiremellt for payment of a license fee to the COmmissioner as 
set forth in section 3602 is waived. The licensee shall pay the 
cOmmissioller a sum not to exceed $5 to support the costs of 
mailing and handling. 

6. Licenses. Licenses issued under this section must be 
displayed. renewed and in every other way treated the same as 
licenses issued under this chapter on the basis of inspectioll by 
the commissioner, 
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CHAPTER 219 

EATING ESTABLlSBMKNTS AND CAMPING AIlKAS 

§3701. Definitions 

As used in this chapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. cam,ping area. "Camping areaU means, in addition to the 
generally accepted interpretatiOlls. seashore resorts, lakeshore 
places. picnic and lunch grounds or other premises where tellts or 
recreational vehicles are permitted to be parked for compellsation 
either directly or illdirectly. 

2. Catering establishments. "Catering establishments" 
means any kitchen.. commissary or similar place in which food or 
drink is.prepared for sale or service elsewhere or for service OD 

the ,premises during special catered events, 

3. Cottage. "Cottage" means a single structure where 
sleepillg accommodatiolls are furnished to the public as a business 
for a day. week or month. but not for more than the entire sUmmer 

4. Eating and lodging places or lodging place. "Eating and 
lodging place or lodging place" mealls every building or structure 
or any part of a building or structure kept. used as. maintained 
as. advertised as or held out to the PUblic to be a place where 
eatillg and Sleeping or sleeping accommodations are furnished, to 
the public as a business. inclUding hotels. motels. guest homes 
ana cottages. 

5. Eating establishment. "Eating establishmellt" means any 
place where food or drink is prepared and served. or served to 
the Pllblic for consumption on the prem! ses. or catering 
establishments. or establishments dispensing food from vending 
machines. or establishments preparing foods for vending machines 
dispellsing foods other than ill original sealed packages. 
including hotels. motels. boarding homes. restaurants. mobile 
eating places. coffee shops. cafeterias. short order cafes. 
luncheonettes. grills. tearooms. sandwich shops. soda fountains. 
bars. cocktail lounges. night clubs. roadside stands. industrial 
feeding establishments. private or public illstitutions routinely 
serving foods. retail frozen dairy product establiShments. 
airports. parks. theaters. vacation camps or any other catering 
or nonalcoholic drinking establishments or operations where food 
is prepared and served or served for consumption on the premises. 
or catering establishments where food is prepared. or where foods 
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are prepared for vending machines dispensing food other than in 
original sealed packages. 

6. Mobile eating place. "Mobile eating place" means a 
mobile vehicle designed and constructed to transport, prepare, 
sell or serve food at a number of sites and capable of being 
moved from its serving site at any time. 

7. Recreational camp. "Recreational camp" means and 
includes day camps, boys' and girls', family, hunting, fiShing 
and similar camps. 

8. Retail frozen dairy product establishment. "Retail 
frozen dairy product establishment" means any place, premise or 
establishment and any part thereof where frozen dairy. products, 
such as ice cream, frozen custard, ice milk. sherbet, ices and 
related food products are prepared for consumption on or off 
premises. 

9. Sanitarian_ "Sanitarian" means a person whose education 
and experience in the biological and sanitary sciences qualify 
the person to engage in the promotion and protection of the 
public health. A sanitarian applies technical knowledge to solve 
problems of a sanitary ·nature and develops methods and carries 
out procedures for the control of those factors in the 
environment that affect health, safety and well-being. 

10. Vending machine.- "Vending machine" means any 
self service device offered for public use that, upon insertion 
of a coin, coins or token or by other similar means, dispenses 
unit servings of food without the necessit;y of replenishing t;he 
device bet;ween vending operat;ions. 

11. Vending machine establishment. "Vending machine 
establishment" means any est;ablishment; preparing foods for 
vending machines dispensing foods ot;her t;han in original sealed 
packages. 

§37Q2. License regyired 

No person, corporation, firm or copartnership may conduct, 
cont;rol, manage or operate, for compensat;ion, direct;ly or 
indirec!;ly, any eating est;ablishment;, eating and lodging place, 
lodging place, recreational camp or camping area, unless it is 
licensed by the depart;ment. Licenses issued must; be displayed in 
a place readily visible t;o cust;omers or ot;her persons using a 
licensed establishment. 

If a Camping area consist;s of 5 or more t;ent;s or 
recreat;ional vehicles on a commercial lot; it; is presumed t;hat; the 
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owner or rent;er of t;he lot is receiving compensation for the use 
·of a camping area. The presumption is negat;ed if the owner or 
rent;er present;s a preponderance of evidence to t;he contrary. 

§3703. Applicant 

Any person, corporat;ion, firm or copartnership desiring a 
license shall submit; satisfact;ory evidence of abilit;y t;o comply 
wit;h t;he minimum st;andards of t;his chapter 'lnd rules adopted 
under t;his chapter. 

§3104. Licensing procedures 

1. Annual license. The department shall. within 30 days 
following receipt of application, issue an annual license to 
operate any eat;ing est;ablishment;, eating and lodging place, 
lodging place, recreat;ional camp or camping area t;hat; complies 
with this chapt;er and the rules adopted by the department;. 

2. Conditional license. When any applicant is found, based 
upon an inspection by t;he department; or by municipal inspection 
made according to sect;ion 3711, not; in compliance wit;h the 
reguirement;s of this chapter or departmental rules adopted and 
approved pursuant to section 3706 or section 3711, subSect;ion 1, 
t;he department; may refuse issuance of the initial license, but; 
shall issue a conditional license, except when conditions are 
found that; present a serious danger to the health and safet;y of 
t;he public. A conditional license may not; exceed 90 days. Failure 
by the Conditional licensee t;o meet t;he conditions specified by 
the department; permit;s the degartment to void the conditional 
license. The conditional license becomes void when the 
depart;ment; has delivered in hand or by certified mail a writ;ten 
not;ice to t;he condit;ional licensee or, if t;he licensee can not be 
reached for service in hand or by cert;ified mail, has left not;ice 
of its act;ion at t;he facilit;y. 

3. E:q>iration dates. The department; may redistribute 
expiration dates for new and renewed licenses to provide for 
comparable dist;ribution of licenses on a guart;edy basis 
t;hroughout; t;he year and shall prorate the fees for licenses wit;h 
a t;erm less or more than one year. The prescribed fee must; 
accompany t;he applicat;ion for a new license, or t;he renewal of a 
license. 

4. Renewals. Licenses must; be renewed upon applicat;ion for 
renewal and upon payment of t;he prescribed fee and subject; to 
compliance wit;h rules of t;he depart;ment and wit;h this chapter. 
The depart;ment; shall provide licensees wit;h notice of t;he need 
for renewal and necessary forms no less than 30 days prior t;o the 
expirat;ion of t;he license. 
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5. Other laws awly. The issuance of the license proyided 
for in this section does not proyide exemption from other state 
or local laws. ordinances or rules. 

6. Erroneous issuance. Licenses erroneously issued by the 
department are yoid and must be returned to the department on 
demand in a notice ·deliyered by hand or by certified mail to the 
licensee. 

7. Revocation. For cause. the department may reyoke or 
suspend any license issued under this chapter. When the 
department belieyes a license should be suspended or reyoked. it 
shall file a complaint with the Administratiye Court in 
conformity with the Maine Administratiye Procedure Act. A person 
aggrieyed by the refusal of the department to issue a license may 
request a hearing in conformity with the Maine Administratiye 
Procedure Act. 

If. upon inspection. conditions are found that yiolate this 
chapter or rules adopted under this chapter. or that may endanger 
the life. health or safety of persons living in or attending any 
licensed establishment under this chapter. the department may 
request an emergency suspension of license of the Administratiye 
Court pursuant to Title 4. section 1153. and the court may grant 
suspension· subject to reinstatement following a. hearing before 
the court if cause is not shown. 

§3705. Fees 

Each application for. or for renewal of. a license to 
operate an eating establishment. eating and lodging place. 
lodging place. recreational camP or camping area must be 
accompanied by a fee. appropriate to the size of the 
establishment. place. camp or area of the licensee. determined by 
the department and not to exceed the fees listed below. All fees 
collected by the department must be deposited in the General 
Fund. No fee may be refunded. No license may be assigned or 
transferred. The fees may not exceed: 

1. Schools. For the following. $40: 

A. Public schools goyerned by a school board of an 
administrative unit: 

B. Private secondary schools approyed for tuition when 
school enrollments are at least 60% publicly funded stUdents 
as determined by the preyious school year's October to April 
aye rage enrollment: and 
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C. Schools operated by an agency of State Goyernment for 
the education of children in unorganized territories: 

2. Certain eating establishments, For each inspection for 
any eating establishment that is located in a municipality that 
requires local inspections of eating establishments. SlO: and 

3. Other establishments. places or camps. For all other 
establishments. places and camps not included in subsection 1 or 
2. $125. 

All fees under subsections 1 to 3 are for the license. 2 
licensure inspections and one follow-up inspection. When 
additional inspections are reguired to determine an applicant f s 
eligibility for licensure. the department may establish by rule 
an additional $20 fee to coyer the costs of each additional 
inspection or visit. Failure to pay charges within 30 days of 
the billing date is grounds for reyocation of the license. unless 
an extension for a period not to exceed 60 days is granted in 
writing by the commissioner, . 

§3706, Rules 

The department may adopt and enforce all necessary rules for 
the administration of this chapter. and may rescind or modify the 
rules from time to time as may be in the public interest. and not 
in conflict with any of the proyisions of this chapter. 

§3707. Right of entry and inspection 

The department and any duly designated officer or employee 
of the department haye the right. without an administratiye 
inspection warrant. to enter upon and into the premises of any 
establishment licensed pursuant to this chapter at any reasonable 
time in order to determine the state of compliance with this 
chapter and any rules in force pursuant to this chapter. The 
department shall inspect the premises of any establishment 
licensed under this chapter at least annually. The right of 
entry and inspection extends to any premises that the department 
has reason to belieye is being operated or maintained without a 
license but no entry and inspection of any premises may be made 
without the permission of the owner or person in charge unless a 
search warrant is obtained authorizing entry and inspection. The 
department and any duly designated officer or employee of the 
department do not haye the right to enter. for inspection under 
this chapter. upon and into the premises of any establishment 
that is licensed unde~ chapter 217. 

§370a. Departmental·enforcement 
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1. Authorization. The department may impose one or more of 
the following sanctions when a violation of this chapter, or 
rules adopted pursuant to this chapter, occurs and the department 

,determines that a sanction is necessary and appropriate to ensure 
compliance with state licensing rules or to protect the public 

lliti\llh... 

A. The department may impose penalties for violations of 
this chapter, or the rules adopted pursuant to this chapter, 
on any eating establishment, eating and lodging place, 
lodging place, recreational camP or camping area. The 
penalties may not be greater than $50 for each violation. 
Each day that the violation remains uncorrected may be 
counted as a separate offense. Penalties may be imposed for 
each violation of the rules. 

B. The department may direct an eating establishment, 
eating and lodging place, lodging place, recreational camp 
or camping area to correct any violations in a manner and 
within a time frame that the department determines is 
appropriate to ensure compliance with state rules or to 
protect the public health. Failure to COHect violations 
within the time frames constitutes a separate violation. 

2. Schedule of penalties. The department shall establish a 
schedule of penalties according to the nature and duration o~ the 
violation. 

3. Enforcement and appeal. Enforcement and appeal of this 
section is as follows. 

A. The department may impose any fine in conformity with 
the Maine Administrative Procedure Act, Title 5, chapter 
375, subchapter IV, providing the licensee the opportunity 
for an administrative hearing. 

B. Licensees that are fined pursuant to this section are 
required to pay the department the amount of the penalties. 
If a licensee has not paid any collectible fines by the time 
of its license renewal, the department may collect the fines 
by requiring their payment prior to the processing of any 
license renewal application. An appeal of the department' s 
decision to fine a licensee stays the collection of any 
fine. Interest accrues on fines at a rate described in 
Title 14, section 1602 prior to the completion of any 
anneal. After the completion of any appeal process or after 
any appeal period has passed, interest accrues pursuant to 
Title 14, sectiori l602-A. 

§3709. Penalt.Y 
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Any person, corporation, firm or copartnership that operates 
any eating establishment, eating and lodging place, lodging 
place, recreational CamP or camping area without first obtaining 
a license as required by this chapter must be punished, upon 
conviction, by a fine of not less than $10 nor more than $100, 
and upon 2nd or subsequent conviction, must be punished by a fine 
pf P9t less than $100. Each day a perspn, corporation, firm' or 
cppartnership pperates withput Obtaining a li~ense constitutes a 
separate Qffense. 

§3710. Attorney General's authority 

In the event Qf any viplation Qf this chapter or' any rule 
adopted pursuant tQ this chapter, the Attorney General may seek 
tp enjpin a further violation. in addition to any pther remedy. 

§3711. Municipal inspectiQns 

Notwithstanding any other prov~s~on of this chapter, the 
department may issue a license to an eating establishment, eating 
and lodging place, lodging place, recreatipnal camp pr campi'ng 
area Qn the basis Qf an inspection performed by an inspector wbQ 
wprks En and is cpmpensated by the municipality in which the 
establishment is located, but only if the fol1pwing cpnditions 
are met, 

1. lIdppted rules: code of standards. The mun'icipality 
involved has adopted a set of rules, ordinances or other cQde pf 
standards for eating establishments, eating and Ipdging places, 
lodging places, recreational camps or Camping areas that has been 
approved by the department and that is consistent with the rules 
used by the department fpr the issuance pf licenses in effect at 
the time of inspection. 

. 2,. Oualified to m~e ins,,?ctions. NQ municipally emplpyed 
san~tar1ans may perfprm ~nspect~ons under the provisipns pf this 
chapter unless certified as qualified by the cpmmissioner. 

3. Inspectipn to ascertain intent. The department may from 
time tp time inspect the municipally inspected establishments tp 
ascertain that the intent of these statutes i" being fQllpHed. 

4. Inspection repprts. The municipality shall furnish the 
department copies pf its inspectipn repprts relating to 
inspections under this sectipn on a monthly basis. 

5. Charge. Municipalities may PQt charge the department 
fpr perfprming inspections under this section. 
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6. License fee. When a license is issued Qn the basis Qf a 
municipal inspectiQn as specified in this sectiQn, the 
requirement fQr payment Qf a license fee tQ the department as set 
fQrth in sectiQn 3705 is waived. The licensee shall pay the 
department a Sum nQt tQ exceed $10 tQ supPQrt the CQsts Qf 
mailing and handling. 

7. Licenses. Licenses issued under this section must be 
displayed, renewed and in every Qther way treated the same as 
licenses issued under this chapter Qn the basis Qf inspectiQn by 
the department. 

8. Certification. CertificatiQn Qf municipally emplQyed 
sanitarians must be in accQrdance with standards set by the 
cQmmissiQner and must be fQr a periQd Qf 3 years. 

§37l2. Exceptions 

Private hQmes are nQt lQdging places nQr are they subject tQ 
a iicense if nQt mQre than 3 rQQms are let, 

A license is not required fQr dQrmitQries Qf charitable, 
educatiQnal Qr philanthrQpic institutiQns, fraternity ang 
sQrQrity houses affiliated with egucatiQnal institutiQns, nQr fQr 
private hQmes useg in emergencies fQr the aCCOmmQdation Qf 
persons attending cQnventions, fairs Qr similar public 
gatherings, nor for tempQrary eating and logging places for the 
those persQns, nor for railrQad dining Qr buffet cars, nor fQr 
cQnstructiQn camps, nQr fQr bQarging houses ang camps cQnducted 
in connection with woog cutting and lQgging operations, nQr fQr 
any boarging care facilities Qr children's homes that are 
licensed under sectiQn 8951 Qr under Title 22-A, sectiQn 6151. 

Cottages are nQt lQgging places nQr are they subject tQ a 
license if not more than 3 cottages are let. 

StQres Qr Qther establishments where bQttleg SQft drinks Qr 
ice cream is SQld for cQnsumptiQn frQm the original cQntainers 
only and where nQ tables, chairs, glasses or other utensils are 
provided in connectiQn with the sale, are not eating places 
within the meaning of this chapter. At these establishments, 
~tr8wS or spoon~ m8Y he provided to aid in the consumption of the 
bottled soft drinks or ice cream, if they are supplied in 
Qriginal ingividual single service sterile packages. 

Nonprofit organizatiQns inCluding, but nQt limited tQ, 4-H 
Clubs, SCQuts and agricultural sQcieties are exempt frQm 
gepartment rules relating tQ dispensing fQQds and nQnalcohQlic 
beverages if they hQld 12 or fewer public events or meals within 
one calendar year. 
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CBAP'l'ER 221 

MASS GATHERINGS 

S380l. Permit required 

1. Hazard. The Legislature fings that mass QutgQor 
gatherings frequently create a hazarg to the public health, 
safety ang peace. Accordingly, it is geemeg tQ be appropriate ang 
in the interest of the public welfare tQ regulate the conduct of 
those gatherings in order to protect the public health ang safety. 

2. Mass QutdQQr gatherings. For the purposes Qf this 
a mass QutgQQr gathering means any gathering held 

outdoQ{s with the intent tQ attract the continueg attengance of 
2,000 Qr mQre persQns for 12 or more hQurs. 

3. Permit required. No persQn. corpQration, partnership, 
association Qr group Qf any kind may spQnsor, prQmote or conguct 
a mass outdQQr gathering unless a permit has been Qbtained frQm 
the sommissioner. 

S3802. Permit issuance 

1. Written application. The commissioner shall issue a 
permit for a mass outdOQr gathering upon receipt Qf a written 
applicatiQn unless, after the cQnsideration of the factors listed 
in subsection 2, it appears tQ the commissiQner within a 
reasonable certainty that the gathering will present a grave and 
imminent danger to the public health Qr to the public safety. 

2. COmmissioner's determinatiQn. In determining whether 
there exists a reasonable certainty that the gathering will 
present a grave and imminent ganger to the public health or 
safety, the commissioner shall cQnsider the nature Qf the 
gathering and the availability Qf: 

A. An agequate ang satisfactory water supply ang facilities: 

B. Agequate refuse storage ang disPQsal facilities: 

C, Sleeping areas ang facilities; 

D, WhQlesome ang sanitary fOQd service: 

E. Adequate megical supplies and care; 

F. Agequate fire protection: 
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G. Adequate police protection; 

H. Adequate traffic control; and 

I. Any other matters that affect the security of the public 
health or safety. 

3. Plans: cooperation. In its review of applications for 
permits for the holding or promoting of a mass outdoor gathering. 
the department may require any plans. specifications and reports 
necessary for a proper review. In its review of applications. as 
well as in carrying out its other duties and functions in 
connection with a gathering. the department may request. and must 
receive from all public officers. departments and agencies of the 
State and its political subdivisions any cooperation and 
assistance that is necessary and proper. No permit may be issued 

. by the department until the commissioner or the commissioner's 
designee has discussed the application with the municipal 
officers of the municipality in which the event is intended to be 
.!!..e..l.J;h 

4. Permit denied: appeal. An applicant who has been 
aggrieved by the department' s decision to deny a permit under 
this chapter may file within 5 days of the notice of the denial. 
a complaint with the Administrative. Court. as provided in Title 
5. chapter 375. The applicant must be granted a prompt hearing 
before the Administrative Court for reconsideration of the denial. 

5. Municipal ordinances. The requirements of this chapter 
and of the rules' adopted under this chapter are minimum 
requirements. Nothing in this chapter precludes a municipality 
from enforcing any ordinance or rule. that is more stringent than 
the requirements of this chapter or of the rules adopted under 
this chapter. 

§3803. Permit. bond 

The department may require. prior to the issuance of a 
permit. that the applicant furnish to the department a bond of a 
surety company qualified to do business in this State in an 
amount as the department determines. but in no event more than 
$5.000. to ensure the public peace. safety and compensation of 
damage to property. public or private. Cash or negotiable 
securities of equivalent value may be furnished in lieu of the 
bond. The bond must guarantee cleanup by the applicant of the 
area used for the mass gathering. compliance by the applicant 
with any applicable state or local law or rule. and payment by 
the applicant of all' proper claims against the applicant for 
damage to real or personal property in the municipality for which 
the permit is issued and arising out of facts done or omitted to 
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be done by the applicant. the applicant' s agents or employees. 
Any person having a claim may bring an action upon the bond in 
the Superior Court of the county in which the municipality is 
located within one year of the occurrence of the act complained 
of. In furnishing a bond. the applicant is deemed to have 
appointed the surety company as agent for the service of process 
upon the applicant or if cash or securities are supplied in lieu 
of a bond. the applicant shall in writing appoint an agent for 
the service of process. irrevocably. for the term within which 
action may be brought before any permit is issued. 

§3804. Permit fee 

The fee for a permit issued under this chapter is $100 and 
must accompany the application.' All money received under this 
chapter must be used to help defray the costs administering this 
chapter. 

§3805. Penalty 

Any person violating any provision of this chapter. or any 
rule adopted under this chapter must be punished by a fine of not 
more than $5.000 or by imprisonment for not more than 11 months. 
or by both. 

§3806. Exclusions 

This chapter does not apply to fairs. exhibitions and 
similar events held by agricultural societies and associations, 
pomological societies or poultry associations as defined and 
regulated under Title 7. chapter 3. or military activities. It 
does not apply to persons, associations, corporations, trusts or 
partnerships licensed under Title 8. chapters 11 and 19. 

CHAPTER 223 

STATE NUCLEAR SAFETY PROGRAM 

§3901. Public policy 

In the interests of the public health and welfare of the 
people of this State • .i,t is the declared public policy of this 
'State that the operation of nuclear power facilities licensed to 
operate in the State must be accomplished in a manner consistent 
with protection of the public health and safety and in compliance 
with the envirOnmental protection policies of this State. It is 
the purpose of this chapter. in conjunction with chapter 225. 
subchapter I: Title 25. sections 51 and 52: Title 37-8. chapter 
17; and Title 35-A. sections 4331 to 4393. to exercise the 
jurisdiction of the State to the maximum extent permitted by the 
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United States Constitution and federal law and to establish in 
cooperation with the Federal Goyernment a State Nuclear Safet.y 
Inspect.or Program for the on-site monitoring. regulatory review 
and oyersight of the operations of commerci?l n~clear .power 
facilities within the State that hold an opera~1n~ 11cense !ssu!d 
by the United States Nuclear Regulatory COmm1SS10n. Noth1ng 1n 
this chapter is an attempt by the State to regulate radiological 
health and safety reserved to the Federal Goyernment by reason of 
the United States Atomic Energy Act of 1954. as amended. 

§3902. Definitions 

As used in this chapter. unless the context otherwise 
indicates. the following terms haye the following meanings. 

1. Commercial nuclear pOwer facility or facility. A 
"commercial nuclear power facility" or "facility" means a 
utilization facility situated in this State which holds an 
operating permit or license issued by the United States Nuclear 
Regulatory Commission. 

§3903. State Nuclear Safety Inspector 

There is established within the department the State Nuclear 
Safety Inspector Office administered by a State Nuclear Safety 
Inspector. The State Nuclear Safety Inspector is a classified 
employee. subject to the Ciyil Service Law. 

1. Qualifications. The State Nuclear Safety Inspector must 
be knowledgeable in the field of nuclear power production and 
must possess. at a minimum: 

A. A bachelor's degree in a relevant science and 5 years of 
related experience: 

B. A master's degree in a relevant science and 3 years of 
related experience; or 

C. Any eguiyalent combination of education and experience. 

2. Duties. The State Nuclear Safety Inspector shall serve 
as an on-site nuclear safety inspector of COmmercial nuclear 
power facilities and on-site storage and transportation of 
nuclear waste. 

3. Staff. The State Nuclear Safety Inspector shall employ 
other personnel as necessary to carry out the purposes of this 
chapter. 

50 §3904. Responsibility of nuclear power plant licensees 
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The responsibility of nuclear power plant licensees is as 
follows. 

, 1. Records. Each nuclear power plant licensee shall permit 
the inspection and copying. for the purposes of this chapter. of 
its books and 'records, maintained in any form, proyided that 
books and records that are privileged as a matter of law, 
proprietary, securit.y-related, or rest.rict.ed by federal law, are 
not open to inspection. Subject to the approval of the Nuclear 
Regulatory Commission and of the nuclear power plant licensee, 
access to books and records that are proprietar~, 
security-related or restricted by federal law may be granted. l,f 
the State Nuclear Safety Inspector, on behalf of the Stat!, 
enters into a nondisclosure agreement. For purposes of t.hlS 
section, proprietary information includes personnel records, 
manufacturers' proprietary information, licensee proprietary 
information and trade secrets, as defined by Title 26, section 
1711, subsection 12. 

2. Monitoring. Each nuclear power plant licensee shall 
permit monitoring, for the purposes of this chapter, of the 
premises, equipment and materials, including source, special 
nllclear and by-product materials ( in its possession or use, O[ 

subject t.o its control. For t.he purposes of t~is su~secti?n, 
"monitoring" means observing the condY.ct. Q.f Qpel'!'at~Qns, J.n~ 
maintenance, quality assurance act1Vl.tl.eS, the preparat1oP, 
transport.at.ion and handling of radioactive wast.e, emissions 
monitoring, radiation protection and the observation of emergency 
preparedness tests and drills. Nothing in this chapter prohibits 
the State Nuclear Safety Inspector from participating in licensee 
training actiyities that are scheduled for licensee personnel. 

3. Access. The licensee shall proyide the State Nuclear 
Safety Inspector with unescorted access to t.he plant. at. all t.imes 
and on an identical basis as that provided to licensee personnel 
with unescorted access clearance, provided that. the State Nuclear 
Safety Inspector complies with the licensee's applicable access 
control measures for security, radiological protection, personal 
safet.y and fitness for duty. The State. Nuclear ~af!ty Inspec70r 
is subject to and shall comply nth cont1nUl.ng secuuty 
Drocedures and Deriodic medical testina aoolicable to all 
licensee employees as reguiredto retain unrestrict.ed facility 
~ 

4. On site facilities. 'Any nuclear power plant licensee. 
upon the reguest of the commissioner. shall provide rent.-free 
space. including all 'necessary utility and j anitodal seryices, 
for the exclusive use of the State Nuclear Safeey Inspector. The 
office must be conyenient. to and have full access to t.he nuclear 
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power facility and must provide the State Nuclear Safety 
Inspector with privacy. 

5. Fees. Each nuclear power plant licensee whose 
operations are monitored under this chapter shall pay a fee to 
the State Nuclear Safety Inspector to the permanent fund 
established in section 4008. subsection 7. The fee must take the 
form of a yearly payment indicated in this subsection for the 
fiscal year ftom the fund established in section 4008. subsection 
7, for the full cost of the on-site inspection program. including 
the cost to the State for personnel and fringe benefits. The 
State Nuclear Safety Inspector fee is $80.000 annually. 

Sagos. United States Nuclear Regulatory Commission activities 

The State Nuclear Safety Inspector shall take all reasonable 
steps to cooperate with anyon-site resident inspectors employed 
by the United States Nuclear Regulatory Commission in a manner 
that enables these employees to fulfill their responsibilities 
under federal law and regulation. Subject to the approval of the" 
United States Nuclear Regulatory Commission and of the licensee. 
and pursuant to Title 25. section 51. the State Nuclear Safety 
Inspector shall observe United States Nuclear Regulatory 
Commission inspections r meetings and audits as they pertain to 
the safety of the licensee's operations and procedures. 

Sag06. Responsibilities of the State Nuclear Safety Inspector 

The responsibilities of the State Nuclear Safety Inspector 
are as follows. 

1. Damages to public health and safety. In the event the 
State Nuclear Safety Inspector has reason to believe that any 
activity poses a danger to public health and safety. and after 
notifying the operator of the facility and the United States 
Nuclear Regulatory Commission. the inspector shall immediately 
notifv the Governor. the commissioner and the State Nuclear 
Safety Advisor within the State Planning Office. This provision 
does not preclude the State Nuclear Safety Insoector from 
discussing concerns with the United States Nuclear Regulatory 
Commission or others before making a determination that any 
activity poses a danger to public health and safety. 

2. Reports. The State Nuclear Safety Inspector. with the 
cooperation of the bureau. shall preoare a report of activities 
under this chapter to be submitted July 1st of each year to the 
State Nuclear Safety Advisor and the LegiSlature. The State 
Nuclear Safety Inspector shall prepare monthly reports for the 
State Nuclear Safety Advisor. the President of the Senate and the 
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Speaker of the House. with copies to the United States Nuclear 
Regulatory Commission and the licensee. 

a. Confidential and privileged information. The State 
Nuclear Safety Inspector shall keep confidential and privileged 
the identity of any person providing COmmunications that. in the 
op1n10n of the State Nuclear Safety Inspector. support a 
presumption of unsafe operation of a COmmercial nuclear power 
facility or that indicate any violation of the licensee's 
operating license issued by the United States Nuclear Regulatory 
Commission. unless the reguest for confidentiality is waived or 
withdrawn by that person. The safety inspector shall make all 
prudent efforts to investigate the basis for any related 
allegation of unsafe Or improper operation and shall cooperate to 
the extent feasible with the United States Nuclear Regulatory 
COmmission personnel in this effort. Any information brought to 
the attention of the state inspector that involves the safety of 
the plant or a possible violati"oD of United States Nuclear 
Regulatory Commission regulations must be immediately brought to 
the attention of the United States Nuclear Regulatory Commission 
and the licensee. 

§ag07. Liability 

Notwithstanding the immunities set forth in Title 14. 
section 8103. the State is liable for the negligent acts or 
omissions of the State Nuclear Safety Inspector. or any personnel 
under the Inspector's direct supervision and control, that occur 
on the site of a commercial nuclear power facility. All other 
provisions of Title 14. chapter 741. including notice 
requirements, defense and indemnification of employees and 
limitations on damage amounts, applies. 

CHAPTER 225 

R1IDIATION 

SUBCHAPTER I 

R1IDIATION PROTECTION ACT 

S400l. Declaration of policy 

It is the policy of this State in furtherance of its 
responsibility to protect the public 
environment: 

health. safety and the 

1. !:;Q!!!Pati:t!l!1 r!1gylatQry :grQgrsm:!:t IQ ;i.n~titllt!1 <lnQ 
m~intSlin <l r!19111 <ltQry P[Qg[am fQr 5Qyr~~G Qf 12D:l;1t:lng aOll 
nQniQnizing r<lQiS!tiQn ~Q ~Q tQ prQviQ!il fQ[ "!;Qmp<lti:t!ilit:l;: anQ 
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equivalency with the standards and regulatory programs of the 
Federal Government: an integrated effective system of regulation 
within the State and a system consonant insofar as possible with 
those of other states; 

2. Safe use of sources. To institute and maintain a 
program to permit development and utilization of sources of 
radiation for peaceful purposes consistent with the health and 
safety of the public: and 

3. State authority. Nothing in this subchapter limits the 
authority of the State to regulate radioactive materials, or the 
facilities in which they are used or stored, to the fullest 
extent consistent with federal law. 

§4002. Purpose 

It is the purpose of this subchapter to effectuate the 
policies set forth in section 4001 by providing for: 

1. Public health and safety. 11 program of effective 
regulation of sources of radiation for the protection of the 
public health and safety: 

2. Orderly regulatoD' program. 11 program to promote an 
orderly regulatory -pattern within the State, among the states and 
between the Federal Government and the State, and facilitate 
intergovernmental cooperation with respect to use and regulation 
of sources of radiation so that duplication of regulation may be 
minimized: 

3. Assumption of responsibilities. 11 program to establish 
procedures for assumption and performance of certain regulatory 
responsibilities with respect to by-product, source and special 
nuclear materials and radiation-generating equipment: and 

4. Use of sources. 11 program to permit utilization of 
sources of radiation consistent with the health and safety of the 

PJ.!lili.lu. 

§4003. Definitions 

lis used in this subchapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. By-product material. "By-product material" means: 

11. lIny radioactive material except special nuclear material 
yielded in or made radioactive by exposure to the radiation 
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incident to the process of producing or utilizing special 
nuclear material: and 

B. The tailings or wastes produced by the extraction or 
concentration of uranium or thorium from any ore processed 
primarily for its source material content. 

2. Civil penalty. "CiVil penalty" means any monetary 
penalty levied on a licensee or registrant because of violations 
of statutes. regulations. licenses or registration certi ficates. 
but does not include criminal penalties. 

3. Closure or site closure. "Closure or site closure" means 
all activities performed at a waste disposal site, such as 
stabilization and contouring, to ensure that the site is in a 
stable condition so that only minor custodial care, surveillance 
and monitoring are necessary at the site following termination of 
licensed operation. 

4. Commercial nuclear nower facility or facility. 
"Commercial nuclear power facility" or "facility" means a 
utilization facility situated in this State that holds an 
operating permit or license issued by the United States Nuclear 
Regulatory Commission. 

5. Decommissioning. "Decommissioning" means the series of 
activities undertaken beginning at the time of closing of a 
nuclear power plant or other facility licensed by the United 
States Nuclear Regulatory Commission or the department to ensure 
that the final disposition of the site or any radioactive 
components or material. but not inClUding spent fuel, associated 
with the plant is accomplished safely in compliance with all 
applicable state and federal laws. Decommissioning includes 
activities undertaken to prepare a nuclear power plant or other 
facility for final disposition, to monitor and maintain it after 
closing and to effect final disposition of any radioactive 
components of the nuclear power plant or facility. 

6. Disposal of low-level radioactive waste. "Disposal of 
low-level radioactive waste" means the isolation of low-level 
waste from the biosphere inhabited by people and their food 
~ 

7. Bigh-Ievel radioactive waste. "High-level radioacti'll1. 
waste" means the highly radioactive material resulting from the 
reprocessing of spent nuclear fuel, including liquid waste 
produced directly in reprocessing and any solid material derived 
from that liquid waste that contains fission products in 
sufficient concentrations: and other highly radioactive material 
that the United States Nuclear Regulatory Commission, consistent 
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with existing law, determines by rule to require permanent 
iSOlation. 

8. License. "License" means a license, issued to a named 
person upon application filed pursuant to the rules adopted 
pursuant to this subchapter, to use, manufacture, produce. 
transfer, receive, acquire or possess quantities of, or devices 
or equipment utilizing, radioactiye material, 

9. Low-level radioactive .... aste. "Low-leyel radioactive 
waste" means radioactive material that: 

A. Is not high-leyel radioactive ·waste, spent nuclear fuel. 
transuranic waste or by-product material as defined in the 
United States Code, Title 42, Section 2014(e)(2), the Atomic 
Energy Act of 1954, Section 11e(2): and 

B. The United States Nuclear Regulatory Commission. 
consistent with existing laW and in accordance with 
paragraph A, classifies as low-level radioactiye waste. 

10.. Person. "Person" means any individual, corporation, 
partnership, firm, association, trust, estate, public or priyate 
institution, group, agency of this State, political subdivision 
of this State, any other state or political subdivision or agency 
of a state or political subdiyision and any legal successor. 
representatiye, agent or agency of the state or political 
subdiyision or agency, but not including Federal Goyernment 
agencies. 

II. Radiation. "Radiation" means ionizing radiation and 
nonionizing radiation. 

A.. "Ionizing radiation" means· gamma rays and x rays: alpha 
and beta particles, high-speed electrons, neutrons, protons 
and other nuclear particles: but not sound or radio waves, 
or yisible, infrared or ultrayiolet light. 

B. "Nonionizing radiation" means any electromagnetic 
radiation, .Qther than. ioniz,ing ele?tromagnetic radiation, 
and any SQn~Ct ultrason~c or ~nfrasQn~c wave. 

12. Radiation generating equipment. "Radiation generating 
·equipment" means any manufactured product or deyice, or component 
part of a product or deyice, or any machine or system that during 
operation can generate or emit radiation. except those that emit 
radiation, only from radioactiye material. 

13. Radioactive material. "Radioactiye material" means any 
material that emits ionizing radiation spontaneously. It 
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includes accelerator-produced, by-product, naturally occurring, 
source and special nuclear materials. 

14. Registration. "Registration" means registration with 
the department in accordance with rules adopted pursuant to this 
subchapter. 

15. Source material. "Source material" means; 

A. Uranium or thorium, or any combination of uranium Qr 
thorium, in any physical or chemical form: or 

B. Ores that contain by weight 1I20th of l'\, or more of 
uranium, thorium or any combination thereof. Source 
material does not include special nuclear material. 

16. SQurce material mill ta.ilings. "Source material mill 
tailings" means the tailings or wastes produced by the extraction 
or .. con,centratio? of uranium or. thorium from any ore processed 
pr1mar1ly for 1ts source mater1al content, including discrete 
surface wastes resulting from underground solution extraction 
processes, but not including underground ore bodies depleted by 
those solution extraction processes. 

17. Source material milling. "Source material milling" 
means any processing of ore, primarily for the purpose of 
extracting or concentrating uranium or thorium from the ore and 
that results in the production of source material mill tailings. 

18. Sources of radiation. "Sources of radiation" means, 
collectively, radioactiye material and radiation generating 
equipment. 

19. Special nuclear material. "Special nuclear material" 

A. Plutonium, uranium 233 and uranium enriched in the 
isotope 233 or in the isotope 235, but does not include 
source material: or 

B. Any material .artificially enriched bv any of the 
material listed in paragraoh A, but does not 1 nclude source 
material. 

20. Spent nuclear fuel. "Spent nuclear fuel" meanS fuel 
that has been withdrawn from a nuclear reactor following 
irradiation, the constituent el~ments of which haye not been 
separated by reprocessing. 
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21. Transuranic waste. "Transuranic waste" means 
radioactive waste containing alpha emitting transuranic elements, 
with radioactive half-lives greater than 5 years, in excess of 10 
nanocuries per gram. 

54004. State Radiation Control Agency 

1. Designated. The department is designated as the State 
Radiation Control Agency. 

2. Commissionet". The commissioner shall perform the 
functions vested in the department pursuant to this subchapter. 

3. Employees. In accordance with the laws of· this State, 
the department may employ, compensate and prescribe the powers 
and duties of individuals necessary to carry out the provisions 
of this subchapter. 

4. Authority. The department. for the protection of the 
public health and safety: 

A. Shall develop programs: 

(11 for the evaluation and control of hazards 
associated with use of sources of ,adiation: 

(2) With due regard for compatibility with federal 
programs for regulation of by-product. source and 
special nuclear materials: and 

(3) With due regard for consistency with federal 
programs for regulation of radiation generating 
equipment: 

B. Shall formulate, adopt, and repeal rules appropriate to 
carry out the purposes of this subchapter, with due regard 
for compatibility with the regulatory programs of the 
Federal Government. The rules may include, but are not 
limited to: 

(1) Provisions for licensing or registration relating 
to control Q~ sources of radiation; and 

(2) Provisions concerning acquisition, ownership, 
possession and use of radioactive materials or devices 
or equipment utilizing radioactive material: 

C. Shall issue Orders or modifications of orders necessary 
in connection with proceedings under section 4006: 
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) 

D. Shall advise. consult and cooperate ~ith other agencies 
of the State, Federal Government. other states and 
interstate agencies, political subdivisions and other 
organizations concerned with control of sources of radiation: 

E. May accept and administer loans. grants or other funds 
or gifts. conditional or otherwise, in furtherance of its 
functions. from the federal Government and from other 
sources, public or private: 

If. Shall encourage, participate in, or conduct stUdies, 
investigations, training, research and demonstrations 
relating to control of sources of radiation: 

G, Shall collect and disseminate information relating to 
control of sources of radiation, including maintenance of 
files of: 

(l) All license applications, issuances, denials, 
amendments, transfers, renewals, modifications, 
suspensions and revocations; 

(2) Registrants possessing sources of radiation 
requiring registration under this subchapter and any 
administrative or judicial action pertaining to this 
subchapter: and 

(3) All of the department' s rules relating to 
regulation of sources of radiation. pending or adopted. 
and any connected proceedings: 

H. May investigate and sample sites where radioactive 
substances or devices are stored or handled to identify 
uncontrolled radioactive substance· sites: 

I. May take whatever action is necessary to abate, clean up 
or mitigate the threats or hazards posed or potentially 
posed by radioactive material or radiation generating 
equipment to protect the public health, safety or welfare or 
the environment, including administering or carrvina out 
measures to abate, clean up or mitigate the threats or 
hazards and implementing remedies to remove, store, treat, 
dispose of or otherwise handle radioactive materiaL 
including soil a?d water contaminated by the material: 

J. Shall establish and maintain a continuous radiation 
monitoring system to record the radioactive levels of 
gaseous and ligtiid discharges from any commercial nuclear 
power faci~ity operating in the State: 
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K. Shall establish and maintain an off-site monitoring 
network to provide continuous monitoring of gamma radiation 
levels within the yicinity of any commercial nuclear power 
facility operating in the State. Portable off-site 
monitoring devices must be made ayailable to members of the 
public to establish a network of yolunteer monitors who 
shall report to the department their findings. For this 
purpose. the department shall make Geiger Rate meters 
ayailable to 50 yolunteer monitors. In addition to the 
placement of Geiger Rate meters, the department shall 
procure 20 Gamma Scintillation Detection Deyices and place 
16 of them in homes of members of the public who yolunteer 
to participate in the program. The 4 additional deyices 
must be maintained by the department in reserve. The 
volunteers with Gamma Scintillation Detection Deyices must 
also be proyided with 2-way radios so they can report their 
findings in the case of emergency, All volunteers shall 
assist the department in its continuous monitoring network. 
All off-site monitoring devices must be geographically 
distributed throughout the surveillance area to provide the 
most effectiye monitoring network. The department shall 
adopt rules to proyide for the selection of the yolunteers, 
the appropriate and accurate use of the meters and deyices 
and the method and frequency of reporting to the department 
and other procedures necessary to implement the program: and 

L. Shall proyide 24 hour-per-day coyer age of existing 
radiation monitors through the use of a dIaler-server 
computer system and the use of pagers. 

5. Coordination. In conSUltation with the State Nuclear 
Safety Advisor in fulfillment of the advisor's duties pursuant to 
Title 25, sections 51 and 52. the commissioner shall serye as the 
coordinator of radiation activities among the department. the 
Maine Emergency Management Agency, the Department of Public 
Safety, and the Department of Environmental Protection. The 
commissioner shall: 

A. Consult with and reyiew rules and procedures of the 
agencies and federal law to asspre consistency and to 
prevent unnecessary duplication, inconsistencies or gaps in 
reaulatory reauirements: and 

B. Reyiew, prior to adoption, the proposed rules of all 
agencies of the State relating to use of control of 
radiation, to ensure that these rules are consistent with 
the Maine Administratiye Procedure Act, Title 5, chapter 
375, and rules oC other agencies of the State. The reyi~w 
must be completed within 15 days. 
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If the commissioner ,determines that proposed rules are 
inconsistent with rules of other agencies of the State or federal 
law, the commissioner shall consult with the agencies inyolyed in 
an effort to resolye these inconsistencies. If no inconsistency 
is reported within 15 days, the proposed rules are presumed 
consistent for the purposes of this subsection, Upon 
notification by the commissioner that the inconsistency has not 
been resolyed, the ,Goyernor may find that the proposed rules or 
parts of rules are inconsistent with rules of other agencies of 
the State or the Federal Goyernment and may issue an order to 
that effect, in which eyent the proposed rules or parts of rules 
do not become effectiye. In the alternatiye, upon a similar 
determination, the Goyernor may direct the appropriate 'agency or 
agencies to amend or repeal existing rules to achieye consistency 
with the proposed ruleS. 

6. Information. The involyed agencies of the State shall 
keep the COmmissioner fully and currently informed as to their 
activities relating to regulation of sources of radiation, 

§4005. Coordination and liaison with federal agencies 

The following agencies shall serve as liaison with federal 
agencies and cOQrdinate administration of the issues indicated, 

1. 'Health and safety. The department shall coordinate 
monitoring of radiation and health and safety in medical and 
industrial use of radiation, and shall serye as liaison with the 
United States Food and Drug Administration and the United States 
Nuclear Regulatory Commission, except as specified in subsection 
.L.. 

2. Emergency procedures. The Maine Emergency Management 
Agency shall coordinate off-site emergency procedures for nuclear 
facilities, and shall serve as liaison with the federal agencies 
with jurisdiction oyer defense actiyities and emergency response 
management. 

3. Transportation. The Department of Public Safety shall 
coordinate transportation of radioactive materials. 

4. Radioactive waste. The Department of Enyironmental 
Protection shall coordinate management of and shall serye as 
point of contact with the United States Nuclear Regulatory 
Commission for high-leyel and low-level radioactive wastes, in 
conSUltation with the State Nuclear Safety Advisor in fulfillment 
of duties pursuant to Title 25. sections 51 and 52, and the State 
Nuclear Safety Inspec'tor in fulfillment of duties pursuant to 
chapter 223. 
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5. GeQl2!n. Ih!1 Main~ !Z!1Q1Qgical SurY!1y shall BrQyiQ!1 
t!1chnical assistance fQr waste management, 

6. Energy. Th!1 Stat!1 Planning OffiC!1 shall serye as 
liai~Qn wito th!1 !lnit!1Q Stat!1G Il!1Bar tm!1nt Qf !:in!1);gy. 

7. EnyirQnment. TO!1 D!1Bartm!1nt of EnyirQnm!1ntal Prot!1ctiQn 
soall S!1rY!1 as 11aisQn with to!1 !lniteQ Stat!1G !:inyi);Qnm!1ntal 
PrQtectiQn Ag!1ncy. 

§4006. Licensing and reqist);atiQn Qf sQurceG Qf radiatiQn 

1. RadiQactive material. devices Qr eg:uiBment. The 
Q!1Bartm!1nt shall BrQviQ!1 by rul!1 fQr liC!1nsing Qf );aQiQat;tiY!1 
material or devices or equipment utilizing those materials except 
wh!1r!1 BrQhibit!1Q by f!1Q!1ral law. Th!1 rul!1s mUGt BroyiQ!1 fQr 
amendment, suspension and revQcation of licenses. 

2. Other sources. The d!1Bartment may r!1guir!1 r!1gistratiQn 
or licensing of other sources of radiation. 

3. EzemptiQns; TO!1 Q!1Ba);tm!1nt may !1x!1mBt c!1rtain SQurC!1S Qf 
radiatiQn Qr kinQs Qf uses Q); users frQm th!1 lic!1nsing Qr 
r!1gistratiQn r!1guir!1m!1nts set fQrth in this s!1ctiQn if th!1 
Q!1partm!1nt mak!1s a finQing that th!1 !1x!1mBtion Qf to!1S!1 sQurC!1S Qf 
raQiatiQn Qr kinQs Qf uses Qr users will nQt CQnstitut!1 a 
significant risk tQ th!1 health anQ safety Qf the Bublic. 

4. RecognitiQn Qf Qther licenses. Rul!1s aQQBt!1Q Bursuant tQ 
this subchaBt!1r may prQyiQ!1 fQr recQgnitiQn Qf Qth!1r state Qr 
f!1Q!1ral HC!1ns!1G as th!1 Q!1partm!1nt CQnsiQeH Q!1sirabl!1. subject 
tQ );!1gistratiQn reguir!1ments as th!1 deBartm!1nt Br!1scribes. 

5. Federal license or permit required. NQ B!1rsQn may 
manufacture, construct, produce, transfer, acquire or possess any 
GB!1cial nud!1ar mat!1da!. SQurC!1 mat!1da!. bY-BrQQUct mat!1da!. 
production facility or utilization facility, or act as an 
QP!1ratQr Qf a BrQQuctiQn Qr utilizatiQn facility whQlly within 
this Stat!1. unl!1ss the BersQn has first Qbtain!1Q a HC!1ns!1 Qr 
B!1rmit fQr to!1 activity in whico th!1 B!1rGQn BrQPQS!1S tQ !1ngag!1 
frQm th!1 Unit!1Q States Nucl!1ar R!1gulatory CQmmissiQn if. Bursuant 
tQ f!1Q!1ral law. th!1 CQrnmissiQn r!1guires a licens!1 Qr B!1rmit tQ be 
Qbtain!1Q by B!1rsQns BrQBQsing tQ !1ngag!1 in actiyiti!1s Qf th!1 same 
tYP!1 QY!1r which it has jurisQictiQn. 

§4007. JurisdictiQn Qver SQurce material prQcessing and lQw-level 
radiQactiY!1 waste disPQsal 

AG SB!1dfi!1Q in THl!1 38. th!1 D!1partm!1nt Qf Environm!1ntal 
50 PrQt!1ctiQn has Brimary jurisQictiQn QV!1r stat!1 r!1gulatiQn Qf 
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1. Nuclear PQver plants. Th!1 annual regiGtratiQn f!1!1 fn 
QB!1rating nucl!1ar BQw!1r B1ants Is $100.000 B!1r fiscal Y!1ar. 

2. RadiatiQn prQtectiQn services. TO!1 Q!1Bartm!1nt soall 
Brescrib!1 anQ CQ1l!1ct f!1eG !1stab1ish!1Q by rul!1 fQr raQiatiQn 
BrQtectiQn G!1ryiC!1s BrQyiQ!1Q unQ!1r this subcoaBt!1r. S!1ryic!1s fQr 
which f!1es may b!1 !1Gtablish!1Q incluQ!1. but ar!1 nQt limit!1Q tQ: 

A, Registration of radiation generating equipment and other 
GQurC!1S Qf raQiatiQnl 

B. Issuance, amendment and renewal of licenses for 
"radioactive materials: 

C. Inspections of registrants or licensees; 

D. EnvirQnm!1ntal surv!1illance actiyiti!1s tQ aSS!1SS th!1 
raQiQIQgiCal impact Qf actiyiti!1s CQnQuct!1d by liC!1ns!1!1s1 anQ 

E. Off sit!1 mQnitQring network actiyiti!1s Qf HC!1ns!1Q 
nuc1!1ar BQw!1r prQQuction faciliti!1s CQnQuct!1d BUHuant tQ 
s!1ctiQn 4004. subs!1ctiQn 4, paragrapO K. 

3. Fees. In Q!1t!1rmining rat!1S Qf th!1G!1 f!1!1s. to!1 Q!1Bartm!1nt 
shall Qbtain suffici!1nt funQs to reimbuU!1 th!1 Stat!1 fn th!1 
Qirect and inQir!1ct CQsts Qf th!1 raQiatiQn BrQt!1ctiQn sHyic!1s 
sBecifi!1Q in subs!1ctiQn 2. Ih!1 Q!1partm!1nt Ghall take intQ 
aCCQunt any sp!1cial arrang!1m!1nts b!1tw!1!1n th!1 Stat!1 anQ a 
r!1gistrant. HC!1ns!1!1. anQth!1r stat!1 Qr a f!1Q!1ral ag!1ncy WO!1r!1by 
the cQst Qf th!1 s!1ryiC!1 is Qth!1rwis!1 Bartially Qr fully r!1cQY!1r!1Q. 

4. Report. The Qepartm!1nt shall r!1BQrt annually. b!1fQr!1 
January 31st, tQ to!1 jQint stanQing cQmmitt!1e Qf toe L!1gislatur!1 
having judSQictiQn QY!1r natural resQurces Qn th!1 f!1!1 sCh!1Qu1!1 
establish!1Q anQ th!1 justificatiQn fQr thQs!1 fe!1G. 

5.. Exenmt:ioDs. The deoartment mav.. UDon aDo 1 ication bv an 
. interested person, or on its own initiative, grant exemptions 

frQm th!1 r!1guir!1m!1ntG Qf this s!1ctiQn that it Q!1termines a);!1 in 
the BubliC int!1r!1st. ABplicatiQns fQr !1X!1mBtiQn unQ!1r this 
subs!1ctiQn mu incluQ!1 actiyiti!1G such aG. but nQt Hmit!1Q tQ. 
the use of licensed materials for educational Of noncommercial 
QiSBlays Qr sCi!1ntifid CQllectiQns. 
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6. Penalties. When a registrant or licensee fails to pay 
the applicable fee, the department may take action in accordance 
with the Maine Administrative Procedure Act, Title 5, chapter 375. 

7. Permanent fund. All fees must be paid to the Treasurer 
of State to be maintained in a permanent fund and used to carry 
out the purposes of this subchapter and chapter 223. 

§4009. Surety requirements 

Licensees shall pay to the department for deposit by the 
Treasurer of State, into a fund called the Radiation Materials 
Recovery Fund, adequate funds to Dermit the department to 
complete. the. reguirement.s :st~blished by the department ,!or the 
decontaro1nat10n, decomm1ss1on1ng, closure and reclamat10n of 
sites, structures and equipment used in conjunction with the 
licensed activity. Instead of the deposit of funds, the licensee 
may provide an adequate surety. The condition of the surety must 
be to account for the completion of the requirements according to 
standards established by the department by rule. All sureties 
forfeited must be paid to the department for deposit by the 
Treasurer of State to the fund established in this section. Money 
in the fund may not be used for normal operations of the 
department. The department shall adopt by rule the standards for 
determining the amount of financial responsibility required by 
each licensee and the procedures for the payment of funds or 
provision of surety. 

The funds or sureties required in this section must be in 
amounts necessary to comply with standards established by the 
United States Nuclear Regulatory Commission or the State. 

The department may accept gifts or transfers from another 
agency or individual of land or appurtenances necessary to 
fulfill the purposes-of this section. 

§4010. Inspections 

1. Authorized. The department or its duly authorized 
re~resentatives. may enter at all reasonable times upon any 
pr1vate or pub11c property for the purpose of determining whether 
there is compliance with the' provisions of this subchaDter and 
the rules issued under this subchapter, except that entry into 
areas under the jurisdiction of the Federal Government or its 
duly designated representative may be made only with the 
concurrence of the Federal Government or its duly designated 
representative. 

2. Equipment inspection. The department shall adopt rules 
requiring periodic inspection, certification and calibration of 
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equipment, capable of emitting ionizing radiation. by certified 
technicians. 

3. Technician certi~ication. The department shall adopt 
rules providing for the qualifications and certification of 
technicians to inspect, certify and calibrate equipment capable 
of emitting ionizing radiation. The rules must also provide for 
the standardization of calibration equipment. inspection and 
calibration methodology and Feporting procedures. - The department 
may grant, modify or refuse to issue a certification in 
accordance with the Maine Administrative Procedure Act, Title 5. 
chapter 375, subchapter v. The Administrative Court has exclusive 
jurisdiction to suspend or revoke a certification of any person 
found guilty of noncompliance with the rules pertaining to 
i~spection, .certifi.cation. and reporting procedures or 
m1srepresentat10n of 1nspect1Qn findings. 

4. Failure to comply. Persons failing to have their 
equipment inspected, certified and calibrated. as required in 
subsection 2, are subject to the penalties of section 4018. 

§401l. Records 

The department may require by rule, or order, the keeping of 
any records with respect to activities under licenses and 
registration certificates issued pursuant to this subchapter 
necessary to effectuate the purposes of this subchapter. These 
records must be made available for inspection by. or copies must 
be submitted to, the department. 

§40l2. Federal. state agreements 

1. General agreements and contracts. The Governor, on 
behalf of this State, may enter into agreements with the United 
States Nuclear Regulatory Commission pursuant to the Atomic 
Energy Act of 1954. Section 274b, as amended, providing for 
discontinuance of certain of the commission's licensing and 
related regulatory authority with respect to by-product. source 
and special nuclear materials and the assumption of regulatory 
authority by this State. 

2. Limited agreements. The Governor, on behalf of this 
State. may enter into an agreement with the United States Nuclear 
Regulatory Commission pursuant to the Atomic Energy Act of 1954. 
Section 274i. as amended, other federal government agencies. if 
authorized by law. or other states or interstate agencies. 
whereby this State will perform on a cooperative basis 
inspectioDs or other functions relating to control of sources of 
radia"tion! 
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3. Contracts with federal agencies. The GQvernQr may, 
subject tQ the cQnditiQns Qf Title 5, sectiQn 1669 and any Qther 
prQV~S1Qn Qf law, execute CQntracts with apprQpriate federal 
Qfficers Qr agencies relating tQ radiatiQn hazards. 

§4013. Training programs 

The department may institute training prQgrams fQr the 
purpQse Qf qualifying persQnnel tQ carry Qut the prQvisiQns Qf 
this subchapter, and may make the persQnnel available fQr 
participatiQn in any prQgram Qr prQgrams Qf the Federal 
GQvernment, Qther states or interstate agencies in furtherance of 
the purposes Qf tMs subchapter. 

§4014. eonflictjng laws 

Ordinances, resolutions or rules, now or hereafter in 
effect, Qf the gQverning bQdy Qf a municipality Qr CQUnty Qr Qf 
state agencies Qther than the department relating tQ by-prQduct. 
SQurce and special nuclear materials, except as prQvided in 
sectiQn 4007, are nQt superseded by this subchapter, if the 
Qrdinances Qr rules are and continue tQ be cQnsistent with this 
subchapter, amendments and rules under this subchapter. 

§4015. Administratiye procedure and judicial review 

Administrative prQcedure and judicial reyiew are as prQvided 
in the Maine Administrative PrQcedure Act, Title 5, chapter 375. 

§4016. Injunction proceedings: impounding 

1. Injunctions. If, in the judgment Qf the department, any 
persQn has engaged in or is abQut to engage in any acts Qr 
practices that constitute or will constitute a violation of this 
subchapter, Qr any rule Qr order issued under this subchapter, at 
the request Qf the department, the AttQrney General may apply tQ 
the SuperiQr CQurt fQr an Qrder enJQ1n1ng thQse acts Qr 
practices, Qr for an Qrder directing cQmpliance, and, upon a 
shQwing by the department that the 'persQn has engaged Qr is abQut 
tQ engage in any QfthQse acts Qr practices, a permanent Qr 
tempQrary injunction, restraining Qrder Qr Qther Qrder may be 
granted. 

2. ImpQunding. In accordance with all applicable statutes 
and rules, the department may, in the event Qf an emergency, 
impQund Qr Qrder the impQunding Of SQurces Qf radiatiQn in the 
possessiQn Qf any persQn whQ is nQt equipped tQ observe Qr fails 
to obserye the prQvisions Qf this subchapter Qr any rules issued 
under this subchapter. 
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§4017. Prohibited uses 

Except for consumer products. it is unlawful for any persoD 
tQ use. manufacture, prQduce, distribute, selL transpQrt, 
transfer, instalL repair, receive, acquire, Qwn Qr possess any 
SQurce Qf radiatiQn, unless licensed by Qr registered with the 
department in cQnformance with rules, if any, adopted in 
accordance with this subchapter. NQtwithstanding this sectiQn, 
licensing or registratiQn of specific CQnsumer prQducts may be 
required by the department by rule in specified circumstances. 

§40l8. Penalties 

1. Criminal penalties. Any persQn who willfully violates 
any Qf the provisions Qf this subchapter, Qr rules or Qrders of 
the department in effect pursuant tQ this subchapter, is guilty 
Qf a Class D crime. 

Any person who willfully violates any term, condition Qr 
limitation of any license or registration certificate issued 
under this subchapter, Qr cQmmits any yiQlatiQn fQr which a 
license Qr registration certificate may be revoked under rules 
issued pursuant tQ this subchapter, is guilty Qf a Class D crime,' 

2. Ciyil penalties. CiVil penalties must be assessed' and 
enfQrced as fQIIQws. 

A. Any person whQ viQlates any licensing Qr registratiQn 
prQvisiQn Qf this subchapter Qr any rule or Qrder issued 
under this subchapter, Qr any term, cQndition or limitatiQn 
Qf any license Qr registratiQn certificate issued under this 
subchapter, Qr any person whQ cQmmits any violatiQn for 
which a license or registration certificate may be reVQked, 
suspended Qr modified under rules issued pursuant tQ this 
subchapter is subject to a ciyil penalty, to be imposed by 
the department, nQt tq exceed $10,000 for each viQlation Qr 
$100,000 for any willful and wanton violation. If any 
y~Qlat~on is ~ cQntinuing violation, each day of the 
V1olat1Qn const1tutes a separate yiQlation fQr the purpose 
Qf cQmputing the applicable civil penalty. The department 
may compromise, mitigate or remit the penalties. 

5, When the department has reaSQn to belieye that a persQn 
has becQme subject tQ the impQsition of a civil penalty 
und!r the prQvisiQns of this section, the department may 
nOh:y t~e Attorney General or hQld a public hearing. If a 
heanng 1S scheduled, the cQmmissioner shall give at least 
3? days' written 'notice tQ the alleged yiolator of the date, 
t1me and place ?f that hearing. The nQtice must specify the 
act dQne or oIDltted to be done that is claimed to be in 
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( 

violation of law: identify the particular provisions of the 
section, rule, order or license inVolved in the violation: 
and advise of, each penalty the department proposes to impose 
and its amount. The notice must be sent by regiStered or 
certified mail by the department to the last known address 
of the person. 

Any hearing conducted under this subsection must be in 
accordance with the provisions of the Maine Administrative 
Procedure Act, Title 5, Chapter 375. 

At the hearing, the alleged violator may appear in person or 
by attorney and answer the allegations of violation and file 
a statement of the facts, including the methods, practices 
and procedures, if any, adopted or used by the alleged 
violator to Comply with this subchapter and present any 
evidence that is pertinent and relevant to the alleged 
violation. 

C. On the request of the department. the Attorney General 
may institute a civil action to collect a penalty imposed 
pursuant to this subsection. Only the Attorney General may 
compromise. mitigate or remit ciyil penalties as are 
referred to the Attorney General for collection. 

D. All money collected from civil penalties must be paid to 
the Treasurer of State for deposit in the General Fund. 
Money collected from civil penalties may not be used for 
normal operating expenses of the department, except as 
appropriations made from the General Fund in the normal 
budgetary process. 

SUBCHl\PTER II 

NEI'f ENGLAND COMPACT ON RADIOLOGICAL 
HEALTH PROTECTION 

§4051. Purposes -- Article I 

The purp'Qses of this compact are to: 

1. Promote protection. Promote the radiological health 
protection of the public and individuals within the party states: 

2. Mutual aid. Provide mutual aid and assistance in 
radiological health matters including, but not limited to, 
radiation incidents: and 

3. . Personnel and equipment. Encourage and facili tate the 
efficient use of personnel and equipment by furthering the 
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orderly acquisition and Sharing of resources useful for programs 
of radiation protection. 

§4052. Enactment -- Article II 

This compact becomes effective when enacted into law by any 
2 or more of the states of Connecticut, Maine, Massachusetts, New 
Hampshire, Rhode Island and Vermont.' Thereafter it ·,becomes 
effective with respect to any other aforementioned state upon its 
enacting this compact into law. Any state not mentioned in this 
Article that is contiguous to any party state may become a party 
to this compact by enacting the compact. 

§4053. Duties of states -- Article III 

1. Plan. It is the duty of each party state to formulate 
and out into effect an intrastate radiation incident plan that is 
compatible with the interstate radiation incident plan formulated 
pursuant to this compact. 

2. Aid. Whenever the compact administrator of a party state 
requests aid' from the compact administrator of any other party 
state pursuant to this compact, it is the duty of the requested 
state to render all possible aid to the requesting state which is 
consonant with the maintenance of protection of its own people. 
The compact administrator of a party state may delegate any or 
all of the compact administrator' s authority to request aid Dr 
respond to requests for aid pursuant to this compact to one or 
more subordinates, in order that requests for aid and responses 
thereto are not impeded by reason of the absence of 
unavailability of the compact administrator. Any compact 
administrator making such a delegation shall inform all the other 
compact administrators thereof, and shall inform them of the 
identity of the subordinate or subordinates 'to whom the 
delegation has been made. 

3. PerSOnnel and equipment. Each party state shall maintain 
adequate radiation protection personnel and equipment to meet 
normal demands for radiation protection within its borders. 

§4054. Liability -- Article IV 

Whenever the officers or employees of any party state are 
rendering outside aid pursuant to the request of another party 
state under this compact, the officers or employees of that state 
have, under the direction of the authorities of the state to 
which they are rendering aid, the same powers, duties, rights, 
privileges and immunities as comparable officers and employees of 
the state to which they are rendering aid. 
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No party state or its officers or employees rendering 
outside aid pursuant to this compact is liable on account of any 
act or omission on their part while so engaged. or on account of 
the maintenance or use of any equipment or supplies in connection 
therewith. 

All liability that may arise either under the laws of the 
requesting state or under the laws of the aiding state or under 
the laws of a 3rd state. on account of or in connection with a 
request for aid. must be aSSumed and box:ne by the requesting 
~ 

Any party state rendering outside aid to cope with a 
radiation incident must be reimbux:sed by the pax:ty state 
.rece~y~ng the aid for any loss or damage to. or expense incurred 
in the operation of any equipment answering a request for aid, 
and for the cost of all materials, transportation and maintenance 
of officers. employees and equipment incurred in connection with 
the request. provided that nothing herein contained preyents any 
assisting party state from assuming the loss. damage. expense or 
other cost or from loaning the equipment ox: from donating the 
services to the receiving party state without charge or cost. 

Each party state shall provide for the payment of 
compensation and death benefits to injured officers and employees 
and the representatiyes of deceased officers and employees in 
case officers or employees sustain injuries ox: are killed while 
rendering outside aid pursuant to this compact, in the Same 
manner and on the same terms as if the injux:y or death were 
sustained within the state fox: or in which the officer or 
employee was regularly employed. 

§4055. Facilities. equipment and personnel -- Article V 

Wheneyer a department. agency or officer of a party state 
responsible for and haying control of facilities or equipment 
designed for ox: useful in radiation control. x:adiation x:esearch. 
or any other phase of a radiological health program or progx:ams. 
determines that the facility or item of equipment is not being 
used to its full capacity by that party state. or that 
temporarily it is not needed for current use by that stat~. a 
department. agency or officer may. upon x:equest of an appropriate 
department. agency or officer of another party state. make the 
facility or item of equipment available for use by the x:equesting 
depax:tment. agency or officer. Unless otherwise required by law. 
the ayailability and use resulting therefrom may be with or 
without chax:ge. at the discretion of the lending department. 
agency or officer. 
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Any personal property made available pursuant to this 
section may be remoyed to the requesting state. but no such 
property may be made ayailable. except for a specified period and 
pursuant to written agx:eement. Except when necessary to meet an 
emergency. no supplies or materials intended to be consumed prior 
to return may be made available pursuant to this section. 

In recognition of the mutual benefits. in addition to those 
resulting from Article IV. accruing to the party states from the 
existence and flexible use of professional or technical personnel 
haying special skills or training related to radlati2n 
protection. those personnel may be made ayailable to a party 
state by appropriate departments. agencies and officen of othex: 
party states. provided that the borrower reimburses the party 
state :egularly employing the personnel in question for any cost 
of mak~ng the personnel ayailable. including a prorated share of 
the salary or other compensation of the personnel inyolyed. 

. No:hing in this, Article may be construed to limit or to 
mod~fy ~n any way lIx:t~cle IV of this compact. 

§4056. Compact administrators - Article VI 

Each party state shall haye a compact administrator who mu~ 
be the head of the state agency having principal responsibility 
for radiation protection. and who: 

1. Coordinate actiyities. Shall coordinate activities 
pursuant to this compact in and on 
administrator's state: and 

behalf of the compact 

2. Incident plan. Serying jointly with the compact 
administrators of the other party states. shall deyelop and keep 
current an· interstate radiation incident plan, consider any other 
matters as may be appropriate in connection with programs of 
cooperation in the field of radiation protection and allied areas 
of COmmon intex:est. and formulate procedures for claims and 
reimbursement under Article IV. 

§4057. Other responsibilities and activities -- Article VII 

Nothing in this compact may be construed to: 

1. :rotection program. Authorize or permit any party state 
to curta~l or diminish its radiation protection program. 
equipment. seryices or facilities: 

2. Health protection. Limit or restdct the powers of any 
state ratifYi~g the compact to provide for the radiological 
health protecbon of the public and indiyiduals. ox: to prohibit 
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intended to provide for radiological health protection; or 

3. Existing arrangements. Affect any existing or future 
cooperative relationship or arrangement between federal, state or 
local governments and a party state or states, 

§40S8. Withdrawal Article VIII 

Any party state may withdraw from this compact by enacting a 
statute repealing the same, but no withdrawal may take effect 
until one year after the governor of the withdrawing state has 
given notice in writing of the withdrawal to the governors of all 
other party states, No withdrawal may affect any liability 
already incurred by or chargeable to a party state prior to the 
time of withdrawal. 

§40S9. Construction and severability -- Article IX 

It is the legislative intent that the provisions of this 
compact be reasonably and liberally construed, The provisiOns of 
this compact are severable and if any phrase, clause, sentence or 
provision of this compact is declared to be unconstitutional or 
the applicability thereof, to any state, agency, person or 
circumstance is held invalid, the constitutionality of the 
remainder· of this. compact and the applicability thereof, to any 
other state, agency, person or circumstance is not affected 
thereQy. 

§4060. Radiation incident plan 

The commissioner shall formulate and keep current a 
radiation incident plan for this State, in accordance with the 
duty aSSumed pursuant to Article III, subsection 1 of the compact, 

36 §406l. Compact administrator for Maine 

38 

40 

42 

44 

46 
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The compact administrator for this State, as required by 
Article VI of the compact, is the commissioner. 

SUBC!ll\.PTER III 

RADON REGISTRATION ACT 

§4101. Short title 

This subchapter may be known and cited as the "Radon 
Registration Act." 

50 §4102. Definitions 
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As used in this SUbchapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. Associated radiological concerns. "Associated 
radiological concerns" means radioactive elements other than 
radon, including, but not limited to, radium, thorium, uranium 
and their respective decay products. 

2. Authorized radon testing device. "Authorized radon 
testing device" means a device that; 

A. Collects radon or its decay products; 

S, Requires analysis by an independent measuring facility or 
is a continuous mqnitoring device: and 

C. Has been determined to be acceptable by the United States 
Environmental Protection Agency under the Radon Measurement 
Proficiency Program conducted under 15 United States Code, 
Section 2661, et seg. 

3. Listed facility. "Listed facility" means a radon testing 
facility that is designated as a primary company by the Radon 
Measurement Proficiency Program of the United States 
EnvirOnmental Protection Agency under 15 United States Code, 
Section 2661, et seg. 

4. Radon. "Radon" means the radioactive gaseous element and 
its decay products produced by the disintegration of the element 
radium in air, 'water, soil Of other media. 

5. RadoD testing services. "Radon testing services" means 
proyiding, for remuneration, determination of radon levels or 
analysis of an authorized radon testing device. This term 
includes those services provided by listed facilities. 

§4103. Lead agency 

The bureau is the lead agency having primary responsibility 
for programs related to radon and associated radiological 
concerns. The bureau shall register firms, including listed 
facilities, and individuals who test for the presence of radon or 
associated radiOlogical concerns Of who prOvide consulting, 
construction Of other remedial services fOF reducing the levels 
of radon or associated radiological concerns. The bureau may 
facilitate functions, inclUding, but not limited to, education, 
funding, liaison, teChnology transfer and training with the 
United States Environmental Protection Agency or 'other federal or 
state agencies. The bureau also serves as an information 
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clearinghouse for radon and associated radiological concerns by 
maintaining records and disseminating information to educate the 
public about radon. describing technical assistance programs and 
interpreting test results as appropriate. 

§4104. Radon testing: registration regyired 

A person may not perform. eyaluate or adyertise to perform 
or evaluate tests for the presence of radon in buildings or on 
building lots unless registered with the bureau. This 
registration reguirement includes without limitation a person 
whose place of business is located in the State. or in another 
state. who offers radon testing seryices to residents of the 
State either directly or through the mail. 

§410S. RadOn mitigation: registration required 

No person may offer adyice or plans to reduce the leyel of 
radon or contract to modify an existing structure in a manner 
intended to reduce the leyel of radon unless registered with the 
~ 

§4106. Exemptions 

The reguirements of sections 4104 and 4105 do not apply to 
any of the following: 

1. Personal use. A person performing testing or mitigation 
on a building owned or inhabited by that person: 

2. Nev construction. A builder utilizing preyentiye or 
safeguarding measures in new construction as reCommended in 
"Radon-resistant Residential New Construction" EPA/60018-881087 
published by the United States Enyironmental Protection Agency or 
an eguiyalent publication as determined by the department: 

3. Department employees. Employees of the department in the 
course of their assigned duties: or 

4. Authorized personnel. A person performing testing with 
the written approval of the department. Registration under 
section ~104 or 4105 does not constitute written approyal for the 
purposes of this subsection. 

§4107. Use of listed facilities 

Any person who is reguired to register under section 4104 or 
4105 shall use only authorized radon testing deyices and shall 
haye these deyices analyzed by a listed facility. When 
disclosing test results. any person registered under section 4104 
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or 4105 shall proyide in writing the name and address of the 
listed facility that performed the analysis. 

§U08. Reports 

A person registered under section 4104 or 4105 shall. within 
45 days of the date the seryices are provided. notify the 
department in writing of the zip code' of the client and the 
results of any tests performed. The department may. by rule.... 
specify an alternatiye notification procedure and notification 

~ 

§4109. Adyertising 

NQ person may advertise any radon tE7sting device as 
"State-approved," "approyed by the State of Maine". or by ~se. of 
any phrases with simila~ meaning .or cQn:e~t, Th~s restrl.ctl.on 
also applies to any reference denot1ng mun1c1pal approyal. 

The department shall determine a schedule of fees to defrav 
the costs of the registration programs established in sections 
4104 and 4105. Fees may not exceed $150 for registrants under 
section 4105 or $75 for registrants under section 4105. The fees 
collected must be placed in the Radon Relief Fund established in 
section 4114. The fee schedule must provide for initial 
registration and biennial registration fees. 

§Ull. Rules 

The department shall adopt rules. in accordance with the 
Maine Administrative Procedure Act. Title 5. chapter 375. 
necessary to administer and enforce this subchapter. . Rules must 

. addresS, but are not limited to, minimal training reguirements 
for registration. periodic reregistration, performance standards, 
reports, truth-in-a!'yertis.ing r;eguirements and criteria and 
procedures for reyok1ng reg1strat10ns. 

§un. Penalties 

Any person failing to register pursuant to section 4104 or 
4105 commits a ciyil Violation for which a forfeiture not to 
exceed $500 may be adjudged. Any person in yiolation of section 
4107. 4108 or 4109 commits a civil violation for which a 
forfeiture not to exceed $250 per violation may be adjUdged. Any 
person who engages in radon testing, advertising or mitigation in 
violation of this subchapter is also in violation of Title 5, 
chapter 10. 
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SUB. Registration revoked 

. ;he d~partment may revoke, in accordance with the Maine 
Adm1n1strat1ve Procedure Act, Title 5, chapter 375, the 
registration of any person found in violation of this subchapter. 

§4114. Radon Relief Fund 

The Radon Relief Fund is established as a nonlapsing fund to 
support the radon-related research, testing, educational and 
mitigation activities of the bureau. Funds received from 
registrations under sections 4104 and 4105 and any other 
miscellaneous SQurces of income are deposited in the fund! The 
bureau shall administer the fund. Funds in the Radon Relief Fund 
must be deposited with the Treasurer of State to the credit of 
the fund and may be invested as provided by law. Interest on 
these inyestments must be credited to·the fund. 

CBAP'IER 227 

PESTICIDES CONTROL 

§4201. Pu~ose and policy 

For the purpoSe of assuring to the public the benefits to be 
deriyed from the safe, scientific and proper use of chemical 
pesticides while safeguarding the public health, safety and 
welfare, and for the further purpose of protecting natural 
resources of the State, it is declared to be the policy of the 
State of Maine to regulate the sale and application of chemical 
insecticides, fungicides. herbicides and other chemical 
pesticides, and to regulate the return and disposal of limited 
and restricted use pesticide containers. 

§4202. Definitions 

As used in this chapter, the following words haye the 
following meanings. 

1. Agricultural commodity. "Agricultural commodity" means 
any plant. 'or part thereof. or animal or animal product produced 
by a person, including farmers, ranchers, yineyardists, plant 
propagators, Christmas tree growers, aguaculturists, 
floriCUlturists, orchardists, foresters or other comparable 
persons, primarily for sale. conSumption, propagation or other 
use by humans or animals. 

2. Aircraft. "Aircraft" means any machine or device used 
or designed for nayigation of, or flight in, the air. 
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3. Board. "Board" means the State Board of Pesticides 
Control as establi~hed in section 4203. 

4. Certified applicator. "Certified applicator" means any 
person who is certified pursuant to section 4206 and authorized 
to use or superyise the use of any pesticides. 

5. COmmercial applicator. "Commercial applicator" means 
any person, except a goyernment pesticide superyisor, whether or 
not the person is a priyate applicator with respect to some uses, 
who uses or superyises the use of any limited or restricted-use 
pesticides on any property other than as proyided by subsection 
30, or who uses general-use pesticides in custom application on 
such property. "Commercial applicator" also includes indiyiduals 
who apply any pesticides in connection with their duties as 
officials or employees of federal t state or 10ca'1 goyernments. 

6. Custom application. "Custom application" means any 
application of any pesticide under contract or for which 
compensation is receiyed or any application of a pesticide to a 
property open to use by the public. 

7. Defoliant. The term "defoliant" means any substance or 
mixture of substances intended for causing the leayes or foliage 
to drop from a plant, with or without causing abscission. 

o. Desiccant. The term "desiccant" means any substance or 
mixture of substances intended for artificially accelerating the 
drying of plant tissue. 

9. Distribute. "Distribute" means to offer for sale, hold 
for sale, selL barter, ship, deliver for shipment or receiye 
and, haying so received, deliyer or offer to de"liyer pesticides 
in this State. 

10. rIFRA. "FIFRA" means the Federal Insecticide, 
Fungicide and Rodenticide Act. as amended bv the Federal 
Enyironmental Pesticide Control Act of 1972, Public Law 92-516. 

II. Fungi. "Fungi" means all nonchlorophyll-bearlng 
thaUophytes, that is. all nonchlorophyll-bearlng plants, of a 
lower order than mosses and liyerworts, including but not limited 
to rusts, smuts, mildews and molds, except those on or in liying 
humans or other animals or those on or in processed food, 
beyerages or pharmaceuticals. 

12. Fungicide. . I1Fungicide" means any substance or mixture 
o~ .subs.tances intend~d for destroying or repelling any fungi or 
m1t1gat1ng or prevent1ng damage by any fungi. 
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13. Government pesticide supervisor. "GQvernment pesticide 
supervisor" means any federal, state or local government agency, 
Qfficial Qr emplQyee. whether Qr nQt the persQn is a private 
applicatQr with respect tQ SQme uses. whQ. in the course Qf that 
person's duties. respQnsibilities or emplQyment. supervises the 
use of any pesticides. For the purpQses Qf this subsectiQn. 
"superyise" means any and all activity other than the direct 
applicatiQn of pesticides. 

14. General use pesticide. "General use pesticide" means 
any pesticide that has been registered by the United States 
Environmental Protection Agency as evidenced by a registration 
number on" the label and that is nQt a restricted use or limited 
use pesticide, as defined in this section. Pesticides restricted 
by the United States Environmental PrQtection Aaencv are so 
identified on the label. Pesticides restricted or limited by the 
Board of Pesticides Control are listed by the board. 

15. General use pesticide dealer. "General use pesticide 
dealer" means any person whQ distributes general use pesticides. 

16. Ground equipment. "Ground equipment" means any machine 
or device. other than aircraft. for use on land Qr water, 
designed for. or adaptable to. use in applying pesticides as 
sprays. dusts. aerosols. fogs. or in other forms. 

17. Herbicides. "Herbicides II means any substance or 
mixture of substances intended for preventing. destroying. 
repelling or mitigating any weed. 

18. Household use pesticide product. "Household use 
pesticide prQduct" means any general use pesticide product that 
contains no more than 3'\, active ingredients and that is applied 
undiluted by hQmeQwners tQ cQntrol pests in and arQund the family 
dwelling and associated structures. For the purpQses of this 
definitiQn and section 4217. subsection 4. petroleum solvents are 
not active ingredients. 

19. Insect. "Insect" means any of the numerous small 
invertebrate animals generally havina the bQdy more or less 
QbviQusly segmented, for the most part belonging to the class 
insecta. cQmprising 6-legged, usually winged fQrms, including but 
nQt limited to beetles. bugs, bees, flies 'and other allied 
classes of arthrQPods whose members are wingless and usually have 
more than 6 legs, including but not limited to mites, ticks, 
centipedes and wood lice. 
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20. Insecticide. "Insecticide I! means any substance or 
mixture of substances intended for destroying or repelling any 
insect. Qr mitigating Qr preventing damage by any insects. 

21. Limited use pesticide. "Limited use pesticide" means 
any pesticide or pesticide use classified for limited use by the 
~ 

22. Ma;or forest insect aerial spray !u!plication. "MajQr 
fQrest insect aerial spray applicatiQn" means a project tQ apply 
pesticides against a forest insect pest by aerial application 
over an area containing at least I,OOO acres in the aggregate. 

23. Minor forest insect aerial spray application. "Minor 
fQrest insect aerial spray applicatiQn" means a project to apply 
pesticides aaainst a forest insect pest by aerial application 
over an area containing less than 1,000 acres in the aggreg~ 

24. Monitor. "Monitor" means a person working on a pUblic 
or private fQrest insect aerial spray application project whQse 
prim!r~ reSPQnS~bilities are to ?bserye and record meteorological 
COnd1t10PS dur1ng spray operat1ons, observe and record spray 
deposition, and prepare the spray period report and who has the 
authority tQ cease spray applications when cQnditions require it, 

~5.. pers?n .. "Person" mea?s any individual, p~rtnership, 
assoc~at~Qn. hduc1ary. cQrporat~on. gQvernmental enbty or any 
organized group Qf persons whether incQrporated Qr not. 

26. Pest. The "term "pest" means any insect r rodent, 
nematode, fungus. weed. Qr any other form of terrestrial or 
aguatic plant Qr animal life Qr virus. bacteria or other 
micro-organism, except viruses, bacteria or other micro-organisms 
on ?r ,in living ,humans or other living animals, that the 
COmm~ss~oner of Agr1culture. FQQd and Rural Resources declares tQ 
be a pest. 

21. Pesticide. The term "pesticide" means any substance or 
mixture Qf substances intended for preventing. destrQying. 
repelling or mitigating any pest. and any substance Qr mixture of 
substances intended for use as a plant regulator. defoliant or 
desiccant. 

28. Pesticide dealer. "Pesticide dealer" means any person 
who distributes limited or restricted use pesticides, 

29. Plant regulator. The term "plant regulator" means any 
substance or mixture of substances intended. thrQugh 
physiological action. fQr accelerating Qr retarding the rate of 
growth or rate of maturation, or for Qtherwise altering the 
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behaviQr Qf plants Qr the prQduce thereQf. but dQes nQt include 
substances tQ the extent that they are intended as plant 
nutrients. trace elements. nutritiQnal chemicals. plant 
inQculants and SQil amendments. AlsQ. the term "plant regulatQr" 
dQes nQt include any Qf thQse nutrient mixtures Qr SQil 
amendments COmmQnly knQwn as vitamin hQrmQne hQrticultural 
prQducts. intended fQr imprQvement. maintenance. survival. health 
and prQpagatiQn Qf plants. and that are not fQr pest destruction 
and are nontoxic and nonpoisonous in the undiluted packaged 
concentration. 

30. Private applicator. "Private applicator" means any 
persQn whQ uses Qr supervises the use Qf any pesticide that is 
classified fQr restricted Qr limited use fQr purpQses Qf 
prQducing any agricultural CQmmodity Qn prQperty Qwned Qr rented 
by the persQn Qr the persQn' s employer Qr. if applied withQut 
compensation other than trading of personal services between 
prQducers Qf agricultural cQmmQdities. Qn the prQperty Qf another 
~ 

31. Restricted use pesticide. "Restricted use pesticide"' 
means any pesticide Qr pesticide use classified fQr use Qnly by 
Qr under the direct supervisiQn Qf a certified applicatQr by the 
Administrator of the United States Environmental Protection 
Agency Qr by the CQmmissiQner Qf Agriculture. FQQd and Rural 
Resources. 

32. Spotter.. "Spotter" means a person working on a public 
or private forest insect aerial spray application project who is 
responsible for orderina the cessation of spraying over water 
bodies and Qther nQntarget areas. 

33. Spray contracting firm. "Spray contracting firm" means 
a person emoloyed or contracted to conduct a public or private 
pesticide applicatiQn. This term does nQt include the Qwner Qr 
lessee· of land tQ be sprayed. emplQyees Qf that landowner Qr 
lessee. the Bureau Qf FQrestry. the emplQyees Qf the Bureau Qf 
Forestry or individuals who are certified as COmmercial 
applicators, 

34. Spray period. "Spray period" means any period of a 
forest insect aerial spray application project during which 
pesticides are applied and that is demarcated frQm anQther spray 
periQd by at least a 2-hQur cessatiQn in pesticide applicatiQn. 

35. Under the direct supervision Qf a certified 
applicator. "Under the direct supervision of a certified 
applicator r II unless otherwise prescribed by its labeling, means 
the act Qr prQcess by which a pesticide is applied by a competent 
perSQn acting under the instructiQns and contrQl Qf a certified 
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applicatQr whQ is available. if and when needed. even thou~h such 
certified applicatQr is nQt physically present at the t~.me ~ru1 
place the pesticide is applied. In the case Qf an appl:icatlOn 
made by a cQmmvrcial applicatQr. the certified applicatQr.mus~ be 
physically present at the time and Qn the site Qf the appl~cat~Qn. 

36. Weed. "Weed" means any plant that grows where not 

§4203. Board of Pesticides CQntrQl 

1.. BQard established. The BQard Qf pesti.cides CQntrQl is 
established by Title 5. sectiQn 12004-0. subsectlon 3. within the 
Department Qf Agriculture. FQQd and Rural ResQurces. Except as 
prQvided in this chapter. the board must be cQmpQsed Qf 7 
members. appQinted by the GQvernQr. subject tQ .appr?va: b.y ~he 
jQint standing cQmmittee Qf the Legislature hanng Jur~sdlct~on 

over agricultural matters and confirmation by the Leglslatu:e, 
To provide the knowledge and experience necessary f~r carryIng 
Qut the duties Qf the bQard. the board "!ust cQnsu.t of the 
following members: one person with practlca~ experIence and 
knQwledge regarding the agricultural use Qf chem~cals: Qne persQn 
who has practical experience and knowledge regarding the US~ of 
chemicals in forest management: one person from the medIcal 
cQmmunity: a scientist frQm the University Qf. Maine Sy~tem 

specializing in agronomy or entomology haVIng practIcal 
experience and knowledge of integrated pest management: one 
cQmmercial applicatQr: and 2 persQns apPQinted. tQ repres?nt the 
public. The· 2 members apPQinted to :epresent the publ~c must 
have a demonstrated interest in envIrOnmental protectIon and 
represent different geQgraphic areas Qf the State. The term must 
be fQr 4 years. Any vacancy must be filled by an apPQintment fQr 
the remainder Qf the unexpired term. 

2. Organization Qf the board. The bQard shall elect a 
chair and any Qther Qfficers it determines necessary frQm ~Qng 
the membership. The bQard shall meet at the call Qf the ~ha~r Qr 
at the request of any 3 members, Four members constItute a 
qUQrum and, except as Qtherwise provided in this subsecti?n, any 
actiQn requires the affirmative VQte Qf the greater Qf elther a 
majQrity Qf thQse present and VQting or at least 2 members. Any 
actiQn by the board requesting that the AttQrney General pursue a 
court action against an alleged violator of any ~aw or rule 
requires an affirmative VQte by 3 members Qr a maJQr~~y Qf thQse 
present and vQting, whichever is greater. The chau and any 
other officers serve in those capacities for ~ period of one year 
fQIIQwing their electiQns. 

3. Compensation Qf the board. Each public member must be 
cQmpensated accQrding to the prQvisions Qf Title 5. chapter 379. 
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4. Director. The Commissioner of Agriculture. Food and 
Rural Resources shall appoint a director. with the approyal of 
the board. The director is the principal administrative. 
operational and executiye employee of the board; The director. 
shall attend and participate in all meetings of the board. but 
may not yote. The director. with the approyal of the 
commissioner and the board. may hire whateyer competent 
professional personnel and other staff the director deems 
necessary. All employees of the board are subject to Title S, 
Part 2. The directorma,y obta,in office spa,ce. goods a,nd seryices 
as required. 

S. Sta,ff. The board sha,ll establish sta,ndards for the 
delega,tion of its a,uthority to the director and sta,ff. Any 
person aggrieyed by a, decision of the director and sta,ff ha,s a, 
right to a reyiew of the decision by the boa,rd. The Commissioner 
of Agriculture. Food and Rural Resources shall proyide the board 
with administra,tive services of the department. including 
assista,nce in the prepa,ration of the boa,rd's budget. The 
commissioner may require the board to reimburse the department 
for these services. 

6. State contracts. Notwithstanding any other prons1ons 
of la,w. members of the board may contra,ct with the State where 
the contracts are awa,rded consistent with normal bidding 
procedures of the Department of Administrative and Financial 
Services. Members may also receive grants where grants are 
awarded consistent with normal state procedures. In no case may 
any member yote on the a,wa,rd of a contract or gra,nt for which the 
member ha,s submitted a, bid or proposal. 

7. Meetings. The boa,rd sha,ll periodically ~eet in ya,rious 
geogra,phic regions of the Sta,te. When considering a,n enforcement 
action. the boa,rd sha,ll attempt to meet in the geogra,phic region 
where the alleged yiolation occurred, 

§4204. Povers of board 

1. EstabHshment of categories and standards. The board 
sha,ll adopt rules in a,ccordance with Title S, cha,pter 37S. 
subchapter II that: 

A. Establish categories, and where applicable 
subcategories. of commercial applicators and goyernment 
pesticide supervisors depending upon the nature a,nd extent 
of the' pesticide use. the type of pesticide equipment, the 
degree of knowledge or skill required in their a,pplication 
and any other factors the board considers releyant. proyided 
that the categories are consistent with. but not limited to. 
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the ca,tegories esta,blished by the United Sta,tes 
Enyironmental Protection Agency: 

B. Establish competency standa,rds for the esta,blished 
categories for the certifica,tion and renewa,l of 
certifica,tion of commercia,l a,pplica,tors. The sta,nda,rds must 
require. as a m;tn:lmum. that the applicant demonstra,te, by 
written examination and, as appropriate, performance 
testing. knowledge of pests. formulation and la,beling of 
pesticides. equipment and a,pplication techniques. safety 
preca,utions. potentia,l harmful effects on the environment, 
and applicable federa,l and state la,ws and regulations: 

C. Esta,blish sta,nda,rds for the certifica,tion a,nd renewa,l of 
certifica,tion of private a,pplicators. The sta,nda,rds must 
reguhe tha,t the priya,te applicator indicate satisfa,ctory 
knowledge of oest problems and pest control practices. 
including as a minimum the ability to recognize COmmon pests 
a,nd the damage they cause, to understa,nd the pesticide 
labeL to apply pesticides in accordance with label 
instructions and warnings, to recognize local anyl [onmental 
situations that must be considered to ayoid contamina,tion, 
to recognize poisoning symptoms and corrective procedures·, 
a,nd to understa,nd a,pplica,ble federal and sta,te laws and 
regulations: 

D. Establish the standards for issuance and renewal of 
licenses of pesticide dealers. These standa,rds must 
include, but are not limited to, requirements concerning 
transportation of pesticides, the applicant's knowledge of 
applicable federal and sta,te sta,tutes, rules a,nd 
regulations, and the applicant's understanding of the 
da,ngers involyed a,nd the preca,utions necessa,ry for the safe 
storage and distribution of pesticides; 

E,' Esta,blish guidelines and requirements for reporting of 
informa,tion by commercia,l applicators, pesticide dea,lers, 
spray contracting firms a,nd monitors to the board: 

F. Establish standards for the certification and renewal of 
certification of government pesticide supervisors. These 
standa,rds mav require that the applicant demonstrate, bv' 
written examination and, as appropriate, performa,nce 
testing, knowledge of pests, formula,tion and la,beling of 
pesticides, equipment and application teChniques, safety 
precautions, potentia,l harmful effects on the environment 
and applicable federal and state laws and regUlations; 

G. Establish standards for the certification and renewal of 
certification of spotters a,nd monitors: and 

Page 391-LR3102(1) 

) 



2 

4 

6 

B 

10 

12 

14 

16 

lB 

20 

22 

24 

26 

2B 

30 

32 

34 

36 

3B 

40 

42 

44 

46 

4B 

50 

H. Establish standards for the certification and renewal of 
certification of spray contracting firms. 

2. Cooperation: adoption of rules. The board may: 

A. Cooperate with any other agency of this State or its 
subdivisions, or with any agency of any other state or the 
Federal Government for the purpose of administering this 
chapter and of securing uniformity of regUlations: 

S, On its own or in cooperation with other agencies or 
~erson~, ~ublish. information. it. .considers appropriate, 
~ncludl.ng wformabon concern.1ng l.nJury that might result 
from improper application or handling of pesticides, and 
methods and precautions designed to preyent the injury: and 

C. Adopt other rules and take other actions as it considers 
appropriate to control the use and distribution of 
pesticides within the State and to otherwise provide that 
the purposes and policies of this chapter are carried out. 

3. Chemical substance identification. To the extent 
permitted under federal law, the board has primary enforcement 
responsibility for inspection of any workplace subject to the 
prOvisions' of Title 26, chapter 22, solely because of the 
presenc? .0: a pestic~d:. The board has pr~mary enforcement 
responsl.bl.ll.ty for tral.nl.ng programs to be provl.ded by employers 
under Title 26, chapter 22, in those instances where the employer 
is subject to the provisions of that law solely because of the 
presence or use of a pesticide. 

The board shall assist the Director of the Bureau of Labor 
Standards in providing education and training in accordance with 
Title 26, section' 1720. to aid agricultural employers in 
complying with the federal requirements for hazard communicatio!). 
and shall assist the responsible state agencies in proyiding 
education and training to aid agricultural employers in complying 
with the federal requirements for emergency and hazardous 
chemical inventory forms and COmmunity right-to-know reporting. 

4. Designation of critical areas. The board may designate 
critical areas which maY include. but are not limited to, areas 
where pesticide use would jeopardize endangered species or 
critical wildlife habitat, present an unreasonable threat to 
quality of the water supply, be contrary to a master plan for the 
area where the area is held or managed by an agency of the State 
or Federal Government; or would otherwise result in unreasonable 
adverse effects on the public health, welfare or the environment 
of the area. The designation of a critical area may prohibit 
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pesticide use or maY "include limitations on 'pesticide use as the 
board considers appropriate. The proceedings to designate a 
critical area under this section must conform to Title 5. chapter 
375, subchapter II. 

The board. by rule. shall establish criteria for designation of 
critical areas, 

In addition to the proV1s10DS of the Maine Administratiye 
Procedure Act. Title 5, section BOOl, any municipality and, for 
the purpose of representing unorganized territory, any county may 
petition the board for establishment of a critical area within 
their boundaries. If the board designates a critical area, the 
board shall develop a pesticide management plan for that area 
after recel.vl.ng comments from the municipality or. for 
~norganized territory. the county: the volunteer medical adviso~ 
panel as established through the board: local applicators: owners 
of land within the critical area: and other interested parties 
and agencies. 

5. Disclosure of rights. When issuing a license, the board 
shall provide to each licensee a written statement outlining the 
enforcement process and the process of negotiating agreements in 
lieu of court action that may occur in the event enforcement 
action is pursued. The Department of the Attorney General and 
the Department of Agriculture, Food and Rural Resources shall 
assist the board in developing an appropriate written statement. 

6. NQtification. Whenever the board or its staff 
investigates a complaint alleging a yiolation of rules adopted 
pursuant tQ Title 7, section 606, subsection 2, paragraph G, the 
staff shall make all reasonable efforts to notify the alleged 
violator, if identity is known. prior tQ collecting samples. 

§4205. Exercise of powers by Board of Pesticides Control 

The powers established under the Maine pesticide Control Act 
of 1975, Title 7, chapter 103, subchaBter II-A, must be exercised 
by the Board of Pesticides Control established by section 4203, 

§4206. Certification and licenses 

1. Certification required: commercial applicators and spr~ 
contracting firms. Certification is required for commercial 
aPBlicato[s and spray contracting firms as follows. 

A. No commercial aPB1icator may use or supervise the use of 
any pesticide within the State without prior certification 
from the board, except that a comBetent person who is not 
certified may use a pesticide under the direct superyision 
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of a certified applicator. and except as provided in 
paragraph C. 

B. No spray contracting firm may use or supervise the use 
of any pesticide within the State without prior 
certification from the board. 

C. The board. may by rule provide for exemptions from 
certification requirements and for reduced certification 
requirements for classes of commercial apr;>licators of 
general use pesticides applied by hand or nonpowered 
equir;>ment. r;>rovided that the board finds that applications 
by those classes do not pose a significant risk to health or 
the environment and the requirement of certification does 
not serve a meaningful public purpose. 

2. Certification required. private ar;>plicators. No private 
applicator may use. 0; su~ervise t~e use ~f. an~ limited or 
restricted use r;>estIcIde WIthout prIor cert,f,cat,on from the 
board. excer;>t that a competent ~erson who i.s .not certifie~ '!'ay 
use such a pesticide under the d1rect superv1s10D of a certlfled 
applicator. 

3. Certification required: government pesticide supervisor. 
No government pesticide supervisor may supervise the use of any 
pesticide without prior certification from the board. provided 
that the person who actually uses the pesticide must be certified. 

4. . Certification reguired. spotters and monitors. No 
person may: 

A. Act as a spotter without prior certification from the 
board: or 

B. Act as a monitor without prior certification from the 
~ 

5. License required. pesticide dealers. No pesticide dealer 

A. Distribute any limited or restricted use pesticide 
without a distributor'S license from the board: or 

B. Distribute limited or restricted use pesticides to any 
·person who is not licensed or certified by the board. 

6. Application. Application for licenses or certification 
must be accompanied by· a reasonable fee established by the board. 
The applicant shall provide any information regarding the 
applicant's qualifications and proposed operations and other 
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relevant matters required by the board. Commercial applicators 
and spray contracting firms must be required by the board to 
provide proof of financial responsibility in custom application 
in amounts designated by the board by rule. The board may also 
require private applicators to provide proof of financial 
responsibility. All applicants to the board for certification or 
licensing must be required to comr;>ly with standards of competency 
established by the board concerning adequate knowledge of 
pesticide distribution or use and the related dangers and 
necessary precautions: provided that. in the· case of applicants 
for commercial certification and pestici?e dealers' li~ense~. 
comr;>liance must be demonstrated by wrItten examinatIon In 
addition to other criteria. including performance testing. 
established by the board. 

1. ISSUance. No license or certification may be issued by 
the board. unless the board determines that the standar~ 
licensing and certification have been met as to those categories 
for which the applicant has applied and qUalified. In the case 
of the spotter and monitor. the board shall set minimal 
proficiency requirements with the understanding that the board 
may choose to change these standards from time to time. The 
enforcement personnel of the Board of Pesticides Control must be 
certified to meet at least .the minimal pr:oficiency req~i~eme~ts 
required of spotters and mon1to[s. If a l1cense or cert1f1catlon 
is not issued as applied for. the board shall provide written 
notice to the apr;>licant of the reasons therefor. The license or 
certificate may be issued upon terms and conditions the board 
considers necessary for the protection of the public health. 
safety and welfare. and for enforcement and administration of 
this chapter and the rules adopted pursuant to this chapter. 

8. Renewal. Certification of COmmercial applicators. 
government pesticide sUr;>ervisors. spotters. monitors. sr;>ray 
contracting firms and licenses of r;>esticide dealers are valid for 
one year from the date of issuance. Certification of r;>rivate 
applicators are valid for the period prescribed by the board by 
rule. Application for renewal must be accompanied by a reasonable 
fee as the board establishes by rule. The board may. by rule. 
require that the renewal application include reeXamination or 
other procedures designed to ensure a continuing level of 
competence to distribute. use or sur;>ervise the use of pesticides 

·safely and properly. 

If the board fails to renew a license upon application of. the 
licensee or certificate holder. it shall afford the licensee or 
certificate holder an opr;>ortunity for a hearing in conformity 
with Title 5, chapter 375. subchapter IV. 

9. Suspension. The following provisions govern suspensions. 
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A. If the board determines that there are grounds for 
revocation of a license or certificate, it may temporarily 
suspend the license or certificate pending inquiry and 
opportunity for hearing. No suspension may extend for longer 
than 45 days. 

B. The board shall notify the licensee or certificate 
holder of the temporary suspension, indicating the basis for 
the temporary suspension and informing the licensee or 
certificate holder of the right to request a public hearing. 

C, If the licensee or certificate holder fails to request a 
hearing within 20 days of the date of suspension, the right 
is waived. If the licensee or certificate holder reguests a 
hearing, notice must be given at least 20 days prior to the 
hearing to the lic~nsee or certificate holder and to 
appropriate federal and state agencies. In addition, public 
notice must be given by pUblication in a newspaper of 
general circulation in the State and any other pUblications 
the board considers appropriate. 

D. The provisions of Title 4, chapter 25 or Title 5, 
chapter 375 do not apply to this subsection. 

10. Revocation. The Administrative Court mav suspend or 
revoke the certification or license of a licensee or certificate 
holder upon a finding that the applicant: 

A. Is no longer qualified: 

B. Has engaged in fraudulent business practices in the 
application or distribution of pesticides: 

C. Used or supervised the use of pesticides applied in a 
careless, negligent or faulty manner or in a manner that is 
potentially harmful to the public health, safety or welfare 
or the environment: 

D. Has stored, transported or otherwise distributed 
pesticides in a carelesS, faulty or negligent manner or in a 
manner that is potentially harmful to the environment or to 
the public health, safety or welfare: 

E. Has violated the provisions of this chapter or the rules 
adopted under this chapter: 

F. Has made a pesticide recommendation, use or application, 
or has supervised a use or application, inconsistent with 
the labeling or other restr~ctions imposed by the board: 
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~as made false or fraudulent records or reports required 
by the board under this chapter or under rules adopted under 
this chapter: 

H. Has been subject to a criminal conviction under section 
14 (b) of the amended FIFRA or a final order imposing a 
civil penalty under section 14 (a) of the amended FIFRA: or 

1. Has had the license or certificate, that supplied the 
basis for the Maine license or certification pursuant to 
subsection 12, revoked or suspended by the appropriate 
federal or other state government authority, 

11. State. federal and· local government employees. 
Individuals'who apply pesticides in connection with their duties 
as officials or employees of federal, state or local governments 
are subject to the provisions of this chapter concerning licenses 
and certification, but are exempt from the payment of any fee. 

12. Nonresident licenses, The board may issue a license or 
certificate without examination to nonresidents who are licensed 
or certified by another state or the Federal Government 
substantially in accordance with the provisions of this chapter. 
Licenses or certificates issued pursuant to this subsection may 
be suspended or revoked in the same. manner and on the same 
grounds as other licenses or certificates issued pursuant to this 
chapter. Licenses and certificates issued pursuant to this 
subsection may be suspended or revoked pursuant to subsection lQ. 
paragraph I. 

13. Arborists. In the case of persons licensed under Title 
32, chapter 29, ·subchapter II. the board may waive the 
application fee and may consider the arborist license as prima 
facie evidence of' qualification to use pesticides in the 
categories of·use provided by Title 32, chapter 29. 

§4Z07. General use pesticide dealers 

1. License required. Unless exempted under subsection 4. 
no person may distribute general use pesticides without a license. 

2. ISSUance of license. The board shall issue a license to 
distribute general use pesticides to any person upon payment of a 
fee of $2Q for a calendar year or any part of a calendar year. 
Any person licensed to distribute restricted use pesticides must 
be considered licensed to distribute general use pesticides 
without any additional fee. All fees collected under this 
section must be deposited in the Board of Pesticides Control 
Special Fund. 
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3. Records; reporting. Any person licensed to distribute 
general use pesticides shall keep and maintain records of annual 
pesticide sales for all liguld products sold in containers of one 
guart or more or solid products weighing 5 pounds' or more. Those 
records must include the name of the pesticide. the concentration 
of active ingredients and the guantity sold. and must be kept On 
a calendar year basis. The records must be kept for 2 years 
after the end of the calendar year. The board may not reguire 
record keeping On the sale of household use pesticide products. 
All general use pesticide dealers shall submit annually a report 
to the board showing total sales volumes and weights of each 
pesticide reguired to be recorded under this subsection. 

4. Exemptions. The following situations are exempt from 
the provisions of this section. 

A. Any person may distribute the following products without 
a general use pesticide dealer license: 

(1) Household use pesticide products with no more than 
3~ active ingredients; 

(2) The following products. which have limited 
percentages of active ingredients: 

Ca) Dichlorovos. DDVP. impregnated strips with 
concentrations not more than 25~ in resin strips 
and pet collars; and 

(3) The following products with unlimited percentages 
of active ingredients: 

(a) Pet supplies such as shampoos. tick and flea 
collars and dusts; 

(b) Disinfectants. germicides. bactericides and 
virucides: 

(c) Insect repellents; 

(d) Indoor and outdoor animal repellents; 

(e) Moth flakes. crystals. cakes and nuggets; 

(f) Indoor aguarium supplies; 

(g) Swimming pool supplies; 

(h) Pediculocides and mange cure on humans; 
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(i) Aerosol products; and 

(jl General use paints. stains and wood 
preservatives and sealants, 

B. The board may adopt rules to exempt the sale of 
additional general use pesticide products from the dealer 
licensing provisions of this section. 

§4208. Aquatic application. permit regyired 

No person may apply or cause to be applied a pesticide to 
the waters of the State without obtaining a waste discharge 
license from the Department of Environmental Protection pursuant 
to Title 38. chapter 3. subchapter It Article 2. 

§4209. Critical areas 

No person may apply pesticides to any area of the State that 
the board has determined to be a critical area. except to the 
extent the application is within the limits prescribed by the 
board in establishing the area. 

§4210. Reports 

1. Pesticide dealers to maintain certain records. All 
pesticide dealers shall maintain records of pesticide 
distribution for a period of at least 2 years and shall provide 
reports and information the board. by rule. reguires. 

2. Applicators and firmS to maintain certain records. All 
COmmercial applicators and spray contracting firms shall 
maintain ( fOr a period of at least 2 years, records indicating 
the type and amount 'of pesticide used. the area of use and other 
information the board reguires. Applicators and firms shall 
provide any information. notification and reports the board. by 
rule, reguires. 

§4211. Chemical control of vertebrate animals 

No person may use poisons to kill vertebrate land animals 
eKcept as follows. 

1. Chemic;il control of vertebrate animalS. The board may 
grant permits to use poisons for chemical control of vertebrate 
animals to memb'ers of its staff and to agents of the United 
States Fish and wildlife Service. 
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2. Use poisons to control vild dogs. The board. its staff 
or agents may in emergencies. use poisons to control wild dogs or 
other wild animals. 

3. Control of rats and mice. The control of rats and mice 
on public and private property including buildings and municipal 
dumps. and the control of English sparrows. starlings and pigeons 
within buildings. is exempt from this section. provided that the 
control is performed in accordance with this chapter. the rules 
of the board and the directions on the label of the registered 
pesticide employed. 

§4212. Storage of illegal and obsolete pesticides 

1. Board to accept illegal and obsolete pesticides. Within 
the limits of resources made available to it for the storage or 
disposal of illegal and obsolete pesticides purchased for use in 
Maine, the "board shall accept. store and dispose of pesticides 
from personS who purchased them with the intent of applying them. 

2. Board may adopt rules and fees. The board may adopt any 
rules necessarv to implement this section. including rules 
limiting the guantity and nature of pesticides it accepts foi: 
storage or disposal. The board may adopt and charge fees for 
storage or disposal of pesticides presented to it if the amount 
of pesticides. or special treatments necessary" for safe storage 
or disposaL will reguire a substantial cost to the board. The 
fees charged must be close to the actual cost incurred by the 
12.QlruL. 

§42l3. Return and disposal of limited and restricted use 
pesticide containers 

1. Purpose. The purpose of this section is to ensure the 
triple rinsing or "eguivalent of limited and restricted use 
p~sticide containers in accord with the board's rules. and 
provide an incentive through a deposit system for the return of 
triple rinsed pesticide containers. All limited and restricted 

"use pesticide containers must have a sticker supplied by the 
board. That sticker must be used to identify those limited and 
restricted use pesticide containers for which a deposit is 
reguired. 

2. Scope. This section applies to all limited and 
restricted use pesticide containers. excluding those packaged in 
a cardboard. f+berboard or paper container. that are sold. 
bartered or traded within the State. or that. though purchased 
out-of-state. are held for use or used within the State. 
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3. Deposit establisbed. The board shall by rule establish 
a deposit for restricted and limited use pesticide containers 
within the scope of this section that are sold. bartered or 
traded within the State. or that. though purchased out-of-state. 
are held for use or used within the State. The deposit amount 
should be sufficient to promote the return of the limited and 
restricted use pesticide containers. 

These rules adopted by the board in accordance with the Maine 
Administrative Procedure Act. Title 5. chapter 375. are 
thereafter in effect until 90 days after the date of adjournment 
of the next regular session of the Legislature. unless the next 
regular session adopts by legislative enactment those rules. 

4. Deposits collected. For pesticide containers within the 
scope of this section and purchased within the State. pesticide 
dealers shall. at the time of purchase. collect the deposit 
established by the board for each pesticide container. For 
pesticide containers within the scope of this section that. 
though purchased out-of-state. are held for use or used within 
the State. deposits established by the board must be Collected 
and held by the board or its agent. as provided by the board in 
its rules. 

5. Stickers reqyired. Upon the sale. trade or barter of any 
pesticide container subject to this section and purchased in the 
State. the pesticide dealer shall affix a sticker supplied by the 
board to identify those containers. For pesticide containers 
subject to this section that. though purchased out-of-state. are 
held for use or used within the State. the person who has 
ownership or control of the container within the State shall 
obtain and affix a sticker supplied by the board or its agent and 
shall pay a deposit to the board or its agent in accordance with 
procedures prescribed" by the board by rule. The sticker must 
indicate that the deposit has been paid and must be designed in 
accordance with the board's rules. 

The board" may charge a reasonable fee. in addition to the 

reguired deposit. to pay for the cost of producing and 

distributing stickers. 

No person may possess a limited or restricted use pesticide 
container subject to this section without a prQ~rly apprQve~ 
affixed sticker. except pesticide dealers and distributQrs may 
hold containers if they are for sale and not for personal use. 

6. Deposits refunded. Deposits must be refunded by 
pesticide dealers on all pesticide cQntainers bearing the board's 
stickers at the place of business of the pesticide dealer who 
sold. bartered or traded the restricted or limited use pesticide," 
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or if purchased out-of-state, by the board or its agent, or at a 
place otherwise established by rule, provided that the containers 
have been triple rinsed or the equivalent in accord with the 
board's rules prior to return. 

7. Authority to adopt rules. The board may adopt rules and 
take other actions it considers necessary to carry out the 
provisions of this section. 

§4214. Rotification and monitoring 

1. Puxpose. The purpose of this section is to protect the 
public health and safety by requiring a system of notification to 
the public and to the board for forest insect aerial spray 
projects and by improving the monitoring of these projects. 

2. SCQpe. The requirements Qf this sectiQn apply tQ public 
and private fQrest insect aerial spray pesticide applicatiQns. 

3. RQtification tQ the public. PriQr tQ the commencement Qf 
a forest insect aerial spray applicatiQn, nQtice must be given tQ 
the public as follQws. 

11. If the prQject is a majQr forest insect aerial spray 
applicatiQn the notification must be as fQIIQws. 

(1) lit least 14 days, but not mQre than 30 days, priQr 
tQ spray applicatiQn, nQtice must be published in a 
newspaper Qf general circulatiQn in the area affected. 
The nQtice must describe the prQPQsed spray activity" 
the area to be sprayed, the pesticide to be used, the 
date or dates Qn which the spraying is proPQsed to take 
place, any public precautiQns that appear Qn the 
pesticide label and the name, address and telephQne 
number Qf' persQns responsible for the activity frQm 
whom more specific information regarding spray areas 
and times may be obtained, 

(2) lIny additions of spray blQcks Qr changes in the 
chQice Qf insecticides from the DQtificatiQn required 
pursuant to subparagraph (1) must be published in a 
newspaper Qf general circulatiQn in the area affected 
at least 24 !lQurs beEne the change is effected. 

(3) NQtice must be conspicuously PQsted at each ooint 
Qf major ingress and egress Qf the public intQ the area 
tQ be sprayed, inCluding, without limitatiQn, marked 
EOQt trails' known to be used by the public and mads 
accessible tQ 4-wheeled vehicles and Qpen tQ the 
public. The notice must cQntain the infQrmatiQn 
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described in subparagraph Ill. The board shall 
determine the time periQd the nQtice must be PQsted 
prior tQ the cQmmencement and fQllQwing the completiQn 
of the spray prQject. 

B. If the oro;ect is a minor fQrest insect aerial spray 
applicatiQn the nQtificatiQn must be as fQIIQws; Notice in a 
newspaper Qf !jleneral circulation in the areas affected at 
least 4 days, but nQt more than 10 days, before the 
cQmmencement Qf spray applicatiQn. The notice must cQntain 
the infQrmatiQn required in paragraph 11, subparagraph (1). 

C. NQtice must otherwise be PrQvided, as required by rule 
or Qrder of the bQard, when that bQard determines additiQnal 
nQtificatiQn prQcedures tQ be necessary tQ reach the 
affected public. 

4. NQtificatiQn tQ the bQard. Written notice must be given 
tQ the board; 

l\. lit least 15 days, but nQt more than 30 days, priQr tQ 
the cQmmencement Qf a majQr forest insect aerial spray 
applicatiQn: or 

B. lit least 5 days pdQ[ tQ the commencement Qf a minor 
fQrest insect aerial spray applicatiQn. 

The nQtice must cQntain the infQrmation required under subsection 
3, paragraph l\, subparagraph (1), and must alsQ include any Qther 
informatiQn required by the bQard. The nQtice must be Qn the form 
prescribed by the bQard. 

5. RePQrts. The follQwing reports must be prepared. 

11. FQI1Qwing the cQmpletion Qf each spray periQd, a written 
spray periQd repQrt prepared by the mQnitQr must be made 
available to the bQard within a reasQnable time periQd 
established by the bQard. 

The report must describe the spray actiyity, must certify 
the area actually sprayed and the pesticide used, weather 
cQnditiQns at the time, a map showing where spray booms were 
turned on and off and any nQntarget areas that were sprayed. 
and the date and time Qn which spraying tQQk place. The 
report must be Qn the fnm and filed in accordance with 
prQcedures prescribed by the bQard. 

B. If a reportable spray incident Qccurs, a spray incident 
report must be telephQned tQ the board immediately fQllQwing 
the cQmpletiQn Qf each spray periQd. 11 repQrtable spray 
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incident is a misapplication that may result in a potential 
threat to public health or the envirOnment, including, 
without limitation: FailUl;,e to turn off spray booms oyer 
sensitiye areas such as water bodies or human habitation; 
aircraft accidents inyolying chemical spills; and accidental 
discharge of insecticide. causing risk to human health. The 
report must be on the form and filed in accordance with 
procedures prescribed by the board. 

The spray contracting firm or applicator is responsible for 
complying with the requirements of this section. 

C. 11 project report as described in the board's rules must 
be filed in accordance with procedures prescribed by the 
12.lllwh 

6. Responsibility. The following parties are responsible 
for complying with the requirements of this section. unless 
otherwise proyided: 

11. In the case of a forest insect aerial spray program 
administered pursuant to Title 12. chapter 603. the Bureau 
of Forestry; and 

B, In the case of any other forest insect aerial spray 
actiyities. the landowner or the landowner's representatiye. 
or. if the land is leased. the lessee, 

§4215. Requirement for'spotters and monitors 

Major public and priyate forest insect aerial spray projects 
shall employ spotters and monitors. These personnel must be 
certified pursuant to section 4206, subsection 4. At least one 
spotter and one monitor must be with each spray aircraft or spray 
aircraft team during' all spray application actiyities. No spotter 
or monitor may serVe as the pilot of any aircraft inyolyed in the 
spraY project. 

§4216. E%emption 

The board may exempt a person from compliance with one or 
more of the requirements of sections 4214 and 4215. if the bOard 
finds that; the exemption ~lill not result in am' unreasonable risk 
to the public's health. safety or general welfare and is 
otherwise in the public interest. Any request for exemption must 
be made in writing to the board and must state the reasons for 
the request. The board may not grant any exemption, except 
following notice to 'the public and opportunity for hearing. 
Notice and opportunity for hearing must be in a manner prescribed 
by the board and may be at variance with the requirements of the 
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Maine Administratiye Procedure Act. Title 5, chapter 375. to the 
extent that the board considers necessary under the circumstances. 

§4217. Municipal Qrdinances 

1. Centralized listing. The board shall maintain for 
informational purposes. for the entire State. a centralized 
listing ,of municipal ordinances that specifically apply to 
pesticide storage. distribution or use. 

2. Hew ordinances. The clerk of the municipality shall 
provide the board with notice and a copy of any ordinance to, be 
listed under subsection 1 at least 7 days prior to the meeting of 
the legislatiye body or the public hearing at which adoption of 
the ordinance will be considered. The clerk shall notify the 
board within 30 days after adoption of the ordinance. 

3. Intent. It is the intent of this section to' proyide 
information on municipal ordinances. This section does not 
affect municipal authority to enact ordinances. 

4. Failure to file. For any ordinance that is not filep 
with the board. with notice giyen to the bOard in accordance with 
this section. that is otherwise yalid under the laws of this 
State. any proyision that specifically applies to storage. 
distribution or use of pesticides is yoidand of no effect after 
the deadline for filing and until the board is giyen proper 
notice and the ordinance is filed with the bOard. 

§4218. Local participation 

1. Representation. When the board. under section 4204. 
considers the designation of a critical area or the establishment 
of a pesticide management' pl~n.for.a critical area. t~e municip~l 
officers of any affected mun~c1pa11ty. or county comm1ssioners 1n 
the case of unorganized territories. must be giyen the 
opportunity to select a local representative to serye as an 
additional board member. For a giyen action. there must be only 
one local representatiye who represents the affected municipality 
or unorganized territory. 

2. Participation and yoting procedure. 11 local 
representatiye appointed under this section may participate 
Officially and yote in deliberations On the designation of a 
critical area or on the establishment of a pesticide management 
plan only for a critical area that is in the municipality or 
Mnorganized territory represented. A lOCal representatiye may 
participate on the board until final designation of the critical 
area or final establishment of the pesticide management plan. 
including any administratiye or jMdicial appeals. When the bOard 
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considers a proposed critical area or pesticide management plan 
that affects more than one municipality, the board shall take 
separate action on the portion in each municipality. 

3. Compensation. Local representatives are eligible to be 
reimbursed only for expenses as regular board members during the 
period of their service, to be paid by the board. 

§4219. Inspection 

Upon presentation of appropriate credentials, the chair or 
any member of the board or any authorized employee or consultant 
of the board may enter upon any public Or private premises at 
reasonable times for the purpose of inspecting any equipment, 
device or apparatus used in applying pesticides; inspecting 
storage and disposal areas: inspecting or investigating 
complaints of injury to persons or land from pesticides: 
observing the use and application of pesticides: sampling 
pesticides in use or storage: and sampling pesticide residues on 
crops, foliage, soil, water or elsewhere in the environment. Upon 
denial of access to the board or its agents, the board or its 
agents may seek an appropriate search warrant in a court Q~ 

competent jurisdiction. Notwithstanding other provisions of this 
section, a board member or any authorized employee or consultant 
of the board may enter public or priv~te premises without 
notification if an emergency exists. The need to take a residue 
sample in a timely manner constitutes an emergency under this 
section. 

§4220. Penalties 

A person who violates any nrov~s~on of this chapter or any 
order, rule, decision, certificate or license issued by the board 
or commits any act constituting a ground for revocation, except 
acts punishable under section 4206, subsection 10, paragraphs A 
and H, commits a civil violation subject to the penalties 
eOstablished in Title 7, section GIG-A. 

§4221. Appeal 

Any person aggrieved by any action of the board may obtain a 
review of that action by filing in the Superior Court, within 30 
days of notice of the action, a written petition asking that the 
action of the board be set aside. A copy of the petition must 
immediately be delivered to the board, and within 30 Gays 
thereafter the board shall certify and file in the court a 
transcript of evidence received. The court may affirm, set aside 
or modify the action °of the board, except that the findings of 
the board as to the facts, if supported by substantial eyidence, 

50 are conclusive. 
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§4222. Subpoenas 

The board may issue subpoenas to compel the attendance of 
witnesses and production of any books, documents and records 
anywhere in the State in any hearing affecting the authority or 
privilege granted by a license or permit issued under this 
chapter, that are relevant to proceedings of the board. If any 
person refuses to obey a subpoena issued by the board under this 
section, the board may apply to any Justice of the Superior Court 
for an order compelling the person to comply with the 
reguirements of the subpoena. The justice may issue an order 
compelling the person to comply with the requirements of the 
subpoena and may puniSh failure to obey the order as contempt. 

CHAPTER 229 

SUBCHAPTER I 

SMOKING GENERALLY 

§4301. Definitions 

As used in this subchapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. Designated smoking area. "Designated smoking areau 

means an enclosed area designated as a place for smoking. A 
designated area" must be designed to minimize smoke escaping from 
the designated area into a public place. 

2. Enclosed area. "Enclosed area" means a space between a 
floor and a ceiling that is demarcated on all sides by 
floor-to-ceiling walls. windows. doors or passageways. 
Partitions, partial walls or office dividers that do not extend 
from the floor to the ceiling are not demarcations of enclosed 
~ 

3. Private office. "Private office" means an enclosed area 
that constitutes the work area for no more than one person. 

4. Public place. "Public place" means any place not open 
to the sky into which the public is invited or allowed. Except 
as provided in section 4302, subsection 2, paragraph J, a private 
residence is not a public place. 

5. Restaurant. "Restaurant" means a restaurant as defined 
in section 4402, subsection 1. 
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6. Smolcing. "Smoking" includes carrying or haying in one' s 
possession a lighted cigarette. cigar. pipe or other object 
giying off tobacco smoke. 

§4302. Smoking prohibited in public places 

1. Prohibition. Smoking is prohibited in all enclosed 
areas of public places and all rest rooms made ayailable to the 
~ 

2. Limitations. The prohibition in subsection I is subject 
to the following limitations. 

1\. Smoking is, not prohibited in an enclosed area Qf a 
public place during a period of time that the facility 
containing the enclosed area of the public place is not open 
to the public. 

e. Smoking is not prohibited in theaters or other enclosed 
structures used for plays, lectures, recitals or Other 
similar purposes if the smoking is solely by a performer and 
the smoking is part of the performance. 

C. Smoking is not prohibited in any area where undertaken 
as part of a religious ceremony or as part of a cultural 
actiyity by a defined group. 

D. Smoking in restaurants is governed by the provisions of 
section 4402. 

E. Smoking in places of' employment is goyerned by the 
proyisions of subchapter II. If public employees' rights 
proyided in collectiye bargaining agreements are affected by 

'this section. 'the employees haye the right to reopen 
negotiations for the purpose of bargaining for smoking areas 
in nonpublic areas of publicly owned buildings. 

F. Smoking in hospita~s is governed by the proyisions of 
section 4404. 

G. Smoking'is not prohibited in tayerns or lounges. 

H. Smoking is not prohIbited in motel or hotel rooms that 
are rented to members of the public. 

I. Smoking Is not prohibited in those portions of public 
places consisting of priyate offices when no member of the 
public is present. subject to the proyisions of subchapter 
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.2lli!:.l!.... 

J. Smoking is not prohibited in a priyate residence unless 
the private· residence is used as a licensed day care or 
baby-sitting seryice. in which case that portion of the 
.priyate residence used to care for children is a public 
place for the periOd of time that children who are being 
cared for are present in that portion of the residence. 

K. Smoking is not prohibited in public places when beano or 
bingo games are being conducted in accordance with the 
proyisions of Title 17. sections 314 and 314-1\. 

L. Smoking is not prohibited in a retail store under 2.000 
square feet that primarily sells tobacco or tobacco-related 
products. 

M. Smoking is not prohibited on priyately chartered buses. 

3. Location of designated smoking area. Nothing in this 
subchapter prohibits the location of a designated smoking area 
within a public area, as long as. no sales t services or other 
commercial or public actiyities are' conducted in that a;ea. 

§4303. Posting signs 

Signs must be posted conspicuously in buildings where 
smoking is regulated by this subchapter. Designated areas must 
haye signs that read "Smoking Permitted" with letters at least 
one inch in height. Places where smoking is prohibited must haye 
signs that read "No Smoking" with letters at least one inch in 
height or the international symbol for no smoking. 

§4304. Retaliation prohibited 

1\ person may not discharge. refuse to hire. discipline or 
Otherwise retaliate against an employee or applicant who pursues 
anv remedy ayailable to enforce the requirements of this 
subchapter. 

42 §430S. Penalty 

44 

46 

48 
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A person who yiolates any proY1s10n of this subchapter 
commits a civil violation for which a forfeiture not to exceed 
$100 meY be edjudged. 

SUBCHAPTER II 

SMQItING IN THE liORKPLAC8 

Page 409-LR3l02(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

§4351, Title 

This subchapter may be cited as the "Workplace Smoking Act 
of 1985," 

§4352, Definitions 

As used in this subchapter, unless the context indicates 
otherwise, the following terms have the following meanings. 

1. Business facility_ "Business facility" means a 
structurally enclosed location or portion thereof at which 
employees perform services for their employer. A business 
facility does not include any workplace or portion of a workplace 
that also serves as the employee's or employer's personal 
residence. 

2. Employee.. IIEmployee" means a person who performs a 
service for wages or other remuneration under a contract of hire, 
written or oral, expressed or implied. Employee includes a person 
employed by the State or a political subdivision of the State. 

3. Employer. "Employer" means a person who has one or more 
employees. Employer includes an agent of an employer and the 
State or a political subdivision of the State. 

4. Smoking. "Smoking" means carrying Or haying in one's 
possession a lighted cigarette, cigar, pipe or other Object· 
giving off or containing any substance giving off tobacco smoke. 

§4353. Policy: notice 

Each employer shall establish, or may negotiate through the 
collective bargaining proceSs, a written policy concerning 
smoking and nonsmoking by employees in .that portion of any 
business facility for which the employer is responsible. In 
order to protect the employer and employees from the detrimental 
effects of smoking by others. the policy must prohibit smoking 
except in designated smoking areas. The policy may prohibit 
smoking throughout the business facility. 'The employer shall 
post and supervise the implementation of the policy. The 
employer shall provide a copy of this policy to any employee upon 
request. Nothing in this subchapter affects the right of any 
employer to establish policies concerning smoking and nonsmoking 
by members of the public who have access to the business 
facility. Nothing in this subchapter subjects an employer to any 
additional liability, ~ther than liability that may exist by law, 
for harm to an employee from smoking by others in any business 
facility covered by this subchapter. 
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The bureau shall accept inquiries from employers and employees 
and shall, when requested, assist' employers in developing a 

§4354, Violations 

Failure to establish, post or supervise the implementation 
of a policy is a civil violation for which a fine of not more 
than $100 may be adjudged. The bureau may enforce provisions of 
this subchapter. 

§4355. Civil remedies 

Nothing in this subchapter precludes any person from 
pursuing. in any court of competent jurisdiction. any civil 
remedy that person may have at law or in equity for harm 
occasioned to that person from smoking by others in any business 
facility covered by this subchapter. 

§4356. Discharge, discipline or discrimination against employees 

It is unlawful for any employer to discharge. discipline or 
otherwise discriminate against any of its employees because that 
emplQyee has assisted in the supervision or enforcement of this 
subchapter. ' 

§4357. ApplicatiQn 

This subchapter does not apply to any business facility 
where policies cQncerning smoking have been mutually agreed uPQn 
py employer and all the emplQyees. 

SUBCHAPTER III 

SMOKING IN OTl!ER LOCATIONS 

§4401. Tobacco use in elemeDta{y and secQnda~ schools p{ohibited 

I. Definitions. As used in this section, unless the 
context otherwise indicates, the fQllowing terms have the 
fQllowing meanings. 

A. l'Elementary or secondary scbool" means any puPlic 
elementary o{ secQndary schoQl approved in accordance with 
Title 20-A. chapter 206. supchapter It 

s. "Principal" has the same meaning as defined in Title 
20-A. sectiQn I. subsectiQn 21. 
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C. "Student" means any elementary or secondary student 
enrolled in an elementary or secondary school as defined in 
Title 20-A, chapter 1. 

D. "Tobacco use" includes smoking, which means carrying or 
having in one's posse'ssion a lighted cigarette. cigar, I;>il;>e 

or other object g1V1ng off or containing any substance 
giving off smo~e, and the use of smokeless tobacco, 

2. Prohibition. Excel;>t as I;>rovided in subsections 3 and 4, 
no student or school eml;>loyee may use tobacco in the buildings or 
on the grounds of any elementary or secondary ychool while school 
is in session. . 

3. Exceptions. Tobacco use may be I;>ermitted in classrooms 
only as part of a bona fide demonstration during a class lessop, 
with prior notice being given to the school's administrator, 

4. Employees. School eml;>loyees are I;>rohibited from tobacco 
use in school buildings or on school grounds. excel;>t that a local 
school board or school eml;>loyees may establish through collective 
bargaining a designated smoking area or areas in accordance with 
section 4353. Any school eml;>loyee smoking area must be located 
away from areas frequented by students. 

5. Public. Tobacco use by any member of the public. other 
than an employee or student, in school buildings and on school 
grounds is governed by subchal;>ter I, 

6. Enforcement. The I;>rincil;>al of the elementary or 
secondary school. or the I;>rincipal's designee. shall enforce the 
law prohibiting and restricting tobacco use under this section, 

§4402.' Smoking in restaurants 

1. Definitions. As used in this section. unless the 
context otherwise indicates. the following terms have the 
following meanings. 

. A, "Restaurant" means anv enclosed indoor restaurant or 
other enclosed indoor establishment which invites the I;>ublic 
to be served food for consumption on the premises. 

af "Smoking" means carrying or having in one's possession a 
lighted cigarette. cigar. pipe or other Object giving off or 
containing any substance giving off tobacco smoke. 

2. Restaurants. Smoking in restaurants is governed by the 
following. 

Page 4l2-LR3102(1) 

2 

4 

6 

6 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

A. Restaurants shall I;>rovide for their I;>atrons a no-smoking 
area reasonably calculated to address the ,needs of the 
nonsmoking public. The department shall. by rule adopted in 
accordance with Title 5. chapter 375. define "reasonably 
calculated," 

B. Restaurants shall display prominently. at or near the 
entrance. a s+gn indicating their policy on seating smokers 
and nonsmokers and shall encourage customers to make their 
seating requests known. A sign need not be displayed if a 
host or hostess seats customers and indicates verbally at 
the time of seating the restaurant's policy and the location 
of the smoking and no-smOking areas in the restaurant. 

C. Nothing in this subsection prohibits a restaurant from 
designating more than 50, of its indoor seating or all of 
its indoor seating as a no-smoking area, 

3. Violations. Failure to post a sign or announce a 
I;>olicy. to I;>rovide a no-smoking area as required by subsection 2 
or to coml;>ly with rules adol;>ted pursuant to subsection 2 is a 
civil violation for which a forfeiture of not less than $100 nor 
more than $500 may be adjudged. 

4. Licensure reguirement. The del;>artment shall 8dol;>t 
rules, I;>ursuant to section 3706, that make the failure to provide 
for a no-smoking area under the provisions of subsection 2 a 
violation of the eating establishment licensure rules. Employees 
of the department insl;>ecting restaurants I;>ursuant to thei r 
authority under chal;>ter 219 shall determine whether the 
restaurant is in compliance with and enforce this section,' 

§4403. Smoking prohibited in ju~ rooms 

1. Smoking defined. "Smoking" includes carrying or having 
in one's I;>ossession a lighted cigarette, cigar, I;>il;>e or other 
Object giVing off or containing any substance giving off smoke. 

2. Smoking prohibited. No I;>erson may smoke tobacco or any 
other substance in any room used for any meetings or 
deliberations of a jury, excel;>t as otherwise provided in this 
section, 

3. Exception. Smoking may be permitted in jury rooms if 
all members present have given their consent for others to smoke. 

§4404. SmOking in hospitals 
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1. Definitions. As used in this section, unless the 
context otherwise indicates, the following terms have the 
fQIIQwing meanings. 

A. "HQspital" means any hQspital required tQ be licensed 
under chapter 807. 

B. "Smoking" means carrying or haying in one's possession a 
lighted cigarette, cigar, pipe Qr Qther Qbject giving Qff Qr 
containing any substance giving Qff tQbacco smoke. 

2. Prohibition. No persQn may smQke tQbaccQ Qr any other 
substance in any enclQsed area of any hospital, except as 
Qtherwise prQvided in this section. 

3. ExceptiQn. A patient Qr resident Qf a hQspital may 
smoke in designated areas within the hQspital if a licensed 
physician has written an Qrder permitting the patient Qr resident 
tQ smQke Qr if the patient Qr resident is being treated in a 
psychiatric Qr substance abuse unit. Patients Qr residents in 
such a unit must have access tQ, and be permitted tQ smQke in, a 
designated smQking area. The smQking area fQr the patients Qr 
residents of a psychiatric or substance abuse unit must be 
enclQsed and adequately ventilated. 

Any patient Qr resident in a psychiatric Qr substance abuse unit 
whQ is allQwed tQ smQke in a hQspital under this subsectiQn must 
be given access tQ a designated smQking are~ unless the patient's 
Qr resident's physician prescribes that having access tQ a 
designated smQking area presents an immediate danger tQ the 
patient Qr resident Qr tQ Qthers. 

4. SmQking in state mental health institutes. Residents Qf 
a state mental health institute may smQke in a designated smQking 
area'. The designated smQking area must be enclQsed and 
adequately ventilated. State mental health institutes shall 
design and implement smQking cessatiQn prQgrams fQr residents. 
SmQking by emplQyees at state mental health institutes is 
gQverned by subchapter II. 

§4405. SmQking in nursing facilities 

Re"idents, visitor" Rnd perSQnnel in any nursing facility 
licensed pursuant tQ chapter 807 may smQke Qnly in 
specifically-designated areas Of the nursing facility. 

CHAPIER231 

DISTRIBUTIQN OF TOBACCO PRODUCTS 
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§4501. Tobacco may not be distributed to nQr purchased by minors 

1. Sale and distribution: penalty. NQ persQn may knQwingly 
sell, furnish, give away Qr Qffer tQ sell, furnish Qr give away 
cigarettes, cigarette paper Qr any Qther tQbaccQ prQduct tQ any 
persQn under the age Qf 18 years. NQ perSQn in the business Qf 
selling Qr Qtherwise distributing cigarettes, cigarette paper Qr 
Qther tQbaccQ prQducts fQr profit nor an emplQyee Qr agent Qf 
that persQn may, in the CQurse Qf that persQn's business, 
distribute free any cigarette, cigarette paper Qr Qther tQbaccQ 
prQduct tQ any persQn under the age Qf 18 years in any place" 
including, but nQt limited tQ, a public way Qr sidewalk, public 
park Qr playgrQund, public schQQI Qr Qther public building, Qr an 
entranceway, lQbby, hall Qr Qther CQmmQn area of a private 
building, shQPping center Qr mall. 

. Any person who violates this subsection commits a civil violation 
fQr which a fQrfeiture Qf nQt less than $25 nQr mQre than $200 
may be adjudged fQr any Qne Qffense. Any persQn whQ emplQys a 

-person who violates this subsection commits a civil violation for 
which a fQrfeiture Qf nQt less than $100 nQr mQre than $1,000 may 
be adjudged. In all cases of viQlatiQns, the cQurt shall impQse 
a fQrfeiture that may nQt be suspended, except pursuant tQ Title 
15, sectiQn 3314. 

It is an affirmative defense to prosecution under this subsection 
that the defendant SQld cigarettes, cigarette paper Qr any Qther 
tQbaccQ prQduct tQ a persQn under the age Qf 18 years whQ 
furnished fraudulent prQQf Qf age. ' 

2. Prohibition: 'purchase kY minors: penalty. It is 
unlawful fQr any persQn under the age of 18 years tQ purchase 
cigarettes, cigarette paper Qr any other tQbaccQ prQduct. 

Any persQn whQ viQlates this sUbsectiQn cQmmits a civil viQlatiQn 
fQr which a fQrfeiture Qf nQt less than $25 nQr mQre than $200 
may be adjudged fQr each viQlatiQn. The judge. as an alternative 
tQ Qr in additiQn tQ the civil fQrfeitures permitted by this 
subsectiQn, may assign the viQlatQr tQ perfQrm specified work fQr 
the benefit Qf the State, the municipality Qr Qther public entity 
Qr a charitable institutiQn. 

3. Display of prohibition against sales to minors. All 
dealers and distributQrs Qf tQbaccQ prQducts shall PQst notice Qf 
this sectiQn prQhibiting tQbaccQ and cigarette paper sales tQ 
persQns under the age Qf 18 years. NQtices must be publicly and 
cQnspicuQusly displayed in the dealers' Qr distributQrs' places 
Qf business in letterS at least 3/8 inches high. Signs required 
by this sectiQn may be prQvided at CQst by the Bureau of LiquQr 
EnfQrcement. Any persQn whQ viQlates this subsection cQmmits a 
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civil violation for which a forfeiture of not less than $50 nor 
more than $200 may be adjudged for anyone offense. 

4. Cigarette pope:r defined. As used in this section. the 
term "cigaret,te paper" means those paper or paper-like ;':;;du~;;s 
used t,o roll cigarettes. that by advertlsin<;t: desit;n ~ ~;; 
facilitate the use of tobacco or other products for inhal~t;;n, 

§4502. Vending machine sales of cigarettes limited to supewise(j 
~ 

1. Definition. For purposes of this section, "yending 
machine" means any automated, self-service device that. upon 
insertion of money, tokens or any other form of payment: 
dispenses cigarettes. 

2. Violation. It, is unlawful for any person. firm Ot 
corporation to knowingly distribute or sell cigarette~l 

A, From a vending machine to a person undet the age of II! 
years;- or 

B, F:rom any vending machine except for a vending machine: 

(1) From which only cigarettes are dispense(j: 

(2) On which is affixe(j to the front of the machine a 
conspiCUOUSly displayed sign with letters at least 1/2 

inch in height stating: "WARNING: It is unlawful for 
a person under the age of 18 to PUt chase cigarettes in 
this State, (22 M.R.S,A~ (1579)"; and 

(3) That is in a loc~tion that, is at all times under 
direct supervision of an adult, during the hours thg 
machine is' access'ible. 

3. Pgnalty. Any person, firm or corpotation. in control of 
a facility in which a vgnding machine is locate(j. Wh;· vi~i=t:s 
this section COmmits a civil violat,ion fot which a forfeit;;; ~, 
not 19ss than $100 nor morg than $500 may bg adi;;daed or f;; 
which thg pgrson. fitm at corporation may· bg prohibiW. for; 
period 0' not morg than 6 months. 'rom hoving a ciga;;tt; vgn~in~ 
maching located on thg prgmises. at both, . 

4, Application. This section dogs not apply to any vending 
maching 10catgd in an atea whgrg minors arg not all;wed by:iaw ;r 
by policy 0' thg owngr of thg prgmisg2 • . 

§4503. Sale of unpactaggd cigatgttes 
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1. Prohibition. No person may sell cigargttes except in 
thg originaL sealgd packagg in which thgy wgre placgd by the 
manufacturer nor may anv pgrson sgll cigargttgs in smallgr 
quantities than placgd in thg package by thg manufacturgr, 

2. Pgnalty. Any person who violates this section commits a 
civil violation for which a forfgiture of not less than $10 nor 
motg than $100 must be adju(jged, Any pgrson who gmploys a pgrson 
who vio1atgs this sgction commits a civil violation for which a 
forfE!iturg of not 19ss than $100 nOr more than $L 000 must be 
adjudggd. In all cases of violations the court shall impose a 
forfeiturg that may not bg suspended. except pursuant to Title 
15. section 3314. 

CHAPTER 233 

LEAD poISONING CONTROL ACT 

§4601. Short titlg 

This chaptH may be cited as. the "Lead Poisoning Control 
~ 

24 §4602, Goal 

26 

2B 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

Thg goal of thg Statg in thg arga of lead poisoning is to 
eradicatg childhood 19ad poisoning by thg year 2010 through thg 
elimination of potgntial sources of environrngntal lead, ·By 
January 1. 1997, the dgpartment sh~ll submit ~ re~or: t.o 7hg 
joint standing cornrnittge of thg Lgglslature hanng JUnSdlctlon 
oyer human resource matters regarding progress made toward this 
goal. Thg tgport must includg any recommgndations thg department 
has to rgvisg thg goal, along with any ngcessary 199islation, 

§4603. Dgfinitions 

As used in this chapter, unless .thg context othgrwisg 
indicatgs, thg following tetms have the following mganings. 

1, Child: children. "Child" or "children" means a person 
or pgrsons up to 6 ygars ofagg. 

2... Children·s home. "Children's borne" means a children'S 
horne as dgfined in Titlg 22-A, sgction 620L which includgs an 
grngtgency shglter, family fostgr horng, tgsidential chil(j carg 
facility and spgcializgd children'S homg, 

3. Dwelling, "Dwelling" means a structure, all or part of 
which is ·dgsigned or used 'or human habitation, including a 
dwelling unit, 
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4. Dwelling unit. "Dwelling unit" means any room, group of 
LQ..Ql!lS or other areas of a structure designed or used for human 
habitation. 

5. Environmental lead hazard. "Environmental lead hazard" 
means the presence of lead in any form that exceeds the 
permissible concentration and that exists in an unacceptable 
condition. "Permissible concentration" and "unacceptable 
condition" are defined by rules adopted by the department, 
"Environmental lead hazard" includes. but is not limited to. lead 
in dust. paint. soil or water. 

6. Environmental lead inspection. "Environmental lead 
inspection!! means an assessment performed by a lead inspector to 
identify lead-based substances. 

7 • Environmental lead investigation. "Environmental lead 

investigation" means a detailed and extensive investigation to 
determine the cause of a confirmed Case of lead poisoning in a 

8. Health care provider.. "Health care provider" means a 
physician. clinic. hospital. health maintenance organization. 
home health agency. private clinical laboratory and any 6ther 
person or entity that provides primary health care services and 
is registered or licensed by the State. 

9.. Lead abatement.. "Lead abatement" means t.he removal, 
renovation, enclosure, repair, encapsulation, handling, 
transportation or disposal of materials that contain lead. 

10. Lead abatement contractor. "Lead abatement contractor" 
means a person who performs lead abatement for consideration and 
who employs or contracts with at least one lead abatement project 
supervisor or lead abatement design consultant. 

11. Lead abatement design consultant. "Lead abatement 
design consultant" means a person who prepares and supervises the 
implementation of plans for lead abatement. The activities of a 
lead abatement design consultant include, but are not limited to, 
assessing air quality. advising dwelling owners. lead abatement 
contractors and lead abatement project supervisors regarding lead 
abatement and overseeing lead abatement training. 

12. Lead abatement project supervisor. "Lead abatement 
project supervisor" means· a person responsibl~ for the 

project supervision of lead abatement. A lead abatement 
supervisor may supervise lead abatement workers. 
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13. Lead abatement worker. "Lead abatement worker" means 
an employee of a lead abatement contractor who is engaged in lead 
abatement. 

14. Lead-based substance. "Lead-based substance" means any 
substance that contains lead at a level that constitutes or 
potentially constitutes an environmental lead hazard. 

15. . Lead-free. "Lead-free" means that a children's home, 
preschool facility, dwelling or premises contains no lead that is 
injurious or that could be injurious in the future. 

16. Lead inspector. "Lead inspector" means a person 
licensed by the department to perform environmental lead 
inspections. 

17. Lead poisoning. "Lead poisoning" means a confirmed 
elevated level of blood lead that is injurious, as defined in 
rules adopted by the department. 

18. Lead-safe. "Lead-safe" means that a children's home, 
preschool facility, dwelling or premises does not contain lead at 
a level or in a condition that constitutes an environmental lead 
~ 

19. Occupant, "Occupant" means a person who resides in or 
uses regularly a dwelling, children's home or preschool facilitv. 

20. Owner. "Owner" means any person who individually, 
jointly ox: in common with others: 

A. Has legal title to any dwelling or premises or, if the 
person having legal title can not be located through 
reasonable efforts. is the owner's agent. as described in 
Title 14. section 6023: 

B. Is the guardian of the owner or is the executor, 
administrator or trustee of the estate of the owner: 

C. Is the chief executive officer of the municipality, 
school administrative unit or state agency that controls the 
use of publicly owned property: or 

D. Is a mortgagee who has taken actual possession in 
accordance with applicable law. A mortgagee who has not 
taken actual possession is not the owner. 

21. Person. ·"Person" meanS any individual, firm. 
corporation, association or partnership and the State and any 
political subdivision of the State. 
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22. Premises. "Premises" means a plotted lQt or part of a 
plotted lot, an unplotted lot or a parcel of land, including 
developed and undeveloped land and any structure that exists on 
the land, if the lot, parcel or structure is used'by children. 

23. Preschool facility. "Preschool facility" means a day 
care facility as qefined in Title 22-11. section 645L a home 
baby-sitting service as described in Title 22-11, section 6455 or 
a nursery school as defined in Title 22-11, section 6501. 

, 
24. State investigator. "State investigator" means a lead 

inspector who is employed or authorized by the department to 
conduct environmental lead investigations. 

§4604. lIuthority of the departmeDt 

The commissioner may take any action that is in accordance 
with the purposes of this chapter and is within the powers 
granted in this Title to protect children from lead poisoning. 
That action may include. but is not limited to. the following: 

1. ReductioD and abatemeDt program. The establishment of 
programs to reduce lead-based substances and abate environmental 
lead hazards: and 

2. IDterageDcy agreemeDtS. The development of interagency 
agreements with any pertinent federaL state or local agency, 
including. but not limited to. public housing authorities, energy 
efficiency programs and home maintenance and improvement programs. 

§460S. RestrictioDs OD use of lead-based substances 

No person may use or apply lead-based substances: 

1. IDteriors. In or upon any exposed surface of a 
dwelling, children's home or preschool facility: 

2. Fixtures. In or upon any fixtures or other objects 
used, installed or located in or upon any exposed surface of a 
dwelling. children'S home or preschool facility or intended to be 
so used. installed or located: nor 

3. Toys and furDiture. In nor upon toys or household 
furniture. 

§4606. Early diagnosis program 

The commissioner shall establish a program for early 
screening and diagnosis of cases of lead poisoning. To the 
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extent that resources permit. the program must include at least 
the following: 

1. Systematic e][amiDatioD. The systematic examination for 
lead poisoning of all children in the State. Examinations must 
be conducted in a manner and at intervals established in rules 
adopted by the department: 

2. IDspectioDs. Comprehensive environmental lead 
inspections and technical assistance and advice regarding the 
appropriate reduction of environmental lead hazards to families 
with children who have lead poisoning. The department shall 
adopt rules defining lead poisoning and establishing priorities 
for inspections and technical assistance based on the degree of 
lead poisoning: and 

3. Funding. As resources permit and in accordance with 
rules adopted by the department. payment by the department for 
lead screening. screening-related services and diagnostic 
evaluations when a patient is unable to pay and is not covered by 
insurance. 

Nothing in this chapter authorizes or requires the physical 
examination of any child whose parent or guardian objects on the 
grounds that the examinatton is contrary to the parent's or 
guardian's religious b·eliefs. 

§4607. EducatioDal and publicity program 

The commissioner shall institute an educational and 
publicity program in order to inform the general public, health 
care proyiders and other appropriate groups of the dangers, 
frequency and sources of lead poisoning: the methods of 
preventing 'lead poisoning: and methods to abate lead-based 
substances and other enyironmental lead hazards from dwellings 
and premises. 

§4608. ScreeDiDg by health, care providers 

1. ScreeDiDg. 1111 health care proyiders shall adyise 
parents of the ayailability and adyisability of screening their 
children for lead poisoning. lIny health care program that 
receiv"F: funds from "the State and has a child healJJ1~ 
shall proyide screening of children for lead poisoning in 
accordance with rules adopted by the department. 

2. Data. lit least annually. the department shall analyze 
and summarize lead-screening information proyided by health care 
providers. facilities and programs and proyide the information to 
other state and local agencies involyed "in lead-poisoning 
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issues. The information must also be proyided to interested 
parties on request in a format that is easily understood by the 
general public. The department may not release any information 
under this subsection if that information identifies or could 
lead to the identification of indiyiduals. 

54609. Report by physicianS of suspected lead poisoning 

Wheneyer any physician knows or has reason to belieye that 
anv person the physician examines or treats has or is suspected 
of haying lead poisoning. the physician shall within 5 d~ys giye 
notice of the poisoning to the department. The department shall 
adopt rules specifying the procedure to be followed in making the 
reports and shall proyide necessary forms for use by physicians. 
When the reports are receiyed. the department shall. by 
laboratory work and otherwise. assist the attending physician in 
determining whether the case is one of lead poisoning. and if so. 
the source of the" poison. 

5 4 610. Laboratory testing 

Any blood Sample taken from a child by a health care 
proyider to test for blood lead level must be sent to the State 
Health and Environmental Testing Laboratory for analysis. The 
department shall adopt rules regarding lead-related testing 
conducted by the State Health and Enyironmental Testing 
Laboratory. Wheneyer possible. the laboratory shall bill 
3rd-party payors for services proyided under this chapter and 
shall deposit all fees receiyed into the State Health and 
Enyironmental Testing Laboratory dedicated account. The 
laboratory shall use the funds to: 

1. Lead testing program. Administer a child blood and 
enyironmental lead testing program that includes processing, 
analyzing and reporting child blood lead Samples and materials 
that may contain lead: and 

2. Data: report. Gather data and report laboratory results. 

40 54611. Inspection of children's homes and preschool facilities 

42 

44 

46 

4B 

50 

The department shall adopt rules that require all children's 
homes and preschool facilities to haye enyironmental lead 
inspections at least eyery 3 years except that enyironmental lead 
inspections are not required if the children's home or preschool 
facility has been certified by a lead inspector as lead-safe 
within the previous 3 years or has been certified as lead-free. 
No children's home "or preschool facility may be licensed, 
registered, certified or otherwise approyed or receive any state 
funds unless it is in compliance with this section. 
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§46l2. Inspection of dwelling units and child care facilities by 
department 

Any authorized representative of the department. upon 
presenting the appropriate credentials to the owner and occupant. 
or their representatives. may inspect any dwelling unit at 
reasonable times for the purpose of ascertaining the presence of 
lead-based substances. and may remove Samples or obiects 
necessary for laboratory analysis. Inspections may be made only 
when there are reasonable grounds to suspect that there are 
lead-based substances in or upon the exposed surfaces of any 
dwelling unit. or upon the request of either the owner or the 
OCCUDant with whom children reside. or when a case of lead 
poisoning has been reported. 

§4613. Inspection of dwellings by department 

The department shall within 30 days inspect all dwelling 
units in a dwelling when: 

1. Lead poisoning found. A case of lead poisoning has been 
found in any dwelling unit within the dwelling: or 

2. Lead base substances. Lead base substances have been 
found in any dwelling unit within the dwelling. 

54614. Notice and removal 

If the department determines that an environmental lead 
hazard exists in or on any dwelling. premises. children's home or 
preschool facility: 

1. Notice posted. The department shall post in or upon the 
dwelling. premises. children' 6 home or greschool facility. in a 
conspicuous place or places. notice of the existence of 
envirOnmental lead hazard. Notice may not be remoyed until the 
department states that the environmental lead hazard no longer 
~ 

2. Notice to persons. The department shall give notice of 
the existence of the environmental lead hazard to all occupants: 

3. Notice to owner: removal. The department shall give 
n"otice of the existence" of the environmental lead hazard to the 
owner and order that the lead-based" substances be remoyed. 
replaced or securely and permanently covered within 30 days of 
receipt of the notice. The department shall adopt rules for 
removaL replacement or covering of the lead-based substance. If 
the lead-based substances can not be removed, replaced or 
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securely and permanently covered within 30 days. the department 
may grant an extension of reasonable time: and 

4. Sale of dvelling. children's hOme or preschool facility. 
- If. before the end of the 30 day period or exte'nsion. the owner 
sells the dwelling. premises. children's home or preschool 
facility. the owner shall notify the prospectiye buyer of the 
environmental lead hazard and the new owner is responsible for 
carrying out the requirements of this section within the 
specified time period. 

54615. Child occupants 

A person may not knowingly rent a dwelling that has been 
posted and ordered cleared of harmful lead-based substances in 
accordance with section 4614 to be occupied by children. In 
circ~mstances where the presence of lead-based paint or building 
materials is unsuspected and becomes known when the dwellina is 
already rented to a family with children. the family of the 
children rna" not be evicted for that reason and the owner and 
occupant of the dwelling must be given written notice by the 
department advising of the existence of lead-based substances in 
the dwelling and ordering that within 30 days the lead-based 
substances be remoyed. replaced or securely and permanently 
covered. 

54616. Licensure of lead inspectors and lead abatement personnel 

1. Prohibition. No person may conduct environmental lead 
inspections or lead abatement unless that person is licensed by 
the department under this chapter or unless the person is at 
least 18 years of age and is performing lead abatement on or in 
the dwelling unit of which the person is an occupant. This 
prohibition includes persons located in other states who offer 
lead-related services to residents of the State directly or 
through the mail. 

2. Rules. The department shall adopt rules regarding the 
licensure of lead inspectors and lead abatement personnel. The 
rules must specify at least the following: 

A. The qualifications. standards of conduct. tests and fees 
required to obtain or renew a license and the cirCllmsti=lnce:=: 

under which a license may be revoked: and 

B. That the State may grant reciprocal licenses to 
apBlicants who hold valid licenses from other states with 
'comparable licensing requirements. 
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3. Violations. The commissioner may order by written 
notice that any person yiolating this section cease that 
violation. The department may imBose a fine not to exceed $1.000 
for each violation of this section. The deBartment may seek 
enforcement of this section in district court. 

Any person who conducts lead inspections or lead abatement 
without a license in yiolation of this section commits a ciVil 
Violation for which a penalty of UB to $1. 000 may be adjudged. 
Any person who engages in lead testing or abatement or who 
advertises those seryices in yiolation of this chapter also 
violates Title 5. chapter 10. 

Nothing in this subsection limits the authority of the department 
or any other state agency under any law. 

54617. Training program certification 

The department shall adopt rules regarding the certification 
of training programs for lead abatement contractors. design 
consultants, project supervisors and workers, lead inspectors and 
other persons engaged in the reduction of envirOnmental lead 
hazards. The rules must address at least the length of training 
programs. mandatory topics of instruction -and qualifications of 
instructors and sponsoring programs. 

54618. Laboratory certification 

~he de~artment shall. ado~t rul,es regarding the analys is of 
lead 1n env1ronmental med1a, 1nclud1ng, but not limited to, air, 
dust, soil, paint, pewter, pottery and water and shall establish 
a program to certify laboratories that perform lead analysis to 
ensure that those laboratories comBly with the rules adopted 
under this section. 

§46l9-. Reports and records 

All lead inspectors shall report the results of their 
inspections to the department within 45 days of the inspections. 
Any records received or maintained by the department under this 
chaBter that contain information that identifies, or could lead 
to the identification of. an indiyidual are confidential. 

§4620. Rules 

The deBartment shall adopt rules to carry out the purposes 
of this chapter. The rules may address, but are not limited to, 
the following: 
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1. Lead-based substances. Prohibiting the sale or use of 
lead-based substances: 

2. Screening. Screening children for lead poisoning: 

3. Inspections: tests: abatement. Inspecting. testing ang 
abating leag in gwellings where children are at risk of leag 
poisoning. in chilg~en's homes and in preschool facilities: 

4. Training programS. Certifying training programs for 
leag inspectors ang leag abatement personnel: 

5. Licenses. Licensing leag inspectors and lead abatem~Dt 
personnel ang establishing fees for those licenses: 

6. Laboratory certification. Certifying laboratories tQ 
cQnguct analysis Qf leag-baseg substances; 

7. NQtice. NQtifying Qwners and Qccupants Qf envirQnmental 
leag hazards and PQsting leag hazarg warnings: 

O. RecQrds. Keeping records Qf leag PQisQning, 
investigatiQns: 

9. Fees. Establishing fees fQr services perfQrmeg unger 
this chapter: ang 

10. Adyiso~ bQards. Establishing bQargs Qr cQrnmissiQns tQ 
agVise the gepartment regarging leag PQisQning. 

54621. NQ impairment to civil damages: lQcal ordinances 

Nothing' in this chapter may be interpreteg Qr applieg in any 
manner tQ gefeat n impair the right Qf any persQn., entity. 
municipality Qr Qther political subdivision tQ maintain an action 
or suit fQr gamages sustaineg Qr equitable relief Qr fQr 
violation of an ordinance by reason of or in connection with any 
violatiQn Qf this chapter. 

This chapter goes nQt prevent any municipality Qr Qther 
PQlitical sUbgivision from enacting any enfQrcing Qrginances thgt 
establish g system Qf lead poisoning contrQI that pmvide the 
same Qr higher stangargs thgn thQse provigeg in this chapter. 

§4622. Liability of owners: damages 

The Qwner Qf any gwelling. premises. children's hQme or 
preschQQI facility is Hable for 'all damages causeg by failure tQ 
perfQrm the guties requireg unger this chgpter. 
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The owner of anv gwelling. premises. chilgren' s home n 
preschQol facility whQ has receiveg notice unger this chapter of 
an envirQnmental leag hgzarg ang whQ goes DQt satisfactorily 
cQrrect or remove the environmental leag hazarg is in aggitiQn to 
the preceging paragrgph subject' tQ punitive gamages. which are 
treble the actual gamaqes fQung. 

54623. Violation 

In gggition tQ any Qther penalty impQseg unger this chgpter. 
any persQn whQ viQlates any sectiQn Qf this chapter may be 
punisheg for each viQlation by a fine of nQt mQre than $500 or by 
imprisQnment fn nQt more than 6 months. Qr by bQth. ViQlatiQns 
existing within ingivigual dwelling units are consigereg separate 
violations. 

§4624. Injunction requiring removal 

If the leag-bgseg substgnce remains an envirQnmental leag 
hazarg at the expiration Qf 30 gays Qr at the expiratiQn Qf an 
extensiQn given by the cQrnmissioner pursuant tQ sectiQn4614. the 
State. in adgition to any Qther remegies it has. may seek a 
mandatQry injunctiQn Qrdering the envirQnmental lead hazard 
remQveg by a suitable 3rg pgrty at the expense Qf the Qwner of 
the gwelling. premises. children'S home or preschool facility. 

CHAPTER 235 

MATERNAL lIND CHILD IlKALTH SERVICES 

§4701. Definition Qf "chUg" 

Fn the purpQses of this chapter. the wQrd "child" means any 
persQn whQ has nQt attained the age Qf 18 years. 

§4702. Health imprQVement program 

The department. through the bureau. mgy agminister a program 
tQ exteng ang improve its services for prOmQting the health of 
mothers Qng chilgren. especially in rural areas ang in areas 
suffering frQm severe eCQnQmic distress. NQthing in this sectiQn 
authorizes any public Qfficial. agent or representative. in 
carrvina out this fll"Qtion, to takl" charsl" Qf any Qhilg Qvl"[ the 
QbjeQtiQns Qf either thl" fathl"r Qr the mQther Qf the Qhilg. or Qf 
thl" pl"rsQn stgnging in IQQQ parl"ntis tQ thl" Qhilg. I"xQl"pt 
pursuant tQ a prQPl"r QQurt Qrger. 

54703. WQmen. Infants 'and Children Spl"cial Suppll"ml"ntal Foog 
PrQgram Yl"ndQr penalties 
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The department may assess a penalty against a yendor under 
the Women, Infants and Children Special Supplemental Food Program 
of the federal Child Nutrition Act of 1966 who the department 
determines, after 'an opportunity for a hearing in accordance with 
Title 5, chapter 375, subchapter' IV, has violated the rules of 
the department that apply to that program. The amount of the 
penalty may not exceed the amount that may be assessed against a 
vendor under the food stamp program pursuant to 7 Code of Federal 
Regulations, Section 278.6(fl and (gl. 

CHAPTER 237 

PUBLIC HEALTH NURSING 

§4801. Division of Public Health Nursing 

There is established within the bureau, the Diyision of 
Public Health Nursing. 

§4802. Director 

The commissioner shall aPl?oint a Director of Public Health 
Nursing, subject to the Civil Service Law, who is licensed as a 
registered nurse in the State and has education and experience in 
community health nursing. 

§4803. Responsibilities of the Diyision of Public Health Nursing 

The Division of Public Health Nursing has the following 
responsibilities; 

1. Establish standards. To establish standards for 
programs carried out by the department pursuant to state or 
federal laws or regulations in the following areas: 

A. Community nursing services in COmmunicable diseases: 

B. Promotion of the health of mothers and children: and 

C. School health screening, in cooperation with the 
Department of Education: 

2. Information. To inform community nursing agencies of 
the standards in subsection 1: 

3. Provide nursing services. To proyide, at the discretion 
of the director, nursing seryices in communities that lack those 
services or in which 'those services are inadequate according to 
established standards: and 
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4. Provide technical assistance. To proyide technical 
assistance to school health nurses, prenatal clinics, community 
immunization clinics and child health conferences and groups 
seeking to establish those clinics and conferences. 

CHAPTER 239 

DENTAL HEALTH 

§4901. Definitions 

For the purposes of this chapter; unless 'the content 
otherwise indIcates, the following terms have the following 
meanings. 

1. Dental health education. "Dental health education" 
means the provision of printed curricula. audio-yisual aids, 
toothbrushes, floss, disclosing tablets, topical and systemic 
fluorides and necessary permanent equipment to maintain oral 
hygiene. 

2. Director. "Director" means the Director. pivision of 
Dental Health. 

3. Diyision. "Division" means the Piyision of Dental 
Health within the bureau. 

§4902. Pivision of Dental Health 

There is established within the bureau the Pivision of 
pental Health. 

§4903. Director 

1. Appointment'. The diyision is administered by the 
director, who is appointed by the commissioner. The director 
seryes in the unclassified service at the pleasure of the 
commissioner. Any vacancy must be filled by appointment as 
described in this subsection. 

2. Oualifications. The director shall serye on a full-time 
basis and must be a person qualified' by training and experience 
to Carry out the responsibilities described in this chapter. 

3. Responsibilities. The director possesses full author~ty 
and responsibility for administering all the powers and dut;tes 
provided in this chapter. The director shall assume and 
discharge all responsibilities yested in the diyision. 

Page 429-LR3102(1) 

------------------------_._--, ..... _-_ .. _--



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

4. Staff. The director may employ. Subject to the Civil 
Service Law and within the limits of available funds. competent 
professional personnel and other staff necessary to carry out the 
purposes of this chapter. The director shall prescribe the 
duties of staff and assign a sufficient number of staff to the 
dIvision to achieve the division's powers and duties. 

§4904. Powers and d~ties 

The division shall establish in accordance with the purposes 
and intent of this chanter. subject to the direction of the 
commissioner. the overall planning. policy. objectives and 
priorities for all functions and activities relating to dental 
health that are conducted by or supported by the State. It is 
the purpose and intent of this chapter that the division have the 
objectives of reducing dental disease in the State's residents to 
a minimal and acceptable level and of improving and expanding 
dental health services in the State. The division shall serve as 
~he State's primary administrative. coordinating and planning 
unit for carrying out the provisions of this chapter. In order 
to aChieve these purposes. the division has the power and duty to 
carry out. but is not limited to. the following: 

1. Review of fundina sources. Ongoing review of all 
possible sources of funding. public and private. for improving 
dental health and development of proposals to secure these funds 
when appropriate. 

z. Technical assistance and consultation to agencies. 
Technical assistance and consultation to federal. state. county 
and municipal programs concerned with dental health: 

3. Technical assistance and consultation to schools. 
Technical assistance and consultation to schools and to the 
Department of Education for the purposes of introducing into the 
State's schools dental health education programs: 

4. Studies. Studi~s and development of primary data for 
the purposes of documenting specific dental problems in the State: 

5. Consultation and program information to health 
profession. Consultation and program information to the health 
profession, health professional education institutions and 
volunteer agencies: 

6. Annual reviews. Annual reviews of the statutes and 
auidelines governing use of dental auxiliaries, dentists and 
other .dental personnel and recommendations to the Legislature for 
changes that would benefit the public's health: 
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7. Coordination. Coordination of ali efforts to improve 
dental health that are in part or wholly supported by state funds: 

8. Administer funds. Administration in accordance with the 
interest and objectives of this chapter or within any limitations 
that may apply from the sources of such funds. of any funds from 
any source for the b~nefit of the State's residents in need of 
dental health services. The commissioner may receive for the 
division all funds granted by any private. federal. state. 
county. local or other source and the director shall use the 
funds to carry out the provisions and purposes of this chapter: 

9. Report. Preparation of an annual detailed report that 
must be submitted by the department. The report must describe 
the implementation of the responsibilities of the division as 
described in this section. The report must be submitted to the 
Governor in accordance with Title 5. sections 43. 44. 45 and 46 
and to the Legislature: and 

10. Other activities. Any other activities designed to 
reduce dental disease in the State. 

§4905. Dental health education in schools 

. The department. through a program of dental health 
education. shall provide to any public school system or private 
educational system financial reimbursement for the costs of 
providing dental health education to children. The division 
shall administer the program. 

§4906. Rules 

The department shall adopt rules that: 

I. Dental health education. Establish nrocedures for prior 
approval for reimbursement of dental health education materials 
under section 4905: and 

Z. Carry out purposes of chapter. Are necessary to caul' 
out the purposes of this chapter. 

§4907. State agencies to cooperate 

State agencies shall cooperate fully with the division in 
carrying out this chapter. The division may request personnel. 
financial assistance. facilities and data that are reasonably 
required to assist the division to fulfill its duties. 

State agencies proposing to develop. establish. conduct or 
administer programs or to assist programs relating to this 
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chapter shall, prior to carrying out those actions, consult with 
the division. Each agency of State Government shall advise the 
division of its activities relating to this chapter. 

Each state agency, in the 'implementation of the agency's 
activities relating to this chapter, shall keep the division 
fully informed of the agency's status. 

CIlAP'IER 241 

FAMILY PLANNING SERVICES 

§5001. Legislative intent 

The Legislature finds that family planning services are not 
sufficiently available as a practical matter to many persons in 
this State: that unwanted conception may place severe medical. 
emotional. social and economic burdens on the family unit and 
that it is desirable that inhibitions and restrictions to the 
delivery of family planning serVices be reduced so that all 
persons desiring and needing those services have ready and 
practicable access to them in appropriate settings sensitive to 
their needs and beliefs. The Legislature therefore declares that: 
it is consistent with public policy to make available 
comprehensive medical knowledge, assistance and services relating 
to family planning. 

§5002. Definitions 

As used in this chapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. Contraceptive procedures. "Contraceptiye procedures" 
means any medically accepted procedure to prevent conception when 
performed by or under the direction ofa physician on a 
requesting and consenting patient. 

2.. 'Contraceptiye suppl.ies. "Contraceptive supplies" means 
those medically approved drugs, prescriptions, rhythm ch'arts, 
devices and other items designed to prevent conception through 
chemical. mechanical, behavioral or other means. 

.3. Family planning. "Family olannina" means informed and 
voluntary self-determination of desired family size and of the 
timing of child bearing based upon comprehensive knowledge of 
factors pertinent to this determination. 

4 • Family planning services. "Family planning services" 
means counseling with trained personnel regarding family 
planning, contraceptive procedures and the treatment of 
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infertility: distribution of literature relating to family 
planning, contraceptive procedures and the treatment of 
infertility: referral of I?atients to I?hysicians or health 
agencies for consultation, examination, tests, medical treatment 
and prescription for the p'urposes of family 1?1annin9.L 
contraCel?tive procedures and treatment of infertility and 
provision of contraceptive procedures and contraceptive sUl?plies 
by those qualified \:0 do so under the laws of this State. 

5. Physician. "Physician" means any doctor of medicine or 
doctor of osteopathy duly licensed to practice in this State. 

6. Person. "Person" means any person regardless of sex .. 
race, number of children, marital status. motive and ,citizenship. 

§5003'. Authority and policy 

It is the policy and authority of this State that: 

1. Availability. Family planning services must be readily 
and practicably available to all persons desiring and needing 
those services: 

2. Consistent witb pubHC policy. The delivery of family 
planning services by duly authorized persons in all agencies and 
instrumentalities of this State is consistent with public policy: 

3. Refusal. Nothing in this chapter inhibits a physician 
from refusing to furnish family planning services when the 
refusal is for medical reasons: and 

4. Objections. No private institution, physician nor agent 
or employee of a private institution or physician may be 
prohibited from refusing to provide family planning services when 
that refusal is based upon religious or conscientious objection. 

§5004. Ayailability 

To the extent family planning funds are available, the 
department shall provide family planning serVices to medically 
indigent persons, eligible for those services as determined by 
rules adopted by the commissioner. Family I?lanning services must 
alRo he available to all others who are unable to reasonably 
obtain these services privately. at a reasonable cost to be 
determined by the rules adopted by the commissioner. Any funds so 
collected must be retained by the department for the support of 
these services. 

§5005. Funds 
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The department may receive and disburse funds that are 
available to it for family planning services to any nonprofit 
organization, public or private, engaged in providing those 
services, Family planning programs administered by the department 
may be developed in consultation, coordination or on a 
contractual basis, with other family planning agencies in this 
State, including, but not limited to, the Family Planning 
Association of Main~, Inc., and its affiliates. 

To the extent permitted by federal law. the department is 
the lead agency of State Government that administers funds for 
family planning services. Funds available for family planning 
services through other state agencies may be transferred annually 
from those agencies to the department and the department shall 
administer those funds in accordance with this chapter. 

§S006. Refusal 

The refusal of any person to accept family planning services 
does not affect the right of that person to receive public 
assistance or public health services or to receive any other 
public benefit. The employees of agencies engaged in the 
administration of this chapter shall recognize that the right to 
make decisions concerning family planning is a fundamental 
personal right of the individual and nothing in this chapter in 
any way abridges that right and no individual may be reguired to 
state reasons for refusing the offer of family planning services. 

§S001. Minors 

Family planning services may be furnished to any minor who 
is a parent or married or has the consent of the minor' sIegal 
guardian or who may suffer in the professional judgment of a 
physician probable health hazards if services are not provided. 

§S008. Construction 

This chapter must be construed to protect the rights of all 
persons to pursue their religious beliefs, to follow the dictates 
of their own consciences, to- prevent imposition upon any person's 
moral standards and to respect the right of every person to 
self-determination in respect to family planning. 

§S009. Implementation 

The commissioner shall adopt rules and establish programs to 
enable the department, either directly or under contractual 
arrangements with other organizations, to promptly implement this 
chapter. 
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CHAPTER 243 

ABORTIONS 

§SlOl. Abo{tions generally 

1. Policy. It is the public policy of the State that the 
State not restrict a wornanls exercise of her private decision to 
terminate a pregnancy before viability except as prOvided in 
section Sl03. After. viability an abortion may be performed only 
when it is necessary to preserve the life or health of the 
mother. It is also the public policy of the State that all 
abortions may be performed only by a physician. 

2. Definitions. As used in this section, unless the context 
otherwise indicates, the following terms have the following 
meanings. 

At "Abortion" means the intentional interruption of a 
pregnancy by the application of external agents. whether 
chemical or physical or by the ingestion of chemical agents 
with an intention other than to produce a live birth or to 
remove a dead fetus. 

B. "Viability" means the state of fetal development when 
the life of the fetus may be continued indefinitely outside 
the womb by natural or artificial life-supportive systems. 

3. Pe{sons who may pe{form abortions: penalties. Only a 
person licensed under Title. 32, chapter 36 or chapter 48, to 
practice medicine in Maine as a medical or osteopathic physician, 
may perform an abortion on another person. Any person not so 
licensed who knowingly performs an abortion on another person or 
any person who knowingly assists a nonlicensed person to perform 
an abortion on another person is guilty of a Class C. crime. 

4. Abortions after viability: criminal liability. A person 
who performs an abortion after viability is guilty of a Class D 
crime if: 

1\. The person knowingly disregarded the viability of the 
fetus: and 

B. The person knew that the ~bortion was not necessary for 
the preservation of the life or health of the mother. 

§Sl02. InfOrmed consent to a,bo{tion 

1. Consent by the !fQman. No physician may perform an 
abortion unless, prior to the performance, the attending 
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physician certifies in writing that the woman gave her informed 
written consent, freely and without coercion. 

2. Informed consent. To ensure that the consent for an 
abortion is truly informed consent, the atten.ding physicia~ ~ha:l 
inform the woman, in a manner that l.n the phys1c1an s 
professional judgment is not misleading and that will· be 
understood by the p~tient, of at least the following: 

A. According to the physician's best judgment she is 
pregnant: 

B. The number of weeks elapsed from the probable time of 
the conception: 

C. The particular risks associated with her own pregnancy 
and the abortion technique to be performed: and 

D. At the woman's request, alternatives to abortion such as 
childbirth and adoption and information concerning public 
and private agencies that will provide the woman with 
economic and other assistance to carry the fetus to term, 
including, if the woman so requests, a list of these 
agencies and the services available from each. 

§5103. Consent to a minor's decision to haye an abortion 

1. Definitions. As used in this section, unless the 

context otherwise indicates, the following terms have the 

following meanings. 

At . "Abortion" means the intentional interruption of a 
pregnancy by the application of external agents, whether 
chemical or physical, or the ingestion of chemical agents 
with an intention other than to produce a live birth or to 
remove a dead fetus, 

HI "CQunselor" means a person who is: 

(1) A psychiatrist: 

(2) A psychologist licensed under Title 32, chapter 56; 

(3) A social worker licensed under Title 32, chapter 

Jill. 

(41 An ordained member. of the clergy: 

(51 A physician's assistant registered by the Board of 
Registration in Medicine, Title 32, chapter 48; 
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(6) A nurse practitioner registered by the Board of 
Registration in Mediclne, Title 32, chapter 48: 

(7) A certified guidancie counselor; 

(8) A registered professional nurse licensed under 
Title 32, chapter 31: or 

(9) A practical nurse licensed under Title 32, chapter 
.ll... 

C. "Minor" means a person who is less than 18 years of age. 

2. Prohibitions: exceptions. Except as otherwise provided 
by law, no person may knowingly perform an abortion upon a 

. pregnant minor unless: 

A. The attending physician has received and will make part 
of the medical record the informed written consent of the 
minor and one parent, guardian or adult family member: 

B. The attending physician has secured the informed written 
consent of the minor as prescribed in subsection 3 and the 
minor, under. all the surrounding clrcumstances, is mentally 
and physically competent to give consent; 

C. The minor has received the information and counseling 
reguired under subsection 4, has secured written 
veritication of receiving the information and counseling and 
the attending physician has received and will make part of 
the medical record the informed written consent of the minor 
and the written verification of receiving information and 
counseling requi red under subsection 4; or 

D. The Probate Court or District Court issues an order 
under subsection 6 on petition of the minor or the next 
tdend of the minor for purposes of filing a petition for 
the minor, granting: 

(II To the minor majority rights for the sole purpose 
of consenting to the abortion and the attending 
physician has received the informed written consent of 
the minor; or 

(2) To the minor consent to the abortion, when the 
court has given its intormed written consent and the 
minor is having the abortion willingly, in compliance 
with subsection 7. 

Page 437-LR3102(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

3. Informed consent: disallo!I8Dce' of recovery. No 
physician may perform an abortion upon a minor unless. prior to 
performing the abortion. the attending physician received the 
informed written consent of the minor. . 

A. To ensure that the consent for an abortion is informed 
consent. the attending physician shall: 

(1) Inform the minor in a manner which. in the 
physician's professional judgment. is not misleading 
and which will be understood by the patient. of at 
least the following: 

(a) According to the physician's best judgment 
the minor is pregnant; 

(b) The number of weeks of duration of the 
pregnancy: and 

(c) The particular risks associated with the 
minor's pregnancy. the abortion technigue that may 
be performed and the risks inVolved for both: 

(2) Provide the information and counseling described 
in subsection 4 or refer the minor to a counselor who 
will provide the information and counseling described 
in subsection 4; and 

(3) Determine whether the minor is. under all the 
surrounding circwnstances r mentally and physically 
competent to give consent. 

B. No recovery may be allowed against any physician upon 
the grounds that the abortion was rendered without the 
informed consent of the minor when: 

(1) The physician. in obtaining' the minor's consent. 
acted in accordance with the standards of practice 
among members of the same health care profession with 
similar training and experience situated in the Same or 
similar communities: or 

(2) The physician has received and acted in good faith 
on the informed written consent to the abortion given 
by the minor to a counselor. 

4. Information and counseling for minors. The provision of 
information and counseling by any physician or counselor for any 
pregnant minor for decision making regarding pregnancy must be in 
accordance with this subsection. 
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A. Any physician or counselor providing pregnancy 
information and counseling under this subsection shall. in a 
manner that will be understood by the minor: 

(I) Explain that the information being given to the 
minor is being given objectively and is not intended to 
coerce. p'i!rsuade or induce the minor to choose either 
to have an abortion or to carry the pregnancy to term: 

(2) Explain that the minor may withdraw a decision to 
have an abortion at any time before the abortion is 
performed or may reconsider a decision not to have an 
abortion at any time within the time period during 
which an abortion may legally be performed: 

(3) Clearly and fully explore with the minor' the 
alternative choices available for managing the 
pregnancy. including: 

(a) Carrying the pregnancy to term and keeping 
the child: 

(b) Carrying the pregnancy to term and placing 
the child with a relative or with another family 
through foster care or adoption: 

(c) The elements of prenatal and postnatal care: 

(d) Having an abortion: 

(4) Explain that public and private agencies are 
available to prOvide birth control information and that 
a list of· these agencies and the services available 
from each will be provided if the minor reguests: 

(5) Discuss the possibility of inVOlving the minor's 
parents. guardian or other adult family members in the 
minor's decision making concerning the pregnancy and 
explore whether the minor believes that involvement 
would be in the minor's best interests: and 

(6) Provide adeguate opportunity for the minor to ask 
any guestions concerning the pregnancy. abortion. child 
care and adoption. and provide the ·information the 
minor seeks or. i,f the person can not provide the 
information,' indicate where' the minor can receive the 
informatioq. 
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B. After the person provides the information and counseling 
to a minor as required by this subsection. that person sball 
have the minor siqn and date a form stating that: 

Cl) The minor has reCeived informati'on on prenatal 
care and alternatives to abortion and that there are 
agencies that will provide assistance: 

(2) The 'minor has received an explanation that the 
minor may withdraw an abortion decision or reconsider a 
decision to carry a pregnancy to term: 

(3) The' alternatives available for managing the 
pregnancy have been clearly and fully explored with the 
m.illQll 

(4) The minor has received an explanation about 
agencies available to provide birth control information: 

(5) The minor has discussed with the person providing 
the information and counseling the possibility of 
involving the minor's parents. guardian or other adult 
family members in the minor's gecision making about the 
pregnancy: 

(6) The reasons for not involving the minor's parents. 
guardian or other adult' family members are put in 
writing on the form by the minor or the person 
providing the information and counseling: and 

(7) The minor has been given an adequate opportunity 
to ask questions. 

The person proViding the information and counseling shall 
also sign and' date the' form. and include that person's 
address and telephone number. The person shall keep a copy 
for that person's files and shall give the form to the minor 
or. if the minor requests and if the person providing the 
information is not the attending physician. transmit the 
form to the minor's attending physician. 

5. Presumption of validity of informed written consent: 
rebuttal. An informed consent that Is evidenced in writing 
containing information and statements provided in subsection 4 
and that is signed by the minor is presumed to be a valid 
informed consent. This presumption may be subject to rebuttal 
only upon proof that the informed consent was obtained through 
fraud, deception or miSrepresentation of material fact. 
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6. Court order concerning consent to' abortion. The court 
mav issue an order for the purpose of consenting to the abortion 
by the minor under the following circumstances and procedures. 

A. The minor or next friend of the minor for the purposes 
of filing a petition may make an application to the Probate 
Court or District Court which shall assist the minor or next 
friend in preparing the petition. The minor or the next 
friend of the minor shall file a petition setting forth: 

(1) The initials of the minor: 

(2) The age of the minor: 

(3) That the minor has been fully informed of the 
risks and consequences of the abortion: 

(4) That the minor is of sound mind and has sufficient 
intellectual capacity to consent to the abortion: 

(5) That. if the court does not grant the' minor 
majority rights for the purpose of consent to the 
abortion, the court should find that the abortion is in 
the best interest of the minor and give judicial 
consent to the abortion: and 

(6\ That. if the minor does not have private counsel. 
the court may appoint counsel. 

The minor or the next friend must sign the petition. 

B. The petition is a confidential record and the court 
files on the petition must be impounded. 

c. A hearing on the merits of the petition must be held as 
soon as possible within 5 days of the filing of the 
petition. If any party is unable to afford counsel. the 
court shall appoint counsel at least 24 hours before the 
time of the hearing. lit the hearing. the court shall hear 
evidence relating to: 

(1) The emotional development, maturity. intellect and 
understanding of the mino~ 

(2) The nature. possible consequences and alternatives 
to the abortion: and 

(3) Any other evidence that the court may find useful 
in determining whether the minor should be granted 
majority rights for the purpose of consenting to the 
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abortion or whether the abortion is in the best 
interest of the minor. 

The hearing on the petition must be held as soon as pdssible 
within 5 days of the filing of the petition. The court 
shall conduct the hearing in private with only the minor. 
interested parties as determined by the court and necessary 
court officers or personnel present. The record of the 
hearing is not' a public record. 

D. In the decree. the court shall for good cause: 

(1\ Grant the petition for majority rights for the 
sole purpose of consenting to the abortion: 

(2) Find the abortion to be in the best interest of 
the minor and giye judicial consent to the abortion. 
setting forth the grounds for the finding; or 

(3) Deny the petition only if the court finds that the 
minor is not mature enough to make her own decision and 
that the abortion is not in her best interest. 

E. If the petition is allowed. the informed consent of the 
minor. pursuant to a court grant of majority rights or the 
judicial consent. bars an action by the parent or guardian 
of the minor on the grounds of battery of the minor by those 
performing the abortion. The immunity granted only extends 
to the performance of the abortion and any necessary 
accompanying seryices that are performed in a competent 
lI!.<lI!D.l1..L 

F. The minor may appeal an order issued in accordance with 
this section to the Simerior Court. The notice of appeal 
must be filed within 24 hours from the date of issuance of 
the order. lIny record on appeal must be completed and the 
appeal must be perfected within S days from the filing of 
notice to appeal. The Supreme JUdicial Court shall. by 
court rule. proyide for expedited appellate reyiew of cases 
appealed ·under this section. 

7. Abortion performed against the minor' s will. No 
abortion mav be nerformed on anv minor against her will, except 
that an abortion may be performed against the will of a minor 
pursuant to a court order described in subsection 6 that the 
abortion is necessary to preserve the life of the minor. 

8. Violation: penalties. lIny person who knowingly performs 
or aids in the performance of an abortion in yiolation of this 
section commits a Class D crime. lIny attending physician or 

Page 442-LR3102(1) 

., 
:),> I 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

counselor who knowingly fails to perform any action required by 
this section commits a ciyi1 yiolation for which a forfeiture of 
not more than $1.000 may be adjudged for each yio1ation. 

9. Honseverability. In the· eyent that any portion of this 
section is held inyalid. it is the intent of the Legislature that 
this entire section be inya1id. 

§SI04. Immunity and emplozment protection 

No physician, - nurse or other person whQ refuses to perform 
Or assist in the performance of an abortion. and no hospital or 
health care facility that refuses to permit the performance of an 
abortion upon its premises. is liable to any person. firm. 
association or corporation for damages allegedly arising from the 
refusal. nor may the refusal constitute a basis for any ciyil 

. liability to any physician. nurse or other person. hospital or 
health care facility nor a basis for any disciplinary or other 
recriminatory action against them or any of them by the State or 
any person. 

No physician. nurse or other person. who refuses to perform 
or assist in the performance of an abortion. may. because of that 
refusal. be dismissed. suspended. demoted or otherwise prejudiced 
or· damaged by a hospital. health care facility. firm. 
association, professional association, cQrporation or educational 
institution with which the person is affiliated or requests to be. 
affiliated or by which the person is employed. nor may the 
refusal constitute grounds for loss of any priyileges or 
immunities to which the physician. nurse or other person would 
otherwise be entitled nor may submission to an abortion or the 
granting of consent for an abortion be a condition precedent to 
the receipt of any public benefits. 

§SIOS. Discrimination for refusal 

No person.· hospitaL health care facility. firm. 
association, corporation or educational institution, directly or 
indirectly. alone or through another. may discriminate against 
any physician. nurse or other person by refusing or withholding 
employment from or denying admittance. if the physician. nurse or 
other person refuses to perform. or assist in the performance of 
an abortion. noL..lllJU' the refusal constitute grounds for loss of 
My priyileges or immunities to which the physician. nurse or 
other person would otherwise be entitled. 

§SI06. Sale and use of fetuses 

Whoeyer uses. transfers. distributes or aives away any liye 
human fetus. whether intrauterine or eKtrauterine. or any product 
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of conceptioD considered live born for scientific experimentation 
or for any form of experimentation must be punished by a fine of 
not more than $5.000 and by imprisonment for not more than 5 
years and any person consenting. aiding or assisting is subject 
to the same punishment. . . 

§5107. failure to preserve life of live born person 

Whenever an abortion procedure results in a live· birth. 
failure to take all reasonable steps. in keeping with good 
medical practice. to preserve the life and health of the live 
born person subjects the responsible party or parties to Maine 
law governing homicide. manslaughter and civil liability for 
wrongful death· and medical malpractice. 

§5108. Liye born and live birth. defined 

"Live born" and "liye birth," as used in this chapter, means 
a product of conception after complete expUlsion or extraction 
from its mother. irrespective of the duration of pregnancy. that 
breathes or shows any other evidence of life such as beating of 
the heart, pulsation of the umbilical cord or definite movement 
of voluntary muscles. whether or not the umbilical cord has been 
cut or the placenta is attached. Each product of such a birth is 
considered live born and fully recognized as a 'human person under 
Maine law. 

§5109. Abortion and miscarriage data 

1. Definitions. As used in this section, unless the 
context otherwise indicates, the following terms have the 
following meanings. 

,At "Abortion" means the intentional interruption of a 
pregnancy by the application of external agents, whether 
chemical or physical. or the ingestion of chemical agents 
with an intention other than to produce a live birth or to 
·remove a dead fetus, regardless of the length of gestatioh. 

B. "Miscarriage" means an interruption of a pregnancy other 
than as proVided in paragraph A of a fetus of less than 20 
weeks gestation. 

2. Abortion reports. A report of each abortion performed 
must be submitted to the department on forms prescribed by the 
department. These report forms may not identify the patient by 
name or otherwise and must contain only the information requested 
on the United States 'Standard Report of Induced Termination of 
Pregnancy. published by the National Center for Health 
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Statistics. dated January 1978. or any more recent revision of ~ 
standard report form. 

The form containing that information and data must be prepared 
and signed by the attending physician and transmitted to the 
department not later than 10 days following the end of the month 
in which the abortion is performed. 

A physician who reports data on an abortion. pursuant to this 
section is immune from any criminal liability for that abortion 
under section 5101. 

3. Mlscarriage reports. A report of each miscarriage must 
be submitted by the physician in attendance at or after the 
Qccurrence Qf the miscarriage to. the department on forms 
prescribed by the department. These report forms must contain 
all of the applicable information required on the certificate of 
fetal death in current use. 

'The . report form must be prepared and signed by the attending 
physician and transmitted to the department not later than 10 
days following the end of the month in which the miscarriage 

~ 

. The identity of any patient or physician reporting pursuant 
to this section is confidential and the department shall take the 
steps necessary to ensure the confidentiality of the identity of 
patients or physicians reporting pursuant to this section. 

CHAPTER 245 

§5201. Prevention and treatment 

The department may conduct investigations concerning cancer· 
the prevention and treatment of cancer. and the mortality from 
cancer. and may take action it considers will assist in bringing 
about a reduction in the mortality due to cancer. 

§5202. Duty of physicianS and hospitals 

All hospitals shall report to the department all persons 
diagnosed as having a malignant tumor no later than 30 days from 
the date of diagnosis or from discharge from a hospital. The 
report must include information on the person's usual occupation 
and industry of employment. 

A physician. upon notification by the department. shall 
report to the department any further information requested by the 
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department concerning any person now or formerly under the 
physician's care. diagnosed as having or haying had a malignant 
.tl.!!!!2L.. 

No physician or hospital complying with the reporting 
reguirements of this section is liable for any ciyil damages as a 
result of those acts. 

§S203. Cancer-incidence regist~ 

The department shall establish, maintain and operate a 
statewide cancer-incidence registry. 

§S204. Cancer Prevention and Control Advisory Committee 

The Cancer Preyention and Control Adyisory Committee, 
established by Title 5, section 12004-1, subsection 36-8, seryes 
as an adyisory body to the department on the operation of the 
Cancer Registry Program and on the development and maintenance of 
a coordinated statewide approach to cancer preyention and control. 

The committee is adyisQry in nature, except that the 
committee reyiews and approyes reguests from outside the 
department for information from the Cancer Registry Program's 
data base. 

The committee is composed of 14 members. One half of the 
members are appointed by the Goyernor and 1/2 of the members are 
appointed jointly by the President of the Senate and the Speaker 
of the House of Representatiyes. Members serve 3-year terms. 
Members must include indiyiduals with training and experience in 
the following fields; Medicine, Doctor of Medicine or Doctor of 
Osteopathy: oncology: medical and biologic sciences: hospital 
administration: nursing: medical records administration: hospital 
tumor registry operations: health promotion and education: 
epidemiology: and biometry. 

The committee shall meet at least once annually in Augusta. 

CHAPTER 247 

HYPERTENSION 

§S30I. Kork-site high blood pressure programs 

The bureau shall establish work-site high blood pressure 
programs at work sites that haye not preyiously been proyiding 
regular high blood pressure programs to their employees in order 
to screen all employees, detect and confirm those who hay'e 
eleyated blood pressures. refer those with eleyations to 
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physicians for diagnosis and treatment and continue contact 
through the year with employees to determine their progress 
toward blood pressure control. The bureau shall promote new 
work-site high blood pressure programs for workers, allocate 
funds for program operation and periodically eyaluate program 
effectiveness. Any screening program must be yoluntary for both 
employer and employee. 

§S302. Providers of'work-site high blood pressure programs 

The bureau shall actiyely seek health care proyiders 
throughout the State to participate in identifying workers with 
high blood pressure and helping them control their' disease 
through physician-prescribed treatment regimen. Standards of 
guality and criteria for awarding seryice contracts to health 
care providers must be based on recommendations developed in 

. partnership with the Maine High Blood Pressure Council. a 
statewide yoluntary health council. The objectiye of these 
criteria must be to achieye high guality, cost-effectiye health 
programs that comply with state and federal standards. 

§S303. Community-based heart attack and stIoke PIey¢ntion PIOQIams 

1. Heart attack and stIoke prevention programs: 
establishment. The bureau shall establish a program to deyelop 
heart attack and stroke preyention programs in communities and 
regions throughout the State. The community programs shall: 

A. Proyide public education to schools, community groups 
and workplaces about cardiovascular risks: 

8. Proyide blood pressure and cholesterol screening, 
referral and follow-up to the general public and workforce 
popUlations: and 

C, Provide smoking cessation programs for community members 
wishing to guit. 

2. TIaining: funding. The bureau shall proyide training 
for communities in program deyelopment, conduct a statewide 
public awareness program about cardioyascular risks, allocate 
matching funds for community program operation and periodically 
eyaluate program effectiyeness. 

3. Rules. The bureau shall adopt rules in accordance with 
the Maine AdminiStratiye Procedure Act, Title 5, chapter 375, for 
distribution of funds to communities under this section. The 
rules must include a' reguirement that funded programs follow 
accepted guality control standards and be periodically reyiewed 
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by organizations with 'experience in and knowledge of heart attack 
and stroke prevention, 

CHAPTER Z49 

DISABILITIES AND DISABLING CONDITIONS 

SUBCHAP'.1'ER I 

PREVENTION OF DISABLING CONDITIONS 

§S4QI. Prevention of developmental disabilities 

1. Primary prevention. The department shall serve as the 
principal agency for the primary prevention of developmental 
disabilities in the State and shall provide services for pregnant 
women and new mothers to minimize the likelihood of their haying 
a child with a developmental disability. In particular. the 
department shall conduct professional education to ensure that 
the best available prevention techniques are utilized by health 
care professionals in the State and shall ensure that access to 
prenatal services exists for all women of childbearing age in the 

.5.l&.t.l1.i. 

Z. Counseling and support services: Department of Children 
and Families. The Department of Children and Families shall 
institute programs of family counseling and support services for 
families with chiidren with developmental disabilities from birth 
to 5 years, The purpose of these counseling and support services 
is to increase the family' s understanding of the child' s special 
needs and to enhance family members' abilities to cope with the 
physical and emotional strains experienced by families. 

3. Child development services: Department of Education. 
The Department of' Education through the child development 
services system shall ensure the provision of comprehensive 
developmental services. including physical therapy. speech and 
language therapy and occupational therapy to preschool children 
who have handicaps or are developmentally delayed. To the 
maximum extent possible. these programs shall make use of 
existing 3rd party payors and coordinate services with local 
reSQurces, In instances where needed services are not available, 
the Department of Education shall use authorized funds to enable 
child deye10pment services sites to work with local proyiders, 
including public and private agencies and school units to deye10p 
new or expand existing service to meet these needs. 

In . addition', the Department of Education shall enSure that 
comprehensive health educational programs are ayailab1e in State 
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schools and that teacher training programs in the State include 
preparation in conduct of health educational programs. 

4. Use of private agencies to deliver services. Private 
agencies must be used as appropriate to carry out the 
implementation of initiatives to Prevent developmental 
disabilities in cooperation with the respective departments so 
that State Goyernment agencies do not duplicate existing 
resources in the community and so that all available resources 
are used effectively to rapidly achieve the goal of preventing 
developmental disabilities in the State. 

5. Report. Annually by January 1, the department, the 
Department of Children and Families and the Department of 
Education shall submit a joint report to the joint standing 
committee of the Legislature haying jurisdiction oyer human 
resource matters regarding the prevention activities conducted 
oyer the past fiscal year. plans for the succeeding year and a 
report on the incidence rate of births of children with 
developmental disabilities in the State. 

§S40Z. Care of infants after birth 

Eyery physician. midwife or nurse in charge of a birth shall 
instill or cause. to be instilled into the eyes of an infant upon 
its birth one or 2 drops of a prophylactic solution prescribed by 
the department and provided without cost by the department, 
except an infant whose parents object to this procedure on the 
grounds that it conflicts with their religious tenets and 
practices. If one or both eyes of an infant become reddened or 
inflamed at any time within 4 weeks after birth. the midwife, 
nurse or person haying charge of the infant shall report the 
condition of the eyes at once to a physician licensed under Title 
32, chapter 36 or 48. Failure to comply with this section is 
punishable by a fine'of not more than $100 or by imprisonment for 
not more than 6 months. 

§5403, Detection of mental disabilities . 

The department: may require hospitals. maternity homes and 
other maternity services to test newborn infants. or to cause 
them to be tested, for the presence of metabolic abnormalities 
that mav be Rxpected to result in subsequent mental 
disabilities. The department shall adopt rules to define this 
requirement and the approved testing methods. materials, 
procedure and testing sequences. Reports and records of those 
making these tests mav be required to be submitted to the 
department in accordan'ce with departmental rules. The department 
mav, on request. offer consultation. training and evaluation 
services to those testing facilities, The provisions of this 
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section do not apply if the parents of a child object to them on 
the grounds that the test conflicts with their religious tenets 

and practices. 

§5404. Adyisorv program for genetic conditions 

1. Pu(pose= program. A voluntary statewide genetics program 
is established. which offers testing, counseling and education to 
parents and pr:ospective parents. The progr:am includes. but is 
not limited to. the following ser:vices: 

11.. Follow-up programs for: newborn testing. with emphasiS on 
the counseling and education of women at risk for maternal 
phenylketonuria, PKU; 

B. CQmprehensive genetic services tQ all ar:eas of the State 
and all segments of the PQPulatiQn; 

C. DevelQpment Qf CQunseling and testing prQgrams fQr: the 
diagnQsis and management Qf genetic cQnditiQns and metabQlic· 

disQrder:s; and 

D. DevelQpment and expansiQn of educational programs for 
physicians, allied health prQfessionals and the public, with 

respect to; 

(1) The nature of genetic processes; 

(2) The inheritance patterns of genetic cQnditiQns; and 

(3) The means, methods and facilities available tQ 

diagnQse, counsel and treat genetic conditions and 

metabQliC disQrders. 

2. Responsibility fot the Ptogtam. The cQmmissioner shall 
designate persQnnel within the bureau tQ administer 'the pr:ogram. 

The bureau shall: 

A. CQQr:dinate matter:s per:taining to detectiQn. preventiQn 
and tr:eatment Qf genetic cQnditiQns and metabolic disorders: 

B. CQQoerate with and stimulate public and private 
nQt-fQr-profit associations. agencies. corporations, 
institutiQns or othet entities inVQlved in developing and· 
implementing eligible programs and activities designed to 
provide services for genetic CQnditions and metabolic 

disorders; 
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C, Administer any funds that are appropriated for the 
services and expenses of a genetic screening. counseling and 
educatiQn program; 

D. Enter into agreements and contracts fQr the delivery of 
genetic services: 

E. EstablisA. promQte and maintain a public informatiQn 
program on genetic conditions and metabolic disorders and 
the availability of counseling and treatment services; 

F. Publish: from. tim.e tQ time, the results of any relevant 
research, 1nvest1gat1on or survey conducted on genetic 
conditiQns and metabolic disorders and. from time to time. 
cQllate those publications for distribution to scientific 
organizations and qualified scientists and physicians; and 

G. Adopt rules necessary to carry out the purposes of this 
section. 

3. Eligibility for CQntt8cts. A public or private 
not-for-pr:ofit assQciatiQn. agency, corporatiQn, institution Or 
other entity is eligible to enter into contracts pur:suant to this 
section if it satisfies the following requirements. 

A. The entity shall submit an application for a cQntr:act in 
the manner and on forms prescribed by the cQmmissioner. 

B. The project or activity to be carr:ied out by the entity. 
either directly Qr through an integrated. cQordinated 
arrangement, . must include some or all of the following 
services: 

(I) Prenatal testing and diagnQsis; 

(2) Genetic diagnosis. treatment and counseling; 

(3) Newborn metabolic testing. labor:atoty services and 
nutritional follow-up: Qr 

(4) Genetics educatiQn prQgrams for health 
prQfession~ls' and the public. 

C •• The project or activity must be cQnsistent with the 
objectives of this section and must be coordinated with 
resour:ces existing in the community in which it is located. 

SUBCHAPTER II 

CHILDREN IiITH HANDICAPS 
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55451. Definition of "child" 

For the purposes of this su'bchapter, the word "child" means 
any person who has not attained the age of 18 years. 

55452. Program of service 

The department, through the bureau, may administer a program 
of seryices for children who haye handicaps or who are suffering 
from conditions that lead to handicaps, and to superyise the 
administration of those seryices included in the program that are 
not administered directly by it. The purpose of an included 
program must be to deyelop, extend and improye services for 
locating children with handicaps and for proyiding for medical. 
surgical, corrective and other services and care, and for 
facilities for diagnosis, hospitalization and aftercare. Nothing 
in this subchapter authorizes any public official, agent or 
representatiye, in carrying out this subchapter, to, take charge 
of any child oyer the objection of either the father or the 
mother of the child, or of the person standing in loco parentis 
to the child, except pursuant to a proper court order. 

SUBCHAPTER III 

PARlUNSQN'S SYNDROME 

§5501,' Parkinson's Syndrome 

The department shall establish, maintain and operate an 
information and referral seryice for Parkinson's Syndrome to 
ass ist in promoting the general health and welfare of Maine's 
citizens, including, but not limited to, the following specific 
purposes; 

1. Information. To provide educational materials to the 
medical community and other interested indiyiduals relating to 
the nature and treatment of Parkinson's Syndrome: and 

2. Referral. To maintain a referral servic~ to make 
aYailable, upon request, the names, addresses and phone numbers, 
when known, of: 

A, Physicians who have an interest or expertise in 
parkinson's Syndrome: and 

B, Local or statewide support groups for Parkinson's 
Syndrome yictims Or their families and friends. 

SUBCHAPTER IV 
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!lEAD INJURY 

55551. Definitions 

As used in this subchapter, unless the context otherwise 
indicates, the following terms haye the following meanings. 

1. Head injur:y. "Head injury" means an insult to the brain 
resulting directly or indirectly from trauma, anoxia, yascular 
lesions or infection, which: 

A. Is not of a degeneratiye or congenital nature: 

B. Can produce a diminished or altered state of 
consciousness resulting in impairment of cognitive abilities 
or physical functioning: 

C. Can result in the disturbance of behayioral or emotional 
functioning: 

D. Can be either temporary or permanent: and 

E. Can cause partial or total functional disability or 
psychosocial maladjustment. 

55552. Registr:y 

The bureau shall establish, maintain and operate a statewide 
registry of persons who sustain head 1nJuries to assist in 
promoting the general health and welfare of the State's citizens, 
including, but not limited to, the following specific purposes: 

1. Assessment needs, planning and coordination. To assess 
the needs of persons' who sustain head injuries and to facilitate 
rehabilitation planning and coordination efforts: 

2. Educ~tion and information. To proyide educational 
material to the medical community inclUding. but not limited to, 
emergency room physicians. psychiatrists. neurologists, 
neurosurgeons, neuropsychologists and other interested persons 
relating to diagnosis, eyaluation and treatment of the sequelae 
of head injuries! and 

3. Network. To 'proyide a means for persons who haye 
sustained head injuries or their family members or friends to 
contact each other or to contact local or statewide support 
groups for suryiyors oJ head injuries. 

§5553. Reporting 
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The bureau shall encourage hospitals. physicians and 
neuropsychologists to report to the bureau all persons whom they 
diagnose as having sustained head 1nJuries. They must be 
encouraged to submit a report within 7 days of the diagnosis 
which contains. but is not limited to. the following: The name. 
if rele'ased: age: and residence of the person: and the date and 
cause of the injunr. No person's name may be released without 
that person's consent or the consent of the person's guardian or 
other person having legal responsibility for the person. A 
hospital. physician or neuropsychologist who submits a report 
under this section is not liable for any civil damages as a 
result of that act. 

§5554. Comprehensive rehabilitation service system 

The department shall. within the limits of its ayailable 
resources, develop a comprehensive rehabilitation service system 
specifically designed to train. educate and physically 
rehabilitate people with head injuries. The seryice programs 
must include. but need not be limited to. physical therapy. 
cognitive retraining, behavior modification, social skills, 
counseling. yocational rehabilitation and independent liying; 
The department may increase the ayailability of adequate 
post-hospital residential facilities designed to meet the unique 
needs of persons who have sustained a head injury. 

SUBCHAPTER V 

EXPOSURE TO DIETHYLSTILBESTROL 

§5601. Identification of exposed persons 

For the purpose of identifying persons who have been exposed 
to the potential hazards and afflictions of diethylstilbestrol 
and for the purpose of educating the public concerning the 
symptoms and Drevention of associated malignancies. the 
commissioner shall establish. promote and maintain a public 
information campaign on diethylstilbestrol. This campaign must be 
conducted ·.throughout the State and must include. but is not 
limited to. a concerted effort at reaching those persons or the 
offspring of persons who haye been exposed to diethylstilbestrol 
in order to encourage them to seek medical care for the 
preyention or treatment of any malignant condition. 

§5602. Proyiders of screening programs 

The commissioner' shall actiyely seek proyiders of health 
care to participate in regional programs that proyide public 
information and screening for persons exposed to 
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diethylstilbestrol. In determining regional screening program 
proyiders. the commissioner shall consider the proyider' s 
compliance with state and federally mandated standards. the 
location in relation to the population to be served and the 
capacity of the proyider to properly conduct these programs. 

§5603. Registry 

The bureau shall establish and maintain a registry limited 
to women who took diethylstilbestrol during pregnancy. and their 
offspring who were exposed to diethylstilbestrol prenatally. 
solely for the purpose of follow-up care and treatment of 
long-term problems associated with diethylstilbestrol exposure. 
Enroll~ent in the registry is voluntary. 

§5604. Assistance 

The COmmissioner may request and must receive from any 
department, division, board, bureau, commission or agency of the 
State. or of any political sUbdiyision of the State. assistance 
and data that will enable the department to properly carry out 
its actiyities under this subchapter and effectuate the purposes 
set forth in this subchapter. The commissioner may also enter 
into any contract for services that the commissioner considers 
necessary with a private agency or concern upon terms and 
conditions the cOmmissioner considers appropriate. 

§5605. Report 

Annually by February I. the department shall submit a report 
to the joint standing committee of the Legislature haying 
jurisdiction oyer human resource matters regarding the 
effectiveness, impact and benefits derived from the special 
programs as provided for in this subchapter. The reBort must 
include evaluations of these special programs and recommendations 
in final draft form of any legislation recommended by the 
department. 

CHAPTER 251 

MARIJUANA AND CERTAIN OTHER DRUGS 

§5701. Possession 

1. MarijUana. Possession of a usable amount of marijuana is 
a ciyil yiolation for which a forfeiture of not less than $200 
nor more than MOO must be adjudged for the first offense. A 
forfeiture of MOO must be adjudged for the 2nd and subsequent 
offenses within a 6-year period. 
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2. Butyl nitrite and isobutyl nitrite. Possession of a 
usable amount of butyl nitrite or isobutyl nitrite is a civil 
violation for which a forfeiture of not more than $200 may be 
adiudged. 

§5102. Possession of imitation scheduled drugs 

Possession of fewer than 100 tablets. capsules or other 
dosage units of imitation scheduled drugs. as defined in Title 
17-A. section 1101. subsection 19. constitutes a civil yiolation 
for which a forfeiture of not more than $200 may be adjudged. In 
determining whether the substance is an imitation scheduled drug. 
the court shall apply Title 17-A. section 1116. sUbsection 5. An 
imitation scheduled drug is declared to be contraband and may be 
seized by the State. 

§5703. Authorized possession by individuals: ezemptions 

1. Lawfully prescribed drugs. A person to whom or for 
whose use any prescription drug has been prescribed. sold or 
dispensed by a physician. dentist. podiatrist. pharmacist or 
other person authorized to do so. and the owner or the person 
haying the custody or control of anv animal' for which any 
prescription drug has been prescribed. sold or dispensed by a 
licensed yeterinarian, may lawfully possess the drug. except when 
in use, only in the container in which it- was deliyered by the 
person selling or dispensing the drug. 

2. Other lawfUlly in possession. The following are 
authorized to possess and haye control of prescription drugs: 

A, Common carriers or warehouse operators while engaged in 
lawfully transporting or storing prescription drugs, or any 
of their employees acting within the scope 'of their 
employment: 

B. Employees or agents of persons lawfully entitled to 
possession who haye temporary. incidental possession: and 

c. Persons whose possession is for the purpose of aiding 
public officers in performing their official duties. 

3. Definition. As used in this section, the term 
"prescription drug" has the same meaning as in Title 32, section 
13702, SUbsection 24, and includes so called "legend drugs." 

CHAP':lJER 253 

COMPRESSED AIR 
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§5801. Purpose 

The purpose of this chapter is to protect the public health: 
to regulate and license the suppliers of' compressed air used in 
self-contained breathing apparatus: to establish the maximum 
permissible amount of all contaminants expressed either in 
percentages or in parts per million of yolume. or both: to 
establish standards for the condition of the compression 
equipment: and to prescribe penalties for yiolations of this 
chapter. 

§S802. Definitions 

As used in this chapter, unless the context otherwise 
indicates. the following terms haye the following meanings. 

1. Breathing apparatus.. "Breathing apparatus" means any 
breathing deyice.· either high or low pressure, that is used to 
sustain human life under adverse conditions, . 

2. Supplier of' compressed air. "Supplier of compressed 
air" means any organization, agency, individual, firm, 
partnership' or corporation that provides compressed air to be 
used in self-contained breathing apparatus. 

3. Tester of compressed air. "Tester of compressed air" 
means any organization. agency. individuaL firm. partnerShip or 
corporation that is recognized by the department as qualified to 
inspect and test suppliers of compressed air~ 

§S803. License 

It is unlawful for any supplier of compressed air to fill or 
supply any breathing apparatus with life supporting gases in the 
State unless licensed to do so by the department. The initial 
license fee and the annual renewal license fee are $10, except 
that fire departments are exempt from the licensing requirements 
of this chapter, if the use of the apparatus is restricted to 
fire department use. 

§5804. Inspections 

1. Satisfacto~ inspection. To be eligible for an initial 
or renewal license. a supplier of compressed air shall proyide 
certification from a tester of compressed air based on an 
inspection in the 6 months prior to application that the 
compressor equipment. air quality and compressor filling 
procedures are in compliance with rules of the department. 
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2. Unsatisfactory inspection. If anv aspect of the 
supplier Qperation fails to meet department standards. the tester 
Qf cQmpressed air shall notify the department of the nature of 
the deficiencies. The department· shall evaluate the deficiencies 
and determine apprQpriate licensing actiQn. 

If the air prQvided by a supplier of compressed air exceeds the 
maximum permissible amQunt of· any cQntaminant. the tester of 
compressed air shall notify the supplier that operations must 
cease and the supplier shall immediately cease operation until 
the reason is determined, corrections made and a retest conducted 
to . confirm that the contaminant no longer exceeds the maximum 
permissible amount. The department shall take action to see that 
the supplier is not Qperating while this condition exists. 

§5805. Fees 

All fees established under this chapter must be collected by 
the department and remitted to the Treasurer of State and 
credited to the General Fund. 

§5806. Rules 

The department may adopt rules necessary to prQmptly and 
effectively enforce this chapter. 

§5807. Penalty 

WhQever viQlates any Qf the prQnSlQnS Qf this chapter or 
any rules adopted thereunder must be punished by a fine of nQt 
less than $100. nQr mQre than $500. Qr by imprisonment for nQt 
mQre than 6 mQnths. Qr by bQth. 

CHAPTER 255 

PUBLIC REST ROOMS 

§5901. Definitions 

As used in this chapter. unless the CQntext Qtherwise 
indicates. the fQIIQwing terms ~ave the follQwing meanings. 

1. Eating establishment. "Eating establiShment" means an 
eating establishment licensed by the department under chapter 219 
that prepares and serves fQQd tQ the public fQr CQnsumptiQn 
inside the premises. UEating establishment" does not include 
catering establishments, establishments dispensing fQQd sQlely 
frQm vending machines, pushcarts and mQbile eating places. 
rQadside stands, retail frQzen dairy prQduct establishments Qr 
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any similar places where custQmers dQ nQt CQnsume fQQd inside the 
building where the fQQd is prepared and served. 

2. ShQpping center. "ShQPping center" means any building 
Qr facility containing 6 or more separate retall establishments 
that are planned. developed, owned or managed as a unit. with an 
off-street public parking area of not less than 2 acres. 

§5902. Public rest room facilities required 

Public rest rooms must be provided as follows. 

1. Shopping centers. In any building or facility 
constructed specifically as a shopping center after September 19. 
1985, there must be installed a minimum of 2 toilets for the use 
of the public. There must be at least one separate toilet for 
each sex and the toilets provided must be clearly mark~ 

maintained in a sanitary condition and in good repair, Lavatory 
facilities must be located within or immediately adjacent to all 
toilet rooms or vestibules. There may be no charge for their use. 

2. Eating establishments· with 13 or more seats. Unless it 
is licensed .for fewer than 13 seats and is not licensed fQr 
Qn-premise consumption of alcoholic beverages, an eating 
establishment shall provide at least one toilet facility for the 
use of its customers. Toilet facilities that require access 
through the food preparation area or the use of which would in 
any way cause the establishment to be in violation of any state 
law or rule do not fulfill this requirement. The location of the 
toilets must be clearly marked, maintained in a sanitary 
condition. in good repair and their location identifiable from 
the eating area. There may be no charge for their use. Lavatory 
facilities must be located within or immediately adjacent to all 
toilet rooms or vestibules. 

3," Eating establishments that allow alcohol. 
Notwithstanding subsectiQn 2, any eating establishment regardless 
of the number of seats that permits on-premise consumption of 
alcoholic beverages shall provide at least one toilet facility 
for the use of its customers. Toilet facilities that require 
access through the food preparation area or the use of which 
would in any way cause the establishment to be in violation of 
any state law or rule do not fulfill this requirement. The 
location of the toilets must be clearly marked. maintained in a 
sanitary condition; in good repair and their location 
identifiable from the eating area. There may be no charge for 
their use. Lavatory facilities must be located within or 
immediately adjacent to all toilet roomS or vestibules. 
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4. Exemptions. Upon appeaL the Division of Health 
Engineering may exempt from the requirements of subsection 2 
eating establishments of 13 to 25 seats that are not licensed for 
on-premise cOMumption of alcoho.lic beverages. and that were in 
existence prior to September 30. 1985. and which: 

A. Are part of an enclosed shOl?ping center that provides 
customer toilet facilities that are part of the public 
portion of the center and not part of a business within the 
center; 

B. Have submitted evidence of an agreelDent with a 2nd party 
that customers of the eating establishment may use toilet 
facilities that are on the premises owned or rented by the 
2nd party in cases where that use would not create a 
substantial inconvenience to the customer of the eating 
establishment: 

C. Are housed in buildings of unique construction that makes 
installation of a toilet facility cost prohibitive: or 

D. Would lose 1/4 or more of their existing seating space if 
required to provide a toilet facility of a minimum size of 3 
feet by 6 feet. 

5. Notice. Any eating establishment that does not have a 
toilet facility available shall post a sign to that effect that 
can be seen upon entry to the eating establishment. 

§5903. Rules 

The department may adopt. in accordance with the Maine 
Administrative Procedure Act. Title 5. chapter 375. rules to 
administer this chapter. 

§5904. Enforcement 

This chapter must be enforced by the Division of Health 
Engineering. Anyone viOlating this chapter or rules under thi"s 
chapter commits a ciVil violation for which a forfeiture of not 
more than $200 may be adjudged. Each day of violation must be 
considered a separate offense. 

CHAPTER 257 

SWIMMING pooLS 

SUBC!I1IPTER I 

ENCLOSURE REOUIREMENTS 
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§600l. Definitions 

As used in this subchapter. unless the context otherwise 
indicates. the foUowing terms have the following meanings. 

1. Fence. "Fence" means a good quality fence or wall not 
less than 4 feet. in height above ground surface and of a 
character to eXclude children. The fence must be so constructed 
as not to have openings. holes or gaps larger than 4 square 
inches. except for fences constructed of vertical posts or 
louvers. in which case. the openings may not be greater than 4 
inches in width with no horizontal members between the top and 
bottom plates. Doors and gates are excluded from the minimum 
dimension requirements. 

2. Swimming pool. "Swimming pool I! meanS an Qutdoor 
artificial receptacle or other container. whether in or above the 
ground. used or intended to be used to contain water for swimming 
or bathing and designed for a water depth of 24 inches or more. 

§6002. Enclosure of swimming pool required 

A fence must be erected and maintained around every swimming 
pool. except that portable above-ground swimming pools with 
sidewalls of at least 24 inches in height are exempted. A 
dwelling house or accessory building may be used as part of this 
enclosure. All gates or doors opening through this enclosure 
must be capable of being securely fastened at all times when not 
in actual use. 

§6003. Municipal ordinances 

Nothing in this subchapter may be construed as a preemption 
by the State. Municipalities may adopt and enforce swimming pool 
enclosure ordinances, or enforce existing ordinances, that are 
either less restrictive or more restrictive than this subchapter. 
or that concern matters not dealt with by this subchapter. 

§6004. Penalty 

Any person who does not comply with this subchapter within 
30 days. after receiVing written notice that the person is in 
violation of its provisions, commits a ciVil violation for which 
a forfeiture of not more than $500 may be adjudged. Each day a 
violation continues constitutes a separate violation, 

SUBCHAPTER II 

P!JBLIC SHIMMING pooLS AND SPAS 
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56051. Purpose 

The purpose of this subchapter is ~o proyide minimum 
requirements and'standards for ~he protec~ion of the public 
health. safety and welfare of persons using public swimming pools 
or spas. 

56052. Definitions 

As used in this subchapter. unless the context otherwise 
indicates. the following terms haye the following meanings. 

1. C0D'll1unicab1e disease.. "Communicable disease" is a 
disease capable of being transmitted from one person to another. 

2. Pool depth. "Pool dep~h" means the distance between the 
floor of the pool and the maximum operating water leyel. 

3. Private spa. "Private spa" means any constructed spa 
that is used in connec~ion with a single or multifamily residence 
and ayailable only to the residents and priyate guests. 

4. Private swimming pool. "Private swimming pool" means 
any constructed pool that is used as a swimming pool in 
connection with a single or multifamily residence and ayailable 
only to the residents and priyate guests. 

5. Public spa. "Public spa" means any constructed spa 
other than a priyate spa. 

6. Public swimming pool. "Public swimming pool" means any 
constructed or prefabricated pool other than a priyate swimming 

P.Q..Q..h 

7. Spa. "Spa" means a unit containing water primarily 
designed for nontherapeutic use that is not drained. cleaned or 
refilled for each indiyidual. It may include. but is not limited 
to. hydrojet circulation. hot water. cold water. mineral baths. 
air induction bubbles or any combination thereof. The term spa 
includes. but is not limited to. hot tubs. 

8. Swimming pool. "Swimming pool" means any basin. chamber 
or tank constructed of impervious material. located either 
indoors or outdoors containing an artificial body of water for 
swimming or recreational bathing and haying a depth of 2 feet or 
more at any point. This includes any related equipment. 
structures. areas and enclosures that are intended for the use of 
persons using or operating the swimming pool such as equipment. 
dressing lockers. showers and toilet rooms. 
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56053. Health and safety 

1. EmploJo'!!lent: cOlmlunicable disease. No person haying a 
communicable disease may be employed or work at a public swimming 
pool'or spa. 

2. Nuisance.' Any public swimming pool or spa found to be 
unsanitary. as defined by the department's rules. is declared to 
be a nuisance. 

3. Superyision. Every public swimming pool or spa must be 
under the supervision of a capable indiyidual who is responsible 
for compliance with this subchapter relating to the safe and 
sanitary operation and maintenance of a public swimming pool or 
spa. Nothing in this subchapter requires a lifeguard to be on 
duty when a public swimming pool or spa is open to the public. 

56054. Submission of plans 

No person may begin construction of a' public swimming pool 
or spa or substantially alter or reconstruct any public swimming 
pool or spa without first haying submitted plans and 
specifications to the department for review and approyal. The 
department reyiew must be limited to matters relating directly to 
safety and sanitation. 

The design criteria to be followed by the department in the 
reyiew and approval is the minimum standard for public swimming 
pools and the minimum standard for' public spas published by the 
National Swimming Pool Institute. 

56Q55. Existing installations 

1. Public pool or spa: edsting use. Any public swimming 
pool or spa installed prior to September 19. 1965 may continue 
its existing use, maintenance or repair if the use, maintenance 
or repair is in accordance with the original design and location 
and no hazard to the public health. safety or welfare has been 
created by the installation. 

2. Public pool or spa: maintenance. The owner or the 
owner's designated agent is responsible for the maintenance of 
the public swimming pool or spa in a safe and sanitary condition. 

56056. Use of safety equipment in public pools 

No person may prohibit the use of a life jacket or similar 
deyice in a public swimming pool by any person who suffers. as 
evidenced by a signed statement of a licensed physician. from any 
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physical disability or condition that necessitates the use of a 
life jacket or similar device. 

§6057. Inspections 

The department may conduct inspections necessary to ensure 
compliance with. the provisions of this subchapter and may enter 
at any reasonable ·hour public swimming pools or spas for this 

purpose. 

§6058. Closure 

The department may close any publiC swimming pool or spa for 
failure to comply with the provisions of this subchapter. 

Before closing a public swimming pool or spa, the department 
. ,shall issue a notice in writing enumerating instances Qf failure 

to comply with the law or rules. The owner must have an 
opportunity to request a fair hearing before the department 
pursuant to Title 5, sections 9052 to 9064. 

Closed public swimming pools and spas may be reopened upon 
presentation of evidence that the deficiencies causing the 
clQ~ing have been cQrrected. 

§6059. Penalties 

The department may seek injunctive Qr Qther apprQpriative 
judicial relief fQr viQlatiQns Qf any prQvisiQns Qf this 
subchapter. 

§6060. Rules 

The department may adQpt and enfQrce rules necessary to 
prQtect public health and safety and carry Qut the prQvisiQns of 
this subchapter relating directly tQ the safe and sanitary 
design, CQnstructiQn and operatiQn of public swimming pQQls. and 

~ 
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§600l. CQordination Qf bealth services funded by state and 
federal funds 

1. Il'indings and declaration of legislative intent. The 
Legislature finds that the cQsts Qf health care and services 
provided by health care facilities are matters Qf vital cQncern 
tQ the peQple Qf this State and have a direct relatiQnship to the 
ability Qf the peQple tQ Qbtain necessary health care. 

Ihe Legislature further finds that the ~QQrdinatiQn Qf health 
services in a geQgraphic area within an existing health facility, 
where practicable, increases bQth access and quantity Qf services 
prQvided and increases the likelihQQd that cQsts fQr these 
services will be reasonable. 

It is the intent Qf the Legislature tQ define a PQlicy fQr the 
department in Qrder that health services paid {Qr by state and 
federal funds be cQQrdinated thmugh existing health facilities 
whenever PQssible. 

2. CoQrdination of health services. TQ assure equal access 
to and tQ avQid the unnecessary duplicatiQn Qf administrative 
systems, health services and health care facilities, the 
department shall, to the extent practicable, ensure that health 
services funded Qr prQvided under the United States SQcial 
Security Act. Title V, ESPDT Qf Title XIX aod Title XX, as 
amended, the United States Public Health Services Act. SectiQn 
314 D Qf Title III, as amended, the WQmen, Infants and Children, 
Special Supplemental FQQd PrQgram Qf the United States Child 
NutritiQn Act Qf 1966, Qr its 5UcceSSQr. the United States Older 
Americans Act, ASPDT Qf Title III, as amended, are prQvided 
th(Q~gh agreemen,ts w~th ,an existi~g health facility as ~Qng as 
qual1ty Qf care 15 ma1nta1ned. 

§8002. Medical and social services referral service 

The department shall establish and maintain an infnmatiQn 
and referral service fQr medically indigent persQns whQ becQme 
pregnant as a result of rape, gross sexual misconduct, incest or 
sexual abuse. The information and referral service must include a 
list Qf medical and sQcial services available {rQm state and 

. private "ources, including. but Mt limited tQ. cQunseling 
services. shelter. maternal health care. a list Qf physicians whQ 
have vQluntarily agreed tQ prQvide tQ Medicaid eligible victims. 
prQ bQnQ. medical services nQt available frQm Medicaid and Qther 
applicable medical Qr ~Qcial services. 
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This information must also be made available to rape crisis 
centers. family planning agencies and other appropriate 
organizations. 

In addition to the medical and social services information 
provided. the department shall strongly encourage and counsel 
each person receiving this information to report the rape. gross 
sexual misconduct.· incest or sexual abuse to the appropriate 
authorities for criminal prosecution arid shall assist that ~erson 
in making the report. if requested. 

§0003. State-vide plan: advisory council: duties 

1. State-wide plan. Except where a single state agency is 
otherwise designated or established in accordance with any other 
state law. any state officer or state agency. designated by the 
Governor for that purpose. is authorized to be the sole agency of 
the State of Maine to establish and administer or supervise the 
administration of any stat~~wide plan for the construction. 
modernization, equipment, ma'intenance or operation of any 
facilities for the prevention of physical or mental illness or 
the provision of care, treatment, diagnosis. rehabilitation. 
training or related services, which plan.is now, or may hereafter 
be, required as a condition to the eligibility for benefits under 
any federal law. Such officer or agency is authorized to receiye, 
administer and expend any funds that may be ayailable under any 
federal law or from any other source, public or private. for such 
purposes. 

The state officer or state agency is authorized and 
empowered to do any and all things necessary or required to be 
done as a condition to receiying federal aid or grants with 
respect to the establishment. construction. modernization. 
maintenance, equipment or operation for all the people of the 
State of adequate facilities and services as specified in this 
section, including the authority: 

11. To provide for an inyentory' of existing facilities of a 
particular category or categories thereof, and to survey the 
need for additional facilities; 

B. To develop and administer a construction program or 
programs that, in conjunction with existing facilities, will 
afford adequate facilities to serye the people of the State: 

C. To provide methods of administration, including 
personnel standards, on a merit basis, and to require 
reports, make investigations and prescribe regUlations; 

D. To'provide for priority of projects or facilities: 
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E. To provide to applicants an opportunity for a hearing 
before the state officer or state agency: and 

f. To prescribe and reguire compliance with standards of 
maintenance and operation applicable to the facilities as 
are reasonably necessary to protect the public health. 
welfare and safety •. 

2. Advisory council. The Goyernor shall appoint a s.t..a.t.e. 
advisorv councilor councils with appropriate representatiyes, 
including representatiyes required as a condition of eligibility 
for benefits under any federal law, to consult with such state 
officer or state agency in carrying out the purposes of this 
section. 

Each council member holds office for a term of 4 years, except 
that any member appointed to fill a vacancy occurring priOr to 
the expi ration of the term for which that member' s predecessor 
was appointed must be appointed for the remainder of the term, 
and the term of office of the.members first taking office expire. 
as designated at the time of appointment. 1/4 of the total number 
of members at the . end of the first year, 114 at the end of the 
2nd year. 1/4 at the end of the 3rd year. and 1/4 at the end of 
the 4th year, after the date of appointment. The Governor shall 
designate the chair of each council. Council members, while 
serving on council business, receive no compensation but are 
entitled to receiye actual and necessary travel and subsistence 
expenses while serving away from their places of residence. The 
councilor councils shall meet as frequently as the chair deems 
necessary but not less than once each year. Upon request of 4 or 
more members of a council, the chair shall call a meeting of the 
council. 

§0004. Debts owed the department by providers 

1. Definitions. lis used in this section. unless the 
context otherwise indicates, the following terms haye the 
following meanings. 

11. "Boarding home" means anv facility that meets the 
definition of section 9101. subsection 4. 

B. "Debt" means any amount of money that is owed to the 
department as a result of: 

II) Overpayments that have been determined by a 
department audit pursuant to the applicable principles 
of reimbursement. oyerpayments as reported by a 
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proyider in an unaudited cost report or oyerpayments 
that haye been discoyered in any other manner: 

(2) The department' s authority to recapture 
depreciation: 

(3) The assessment of fines and sanctionsl 

(4) Projected oyerpayments reported in an interim cost 
report. If an interim report is not filed at least 30 
days prior to the transfer, "debt" also includes 5'\. of 
Medicaid reimbursement or cost reimbursement for the 
last fiscal year or $50,000, whicheyer is less: or 

(5) A final reconciliation decision and order by the 
Maine Health Care Finance Commission. 

c. "Former provider" means the person reimbursed by the 
department for the provision of health care services at a 
nursing home, boarding home or hospital prior to its 
transfer. 

p, "Hospital" means any facility licensed pursuant to 
sections B80l and 8802, 

E. "Interim cost report" means a cost report that covers 
the current fiscal year and any prior periods not coyered by 
a preyiously filed cost report. Cost incurred in the 90 
days prior to the transfer need not be coyered in the 
interim cost report. 

F, "Nursing home" meanS any facility that meets the 
definition of section 9001, including an intermediate care 
facility for people with mental retardation. 

'G. "Person" means any natural person, partnership, 
association, corporation or other entity, including any 
county, local or other goyernmental unit. 

H. "Provider" means- a person reimbursed by the department 
for the provision of health care seryices. 

I. "Transfer" means any change in the Qwnership or control 
of a nursing.home, boarding home or hospital, including, but 
not limited to, a sale, lease or gift of the land, building 
or operating entity, that results in: 

(1) The department reimbursing a person other than the 
former provider for the provision of care 'or seryices; 
.Q£ 
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(2) The discontinuation of the proyision of care or 
services, 

J. "Transferee" means' any person to whom a nursing home « 

boarding home or hospital is transferred. 

2. Establishment of debt. A debt is established by the 
department when it notifies a proyider of debt, or when the Maine 
Health Care Finance CommisSion notifjes a hospital that the 
hospital owes the department pursuant to a final reconciliation 
decision and order. A debt is collectible by the department 31 
days after exhaustion of all administratiye appeals and any 
judicial reyiew ayailable under Title 5, chapter 375 •. 

3. Notice of debt. Any notice of debt issued to a provider 
by the department must include the following: 

A. A statement of the debt accrued: 

B. A s~atement of the time period during which the debt 
accrued; 

C. The pasis for the debt: 

D. The debtor's right to request a fair hearing within 30 
days of receipt of the notice: and 

E. A statement that after a debt is established, the 
collect that· debt through department may proceed to 
and foreclosure, or other administrative offset, lien 

collection action, 

4. Successor liability. Liability of transferees is 

governed by this subsection. 

A. When a nursing home. boarding home or hospital is 
transferred, the transferee is liable for debts owed to the 
department by the former proyider unless by the time of sale: 

(1) All debts owed by the former provider to the 

department have been paid, except as stated in 

supparagraph 12l; 

(2) If the indebtedness is the subject of an 
administratiye appeal, an eScrow account has been 
created and funded in an amount sufficient to coyer the 
debt as claimed by the department: or 

(3) An interim cost report has: 
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(al Been filed and an escrow account has been 
created and funded in an amount sufficient to 
coyer any oyerpayment identified in the report: or 

(bl Not been filed and an escrow account has been 
created and funded in an amount sufficient to 
coyer 5'\, of Medicaid reimbursement or cost 
reimbursement for the last fiscal year or $50.000. 
whicheyer is less. 

E. Any person affected by this subsection may request that 
the department identi fy the amount of any debt owed by a 
nursing home. boarding home or hospital. When the 
department receiyes such a request. it shall identify the 
debt within 30 days. Failure to identify the amount of a 
debt when a request is made in writing at least 30 days 
prior to the transfer precludes the department from 
recoyering that debt from the transferee. 

C. The department shall. provide written notice of the 
requirements of this section to the transferee in a letter 
acknowledging receipt of a request for a certificate of need 
or waiyer of the certificate of need for a nursing home or 
hospital transfer or in response to a request for an 
application for a license to operate a boarding home. 

P. If a transferee becomes liable for a debt pursuant to 
this subsection. the transferee succeeds to anv defenses to 
the debt that could haye been exercised by the former 
proyider. 

E. Nothing in this subsection limits the liability of the 
former proyider to the department for any debts whether or 
not they are identified at the time Qf sale. In addition. a 
transferee has a cause of action against a former provider 
to the extent that debts of the former proyider are paid by 
the transferee. unless the transferee has waiyed the right 
to sue the former proyider for those debts. 

F. The commissioner may waive all or part of a transferee's 
liabilitv under this subsection if the commissioner finds 
that a waiyer of liability is in the public interest. 

5. Department mav offset. The department may offset 
against current reimbursement owed to a proyider or any entity 
related by Qwnership or control to that provider any debt it is 
owed by that proyider after the debt becomes collectible. 

6. Liens. Collection by li~n is as follows. 
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A. After a debt is collectible. the amount stated in the 
notice of' debt or oyerpayment is a lien in fayor of the 
department against all real or personal property of the 
proyider or any entity related by ownership or control to 
the provider. 

E. The lien 'attaches to all real and personal property of 
the responsible party when the department files in the 
registry of deeds of any county. or with any office 
appropriate for a notice with respect to personal property. 
a certificate that states the name of the responsible party. 
that party's address. the amount of debt accrued. the date 
of the underlying audit or decision and the name and address 
of the authorized agent of the department who issues the 
li.e.n... 

C. When a lien has been filed and the person haying notice 
of the lien possesses any property that may be subject to 
the lien. that property may not be paid oyer. released. 
sold. transferred. encumbered or conyeyed unless: 

(1) A release or waiyer signed by the COmmissioner has 
been deliyered to the person in possession of the 
property: or 

(2 I A court has ordered the release of the lien. A 
court may order a release only when alternative 
security has been proyided for the debt owed the 
department. 

p. The Commissioner may hold title to real or personal. 
property for the purpose of foreclosure on filed liens. 
Foreclosure must proceed as follows, 

(1) Actions to foreclose liens on real property filed 
under this subsection may be brought in the county 
where the lien is filed pursuant to the procedures of 
Title 14. chapter 713. subchapter VI. For purposes of 
foreclosure by civil action as described in Title 14. 
chapter 713. subchapter VI. a lien filed in accordance 
iliL.thiG f1l.!bsection constitutes a mortaaae claim of 
the department, on any real property owned by the 
debtor. Failure to pay the debt owed the department 
constitutes a breach of condition in the mortgage. 

(2 I Actions to foreclose liens on personal property 
filed under'this subsection may be brought, pursuant to 
Ti tle 14, chapte r 509. subchapter II I, in the county 
where the lien is filed. 
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7. Other collection actions. In addition to the other 
remedies provided in this section. the department may seek 
collection of any debt established under subsection 2 pursuant to 
Title 14. chapter 502. 

O. Rulemating. The department may adopt or amend any rule 
as necessary to implement this section. 

Sooos. Access requirements applicable to certain health care 
providers 

1. Access requirements. Any person. including. but not 
limited to an affiliated interest as defined in section 10813. 
that is subject to the requirements of this subsection. shall 
provide the services to individuals who are eligible for charity 
care in accordance with a charity care policy adopted by the 
affiliate or provider that is consistent with rules applicable to 
hospitals under section 10807. A person is subject to this 
subsection if that person: 

A. Is either a direct provider of major ambulatory service. 
as defined in section 10602. subsection 8. or is or has been 
required to obtain a certificate of need under section 10351 

,or its predecessQrs; and 

B. Provides outpatient services as defined in section 
10602. subsection 9. 

2. Enforcement. The requirements of SUbsection 1 are 
enforced through the following mechanisms. 

A. Any person who knowingly violates any prov~s~on of this 
section or any valid order or rule made or adopted pursuant 
to section 10307. or who willfully fails. neglects or 
refuses to perform any of the duties imposed under this 
section, COmmits a civil violation for which a forfeiture of 
not less than $200 and not more than $500 per patient may be 
adjudged with respect to each patient denied access unless 
specific penalties are elsewhere provided. Any forfeiture 
imposed under this section may not exceed $5.000 in the case 
of the first judgment under this section aqainst the 
provider. $7.500 in the case of a 2nd judgment against the 
provider or $10.000 in the case of the 3rd or subsequent 
judgment against the provider. The Attorney General is 
authorized to prosecute the civil violations. 

B. Upon application of the Attorney General or any affected 
patient. the Superior Court or District Court has full 
jurisdiction to enforce the performance by providers of 
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health care of all duties imposed upon them by this section 
and any valid rules adopted pursuant to section 10807. 

c. In any civil act~Qn under this section, the CQurt, in 
its discretion. may allow the prevailing party. other than 
the Attorney General. reasonable attorney' s fees and costs 
and the Attorney General is liable, for attorney' s fees and 
costs in the same manner as a private person. 

D. It is an affirmative defense to any legal action brought 
under this section that the person subject to this section 
denied access to services on the grounds that the economic 
viability of the facility or practice would be jeopardized 
by compliance with this section. 

S800G. Maine Registry of Certified Nursing Assistants 

1. Established. The Maine Registry of Certified Nursing 
Assistants is established in compliance with federal and state 
requirements. The department shall maintain the registry. 

2. Contents. The Maine Registry of Certified Nursing 
Assistants must contain a listing of nursing assistants who have 
successfully completed a nursing assistant training program. hold 
a certificate etf training and meet the eligibility requirements 
established by the State Board of Nursing. The listing must 
include, for any nursing assistant listed, a notation of; 

A. Any convictions of abuse, neglect or misappropriation of 
property of an individual; and 

B. Any specific documented findings by the state survey 
agency of abuse. neglect or misappropriation of property of 
a resident. client' or patient. For purposes of this 
section, "stater survey agency" means the agency specified 
under 42 United States Code. Sections 1395aa and 1396 
responsible for determining whether institutions and 
agencies meet requirements for participation in the State' s 
Medicare and Medicaid programs. 

3. Eligibility J;equirements for listing. The State' Board 
of Nursing shall adopt rules pursuant to the Maine Administrative 
Procedure Act defining eligibility requirements for listing on 
the Maine Registry of Certified Nursing Assistants. including 
rules regarding temporary listing of nursing assistants who have 
received training in another jurisdiction. 

S8007. Health care occupations manual 
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Annually by September 1, the Department of Labor shall 
prepare a health care occupations manual. The manual must 
provide the following information; 

1. Listing. A listing of all health care occupations: 

2. Description. A brief description of each occupation: 

3. Education. Minimum education requirements: 

4. Education opportunities. Schools throughout New England 
Offering education in various health care occupations: 

s. Salary information. Average starting salary for each 
occupation: 

6. Future needs. Projected needs for the next 5 years: and 

7. Financial aid. Financial aid available for education. 

§aooa. Department records: disclosure 

The follo':'ing provisions apply to records that are made. 
acquired or retained by the department in connection with the 
administration of the Medicaid proqram and the licensing or 
certification of hospitals. nursing homes and other medical 
facilities and entities. 

1. Definitions. As used in this section. unless 'the context 
indicates otherwise, the following terms have the following 
meanings. 

A. "Confidential information" means any information that 
directly or indirectiyidentifies: 

(1) Any person who makes a complaint to the department; 

(2) A resident or a recipient of services of any 
facility or provider licensed or certified by the 
department: 

(3) Any recipient of a public wel farp. proaram. such as 
the United States Social Security Act. Title XIX; or 

(4) Any medical or personal information concerning the 
individuals listed in subparagraphs (2) and (3). 

2. Prohibition. Except as provided in Title 5. section 9057 
and in subsections 3 and 4. confidential information may not be 
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released without a court order or a written release from the 
person whose privacy Interest is protected by this section. 

3. OJ:>tional disclosure. . The department may disclose 
relevant confidential information to the extent allowed by 
federal law and regulation to the following persons or agencies; 

A. Employees Of the department and legal counsel for the 
department in carrying out their official functions; 

B. Professional and occupational licensing boards pursuant 
to chapter 103: 

C.' An agency or person investigating a report of abuse or 
neglect when the investigation is authorized by law or by an 
agreement with the department: 

D. A physician treating an individual whom the physician 
reasonably suspects may have been abused or neglected: 

E. The resident or recipient of services on whose behalf 
the complaint was made: or 

F.A parent. guardian. spouse or adult child of a resident 
or recipient of services or any other person permitted by 
the resident or recipient to participate in decisions 
relating to the resident's or recipient's care. 

4. Mandatory disclosure. The department shall disclose 
relevant confidential information to the extent allowed by 
federal law and regulations to the following; 

A. A law enforcement agency investigating a report of abuse 
or neglect or the COmmission of a crime by an owner, 
operator or employee of a facility or provider: or 

B. Appropriate state or federal agencies when disclosure is 
necessary to the administration of the Medicaid program. 

5. Further disclosure. Information released pursuant to 
subsections 3 and 4 may be used solely for the purpose for which 

.it was prov~ded and m~v not hA fllrther disseminated. 

SUBCHAP".J:ER II 

LIMITATION ON PAYMENTS ro HEALTH CARE 
INSTITUTIONS 

§a05l. Limitation on p~ents to health care institutions 
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The Legislature is concerned that certain health care 
institutions have engaged petsons with the intent to interfere 
with. inhibit or disrupt the free exercise of the right of all 
employees to organize and choQse' representatives fQr the purpQse 
Qf negQtiating the terms and cQnditiQns Qf their emplQyment Qr 
Qther mutual aid N prQtectiQn as prQvided in Title 26. sectiQn 
931. The Legislature declares that it is cQnsistent with public 
PQlicy tQ PrQhibit 'the use Qf funds received frQm the State fQr 
the purpQse of engaging thQse persQns. The Legislature 
acknqwledges the right Qf emplQyers tQ cmnmunicate with employees 
concerning the isSue Qf unionizatiQn and further recQgnizes that 
emplQyers may Qbtain cQunsel fQr advice and assistance. 

§805Z. Definitions 

As used in this subchapter. unless the context Qtherwise 
indicates. the fQllowing terms have the fQIIQwing meanings. 

1. Disallowed expenditure. "Disallowed expenditure" means 
an amount paid to any person for those acts or services rendered, 
that result in: 

A. The cQmmissiQn Qf an unfair labOr practice Qr prQhibited 
practice as determined by: 

(1) The NatiQnal LabQr RelatiQns BQard pursuant tQ the 
United States CQde. Title 2,9. SectiQn 158: 

(2) The Maine Labor Relations Board pursuant tQ Ti tie 
26. chapter 7. 9. 9-A Qr 9-B: Qr 

(3) A cQurt of cQmpetent jurisdictiQn pursuant tQ 
Title 26. sectiQn 911: and 

B. Influencing employees respecting unionization, when 
cQsts fQr these activities are disallQwed fQr reimbursement 
pursuant tQ Medicare law and regulatiQn. 

Z. Health care institution. "Health care institution" 
means any persQn. partnership. assQciatiQn or corporation, 
incluging cQunty Qx- lQcal gQvernment unit. x-eguix-eg tQ Qbtain a 
license pursuant tQ chapter 807. 

3. Person. "Person" means any person. partnership, 
assQciatiQn Qx- cQx-PQratiQn engageg Qr emplQyeg by a health care 
institutiQn. 

4. PrOPQrtional sbare. "Proportional share" means the 
revenue recEdvegfx-Qm the State guring the previQuS 12 mQnths, 
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divided by the Sum Qf revenue received frQm the State. 3rd-party 
paYQrs and patients during the cQrresPQnding 12 mQnths. 

§8053. Recovery of state funds 

UpQn nQtificatiQn that a health care institutiQn has paid an 
amQunt fN a disallQwed expenditure. the department shall 
determine the amQunt of the disallQwed expenditure. The 
gepartment shall withholg an amQunt egual tQ a prQPQrtiQnal share 
Qf the amQunt Qf the disallQwed expenditure. accQrging to a 
schegu1e getex-mineg by the gepartment. frQm future payments Qf 
megical assistance reimbursements tQ be received by the health 
care institution. If an agency or court determination of a 
viQlatiQn is under appeal. the withhQlging must be stayed pending 
a final adverse decision against the institution. 

§8Q54. Expenditures not included 

TQ the extent cQnsistent with Medicax-e ang Medicaig law and 
regUlation. gisallQweg expengitures dQ nQt incluge amQunts paid 
tQ any persQn fQx- sex-vices rengex-eg as fQIIQws: 

1. Unfair labor practice. In the commissiQn Qf any unfair 
labN practice Qut Qf necessity tQ Qbtain judicial review Qf a 
unit getex-minatiQD finging; 

Z. Contract negotiations. Reasonable expenses fQr cQntract 
negotiations or preparations for contract negotiations: 

3. Disputes conCerning contracts. r Reasonable expenses 
associateg with gisputes cQncerning the interpretatiQn Qf 
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4. Attorneys' fees. Expenses for attQrneys' fees adsing 
Qut 'Qf a cQux-t Qr agency pJ:QceeQing Qx- appeal Q[ in px-eparatiQn 
fQr the prQceeging or appeal: Qx-

5. Educational instruction. Reasonable expenses for 
educational instruction of supervisors or management employees 
cQncex-ning state Qr fegeral 1abQr laws. 

§8055. Reporting requirement 

1. Report. Each health care institutiQn that x-eceives 
fungs frQm the gepartment shall annually repQrt to the gepartment 
the arnQunt paig tQ any pex-sQn fQr the purPQse Qf influencing its 
emplQyees respecting uniQnization Qx- attempts tQ cQerce emplQyees 
tQ Qtherwise interfere with Qr restx-ain the exercise Qf emplQyee 
rights tQ Qrganize ang chQose x-epresentatives fQr the purpQse Qf 
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I:) 

negotiating the terms and conditions of their employment or other 
mutual aid or protection. 

Z. Violation. Violation of this section results in an 
administrative fine of up to $500 for each offense. as determined 
pursuant to the Maine Administrative Procedure Act. Title 5. 
chapter 375. 

S8056. Rules 

The department shall adopt rules to implement this 
subchapter. pursuant to the Maine Administrative Procedure Act. 
Title 5. chapter 375. 

SUBCHAPTER III 

MUNICIPAL HEALTH FACILITIES 

S8101. Municipal hospitals 

A municioality may establish and maintain one Of more 
hospitals. nursing facilities. boarding homes or any other 
institution. place. building or agency for the care. 
accommodation or hospitalization of the sick or injured or for 
the care of any aged or other persons requiring or receiving 
chronic or convalescent care. Any such facility is subject to all 
statutes and licensing requirements applicable to the particular 
type of facility. 

S810Z. Temporary facilities 

Notwithstanding the proyisions of section BIOI: in the eyent 
of an outbreak of any disease or health problem dangerous to the 
public health. the municipal officers or local health officer. 
with the approyal of the department. may establish temporary 
health care facilities. subject to the superyision of the 
department. 

SUBCHAPTER IV 

nrnERCULQSIS SANATORIUMS 

S8151. Establishment and maintenance 

The department shall maintain by building. lease or by 
purchase one or more sanatoriums in such districts of the State 
as seems best to serye the needs of the people for the care and 
treatment of persons affected with tuberculosis. If at any time 
the number of persons requiring care and treatment in these 
sanatoriums decreases to a level that. in the judgment of the 
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commissioner, makes continued operation and maintenance of a 
sanatorium impracticable. the commissioner. with the adyice and 
consent of the Goyernor, may close any or all sanatoriums. In 
the eyent that all sanatoriums are closed as proyided. any funds 
from the sanatorium accounts and appropriations may. with the 
adyice and consent of the Goyernor. be made ayailable to the 
commissioner for the purpose of proyiding alternatiye treatment 
and care for those' patients needing treatment and care. Where 
lease or purchase is made. the State has the right to enlarge or 
otherwise adapt the property to meet the needs of the situation. 
These additions or improyements must be considered permanent. At 
the expiration of the original lease of any property for use as a 
tuberculosis sanatorium. the State has the right of renewal or 
purchase. 

Without regard to the matter of sanatorium closure. the 
COmmissioner also may purchase care for tuberculQsis patients 
from private practitioners and priyate medical institutions. In 
making payments for care. the commissioner shall take into 
consideration payments that are ayailable through insurance or 
other 3rd parties. 

S815Z. Admission: charges 

Patients may be admitted to these sanatoriums upon 
application to the department. if found to be suffering from 
tuberculosis or if suspected of haying tuberculosis. All 
patients in the sanatoriums. the parents of minor children or the 
spouse. shall pay to the State for treatment. including board. 
supplies and incidentals necessary to the prescribed medical and 
surgical treatment both for inpatient and outpatient seryices. 
the amount determined by the department. The department may. if 
it finds that the patient or relatives liable by law are unable 
to pay the amount determined. in whole or in part. waive payment. 
in whole or in part, 'as the cirCumstances appear to warrant. 

All funds collected from this source must be qredited to the 
General Fund. No pauper disabilities are qreated by reason of any 
aid or assistance giyen under this section. 

This section does not apply to persons who are committed 
under secti2n-)~ 

CHAPTER 803 

MEDICAID 

SUBCHAPTER I 

GENERAL PROVISIONS 
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S8201. Definitions 

As used in this chapter," unless the context otherwise 
indicates, the following terms have the following meanings. " 

1. Aid. "Aid" means money payments to, or in behalf of, or 
medical care or any" type of remedial care or any related services 
to recipients who qualify for such assistance under this chapter. 

2. Apl?lication. "Apl?lication" is the action bv which an 
individual indicates in writing to the department the 
individual's desire to receive or to be recertified for aid. An 
apl?lication is distinguished from an inquiry, which is simply a 
request for information about eligibility reqUirements for aid. 

3. Approved Medicaid service. "Approyed Medicaid service" 
means a medical service that will be provided to Medicaid 
recipients under the provisions of the United States Social 
Security Act. Title XIX and successor"s to it and related rules of 
the department. 

4. Home health care. "Home health care" means nursing 
services and other therapeutic services provided without a 
requirement that hospitalization should be an antecedent to care 
and provided on an intermittent visiting basis to individuals in 
their homes or other place of residence, excluding hospitals, 
extended care facilities, rehabilitation centers and skilled 
nursing homes. In addition to skilled nursing, these services may 
include physical therapy. speech therapy, occupational therapy, 
medical social services, home health aide services and other 
services and standards of care defined by the department that are 
pursuant to, consistent with and necessary to the administration 
of home health care within the intent of section 8306. 

4. Medicaid. "Medicaid" means the medical assistance 
program administered bv the department and authorized by the 
United States Social Security Act, Title XIX and successors to it. 

5. Recipient. "Recipient" means a person who received _ aid 
under this chapter. 

§B202. Apl?rol?riations 

Apl?ropriations for aid under this chapter when used in 
programs entitled"to receive federal matching funds do not lapse 
but are a continuing" account so long and as federal grants are 
available to match the State's contribution. No payments 
matchable by federal funds may be made out of the account if 
federal grants or state appropriations are withdrawn, except that 
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medical or remedial care or services contracted for before the 
date of withdrawal must be paid. Any money left in the fund in 
the event of withdrawal of federal grants or state appropriations 
must be divided between the State and the Federal Government in 
proportion to the amount contributed by each. 

All money made available to fund pr?grams authorized by this 
chapter must be expended under the direction of the department. 
and the department may direct the expenditures therefrom of sums 
necessary for purposes of administration. 

S8203. Moneys received: credit to General Fund: unencumbered 
~ 

1. Fund. All moneys received by the department or the 
Department of Children and Families under section 8201 that are 
generated by services rendered at any of the mental health and 
mental retardation institutions operated by either department 
must be credited to the General Fund. 

2. Transfer of cash receil?ts. An amount equal to 100'" of 
the total caSh receipts in any fiscal year must be transferred to 
the General Fund. 

3. Transfer of unencumbered balances. All unencumbered 
balances generated from revenues received in prior years must be 
transferred to the General Fund. 

58204. Change of circumstances 

If at any time during the continuance of aid the recipient 
receives any property or income in excess of the amount last 
disclosed to the department, it is the duty of the recipient 
immediately to notify the department of the receipt or possession 
of the property or income, and the department may, after 
i~ve~tigation, eith;r cancel. the aid or change the amount of the 
a1d 1n accordance w1th the c1rcUIDstances. 

Any recipient of aid under this chapter whose categorical 
assistance benefits are terminated by the department must be sent 
a separate, timely and adequate notice of the effect that that 
termination will have on the recipient's medical assistance. The 
department shall develop procedures to ensure the continuation, 
without· interruption, of medical assistance to persons who, 
despite the termination of their categorical assistance benefits, 
are eligible for continuing coverage through any program under 
this chapter. 

58205. Fraudulent representations: I?enalty 
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A person is guilty of a misdemeanor. and upon conviction 
thereof must be punished by a fine of not more than $500. or by 
imprisonment for not more than 11 months. or by both. if; 

I. Obtaining aid. That person by means of a willfully false 
statement or representation, or by impersonation or other 
fraudulent devices. obtains or attempts to obtain. or aids or 
abets any person to obtain; 

A. AId to which the person is not entitled: 

s. A larger amount of aid than that to which that person is 
entitled: or 

C. Payment of any forfeited installment of aid: or 

2. Disposing of property. That person knowingly buys or 
aids or abets in buying or in any way disposing of property of a 
recipient in such a way' as to constitute a fraud upon the 
department. 

§82D6. Inalienability of aid 

All rights to aid are absolutely inalienable by any 
assignment, execution, pledge or otherwise. and do not pass. in 
case of insolvency or bankruptcy, to any trustee. assignee or 
creditor, 

§02D7. Appeals 

1. Hearing. Any person who is denied aid. or who is not 
satisfied with the amount of aid allotted to that person, or is 
aggrieyed by a decision of the department made under this 
chapter. or whose application is not acted upon with reasonable 
promptness. may appeal to the commissioner. who shall proyide the 
appellant with reasonable notice and op~ortunity for a fair 
hearing. The commissioner or the commissioner's designee shall 
hear' all eyidence pertinent to the matter at issue and render a 
decision within a reasonable period after the date of the 
hearing. The hearing must be held in accordance with Title 5, 

chapter 375. 

2. Notice. Any action relative to the grant. denial. 
reduction. suspension or termination of aid proyided under this 
chapter must be communicated to the applicant or recipient in 
writing. must include the specific reason or reasons for the 
action and must state .that the person affected has a right to a 
hearing, 

50 §02DO. General penalty 
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Any person who yiolates any of the proyisions of this 
chapter for which no penalty is specifically provided must be 
punished by a fine of not more than $500. or by imprisopment for 
not more than 11 months. or by both. If a recipient is convicted 
of an offense under this chapter, the department may cancel the 
<Wi.. 

§0209. Recoyery of illegal payments 

The department may recover the amount expended for aid in a 
civil action from a recipient or a former recipient who has 
failed to disclose assets that would have rendered the recipient 
or former recipient ineligible if the assets were disclosed. 
Actions upder this section must· be prosecuted by the Attorney 
General in the name of the State of Maine. and the amount 
recovered must be credited to the account for aid, medical or 
remedial care and services for the medically indigent. 

§021D. Action against parties liable for medical care rendered 
to assistance recipients: assignment of claims 

1. Definitions. As used in this section. unless the 
context otherwise indicates. the following terms have the 
following meanings. 

A. "3rd party" means any entity inclUding. but not limited 
to. an insurance carrier that may be liable under a contract 
to proyide health. automobile, workers' compensation or 
other insurance coverage that is or may be liable to pay all 
or part of the medical cost of injury, disease. disability 
or similar occurrence of an applicant or recipient of 
Medicaid or Maine Health Program benefits. 

2. Recoyery procedures. When benefits are proyided or will 
be proyided to a beneficiary under the Medicaid program 
administered by the department pursuant to the United States 
Social Security Act. Title XIX or under the Maine Health Program, 
pection 8701. for the medical costs of InJury. disease, 
disability or similar occurrence for which a 3rd party is, or may 
be, liable. the commissioner may recoyer from that party the 
reasonable yalue of the benefits proyided. The Medicaid program 
and Maine Health Proaram are the DaVOr~ of last resort and should 
provide medical coyerage only when there are no other ayailable 
resources. The Attorney General. or counsel for any fiscal 
intermediary with the permission of the Attorney General. may. to 
enforce this right. institute and prosecute legal proceedingp 
against the 3rd party or. purpuapt to this subsection. against 
the recipient. in the appropriate court. either in the name of 
the COmmissioner or in the name of the injured perpop. 
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beneficiary. guardian, personal representative, estate or 

survivor, 

If a recipient: ·of medical assistance receives a settlement or 
award from a 3rd party. the settlement or award is subject to 
disbursement as provided in subsection 8. 

The commissioner may compromise, or settle and execute a release 
~f: ;J1y claim or waive any claim, in whole or in part, if the 
~~mmisSioner determines the collection will not be cost-effective. 

In any case in which 3rd-party liability is found under this 
section. the commissioner must be subrogated to the rights of the 
individual for whom medical assistance was made available. 

3. Assignment of rights of recoye~. The receipt of 
benefits under the Medicaid program administered by the 
dep;rtment pursuant to the United States Social Security Act, 
Ti~ie XIX. or under the Maine Health Program. section B701, 
co~stitutes an assignment by the recipient or any legally liable 

,;;l;;;iv; to the department of the right to recover from 3rd 
;;rties for the medical cost of injury. disease. disability or 
;imilar occurrence for which the recipient receives medical 
b:n:flts. The department's assigned right to recover is limited 
t~ the amount of medical benefit!? received by the recipient and 
d;es not operate as a waiver by the recipient of any other right 
of recovery against a 3rd party that a recipient may have, 

The recWent is also deemed to have appointed the commissioner 
as the recipient's attorney in fact to perform the specific act ;f ;ubmitting claims to insurance carriers or endorsing oyer to 
the department any and all drafts. checks; money orders or any 
;ther negotiable instruments connected with the payment of 
3rd-party medical claims, 

4. Direct reimbursement to health care provider. When an 
insured is eligible under the Medicaid prOgram administered by 
th; department. pursuant to the United States Social Security 
A~t. Title XIX, or under the Maine Health Program. section 8701, 
f;r the medical costs or injury. disease. disability or similar 
occurrence for which an insurer is liable, and the insured t 5 

~l;im is payable to a health care provider as provided or 
;ermitted by the terms of a health insurance policy or pursuant 
to an assignment of rights by an insured. the insurer shall 
dire;tly reimburse the health care provider to the extent that 
the claim is honored. 

5. Direct reimbursement to the department. When an insured 
is eligible under the Medicaid program administered by the 
d;partment. pursuant to the United States Social Security Act, 
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Title XIX. or under the Maine Health Program. section 8701. for 
the medical costs of injury. disease. disability or similar 
OCCUrrence for which an insurer is liable. and the claim is not 
payable to a health care provider under the terms of the health 
insurance policy. the insurer shall directly reimburse the 
department. upon reguest. for any medical services paid by the 
department on behalf of a Medicaid or Maine Health Program 
recipient to the extent that those medical services are payable 
under the terms of the healtp insurance policy. 

6. Notification of 'claim. A Medicaid or 'Maine Health 
Program recipient. or any attorney representing a Medicaid or 
Maine Health Program recipient. who makes a claim to recover the 
medic~l cost of injury, disease, disability or similar occurrence 
for which the party received medical benefits under the Medicaid 
program. pursuant to the United States Social Security Act. Title 
XIX. or the Maine Health Program. section 8701. shall advise the 
department in writing with information as reguired by the 
department of the existence of the claim. 

7. Notification of pleading. In any action to recover the 
medical cost of injury. disease. disability or similar occurrence 
for which the party received medical benefits under the Medicaid 
program or Maine Health Program. the party bringing the action 
shall notify the department of that action at least 10 days prior 
to filing the pleadings. Department' records indicating medical 
be?efits ~aid b.y the department on behalf of the recipient are 
pnma faqe endence of the medical expenses incurred by the 
recipient for the related medical services. 

8. pisbursement. A disbursement of any award. judgment or 
settlement may not be made to a recipient without the recipient 
or the recipient's attorney first providing at least 10 days' 
written notice to the department of the award. judgment or 
settlement or obtaining from the department a release of any 
obligation owed to it for medical benefits provided to the 
recipient. If a dispute arises between the recipient and the 
commissioner as to the settlement of any claim that the 
coW?i~sio?er may have under this section. the 3rd party or the 
rec1p1ent s attorney shall withhold from disbursement to the 
recipient an amount equal to the commissioner's claim. Either 
party may apply to the Superior Court or the District Court in 
which an action based upon the recipient's claim could have' been 
commenced for an order to determine an eguitable apportionment 
between the commissioner and the recipient of the amount 
withheld. An order of apportionment has the effect of a judgment. 

9. Honoring of assignments. The following px:ovisionsapply 
to claims for payment submitted by the department or a health 
care prOvider. 
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A. Whenever a participating health care provider or the 
department submits claims to an insurer. as defined in Title 
24-A. section 4. or to a health maintenance organization on 
behalf of a Medicaid or Maine Health Program recipient for 
whom an assignment of rights has been receiVed. or whose 
rights have been assigned by the operation of law. the 
insurer or hea,lth maintenance organization doing business in 
the State must respond within 60 days of receipt of a claim 
by forwarding payment or issuing a 'notice of denial directly 
to the submitter of the claim. 

B. Whenever a nonparticipating health care provider or the 
department on behalf of a nonparticipating provider submits 
claims to an insurer. as defined in Title 24-A. section 4. 
or a health maintenance organization that operates through a 
series of participation ag'reements on behalf of a Medicaid' 
or Maine Health Program recipient for whom an assignment of 
rights has been received or whose rights have been assigned 
by the operation of law. the insurer or health maintenance 
organization doing business in the State must respond within 
60 days of receipt of a claim by forwarding payment. issuing 
a notice of denial or issuing a copy of the explanation of 
benefits directly to the submitter of the claim. 

10. Claims against estates of Medicaid recipients. Claims 
against the estates of Medicaid recipients are governed by this 
subsection. 

A. The department has a claim against the estate of a 
Medicaid recipient when. after the death of the recipient: 

(1) Property or other assets are discovered that 
existed and were owned by the recipient during the 
period when Medicaid benefits were paid for the 
recipient and disclosure of the property Or assets at 
the tim.e .bene:its . w7re being p~id would ha~e rendered 
the rec1p1ent 1nel1g1ble to rece1ve the benef1ts: 

(2) It is determined that the recipient was 65 years 
of age or older when that person received Medicaid 
assistance and the recipient died on or after January 
L 1993: or 

(3) The recipient had been receiving institutional 
care in a nursing facility or intermediate care 
facility for the mentally retarded at the time of death 
on or after 'January 1. 1993. 
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B. The amount of Medicaid benefits paid and recoverable 
under this section is a claim against the estate of the 
deceased recipient pursuant to Title 18-A. Article III. Part 
h 

C. No claim may be enforced against the following; 

(1) Real estate of a recipient used for the support. 
maintenanCe or comfort of the sury1y1ug spouse, a 
dependent child under 21 years of age or a dependent 
who is nonsupporting because of a disability. until 
that real estate is no longer used for those purposes: 
QI: 

(2) Personal property necessary for the support. 
maintenance or comfort of the surv1v1ng spouse, a 
dependent child under 21 years of age or a dependent 
who is nonsupporting because of a disability. until the 
property is no longer used for those purposes. 

S02l1. Interim assistance agreement 

The department. with the approval of the Governor and on 
behalf of the State. may enter into an agreement with the United 
States Social Security Administration for the purpose of 
receiving reimbursement for interim assistance payments as 
provided by the United States Social Security Act. 

SUBCHAPTER II 

POWERS AND DUTIES OF TIlE DEPARTMENT 

S030l. Authorization: designation 

The department 'is authorized to administer programs of aid. 
medical or remedial care and services for medically indigent 
persons. It may employ. subject to the Civil Service Law. 
assistants necessary to carry out these programs and to 
coordinate their work with that of the other work of the 
department and with the work of the Department of Children and 
Families. The department shall administer these programs in 
accordance with the following provisions. 

1. Designated agency. For the purposes of administering 
the Medicaid program in accordance with Title XIX of the federal 
Social Security Act. the department is the designated single 
state agency. 

2. Eligibility. The Department of Children and Families 
shall perform eligibility functions in the Medicaid program in 
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accordance with a memorandum of understanding entered into with 
the department. The memorandum of understanding must include, 
but is not limited to, provisions that ensure access to Medicaid 
eligibility services for all eligible citizens. 

3. SSI categorical eligibility. Relating to the 
determination of eligibility for medical care to be provided to a 
beneficiary of state or federal supplemental income for the 
blind, disabled and elderly, the department may enter into an 
agreement with the Secretary of the United States Department of 
Health and Human Services, whereby the secretary determines 
eligibility on behalf of the department. 

§0302. Rules 

The department may adopt all necessary rules consistent with 
the laws of the State for the administration of aid including, 
but not limited to, the following: 

1. Eligibility. Defining the term "medically indigent" and 
establishing conditions of eligibility: and 

2. Aid. Establishing the types and amounts of aid to be 
provided. 

§0303. Records 

The department shall adopt and enforce rules governing the 
custody, use and preservation of the records, papers, files and 
communications of the department related to carrying out the 
purposes of this chapter. The use of those records, papers, files 
and communications by any other agency or depa"rtment of 
government to which they may be furnished is limited to the 
purposes for which they are furnished and by the law under which 
they are furnished. " 

§0304. Applications 

The following provisions relate to applications for aid. 

1. Information. The department or its designee shall 
provide to all applicants for aid under this chapter information 
in written form, and verbal Iv it!=: nppropriate or if requested, 
about coverage, conditions of eligibility, scope of programs, 
existence of related services and the rights and responsibilities 
of applicants for and recipients of aid. 

2. Timely action: tellll?oraa aid. 1111 applications for" aid 
under this chapter must be acted upon and a decision made as soon 
as possible, but in no case may the department or its designee 
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fail to notify the applicant of its decision within 45 days after 
receipt of the applicatidn. failure of the department to meet the 
requirements of this 45-day time standard, except where there is 
documented noncooperation by the applicant or the source of the 
applicant's medical information," must lead to the immediate and 
automatic issuance of a temporary medical card that is valid only 
until the applicant receives actual notice of a departmental 
denial of the application or until the applicant receives a 
replacement medical card. Notwithstanding an applicant's appeal 
of a denial I of the application, the validity of the temporary 
medical card ceases immediately upon receipt of" the notice of 
denial. Any benefits received by the applicant during the interim 
period when the applicant has actual use of a valid." temporary 
medical card are not recoverable by the department in any legal 
or administrative proceeding against the applicant. 

3. Notice of denial. Whenever an applicant is determined 
by the department or its designee to be ineligible for a program 
for which an application has been submitted, the applicant must 
be immediately so notified in writing. Any notification of denial 
must contain a statement of the denial action, the reaSons for 
denial, the specific rules supporting the denial, an explanation 
of the applicant's right to request a hearing and a 
recommendation to the applicant of any other program administered 
by the department for which the applicant may be eligible. 
Whenever an individual's application for lIid to Families with 
Dependent Children is denied by the Department of Children and 
Families, the notice of that denial must also include, in a clear 
and conspicuous manner, a statement that the applicant is likely 
to be eligible for medical assistance and must include 
information about the "availability of applications for the 
program upon request in writing or through a toll-free telephone 

~ 

§03Q5. Outreach 

The department shall initiate and monitor ongoing efforts 
performed cooperatively with other public and private agencies, 
religious, business and civic groups, pharmacists and other 
medical providers, professional associations, community 
organizations. unions. news media and other groups. organizations 
and associations to inform low-income households eligible for 
programs under this chapter of the availabll; ty and benefits of 
these programs and to ensure the participation of eligible 
households that wish to participate by providing those households 
with reasonable and convenient access to the programs. 

§0306. Prevention: home health 
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In administering proqrams of aid, the department shall, 
among other seryices, emphasize deyeloping and proyiding 
financial support for preyentiye health care and home health care 
in order to assure that a comprehensiye range of health care 
services is available to Maine citizens. Preyentive health 
ser~ic?s include: but a:e not. limited to, programs such as early 
per1?d1c sc~een1ng, d1agnos1s and treatment: public school 
nurs1ng serV1ces: cpild and maternal health seryices: and dental 
health education services. To meet the expenses of emphasizing 
preventive health care and home health care, the department may 
expend for each type of care no less than 1.5~ of the total Sum 
of atl funds. ayailable to adm.in.iste.r medical or remedial care and 
serY1ces el1g1ble for part1c1pat10n under the United States 
Social Security Act, Title XIX and amendments and successors, to 
.iL. 

S8307. Prior authorization 

In all situations where prior authorization of the 
department or its designee is required before a particular 
medical service can be provided, the department or its designee 
shall authorize or deny the request for treatment within 30 days 
of the completion and presentation of the request to the 
department. The department's response to a request must be 
supplied to both the provider and the recipient. Whenever the 
provider is unable or unwilling to. proyide the service requested 
within a reasonable time after approyal of the request by the 
department, the recipient has the right' to locate another 
approyed proyider whose sole duty is to notify the department of 
th? 'provider' s intention to provide the service subject to the 
or1g1nal approyal. The department must yigorously assist any 
recipient in the recipient's searCh for an approved proyider of a 
necessary medical seryice if, through reasonable effort, the 
recipient has been unable to locate a proyider. 

SB30B. Fee schedules 

The department may estabHsh fee schedules goyerning 
reimbursement for seryices proyided under this chapter. In 
establishing the fee schedules, the department shall consult with 
individual proyiders and their representative associations. The 
fee schedules muSt be reyiewed annually. 

During the annual reyiew of fee schedules required by this 
section, the department shall' consult with indiyidual providers 
participating in the Medicaid program and their representatiye 
asso?i~tions t? consid~r, among other factors, the cost of 
prond1Pg spec1hc sernc~s, the effect of inflation or other 
economic factors on the adequacy of the existing fee schedule and 
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its obligation under the federal Medicaid program to ensure 
sufficient proyider participation in the program. 

§0309. Principles of reimbursement for intermediate care 
facilities for people ~ith mental retardation 

The department shall meet annually with proyiders of 
community-based int,ermediate care facilities for people with 
mental retardation to reyiew current principles of reimbursement 
under the federal Social Security Act. Title XIX and discuss 
necessary and appropriate changes. 

Principles of reimbursement established for intermediate 
care facilities for people with mental retardation must: 

1. Flexibility. Ensure maximum flexibility enabling 
facilities to shift variable cost funds within accounts 
established pursuant to the principles. These principles must 
not set any artificial limits on specific yariable cost accounts 
as long as facility totals are met: and 

2. Staff retention. Be amended, effectiye April L 1989, 
100 impleinent the recommendations of the Adyisory Committee ori 
Staff Retention. 

§8310. Time stanOards 

Time standards established by sections 8304, 8307 and 8405 
may not be used as a waiting period before granting ajd, or as a 
basis for denial of an application or for terminating assistance. 

S0311. Medicaid drug fOrmula~ 

1. Authority. The department may determine which 
prescription and 'oyer-the-counter drugs are subject to 
reimbursement and coyerage under the Medicaid program. 

2. Drug formula~ committee. In order to make 
determinations under subsection 1, the department shall establish 
a drug formulary committee by rule adopted pursuant to the Maine 

Administratiye Procedure Act. 

A. The drug formularv committee must haye at least 2 
the Medicaid nonvoting' consumer members to be appointed by 
42 Code of Advisory COmmittee established pursuant to 

federal Regulations, Section 431.12 (1993). 

B. A vote of 213 of the drug formulary committee members 
present is required to add or delete a drug from the list of 
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drugs that are subject to reimbursement and coyerage under 
the Medicaid program. 

C. A determination under rules adopted pursuant to 
subsection 3 that a drug or 'category of drug is not coyered 
by the Medicaid program is a final agency action subject to 
review under the Maine Administratiye Procedure Act. 

3. Procedures: emergenQY. Drugs determined not coyered by 
Medicaid pursuant to this section are subject to reyiew and 
approyal based upon a prior approval procedure established by 
rule by the department. Prior approyal must be giyen 
retroactiyely if an emergency. as determined by a physician, 
requires that the drug be dispensed immediately for the patient's 
well-being. Any drug proyided under this emergency procedure is 
considered a Medicaid-covered service pending departmental action. 

4. Rulemaking. Rules adopted pursuant to Title 22. section 
3174-J prior to its repeal are effectiye as of the effectiye date 
of this section without the taking of any action pursuant to the 
Maine Administrative Procedure Act. 

S03IZ. Annual Medicaid report 

The commissioner shall prepare an annual report detailing 
all receipts and expenditures in the Medicaid program for the 
prior year and proposals for the coming year. specifying amounts 
of federal funds. state funds. and combined totals for each 
category reported. The report must be submitted by January 15th 
each year to the joint standing committees of the Legislature 
haying jurisdiction oyer appropriations and financial affairs and 
human resources matters. The report must include. but is not 
limited to. the following: 

1. Seryices. ' Reyenues and expenditures for eyery 
professional. institutional or other seryice proyided in the 
Me'dicaid program. This must include leyels of seryice. rates of 
reimbursement. and numbers of providers and recipients of 
seryice. and must specify areas where the State has discretion on 
the use of these funds: 

Z. Transfers. ,All transfers of funds between Medicaid line 
accounts or seryice reimbursements and the reasons for those 
transfers: and 

3. Fee schedule review. Results of the annual reyiew of 
fee schedules required under section 8308. 

SUBCHAPTER III 
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ELIGIBILITY 

S0401. General eligibility provisions 

The department shall adopt rules defining medical indigency 
and establishing cQnditions Qf eligibility fQr assistance under 
this chapter that are consistent with \;he requirements for the 
receipt Qf federal matching funds under Title XIX of the federal 
Social Security ,jct. as amended. and cQnsistent with the 
fQllowing prQyisiQns. 

1. Applicant. An applicant must be one of the following or 
the legal representative of Qne of the fQllowing: 

A. An adult whQ requires care and assistance: 

B. An adult legally responsible for the care of another 
adult: Qr 

C. An adult who is legally responsible for the care Qf. and 
is applying on behalf Qf. one or more dependent minor 
children'. 

Z. Criteria. The follQwing criteria must be met before an 
applicant may be fQund eligible: 

A. The applicant does not haye sufficient income or other 
reSQurces tQ' proyide a reasQnable subsistence compatible 
with decency and health: 

B. The applicant is living in the ~tate at the date of the 
application: and 

C. The applicant is not an inmate Qf any public 
institution. except as a patient in a medical institution or 
an inmate during the month in which the applicant becomes an 
inmate only to the extent permitted by federal law. but an 
inmate of such an institutiQn may file application fQr aid 
and any allowance made on that application takes effect and 
must be paid upon the applicant ceasing tQ be an inmate of 
the institutiQn. ' 

3. IncQme factQr. The income factQr of eligibility is met 
if. after reducing all income received by or ayailable to the 
appliCant by the liabilities for the kinds of gOQds and seryices 
proyided for in this sectiQn. the residual incQme does not exceed 
100'\, of an amount equal to the Aid to Families with Dependent 
Children payment standards applicable to the applicant in the 
case of a family of 2 or more. or does not exceed 100'\, of an 
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amount equal to the Aid to Families wit'h Dependent Children 
full-need standard for a unit of one in the case of an individual, 

4. Application of otber benefits. The application of any 
available insurance. other 3rd party liabilities or other 
benefits to which the applicant may be entitled or the 
determination of other eligibility factors must be in accordance 
with federal matchi9g requirements. 

§8402. Eligibility for certain elderly and disabled 
individuals. children and pregnant women 

1. Delivery of services. The department shall provide for 
the delivery of federally approved Medicaid services to a 
qualified pregnant woman up to 60 days following delivery and an 
infant from birth to one year of age when the woman's or child's 
family income is below l85~ of the nonfarm income official 
poverty line and a child under 5 years of age and qualified 
elderly or disabled person. when the child's or person's family 
income is below 10Q~ of the nonfarm income official poverty 
line. The official poverty line is that applicable to a family 
of the size involved. as defined by the Federal Office of 
Management and Budget and revised annually in accordance with the 
United States Omnibus Budget Reconciliation Act of 1981. Section 
673. Subsection 2. 

2. Resource test. The department may not apply a resource 
test to those children and pregnant women who are made eligible 
under this section. unless those persons also receive Aid to 
Families with Dependent Children or United States Supplemental 
Security Income benefits. 

3. Benefits authorized. The scope of medical assistance to 
be provided under this section must be that authorized by the 
Federal Sixth Omnibus Budget Reconciliation Act. Public Law 
~ 

§8403. Availability of income between married couples in 
determination of eligibility 

Notwithstanding this chapter. for the purpose of determining 
medical indigency and eligibility for assistance for an 
individual residing or about to reside in an institution eligible 
for Medicaid participation under this section, there is a 
presumption. rebuttable by either spouse. that each spouse has a 
marital property interest in 1/2 of the total monthly income of 
both spouses at the time of application for medical assistance. 
Only the 1/2 interest of the applicant spouse is considered 
available to the spouse in determining eligibility for medical 
indigency and eligibility for assistance. 
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The marital property interest of the applicant spouse in the 
income of both spouses may be rebutted upon a showing of one of 
the following; 

1. Court order. A court order allocating marital income 
pursuant to alimony. spousal support. equitable division of 
marital property or ,disposition of marital property: 

2. Individual ownership. The establishing of sole 
individual ownership of income from current active employment: or 

3. Supplementary allocation of spousal income. By applying 
to the department or the department's designee for a 
supplementary allocation of spousal income pursuant to this 
section, 

The department shall establish standards for the reasonable 
and adeguate support of the community spouse and the community 
residence of the couple, The standards must consider the cost of 
housing payments. property taxes. property insurance. utilities. 
food. medical expenses. transportation. other personal 
necessities and the presence of other dependent persons in the 
~ 

The community spouse may apply to the department or the 
department's 'designee for a determination pursuant to the 
standards that the community spouse requires a larger portion of 
the marital income, Therefore. a smaller portion of the marital 
income will be available to the applicant spouse in determining 
medical indigency and eligibility for assistance. 

As soon as authorized by federal law. the department shall 
implement this section, 

§8404. Medical coverage program for'certain boarding home 
residents 

The department shall administer a program of medical 
coverage for persons residing in cost reimbursement boarding 
homes who. but for their income •. would be eligible for 
supplemental security income benefits on account of blindness. 
disability or age. and who do not have sufficient income to meet 
the per resident payment rate for boarding home care. including 
an amount for personal needs of at least $30 a month. 

§8405. Provisions relating to medically needy program 

The following provisions apply to the medically needy 
program. 
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1. Generally. Any applicant for benefits under the 
medically needy program whose countable income exceeds the 
applicable state protected income level maximum is eligible for 
the program when the applicant' Ii incurred medical expenses are 
found to exceed the difference between the applicant's countable 
income and the applicable state maximum. Whenever the applicant 
incurs sufficient medical expenses to be eligible for the 
medically needy program and provides reasonable proof thereof to 
the department. a medical card must be issued within 10 days of 
the presentation of proof that eligibility has been met. Failure 
of the department to meet the requirements of this 10-day time 
standard. except where there is documented noncooperation by the 

-applicant or the source of the applicant's medical information. 
must lead to the immediate and automatic issuance of a temporary 
medical card that is valid only until the applicant receives 
actual notice of a departmental denial of the application or the 
applicant receives a replacement medical card. Any benefits 
received by the applicant during the interim period when the 
applicant has actual use of a valid temporary medical card are 
not recoverable by the department in any legal or administrative 
proceeding against the applicant. 

2. Certain individuals in intermediate care facilities. In 
determining what types of medical care must be provided to 
"medically indigent" individuals. the department shall provide 
that medically necessary care in an intermediate care facility is 
included under the provisions of the medically needy program. 

§U406. Treatment of joint ban! accounts in Medicaid eligibility 
determinations 

When determining eligibility for Medicaid. the department 
shall establish ownership" of joint bank accounts in accordance 
with Title la-A. "section "6-103. subsection (al. If the 
department determines that funds were withdrawn from a joint 
account without the consent of the applicant and the applicant 
owned the funds. the person to whom the funds were transferred is 
a liable 3rd party and the department shall pursue recovery of 
the funds in accordance with section 8210. The department shall 
adopt rules to implement this section. 

SPBC!!l\!?TE!! TV 

SERVICES 

§OSOl. Reimbursement for alcoholism and drug dependency treatment 

The department shall provide reimbursement. to the maximum 
50 extent allowable. under the United States Social Security Act. 
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Title XIX. for alcoholism and drug dependency treatment, 
Treatment includes. but is not limited to. residential treatment 
and outpatient care as defined in Title 24-A. section 2842. 

§OS02. Coyerage for inpatient hospital mental disease treatment 
services 

If the federal maintenance-of-effort requirements -are 
satiSfied. the department shall provide reimbursement. under the 
United States Social Security Act. Title XIX. for inpatient 
psychiatric facility care and treatment of patients with mental 
diseases. 

§US03. Services provided by the Goyernor Baxter School for the 
~ 

The department may administer a program of Medicaid coverage 
for speech and hearing services. psychological services. 
occupational theraov and any other services provided by the 
Governor Baxter School for the Deaf that qualifv for 
reimbursement under the United States Social Security Act. Title 
XIX. The Department of Education has fiscal responsibility for 
providing the State's match for federal revenues acquired undti 
this section. An amount equal to the Medicaid reimbursement must 
be deposited into the General Fund undedicated revenue from the 
Governor Baxter School for the Deaf General Fund appropriation. 

§OS04. Coverage for adult dental services 

1. Coverage provided. The department shall provide dental 
services. reimbursed under the United States Social Security Act. 
Title XIX. or successors to it. to individuals 21 years of age 
and over. limited to: 

A. Acute surgical care directly related to an accident 
where traumatic 1n,urv has occurred. This coverage will 
only be provided for the first 3 months after the accident; 

B. Oral surgical and related medical procedures no~ 

inVolVing the dentition and gingiva: 

C. Extraction of teeth that are severely decayed and pose a 
serious threat of infection during a major surgical 
procedure of the cardiovascular system. the skeletal system 
or during radiation therapy for a malignant tumor; and 

D. Treatment necessary to relieve pain. eliminate 
infection. prevent imminent toqth loss. 
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2. Demonstration projects. The department shall promptly 
take all appropriate steps to obtain waivers. if necessary. from 
the federal Department of Health and Human Services that enable 
the State to provide within the ,limits of available funds. on a 
demonstration basis, comprehensive dental services to 
Medicaid-eligible individuals who are 21 years of age or older in 
public or private. nonprofit clinic settings. The department' s 
goal in pursuing ~hese waivers or demonstration proiects not 
requiring waivers is to determine whether providing services in 
these settings promotes cost effectiveness or efficiency or 
promotes other objectives of the federal' Social Security Act. 
Title XIX. 

§8506. Counseling for certain children 

By October 1. 1992. the department shall adopt rules to 
provide Medicaid coyerage for crisis counseling for children up 
to 21 years of age who are in crisis as a result of their remoya1 
or imminent removal from their parents I homes. The rules must 
allow the counseling to be provided by licensed clinical social 
workers, 

§8507. Parity among counselors 

1. Licensed clinical social workers and licensed clinical 
professional counselors. Licensed clinical social workers must 
be eligible to receive Medicaid reimbursement for counseling 
services whenever licensed clinical professional counselors are 
eligible to be reimbursed for those services. Licensed clinical 
professional counselors must be eligible to receive Medicaid 
reimbursement for counseling services whenever licensed clinical 
social workers are eligible to be reimbursed for those services. 

2. Licensed master social workers and licensed professional 
counselors. Licensed master social workers must be eligible to 
receive Medicaid reimbursement for counseling services whenever 
licensed professional counselors are eligible to be reimbursed 
for those services. Licensed professional counselors must be 
eligible to receive Medicaid reimbursement for counseling 
services whenever licensed master social workers are eligible to 
be reimbursed for those seryices. 

§B50B. Copayments 

1. Authorization required. The department may not require 
any Medicaid recipient to make any payment toward the cost of a 
Medicaid seryice unless that payment is specifically authorized 
by this section. 
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2. Prescription drug services. Except as provided in 
subsections 3 and 4. a payment of $2 for generic drugs and $3 for 
brand-name drugs must be collected from the Medicaid recipient 
for each drug prescription that is an approved Medicaid service. 
For the purposes of this section.' a brand name drug is defined as 
a single-source drug, a cross-licensed drug or an innovator drug 
for which a lower-cost generic equivalent is ayailable. If a 
recipient is prescribed a drug in a quantity specifically 
intended by the p'rovider or pharmacist. for the recipient' s 
health and welfare. to last less than one month. only one payment 
for that drug for that month is required. 

3. Exemptions. A copayment may not be imposed with respect 
to the following ,services: 

A. Family planning services: 

B. Services furnished to individuals under 21 year's of age! 

c. Services furnished to an individual who is an inpatient 
in a hospital. nursing facility or other institution. if 
that individual is required. as a condition, of receiving 
services in that institution. to spend for costs of care all 
but a minimal amount of income required for personal needs; 

Pr Services furnished to pregnant women, and services 
furnished during the post-partum phase of maternity care to 
the extent permitted by federal law: 

E. Emergency seryices. as defined by the department: 

F. Services furnished to an individual by a health 
maintenance organization.. as defined in the United States 
Social Security Act. Section 19031m). in which the 
individual is enrolled: and 

G. Any other seryice or services required to be exempt 
under the provisions of the United States Social Security 
Act. Title XIX and successors to it. 

4. Persons in state custoqy. Any copayment imposed on a 
Medicaid recipient ,in the custody of the State must be collected 
from the state agency having custody of the recipient. 

5. CQp~ents, Notwithstanding any other provision of law. 
the following copayments per serVice per day are imposed and 
reimbursements are reduced. or both. to the following levels: 

A. Outpatient hospital services. $3: 
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B. Home health services. $3: 

C. Durable medical equipment services. $3: 

D. .Private duty nursing and personal care services. $5 per 
!!l!11I.t.Ii.t 

E. Ambulance ~ervices. $3: 

F. Physical therapy services. $2: 

G. Occupational therapy services. $2: 

H. Speech therapy services. $2: 

I. Podiatry services. $2:. 

J. Psychologist services. $2: 

K. Chiropractic services. $2: 

L. Laboratory and x-ray services. $1: 

M. Optical services. $2: 

N. Optometric services. $3: 

O. Mental health clinic services. $2: 

P. Substance abuse services. $2: and 

O. Hospital inpatient services. $3 per patient day. 

The department may adopt rules to adjust tge copayments set forth 
in this subsection. ' The rules may adjust amounts to ensure that 
copayments are deemed nominal in amount and may include monthly 
limits or exclusions per service category. The need to maintain 
provider participation in the Medicaid program to the extent 
required by 42 United States Code. Section 1392(a)(30)(A) or any 
successor provision of law must be considered in any reduction in 
reimbursement to providers or imposition of copayments. 

CHAPTER 805 

HEALTH CARE PROGRAMS 

SUBCHAPTER I 

LOW-COST DRUGS FOR THE ELDERLY 
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§8601. Program authorized 

The department may conduct a program to provide low-cost 
prescription and nonprescription drugs. medication and medical 
supplies to disadvantaged. elderly individuals in accordance with 
this subchapter. 

§8602. Definitions' 

As used in this subchapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Program. "Program" means the Low-cost Drugs' for the 
Elderly program conducted pursuant to this subchapter. 

2. Wholesale price. "Wholesale price" means the average 
. price paid by a wholesaler t~ a pharmaceutical manUf~ct~r~r for a 

product distributed for reta11 sale. "Wholesale puce 1ncludes 
a deduction for any customary prompt payment discounts. 

§8603. 'Benefits 

In any year in which this program is conducted. it must 
include: 

1. Chronic obstructive lung disease drugs. Any 
prescription drugs used fOr the treatment of chronic obstructive 
lung disease: 

2. Antiarthritic drugs. Antiarthritic drugs: and 

3. Anticoagulant drugs. Anticoagulant drugs. 

§8604. Eligibility 

Eligibility status of individuals must be determined by the 
State Tax Assessor pursuant to Title 36. chapter 905. 

§860S. Cop~ents 

The commissioner may establish the amount of paY'!'en7 to be 
made by recipients toward the cost of prescnpt10n or 
nonprescription drugs. medication and medical supplies furnished 
under this program provided that the total cost for any covered 
purchase of a prescription or ,!onpresciiption drug or medi~at~on 
does not exceed 20'\, of the ppce allowed for that prescnpt10n 
under program rules or $2. whichever is greater. If a recipient 
is prescribed a drug in a quantity specifically intended by the 
provider or pharmacist. for the recipient' s health and welfare. 
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to last less than one month. only one payment for that drug for 
tbat month is required. 

§8606. Administration 

The commissioner shall proyide for sufficient personnel to 
ensure efficient administration of the program. The extent and 
the magnitude of, the prOgram must be determined bv the 
commissioner on the basis of the calculated need of the recipient 
population and the ayailable funds. The department may not spend 
more on this program ·than is ayailable through appropriations 
frOm the General Fund. dedicated reyenue. federal or other grants 
and other established and committed funding sources. The 
commissioner may accept. for the purposes of cauying out this 
program, federal funds· aIlpropriated unde[ any federal law 
relating to the furnishing of free or low-cost drugs to 
disadyantaged. elderly indiyiduals and may take any action 
necessary for the purposes of carrying out that federal law and 
may accept from any other agency of goyernment. indiyidual. grOup 
or corporation funds ayailable to carry out this chapter. 

Administratiye and management issues to be determined by the 
commissioner include. but are not limiteg to. program objectiyes. 
accounting and handling practices. superyisory authority and 
eyaluation methodolOgy. 

§8607. Method of prescribing or ordering drugs 

The commissioner Shall establish the method of prescribing 
or ordering drugs in the prOgram. Which maY include. but is not 
limited to. the us"', ?f. standard ?r larger prescription refill 
sizes so as to m1D1m1ze operatl.Qnal co"sts and to maximize 
economy. Unless the prescribing pbysician indicates otherwise. 
the use 9f generic or chemically equiyalent drugs is required. 
proyided that these drugs are' of the Same quality and haye the 
same mOde of deliyery as is proyided to the general public, 
consistent with good pharmaceutical practice. Each prescription 
filled must be for a supply of 90 days unless the prescribing 
phYSician or the recipient requests otherwise. 

§8608. Drug rebates 

Effective May L 1992. payment must be denied for drugs from 
manufacturers that do not enter into a rebate agreement with the 
department for prescription drugs inCluded in the list of 
approyed drugs under this program. Each agreement must proyide 
that the pharmaceutic~l manufacturer make rebate payments to the 
department according to the following schedule. 
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1. ' May 1. 1992 through September 30. 1992. For the period 
beginning May 1. 1992 and ending September 30. 1992. the rebate 
percentage is equal to 11% of the manufacturer's wholesale price 
for the total number of dosage units of each form and strength of 
a prescription drug that the department reports as reimbursed to 
proyide[S of prescription drugs. proyided payments are not due 
until 30 days following the manufacturer's receipt of utilization 
data supplied by the department. including the number of dosage 
units reimbursed to proyiders of prescription drugs during the 
period for which payment is due. 

2. OUarters beginning October 1. 1992. For the quarter:; 
beginning October I. 1992. the rebate percentage is equal to the 
percentage recommended by the federal Health Care Financing 
Admini:;tration of the manufacturer's wholesale price for the 
total number of dosage units of each form and :;trength of a 

. prescription drug that the department reports as reimbursed to 
proyiders of prescription drugs. proyided payment:; are not due 
until 30 days following the manufacturer':; receipt of utilization 
data supplied by the department, including the number of dosage 
units reimbursed to providers of prescription drugs during the 
period for which payment is due. 

Upon receipt of data from the department. the pbarmaceutical 
manufacturer shall calculate the quarterly payment. If a 
discrepancy i:; di:;coyered. the department may. at its expense, 
hire a mutually agreed-upon independent auditor to yerify the 
pharmaceutical manufacturer' s calculation. If a discrepancy I:; 
still found, the pharmaceutical manufacturer shall justify its 
calculation or make payment to the department for any additional 
amount due. The pharmaceutical manufacturer may. at its expense. 
hire a mutually agreed upon independent auditor to yerify the 
accuracy of the utilization data proyided by the department. If 
a discrepancy is discoyered. the department shall justify its 
data or: refund any excess payment to the pharmaceutical 
m~nufacturer, 

If the dispute over the rebate amount is not resolyed. a request 
for a bearing with supporting documentation must be submitted to 
the Administratiye Hearings Unit. Failure to resolye the dispute 
may be cause for terminating the drug rebate agreement and 
denying payment to the pharmaceutical manufacturer for any drugs. 

All prescription drugs of a pharmaceutical manufacturer who 
enters into an agreement pursuant to this section that appear on 
the approyed list of drugs must be immediately available and the 
cost of the drugs must be reimbur:;ed and is not :;ubject to any 
restrictions or prior ;mthori2lation requirements. Any 
prescription drug of a manufacturer that doe:; not enter into an 
agreement is not reimbursable unless the department determines 
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the prescription drug is essential. The department shall seek a 
manufacturer's rebate for pharmaceuticals used in the Maine 
Health Program, 

§8609. Rules 

The commissioner may adopt rules to implement the program. 
The rules must be adopted in accordance with the Maine 
Administrative Procedure .Act. Title 5. chapter 375. and may 
include. but are not limited to. the following: 

1. Prescription and nonpresm:iption drugs. The kinds of 
prescription and nonprescription drugs. medications and medical 
supplies that are made available by the program: and 

2. Other rules. Rules necessary to efficiently and 
. effectively manage and operate a program within the intent of 
this subchapter. 

SUBCHAPTER II 

MAINE MANAGED CARE INSURANCE PLIIN 

§865I. Maine Managed Care Insurance Plan Demonstration 

The department shall develop. implement and administer the 
Maine Managed Care Insurance Plan Demonstration for individuals 
without health insurance in one urban site. one rural site and 
one site as determined by the department, Expenditures may not 
be incurred relative to the development of the 3rd site unless 
resources other than the General Fund are receiyed by the 
department for that purpose. 

§8652. Targeted enrollment 

The department shall target enrollment in this plan' to 
low-income. non-Medicaid eligible individuals employed in groups 
of less than 15 and the self-employed. Individual or nongroup 
policies may not be offered through this program. Enrollment in 
this plan may not be offered to any group where there has been a 
health plan offered at any time within the past 12 months or to 
any self-employed individual who has been coyered by health 
benefits coyerage at any time within the past 12 months: except 
that groups and indiyiduals who were coyered through the Medicaid 
program or who had health benefits and lost that coverage 
involuntarily and who otherwise would be eligible for the Maine 
Managed Care Insurance Plan Demonstration are eligible for 
enrollment. 
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The intent of this demonstration is to provide access to 
health benefits to those for whom financial barriers preclude the 
purchase of the coverage. Eligibility criteria for the Maine 
Managed Care Insurance Plan' Demonstration must be developed by 
the department based upon the adyice of The Robert Wood Johnson 
Foundation's grant advisory committee. 

§8653. Confidentiality of records 

The following medical or financial information concerning 
applicants to the Maine Managed Care Insurance Plan Demonstration 
is confidential. 

1. InfOrmation identifying individuals. All department 
records that contain information regarding the identity. medical 
status or financial resources of individuals applying for health 
insurance coverage under the Maine Managed Care Insurance Plan 
Demonstration are confidential and may be released only with the 
written authorization of the applicant, 

2. Information identifying businesses. All department 
records that contain information regarding the identity or 
financial resources of a business or business owner applying for 
enrollment in the Maine 'Managed Care Insurance Plan Demonstration 
are confidential and may be released only with written 
authorization of an authorized representatiye of the applicant's 
business. 

SUBCHAPTER III 

MAINE HEALTH PROGRAM 

§8701. The Maine Health Program 

1. Program created: intent. The Maine Health Program is 
created to expand access of Maine citizens to basic health care 
services. The Maine Health Program is intended to meet. to the 
extent of available funds. the health care needs of uninsured 
Maine residents with the highest priority being those needs of 
residents who are financially needy and under the age of 18, 
After April 1. 1994. the Maine Health Program is a priyately 
administered and funded program that may be governed by state law 
but there is no right or claim of entitlement to health care 
benefits under state law created by operation of the program. 

2. Definitions. As used in this section. unless the 
context otherwise indicates. the following terms have the 
following meanings. 
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A. "Applicable premium" means the amount that a person is 
reguired to pay to participate in the Maine Health Program. 
as determined under subsection 5. 

B. "Committee" means the Maine Health Program Adyisory 
Committee created in subsection 4. 

C. "Federal poyerty leyel" means the federal poyerty leyel 
established as reguired by the United States Omnibus Budget 
Reconciliation Act of 1981. Public Law 97-35. Sections 652 
and 673(2). 

D. "Household income" means the income of a person or group 
of persons determined according to rules adopted by the 
department in accordance with subsection 9. proyided that 
the rules do not include. in the definition of a household. 
persons other than those who reside together and among whom 
there is legal responsibility for support. 

E. "Program" means the Maine Health Program described in 
this section. 

F. "Work-related expense disregard" means the disregard 
applied to earned income of applicants or enrollees and. in 
determining the eligibility of adults. is $90 per month plus 
actual dependent care expenses in an amount not to exceed 
$200 per month per dependent under 2 years of age receiying 
dependent care and not to exceed $175 per month per 
dependent 2 years of age or older receiying dependent care. 

3. Eligibility. This subsection sets forth eligibility 
criteria for the program. 

A. Except as proyided in subsection 5 and in paragraph B of 
this subsection. the following persons are eligible to 
participate in the program and to receiye benefits to the 
extent allowed by ayailable appropriations and according to 
the enrollment process set forth in paragraph E: 

(1) Any person who is under 20 years of age and whose 
household income is l25~ or less of the federal poyerty 
~ 

(2) Any person who is age 20 or older and whose 
household income is 95% or less of the federal poyerty 
leyel, and 

(3) Beginning July L 1992. any person who is age 20 
or older and whose household income is 100~ or less "of 
the federal poyerty level. 
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B. Notwithstanding" paragraph A. the following persons are 
not eligible to participate in the program: 

(1) Persons eligible for the full scope of Maine 
medical assistance program benefits: 

(2) Persons who are confined to state correctional 
facilities. county jails or local or county detention 
centers or who reside in institutions operated by the 
Department of Health and Deyelopmental Seryices: 

(3) Persons 18 and 19 years of age whO are COnsidered 
part of the households of their parents in accordance 
with rules adopted by the department: and 

(4) Persons who fail to meet other criteria 
established by this section. 

C. The department shall adopt rules goyerning the effectiye 
date of eligibility and the application process. These 
rules must proyide that persons are not eligible for 
coyerage earlier than the first day of the month in which 
they apply and no later than the date upon which they 
apply. The department shall proyide for indiyiduals under 
the age of 20 to make preliminary application for Maine 
Health Program benefits at the site of a proyider and other 
sites as designated by the department. The date of this 
preliminary application is considered the filing date of an 
application for purposes of establishing the indiyidual's 
first day of eligibility. if the preliminary application is 
received within a reasonable time. as determined by 
department rules. 

Indiyiduals age 20 and older shall make application at 
designated sites. which must include but need not be limited 
to offices of the department.' hospitals designated as 
disproportionate share for payment of Medicaid reimbursement 
and federally gualified health centers. during periods of 
open enrollment designated by the department. 

D. The department shall adopt rules goyerning conditions of 
eligibility that must include the following conditions: 

(1) The applicant must 'be a citizen or a lawfully 
admitted alien: 

f21 The applicant must cooperate in obtaining medical 
benefits from a legally responsible parent: and 
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(3) The applicant must furnish the department with a 
social security number or provide verification that 
application for a number has been made. 

E. The department shall each quarter redetermine the number 
of additional adults who may be enrolled in the program. 
Additional enroilment is required to the extent that 
quarterly appropriations and allocations to date and for the 
next quarter exceed expenditures to date and projected for 
the next quarter. The department shall review applications 
for individuals age 20 and older for the program during 
periods of open enrollment and make eligibility 
determinations in a manner that gives equal opportunity of 
enrollment to all state residents. The department shall set 
forth the process for determining the number of enrollees. 
as well as other aspects of the enrollment process. by 
rule. It is the intent of the Legislature that the 
appropriations and allocations will allow for the enrollment 
of approximately 1.600 new enrollees annually. 

F. Notwithstanding paragraph E. enrollment in the program 
may not exceed 4.000 people at anyone time. 

G. Notwithstanding subsection 4. paragraph B. the 
department shall implement the following asset guidelines 
during any recertification and for' new enrollees to 
determine eligibility. 

(1) For adults under the age of 65. the asset limits 
are the Same as those for medically neegy Megicaid 
recipients except that there is a 2nd car exclusion for 
families with 2 waag earners when the 2nd car is 
necessary for work-relateg travel. 

(2) For agults 65 ang olger. the asset limit is 
$10.000 per householg. 

The gepartment may agopt rules to implement these asset 
guigelines. The· gepartment may reassess ang change these 
asset guigelines with approval from the Maine Health Program 
AgVisory Committee. 

4. Maine Health PL'ogram AdvisQry Committee. There is 
createg the Maine Health Program Agvisory Committee. as 
establisheg in Title 5. section 12004-1. subsection 35-A. 

A. The committee. has the following powers and guties. 

(ll The committee shall agvise the gepartment on an 
ongoing basis with respect to the gevelopment and 
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aQrninistration of the program. including reasonable 
opportunity for review ang comment on proposed rules by 
the committee prior to the gepartment's issuance of 
pUblic notice of rulemaking. 

(2) The committee may accept grants to be used for the 
committee's purposes under this section. 

B. The committee may study issues relating to 
implementation of the program as it deems agvisable. The 
committee shall stugy what asset limits, if any. are 
appropriate to getermine eligibility for benefits unger the 
program. The study of asset limits shall include 
consideration of; 

(1) The treatment of assets in other federal and state 
medical programs serving the population with greater 
income than the Medicaig program. including the 
Hill-Burton program of hospital ·cornmunity care 
describeg in United States Coge. Title 42. Chapter 6-A. 
Subchapter IV; the Megicaig expansion unger the United 
States Omnibus Budget Reconciliation Act of 1986. 
Public Law 99-509; the Uniteg States Family Support Act 
of 1966. Public Law 100-462; ang the treatment of 
assets unger the charity care income guigelines adopted 
pursuant to section 10607. subsection 1; 

(2) The neegs of working ang nonworking participants 
for fungs to pay transportation ang other work-related 
costs, noncoyered medical costs and other emergencies 
and reasonable incentives for savings: and 

(3) Program administrative costs. 

The committee shall recommeng a policy on assets to the 
gepartment for review. 

5. Program development and administ·ration. The gepartment 
shall gevelop eng administer the program with agvice from the 
committee and in accordance with this section, 

A. The gepartment. by rule agopteg in accorgance with 
subsection 9. shall getermine the scope and amount of 
medical assistance to be provigeg to participants in the 
program provigeg that the rules meet the fOllowing criteria. 

II) The scope ang amount Of megical assistance must be 
the Same as the medical assistance received by persons 
eligible for Megicaid. except that pregnancy-related 
services, nursing home benefits t case management 
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services and day health services covered under Medicaid 
may not be offered as seryices under the program. The 
department may by rule exclude seryices or extensions 
of seryices for adults .that are added to state Medicaid 
to maximize federal revenues for services previously 
funded with state funds. In addition. coyerage under 
this program for hospital inpatient stays for 
indiyiduals age 20 and older may not exceed the cost of 
3 consecutiye days in general or psychiatric hospitals 
if the primary diagnosis at the time of admission is a 

mental disorder. including a diagnosis of alcohol or 
substance abuse. until such time as the department 
adopts an alternatiye policy as described in diyisions 
(a>. (b) and (c>. which must occur no later than the 
end of the 2nd quarter of fiscal year 1991-92. 

(a) The department shall implement a new policy 
regarding hospital inpatient stays for mental 
disorders. including substance abuse. for 
indiyiduals age 20 and older by no later than the 
end of the 2nd quarter of fiscal year 1991-92 that 
is consistent with the following guidelines: 

(i) For detoxification seryices. payment for 
3 days per episode and up to 2 additional 
days with prior approyal with a maximum of 3 
episodes in anyone-year period: and 

(ii) For' rehabilitation seryices. payment 
for a maximum of one episode per year with up 
to 3 days without prior approyal and 
additional days with prior approyal up to a 
maximum total of 17 days. which includes any 
detoxification days immediately before the 
rehabilitation days. 

(b) The department shall implement a new policy 
regarding inpatient psychiatric care by no later 
than the end of the 2nd quarter of fiscal year 
1991-92 that allows up to 3 days per episode with 
up to 21 additional days allowed with prior 
approyal. 

(c) The department shall adopt rules to implement 
this paragraph that allow the department to grant 
prior approyal for inpatient psychiatric and 
substance abuse care only when medically 
necessary. which is limited to those circumstances 
when qther treatment has failed. no other 
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alternatiye exists or the patient's medical 
condition requires 24-hour monitoring and care, 

(2) Notwithstanding the requirements of this 
paragraph. if the department determines that available 
funds are inadequate to continue to proyide the full 
scope'and amount of medical assistance. the department. 
in accordance with paragraph'G. may restrict the scope 
and amount of medical assistance to be proyided to 
Participants in the program by adoption of rules. 

(3) .• The me?i~al assi~tance to be .proyided may not 
requue Partl.cl.pants wl.th household l.ncome below 100,," 
of the federal poyerty leyel to make out-of-pocket 
expenditures. such as requiring deductibles or 
copayments for any seryice coyered. except to the 
extent out-of-pocket expenditures are required under 
state Medicaid rules. The department may study. in 
consultation with the committee. whether to require 
cOPayments from participants with household income 
aboye 100'\, of the federal poyerty level. Copayments 
may be required of those persons only to the extent 
that the study finds that implementation of the 
proposed copayment will not significantly reduce access 
to necessary seryices. and will achieye appropriate 
reduction in the utilization of seryices and the cost 
of the program. 

5. The department. in conSUltation with the council. shall 
deyelop plans to ensure appropriate utilization of 
services, The department.' s .considerat.ion must include, but 
is not limited to. preadml.ssl.on screenl.ng. managed care. use 
of preferred proyiders and 2nd surgical opinions. In 
addition. the department maY implement suryeillance and 
utilization control reyiew and quality control or management 
evaluation to the same extent such programs exist in the 
Medicaid program. including the establishment of a Maine 
Health Program formUlary. The department may utilize any 
existing Medicaid formulary for these purposes except that 
the department is not bound by federal law in determining 
what to allow or not allow on the formulary. 

C. The department shall adopt rules setting forth a Sliding 
scale of premiums to be paid by persons eligible for the 
program proyided that the rules meet the following criteria. 

(1) The premium for a household whose household income 
does not exceed 100'\, of the federal poyerty leyel is 
~ 
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(2) The premium for a household whose household income 
exceeds 100~ of the federal poyerty leyel may not 
exceed 3~ of that household income. 

The department may. by rUle'. reduce or waive premiums for 
persons below the age of 20 years whose household income 
does not exceed 125~ of the federal poyerty leyel. 

D. The department shall adopt rules to establish guidelines 
.2!!..t 

(1) Proyider eligibility for reimbursement for 
services under this section. proyided that the criteria 
for proyiders may not be more stringent than those 
established in the state Medicaid rules: and 

(2) Seryice proyider fees. proyided that the fees may 
not be less than seryice proyider fees established in 
the Medicaid fee schedule for the applicable program 
year except for those fees that haye been raised for 
the state Medicaid program after July L 1991 to 
maximize federal revenues in connection with 
assessments on the provider, 

E. In each year of operation. the program's maintenance. 
reduction or expansion must be determined by the 
availability of funds. The department. in accordance with 
paragraphs F and G. shall adjust program criteria in order 
to keep costs within yearly appropriations. 

The department shall make annual recommendations to the 
Governor and the Governor shall make annual recommendations 
to the Legislature to maintain. reduce or expand the program 
after consideration of expenditures and ayailable projected 
revenues •. In addition. the department shall make an annual 
report to the Governor and the Legislature regarding 
experience of the program. 

F. Notwithstanding subsection 3, proyided funds are 
available. the department may, by rule. proyide for coyerage 
of persons whose household income exceeds the income limits 
set forth in subsection 3. in accordance with statutory 
provisions. 

G. Notwithstanding subsection 3. if at any time during the 
fiscal year the department determines that the funds 
ayailable for the program ,are inadequate to continue the 
program pursuant' to the requirements of subsection 3. the 
department. in accordance with this subsection. may take 
action to limit the program for the full or partial fiscal 
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year for which the department determines funding is 
inadequate. The reductions are taken from those listed in 
subparagraphs (1) to (5) in the order or combination 
necessary to keep spending within appropriations. 

(1) With regard to new applicants only. the income 
limit for persons aged 20 or older may be reduced to ,a 
lower percentage of federal poyerty level as the 
department determines appropriate. 

(2) With regard to new applicants only. the income 
limits for persons under 20 years of age may be reduced 
to lower percentages of the federal poverty level as 
the department determines appropriate. 

(3) The department may restrict the scope and amount 
of medical assistance to be proyided. 

(4) With regard to new applicants only. no persons 
aged 20 or older may be found eligible for the program. 

(5) No new applicants may be found eligible for the 
program. For the purposes of this paragraph. an 
indiyidual who has been enrolled in the Maine Health 
Program and who is required to recertify eligibility or 
an indiyidual who has been enrolled in the Maine Health 
Program and is for a period of time eligible for 
Medicaid is not a new applicant to the Maine Health 
Program. 

Sixty days prior to the effective date of any proposed 
reduction of benefits or eligibility recommended pursuant to 
this paragraph. the department shall proyide copies of the 
proposed rule together with a concise statement of the 
principal reason for the rule. including the balance 
rema1n1ng in the account for the program. an analysis of the 
proposed rule and the sayings anticipated by the adoption of 
the proposed rule to the Governor and to each member of the 
joint standing committees of the Legislature haying 
jurisdiction OlTer insurance matters and appropriation 
matters. This paragraph does not preclude emergency 
rulemaking when an emergency. as defined in Title 5. section 
8054. exists. 

H. The Task Force to Eyaluate and Reyise the Maine Health 
Program shall make a recommendation to the joint standing 
committee of the LegislatUre having jurisdiction over 
appropriations and financial affairs concerning controls. 
restrictions and requirements to ensure the program 
expenditures do not exceed the supplemental appropriation. 
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Notwithstanding paragraph G. if the task force fails to make 
a recommendation to the committee by April IS. 1991 or makes 
a recommendation that in the judgment of the department 
fails to meet the objective of ensuring that projected 
expenditures from the General Fund for the balance of the 
fiscal year do not exceed the supplemental appropr-iation. 
the department may initiate emergency rulemaking to further 
reduce expenditures by reducing eligibility or scope and 
amount of benefits. or both. as necessary to stay within 
available appropriations. The department shall give 
immediate notice to the committee of the proposed rule and 
the factual basis for the proposed rule. The rule may not 
take effect for 10 days following notice to the committee. 

I. The department shall maximize the use of federal funds 
in order to minimize expenditures under the Maine Health 
Program. Any person eligible for benefits under Medicaid or 
the United States Family Support Act of 1988, Public Law 
100-482 is ineligible to receive those benefits under the 
program. To maX1m1ze the use of federal funds. the 
department shall take all reasonable and necessary steps to 
apply for and seek federal Medicaid and other demonstration 
grants for children and adults. including, but not limited 
to. the grant programs pursuant to United States Public Law 
101-508, Sections 4745 and 4747. and explore Medicaid 
options and less restrictive inqome and resource 
methodologies for medically needy applicants in the Medicaid 
program. To the extent that the federal reguirements for 
any demonstration grant impose upon the department more or 
different reguirements affecting the program. the department 
shall comply with demonstration grant reguirements. Any 
federal funds received for any demonstration grant or 
otherwise to provide health benefits for individuals 
previously covered by the Maine Health Program must be used 
to supplement and may not supplant state appropriations for 
additional enrollment in the Maine Health Program. 

J. The department shall make available applications for 
participation in the program and shall assist persons in 
completing them. The department shall review those forms 
and notify persons of eligibility and the amount of premium 
due within 45 days of receipt of the form. 

The department or its designee shall treat any application 
for aid to families with dependent children or for any 
medical assistance program administered by the department as 
an application for the program. If the applicant is not 
eligible for Medi"caid. the department or its designee shall 
review the application for eligibility for the program. 
Prior to termination, the department or its designee shall 
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review and determine eligibility for the program of any 
person whose eligibility for Medicaid or any other medical 
services program is being terminated. 

K. The department shall implement this section and commence 
coverage of eligible persons in the program no later than 
September I. 1990. provided that the department has applied 
for and has received approval of participation in a 
demonstration project from the federal Department of Health 
and Human Services pursuant to the federal Omnibus Budget 
Reconciliation Act of 1989. Public Law 101-239. Section 
6407. If, as of September 1. 1990. the department has not 
received approval of participation in the federally approved 
demonstration project. the department shall implement this 
section and commence coverage of eligible persons in the 
program no later -than October 1, 1990. 

6. Use of available health coverage. To receive any 
benefits under the program. a person who is eligible to be 
cOVered by a medical plan for which an employer contributes to 
the cost shall. unless exempted in this subsection, enroll in the 
employer-supported plan. 

A. If the person is reguired to contribute toward the cost 
of the employer-sl!pported plan. the person shall pay only 
the amount the person would be reguired to pay as an 
applicable premium to be covered by the program. The 
department shall promptly pay the remainder of the person's 
reguired contribution to the employer-supported plan to the 
person. the person's employer or directly to the insurer. 
If the person's contribution is smaller than the applicable 
premium. the person is reguired to make the contribution and 
pay the difference between the contribution and the 
applicable premium to the department. 

B. Any person who has enrolled in an available 
employer-sl!pported plan bl!t whose plan does not provide all 
of the benefits or the Same level of benefits as provided by 
the program. shall be entitled to receive the remaining 
benefits from the program. 

C. If the department determines that the employer-supported 
plan is not a cost-effective use of state funds to provide 
the services offered. the peJ:Son need not enroll in that 
employer-supported plan as a condition of eligibility for 
the program and the department is not obligated to 
contribute toward the cost of the employer-supported plan as 
a benefit of the program. 
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D. The department shall adopt rules to implement this 
subsection. Tbe department may adopt rules reducing or 
waiving the requirements of this subsection for persons 
under the age of 20 when the person's parents or other 
responsible adults are not pa·rticipants in the program. 

7. Coordination of benefits. Any participant who is 
covered by a health insurance policy including an 
employer-supported plan, in addition to coverage under the 
program, shall file with the department the name, address and 
policy number of that policy or plan. The department may 
request. from the insurer that provides the policy, information 
sufficient to permit the department to coordinate benefits 
between the program and the policy or plan. An insurer shall 
respond to the request from the department within 30 days. The 
department may also require the employer or the insurer to 
provide notice to the department of any changes in coverage and 
to provide notice to the department of any termination of, the 
policy. The program is a secondary payor to all other payors to 
the extent permitted by federal and state law. 

The department shall adopt rules to implement this subsection. 

8. Transition periOd for participants losing eligibility. 
Any participant who ceases to be eligible to participate in the 
program because of household income exceeding the applicable 
percentage of the federal poverty level is entitled to continue 
to participate in the program for a periOd of 2 years following 
loss of eligibility, if the participant's income does not exceed 
the applicable income eligibility standard by more than 50'\. and 
the participant pays a premium established for such persons by 
the department by rule. Notwithstanding this subsection, 
transitional coverage for adult participants is one year as of 
July 1991. 

9. Income redetermination. In order to redetermine 
eligibility for persons affected by the provisions of subsection 
2, paragraph F and subsection 8, the period of eligibility of all 
adult participants with gross income more than 95'\. of federal 
poverty guidelines is terminated effective May I. 1991. The 
department shall redetermine the eligibility of those 
participants based upon the most recent information in the 
participant's file and shall notifv the participant of the 
finding of eligibility or ineligibility. and in the case of a 
notice of ineligibility. also provide notice of the participant's 
right to request a hearing within 30 days Of receipt of the 
notice to review the accuracy of the finding. Notification is 
presumed to occur within 3 days of mailing. Notwithstanding any 
request for hearing, benefits terminate May L 1991 and may not 
be reinstated except by administrative decision. 
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10. Application. In applying the pronG1ons of section 
8702, the Advisory Board to Privatize the Maine Health Program 
shall carry out the functions of the advisory committee provided 
in this section and the private contractor selected by the 
Advisory Board to Privatize the Maine Health Program under 
section 8702 shall carry out the functions of the department 
under this section.. Any reference to appropriations in this 
section are deemed to mean available funds. 

11. Legislative intent. It is the intent of the 
Legislature that the appropriation for the Maine Health Program 
end on April I. 1994. 

§8702. Adyiso~ Board to Privatize the Maine Health Program 

Tbere is created the Advisory Board to Privatize the Maine 
Health Program, referred to in this section as the "advisory 
board," as established in Title 5, section 12004-1. subsection 
11..=.!h 

1. Membership. The advisory board consists of the 
following 5 members: the Governor. the President of the Senate, 
the Speaker of the House of Representatives, the Commissioner of 
Health and Developmental Services and the Commissioner of 
Professional and ·Financial Regulation, or their designees. The 
board shall undertake its duties by August 1, 1993. 

2. Powers and duties. The advisory board has the following 
powers and duties. 

A. The primary duty of the advisory board is to seek 
private or other alternative funding to fulfill the State's 
share of the cost of the Maine Health Program. The advisory 
board shall establish a successor to the Maine Health 
Program that has the authority to provide health benefits to 
current recipients under the Maine Health Program, if 
nons tate funding is secured. 

B. The advisory board shall seek grants. or donations from 
philantropic individuals and organizations. the Federal 
Government and any other entity that is not a health care 
provider, as defined in Title 5, sect10n 19201. Any funding 
sour·ce must satisfy the requirements of Title XIX of the. 
Social Security Act and the Federal Demonstration Grant 
Program administered by the Health Care Financing 
Administration. 

C. The advisory board shall solicit proposals from private 
entities to administer the Maine Health Program after March 
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31. 1994. The advisory board shall plan for the transition 
of program management from the Department of Human Services 
to a private contractor between August 1. 1993 and March 31, 
1994. The advisory board has full authority to effect the 
transition to the private entity. which shall COmmence 
administration of the Maine Health Program on April 1. 1994. 

D. After notice and hearing. the advisory board shall 
establish guidelines for the administration of the Maine 
Health Program by the private contractor. 

E. Tbe advisory board shall draft any legislation it 
determines necessary to govern the Maine Health Program as 
it will operate after April 1. 1994 and present it for 
consideration by the Legislature as soon as practical after 
August L 1993. 

3. Staff. The department, the Department of Professional 
and Financial Regulation. the State Planning Office and the 
Legislative Council shall supply staff and other assistance to 
the advisory board. 

CHAPTER 807 

LICENSING AND CERTIFICATION OF CERTAIN 
HEALTH CARE FACILITIES 

§880l. License required: definition 

No person, partnership. association or corporation. nor any 
state, county or local governmental units. may establish. 
conduct, maintain or continue to operate in the State any 
hQspital, sanatorium, convalescent home, rest home. nursing 
facility. ambulatory surgical facility or other institution for 
the hospitalization or nursing care of human beings without a 
valid license from the department. As used' in this chapter. 
"hospital, sanatorium, convalescent home, rest home, nursing 
facility, ambulatory surgical facility and other related 
institution" means any institution. place, building or agency in 
which any accommodation is maintained. furnished or offered for 
~he.hospitalization ~f.the sick or .i~jured or ?are of any aged or 
1nf1rm persons regu1r1ng or rece1v1ng chron1c or convalescent 
care. Nothing in this chapter applies to hotels or other similar 
places that furnish only board and room, or either. to their 
guests or to homes for the aged or blind that are subject to 
licensing under any other law. 

§U80Z. ISSUance of liCenses 
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The department is authorized to issue licenses to operate 
hospitals. sanatoriums. convalescent homes. rest homes. nursing 
facilities, ambulatory surgical facilities or other related 
institutions. which. after inspection. are found to comply with 
this Part and any rules adopted by the department. When any 
institution. upon inspection by the department. is found not to 
meet all requirements of this Part or departmental rules. the 
department is authorized to issue either a temporary license for 
a specified period not to exceed 90 days. during which time 
corrections specified by the department must be made by the 
institution for compliance with ·this Part and departmental rules. 
if in the judgment of the commissioner the best interests of the 
public will be so served. or a conditional license setting forth 
conditions that must be met by the institution to the 
satisfaction of the department. Failure of the institution to 
meet any of these conditions immediately voids the conditional 
license by written notice by the department to the conditional 
licensee or, if the licensee cannot be reached for personal 
service. by notice left at the licensed premises. The fee for a 
temporary or conditional license is $15 and is payable at the 
time of issuance of the license. A new application for a regular 
license may be considered by the department if the conditions set 
forth by the department at the time of the issuance of this 
temporary or conditional license have been met and satisfactory 
evidence of this fact has been furnished to the department. The 
department may amend. modify or refuse to renew a license in 
conformity with the Maine Administrative Procedure Act. Title 5. 
chapter 375. or file a complaint with the Administrative Court 
requesting suspension or revocation of a license on any of the 
following grounds: Violation of this chapter or the rules issued 
pursuant this chapter; permitting. aiding or abetting the 
Commission of any illegal act in that institution; conduct of 
practices detrimental to the welfare of the patient. If. on 
inspection by the department. conditions are found to exist which 
violate this chapter or departmental regulations issued 
thereunder that. in the Qpinion of the commissioner. immediately 
endanger the health or safety of patients in any of the 
institutions or to such an extent as to create an emergency, the 
department by its duly authorized agents' may. under the emergency 
prov1S1ons of Title 4, section 1153, request that the 
Administrative Court suspend or revoke the license. 

§8803. Reyocation or suspension of license after bearing 

When the department believes a license should be suspended 
Qr revoked, it shall file a statement or complaint with the 
Administrative Court. designated in the Maine Administrative 
Procedure Act, Title 5, chapter 375. A person aggrieved by the 
refusal of the department to issue a license may file a statement 
or complaint with the Administrative Court. 
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SBBP4. Inspections 

Eyery building. institution or establishment for which a 
license has been issued under this chapter must be periodically 
inspected by duly appointed representatiyes of the department 
under rules adopted by the department. No institution of any kind 
licensed pursuant to this chapter is required to be licensed or 
inspected under the laws of this State relating to hotels. 
restaurants. lodging houses. boardinghouses and places of 
refreshments. A license may not be issued until the applicant has 
furnished the department with a written statement signed by the 
Commissioner of Public Safety or the proper municipal official 
designated in Title 25. chapters 313 to 321 to make fire safety 
inspections that the home and premises comply with said chapters 
313 to 321 relating to fire safety. The department shall 

"establish and pay reasonable fees to the municipal official or 
the Commissioner of Public Safety for each such inspection. The 
written statement must be furnished annually. 

SBOP5. Appeals 

Any person who is aggrieyed by the decision of the 
department in refusing to issue a license or the renewal of a 
license may reauest a hearing as proyided by the Maine 
Administratiye Procedure Act. Title 5. chapter 375. 

SOOP6. Rules 

The department may adopt reasonable rules under this chapter 
that it finds to be necessary and in the public interest and may 
rescind or modify the rules from" time to time as may be in the 
public interest. if that action is not in conflict with any of 
the proyisions of this chapter. No rules may be adopted pursuant 
to this chapter that haye the effect of denying a license to any 
hospital or other institution required to be licensed. solely by 
reason of the school or system of practice employed or permitted 
to be employed by physicians therein. proyided the school" or 
system of practice is recognized by the laws of this State. 

SOOP7. Applicati?n 

Any person. partnerShip. association or corporation. 
including state. county or local goyernmental units. desiring a 
license under this chapter shall file with the department a 
yerified application containing the name of the applicant 
desiring the license: whether the persons so applying are at 
least 18 years of age i the !;ype of ins!;i!;u!;ion !;o be opera!;ed: 
the location: and the name of !;he person in charge. Application 
on behalf of a corpora!;ion. associa!;ion or governmen!;al uni!; must 
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pe made py any 2 officers thereof or py its "managing agents. All 
applicants shall submi!; satisfac!;ory eyidence of their abili!;y to 
comply with this chapter and with rules adopted under this 
chap!;er. 

SaaPB. Fees 

Each applica!;ion for a license to operate a hospital. 
convalescent home or nursing home must be accompanied by a 
nonrefundable fee of $10 for each ped con!;ained wi!;hin the 
facili!;y. Each application for a license !;o operate an 
ambula!;ory surgical facili!;y must be accompanied by the fee 
established py the department;. The department shall estaplish 
the fee for an ambulatory surgical facility. not to exceed $500. 
on the basis of a sliding scale representing size. number of 
employees and scope of operations. All licenses issued must pe 
renewed annually upon payment of a like fee. The State's share of 
all fees received by the department under this chapter must be 
deposited in the General Fund. A license is not assignable or 
t~ansf .. uable. State-operated hospitals are not required to pay 
1~cens1ng fees. 

SOOpg. Nursing facility surcharge 

In addition to the fee in section 8808. an application for a 
license to operate a nursing facility mus!; be accompanied by a 
nonrefundable surcharge of $5 for each ped contained within the 
,acili!;y. The surcharge must be deposited in the General Fund. 

SOOIP. Licenses for state operated mental bealth bospitals 

Notwithstanding any other proyision of this Title. a 
state-operated mental health hospital subject to licensure may 
haye its current conditional license 'l'xtended until January L 
1993. By January 1. 1993. the department shall adopt rules that 
apply specifically to the licensure of psychiatric and mental 
health hospitals. Until those rules are adopted. the department 
shall apply existing hospital licensure" rules to psychiatric and 
mental health hospitals. 

SOOli. Licenses for private mental health hospitals 

Ahe department may license any suitable person to establish 
and keep a private hospital or priyate house for the reception 
and trea!;ment of patients whQ are mentally ill. in accQrdance 
with the following prQyisiQns. 

1. Visitation. The hospital or priyate hQuse must be 
subject tQ yisitatiQn py the department Qr any member thereQf. 
Each Q' the licensed hQspitals Qr houses must be yisited at least 
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once a year. and more often if the commissioner so directs. The 
visitor shall carefully inspect every part of the hospital or 
house visited with reference to its cleanliness and sanitary 
conditions and shall report to the department with 
recommendations to improve conditions as the department deems 
necessary, 

2. Probibition: penalty. Whoever establishes or keeps the 
private hospital or private house without a license. or after 
revocation or during suspension of the license. must be fined not 
more than $500. 

§8812. Right of ent~ and inspection of nursing facilities 

The department and any duly designated officer or employee 
of the department has the right to enter upon and into the 
premises of any nursing facility licensed pursuant to this 
chapter at any reasonable time in order to determine the state of 
compliance with this chapter. chapter 811 and any rules adopted 
under those chapters. The right of entry and inspection extends 
to any premises that the department has reason to believe is 
being operated or maintained as a nursing facility without a 
license. but no entry or inspection of any premises may be made 
without the permission of the owner or person in charge of the 
premises. unless a warrant is first obtainj!d from the District 
Cour~ author~z~ng the. entry or inspection. Any application for a 
nurs1ng fac111ty 11cense made pursuant to this chapter 
constitutes permission for and complete acquiescence in any entry 
or inspection of the premises for which the license is sought in 
order to facilitate verification of the information submitted on 
or in connection with the application. 

§8813. Notice when facility voluntarily closed 

Any person. including county or local government units. who 
is conducting. managing or operating any hospitaL sanatorium. 
convalescent home, rest home, nursing home or institution within 
the meaning of this chapter. and who is properly licensed in 
accordance with this chapter shall give at least 30 days' advance 
notice of the voluntary closing of the facility to the patients 
in the facility and to those persons. governmental units or 
institutions who are orimarily resDonsible for the welfare of 
those patients who are being cared for by the hospital. 
sanatorium. convalescent home, rest home, nursing home or 
institution so that adequate preparation may be made for the 
orderly transfer of patients to another qualified facility. 

Failure to provide notice subjects the offender to the same 
penalties provided in chapter 819. 
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§8814. Administration of medication 

The administration of medication in facilities licensed 
under section BBOl, except grQUp home intermediate care 
facilities for people with mental retardation. may be delegated 
to unlicensed personnel if the personnel have received 
appropriate training and instruction and the programs of training 
and instruction have been approved by the State Board of Nursing. 
The administration of medication in group home intermediate care 
facilities for people with mental retardation may be performed by 
unlicensed personnel if the personnel have received appropriate 
training and instruction and the programs of training and 
instruction have been approved by the department. Delegation of 
the administration of medication does not require the personal 
presence of the delegating professional nurse at the place where 
this service is performed, unless that personal presence is 
necessary to assure that medications are safely administered. The 
State Board of Nursing shall adopt rules concerning delegation as 
it deems necessary to ensure the highest quality of health care 
to the patient. The department shall adopt rules as it deems 
necessary to ensure the highest quality of health care to 
residents of group home intermediate care facilities for people 
with mental retardation. ' 

CHAPTER 809 

LICENSING OTHER ADULT FACILITIES 

SUBCHAPTER I 

GENERAL PROVISIONS 

§890l. Definitions 

As used in this chapter and in chapters 813. 815. 817. and 
819. unless the context otherwise indicates. the following terms 
have the following meanings. 

1. Facility. "Facility" means any of the places defined in 
section 9101. subsection 3. 

2. Abuse or neglect. "Abuse or neglect" have the same 
'meaning as in section 14003. subsections 1 and 14. and also 
includes exploitation. as defined in section 14003. subsection 11. 

§8902. Violation: penalty 

Whoever violates 'any provision of this chapter. chapter 813. 
815. 817. or 819. except section 8951. subsection I. paragraph A. 
must be punished by a fine of not more than $500 or by 
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imprisonment for not more than 11 months, or by both, except that 
anyone yiolating section 8903 must be punished only by a fine of 
not more than $500, 

§8903. Records: disclosure 

1. Records. Except as otherwise proyided by law, any 
records that are made, acquired or retained by the department in 
connection with its responsibilities under this chapter, chapter 
813. 815, 817, or 819 are ayailable to the public as proyided in 
this section, 

2. Confidential information. Except as proyided in 
subsections 3 and 4, confidential information may not bp. released 
without a court order or a written release from the person about 
whom the' confidential information haS been requested, The 

. following information is confidential: 

A, Any information that identifies, directly or indirectly, 
a recipient of seryices of a facility, a client of a 
facility or the client's family or custodian, except where 
the family member or custodian is an owner or operator of 
the facility: . 

B. Notwithstanding section 14604, any information gathered 
in the CQurse of an investigation of neglect or abuse, 
except a statement indicating whether or not a report of 
abuse or neglect has been received, the nature of the 
alleged abuse or neglect and the conclusion reached by the 
department, if any: 

C, Any information that identifies, directly or indirectly, 
a reference, complainant or reporter of suspected abuse or 
neglect: 

D. Any information pertaining to the adoption of an 
indiyidual : 

E. Any information about the private life of any person, 
other than an owner, operator or employee of a facility, in 
which there is no legitimate public interest and which would 
be offensiye to a reasonable person. if disclosed, except as 
proyided in paragraph F: and 

F. Any information about the private life of any person who 
has applied for a license or approyal or is or haS been 
licensed or approyed as an adult foster home. as defined in 
section 9101, subsection 1, in which there is no legitimate 
public interest and which would be offensiye to a reasonable 
person, if disclosed. . 

Page 524-LR3102(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

Within the department. confi~ential information must be aYailable 
to and used by appropriate departmental personnel and legal 
counsel in carrying out their Yarious functions. Nothing in this 
section preyents the release of statistical information regarding 
the population of the facility by diagnosis or other 
classification, if it does not directly' or indirectly identify 
the clients or recipients of seryices of the facility. 

3. Optional disclosure of confidential information. 
ReleYant information made confidential by subsection 2 maY be 
released to the following: 

A. An agency inyestigating a report of child or adult abuse 
or neglect when the inyestigation is authorized by law or by 
an agreement with the department: 

B. A physician treating a child or adult whom the physician 
reasonably suspects may be abused or neglected: 

C. A person, the parent or guardian of a minor, or the 
guardian of an incapacitated adult named in a record, 
proyided that the identity of any reference, complainant, 
reporter 'of suspected abuse or neglect or other person is 
protected when appropriate: 

D. A person haying the legal responsibility or 
authorization to educate, care for, evaluate, treat or 
supervise a client or recipient of services of the 
facility. This includes a member of a treatment team or 
group conyened to plan for or treat a person named in a 
record., proyided that the identity of any reference, 
complainant, reporter of suspected abuse or neglect or other 
person is protected, when appropriate: 

E. Any person ~ngag~d ~n b~na fide. rese~rch, proyided that 
no personally 1dent1fY1ng 1nformat1on 1S made available, 
unless it is essential to the research and the commissioner 
or the commissioner'S designee giyes prior approya l . If the 
researcher desires to contact a subject of a record, the 
subject's consent must be obtained by the department prior 
to the contact: 

F. Any agency inyolyed in approying homes for the placement 
of children, proyided that the identity of any reference, 
complainant, reporter of suspected abuse or neglect or other 
person is protect~d, when appropriate: 

G. An individual seeking to place a child or adult in a 

particular facility, proyided that the identity of any 
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reference. complainant. reporter of suspected abuse or 
neglect or other person is protected. when appropriate: 

H. An owner or operator of a facility that is the subject 
of a record. provided that' the identity of any reference. 
complainant. reporter of suspected abuse or neglect or other 
person is protected. when appropriate: or 

1. Persons and organizations pursuant to Title 5. section 
9057. subsection 6. and pursuant to chapter 103. 

4. Handatox::y disclosure of confidential information. The 
department shall disclose releyant information in the records 
made confidential by SUbsection 2 to the following persons; 

A. The guardian ad litem of a child or adult named in a 
record who is reported to be abused or neglected: 

B. A law enforcement agency inyestigating a report of child 
or adult abuse or neglect or the commission of a crime by an 
owner. operator or employee of a facility against a cHent 
or recipfent of seryices of the facility: 

C. A court on its finding that access to those records may 
be necessary for the determination of any issue before the 
court. Access must be limited to in Camera inspection. 
unless the court determines that public disclosure of the 
information is necessary for the reSolution of an issue 
pending before it: 

D. A grand jury on its determination that access to those 
records is necessary in the conduct of its official business: 

E. An appropriate state executive ox: legislatiye official 
with responsibility for adult or child protection services 
in carrying out that person' s of(icial functions. proyided 
that no personally identifying information may be made 
available unless necessary to those functions: 

F. The Protection and Advocacy Agency for the 
Developmentally Disabled in Maine in connection with 
investigatiOns conducted in accordance with Title 5. chapter 
511. The determination of what information and records are 
relevant to the inyestigation must be made by agreement 
between the department and the agency: and 

G. The Commissioner of EducatiOn. when the information 
concerns teacherS and other professional personnel issued 
certificates under Title 20-A. 
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5. DiSSemination of Confidential infOrmation. Information 
released pur;:suant to subsections 3 and 4 may be used solely for 
the purpose for which it was proyided and may not be further 
disseminated. 

SQBC!J1\PTER II 

LICRHSKS 

§895l. License or approval reqMired 

1. License required. Except as otherwise proyided in this 
sectioD, no person, firm, corporation or association may operate 
any of the following without haying. subject to this chapter. 
chapter 813. 815. 817. or 619. and to the rules adopted by the 
department under;: those chapters. a written license from the 

, department; 

A. A boarding car;:e facility as defined in section 9101: or 

B. An adult day care pr;:ogram as defined in section 14501. 

2. Adult foster homes. An adult foster home. as defined in 
section 9101. that proyides care to no more than 2 residents is 
not required to obtain a license under subsection 1. unless the 
license is required for the adult foster home to receiye payment 
from ayailable state funds. 

3. Boarding homes. Notwithstanding section 9101. a 
boarding home licensed for 3 or 4 residents before July 16. 1986 
may continue to be licensed as a boarding home or may apply for a 
license as an adult foster home. if it meets all the requirements 
for that license other than number of resident~. 

4. Residents under age of 18 ,years. Notwithstanding any 
age requirement. a person who is 17 years of age or older may be 
a resident in an adult foster home or;: boarding home without the 
home being r;:equired to be licensed as a children' s home under;: 
Title 22-A if the department determines that the placement is in 
the best interests of that person, 

§a952. ISSUance of license or apprOVal 

1. nPes of license or approval. The department shall 
issue the following types of licenses. 

A. A provisional license or approyal must be issued by the 
department to an applicant who: 
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(1) Has not previously operated the facility for which 
the application is made or is licensed or "approved but 
has not operated during the term of that license or 
approval: 

(2) Complies with all applicable laws and rules. 
except those which can only be complied with once 
clients are served by the applicant: and 

(3) Demonstrates the ability to comply with all 
applicable laws and rules by the end of the provisional 
license or approval term. 

B. The department shall issue a full license or approval to 
an applicant who complies with all applicable laws and rules. 

C. A conditional license or approval may be issued by the 
department when the individual or agency fails to comply 
with applicable law and rules and. in the judgment of the 
commissioner. the best interest of the public would be so 
served by issuing a conditional license or approval. The 
conditional license or approval must specify when and what 
corrections must be made during the term of the conditional 
license or approval. 

2. Term of l.icense or 9l?proval.: compliance visits. The 
term of license is governed by the following. 

A. The provisional license or approval must be issued for a 
minimum period of 3 months or a longer period, as deemed 
appropriate by the department. not to exceed 12 consecutive 
~ 

B. The terms of full licenses or approvals are as follows. 

(1) The term of all full licenses and approvals issued 
pursuant to this chapter is for one year or the 
rema1D1ng period of a conditional or provisional 
license that has been issued for less than one year. 

C. The conditional license must be issued for a specific 
period. not to exceed one year. or the remaining period of 
the previous full license. whichever the department 
determines appropriate based on the laws and rules violated. 

D. Regardless of the term of the license or approvaL the 
department shall monitor for continued compliance with 
applicable laws and rules on at least an annual basis. 
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3. Failure to cO!I!Ply with applicable laws and rules. In 
taking action pursuant to this subsection. the department shall 
notify the licensee of the opportunity to request an 
administrative hearing or shall file a complaint with the 
Administrative Court in accordance with the Maine Administrative 
Procedure Act. Title 5. chapter 375. 

A. When an applicant fails to comply with applicable law 
and rules. the department may refuse to issue or renew the 
license or approval. 

B. If. at the expiration of a full or provisional license 
or approval or during the term of a fUll license or 
approval. the facility fails to comply with applicable law 
and rules and. in the judgment of the" commissioner. the best 
interest of the public would be served. the department may 
issue a conditional license or approval. or change a full 
license or approVal to a conditional license or approval. 
Failure by the conditional licensee to meet the conditions 
specified by the department permits the department to void 
'the conditional license or approval or refuse to issue a 
full license or approval. The conditionai license or 
approval is void when the department has delivered in hand 
or by certified mail a written notice to the licensee or. if 
the licensee cannot be reached for service in hand or by 
certified maiL has left written notice at the agency or 
facility. For the purposes of this subsection the term 
"licensee" means the person, firm, corporation or 
association to whom a conditional license or approval has 
been issued. 

C, Wheneyer, upon investigation, conditions are found that, 
in the opinion of the department. immediately endanger the 
health or safety of persons living in or attending a 
facility. the department may request the Administrative 
CQurt for an emergency suspension ·pursuant to Title 4, 
section 1153, 

D. Any iicense or approval issued under this chapter or 
chapter 807 may be suspended or revoked for violation of 
applicable law and rules. committing. permitting. aiding or 
abetting any illegal practices in the operation of the 
facility or conduct or practices detrimental to the welfare 
of persons living in or attending the facility. 

When the department believes that a license or approval 
should be suspended or revoked, it shall file a complaint 
with the Administrative Court as provided in the Maine 
Administrative Procedure Act. Title 5. chapter 375. 
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4. Suhseg;yent application for a full license or approval. 
Subsequent to any of the following actions. an application for a 
full license or approval may be considered by the department when 
the deficiencies identified by th~ department have been corrected: 

At Issuance of a conditional license or approval; 

B. Refusal to issue or renew a full license or approval: 

C. Revocation or suspension of a full license or approval: 
su: 

D. Refusal to issue a provisional license or approval. 

5. Appeals. Any person aggrieved by the department's 
decision to take any of the following actions. may reguest an 
administrative hearing. as provided by the Maine Administrative 
Procedure Act. Title 5. chapter 315: 

A. Issue a conditional license or approval: 

B. Amend or modify a license or approval: 

C. Void a conditional license or approval: 

Df Refuse to issue or renew a full license or approval; or 

E. Refuse to issue a proviSional license or approval, 

§6953. Right of ent~ 

The department has the right of entry to any facility 
licensed under this chapter. at any reasonable time in order to 
determine the state of compliance by the facility to applicable 
laws and rules. 

To inspect any facility that the department knows or 
believes is operated without a license, the department may enter 
only with the permission of the owner or person in charge or with 
a search warrant from the District Court authorizing entry and 
inspection. 

Any application for a license under this chapter constitutes 
permission for entry and inspection to verify compliance with 
applicable law and rules. 

§8954. Medication 
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The department shall adopt rules regarding the 
administration of medication in facilities governed by this 
chapter. 

CHAPTER 811 

NURSING FACILITIES 

§9001. Nursing hOme or facility defined 

"Nursing horne" or "nursing facility" means a facility that 
is operated in connection with a hospital. or in which nursing 
care and medical services are prescribed by or performed under 
the general direction of persons licensed to practice medicine or 
surgery· in the State. for the accommodation of convalescent or 
other persons who are not acutely ill and not in need of hospital 

. care. but who do reguire skilled nursing care and related medical 
services, The term "nursing horne" or "nursing facility" is 
restricted to those facilities, the purpose of which is to 
provide skilled nursing care and related medical services for a 
period of not less than 24 hours per day to individuals admitted 
because. of illness '. diseas,: or physical or mental infirmity and 
to prov1de a commun1ty serV1ce, 

§9002. Medicaid eligibility determinations for applicants to 
nursing "facilities 

1. Needs assessment. In order to determine the most 
cost effective and clinically appropriate level of long term care 
services, the department or its designee shall assess the medical 
and social needs of each applicant to a nursing facility who is 
reasonably expected to become financially eligible for Medicaid 
benefits within 160 days of admission to the nursing facility. 
If the department chooses a designee to carry out assessments 
under this section, it shall ensure that the designee does not 
have a pecuniary interest in the outcome of the assessment. 

A. The assessment must be completed prior to admission or. 
if necessary for reasons of the person's health or safety. 
as Soon after admission as possible. 

B, The department shall determine whether the services 
provided by the facility are medically and socially 
necessary and appropriate for the applicant and, if not. 
what other services. such as home and community based 
services, would be more clinically appropriate and cost 
effective. 

C. The department shall inform both the applicant and the 
administrator of the nursing facility of the department's 
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determination of the services needed by the applicant and 
shall provide information and assistance to the applicant in 
accordance with subsection 2. 

D. Until such time as the applicant becomes financially 
eligible to receive Medicaid benefits, the department's 
determination is advisory only. If the advisory 
determination is that the applicant is not medically 
eligible for Medicaid reimbursement for nursing facility 
services; the applicant must be advised that the applicant 
may be required to leave the nursing facility when the 
applicant no longer has the resources to pay for the 
services and an apprQpriate placement" has been identified. 

E. The department shall perfQrm a reassessment Qf the 
individual's medical needs when the individual becQmes 
financially eligible for Medicaid benefits. 

(1) If the individual, at both the admissiQn 
assessment and any reassessment within 180 days of 
admissiQn. is determined nQt tQ be medically eligible 
for the services provided by the nursing facility, and 
is determined not to be medically eligible at the time 
of the determination Qf financial eligibility, the 
nursing facility is resPQnsible for proViding services 
at no cost to the individual until such time as a 
placement at the appropriate level Qf care becomes 
available. After a placement becomes available at an 
apprQpriate level of care, the nursing facility may 
resume billing the individual for the cQst of services. 

(2) If the individual is initially assessed as needing 
the nursing facility's services, but reassessed as not 
needing them at the time the individual is found 
financially eligible; then Medicaid shall reimburse the 
nursing facility fQr services it provides to the 
individual in accordance with the Maine Medical 
Assistance Manual, chapter II, sectiQn SO. 

F, Prior to perfQrming assessments under this section, the 
department shall develop and disseminate to all nursing 
facilities and the public the specific standards the 
department will use tQ determine the medical eligibility of 
an applicant for admission to the nursing facility. A copy 
of the standards must be provided tQ each person for whom an 
assessment is conducted. 

G. A determinatiQn of medical eligibility under this 
section is final agency action fQr purpQses of the Maine 
Administrative Procedure Act, Title 5, chapter 375, 
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2. InformatiQn and assistance. If the assessment performed 
pursuant tQ subsectiQn 1 finds nursing facility care clinically 
apprQpriate, the department shall determine whether the applicant 
also cQuld live apprQpriately and cQst-effectively at home or in 
some other COmmunity-based setting if home-based or 
Community-based services were aVailable to the applicant. If the 
department determin'eS that a home or other community-based 
setting is clinically appropriate and cQst-effective, the 
department shall: 

A. Advise the applicant that a home O[ other 
cQmmunity-based setting is appropriate: 

B. PX"Qvide a proposed care plan and inform the applicant 
regarding the degree tQ which the services in the care plan 
are available at home or in some other community-based 
setting and explain the relative cQst tQ the applicant Qf 
ChQQsing CQmmunity-based care rather than nursing facility 
care: and 

C. Offer a care plan and case management services to the 
applicant on a sliding scale basis if the applicant chooses 
a home-based or cOmmunity-based alternative to nursing 
facility care. 

The department may prQvide the services described in this 
subsection directly Qr thrQugh private agencies, 

3. Notification' Iur hospitals. Whenever a hospital 
determines that a patient will require lQng-term care services 
upon discharge from the hospital. the hospital shall nQtify the 
department prior to discharge that long-term care services are 
indicated and that a preadmissiQn assessment may be required 
under this section. 

4. Assessment for mental illness or retardatiQn. The 
department shall assess every applicant to a nursing facility to 
screen fQr mental retardatiQn and mental illness in accordance 
with the Federal Omnibus Budget RecQnciliatiQn Act Qf 1987. 
Public Law 100-203, Section 4211. Such assessments are intended 
to increase the pX"Qbability that an individual who is mentally 
retarded or mentally ill will receive active treatment for that 
individual's mental condition. 

5. Rules. The department shall adopt rules in accordance 
with the Maine Administrative Procedure Act, Title 5, chapter 
375, to implement this section. 

§9003. Notice to nursing facility applicants 
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If an applicant to a nursing facility has not received a 
preadmission assessment in accordance with section 9002. the 
nursing facility shall provide to the applicant and any relative 
or friend assisting the applicant a notice prepared by the 
department regarding the availability of preadmission 
assessment. The notice must indicate that preadmission 
assessment is available. that all applicants are urged to have a 
preadmission assessment. that prospective Medicaid recipients are 
required to have a preadmission assessment and that. if the 
applicant depletes the applicant's resources and applies for 
Medicaid in the future. the applicant may need to 1eaye the 
nursing facility if an assessment conducted at that time finds 
that the applicant is not medically eligible for nursing facility 
services. 

§9004. Nursing facility admission contracts 

All contracts or agreements executed at the time of 
admission or prior to admission by a resident or legal 
representative and by any nursing facility licensed pursuant to 
chapter 807 are subject to the requirements of this section. 

1. Required contract proy~s~ons. Each contract or 
agreement must contain the following provisions. 

A. A resident may obtain medical care from any qualified 
institution. agency or person of the resident's choice. as 
long as that health care provider complies with any 
applicable laws or rules concerning the provision of care to 
the resident, 

B. A resident may obtain medication from any qualified 
pharmacy. as long as that pharmacy complies with any 
applicable state rules and federal regulations and with the 
reasonable policies of the facility concerning procurement 

. of medication. 

2. Contract requirements. Each contract or agreement is 
subject to the following requirements. 

A. No contract or agreement may contain a prOY1S10n for the 
discharge of a resident or the transfer of a resident to 
another facility or to another room within the same facility 
that is inconsistent with state law or rule. 

B. Each contract or agreement must contain a complete copy 
of the department rules establishing residents' rights and 
must contain a written acknowledgement that the reSident has 
been informed of those rights. In the case of a mentally 
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retarded .or otherwise incompetent individual ( the written 
acknowledgement of those rights must be made by a 
representative of the resident. No provision in the 
contract or agreement may negate. limit or otherwise modify 
any provision of the residents' rights. 

c. No provision of a contract or agreement may require or 
imply a lesser" standard of care or responsibility than is 
required by law or rule. 

P, NQ provision in a contract or agreement may state or 
imply a lesser degree of responsibility for the personal 
property of a resident than is required by law or rule, 

E. No contract or agreement may require the resident to 
sign a waiver of liability statement as a condition of 
discharge. even if the discharge is against medical advice. 
This does not prohibit a facilit;y from attempt;ing t;o obtain 
a written acknowledgement that the resident has been 
informed of t;he potential risk in being discharged against 
medical advice. 

F. Each cont;ract; or agreement; must; contain a proyision that 
provides for at; least; 30 days' notice prior to any changes 
in rates and charges. responsibilit;ies. seryices to be 
provided or any other items included in the contract or 
agreement. 

G. No contract or agreement may require the resident to 
authorize the facilit;y or its staff to manage. hold or 
otherwise control the income or other assets of a resident. 

H, NQ contract or agreement may contain any provisions that 
restrict or limit the ability of a resident to apply for and 
receiye Medicaid or that require a specified period of 
residency prior t;o applying for Medicaid. The resident may 
be required to notify t;he facility when an application for 
Medicaid has been made. No cont;ract or agreement may 
require a deposit; or other prepayment from Medicaid 
recipients. No contract; or agreement may refuse to accept 
retroactive Medicaid benefits. 

I. No cont;ract; or agreement may cont;ain a proyision that 
proyides for the payment; of attorneys' fees or any other 
cost; of collecting payments from t;he resident. 

3. Other contract provisions. The contract or agreement 
may contain any ot;her provisions that do not yiolate state law or 
rule or federal law or regulation. 
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§900S. Photographs of nursing facility residents 

A nursing facility may require an identification photograph 
of each resident. Photographs may not be used for any other 
purpose without the permission of the resident for each specific 
use. The permission must indicate the specific purpose for which 
the pictures are to be used and. except for the identification 
photograph. may not be contained in the admission contract or 
agreement. 

§9006. Personal funds of residents 

The operator or agent of any nursing facility licensed 
pursuant to chapter 807 who manages. holds or deposits the 
personal funds of any resident of the facility is subject to all 

. the procedures and provisions included in section 9105. 

§9007. Pha~aceutical services in nursing facilities 

Each nursing facility shall post a notice in a place within 
the nursing facility where notices for residents are ordinarily 
posted stating that each resident has the right to obtain 
medication from a pharmacy of the resident' s choice as proyided 
in section 9004. subsection 1. 

§9008. Reimbursement for nursing facilities 

1. CompensatioD for nursing facilities. A nursing 
facility. as defined in section 9001. or any portion of a 
hospital or institution operated as a nursing facility. when the 
State is liable for payment for care. must be reimbursed at a 
rate established by the department pursuant to this subsection. 
The department may not establish a so-called "flat rate." This 
subsection applies to all funds. including federal funds. paid by 
any agen·cy of the State to a nursing facility for patient care. 
The department shall establish rules concerning reimbursement 
.till!..t...t 

A. Take into account the costs of proyiding care and 
seryices in conformity with applicable state and federal 
laws. rules. regulations and quality and safety standards: 

B. Include a specific increment to take into account the 
increased cost of any excise, gross receipts or similar tax 
that is first imposed by the State on or after January 1. 
l..2..9..J...t 

C. Are reasonable and adequate to meet the costs incurred 
by efficiently and economically operated facilities: and 
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.. _-_ .. _---_._._--------------------------------------------------

D. Are consistent with federal requirements relatiye to 
limits on reimbursement under the federal Social Security. 
Act. Title XIX. 

2. Medicaid savings. Nursing facilities shall submit 
payment to the .department equal to 50'\. of any Medicaid sayings 
due the State pursuant to the principles of reimbursement and 
reported in an unaudited cost report for fiscal years ending 
December 31. 1991 and thereafter. Payment is due with the cost 
report. After audit. any amount submitted in excess of siwings 
allocated to the facility pursuant to the principles of 
reimbursement must be returned to the facility. 

.§9009. Reimbursement: geriatric training programs 

The department shall amend the principles of reimbursement 
for long-term care facilities in order that Medicaid-certified 
providers of seryice are reimbursed for fees charged for 
attendance at and materialS for educational programs. as required 
by Title 37-B. sectiOn 602 A. 

§90l0. Reimbursement for tbergpy 

When therapy is nonreimbursable under Title XVIII of the 
Social Security Act (Medicare). the department shall reimburse a 
nursing facility directly for the costs of physical and 
occupational therapy to indiyidual residents or for professional 
consultants. or both. to the staff of the facility in accordance 
with professional standards of practice. 

Reimbursement ·must be included either as an allowable cost 
of operation in determining the per diem rate or as a separate 
seryice for which the facility bills the Medical Assistance 
Program. whicheyer method is the less costly to that program 
While proyiding adequate and timely reimbursement to the 
therapist. 

In adopting rules to administer this section. the department 
shall consult with the Maine Chapter of American Physical 
Therapists Association. the Maine Occupational Therapists 
Association and other groups as appropriate. 

§9011. Nursing staff in nursing facilities: reimbursement: 
delegation of duties: policies 

1. Reimbursement of nursing assistants. Nursing facilities 
are entitled to receiye reimbursement under the department's 
principles of reimbursement. in accordance with approyed staffing 
patterns. for nursing assistants enrolled in training programs. 
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2. Training program expenses. Nursing facilities are 
entitled to receiye reimbursement under the department's 
principles of reimbursement for all reasonable expenses 
associated with carrying out a certified nursing assistant 
educational program. consistent with department rules 'goyerning 
the licensing and functioning of nursing facilities. 

3. Delegation. Of nursing duties. A registered nurse in a 
nursing facility may delegate the following functions to nursing 
assistants enrolled in training programs: 

A. Distributing clean linens: 

B. Making unoccupied beds: 

C. Distributing food trays. water and nourishments: 

D. Escorting selected patients within the facility: 

E. Assisting patients with clothing: 

F. Combing hair: 

G. Assisting with feeding: and 

H. Other similar functions that may be safely performed by 
a nursing assistant enrolled in a training program. proyided 
that the nursing assistant in training has satisfactorily 
demonstrated the ability to perform the delegated tasks. 

These functions may be limited to selected residents. 

4. Rules: supervision of and delegation to nursing 
assistants. The department shall reyise its rules or adopt rules 
concerning superyision of and delegation of tasks to certified 
nUrsing assistants and nursing assistants in training. The rules 
must be deyeloped and adopted jointly by the department and the 
State Board of Nursing and must be consistent with other releyant 

.!:.l!.!e.JL.. 

5. Rules: maintenance of approved staffing pattern. The 
department shall reyise its rules or adopt rules to reguire 
documentation when any nursing facility receiyes reimbursement 
for an approyed staffing pattern that exceeds the m1n1mum 
staffing leyel and fails to meet that approyed staffing level for 
one year. Failure to meet the minimum staffing reguirements as 
set forth in the rules is cause for licensure sanctions permitted 
under law and rules. 

§90l2. Nursing facilities: staffing for social services and 
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patient activities 

1. Minimum hours. The department shall approye at least 
the following number of hours for the following services in 
nursing facilities. 

A. The department shall approve at least 1/2 hour per 
patient' per week for social seryices. 

B. The department shall approye at least 20 hours per week 
in nursing facilities of up to 30 beds. at least 30 hours 
per week in nursing facilities of 31 to 60 beds and at least 
40 hours per week in nursing facilities of 61 beds or more 
for patient activities; 

2. Transfer of hours. The department shall approve the 
'transfer of previously approved nonnursing hours to social 
service or patient activity hours if the transfer does not 
increase the nursing facility's per diem rate. 

§9013. Distance restriction on placement of Medicaid recipients 

The department may make Medicaid reimbursement for a nursing 
facility contingent on a maximum distance between a patient's 
home and the nursing facility if the maximum distance is not more 
than 60 miles: except that the distance restriction may not be 
applied to a Maine Veterans' Home. 

§9014. Participation in the Medicare health insurance for the 
aged program 

1. Medicare. Any nursing facility that participates in the 
Medicaid program must participate in the Medicare health 
insurance for the aged program as a skilled nursing facility. 

2. Compliance. Any nursing facility reguired to 
participate in the Medicare health insurance for the aged program 
.Iilla.llJ. 

A. File an application to become a Medicare provider by 
January 1. 1994: 

B. Follow reguired federal procedures for certification and 
become certified within 90 days of the department's 
recommendation for certification; 

C. Submit an annual application for Medicare participation 
at the same time aeplications for licensure and Medicaid 
certification are due: and 
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D. Participate in the Medicare program by billing Medicare 
for care provided to eligible recipients prior to billing 
Medicaid. 

3. Rules. The department shall adopt rules to implement 
this section. The rules must consider the unique needs of 
different parts of the State. Nursing facilities in different 
parts of the State ·may be required to certify different numbers 
or percentages of beds depending on the number of Medicare 
recipients in those areas. the number of' patients in hospitals 
who are waiting for nursing facility admission and other relevant 
demographic information. Nothing in this subsection prohibits 
the department from requiring all nursing facilities to certify 
all of their beds as Medicare skilled nursing facility beds. 

4. Sanctions. Failure to comply with any of the provisions 
listed in this section may result in the imposition of a 
penalty. The department may impose a penalty of $100 per bed for 
failure to comply with any of these provisions. This penalty 
must be imposed for each day a facility fails to comply with 
subsection 2. paragraph D. A repeated failure to comply with any 
provision results in fines of $200 per bed. The imposition and 
collection of these penalties are governed by section 9406. 

CHAPTER 813 

BOARDING CARE FACILITIES 

§9l0l. Definitions 

As used in this chapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Adult foster home. "Adult foster home" means a boarding 
care facility having fewer than 5 residents •. 

2. Boarding care. "Boarding care" means care that is 
greater than that necessarily attendant upon mere eating and 
lodging services. but that is less than that attendant upon 
nursing facility care or hospital care. "Boarding care" may 
include personal superv1s10n, protection from environmental 
hazards, diet caret care concerning grooming, hand and foot care, 
skin care. mouth and teeth care. Shampooing. bathing. assistance 
in ambulation, supervision· and assistance in the administration 
of medications, diversional or motivational activities, and 
JlJ;imulation of. or assistance in. activities of daily living or 
physical exercise. 
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3. Boarding care facility. "Boarding care facility" means 

50 a house or other place classified as either an adult foster home 
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or a boarding home which. for consideration. is maintained wholly 
or partly for the purposes of providing residents with boarding 
care as defined in subsection 2. A "boarding care facility" does 
not include a licensed nursing facility or certified elderly 
congregate housing. 

4. Boarding home. "Boarding home" means a boarding care 
facility having 5 or more residents and those facilities of fewer 
than 5 certified by the department as being eligible for cost 
reimbursement pursuant to section 9106. 

5. Mobile DODambulatox:y_ "Mobile nonambulato[y," as 
applied to a resident of a boarding care facility. means being 
able to transfer independently and able to evacuate a facility in 
less than 2 112 minutes with the assistance of another person 

. throughout the evacuation procedure. 

6. Resident. "Resident" means any person 18 yearS of age 
or older who is not related by blood or marriage to the owner or 
person in charge of the boarding care facility in which the 
person lives. 

§9l02. Rules 

The commissioner shall adopt rules for boarding care 
facilities. that must include but need not be limited to rules 
pertaining to administration. staffing. the number of residents. 
the quality of care. the quality of treatment. if applicable. the 
health and safety of staff and residents. the rights of 
residents. community relations. the administration of medication. 
criteria for placement ·of residents who are 17 years of age Qr 
older and under 18 years and licensing procedures. There must be 
separate rules promulgated for boarding homes and foster homes. 
The rules must be in accordance with the following provisions. 

1. Administration of medication. In adopting rules for the 
administration of medication, the commissioner shall consider, 
among other factors. the general health of the persons likely to 
receive medication. the number of persons served by the facility 
and the number of persons employed by the facility. In the rules 
for the administration of medication established for boarding 
homes. the department shall require unlicensed personnel to have 
successfully completed a program of training and instruCtion 
approved by the department for the administration of medication 
that is not limited to in-service training. 

§9l03. Fees for licenses 
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The department shall charge an annual fee of $10 per 
licensed bed for boarding homes and a flat fee of $25 for foster 
h2ml!.:u. 

§9l04. Fire safety inspection 

1. Inspection required. No license may be issued by the 
department to a boarding care facility until the department has 
receiyed from the State Fire Marshal a written statement signed 
by one of the Officials designated under Title 25. section 2360; 
2391 or 2392. to make fire safety inspections. This statement. 
which must indicate that the boarding care facility has complied 
with applicable fire safety proyisions referred to in Title 25. 
section 2452. must be furnished annually by the State Fire 
Marshal to the department. 

2. Fees. The department shall establish and pay reasonable 
fees to the State Fire Marshal or municipal official for each 
inspection. 

3. Requirements for facilities with 17 or more beds. Any 
boarding care facility that has a capacity of 17 or more beds 
shall comply with the .Life Safety Code. chapter 21. the 
residential board and care occupancies section for large 
facilities. adopted by the State Fire Marshal. In addition. the 
following requirement must be met. 

A. Any building of 2 or more stories must be equipped with 
an approyed automatic sprinkler system. unless the building 
is of fire resistive or protected noncombustible 
construction as defined in the current edition of the 
National Fire Protection Association's Standard Types of 
Building Construction. 

4. Requirements for facilities with more than 6 but· fewer 
than 17 beds. Any boarding care facility that has a capacity of 
more than 6 but fewer than 17 beds shall comply with the Life 
Safety Code. chapter 21. the residential board and care 
occupancies section for small facilities. adopted by the State 
Fire Marshal. In addition. the following requirements must be 

mrt... 

A. Any building of 2 or more· stories must be equipped with 
an approyed automatic sprinkler system. unless the building 
is of fire resistive or protected noncombustible 
construction as defined in the current edition of the 
National Fire Protection Association'S Standard Types of 
Building Construction. 
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B. Automatic emergency lights must be proyided in the 
nwmber and location required by the State Fire Marshal. 

5. Requirements for boarding homes with 6 or fewer beds. 
The department may permit any boarding home haying 6 or fewer 
ambulatory residents who can evacuate the facility without the 
assistance of another person in 2 or less minutes to comply with 
the one-family and· 2-family dwelling requirements of the Life 
Safety Code adopted by the State Fire Marshal. 

6. Adult foster homes with one to 4 ambulatox:y residents. 
Adult foster homes haying one to 4 ambulatory residents who can 
eyacuate the facility without the assistance of another person in 
2 or less minutes shall comply with the one family and 2-family 
dwelling requirements of the Life Safety Code adopted by the 
State Fire Marshal. 

7. Local regulations. Any local regulations that affect 
the life-safety requirements of any boarding care facility and 
that are more stringent than those referred to in this section 
take precedence. 

§9l05. Personal funds of residents 

1. Permission to manage personal funds. No operator or 
agent of any boarding care facility may manage. hold or deposit 
in a financial institution the personal funds of any resident of 
the facility. unless the operator or agent has received written 
permission from; 

A. The resident. if the resident has no guardian. trustee 
or conservator: 

B. The resident's guardian. trustee or conseryator. if that 
person exist~ and can be reached: Qr 

C. The department. if a guardian. trustee or conseryator 
exists. but can not be reached. 

2. Itemized accounting. Any operator or agent who. after 
receiving written permission pursuant to subsection 1, manages or 

.holds the Bersonal funds of any resident shall maintain an 
account for these funds that must include for each resident a 
separate; itemized accounting for the use of the resident's 
personal funds. with supporting docwmentation for eyery 
expenditure in excess of $2. 

3. Depositing personal funds. The department may require 
an operator or agent of a boarding care facility to deposit in a 
financial institution the personal funds of a resident. if the 
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resident has a guarQian, trustee or conservator who can not be 
reached, 

4. Use of personal funds by operator prohibited. Under no 
circumstances may any operator or agent of a boarding care 
facility use the personal funds of any resident for the operating 
costs of the facility or for seryices or items that are 
reimbursable on a reasonable cost basis. The personal funds of a 
resident may not be commingled with the business funds of the 
facility or with the personal funds or accounts of the owner. a 
member of the owner's family or an employee of the facility. 

§9106. Reimbursements to small boarding homes for persons with 
mental retardation 

No rule of the department may be adopted or enforced which 
would haye the effect of denying. solely by reason of size. to 
any boarding home that was licensed before July 16. 1986 and has 
a capacity of 6 or fewer residents and seryes only persons with 
mental retardation or related conditions. the opportunity to 
receiye from the department reimbursements based on the 
reasonable costs of operating the facility. In no case may the 
maximum allowable costs be less than the ceilings set for 
boarding homes with a capacity of more than 6. 

§9107. Boarding care pAEffients 

Except as otherwise proyided in section 9106. the department 
~ 

1. Adult foster homes. Reimburse all approyed adult foster 
homes at a rate of at least $225 per month: and 

2. Boarding care facilities. Reimburse all boarding care 
facilities of 6 or fewer beds. except as proyided in section 
9106. on a flat rate basis. 

§9108. Residents' records 

Wheneyer there are pertinent and ayailable health and other 
records about a person who seeks admission as a resident to a 
boarding care facility. those records must be proyided to the 
administrator of the facility at least 7 days prior to the 'date 
of admission. unless there are compelling reasons which make this 
impossible or impractical. If there are compelling reasons. 
including. but not limited to. emergency situations. the 
administrator must receiye. by not later than the date of 
admission, a written note that: 
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1. Reasons e~lained. Explains the compelling reasons why 
the records could not be proyided 7 days prior to the date of 
admission: and 

2. When records Will be proyided. If the records haye not 
yet been receiyed. must state by when the records will be 
proyided. 

Nothing in this section means that a resident who is not a 
client of the Department of Health and Deyelopmental Seryices or 
the Department of Children and Families is required. as a 
condition of admission, to prOvide records to the administrator 
of the facility. 

§9109. _ AsseSSment of and care planning for boarding care 
facility residents who receive state assistance 

Eyery indiyidual who is eligible to receiye state assistance 
for a portion of the costs of an adult boarding home or adult 
foster home and whQ is referred to or otherwise seeks admission 
to a boarding or foster home mus.t haye an ass.essment. p~rformed 
prior to admispion in accordance w1th the follow1ng proY1s1ons. 

1. Assessment. The department or its designee shall. using 
a form approyed by the department. indicate the need for boarding 
or foster home placement. deyelop a plan of care that, meets the 
requirements of the department when placement is sought in a 
boarding or foster home. and proyide periodic follow-up as 
necessary. 

2. Intake. The department shall deye~op. an intake ~nd 
referral system to assist persons who seek adm1ss1on by referrIng 
them to the appropriate agency for assessment and deyelopment of 
a plan of care. 

3. Biennial report. By January 15th of each eyen-numbered 
year. the department shall report to the joint standing committee 
of the Legislature haying jurisdiction over human resources 
matters regarding the intake and referral system. the 
appropriateness of placements and the seryice needs that haye 
been identified. 

4. Rules. The department shall. pursuant to the 
Administratiye Procedure Act. Title 5. chapter 375. 
reasonable rules to carry out the purposes of this section. 

§9110. Nonambulatory and mobile nonambulatory residents: 
temporarily disabled 
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A resident of a boarding care facility who becomes 

nonambulatory or mobile nonambulatory may remain in the facility 

1. Reason for condition is telllPorary. The reason for the 
resident's nonarnbulatory or mobile nonarnbulatory condition is 
temporary. such as a short-term illness: and 

2. PhYsician approved. The resident's attending physician 
has approyed the appropriateness of the resident's continued stay 
in the boarding care facility. 

§9lll. Honambulatory and mobile nonambulatory residents: 
permanently disabled 

Except as provided in section 9110. a boarding care facility 
that has 6 or fewer beds may not have residents who are 
nonarnbulatory or mobile nonarnbulatory except as follows; 

1. General regyirements. The department may permit up to 2 
beds in the facility for nonambulatory or mobile nonarnbulatory 
residents if the following conditions are met. 

'.' . 

A. The facility conforms to the residential board and care 
occupancy section for small facilities of the National Fire 
Protection Association Life Safety Code. chapter 21. as 
adopted by the State Fire Marshal.' If there is an 
interconnected smoke detection system and a direct exit from 
the bedroom. the requirement for construction type or a 
sprinkler system may be waived. 

B. There are no more than 2 mobile nonarnbulatory residents 
or one nonarnbulatory resident and one mobile nonarnbulatory 
resident. Any facility housing more than one nonarnbulatory 
resident must meet the requirements of subsection 2. 

C. All nonarnbulatory and mobile nonarnbulatory residents 
must be housed on the first floor of the facility with 
direct egress to a coriunon corridor with 2 exits leading 
directly to the exterior of the facility. 

D. Facilities with 7 or 8 beds and facilities with 6 or 
fewer beds with a nonarnbulatory resident must be rarnped to 
grade at both exits referred to in paragraph C. Other 
facilities with 6 or fewer beds must be ramped to grade at 
one exit. 

E. There must be at least one staff person available on the 
premises of the facility when any resident is present. 
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Additional staff may be required at night at the direction 
of the Office of the State Fire Marshal. 

F. If a facility with 7 or, 8 beds is of new construction. 
any doorway in the path of egress for a nonarnbulatory or 
m?bile nonarnbulatory resident must be at least 36 inches in 
w1dth. .If the facility is of existing construction. any 
doorway 1n the' path of egress for a nonarnbulatory or mobile 
nonarnbulatory resident must be at least 34 inches in width: 
.iI.!ld 

2. Requirements when number of nonambulatory or mobile, 
nonambulatory residents exceed limits. Boarding care facilities 
may. provide services to more residents who are Donambulatory or 
mob1le nonarnbulatory than allowed under subsection 1 if. in 
addition to those requirements; 

A. The structure meets all the requirements of the 
residential board and care occupancy section for small 
facilities of the National Fire Protection Association Life 
Safety Code. chapter 21. The structure must be of protected 
wood frarne construction unless it is provided with either a 
National Fire Protection Association Standard No. 13 or a 
Life Safety sprinkler system. Additional staff may be 
required at the direction of the Office of the State Fire 
Marshal: and 

B. A physician certifies that the nonarnbulatory resident 
does not reguire nursing care. This certification is 
required at least annually. 

§9ll2. Conflict of interest prohibited 

. No physician or psychologist who certifies or recertifies a 
res1dent for a boarding care facility may be in the regular 
employ of or may have a financial interest in the boarding care 
facility for which the resident is being certified or recertified. 

CHAPTER 815 

RESIDENTS' RIGHTS 

§92Ql. Intent 

It is the intent of the Legislature to establish a mechanism 
for residents of long-term care facilities in this State to 
articulate. their rights and to be responsible for the protection 
of those nghts. 

§9202. Definitions 

Page 547-LR3l02(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

44 

46 

48 

As used in this chapter, unless the context indicates 
otherwise, the following te'rms have the following meanings. 

1. Long-term care facility. "Long-term care facility" 
means any boarding home licensed pursuant to chapters 809 and 
813. and any nursing facility or unit licensed pursuant to 
chapter 807. 

2. Resident. "Resident" means any person who lives in and 
receives services or care in a long-term care facility. 

§9203. Residents' cOuncil 

1. Establishment: composition. Each long-term care 
facility shall inform residents of their right to establish a 

. cQuncil. This information must be given to all residents and a 
family member or designated representative for those residents on 
admission and must be posted prominently in the facility. 

The administrator shall assist residents in establishing a 
residents' council. if the residents choose to establish one. If 
there is no council, at least once each year residents must be 
given the choice to establish one. A majority vote prevails. 

The council shall draw up bylaws. The council mgy meet as often 
as specified in the bylgws. but at least gugrterly. No employee 
or representative of the facility may be a member of the council. 
Family members may sit on the council. but may not be members. 

2. Responsibilities. The council has. but is not limited 
to. the following responsibilities: 

A. To review gnd make recommendations to strengthen the 
fgcility's pOlicies and procedures relating to residents' 

~ 

B. To establish procedures for informing all residents 
about their rights; 

C. To serve as a forum for Obtaining and disseminating 
~nformatiQnr soliciting and adopting recommendations for 
facility programming and improvement. and early 
identification of and reCOmmendations for orderly resolution 
of residents' problems: 

D. To inform the adminis'trator about the opinions and 
concerns Of the residents: 
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E. To find ,ways of involving the families of residents in 
the facility: and 

F. To notify the department when'they are constituted, 

Records of council meetings and decisions must be prepared and 
disseminated by the council. which may reguest the assistance of 
the designated stgff member. The records must be kept on file in 
the facility and available at all times to residents and family 
members or designated representatives. 

3. Assistance. Except as provided in this subsection. the 
administrator shall designate a staff member. not related to the 
administrator. to assist the residents' council. In small 
long-term care facilities in which no staff members are unrelated 
to the administrator or owner of the facility. the administrator 

, may designate a staff member, who is relgted to the administrator. 

§9204. Reporting of violations 

1. Alleged violations reported and investiggted. Any 
person whQ believes that any rule governing the licensure of 
long-term care facilities adopted by the department pertaining~ 
residents' rights and conduct of resident care has been violated 
may report the alleged violation to the protection and advocacy 
agency designated pursuant to Title 5, section 19502: the 
long term care ombudsman designated pursuant to section 14102: 
the Office of Advocacy pursuant to section 301: and any other 
agency or person the commissioner designates. 

2. Professionals to report. Any professional who provides 
health care, social services or mental health services or who 
administers a long-term care facility or program and who knows of 
or has reasonable cause to suspect that there hgs been a 
violation of any rules adopted by the department governing the 
licensure of long term care facilities pertaining to residents' 
rights or conduct of resident Care shall immediately report or 
cause a report to be made to an ggency or person referred to in 
subsection 1. 

3. Written report of findings. Any agency or person 
invE!stioatino a sitllation pursuant to subsection 1 or 2 shall 
submit a written report of the findings and results of the 
investigation to the administrator of the long-term care facility 
in which the residents' rights allegedly have been violgted and 
to the commissioner, 

4. IlIDIIunity from liability. No professional may be held 
liable for any report or action taken pursuant thereto if the 
professional acted in good fgith pursuant to this section. 
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5. Ombudsman not limited. Nothing in this section limits 
the powers or responsibilities of the long term care ombudsman 
designated pursuant to section 14102. 

6. Notice of program. Each long-term care facility shall 
provide to each resident, guardian or personal representative, at 
the time of admission, information that the long-term care 
ombudsman program designated pursuant to section 14102 is a 
source of assistance with complaints and problems. At least 2 
posters must be mounted in prominent places in each long-term 
care facility to inform residents about the services of the 
program. The posters must also include the department's current 
rules regarding the rights of residents of long-term care 
facilities. 

§9205. Discharges and transfers 

Long-term care facilities that receive public funds may not 
diSCharge or transfer any person solely based on a change in 
their source of payment. 

CHAPTER 817 

APpoINTMENT OF RECEIVERS FOR LONG-TERM CARE FACILITIES 

§9301. Policy 

It is the purpose of this chapter to develop a mechanism 
whereby receivership can be utilized for the protection of 
residents in long-term care facilities. It is the intent of the 
Legislature that receivership is a remedy of last resort when all 
other methods of remedy have failed or when the implementation of 
other remedies would be futile. 

§9302. Definitions 

As used in this chapter, unless the context indicates 
otherwise, the following terms have the following meanings. 

1. Emergency. "Emergency" means a situation,' physical 
condition or one or more practices, methods or operations that 
present imminent danger of death or, serious physical or mental 
harm to residents, including, but not limited to, imminent or 
actual abandOnment of an occupied facility. 

2. Facility. "Facility" means any boarding home SUbject to 
licensure pursuant to chapters 809 and 813 and any nursing 
facility or unit subject to licensure pursuant to chapter 807. 

" , 
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3. Habitual violation. "Habitual violation" means a 
violation of state or federal law that. due to its repetition, 
presents a reasonable likelihood of serious physical or mental 
harm to residents. 

4. Licensee. "Licensee" means any person or any other 
legal entity. other than a receiver appointed under section 9303. 
who is licensed or reguired to be licensed to operate a facility. 

5. Q!roer. "Owner" means the holder of the title to the 
real estate in which the facility is maintained. 

6. Resident. "Resident" means any person who lives in and 
receives services or care in a long-term care facility. 

7. Substantial violatioD. "Substantial yiolation" means a 
violation of state or federal law that presents a reasonable 
likelihood of serious physical or mental harm to residents. 

8. Transfer trauma. "Transfer trauma" means the 
combination pf medical and psychological reactions to abrupt 
physical transfer that may increase the risk of grave illness or 
~ 

§9303. Appointment of receiver 

1. Grounds for appointment. Each of the following 
circumstances are grounds for the appointment of a receiver to 
operate a long-term care facility. 

A. A facility intends to close but has not arranged at 
least 30 days prior to closure for the orderly transfer of 
its residents. 

B. An emergency exists in a facility that threatens the 
health. security or welfare of residents. 

c. A facility is in substantial or habitual violation of 
the standards of health, safety or resident care established 
under state rules or federal regulations to the detriment of 
the welfare of the residents, 

2. Who may bring action. The commissioner may bring an 
action in Superior Court reguesting 'the appointment of a receiver. 

3. Procedure for hearing. The procedure for a hearing is 
as follows. 

A. The court shall hold a hearing not later than 10 days 
after the action is filed. unless all parties agree to a 
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later date. Notice of the hearing must be served on both 
the owner and the licensee not less than 5 days before the 
hearing. If either the owner or the licensee can not be 
served. the court shall specify the alternative notice to be 
provided. The department shall post notice. in a form 
approved by the court. in a conspicuous place in the 
facility. for not less than 3 days before the hearing. 
After the hearing. the court may appoint a receiver if it 
finds that anyone of the grounds for appointment set forth 
is satisfied. 

B. A temporary receiver may be appointed with or without 
notice to the owner or licensee if it appears by verified 
complaint or affidavit that an emergency exists in the 
facility that must be remedied immediately to ensure the 
health. safety and welfare .of the residents. The temporary 
appointment of a receiver without notice to the owner or 
licensee may be made only if the court is satisfied that the 
petitioner has made a diligent attempt to provide reasonable 
notice under the circumstances. Upon appointment of a 
temporary receiver, the department shall proceed forthwith 
to make service as provided in paragraph A. and a hearing 
must be held within 10 days. unless all parties agree to a 
later date. If the department does not proceed with the 
petition, ~he court shall dissolve the temporary 
receiverShip. On 2 days' notice to the receiver, all 
parties and the department. or on shorter notice as the 
cOurt prescribes, the owner or licensee may appear and move 
the dissolution or modification of an order appointing a 
receiver that has been entered without notice, and in that 
event the court shall hear and determine the motion as 
expeditiously as the ends of justice require. 

4. Who may be appointed receiver. The court may appoint 
any person deemed appropriate by the court to act as receiver. 
except any state employee. The court may remove a receiver for 
good cause. 

5. Compensation of receiver. The court shall set a 
reasonable compensation for the receiver and may require the 

'receiver to furnish a bond with surety. Any expenditures must be 
paid from the revenues of the facility. 

6. Remedy not eXClusive. This remedy is in addition to, 
and not in lieu of. the power of the department to revoke, 
suspend or refuse to renew a license under the Maine 
Administrative Procedure Act. Title 5, chapter 375. 

§93Q4. Povers and duties of the receiver 
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1. PQ1fers and duties. A receiver appointed pursuant to 
this chapter has such powers as the court may direct to operate 
the facility and to remedy the conditions that constituted 
grounds for the receivership. to ·protect the health, safety and 
welfare of the residents and to preserve the assets and property 
of the residents. the owner and the licensee. On notice and 
hearing. the court may issue a writ of possession in behalf of 
the receiver. for specified facility property. 

The receiver shall make reasonable efforts to notify residents 
and family that the facility is placed in receivership. The 
owner and licensee are divested of possession and control of the 
facility during the pedod of receivership under the conditions 
specified by the court. With the court's approval. the receiver 
lIIl!lU. 

A •. Remedy violations of federal regulations and state rules 
governing the operation of the facility: 

B. Hire, direct. manage and discharge any employees, 
including the administrator of the facility: 

C. Receive and expend in a reasonable and prudent manner 
the reyenues of the facility due during the 30 day periOd 
preceding the date of appointment and becoming due 
thereafter: 

D. Continue the business of the home and the care of 
residents: 

E. Correct or eliminate any deficiency of the facility that 
endangers the safety or health of the residents, if the 
total cost of the correction does not exceed $3, QQQ. The 
court may order expenditures. for this purpose in excess of 
$3.QQQ on application from the receiver: and 

F. Exercise additional powers and perform additional 
duties. including regular accountings, as the court deems 
app rop r i ate. 

2. Reyenues of the facility. Revenues of the facility must 
be handled as follows. 

A. The receiver shall apply the revenues of the facility to 
current operating expenses and, subject to the following 
provisions. to debts incurred by the licensee priOX' to th!1. 
appointment of the receiver. The rec!1.iV!1.r shall ask th!1. 
court for direction in the treatm!1.nt of debts incurred prior 
to appointm!1.nt if the d!1.bts apP!1.ar !1.xtraordinary. of 
questionable validity. or unrelat!1.d to the normal and 
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expected maintenance and operation of the facility. or if 
payment of the debts will interfere with the purposes of the 
receivership. Priority must· be given by the receiver to 
expenditures for current direct resident care. Revenues 
held by or owed to the receiver' in connection with the 
operation of the facility are exempt from attachment and 
trustee process. inclUding process served before the 
institution of 'receivership proceedings. 

B. The receiver may correct or eliminate any deficiency of 
the facility that endangers the safety or health of the 
resident. if the total costs of the correction do not exceed 
$3.000. On application by the receiver. the court may order 
expenditures for this purpose in excess Of $3.000. The 
licensee or owner may apply to the court to determine the 
reasonableness of any expenditure oyer $3.000 by the 
receiver. 

C. In the event that the receiver does not have sufficient 
funds to coyer expenses needed to prevent or remove jeopardy 
to the residents. the receiver may petition the court for 
permission to borrow for these purposes. Notice of the 
receiyer's petition to the court for permiSSion to borrow 
must be given to the owner. the licensee and the department. 
The court may. after hearing. authorize the receiver to 
borrow money on specified terms of repayment and to pledge 
security. if necessary. if the court determines that the 
facility should not be closed and that the loan is 
reasonably necessary to prevent or remove jeopardy or if it 
determines that the facility should be closed and that the 
expenditure is necessary to prevent or remove jeopardy to 
residents for the limited period of time that they are 
awaiting transfer. The purpose of this prOv1S1on is to 
protect residents and to prevent the closure of facilities 
that. under proper management. are likely to be viable 
operations. This section does not authorize financing of 
major repair or capital improvements to facilities that have 
been allowed to deteriorate because the owner or licensee 
haS been unable or unwilling to secure financing by 
conventional means, 

3. Avoidance of preexisting leases. mortgages and 
contracts. h receiver may not be required to honor any lease. 
mortgage. secured transaction or other contract entered into by 
the owner or licensee of the facility if the court finds that: 

h. The person seeking payment under the agreement has an 
ownership interest in the facility or was related to the 
licensee or the facility by any significant degree of cornmon 
ownership or control at the time the agreement was made: or 
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B. The rentaL price or rate of interest required to be 
paid under the agreement is in excess of a reasonable 
rental. price or rate of interest. 

If the receiver' is in possession of real estate or goods subject 
to a lease, mortgage or security interest that the receiver is 
permitted to avoid and if the real estate or goods are necessary 
for the continued operation of the facility, the receiver may 
apply to the court to set a reasonable rental. price or rate of 
interest to be paid by the receiver during the term of the 
receiverShip. The court shall hold a hearing on the application 
within 15 days. and the receiver shall send notice of the 
application to any known owners and mortgagees of the property at 
least 10 days before the hearing. Payment by the receiver of the 
amount determined by the court to be reasonable is a defense to 
any action against the receiver for payment or for the possession 
of the goods or real estate by any person who received notice. 

There may be no foreclosure or eviction during the receivership 
by any person if the foreclosure or eviction would. in view of 
the court. serve to defeat the purpose of the receivership. 

4. Closing of the facility. The receiver may not close the 
facility without permission of the court. In ruling on the issue 
of closure. the 'court shall consider: 

h. The rights and best interests of the residents: 

B. The availability of suitable alternatiye placements: 

C. The rights. interest and obligations of the OWner and 
licensee: 

D. The licensure status of the facility: and 

E. hny other factors which the court deems releyant. 

When a facility is closed. the receiver shall provide for the 
orderly transfer of residents to mitigate transfer trauma. 

§9305. Termination of receivership 

The receivership terminates when the court certifies that 
the conditions that prompted the appointment haye been corrected 
or. in the case of a discontinuance of operation. when the 
residents are safely relocated. The court shall review the 
necessitY'of the receivership at least semiannually. 
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A receivership may not be terminated in favor of the former 
or the new licensee, unless that person assumes all obligations 
incurred by the receiver and provides collateral Or other 
assurances of payment deemed sufficient by the court. 

§9306. Liability of receiver 

No person may .bring suit against a receiver appointed under 
section 9303 without first securing permission of the court. 
Except in caSes of gross negligence or intentional wrongdoing, 
the receiver is liable in the receiver's Official capacity only. 

. and any judgment rendered must be satisfied out of receivership 
~ 

§9307. Court order to have effect of license 

An order appointing a receiver under section 9303 has the 
effect of a license for the duration of the receivership. The 
receiver is responsible to the court for the conduct of the 
facility during the receivership, and any violation of 
regulations governing the conduct of the facility. if not 
promptly corrected, must be reported by the department to the 

§9308. Ru1e making authority to imPlement r~ceiyership law 

The department may adopt rules as necessary, pursuant to the 
Maine Administrative Procedure Act, Title 5, chapter 375, to 
implement this chapter, 

OlM'TER 819 

INTERMEDIATE SANCTIONS AND INCENTIVES FOR 
IMPROVING THE OUALITY OF CARE IN LONG TERM 

CARE FACILITIES 

§9401. Policy 

It is the purpose of this chapter to authorize the 
department to impose intermediate sanctions in order to improve 
the quality of care in long-term care facilities and to establish 
programs to reward long-term care facilities that proVide the 
highest quality care. These intermediate sanctions will also 
provide an alternative to taking action to close facilities, 
which may cause great distress to the residents of those 
facilities. 

§9402. Definitions 
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As used in this . chapter, unless the context indicates 
otherwise. the following terms have the following meanings. 

1. Directed plan of correction. "Directed plan of 
correction" means a plan of correction issued by the department 
that directs a long-term care facility how to correct a 
deficiency or deficiencies Qf state licensing rules and when the 
correction must be made. 

2. Long-term care facility. "Long-term care facility" 
means any boarding care facility subject to licensure pursuant to 
chapters 809 and 813, and any nursing facility or unit subject to 
licensure pursuant to chapter 807. with the exception of adult 
foster homes. 

3. Person. "Person" means any natural person, partnership, 
association or corporation or other entity. including any county, 
local or governmental unit. 

4. Plan of correction. "Plan of -correction" means a 
document executed by a long-term care facility in· response to a 
statement of deficiencies issued by the department. 11 plan of 
correction must describe with specificity how and when 
deficiencies of state licensing rules will be corrected. 

5. Resident. "Resident" means any person who lives in and 
receives services or care in a long-term care facility. 

6. State 1icensing rules. "State licensing rules ll refers 
to the department's rules governing the licensing and functioning 
of nursing facilities, intermediate care facilities for people 
with mental retardation and boarding care facilities. 

7. Statement of deficiencies. "Statement of deficiencies" 
means a dOCument issued by the department which describes a 
long term care facility's deficiencies in complying with state 
licensing rules. 

§9403. Violations 

1. License required. It is a violation of this chapter for 
any person tQ manage Qr operate any lQng-term care facility or 

·adult foster home as defined in section 9101 without first 
obtaining a license. 

2. Interference or false information. It· is a violation of 
this chapter for any person to impede Or interfere with the 
enforcement of laws or rules governing the licensing of long-term 
care facilities. or for any person to give any false information 
in connection with the enforcement of laws or rules. 
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3. Correction of deficiencies. It is a yiolatiQn Qf this 
chapter tQ: 

A. Fail, tQ submit a plan Qf CQrrectiQn within 10 wQrking 
days after receipt Qf a statement Qf deficiencies: and 

B. Fail tQ take timely cQrrectiye action in accQrdance with 
a plan Qf cQrrectiQn Qr a directed plan of correction. Each 
failure to CQrrect any deficiency may be considered a 
separate yiolation of this section. 

4. Protectipn of residents. The follQwing cQnduct is a 
yiolatiQn Qf this chapter without regard to whether a plan of 
correction or directed plan of correction is followed by a 
facility: 

A. Failure to comply with state licensing laws or rules 
when this failure PQses an immediate threat of death or 
substantial probability Qf serious mental Qr phys ical harm 
to a resident. Each failure to comply with any law or rule 
may be cQnsidered a separate yiQlation of this section: and 

B. The occurrence Qf a repeated deficiency that poses a 
substantial risk to residents' health or safety or infringes 
upon residents' rights. For purpQses of this sectiQn. a 
repeated deficiency is Qne that is found to exist in a 
long-term care facility during a current suryey Qr 
inyestigation that has alsQ been cited in a statement of 
deficiencies of that facility within the past 2 years. Each 
repeated deficiency may be cQnsidered a separate yiQlatiQn 
of this sectiQn. 

5. Compliance with federal requirements. It is a yiQlatiQn 
of this chapter fQr any lQng-term care facility subject tQ the 
proyisions of United States CQde, Title' 42, SectiQn 1919 to fail 
to comply with the requirements of SectiQn 1919. SubsectiQn (b), 
(c) or (d). Each failure to comply with a requirement Qf United 
States Code, Title 42, Section 1919, SubsectiQn (b), (c) Qr (d) 
may be considered a separate violation of this section. 

,§94Q4. Intermediate sanctions 

1. Authorization. The department is authQrized' to impQse 
Qne or mOre of the following sanctiQns when a violatiQn Qf this 
chapter OCCHS and the department determines that a sanction is 
necessary and apprQpriate to ensure compliance with state 
licensing rules or to protect the residents of long-term care 
facilities or the general public, 
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A. The long-term care facility may be directed tQ stop all 
new admissions regardless of payment source or to admit only 
those residents the department approyes until it is 
determined that correctiye action has been taken. 

B. The department may direct a long-term care facility to 
correct any deficiencies in a manner and within a time frame 
that the department determines is appropriate to ensure 
compliance with state licensing rules or to protect the 
residents of the long-term care facility. 

C. The department may impose a penalty upon a long-term 
care facility. A penalty or combination of penalties 
imposed on a facility may not be greater than a sum equal to 
$5 timeS the total number of residents residing in the 
facility per yiolation, up to a maximum of $5.000 fQr each 
instance in which the department issues a statement of 
deficiency to a skilled nursing or intermediate care 
facility: or $3 times the total number of residents residing 
in the facility per yiolation, up to a maximum of $3,QOO in 
each instance in which the department issues a statement of 
deficiency to any boarding care facility. 

P. The department may direct a lQng-term care facility to 
transfer residents in that facility to other locations in an 
emergency that threatens the health, safety or welfare of 
the residents of the facility and shall assist the facility 
in making arrangements for transfers. 

2. Schedule of penalties. The department shall establish a 
schedule of penalties aCCQrding to the nature of the yiolation. 
In establishing the schedule. the department shall consider, 
among other factors, the immediacy and probability of physical or 
mental harm to residents caused by a particular type of yiolation 
and whether the facility in question has repeated deficiencies or 
a substantial number of deficiencies. 

3. Reimbursement. Nothing in this chapter may limit the 
authority of the department to adjust the reimbursement due 
facilities for residents as stated in the departmental rules 
goyerning reimbursement. 

§9405. Incentiyes for high,qyality care 

The department shall establish programs to reward long-term 
care facilities that proyide the highest quality care to 
residents. including, but not limited to. programs of public 
recognition. 

§9406. Enforcement and appeal 
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1. Procedure. The department may impose any sanction in 
conformity with the Maine Administrative Procedure Act, Title 5, 
chapter 375, subchapter IV, providing the long-term care facility 
the opportunity for an administrative hearing, or file a 
complaint with the Superior Court requesting the imposition of 
any sanction authorized by this chapter. 

2. Collection of penalties: interest. Long-term care 
facilities that are fined pursuant to this' chapter shall pay the 
department the amount of the penalties. Penalties may be 
collected by the department by the offset of any reimbursement 
due the facility. or by any other method authorized by law. An 
appeal of the department's decision to penalize a long-term care 
facility stays the collection of any penalties. All penalties 
must be assessed for each day that the facility is or was out of 
compliance and must be collected with interest accruing at the 
rate set py Title 14, section l602-A. An appeal of the, 
department's decision to penalize a long-term care facility does 
not stay the assessment of any penalties or interest as long as 
the long term care facility continues to pe in yiolation of any 
requirement of section 9403. 

3. Reduction or delay of penalties. The department may 
reduce the amount or delay the payment of a penalty if a facility 
shows that payment of the total amount due would result in 
inadequate funds to provide necessary services to residents. In 
making this determination, the department may' consider, among 
other factors, the amount of any sayings as calculated pursuant 
to the principles of reimpur~ement, overall profits or cash 
reserves and any extraordinary expenses experienced by the 
facility, as well as the necessity of providing an incentive to 
correct violations of this chapter. 

4. Income from penalties. Any income from penalties must 
be placed in a special revenue account and be used if needed and 
availaple when a receiver is appointed pursuant to section 9303, 
or for other costs associated with the protection of health or 
property of residents of long-term care facilities that are fined 
or sanctioned pursuant to this chapter. ' 

§9401. Rules 

The department shall adopt rules for intermediate sanctions 
in conformity with the Maine Administrative Procedure Act, Title 
5, chapter 375, supchapter II. 

§9408. Right of action 
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1. Generally. A resident whose rights have peen violated 
as described in this section may commence a Ciyil action in the 
Superior Court on that resident's own pehalf for injunctive and 
declaratory relief against a long-term care facility that is 
alleged to pe in violation of any rule described in section 9204 
or in violation, of the rights enumerated in 42 United States 
Code. Section 1396r, Supsection Ic). In order to grant a 
preliminary or permanent injunction under this section, the 
Superior Court must'find that: 

A. The plaintiff will suffer irreparaple injury if the 
injunction is not granted; 

B. The irreparable injury outweighs any harm that granting 
the injunctive relief would inflict on the defendant; 

C. The plaintiff has exhipited a likelihood of success on 
the merits'of the case; and 

D. The puplic interest will not pe adversely affected py 
granting the injunction. 

2. Right of action limited. An action may not pe commenced 
under this section until 15 days after the resident has given 
notice of the violation and an intention to pring suit under this 
chapter to the commissioner, the Attorney General and each party 
alleged to.pe Viol?ting the la~ or rule. The court ma~ ~aive the 
IS-day not,ce requ,rement and ,ssue a temporary restra,n,ng order 
when the plaintiff shows that the alleged violation presents an 
immediate threat to the plaintiff's health or safety. 

~rties may intervene. In any action prought py the 
Attorney General or the commissioner under this chapter, a 
resident who has a right of action under this section may 
intervene if that resident has a direct interest that is or may 
pe adversely affected py the action and the disposition of the 
action may impair or impede the resident's aPility to protect 
that interest. The Attorney General and the commissioner may 
intervene in an action prought py a resident under this section. 
This supsection does not affect 'the ability of a party to take 
action tinder Title 5, section 9054. 

4. Service. A copy of the complaInt and other pleadings 
mypt pe delivered to the commissioner and the Attorney General at 
the time of service on the defendant. Copies of all answers and 
Qther dQcYments accQmpanying the answers myst pe delivered tQ the 
commissiQner and the Attorney General at the time Qf service Qn 
the plaintiff, 
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5. Dismissal of action. The court may. on the motion of a 
party or on its own motion. dismiss an action brought under this 
section that alleges a de minimis yiolation of section 9204 or of 
42 United States Code. Section 1396r. Subsection (c). 

§9409. No limitation on right of action 

The remedies proyided under section 9408 are in addition to 
those otherwise ayailable under state or federal law and do .not 
limit any other remedies including any remedy ayailable to an 
indiyidual at common law. Exhaustion of any ayailable 
administratiye remedy is not required prior to cOmmencement of an 
action under this section. 

C!IlU'TER 821 

HOSPITALS 

SQBC!IlU'TER I 

MISCELLANEOUS PROVISIONS 

§9501. Treatment of minors 

Any hospital licensed under chal?ter 807 or alcohol or drug 
treatment .facility licensed under Title 5. section 20024 that 
proyides facilities to a minor in connection with the treatment 
of that minor for yenereal disease or abuse of drugs or alcohol 
is under no obligation to obtain the consent of the minor's 
parent or guardian or to inform the parent or guardian of the 
proyision of facilities if the facilities haye' been proyided at 
the direction of the l?erson or persons referred to in Title 32. 
section 2595. 3292, 3817. 6221 or 7004. The hospital shall 
notify and obtain the consent of that minor's l?arent or guardian 
if hospitalization continues for more than 16 hours, 

§9502. Itemized bills 

A hospital licensed by the State under chapter 807 is 
subject to the following provisions. 

1. Notice. The hosl?ital shall lnform each patient, Or the 
patient's legal guardian. in writing. at the time of the 
patient's discharge. that it will proyide an itemized' bill ul?on 
request. 

2. Request. A request may be made under this section by 
the patient or the patient's legal guardian at discharge Or at 
any time within 7 years after discharge. 
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3. Response. The hospital shall proyide an itemized bill 
to a person making a request in accordance with subsection 2 
within 30 days of the request. 

4. Itemization of nursing services. A hosl?ital shall 
itemize on the hosl?ital bill of each l?atient the cost of nursing 
seryices proyided to that l?atient. 

§9503. Investment Of hospital trust funds 

Hosl?itals may treat any 2 or more trust funds as a single 
fund solely for the l?url?ose of inyestment. if the inyestment is 
not l?rohibited by the instrlllDent. judgment. decree or order 
creating the trust funds. Unless ordered by decree. the'hosl?ital 
inyesting the funds is not required to render a court accounting 
with regard to the funds. but it. as accountant, or any 
illterested person. may by l?etitlon to the Superior Court or the 
l?robate court in the county where the hosl?ita1 is located secure 
al?l?royal of the accounting on such conditions as the court may 
establish. . 

§9504. Notice to medical utilization reyiew entity 

1. Definitions. As used in this section. unless the 
context otherwise indicates. the following terms haye the 
fOllowing m·eanings·. 

A. "Medical utilization review entity" means a person, 
corporation. organization or other entity that l?royides 
medical utilization review services as defined in Title 
24-A. section 2773. 

St "Eme.[gency treatment" means treatment of a case 
inyolying accidental bodily 1n)Ury or the sudden and 
unexpected onset of a critical condition requiring medical 
or surgical care for which a person seeks immediate medical 
attention within 24 hours of the onset. 

2. Notification requirement. If a hospital provides 
emergency treatment to a l?erson who is insured or otherwise 
covered under a l?olicy or contract that requires review of 
hosl?italization bv a medical utilization reyiew entity. the 
hosl?ital must notify the medical utilization reyiew entity 
covering 'that l?erson. unless' the person is: 

A, Released from the hosl?ital no more than 48 hours after 
admission: or 
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B. Coyered under an insurance policy or contract that is 
not sUbject to Title 24. section 2302-B. Title 24-A. section 
2749-A or Title 24 A. section 2848. 

The notification inust include the name of the person admitted. 
the general medical nature of the, admission and the telephone 
number of, the admitting physician or other health care proyider 
treating the person.' 

3. Timing of notification. Notification must be made 
within 2 business days after the hospital determines the identity 
of the medical utilization review entity and receives written 
authorization to release the inforination by the patient or other 
person authorized to permit release of the information. 

4. Exemption. The hospital is exempt from this requirement 

A. The hospital receiyes a written confirmation from the 
admitting physician. the patient or a representatiye of the 
patient that the medical utilization reyiew entity has been 
notified;, or 

B. The hospital is not able to obtain written authorization 
to release the information. following a good faith effort by 
the hospital to obtain that authorization. 

5. IDDI1unity from liability for notification. Neither the 
hospital nor any of its employees or representatiyes may be held 
liable for damages resulting from the notification required by 
this section. 

PAYMENTS TO HOSPITALS 

§9551. Hospital p~ents generally 

Money appropriated by the Legislature in aid of public and 
priyate hospitals must be expended under the direction of the 
department. and the expense of administration must be charged to 
the appropriation of the department for general administration. 
The department is authorized to compensate hospitals located in 
the State of New Hampshire within 15 miles from the Maine - New 
Hampshire state line or hospitals located in the Proyinces of 
Ouebec or New Brunswick. Canada. within 5 miles of the 
international boundary. for cases where the hospital care is for 
persons resident in the State of Maine and. in the judgment of 
the commissioner. adequate local hospital facilities are not 
ayailable. The department may compensate hospitals at rates it 
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establishes for hospital care of persons whose resources or the 
resources of whose responsible relatives are insufficient 
therefor. except as proyided in section 9008. Bills itemizing 
the expenses of hospital care. if approyed by the department and 
audited by the State Controller. must be paid by the Treasurer of 

~ 

§9552. Deferred revenue p~nts 

The department may make a payment to each general hospital 
in the State that is certified ,for participation in the Medicaid 
Program. not to exceed the ayerage amount paid to that hospital 
by the department during a 30-day period in the next preceding 
fiscal year. The payment is a deferred reyenue obligation for the 
hospital. Any unliquidated balance of the obligation must be 
repaid to the department upon demand. 

§9553. Transitional hospital reimbursement 

In determining the reyenue limit to be assigned each 
hospital for its first payment year. the Health Care Finance 
Commission shall make an appropriate adjustment to the reyenue 
deductions attributable to charity care and bad debts to reflect 
the amendment by the Illth Legislature of the catastrophic 
illness program established under Title 22. section 3185 before 
that section was repealed. It is the intent of this section 
solely to relieye hospitals of any hardships caused by the 
termination of the program. It is not intended to result in 
duplicatiye or "windfall" funding for any hospital. 

CHAPTER 823 

HOSPITAL COOPERJl.TION ACT 

§9601. Short title 

This chapter may be known and cited as the "Hospital 
Cooperation Act of 1992." 

§9602. Definitions 

As used in this chapter. unless the context otheiw;se 
indicates. the following terms haye the following meanings. 

1. Cooperative agreement. "Cooperatiye agreement" means an 
agreement among 2 or more hospitals for the sharing. allocation 
or referral of patients. personnel. instructional programs. 
support seryices and facilities or medical. diagnostic or 
laboratory facilities or procedures or other seryices 
traditionally offered by hospitals. 
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2. llos)?ital. "Hospital" meanS: 

A. Any acute care institution required to be licensed as a 
hospital under section 8801: or 

a. Any nonprofit parent of a hospital, hospital subsidiary 
or hospital affiliate that proyides medical or medically 
related diagnostic and laboratory services or engages in 
ancillary activities supporting those seryices. 

§9603. Certification for cooperatiye agreements 

1. Authority. A hospital may negotiate and enter into 
cooperatiye agreements with other hospitals in the State if the 
likely benefits resulting from the agreements outweigh any 

·disadyantages attributable to a .reduction in competition that may 
result from the agreements. 

2. ApJ;>lication for certificate. Parties to a cooperatiye 
agreement may apply to the department for a certificate of public 
adyantage goyerning that cooperatiye agreement. The application 
must include an executed written copy of the cooperatiye 
agreement and describe the nature and scope of the cooperation in 
the agreement and any consideration passing to any party under 
the agreement. A copy of the application and copies of all 
additional related materials must be submitj;ed to the· Attorney 
General and to the department at the Same time. 

3. Procedure for department reyiew. The department shall 
review the application in accordance with the standards set forth 
in subsection 4 and may hold a public hearing in accordance with 
rules adopted by the department. The department shall grant or 
deny the application within 90 days of the date of filing of the 
application, and that decision must be in writing and set forth 
the basis for the decision. The department Shall furnish a COpy 
of the decision to the applicants, the AttornE!Y GE!nE!ral and any 
intervenor. 

4. Standards for certification. The department shall issue 
a certificate of public adyantagE! fOr a cooperatiYE! agreemE!nt if 
it determines that the applicants have dE!IDonstrated by clear and 
conyincing eyidence that thE! likely benefits resulting from the 
agreE!ment outweigh any disadyantagE!s attributablE! to a reduction 
in compE!tition that may rE!sult from thE! agreement. 

.\ , 

A. In eyaluating the potential benefits of a cooperatiye 
agreement, the department shall consider whethE!r one or more 
of the following benefits may result from thE! cooperatiye 
agreement: 
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(1) Enhancement of the quality of hospital and 
hospital-related care proyideq to Maine citizens: 

(2) Preseryation of hospital facilities in 
geographical proximity to the communities traditionally 
seryed by those facilities: 

(3) Gains in the cost efficiency of seryices proyided 
by the hospitals inyolyed: 

(4) Improyements in the utilization of hospital 
resources and equipment: and 

(5) Avoidance of duplication of hospital resources. 

a. The department' s evaluation of any disadyantages 
attributable to any reduction in competition likely to 
result frOID the agreement may include, but need not be 
limited to, the fOllowing factors: 

0) The extent of any likely adverse impact On the 
ability Of health maintenance organizations, preferred 
provider organizations, managed health care seryice 
agents or other health care payors to negotiate optimal 
payment and seryicE! arrangements with hospitals, 
physicians, alliE!d hE!alth care professionals or other 
health Care proyiders; 

(2) ThE! extent of any reduction in competition among 
physicians, allied hE!alth profE!ssionals, other health 
care providers or othE!r persons furnishing gOOds or 
seryices to, or in competition with, hospitals that is 
likely to result directly or indirectly from the 
hospital cooperative agreement: 

(3) The extent of any likely adyerse impact on 
patients in the quality, ayailability and price of 
health care services: and 

(4) ThE! availability of arrangements that are less 
restrictive to competition and achieye thp. "amp. 
benefits or a more fayorable balance of benE!fits oyer 
disadvantages attributable to any reduction in 
competition likely to result from the agreemE!nt, 

5. Reyiey by Attorney General. The department shall 
consult with the Attorney General regarding its evaluation of any 
potE!ntial reduction in competition resulting from a cooperatiye 
agreement. 
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6. Certificate termination. If the department determines 
that the likely benefits resulting from a certified agreement no 
longer outweigh any disadvantages attributable to any potential 
reduction in competition resulting from the agreement. the 
department may initiate proceedings to terminate the certificate 
of public advantage in accordance with Title 5. chapter 375. 
subchapter IY. 

7. Recordl:eeping. The department shall maintain on file 
all cooperative agreements for which certificates of public 
advantage remain in effect. Any party to a cooperative agreement 
who terminates the agreement shall file a notice of termination 
with the department within 30 days after termination.' 

§9604. Judicial review of department action 

Any applicant or intervenor aggrieved by a decision of the 
department in granting or denying an application. refusing to act 
on an application or terminating a certificate is entitled to 
judicial review of the decision in accordance wi~h the Maine 
AQrninistrative Procedure Act. 

§9605. Attorney General authority 

1. Investigative powers. The Attorney General. at any time 
after an application is filed under section 9603. SUbsection 2. 
may require by subpoena the attendance and testimony of witnesses 
and the production of documents in Kennebec County or the county 
in which the applicants are located for the purpose of 
investigating whether ·the cooperative agreement satisfies the 
standards set forth in section 9603. subsection 4. All documents 
produced and testimony given to the Attbrney General are 
investigative reCOrds under Title 5. section 200-D. The Attorney 
General may seek an order from the Superior Court compelling 
compliance with a subpoena issued'under this section. 

2. Court action; time limits. The Attorney General may 
seele to enjoin the operation of a cooperative agreement for which 
an application for certificate of public advantage has been filed 
by filing suit against the parties to the cooperative agreement 
~or Court. The Attorney General may file an action 
before or after the department acts on the application for a 
certificate but. except as provided in subsection 5. the action 
must be brought no later than 40 days following the department's 
approval of an application for a certificate of public advantage. 

3. Automatic stay. Upon the filing of the complaint in an 
action under subsection 2. the department's certification. if 
previouslY issued. must be stayed and the cooperative' agreement 
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is of no further force unless the court orders otherwise or until 
the action is concluded. The Attorney General may apply to the 
court for any ancillary. temporary or preliminary relief 
necessary to stay' the cooperative agreement pending final 
disposition of the case. 

4. Standard for adjudication. In any action brought under 
subsection 2. the applicants for a certificate bear the burden of 
establishing by clear and convincing evidence that. in accordance 
with section 9603. subsection 4. the likely benefits resulting 
from the cooperative agreement outweigh any disadvantages 
attributable to a reduction in competition that may result from 
the agreement. In assessing disadvantages attributable to a 
reduction in competition likely to result from the agreement. the 
court may draw .upon the determinations of federal and Maine 
courts concerning unreasonable restraint of trade under 15 United 
States Code. Sections 1 and 2 and Title 10. sections 1101 and 
.l.l.!1.h 

5. Change of circumstances. If. at any time following the 
40-day periOd specified in SUbsection 2. the Attorney General 
determines that as a result of changed circumstances the benefits. 
resulting from· a certified agreement no longer outweigh any 
disadvantages attributable to a reduction in competition 
resulting from the agreement. the Attorney General may file suit 
in the Superior Court seeking to cancel the certificate of public 
advantage. The standard for adjudication for an action brought 
under this subsection is as follows. 

A •. Except as provided in paragraph a. in any action brought 
under this SUbsection the Attorney General has the burden of 
establishing by a preponderance of the evidence that. as a 
result of changed circumstances. the benefits resulting from 
the agreement and the unavoidable costs of canceling the 
agreement are outweighed by disadvantages attributable to a 
reduction in competition resulting from the agreement. 

a. In any action under this subsection. if the Attorney 
General first establishes by a preponderance of the evidence 
that the department's certification was obtained as a result 
of material misrepresentation to the department or the 
Attorney General or as the result of coercion. threats or 
intimidation toward any party to the cooperative agreement. 
then the parties to the agreement bear the burden of 
establishing by clear and convincing evidence that the 
benefits resulting from the agreement and the unavoidable 
costs of canceling the agreement are outweighed by 
disadvantages attributable to any reduction in competition 
resulting from the agreement. 
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6. Fees and costs. If the Attorney General prevails in an 
action under this section, the Department of the Attorney General 
is entitled to an award of the reasonable costs of deposition 
transcripts incurred in the course of the investigation or 
litigation and reasonable attorney's fees. expert witness fees 
and court costs incurred in litigation. 

7. Resolution' by consent decree. The Superior Court may 
resolve any a..EUon brought by the Attorney General under this 
chapter by entering an order that with the consent of the 
parties, modifies the cooperative agreement. Upon the entry of 
SUCh an order, the parties to the cooperative agreement have the 
protection specified in section 9606 and the cooperative 
agreement has the effectiveness specified in section 9606. 

§9606. Effect of certification: QPp1icabi1ity 

I. Validity of certified cooperative agreements. 
Notwithstanding Title 10, section 1101 or any other proviSion of 
law, a cooperative agreement for which a certificate of public 
advantage has been issued is a lawful agreement. Notwithstanding 
Title 10, section 1102 or any other provision of law, if the 
parties to a cooperative agreement file an application for 'I 
certificqte of public qdvqntage governing the agreement with the 
department. the conduct of the parties in negotiqting and 
entering into a cooperative agreement is lawful conduct. Nothing 
in this subsection immunizes any person for conduct in 
negotiqting and entering into a cooperative agreement for which 
an applicqtion for a certificate of public qdvantage is not filed. 

2. Validity of cooperative agreements determined not in 
public interest. If the department Or, in any action by the 
Attorney GeneraL the Superior Court determines that the 
applicants have not established by clear qnd convincing evidence 
that the likely benefits resulting from a cooperqtive agreement 
outweigh any disadvantages attributable to any potential 
reduction in competition resulting from the agreement. the 
agreement is invalid and has no further force or effect. 

3. Other la ... s specifically regulating hospitals. Nothing 
in this chapter exempts hospitqls or other heqlth care proViders 
from compliance with laws governing certificates of negd or 
hospital cost reimbursement. 

4. Mergers and consolidations involving licensed 
hQspitals. The provisions of this chapter do not apply to any 
agreement among hospitals by which ownership or control over 
SUbstantially all of the stock, assets or activities of one or 
more previously licensed and operqting hospitals is placed under 
the control of another licensed hospital or hospitals. 

" , 
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5. Contract disputes. Any dispute among 'the parties to a 
cooperative agreement concerning its meaning or terms is governed 
by normql principles of contrqct law. 

§9607. AsseSSment 

Except for state-operated mental health hospitals, all 
hospitqls licensed by the depqrtment are subject to an annual 
assessment under this chapter. The depqrtment shall collect the 
assessment. The amount of the assessment must be based upon each 
hospital's gross patient service revenue. For any fiscql year. 
the aggregqte amount raised by the assessment must be equal to 
the amount allocated by law to carry out the purposes of this 
chapter in that fiscal year. The department shall deposit funds 
collected under this section into a dedicated revenue account. 
Funds remainina in the account at the end of each fiscal year do 
not lapse but carry forward into subsequent years. Funds 
deposited into the qccount must be allocated to carrY out the 
purposes of this chapter. 

§9608. Revie ... 

The department mqy not accept any appliCqtion under this 
chapter after June 30, 1995. By Jqnuary L 1995. the Attorney 
General qnd the department shall submit recommendations, along 
with any necessary legislation, to the joint standing committee 
of the Legislature haying jurisdiction over buman resources 
matters regarding whether this chapter should be amended. 

CHAPTER 825 

MISCELLANEOUS HEALTH CARE SERVICES 

SUBCHAPTER I 

AMBULATORY SURGICAL FACILITIES 

§9701. Ambulatory surgical facility 

1. Definition. As used in this subchapter. unless the 
context otherwise indicates. "ambulatory surgical facility" means 
a facility with a primary purpose of providing elective surgical 
care to a patient who is admitted to and discharged from the 
facility within the same day. In order to meet this primary 
purpose. 'I facility must at least administer anesthetic agents. 
maintain a sterile environment in 'I surgical suite qnd charge a 
facility fee separate from the professional fee. "Ambulatory 
surgicql facility" does not include: 
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A. A facility that is licensed as part of a hospital: 

B. A facility that provides services or accommodations for 
patients who stay overnight: 

C. A facility existing for the primary purpose of 
performing terminations of pregnancies: or 

D. The private office of a physician or dentist in 
individual or group practice. unless that facility or office 
is certified as a Medicare ambulatory surgical center. 

2. Standards. The department shall establish standards for 
the licensure of ambulatory surgical facilities. The standards 
must provide that ambUlatory surgical facilities that arg 
certifigd for the fgdgral Medicare and Mgdicaid programs megt the 
requirements for state licensure. 

3. Annual inspection. The departmgnt shall inspgct 
annually ambulatory surgical facilities. excgpt that statg 
inspgctions negd not bg performed during a year when a Mgdicarg 
inspection is performed. 

STlBCIIl.:PTER II 

TEMPORARY NURSE AGENCIES 

§9751. Temporary nurse agencies 

1. Registration. Every temporary nurse agency shall 
register with the department. For purposes of this subcha,pter. 
un~ess the context otherwise indicates, "temporary nurse agency" 
mea,ns a business gntity or subdivision thereof tha,t proVidgs 
nUrses to a,nother orga,nization on a tgmpora,ry basis within this 
~ 

. 2. Exception. Entities tha,t a,rg licensed a,s home hea,lth 
a,ggncies under chapter 827 a,nd tempora,ry nursgs not a,ffiliatgd 
with a,n a,gency a,re exempt from the registration rgquirgmgnts of 
this suhcha,ptgr. 

3. Fee. Thg feg for registration is $25. 

. 4. Penalty. Any person who opera,tes a, temporary nursg 
a,ggncy without rggistering commits a, civil viola,tion for which a 
forfeiture of $100 ma,y bg a,djudggd. Sa,ch da,y constitutes a 
separatg·viola,tion. 

CIIl.:PTER 827 
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HOME HEALTH SERVICES 

SUBCHAPTER I 

GENERAL PROVISIONS 

§9801. Purpose and intent 

Thg Legisla,turg finds tha,t licensure of . all a,gencies and 
orga,nizations providing home health servicgs is desira,ble a,nd it 
is the purposg of this chaptgr to protgct thg public a,nd a,ssurg 
that homg hea,lth services arg provided under standards of sa,fety. 
gfficiency and quality. 

It is the intent of this cha,pter to sgt forth the sta,tutory 
authoriza,tion for home health ca,re licensure. including the 

. sta,ndards. start-up procgdurgs a,nd means by which licgnsurg is 
gsta,blished. 

§9802. Definitions 

As used in this cha,ptgr. unlgss thg context otherwise 
indica,tes. thg following terms have thg following mea,nings. 

1. Home health care provider. "Home hga,lth ca,rg providgr" 
mea,ns any business entity or subdivision thgreof. whgthgr public 
or private. proprigta,ry or not for profit. tha,t is gngaggd in 
providing a,cute. restorative.. rehabilitatiVg. ma,intgna,nce. 
prgventive or health promotion services through profgssional 
nursing or a,nother therapeutic service. such a,s physica,l thera,py. 
home hea,lth aidgs. nurse a,ssista,nts. medical socia,l work. 
nutritionist sgrvicgs. speech pa,thology sgrvices or personal ca,rg 
services. gither dirgctly or through contra,ctual agreement. in a 
client's place of residence. 

"Homg hgalth care providgr" dogs not includg a, solg practitiongr 
providing priva,te duty nursing sgrVices or other restora,tivg • 
rgha,bilita,tivg. ma,intenance. preventivg or health promotion 
sgrvicgs in a client's pla,cg of rgsidgncg: municipal en\;itigs 
providing hea,lth promotion sgrvices in a, client's pla,cg of 
rgsidgncg: or a fgderally qualifigd hgalth centgr or a rUral 
hgalth clinic as defined in 42 United Sta,tgs Code. Sgction l395x. 
subsection ea,a,} 11993) that is delivgring case mana,ggment 
services or health education in a client's place of residence. 

§9803. Exclusions 

The following a,re exempt from thg provisions of this cha,ptgr: 
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1. Hospice organizatioDs: . volunteer services. Hospice 
organizations in which seryices are proyided substantially by 
volunteers; 

2. Families. friends and neighbors. Families. friends and 
neighbors; 

3. Sole practitioners. Sole practitioners otherwise 
licensed by the State; 

4. PAYsicians. Seryices proyided directly by physicians; 

5. Elderly nutrition programs. Elderly nutrition programs; 

6. Chore services. Chore services; 

7. Phaxmacy or medical SUpply company. Any pharmacy or 
medical SUpply company that furnishes no home health seryices to 
persons in their homes except supplies; 

8. PersoDs or agencies contracting or arranging home health 
services. Anyone contracting or arranging for home health 
seryices proyided by home health care providers licensed or 
excluded under this chapter; 

9. Departments. Departments of State Goyernment; 

10. Facilities licensed pursuant to chapter 807. 
Hospitals, nursing facilities, or other facilities licensed 
pursuant to chapter B07 when the seryices are proyided to clients 
residing in those facilities. or to 6 or fewer clients at anyone 
time in their homes under a plan of care approved by the 
department or its designee when it is documented in the patient's 
record that the licensed home health care agency or agencies 
serying the patient's area: 

A. Haye indicated that they are unable to proyide those 
services;· or 

B. Agree that the plan of care is an accep~able plan. 

The plan of care must meet standards for staff qualifications and 
superyision consistent with the standards required of licensed 
home health care proyiders: 

11. Licensed boarding care facilities. Boarding care 
facilities licensed pursuant to chapters B09 and 813 when the 
seryices are proyided to' clients residing in those facilities; and 
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12. M1!l!icipal entities. Municipal departments or agencies 
or other municipal entities in their proyision of nontherapeutic 
preyentiye and promotional health educational seryices when 
persons proyiding those seryices are employed by the municipality. 

SUBCHAPTER II 

LICENSING 

§9851. LicenSe required 

A home health care proyider may not proyide home health 
seryices without haying. subject to this chapter and to the rules 
adopted by the department under this chapter, a written license 
from the department. 

. §9852. Licensure procedures 

1. IYPes of licenses. The department shall issue licenses, 
as follows. 

A. A proyisional license must be issued by the department 
to an applicant who: 

,(1) Has not preyiously operated as a home health care 
proyider or is licensed but has not operated during the 
term of that license: 

(2) Complies with all applicable laws and rules. 
except those that can only be complied with once 
clients are seryed by the applicant: and 

(3) Demonstrates the ability to comply with all 
applicable laws and rules by the end of the proyisional 
license term, 

B. The department shall issue a full license to an 
applicant who complies with all applicable laws and rules. 

c. The department may issue a conditional license if the 
proyider fails to comply with applicable laws and rules and 
in the jndgment-~ of t.he ~ommissioner the best interest of the 
public would be seryed by issuing a conditional license. 
The conditional license must specify when and what 
corrections must be made during the term of the conditional 
license, 

D. The commissioner may grant a full.' proyisional or 
conditional license under this chapter to those entities 
otherwise regulated by the State Goyernment or the Federal 
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Goyernment, if the commissioner determines that those 
regulatiQns meet the purpose and intent of this chapter. 

2. Licenses not assignable :or transferable. No license is 
assignable or transferable. A license is immediately yoid if 
ownership or control of the proyider changes. 

3. Term of license: compliance visits. Licenses must be 
issued for the following terms. 

A. The proyisiQnal license must be issued fQr a minimum 
periQd Qf 3 mQnths or a longer period. as deemed apprQpriate 
by the department, nQt to exceed 12 cOnsecutiye months. 

B. A full license must be issued for the fQIIQwing terms. 

(1) Except as prQyided in subparagraph (2). the term' 
Qf all full licenses is Qne year. 

(2) The department· shall stagger the terms Qf full 
licenses issued under this chapter SQ that the 
expiratiQn dates of those licenses allow for 
distributing the work of relicensure eyenly. 

C. The conditional license must be issued for a specific 
period, not to exceed one year, or the remaining periOd of 
the previous full license, whichever the department 
determines appropriate based on the laws and rules violated. 

D. Regardless of the term of the license. the department 
shall monitor for continued compliance with applicable laws 
and rules on at least an annual basis. 

4. Failure to CQmply with applicable laws and rules. The 
following apply to failure to comply with applicable laws and 
~ 

A. When an applicant fails to comply with applicable laws 
and rules, the department may refuse to issue or renew the 
license. 

B. If, at expiration of a full or provisional license, or 
during the term of a full license, the facility fails to 
cQmply with applicable laws and rules and, in the judgment 
of the commissioner, the best interest of the public will be 
served, the department may issue a conditional license or 
change a full license to a conditional license. 

C. Any license issued under this chapter may be suspended. 
or reyoked fQr yiolation of applicable laws and rules, 

Page 576-LR3l02(1) 

2 

4 

6 

6 

committing, permitting, aiding Qr abetting any illegal 
practices in the operation of the proyider of conduct or 
practices detrimental to the welfare of persons to whom home 
health care services are provided. When the department 
belieyes that a license should be suspended or reyoked, it 
shall file a complaint with the Administratiye Court in 
accQrdance . with Title 4, section 1153 or the Maine 
Administratiye ·Procedure Act, Title 5, chapter 375. 

10 §9853. Appeals 

12 

14 

16 

16 

20 

22 

24 

26 

26 

30 

32 

34 

36 

36 

.40 

42 

44 

46 

46 

50 

Any person aggrieyed by the department' s decision to take 
any Qf the follQwing. actions may reguest an administratiye 
hearing as prQyided by the Maine Administrative Procedure Act, 
Title 5, chapter 375: 

1. Conditional license. Issue a conditional license: 

2. Amend license. Amend or modify a license; 

3. Refuse full license. Refuse tQ issue or renew a full 
license; or 

4. Refuse provisional license. Refuse to issue a 
provisional license, 

§9854. Standards 

Standards must be developed as follows. 

1. Standards for licensing of all home health care 
entities. The commissioner shall develop standards for the 
licensing of all home health care entities. 

2 ; variation in standards. Licensing standards may vary 
according tQ the varying means and methods of providing home 
health care services, but must be cQnsistent with the purpose and 
intent of this chapter. 

3. Areas to be addressed. Home health care licensing 
standards must address the following areas: 

A, General requirements; 

B. Qualifications for prQfessiQnal persQnnel; 

C. QualificatiQns fQr paraprofessiQnal persQnnel; 

D. Treatment and seryices and their cQQrdinatiQn; 
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E. Superyision of professional and nonprofessional -
personnel: 

F. Organillational structure. including lines of authority: 

G. Clinic records; 

H. Business records: and 

I. Other aspects of home health care seryices that may be 
necessary to protect the public. 

4. Reyiew of standards. All standards are subject to 
reyiew by the joint standing committee of the Legislature haying 
jurisdiction oyer human resources matters. 

§9855. Fees 

Each application for a license under this chapter must be 
accompanied by the fee established by the department. No fee may 
be refunded. The department shall establish fees on the basis of 
a sliding fee scale reflecting yariations in size and scope of 
operations. but the fee may not exceed $300. The department 
shall charge a nonrefundable fee of $25 for any change to a 
license requiring reissuance of the full license during the term 
of the license. The change in status of a license to a 
proyisional or conditional license requires an additional fee of 
$100 payable at the time of issuance of the license. All fees 
receiyed by the department under this chapter must be paid into 
the State Treasury to the credit of the department for the 
purpose of reducing the costs of carrying out this chapter. 

§9856. Right of entry and inspection 

The department and any duly designated officer or employee 
of the department has the right to enter upon and into the 
premises of any home health care proyider who has applied for a 
license or who is licensed pursuant to this chapter at any 
reasonable time and. upon demand. has the right to inspect and 
copy books. accounts. papers. records and other documents in 
order to determine the state of compliance with this chapter and 
any rules adopted pursuant to this chapter. The right of entry 
and inspection extends to any premises and documents of proyiders 
whom the department has reason to belieye are providing home 
health seryices without a license. but no entry or inspection may 
be unreasonable or made without the permission of the owner or 
person in charge thereof. unless a warrant is first obtained from 
the District Court authorizing that entry or inspection. 

§9857. COIIIJ?liance 
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A home health care proyider that proyides seryices for which 
a license is required without obtaining a license commits a ciyil 
Yiolation and is subject to a ciyil penalty for which a 
forfeiture of $100 may be adjudged. Each day constitutes a 
separate yiolation. 

SUBCBAPTER III 

PAYMENTS TO HOME HEALTH CARE PRQVlDERS 

§9901. Comeensation for hOme health care proyiders 

As used in this subchapter. unless the context otherwise 
indicates. the following terms haye the following meanings. 

1. Home health care proyider. Notwithstanding section 
9802. "home health care proYider" means an Qrganization 
designated as a home health agency under rules of the department 
or certified by Medicare for deliyery of home health seryices. 

§990Z. Compensation 

In determining leyels of reimbursement in rate structures 
established for home health care proyiders. the department shall: 

1. Cost-based. Formulate payment rates for yarious types 
of care proyided based on the seryice costs attributable to each 
home health care proyider. as determined by standard methods 
established by the department: 

Z. Annual adjustments. Adjust rates accordingly. at least 
annually. for alternatiye programs to institutional care for 
optimal seryice delivery to eligible clients. but may not adjust 
rates so as to exceed the co'sts of nursing home care: 

3. Staff costs. Recognize the proyider's reasonable costs 
of recruiting. training and retaining qualified staff. including 
registered nurses. licensed practical nurses. certified nurse 
aides. home health aides and allied personnel: and 

4. Lim;':". Imolement this section in a manner that does 
not result in a decrease in numbers of clients or units of 
seryice. The monthly limits on costs per indiyidual rece~Y:tng 
in-home seryices as an alternatiye to institutional care must be 
at least $1, 878 for skilled leyel care and -$1, 361 for 
intermediate leyel care. 

C!JAPTER 8Z9 
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HOSPICE SERVICES 

SUBCHAPTER I 

MAINE HOSPICE COUNCIL 

§lOOOl. Maine Hospice Council established 

The Maine HQspice CQuncil is established tQ cQQrdinate a 
statewide hQspice prQgram Qf training. educatiQ'n and adVQcacy as 
a bQdy PQlitic and a public instrumentality of the State. FQr 
the purpQses Qf this chapter. "cQuncil" means the Maine HQspice 
CQuncil. 

§10002. Rule-making authority 

The cQuncil may adQpt rules as necessary in accQrdance with 
the Maine Administrative PrQcedure Act. Title 5. chapter 375. to 
carry out its responsibilities. 

§I0003. Meetings 

The cQuncil shall meet at least Qnce a year. Special 
meetings must be held as deemed necessary by the cQuncil. The 
minutes Qf all prQceedings Qf the cQuncil are public recQrds 
available and Qn file in the Qffice Qf the cQuncil. Members Qf 
the cQuncil must be cQmpensated accQrding tQ the prQvisiQns Qf 
Title S. chapter 379. 

§l0004. Council 'budget: financing: executive director 

The cQuncil shall prepare and adQpt a biennial budget fQr 
presentatiQn tQ the GQvernQr and the Legislature as a request for 
apprQpriatiQns sufficient to carry Qut its statutQry 
resPQnsibilities. The CQuncil may accept cQntributiQns Qf any 
type frQm any SQurce tQ assist it in carrying but its 
reSPQnsibilities and make arrangements regarding the 
administr'atiQn Qf these funds as may be required as a CQnditiQn 
precedent tQ the receipt Qf these funds by the Federal GQvernment 
or any other source, 

The council may employ an executive directOr who is the 
principal administrative and executive employee of the council. 
The executive directQr may hire staff as necessary tQ carry Qut 
the resPQnsibilities fQr the CQQrdinatiQn Qf all affairs Qf the 
cQuncil, including. but nQt limited tQ. the' training and 
educatiQn Qf VQlunteers. health care prQfessiQnals and the 
general public. The executive directQr is also responsible for 
advocacy on behalf of cQmmunity hospices throughQut the State. 
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The executive director may obtain office space. gQQds and 
services as required to carry Qut these resPQnsibilities. 

CHAPTER 831 

MEDICAL RECORDS 

§IOIOI. Patient access to hospital medical records 

1. Access. If a patient of a facility licensed as a 
hospital by the State. after discharge from the hQspital. submits 
a written request for copies of the patient's medical recQrds. 
the copies shall. if available. be made available within a 
reasonable time unless, in the opinion of the hospital, it would 
be detrimental tQ the health Qf the patient to Qbtain the 
records. If the hosl?ital is of the QpiniQn that release Qf the 
recQrds to the I?atient WQuld be detrimental to the health Qf the 
I?atient. the hQspital shall advise the I?atient that cQpies Qf the 
recQrds will be made available to the patient's authQrized 
representative UI?Qn presentatiQn Qf a I?rQl?er authQrizatiQn signed 
by the patient. 

2. Representatiye. If an authQrized rel?resentative fQr a 
patient requests. in writing. that a hQspital prQvide the 
authQrized representative with a CQI?Y Qf the patient's medical 
recQrds and presents a PrQper authQrizatiQn frQm the patient fQr 
the release Qf the infQrmatiQn. cQl?ies must be ·prQvided tQ the 
authQrized representative within a reaSQnable time, 

3. Costs. ReaSQnable CQsts incurred by the hQspital in 
making and I?rQviding cQpies Qf medical recQrds must be bQrne by 
the requesting persQn and the hQspital may require I?ayment priQr 
tQ resl?Qnding tQ the request. 

§IOI02. Patient access to treatment records: health care 
practitioners 

1. DefinitiQns. As used in this sectiQn. unless 
context otherwise indicates, the fQllQwing terms have 
fQllowing meanings. 

the 
the 

A, UHealth care practitioner" has the sarne meaning as in 
Title 24. sectiQn 2502. "Health care practitiQner" alsQ 
includes "licensed clinical social workers" as defined in 
Title 32. chapter 83 and "marriage and family therapists" 
and "prQfessiQnal counselors" as defined in Title 32. 
chapter 119. 
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Bt "Treatment records" means all records relating to a 
patient's diagnosis and treatment, including x rays, 
performed by a health care practitioner. 

2. Access. Upon written consent of the person to whom 
copies of records must be released pursuant to this section, a 
health care practitioner shall release copies of all treatment 
records of a patient or a narratiye containing all releyant 
information in the treatment records. The health care 
practitioner may exclude from the copies of treatment recorde 
released any personal notes that are not directly related to the 
patient'e paet or future treatment. The copiee or narratiye must 
be released to the designated person within a reasonable time. 

If the practitioner belieyes that release of the recorde is 
detrimental to the health of the patient, the practitioner ehall 

. adyiee the patient that copiee of the treatment recorde or a 
narrative containing all relevant information in the treatment: 
records will be made ayailable to the patient's authorized 
representative upon presentation of a written authQrization 
signed by the patient. The copies or narratiye must be released 
to the authorized representatiye within a reasonable time. 

3. Person receiving the records. Except as otherwise 
proyided in this section, the copies or narrative specified in 
subsection 2 must be released to: 

A. The person who is the subject of the treatment record, 
if that person is 18 yeare of age or older and mentally 
competent; 

B. The parent. guardian ad litem or legal guardian of the 
person who is the subject of the record if the person is a 
minor, or the legal guardian if the person who is the 
subject of the record is mentally incompetent; or 

c. The designee of a durable medical power of attorney, if 
the person who is the subject of the record is· incompetent 
and executed such an instrument. 

4. Minors. This section does not affect the right of 
minore to haye their treatment records treated confidentially 
pursuant to the proyisions of Title 19, chapter 18. 

5. HIY test. Release of information regarding the HIV 
infection etatus of a patient is goyerned by Title 5, section 
19203-D. 

6. Hospital records. Release of treatment records in 'a 
hospital Ie goyerned by the proyisions of section 10101. 
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7. Retention of reGorde • This section does not alter the 
existing law or ethical obligations of a health care practitioner 
with respect to retaining treatment records. 

8. Costs. Wheneyer a health care practitioner furniehes 
requested copies of a patient's medical record or a medical 
report to the patient under this section. the charge for the 
copies or the report may no~ ;xceed.the re~sonable cost~ ~ncurred 
by the health care pract1t1oner 1n mak1ng and proY1d1ng the 
copies or the report. 

9. Violation. A pereon who willfully violates this section 
commits a ciyil yiolation for which a forfeiture of not more than 
$25 may be adjudged. Each day that the treatment records or 
narratiye ie not released after the reasonable time specified in 

. subsection 2 constitutes a separate violation, up to a maximum 
forfeiture of $100. 

CHAPTER 833 

/IEALTB CARE PRACTITIONER SELF-REFERID\LS 

§10201. Short title 

This chapter may be known and cited as the "Health Care 
Practitioner Self-referral Act." 

§10202. Legislatiye finding 

The Legislature finds that referral of patients by a health 
care practitioner to a facility in which the referring health 
care practitioner haS an inyestment interest may present a 
potential conflict of interest, that could be harmful to the 
public health or welfare. 

§l0203. Applicability 

Thie chapter appliee to referrals for health seryicee made 
on or after January 1. 1994. However, if a health care 
practitioner acquired an inyestment interest in a facility before 
January 1, 1993. thi~ chanter does not annly to referrals by that 
health Care practitioner to that facility befo~e January 1, 1997. 

§l0204. Definitions 

As used in thi~ chapter, unless the context otherwise 
indicates, the following terms haye the following meanings. 

1. Bureau. "Bureau" means the Bureau of Insurance, 
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2. Facility. "Facility" means any sole proprietorship, 
partnership, firm, corporation or other business that provides 
health services. 

3. Group practice. "Group practice" means a group of 2 or 
more health care practitioners legally organized as a 
partnership, professional corporation', nonprofit corporation or 
similar association in which: 

A. Each health care practitioner who is a member, an 
employee or an independent contractOr of the group provides 
substantially the full range of services that the health 
care practitioner routinely provides, including 
consultation, diagnosis or treatment, through the use of 
office space, facilities, equipment or personnel of the 

.9I.Q..l!!U. 

B. The services of the health care practitioners are 
provided through the group and payments received for health 
services are treated as receipts of the group: and 

C. The overhead expenses and the income from the practice 
are distributed by methods previously determined by the 
.9I.Q1!!!.... 

4. Health care practitioner. "Health care practitioner" 
means an individual regulated under the laws of this State to 
provide health services. "Health care practitioners" include, 
without limitation, acupuncturists, chiropractors, dentists, 
dental hygienists, nurses, occupational therapists, optometrists, 
pharmacists, physical therapists, physicians including allopathic 
and osteopathic physicians, physician assistants, podiatrists, 
psychologists, clinical social workers, speech therapists and 
aUdiOlogists or hearing aid dealers and examiners, 

5. Health services. "Health services" means diagnosis, 
treatment and rehabilitative services for an injured, disabled or 
sick person. 

6. Immediate family member. tlImmediate family member" 
means a health care oractitioner's oarent, spouse, child or 
child's spouse. 

7. Investment interest. "Investment interest" means an 
equity or debt security issued by a facility, inCluding, without 
limitation, shares of stock in a corporation, units or other 
interests in a partnership, bonds, debentures, notes or other 
equity interests or debt instruments, except that investment 
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interes~ does not include interest in a hospital licensed under 
state law. 

8. Investor. "Investor" means an individual who owns, 
whose immediate family owns or who directly or indirectly owns a 
controlling interest in another facility that owns an investment 
interest in a,facility that provides health. services. 

9. Office practice. "Office practice" includes the 
facility or facilities at which a health care practitioner, on a 
regular basis, provides or supervises the provision of 
professional health services to individuals, 

10. Referral. "Referral" means a referral of a patient for 
health services, including, without limitation: 

A. The forwarding of a patient by one health care 
practitioner to another health care practitioner or a 
facility outside the health care practitioner's office 
practice or group practice that provides health services; or 

B. The establishment by a health care practitioner of a 
plan of care outside the health care practitioner's office 
practice or group practice that includes the provision of 
any health services . 

§10205. Prohibited referrals and claims for payment 

1. Prohibited referrals. A health care practitioner may 
refer a patient to an outside facility in which that health care 
practitioner is an investor only if that health care practitioner 
directly provides health services within the facility and will be 
personally involved with the provision of care to the referred 
patient. 

2. Exemption. Referrals by a health care practitioner are 
exempt from this chapter if the bureau determines that there is 
demonstrated need in the community for the facility and 
alternative financing is not available. Demonstrated need in the 
community for the facility exists when: . 

A. There is no facility of reasonable quality that provides 
appropriate service: 

B. Use of existing facilities is onerovs or creates too 
great a hardship for patients: 

C. The facility is formed to own or lease medical equipment 
that replaces obsolete or otherwise inadequate equipment in 
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" , 

or under the control of a hospital located in a federally 
designated health manpower shortage area: or 

D. The facility meets other standards established by rule 
by the bureau, including a standard allowing the bureau to 
determine whether the fees charged for the health services 
are competitive with fees charged for those services outside 
the community.· "Community" must be defined by rule by the 
bureau. The following requirements must be met to be exempt 
under this section. 

(ll Individuals who are not in a position to refer 
patients to a facility must be given a bona fide 
opportunity to invest in that facility on the same 
terms as those offered a referring health Care 
practitioner. 

(2) A health care practitioner who invests may not be 
required or encouraged to make referrals to the 
facility or otherwise generate business as a condition 
of becoming or remaining an investor. 

(3) The facility must market or furnish its services 
to investors who are referring health care 
practitioners and to other investors on equal terms. 

(4) The facility may not loan funds or guarantee loans 
for health care practitioners who are in a position to 
refer patients to that facility. 

(5) The income on the health care practitioner's 
investment must be tied to the health care 
practitioner' s equity in the facility rather than to 
the volume of referrals made. 

(6) An investment contract between the facility and 
the health care practitioner may not include a covenant 
or noncompetition clause that prevents a health care 
practitioner from investing in other facilities. 

(7) When making a referral, a health care practitioner 
shall disclose to the patient being referred to the 
facility that health care practitioner's investment 
interest in that facility. If alternative' facilities 
are reasonably available, the health care practitioner 
shall provide the patient with a list of alternative 
facilities. . The health care practitioner shall inform 
the patient that the patient has the option to use an 
alternative facility and the patient will not be 
treated differently by the health care practitioner if 
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the patient chooses to use another facility. This 
subparagraph applies to all investors who are health 
care practitioners, including those who provide direct 
care or services for their patients in facilities 
outside their office practice. 

(o) 'If a 3rd-party' payor requests l.nformatiQn 
regarding a health care practitioner' s invest;.ment 
interest, that information must be disclosed. 

(9) The facility shall establish an internal 
utilization review program. 

(10) If a health care practitioner's' financial 
interest in a facility is incompatible with a referred 
patient's interest. the health care practitioner shall 
make alternative arrangements for that patient's care. 

The bureau shall make its determination on a request for an 
exemption within 90 days of a completed written request. 

3. Excgption. It is not a violation of this chapter for a 
hgalth care practitioner to refer a patient to a publicly traded 
facility in which that health care practitioner has an investment 
intgrest if: 

A. The facility is listed for trading on the New York Stock 
Exchange or on the American Stock Exchange or is a national 
market system security tradgd under an automated interdealer 
quotation system operated by the National Association of 
Securities pealers: 

B. The facility, at the end of its most recent fiscal year, 
had total net assets of at least $50,000,QOO related to the 
furnishing of health services: 

C. Investment interest obtained after the effective date of 
this chapter is traded on the exchanges listed in paragraph 
III 

p. The facility markets or furnishes its services to 
inYElstors who are referring hElalth carEl practitionElrs and to 
other hElalth care practitioners on Elqual tElrms: 

E. All stock held in that facility, including stock hElld in 
thg prEldElcElssor privately hElld facility, is of onEl class 
without preferenti.al treatmElnt as to status or remuneration:' 
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F. The facility does not loan funds or guarantee loans for 
health care practitioners who are in a position to make 
referrals to a facility: 

G. The income on the health care practitioner' s inyestment 
is tied to the health care practitioner' s equity in the 
facility rather than to the yolume of referrals made: and 

H. The inyestment interest does not exceed 1/2 of l~ of the 
facility's total equity. 

4. Compelling practitioner. A health care practitioner may 
not compel or coerce, or attempt to compel or coerce. any other 
health care practitioner to violate any proyision of this chapter. 

5. Third-party referrals. A health care practitioner may 
not participate in any arrangement or plan that is designed to 
eyade the prohibitions in this chapter by using a 3rd party to 
redirect referrals that are prohibited under subsection 1 if the 
3rd party was not inyolyed in the referral. 

6. Alternate facilities. If compliance with the community 
need and alternatiye financing criteria is not practical. the 
health care practitioner shall identify to the patient reasonably 
ayailable alternatiye facilities. The bureau, by rule, shall 
designate when compliance is not practical. 

7. Bureau opinion. Health care practitioners may request 
that the bureau render an adyisory Op1n10n as to whether a 
referral to an existing or proposed facility under specified 
circumstances yiolates the proy1s1ons of this chapter. The 
bureau's OP1n10n is presumptiyely correct as to whether the 
proyisions of this chapter are yiolated. 

8. Health organizations; Notwithstanding any other 
proY1s1on of this chapter, a health care practitioner may refer a 
patient who is a member of a health maintenance organization or a 
preferred proyider organization licensed in this State for health 
seryices to a facility outside that health care practitioner' s 
office or group practice in which that health care practitioner 
is an investor when the referral is made pursuant to a contract 
with the organization. 

§I0206. Penalties 

A facilit;y or a health care pract;it;ioner t;hat; makes or 
causes t;o be made a referral prohibit;ed under ~ection 10205 or 
presents or causes to' be presented a bill or claim for seryice 
that; t;he faci li t;y or healt;h care practitioner knows or should 
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know is prohibited by section 10205 is subject to a ciyil penalty 
of no more than $2.000 fot each referral. bill or claim. 

A yiolation of t;his chapter by a health care pract;itioner or 
a facility is grounds for disciplinary action by the applicable 
licensing body. 

§I0207. Rulemating. 

The bureau shall implement t;his chapter pursuant to rules 
adopted in accordance with the Maine Administratiye Procedure 
Act;. The rules must; include but; are not; limited to: 

1. Ai!ministration. Standards and procedures for the 
administration of this chapter: 

2. ExceptioDs. Procedures and criteria for exceptions to 
the prohibitions set forth in section 10205: 

3. Compliance. Procedures and criteria for determining 
pract;ical compliance with t;he community needs and alt;ernatiye 
financing crit;eria in section 10205: 

4. Complete Qpinion. Procedures and criteria for 
determining when a written request for an opinion set; forth in 
sect;ion 10205 is complet;e: and 

5. Applicability. Procedures and crit;eria for advising 
health care practitioners of the applicability Qf this chapter to 
pract;ices pursuant; to writ;ten requests. 

CHAPTER 835 

CERTIFICATE OF NEED 

SUBCHAPTER I 

GENERAL PRQVISIONS 

§I0301. Sort title 

This chapter may be cit;ed as t;he "Maine Cert;ificat;e of Need 
Act of 1978. " 

§I0302. DeclaratiQn Qf findings and pu~oses 

1. Findings. The Legislature finds that unnecessary 
construct;ion or modification of health care facilities and 
duplication of healt;h seryices are substantial fact;ors in the 
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cost of health care and the ability of the public to obtain 
necessary medical services. 

2. PUxP0ses. The purposes of this chapter are to: 

A. Promote effectiye health planning; 

B. Assist in ,proyiding quality health care at the lowest 
possible cost; 

C. Ayoid unnecessary duplication in health facilities and 
health seryices and ensure that only those facilities that 
are needed will be built or modified: 

D. Ensure that state funds are not used to support 
unnecessary capital expenditures made by or on behalf of 
health care facilities; 

E. Proyide an orderly method of resolying questions 
concerning the need for health care facilities and health 
seryices that are proposed to be deyeloped; 

F. Permit consumers of health seryices to participate in 
the proceSs of determining the distribution. quantity, 
quality and cost of these seryices; and 

G. Provide for a certificate of need program that meets the 
requirements of the National Health Planning and Resources 
Development Act of 1974, Public Law 93-641 and its 
accompanying regulations. 

32 §10303. Definitions 
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As used in this chapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. Ambulato!:::Y surgical facility. "Ambulatory surgical 
facility" means a facility, not part of a hospital. that proyides 
surgical treatment to patients not requiring hospitalization, 
This term does not include the offices of priyate physicians or 
dentists, whether in individual or group practice. 

2. Annual operating costs. For purposes of section 10351, 
subsection 6, paragraph B, "annual operating costs'" means the 
total incremental costs to the institution that are directly 
attributable to the addition of a ne~ health service. 

3. Appropriately capitalized expenditures. "Appropriately 
capitalized expenditures" means those expenditures that would be 
capitalized if the project were implemented. 
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4. Capital expenditure. "Capital expenditure" means an 
expenditure, inclu?i?g. a force account expenditure or 
predevelopment act1V1t1es, that under generally accepted 
accounting principles is not' properly chargeable as an expense of 
operation and maintenance and includes capitalized interest on 
borrowed funds and the fair market yalue of any property or 
equipment that is acquired under lease or' comparable arrangement 
or by donation. 

5. Col!!!!!ission. "Commission" means the Maine Health Care 
Finance Commission established pursuant to chapter 837. 

6. ConstructioD. "Construction," when used in connection 
with "health Care facility," means the establishment, erection, 
building, purchase or other acquisition of a health care facility. 

7. Department. "Department" means the pepartment of Health 
and Deyelopmental Services, but does not include the Certificate 
of Need Adyisory Committee within the department. 

8. Development. tlDeyelopment," when used in connection 
with "health seryices,1I means the undertaking of those activitieS 
that on their completion will result in the offering of a new 
health seryice to the public. 

9. Expenditure minimum for annual operating costs. The 
"expenditure minimum for annual operating costs" is: 

A. For services commenced between January 1 and December 
31, 1983, $125,000 for the 3rd fiscal year, including a 
partial first year: 

B.' For services commenced between January 1 and December 
31, 1984, $135,000 for the 3rd fiscal year, including a 
partial first year; 

C. For services commenced between January 1 and December 
31. 1985, $145,000 for the 3rd fiscal year, including a 
partial first year; and 

D,' For services commenced after pecember 31, 1985, $155,000 
for the 3rd fiscal year, including a partial first year. 

10. Generally accepted accounting principles. "Generally 
accepted accounting principles" means accounting principles 
approyed by the American Institute of Certified Public 
AccountantS. 
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11. Health care facility. "Health care facility" means any 
facility. whether public Qr priyate. prQprietary Qr nQt fQr 
prQfit. reguired tQ Qbtain a certificate Qf need in accQrdance 
with federal laws and regulatiQns under the NatiQnal Health 
Planning and ResQurces DeyelQpment Act Qf 1974. Qr any amendment. 
and includes hQspitals. psychiatric hQspitals. tuberculQsis 
hQspitals. skilled nursing facilities. kidney disease treatment 
centers including free standing hemQdialysis units. intermediate 
care facilities. rehabilitatiQn facilities. ambulatQry surgical 
facilities. hQme" health care prQyiders and health maintenance 
QrganizatiQns. The term dQes nQt apply tQ any facility Qperated 
by religiQus grQUps relying sQlely Qn spiritual means thrQugh 
prayer fQr healing. 

12. Health mainteDance organization. "Health maintenance 
QrganizatiQn" means a public Qr priYate QrganizatiQn that: 

A, Provides or otherwise makes available to enrolled 
participants health care seryices. including at least the 
follQwing basic health services; usual physician seryices, 
hQspitalizatiQn. labQratQry. x-ray. "emergency and preyentiye 
health services and out-of-area coverage; 

B. Is cQmpensated. except fQr cQpayments. fQr the prQyisiQn 
Qf the basic health seryices tQ enrQlled participants Qn a 
predetermined periQdic rate basis: and 

C. PrQyides physicians' seryices primarily thrQugh 
pbysicians whQ are either emplQyees Qr partners Qf the 
QrganizatiQn Qr thrQugh arrangements with individual 
pbysicians Qr Qne Qr mQre grQUps Qf physicians. 

13. Health services. "Health serviCes II means Clinically 
related seryices that are diagnQstic. treatment Qr rehabilitatiye 
seryices. and includes alcQhQl and drug abuse and mental bealth 
services. 

14. HQme health care prQyider. "HQme health care prQyider" 
means any business entity or subdivision thereof, whether public 
Qr priYate. prQprietaryQr nQt fQr prQfit. tbat is engaged in 
providing' acute. restorative, rehabilitative, maintenance, 
preyentiye Qr health prQmQtiQn services thrQugh prQfessiQnal 
nursing and at least Qne Qther therapeutic seryice. such as 
pbysical therapy. QccupatiQnal therapy. speecb pathQIQgy. bQme 
bealth aides. nurse assistants. medical sQcial wQrk and 
nutritiQnist seryices. eitber directly Qr thrQugh CQntractual 
agreement. in a client's place Qf residence. This term dQes nQt 
apply tQ any sQle p~actitiQner prQyiding priyate duty nursing 
services or other restorative. rehabilitative, maintenance, 
preyentiye Qr health prQmQtiQn seryices in a client's place Qf 
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residence. In additiQn. this term dQes nQt apply tQ hQspitals. 
skilled nursing facilities Qr intermediate care facilities 
prQviding in-hQme services exempt frQm licensure under sectiQn 
9803. subsectiQn 10, 

15. Hospital. "Hospital" means an institution that 
primarilY prQyides tQ inpatients by Qr under the superyisiQn Qf 
physicians. diagnQstic services and therapeutic seryices fQr 
medical diagnQsis. treatment and care Qf injured. disabled Qr 
sick persQns Qr rehabilitatiQn services fQr the rehabilitatiQn Qf 
injured. disabled Qr sick perSQns. Tbis term alsQ includes 
psychiatric and tuberculQsis hospitals. 

16. Intermediate care facility. "Intermediate care 
facility" means an institution that provides, on a regular basis, 
health-related care and services to individuals who do not 
reguire tbe degree Qf care and treatment that a hQspital Qr 
skilled nursing facility is designed tQ proyide. but whQ because 
of their mental Qr physical cQnditiQns rem.lire healtb related 
care and seryices abQye tbe leyel Qf rQQm and bQard. 

11. Major medical equipmeDt.. "Major medical equipment If 
ineans a single unit Qf medical equipment Qf a single system Qf 
cQmpQnents with related functions that is used tQ proyide medical 
and Qtherbealth seryices and tbat CQsts $300.000 Qr mQre. This 
term dQes nQt include medical equipment acguired by Qr Qn behalf 
Qf a clinical labQratQry tQ prQyide clinical labQratQry seryices. 
if the clinical labQratQry is independent Qf a physician's Qffice 
and a hQspital and has been determined under tbe United States 
SQcial Securit;y Act;. Title XVIII. t;Q meet; t;be requirements Qf 
Sect;iQn 1861 (5). paragraphs 10 and 11 Qf t;hat; Act. In 
det;ermining whether medical equipment cost;s mQre t;han $300. O~~. 
the CQst Qf st;udies. suryeys. designs. plans. wQrking drawings. 
specifications and other activities essential to acquiring the 
eguipment; must; be included. If t;he eguipment; is acguired fQr 
less t;han fair market; yalue. t;be t;erm "CQst;,; includes the fair 
market; yalue. 

18. Modification. "Modification" means t;he alt;erat;iQn. 
improvement, expansion, extension, renovation or replacement Qf a 
healt;h care facility Qr healt;h maint;enance organization or 
pQrt;iQn t;bereQf. inclUding initial eguipment; 
'replacement; Qf eguipment; Qr exist;ing buildings. 

thereQf and tbe 

19. Obligation. An "Qbligat;iQn" fQr a capital expendit;ure 
is cQnsidered t;Q be incurred by Qr Qn behalf Qf a healt;b care 
facilit;y: 

A. When aCQnt;ract;. enfQrceable under Maine law. is ent;ered 
int;Q by Qr on behalf Qf t;be healt;b care facilit;y fQr t;he 
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1, •• 

construction, acquisition, lease or financing of a capital 
JWilll.. 

S. When the governing board of the health care facility 
takes formal action to commit its own funds for a 
construction project undertaken by the health care facility 
as its own contractor: or 

C. In the case of donated property, on the date on which 
the gift is completed under applicable Maine law. 

20. Offer. "Offer," when used in connection with "health 
services," means 'that the health care facility or health 
maintenance organization holds itself out as capable of providing 
or having the means to provide a health service. 

21. Person. "Person tf means an individual, trust or estate, 
partnership, corporation, including associations, joint stock 
companies and insurance companies. the State or a political 
subdivision or instrumentality, including a municipal corporation 
of the State, or any other legal entity recognized by state law. 

22. Predevelopment activities. uPredeveloJ?ment activities" 
meanS any apprQpriately capitalized expenditure by or on behalf 
of a health care facility made in preparation for the offering or 
development of a new health serVice' for which a certificate of 
need would be required and arrangements or commitments made for 
financing the Qffering or development of the new health service: 
and includes site acquisitions, surveys, studies, expenditures 
for architectural designs, plans, working drawings and 
speci f icatiQns. 

23. Project. "Project" means any acquisition, capital 
expenditure, new health servicer termination or change in a 
health service, predevelopment activity or other activity that 
requires a certificate of need under section 10351. 

24. Rehabilitation facility. "Rehabilitation facility" 
means an inpatient facility that is operated for the primary 
purpose of assisting in the rehabilitation of disabled persons 
through an integrated program of me?ical and o~h~r services that 
are provided under competent pCQfess1Qnal StlperU'ls.lQn~ 

25. Secretary. "Secretary" means the United States 
Secretary of Health and Human Services and any other officer or 
employee of the United States Department of Health and Human 
Services to whom the authority involved may be delegated. 

26. Sldlled nursing facility. "Skilled nursing facility" 
means an institution or a distinct part of an institution that is 
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primarily engaged in providing to inpatients skilled nursing care 
and related services for patients who require medical or nursing 
care, or rehabilitation services for the rehabilitation of 
injured, disabled or sick persons. 

27. State Health Coordinating Council. "State Health 
Coordinating Council" means the entity established by th~ 
Governor in accordance with the provisions of section 1524 of the 
National Health Planning and Resources Developmeht Act of 1974. 

28. State health plan. "State health plan" means the plan 
prepared annually by the State Health Coordinating Council after 
consideration of the preliminary state health plan prepared by 
the department. 

§10304. Remedy 

Any person aggrieved by a final decision of the department 
made under the provisions of this chapter is entitled to review 
in accordance with Title 5, chapter 375, s'ubchapter VII. A 
decision of the department to issue a certifiCate of need or to 
deny an application for a certifiCate of need is not considered 
final until the department haS taken final action on a request 
for reconsideration under section 10360. 

A decision by the department is not final where opportunity 
for reconsideration under section 10360 exists with respect to 
matters involving new information or changes in cirqumstances! 
Where new information or changes in circumstances are not alleged 
by the aPpliCant or other person aggrieved by the decision, a 
person aggrieved by a decision of the department may, at its 
OPtion, seek recOnsideration under section 10360 or· may seek 
direct judicial review under this section, 

In civil actions involving competitive reviews of proposals 
to construct new nursing home beds, the court shall require the 
Party seeking jUdicial review to give security in the amount the 
CQurt deems proper, for the payment of costs and damages incurred 
Qr suffered by any other party who is found to have been 
wrongfully delayed or restrained from proceeding to implement the 
certificate of need, provided that for good cause shown and 
recited in the order, the court ma,y "aive the giving of securIty. 
A surety upon a bond or undertaking under this pa,ragraph submits 
to the jurisdiction of the court and irrevocably a,ppoints the 
clerk of the court as the surety's agent upon whom a,ny papers 
a,ffecting the surety's liabi Ii ty on the bond or underta,king ma,y 
be served. The surety's lia,bility may be enforced on motion 
without the necessity of a,n independent action. The motion and 
any notice of the motion the court prescribes ma,y be served on 
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the clerk of the court who shall forthwith mail copies to the 
persons giying the security if their addresses are known. 

§10305. Rules 

The department shall adopt any rules. standards. criteria or 
plans that are necessary to carry out the provisions and purposes 
of this chapter. The department shall. to the extent applicable. 
take into consideration recommendations contained in the state 
health plan as approyed by the Governor. The department shall 
proyide public notice and hearing on all proposed rules. 
standards. criteria. plans or schedules pursuant to Title 5. 
chapter 375. The department may accept any federal fundll to be 
used for the purposes of carrying out this chapter. 

§10306. Public information 

The general public may haye reasonable access to all 
applications reyiewed by the department and to all other written 
material pertinent to its reyiew of these applications. The 
department shall prepare and publish at least annually a report 
on its actiyities conducted pursuant to this chapter. 

§l0307. Conflict of interest 

In addition to the limitations of Titile 5, section '18, a 
member or employee of the department or Certificate of Need 
A.dvisory Committee who has a substantial economic or fiduciary 
interest that would be affected by a recommendation or decision 
to issue or deny a certificate of need, or who has a close 
relative or economic associate whose interest would be so 
affected may not participate in the reyiew. recommendation or 
decision-making process with respect to any application for which 
the conflict of interest exists. 

§10308. Withholding of license 

A new health care facility. as defined in section 10303, may 
not obtain a license under the applicable state law. if the 
facility has not obtained a certificate of need as required by 
this chapter. The license of a facility does not extend to 
include or otherwise allow the deliyery of any ~ervices, the u~e 

of any equipment that has been acquired, the use of any portion 
of a facility or any other change for which a certificate of need 
as required by this chapter has not been obtained, Any 
unauthorized delivery of services. use of equipment or portion of 
a facility, or other change is a yiolation of the respective 
chapter under which the facility is licensed. 

§10309. Withholding of funds 
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A health care facility or other proyider is not eligible to 
apply for or receive any reimbursement. payment or other 
financial assistance from any state agency or other 3rd party 
payor, either directly or indirectly, for any capital expenditure 
or operating costs attributable to any project for which a 
certificate of need as required by this chapter has not been 
obtained. For the purposes of this section, the department shall 
determine the eligibility of a facility to receive reimbursement 
for all projects subject to the proyisions of this chapter. 

§103l0. Injunction 

The A.ttorney General. upon the request of the department. 
shall seek to enjoin any project for which a certificate of need 
as required by this chapter has not been obtained. and shall take 
any other action appropriate to enforce this chapter. 

§10311. Penalty 

Whoever violates any PrOY1S10n of this chapter or any rate. 
rule or regulation established under this chapter is subject to a 
civil penalty payable to the State of not more than $5.000 to be 
recoyered in a ciyil action, The department may hold these funds 
in a special revenue account which must be used only to support 
certificate of need reviews. including hiring expert analysts on 
a short-term consulting basis. 

SUBCHAPTER II 

CERTIFICA.TE OF NEED PROCESS 

§10351. Certificate of need reqyired 

A. person may not enter into any commitment for financing a 
project that requires a certificate of need or incur an 
obligation for the project without haying sought and received a 
certificate of need, except that this prohibition does not apply 
to commitments for financing conditioned upon the receipt of a 
certificate of need or to obligations for predeyelopment 
actiyities of less than $150.000 for health care facilities other 
than hosoitals or $250.000 for hos~ 

Except as proyided in sections 10353 and 10354. a 
certificate of need from the department is required for: 

1. AcquiSition by lease. donation. transfer. A.ny 
acquisition by or on behalf of a health care facility under lease 
or comparable arrangement or through donation. that would haye 
required reyiew if the acquisition had been by purchase: 
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2. Acquisitions of certain major medical equipment. 
Acquisitions of major medical equipment with a cost of $1.000.000 
or more. There is a waiver for the use of major medical 
equipment on a temporary basis as provided in section 10356. 
subsection 4: 

3. Acquisitions of major medical equipment with a cost in 
the aggregate of Sl.OOO.OQQ or more. Acquisitions of major 
medical equipment with a cost in the aggregate of $1. 000. OOQ or 
more by ambulatory surgical centers. independent cardiac 
catheterization centers, independent radiologic service centers 
and centers prOViding endoscopy. sigmoidoscopy. colonoscopy or 
other similar procedures associated with gastroenterology: 

4. CQpital e~enditures. The Obligation by or on behalf of 
a health care facility. except a skilled or intermediate care 
facility or hospital. Of any capital expenditure of $350.000 or 
more. Intermediate care and skilled nursing care facilities have 
a threshold of $500.000. except that any transfer of ownerShip is 
reviewable: 

5. Hospital capital e~nditures. The obligation. by or on 
behalf of a hospital. of any capital expenditure of $1.000.000 or 
more. except that: 

A. A capital expenditure for the purpose of acqu1r1ng major 
medical equipment is reviewable only to the extent provided 
in subsection 2: and 

B. Any transfer of ownership of a hospital is reviewable: 

6. Nev health services. The Offering Or development Of any 
new health service. For purposes of this section. "new health 
services" includes only the following: 

A. The obligation of any capital expenditures by or on 
behalf of a health care facility that is associated with the 
addition Qf a health service that was not offered on a 
regular basis by Qr on behalf of the facility within the 
12-mQnth period prior to the time the services would be 
offered: 

B. The additiQn of a health service that is to -be Qffered 
by or Qn behalf of a health care facility that was not 
offered on a regular basis by or on behalf Of the facility 
within the 12-month period prior to the time the services 
would be offered. and that. fQr the 3rd fiscal year of 
operation. including a partial first year. following 
addition of that -service, absent any adjustment for 
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inflation. is projected to entail annual operating costs Of 
at least the expenditure minimum for annual operating costs: 
lil: 

C; The addition of a health service that falls within a 
category of health services that are subject to review 
regardless Qf capital expenditure or Qperating CQst and that 
the department -has defined thrQugh rules adQpted pursuant tQ 
section 10305, based on recommendatiQns from the State 
Health CQordinating Council: 

7. Termination of a health service. The QbligatiQn Qf any 
capital expenditure by Qr on behalf of a health care facility 
other than a hospital that is associated with the termination of 
a health service that was previQusly offered by Qr Qn behalf of 
the health care facility: 

11. Changes in bed complement. Any change in the existing 
bed complement of a health care facility other than a hospital: 

9. Increases in licensed bed capacity of a hospital. Any 
change in the existing bed complement Of a hQspitaL in any 
2-year period. that: 

A. Increases the licensed or certified bed capacity of the 
hospital by more than 10% or more than 5 beds. whichever is 
less: Or 

B. Increases the number Of beds licensed or certified by 
the department to provide a particular level of care by more 
than 10% Qf that number or more than 5 beds. whichever is 

~ 

10. Predevelopment activities. Any apprQpriately 
capitalized expenditure of $150.000 or more Qr. in the case of 
hQspitals. $250.000 Qr more for predeve10pment activities 
proposed to be undertaken in preparatiQn for any project that 
would itself require a certificate of need: 

11. Nev health care facilities. The construction. 
development or other establishment of a new health care facility. 
subject to the following limitations: 

A. Except as provided in paragraph B. the department shall 
review certificate of need applications, including business 
plans, for home health care providers only to determine 
whether the Provider is fit, willing and able to provide the 
proposed services at the proper standard Qf care as provided 
in section 10359, subsection 1, paragraph A. The department 
shall establish a reduced filing fee for home health care 
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providers whose applications are reviewed under this 
paragraph. 

B. The department shall review an application for a home 
health care provider to determine its compliance with· all 
the reguirements of section 10359. subsection 1 if the 
application involves: 

(1l A business plan that forecasts 3rd-year operating 
costs exceeding $500,000; or 

(2) A transfer of ownership of an existing home health 
care provider; and 

12. Other circumstances. In the following circumstances: 

A. Any proposed use of major medical eguipment to serve 
inpatients of a hospital, if·the eguipment is not located'in 
a health care facility and was acguired without a 
certificate of need, except acquisitions waived under 
section 10358, subsection 4; or 

B. If a person adds a health service not subject to review 
under SUbsection 6, paragraph A or C and that was not deemed 
subject to review under subsection 6, paragraph B at the 
time it was established and that was not reviewed and 
approved prior to establishment at the reguest of the 
applicant, and its actual 3rd fiscal year operating cost, as 
adjusted by an appropriate inflation deflator adopted by the 
department, after consultation with the commission, exceeds 
the expenditure minimum for annual operating cost in the 3rd 
fiscal year of operation following addition of these, 
services, 

§10352. Subsequent review 

If a certificate of need has been issued, and changes occur 
as specified in this section, a subseguent review is reguired. 

I. Criteria for subseqpent reyiew. The following 
actiyities reguire subseguent reyiew and approval. if the 
department hal< previous Iv issued a certificate of need and if 
within one year after the approved actiyity is undertaken: 

A. There is a significant change in financing; 

B. There is a change affecting the licensed or certified 
bed capacity as approyed in the certificate of need: 
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C. There is a change inyolying the addition or termination 
of the health services proposed to be rendered by the 
facility: 

D. There is a change in the site or the location of the 
proposed facility: or 

E. There is a, substantial change proposed in the design of 
the facility or the type of construction. 

2. Procedures for subsequent reyiew. Any person proposing 
to undertake any activity regu~p,ng subseguent review and 
approyal shall fUe with the department. within 30 days of the 
time that person first has actual knowledge of the circumstances 
reguiring subseguent reyiew, a notice setting forth the following 
information: 

A. The nature of the proposed change: 

B. The ratiOnale for the change including, if appropriate, 
an explanation of why the change was not set forth in the 
original application or letter of intent; and 

C. Other pertinent details subject to the procedures and 
criteria set forth in section 10359. 

The department shall, within 30 days of recfj1ipt of the 
information, advise that person in writing whether the proposed 
change is approved. If not approyed, the application must be 
treated as incomplete and reviewed in accordance with the 
application procedures in section 10356, subsection 4. If 
approyed, the department shall amend the certificate of need as 
appropriate. 

§10353. Waiver of certificate of need reyiew for certain projects 

1. Categories of projects eligible for waiver. A hospital 
may apply for a waiver of the certificate of need review 
reguirements otherwise imposed by this chapter with respect to 
the following projects: 

A.. The offerina or develooment of anv new health services 
involying: 

(1) No capital expenditure or a capital expenditure of 
less than $300,000; and 

(2) Third-year annual operating costs of less than 
$250,000. 
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2. Conditions of waiver. As a condition of receipt of a 
waiver of certificate of need review under subsection 1, the 
hospital is not subject to any adjustments to its financial 
requirements pursuant to section 10805. 

3. Waiver process for certain new bealth services. Any 
hospital may file a request for waiver under subsection 1, 
paragraph 11, with the department describing the proposed project 
and its projected associated capital costs and projected 
operating costs, as appropriate. Within 15 days following 
receipt of the hospital's waiver request and other information, 
if requested, the department shall issue its waiver determination. 

The department shall waive certificate of need review in all 
cases where the request demonstrates that: 

11. The project meets the criteria of subsection 1; and 

B. The hOspital agrees to be bound by the conditions of 
subsection 2. 

4. Treatment of project by the Maine Health Care Finance 
Commission. The total capital costs and operating costs 
associated with a project described in subsection L may not be 
debited against the Certificate of Need Development Account or 
the Hospital Development Account pursuant to se"ction 10812. 

§10354. Waiver of certificate of need review when review serves 
no public pUkBOse 

1. Rewest for waiver. An applicant for a project 
requiring a certificate of need, other than a project related to 
acute patient care or a project that could affect the financial 
requirements of a hospital under chapter 831, may request a 
waiver of the review requirements under this chapter. The 
applicant shall submit, with the request, sufficient written 
documentation to demonstrate that the proposed project meets the 
conditions of this section and that sufficient public notice of 
the proposed waiver has been given. 

2. Public notice. The applicant shall give public notice, 
on a form provided by the department, of its intention to seek a 
waiver of full review. This notice must be given in the Kennebec 
Journal and in a daily newspaper of general circulation in the 
applicant's service area. The public must be given 10 days from 
the date of publication within which to submit to the department 
any CQmments copcernin9 the proposed waiver of review. 

3. Criteria for waiver. The department may waive the 
requirement for a full certificate of need review of a project, 
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if the department finds that the waiver. rather than full review, 
would best further the purposes of the Maine Certificate of Need 
Act, as set forth in section 10302, subsection 2. When making 
this determination, the department shall consider a number of 
factors inClUding, but not limited to: 

11. Whether the proposed project would incur no or minimal 
additional expense to the public or to the health care 
facility's clients. 

B. Whether the proposed project is or will be in compliance 
with other state and local laws and regulations. 

C. Whether the proposed project primarily involves the 
maintenance of a health care facility a~ is. and 

D. Whether the health and welfare of any person the health 
care facility is already serving will be significantly 
adversely affected if a waiver is not granted. 

4. Other action by department. If the department finds 
that the proposal is not clearly eligible for a waiver of the 
review requirements, it may choose to conduct an emergency 
review, a simplified review pursuant to section 10358, subsection 
1, or a full review. 

5. Notification of decision. The department shall notify 
the applicant of its decision in writing as soon as it determines 
whether to grant or deny the request for a waiver or decides to 
conduct a different review in accordance with subsection 4. The 
notice must include a brief summary of the reasons for the 
departmentls decision. 

6. Report to LegiSlature. By February 15th annually, the 
department shall submit a report to the joint standing committee 
of the LegiSlature having jurisdiction over human resources 
matters on the implementation and operation of this section. 

§I0355. Periodic reports 

The department shall require health care facilities subject 
to the requirements of this chapter to maintain current health 
services and capital requirements plans on file with the 
department. The department, in its rules, shall prescribe the 
form and contents of the health services and capital requirements 
plans and shall require annual or other periodic reports updating 
the plans to be filed with the department. An application for a 
certificate of need made pursuant to this chapter may not be 
accepted from any health care facility for which the current 
health services and capital requirements plan~ are not on file, 
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§10356. Application process for a certificate of need 

1. Letter of intent. Prior to fiiing an application for a 
certificate of need, an applicant shall file a letter of intent 
with the department. The letter of intent must form the basis 
for determining the applicability of this chapter to the proposed 
expenditure or action. 11 letter of intent is deemed withdrawn 
one year after receipt by the department, unless sooner 
superseded by an application: provided that the applicant is not 
precluded from resubmitting the same letter of intent. 

2. Application filed. Upon a determination by the 
department that a certificate of need is reguired for a proposed 
expenditure or action, an application for a certificate of need 
must be filed with the department if the applicant wishes to 
proceed with the project. Prior to filing a formal application 
for a certificate of need, the applicant must meet with the 
department staff in order to assist the department in 
understanding the application and to receive technical assistance 
concerning the nature, extent and format of the documentary 
evidence, statistical data and financial data reQuired for the 
department to evaluate the proposal. The department may not 
accept an application for review until the applicant has 
sa.tisfied this technical assistance requirement unless waived in 
writing by both parties. The technical assistance meeting must 
take place within 30 days after receipt of the letter of intent, 
unless waived in writing by both parties. 

3. Additional information reqyired. Additional information 
may be reQuired or reQuested as follows, 

A. If. after receipt of an application, the department 
determines that additional information is necessary before 
the application can be considered complete, the department 

IDruU-

(ll ReQuire the applicant to respond to one set of 
reQuests for additional information from the 
department. Applicants must submit additional 
information reQuested by the department within 30 
business days or within a longer periOd of time, if the 
department and the applicant agree: and 

(2) ReQuest, but not reQuire, the applicant to respond 
to additional sets of reQuests for information, 
provided that each reQuest is directly related to the 
last reQuest or to the information provided in-response 
to the last reQuest. 
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B. Within 15 business days after the filing of an 
application or response to anY information reQuest, 
whichever is applicable, with the department, the department 
shall notify the applicant in writing that; 

(1) The application contains all necessary information 
reQuired and is complete: or 

(2) Additional information is reQuired by the 
department. If, after receipt of the applicant's 
response to the first or any SubseQuent reQuest. the 
department determines that additional information is 
reguired, the notification must also include a 
statement of the basis and rationale for that 
determination. 

4. Review of incomplete application. Upon receipt of the 
2nd or any subseQuent notice deScribed in subsection 3, paragraph 
B, subparagraph 2, the applicant must notify the department in 
writing that:' 

A. It will provide the additional information reQuested by 
the department. FoUowing completion, it must be entered 
into the next review cycle: or 

B. It is not able to or does not intend to provide the 
information requested and requests the application be 
entered into the next appropriate review cycle. In that 
case, the applicant is prohibited from submitting the 
information it had declined to provide into the record after 
the 25th day of the review cycle and the information may not 
be considered in the determination to issue or to deny a 
certificate of need. If the applicant provides the 
information reQuested prior to the 25th day of the review 
cycle, the application may, at the discretion of the 
department, be returned to the beginning of the review 
cycle. Failure to submit additional information reQuested 
by the department may result in an unfavorable 
recommendation and may result in subseQuent denial of- the 
application by the department, if the denial is related to 
applicable criteria and standards. 

5. Competitive reviews. In cases of competitive reviews, 
applicants must submit additional information requested by the 
department within 30 business days or within a longer periOd of 
time. if the department and all competing applicants agree. 

6. Automatic withdrawal. Any incomplete application is 
deemed withdrawn if the applicant fails to respond to a request 
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for additional required information within one year of the date 
the request was forwarded by the department. 

§10357. Reyiew process 

1. Notice. Upon determination that an application is 
complete. or upon receipt of a notice under· section 10356. 
subsection 4, paragraph S, or upon grouping of the application 
with other pending applications, the department shall provide for 
written notification of the beginning of a review. Public notice 
must be given by publication in the Kennebec Journal and in a 
newspaper of general circulation in the area in which the 
proposed expenditure or other action will occur. The notice must 
be provided to all persons who have requested notification by 
means of asking that their names be placed on a mailing list 
maintained by the department for this purpose. This notice must 
include: 

A. A brief description of the proposed expenditure or other 
~ 

S. The proposed schedule for the review; 

C. A statement that a public hearing will be held during 
the course of a review if requested by persons directly 
affected by the review and the date by which the requests 
must be received by the department; 

D. A description of the manner in which public notice will 
be given of a public hearing if one is to be held during the 
course of the review: and 

E. A statement of the manner and time in which persons may 
register as affected persons. 

2. Certificate of Need Advisory Committee. The Certificate 
of Need Advisory Committee, established by Title 5, section 
12004 I, subsection 38, and created within the department, shall 
participate with the department in the public hearing process. 

'" 
j 

A. The committee is composed of 10 members, 9 of whom are 
appointed by the Governor. The Commissioner of Human 
Services shall name a designee to serve as an ex officio 
nonvoting member of the committee. The 9 memberS appointed 
by the Governor must be selected in accordance with the 
following requirements. 

(1) Four members must be appointed to represent the 
following. 
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(a) One member must represent the hospitals. 

(b) One member must represent the nursing home 
industry. 

(c) One member must represent major 3rd-party 
J?aYQ.[L. 

(d) One member must represent physicians. 

In appointing these representatives, the Governor shall 
consider recommendationS made by the Maine Hospital 
Association, the Maine Health Care ASsociation, the 
Maine Medical Association, the Maine Osteopathic 
Association and other representative organizations, 

(2) Five public members must be appointed as consumers 
of health care. One of these members must be designated 
on an annual basis by the Governor as chair of the 
committee, Neither the public members nor their spouses 
or children may, within 12 months preceding the 
appointment, have been affiliated with. employed by. or 
have had any professional affiliation with any health 
care facility or institution, health product 
manufacturer or corporation or insurer providing 
coverage for hospital or medical care, and provided 
that neither membership in or subscription to a service 
plan maintained by a nonprofit hospital and medical 
se:yice organizati?n,. nor enrollment in a health 
ma1ntenance organ1zat1oP, nor memberShip as a 
policyholder in a mutual insurer or coverage under such 
a POlicy, nor the purchase of or coverage under a 
policy issued by a stock insurer may disqualify a 
person from serving as a public member. 

B, Appointed members of the committee serve for terms Of 4 
years. Members hOld office until the appointment and 
confirmation of their SucceSSQrs, 

C, ,Vacancies among appointed members must be filled by 
appointment ky the Governor for the unexpired term, A 
vacancy in the office of the chair must he filled by the 
Governor, who must designate a new chair for the balance of 
the ,member's term as chai r! The Goyernor -may remove any 
apPOl.nted member who becomes disqualified by virtue of the 
requirements of paragraph A. or for neglect of any duty 
required by law, or for incompetency or dishonorakle conduct, 

D, Each appointed member of the committee is entitled to 
compensation according to Title 5, chapter 379, 
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E. Five members of the committee constitute a quorum. 
Actions of the committee are by majority vote. 

3. Public hearing. A public hearing must be held during 
the course of a review by the Certificate of Need Advisory 
Committee if requested by persons directly affected by the review 
pursuant to subsection 1. Nothing in this section prevents the 
department from holding informational meetillgs with applicants 
and interested and affected persons prior to the conduct of the' 
hearing. If no hearing has been reguested prior to an 
informational meeting or receipt of the preliminary staff report, 
the applicant or any directly affected persons may request a 
hearing within 10 days of either ci rcumstance. If a hearing is 
reguested, the review period is extended by 60 days. In the case 
of grouped applications, the extension applies to all competing 
applications. 

A. The committee or agency shall provide notice of its 
hearings in accordance with the procedure described in 
subsection 1. 

B. Findings, recommendations, reports, analyses and related 
documents prepared by the staff of the agency must be in 
final form and be made available to affected persons at 
least 5 business days prior to its hearings. The department 
shall make its preliminary staff report available to the 
committee and affected persons at least 5 business days 
before a public hearing conducted by the committee. 

C. In a hearing conducted by the committee. any person may 
be represented by counselor present oral or written 
arguments and evidence relevant to the matter that is the 
subject of the hearing. Any person directly affected by the 
matter may conduct reasonable guestioning of persons who 
make relevant factual allegations. 

D. The chair shall serve as a voting presiding officer and, 
in consultation with the members of the committee. shall 
rule on the relevance of argument and evidence and make 
determinations as to reasonable questioning. Members of the 
committee may conduct reasonable questioning in the course 
qf a hearing,. 

E. The department or agency shall record all hearings and 
any subsequent proceedings of the committee with respect to 
the application in a form susceptible to transcription. The 
department sha11 'transcribe the recording if necessary for 
the prosecution of an appeal. 
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F. During the first 7 business days following the close of 
a public hearing conducted by the committee, intere~ted or 
affected persons may submit written comments concernl.ng !,he 
review under consideration. The department shall proY1de 
copies of comments submitted in that manner to a11 persons 
registered as affected persons and to appointed members of 
the COmmittee. In reviews where no hearing is held, 
interested or affected pe"rsons may submit comments 10 days 
after the submission of the preliminary staff report. but no 
later than the 70tb day of a 90-day review cycle or tbe 
l30th day of a l50-day review cycle. 

G. If circumstances reguire tbe department to obtain 
further information from any source or to '?therwise contact 
registered affected persons following the public hearing and 
submission of comments under paragraph F or. if no bearing 
is held. following the 80th day of a 90-day review cycle or 
the l40th day of a l50-day review cycle. the department 
.Iill.iU.l.l. 

(1) Provide written notice to all registered affected 
persons who may have at least 3 business days to 
respond; or 

(2) Convene a public meeting ~ith rea~onabl.e not~ce 
with participation of the committee at I.ts dl.scret~on 

and affording directly aff~ct~d persons the opportunl.ty 
to conduct reasonable questl.onl.ng. 

In either event. notwithstanding any other proVl.sl.on of this 
chapter. the time period in which a decision is required is 
extended 20 days. Any written comments must be forwarded to 
the committee. 

H. At its next meeting following the receipt of comments 
pursuant to paragraph F or G. or in the case of a public 
bearing pursuant to paragraph G. the committee shall make a 
recommendation of approval or disapproval with respect to 
tbe application or applications under consideration. The 
recommendation must be determined by majority vote of the 
appointed members present and voting. Members of t?e 
committee may make additional oral comments or submlt 
written comments, as they deem ap~ropriate, wi:h ~es~e~t to 
the basis for their recommendatl.ons or thel.r I.ndl.Vl.dual 
views. The COmmittee recommendation and any accompanying 
comments must be forwarded to the commissioner. 

I. At tbe timetbe staff submits its final report to tbe 
commissioner, a copy of the report must be sent to the 
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applicant and a notification must be sent to all registered 
affected persons. No further comments may be accepted. 

J. lifter a hearing begins. no appointed members of the 
committee or the department may communica'te directly or 
indirectly in connection with any application with any 
affected party or anyone acting in their behalf. except upon 
notice and opportunity for all affected parties to 
participate. This paragraph does not prohibit the 
department from communicating with any affected party or 
anyone acting on their behalf for the purpose of arranging a 
public meeting pursuant to paragraph G. 

4. Reviews. To the extent practicable. a review must be 
completed and the department shall make its decision within 90 
days after the date of notification under Subsection 1. The 
department shall establish criteria for determining when it is 
not practicable to complete a review within gO days. If it is 
not practicable to complete a review within 90 days. the 
department may extend the review period Up to an additional 60 
~ 

lIny review period may be extended with the written consent of the 
applicant. The reguest to extend the review period may be 
initiated by the applicant or the department. If the reguest is 
initiated by the department. it is not effective unless consented 
to by the applicant in writing. If the reguest is initiated by 
the applicant. the department shall agree to the reguested 
extension if it determines that the reguest is for good cause. 
The department shall acknowledge the extension of the review 
period in writing. 

5. Decision kY the dgpartment. Decisions by the 
commissioner must be made in accordance with thg following 
procgdures. 

Co 
1 

11. The department shall prepare its final staff report 
based solely on the informational record developed in the 
course Qf review to date, as defined in paragraph C. 
subparagraphs (1) to (6). 

B. lifter reviewing each application. the commissioner shall 
make a decision either to issue a certificate of need or to 
deny the application for a certificate of need. The 
decision of the commissioner must be based on the 
informational record developed in the course of review as 
specified in paragraph C. Notice of the decision must be 
sent to the applicant and the committee. This notice must 
incorporate written findings that state the basis of the 
decision. inCluding the findings reguired by section 309. 
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subsection 1, If the decision is not consistent with the 
recommendations of the Certificate of Need Advisory 
Committee. the commissioner shall provide a detailed 
statement of the reasons for the inconsistency. 

C. For purposes of this subsection. "informational record 
dpveloped in the course of review" includes the following: 

(1) 1111 applications. filings. correspondence and 
documentary material submitted by applicants and 
interested or affected persons before the termination 
of the public comment period under subsection 3. 
paragraph F or. if no hearing is held. before the BOth 
day of a gO day review cycle and before the l40th day 
of a l50-day review cycle: 

(2) 1111 documentary material reflecting information 
generated by the department before termination of the 
public cOmment period or. if no hearing is held. before 
the BOth day of a 90-day review cycle and before the 
140th day of a 150 day review cycle: 

(3) Stenographic or electronic recording of any public' 
hearing or meeting held during the course of rev'iew. 
whether or not transcribed: 

(4) 1111 material submitted or obtained in accordance 
with the procedures in subsection 3. paragraph G: 

(5) The staff report of the agency. the preliminary 
staff report of the department and the recommendations 
of the committee: 

(6) Officially noticed facts: and 

(7) The final staff report of the department. 

Documentary materials may be incorporated in the record by 
reference. provided that registered affected persons are 
afforded the opportunity to examine the materialS. 

Tn making a determination on any pending application under the 
certificate of need program. the department may not rely on the 
contents of any documents relating to the application when those 
documents are submitted to the department anonymously. 

6. Revigw cyclgs. The department shall establish review 
cycles for the reView' of applications. There must be at least 
one review cycle for each type or category of project each 
calendar year. the dates for which must be published at least 3 
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months in advance. An application must be reviewed during the 
next scheduled review cycle following the date on which the 
application is either declared complete or submitted for review 
pursuant to section 10356. subsection 4. paragraph B. Hospital 
projects that must be considered within the constraints 
established by the Certificate of Need Development Account 
established pursuant to section 10812 may be grouped for 
competitive review purposes at least once each year: provided 
that. for minor projects. as defined by the department through 
rules adopted pursuant to section 10305. the department shall 
allocate a portion of the Certificate of Need Deveiopment Account 
for the approval of those projects and shall establish at least 6 
review cycles each year for the review of those projects. 
Nursing horne projects that propose to add new nursing horne beds 
to the inventory of nursing horne beds within the State may be 
grouped for competitive review purposes consistent with 
appropriations made available for that purpose by the 
Legisl·ature. A nursing horne project that proposes renovation. 
replacement or other actions that will increase Medicaid costs 
and for which an application is filed after March 1. 1993 may be 
approved only if appropriations have been made by the Legislature 
expressly for the purpose of meeting those cqsts. The department 
may hold an application for Up to 90 days following the 
cOmmencement of the next scheduled review cycle if. on the basis 
of one or more letters of intent on file at the time the 
application is either declared complete or' submitted for review 
pursuant to section 10356. subsection 4, Paragraph B. the 
department expects to receive within the additional 90 days one 
or more other applications pertaining to similar types of 
services. facilities or equipment affecting the sarne health 
service area. Pertinent health service areas must be defined in 
rules adopted by the department pursuant to section 10305, based 
on recommendations by the Sta~e Health Coordinating Council. 

§l0358. Waiver of requirements: emergency certificate of need 

1. waiver of full review. The department may waive 
otherwise applicable requirements and establish a simplified 
review process for projects that do not warrant a full review. 
Procedures for conducting these reviews must be established by 
the department in its rules. These procedures must prOvide for a 
shortened review and for a public hearing to be held during t~ 
course of a review. if requested by any person directly affected 
by the review. In order to waive requirements for a full review. 
the department must find that the proposed project: 

A. Meets an already demonstrated need as established by 
applicable state' health plans or rules of the by the 
department: 
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B. Is a part of a minor modernization or replacement 
program that is an integral part of an institutional health 
care facility's health services or capital eKpenditures 
plans required by section 10355: and 

C. Is required to meet federal, state or local life safety 
codes or other applicable requirements. 

2. WaiVer of other requirements. In order to expedite the 
review of an application submitted in response to an emergency 
situation. the department may: 

A. Establish a schedule for the review of an application 
that cOmmences on a daY other than the first day of an 
established review cycle. 

3. Emergency defined. The department shall determine that 
an emergency situation exists whenever it finds that an applicant 
has demonstrated: 

A. The necessity for immediate or temporary relief due to 
natural disaster. fire. unforeseen safety consideration or 
other cirCumstances: 

B. The serious adverse effect of delay on the applicant and 
the community that would be occasioned by compliance with 
the re'gular requirements of this chapter and the rules 
adopted by the department: and 

C. The lack of substantial change in the facility or 
services that existed before the emergency situation. 

4. Waiver of review of acquisitions of major medical 
equipment. The department may waive the review of an acquisition 
or proposed use of major medical equipment required pursuant to 
section 10351 if the equipment will be used to prOvide services 
to inpatients of a hospital only on a temporary basis in the case 
2ll 

A. A natural disaster: 

B. A major accident: or 

C. Equipment failure. 

5. ProvisioD for expedited administrative reviews. The 
department shall have a procedure for administrative reviews for 
at least the replacement of major medical equipment. 

§l0359. Principle~ governing the review of applications 
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1. Determinations for issue of certificate. A certificate 
of need must be issued whenever the department determines: 

A. That the applicant is fit. willing and able to provide 
the proposed services at the proper standard of care: 

B. That economic feasibility of the proposed services is 
demonstrated in terms of: effect on the existing and 
projected operating budget of the applicant: the applicant's 
ability to establish and operate the facility or services in 
accordance with licensure rules adopted under pertinent 
state laws: the projected impact on the facility's costs and 
rates; the total health care expenditures in the community 
and the State; and the availability of state funds: 

C. That there is a public need for the proposed services: 
.an.tl 

D. That the proposed services are consistent with the 
orderly and economic development of health facilities and 
health resources for the State, that the citizens of the 
State have the ability to underwrite the additional costs of 
the proposed services and that the proposed services are in 
accordance with standards. criteria or plans adopted and 
approved pursuant to the state health plan developed by the 
department and the findings of the commission under section 
10811 with respect to the ability of the citizens of the 
State to pay for the proposed services. 

2. Criteria for certificate of need. In the determination 
to issue or deny a certificate of need under subsection 1. the 
department shall, among other criteria, consider the following: 

A. The relationship of the health services being reviewed 
to the state health plan: 

B. The relationship of the health services being reviewed 
to the health services and capital requirements' plans, if 
any. of the applicant; 

C. The current and orojected n .... ds that the PQPulation 
served or to be served has for the proposed services: 

D., The availability of less costly alternatives or more 
effective methods of providing the proposed services; 

E. The relationship of the proposed services to the 
existing health care systems; 
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F. The availabil;ty of resources, including health 
personnel. management personnel and funds for capital and 
operating needs. for the provision of the proposed services 
and the availability of alternative uses of the resources 
for the provision of other health services: 

G. The relationship, including the Qrganizational 
relationship, 'of the proposed services to ancillary or 
support services; 

H. The special needs and circumstances of health 
maintenance organizations: 

1. The special needs and circumstances of those entities 
that provide a substantial portion Qf their services or 
resources. or both, to individuals not residing in health 
service areas in which the entities are located or in 
adjacent heal,th service areas; 

J. The importance of recogn1Zwg the public's choice of 
allopathic or osteopathic health services by considering the 
unique needs and circumstances of providers of allopathic 
and osteopathic health care; 

K. The costs and methodS of any proposed construction or 
modification of a facility, including the costs and methods 
of energy provisions; 

L. The probable impact of the proposal being reviewed on 
the costs of providing health services; 

M. The need for utilizing new technological developments on 
a limited experimental basis in the absence of sufficient 
data to establish the need for the services: 

N. The gains that may be anticipated from innovative' 
measures in the organization, financing. and delivery Qf 
health care and the development of comprehensive services 
for the community to be served; 

O. The special needs and circumstances of biomedical and 
behavioral research projects that are designed to meet a 
national need and for which local conditions offer special 
advantages: and 

P. For any facility located within 30 miles of the state 
border, the gain"( that may be anticipated from the ability 
to attract health care consumers from .out-of-state and the 
ability to provide health care for Maine citizens who 
formerly had to obtain that care out-of-state. 
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3. Health maintenance organizations. Notwithstanding 
subsections 1 and 2, if a health maintenance organization or a 
health care facility that is controlled, directly or indirectly, 
by a health maintenance organization applies for a certificate of 
need, the department shall issue a certificate of need if it 
finds that; 

A. Approyal of the application is reguired to meet the 
needs of the members of the 'health maintenance organization 
and of the new members that the organization can reasonably 
pe expected to enroll: and 

B. The health maintenance organization is unable to 
provide, through services or facilities that can reasonably 
pe expected to pe available to' the organization, its 
institutional health services in a reasonable and 
cost-effective manner that is consistent with the pasic 
method of' operation of the organization and that makes the 
services available on a long-term basis through physicians 
and other health professionals associated with it. In 
assessing the availability of the proposed health services 
from other providers, the department shall consider only 
whether the services from these providers; 

(1) Would be available under a contract of at least 5 
years' duration: 

(2) Would pe available and conveniently accessible to 
physicians and other health professionals associated 
with the health maintenance organizations: 

(3) Would cost no more than if the services were 
provided by the health maintenance organization: and 

(4) Would be available in a manner th~t is 
administratively feasible to the health maintenance 
organization. 

4. Required approvals. Approval of proposed capital 
expenditures must comply with the fOllowing; 

A. Except as proVided in paragraph B, the department shall 
issue a certificate of need for a proposed capital 
expenditure if: 

(1) The capital expenditure is reguired to eliminate 
or prevent imminent safety hazards, as defined by 
applicable fire, building or life-safety codes and 
regulations: to comply with state licensure standardS: 
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or to cOmply with accreditation or certification 
standards that must be met to receive reimbursement 
under the United States Social Security Act, Title 
XVIII. or payments under a' state plan for medical 
assistance approved under Title XIX of that Act: and 

(2) The department has determined that the facility or 
service fOr which capital expenditure is proposed is 
needed: the obligation of the capital expenditure is 
consistent with the state health plan: and the 
corrective action proposed by the applicant is the most 
cost-effective alternative available under the 
circumstances: and 

B. Those portions of a proposed project that are not 
reguired to eliminate or prevent safety hazards or to comply 
with licensure, certification or accreditation standards are 
subject to review in accordance with the criteria 
established under section 10305. 

5. Standards a.ru::>lied in certificate of need. The 
commissioner shall f in issuing a certificate of need, make the 
decision, to the maximum extent practicable, directly related to 
criteria established under federal laws and standards or criteria 
prescribed in rules adopted by the department pursuant to 
subsections 1 to 4 and section, 10305. 

The commissioner may not deny issuance of a certificate of need, 
or make the decision subject to fulfillment of a condition on the 
part of the applicant, except if the denial or condition directly 
relates to criteria established under federal laws and standardS 
or criteria prescribed in rules adopted by the department in 
accordance with subsections 1 to 4 and section 10305, that are 
pertinent to the application. 

6. Hospital projects. Notwithstanding subsections 1, 4 and 
5, the department may not issue a certificate of need for a 
project that is subject to the provisions of section 10805, 
subsection 6, and section 10812, if the associated costs exceed 
the amount that the commission has determined will have been 
credited to the Certificate of Need Development Account pursuant 
to section 10812, after accounting for previously approved 
projects, A project may not be denied solely on the basis of 
exceeding the amount rema~n~ng in the Certificate of Need 
Development Account or Hospital Development Account in a 
particular payment year and must be held for further 
consideration by the department in the first appropriate review 
cycle beginning after the Certificate of Need Development Account 
or Hospital Development Account is credited with additional 
amounts. Projects that are carded forward must compete egually 
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with newly proposed projects. For the purposes of this 
subsection. a project may be held for a final decision beyond the 
time frames set forth in section 10357. subsection 4. 

7. Intermediate care facilities. The department shall give 
preference when awarding a certificate of need for new nursing 
home facilities to those homes being proposed to be constructed 
in communities with. populations of 4.000 or more and that do not 
currently have a nursing home. 

§10360. Reconsideration 

Any person directly affected by a review may. for good cause 
shown. request in writing a hearing for the purposes of 
reconsideration of the decision of the department to issue or to 
deny a certificate of need. The department. if it determines 
that good cause has been demonstrated. shall hold a hearing to 
reconsider its decision. A request for the hearing must be 
received within 30 days of the department' s decision. If the 
department determines that good cause for a hearing has been 
demonstrated. the hearing shall COmmence within 30 days of 
receipt of the request. A decision must be rendered within 60 
days of the commencement of the hearing. The decision may be 
rendered beyond this time period by mutual consent of the 
parties. For purposes of this section. a request for a hearing 
shows good cause if it: 

1. New information. Presents significant. relevant 
information not previOUSly considered by the department. 

2. Changes in circumstances. Demonstrates that there have 
been significant changes in factors or circumstances relied upon 
by the department in reaching its decision. 

3. Failure to foUow procedures. Demonstrates that the 
department has materially failed to follow ~ts adopted procedures 
in reaching its decision: Or 

4. Other bases. Provides other bases for a hearing that 
the department has determined constitute good cause. 

§l0361, Diyision of project to eyaoe cost limitation prohibited 

A health care facility or other party required to obtain a 
certificate of need may not separate portions of a single project 
into components. including. but not limited to. site facility and 
equipment.' to evade th!" cost limitations or other requirements of 
section 10351. 

§I0362. Exemptions 

" , 
.' 
) 
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Except as otherwise specifically provided. nothing in this 
'chapter preempts. replaces or otherwise negates the requirements 
of any other laws. rules or regulations governing health care 
facilities. The requirements of this chapter do not al?ply with 
resl?ect to: 

1. Health care facilities. Any health care facility: 

A. Operated by religious groups relying solely on spiritual 
means through prayer for healing: or 

s. For whiCh any construction. modification or other change 
subject to this chapter has been reviewed and has received 
approval pursuant to the United States Social Security Act. 
Section 1122. from appropriate agencies prior to January L 
l..!!J!..J.l. 

2. Activities: acquisitions. Activities or acquisitions by 
or On' behalf of a health maintenance organization or a health 
care facility controlled. directly or indirectly. by a health 
maintenance organization or combination of health maintenance 
organizations to the extent mandated by the National Health 
Planning and Resources Development Act of 1974. as amended and 
its accompanying regUlations; and 

3. Home health care services. Home health care services 
offered by a home health' care I?rovider before July 13. 1982. 

§10363. Scope of certificate of need 

1. Application determinative. A certificate of need is 
valid only for the defined scol?e. I?remises and facility or person 
named in the application and is not transferable or assignable. 

2. Maximum expenditure. In issuing a certificate of need. 
the department shall specify the' maximum capital expenditures 
that may be obligated under this certificate. The del?artment 
shall. by rules adopted pursuant to section 10305. prescribe the 
method to be used to determine capital expenditure maximums. 
establish procedures to monitor capital exPenditures obligated 
under certificates and establish procedures to review projects 
for which the cal?ital expenditure maximum is exceeded or expected 
to be exceeded. 

3. Periodic review. After the issuance of a certificate of 
need. the department shall periodically review the progress of 
the holder of the certificate in meeting the timetable for making 
the service or equipment available or for completing the project 
specified in the apl?roved application. A certificate of need 
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expires if the project for which the certificate has been issued 
is not commenced within 12 months following the issuance of the 
certificate. The department may grant an extension of a 
certificate for an additional specified time not to exceed 12 
months if good cause is shown why the project has not commenced. 
The department may require evidence of the continuing feasibility 
and availability of financing for a project as a condition for 
extending the life, of the certificate. In addition if on the 
ba'sis of its periodic review of progress under the certificate. 
the department determines that the holder of a certificate is not 
otherwise meeting the timetable and is not making a good-faith 
effort to meet it. the depaFtment may. after a hearing. withdraw 
the certificate of need. The department shall in accordance with 
section 10305 adopt the necessary procedures for withdrawal of 
certificates of need. 

§10364. Implementation reports 

The holder' of a certificate of need shall submit a written 
report at the end of each 6-month period following its issuance 
regarding implementation activities. obligations incurred and 
expenditures made and any other matters the department requires. 
A summary report must be made when the service or services for 
which the certificate of need was issued become operational. For 
a period of one year following the implementation of the service 
or services for which the certificate of need was granted. the 
provider shall file, at 6-month intervals, reports concerning the 
costs and utilization. The department, in its rules, shall 
prescribe the form and contents of the reports. Any holder of a 
certificate of need that has been issued for the construction or 
modification of a facility or portion of a facility shall file 
final plans and specifications with the department within 6 
months. or any other time that the department allows, following 
the issuance of the certificate for review by the department to 
determine that the plans and specifications are in compliance 
with the certificate of need that has been issued and are in 
compliance with applicable licensure, life safety code and 
accreditation standards. The department may revoke any 
certificate of need it has issued if the person to whom it has 
been issued fails to file reports or plans and specifications 
required by this section on a timely basis. 

§10365. Relationship to the United States Social Security Act. 
Section 1122 

1. Administration of Section 1122 reviews. The department 
shall, in reviewing those capital expenditures that require 
review under section 10351 and the United States Social Security 
Act, Section 1122, and regulations promulgated thereunder, allow 
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the maximum flexibility permitted under the United States Social 
Security Act, Section 1122, consistent with this chapter. 

2. Thresholds' for review. The department shall waive 
review of proposed capital expenditures by health care facilities 
under the United States Social Security Act. Section 1122. and 
regulations promulgated thereunder. unless those expenditures are 
Gpbject to review pnder section 10351. 

CHAPTER 837 

MlIINK HEALTH CARE FINANCE COMMISSION 

SUBCHAPTER I 

GENERAL PROVISIQNS 

§10601. FindingG and declaration of purpose 

1. Findings. The Legislatpre makes the following findings. 

A. The cost of hospital care in Maine has been increasing 
mpch more rapidly than the ability of its citizens to 
Gupport these increaseG. This diGParity iG detrimental to 
the public interest. It diminiGhes the accessibility of 
hospital services to the people of the State and materially 
compromises their ability to addreGs other eqpally 
compelling needs. 

B. The current system of financing hospital care is 
seriouGly deficient. h'as directly contributed to the rapid 
rise in costs and is in need of reform in that: 

(1) The current system of financing hospital care 
fails to enspre that hospitals will charge those they 
serve no more than is needed to meet their reasonable 
financial reqpirements: 

(2) The cprrent system of financing hospital care 
failG to ens pre or reward efficiency and restraint in 
hOGpital spending: 

(3) The cprrent system of financing hospital care iG 
inequitable in that it permits hospitals to respond to 
the legitimate cost containment effortG of the Federal 
Government and the State by increaGing their chargeG to 
other patients: and 

(4) The cpr rent Gystem of financing hOGpital care 
threatens the ability of some Maine hospitalG to 
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generate sufficient reyenues to meet their reasonable 
financial reguirements and. consequently. will 
ineyitably haye an adyerse impact on the accessibility 
and the quality of the care available to those whom 
they serye, 

C. The informed deyelopment of public policy regarding 
hospital and other necessary health seryices reguires that 
the State regularly assemble and analyze information 
pertaining to the use and cost of these services. 

Z. Pu~ses. The purposes of this chapter are as follows. 

A. It is the intent of the Legislature to protect the 
public health and promote the public interest by 
establishing a hospital financing system that: 

(1) Appropriately limits the rate of increase in the 
cost of hospital care from year to year: 

(2) Protects the guality and the accessibility of the 
hospital care ayailable to the people of the State by 
ensur'ing the financial viability of an efficient and 
effectiye state hospital system: 

(3) Affords those who pay hospitals a greater role in 
determining their reasonable financial reguirements 
without unduly compromising the ability of those who 
goyern and manage hospitals to decide how the resources 
made ayailable to them are to be used: 

(4) Encourages hospitals to make the most efficient 
use of the resources made ayailable to them in the 
proyision of guality care to those whom they serye and 
the training and continuing education of physicians and 
other health professionals: 

(5) provides predictability in payment amounts for 
payors. proyiders and patients: and 

(6) Assures greater equity among purchasers. classes 
of purchasers and payors. 

B. It is further the intent of the Legislature that uniform 
systems of reporting health care information be established: 
that all health care facilities be reguired to file reports 
in a manner consistent with these systems: and that. udng 
the leas.t restriCtiye means practicable for the protection 
of priyileged medical information. public access. to those 
reports be ensured. 
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C. It is further the intent of the Legislature that nothing 
in this chapter be construed to prescribe the amounts 
hospitals may pay for particular goods and services. 
including professional seryices. Similarly. except as 
required by the specific proyisions of this chapter and 
rules adopted under this chgpter. the decisions mgde by 
hospitals regarding the amounts to be expended for 
pgrticulgr goods gnd seryices may hgye no effect on the 
gross pgtient seryice reyenue limits established by the 
commission. 

D. It is further the intent of the Legislature that a 
uniform system of reporting outpgtient heglth care datg be 
established: that information be collected from both the 
hospitgl and nonhospital settings reggrding specified 
procedures and diagnosesl thgt·this information be collecteg 
in a manner that provides meaningful health care information 
to proyiders ang consumers: that this information be 
CO:l~cte? in such g. mgnner thgt consumer and proyider 
ut1hzat1on of sernces can be monitored: thgt the 
informgtion be collected in s11ch a mgnner thgt outpatient 
seryice charges can be monitored: gnd thgt the informgtion 
collected be gyg i1gble gS a bgsis of determining public 
heglth policy. 

§10602. Definitions 

As used in this ch~pter, unless the context otherwise 
ingicgtes, the following terms hgve the following meanings, 

1. Board. "Bogrd" megns the Heglth Fgcilities Cost Review 
Bogrg estgblished pUrS11gnt to Public Lgw 1977, chgpter 691. 
section 1. 

2. .Border hospital. "Border hospital" megns 9 hOspital, 
IQcgted in this Stgte within 10 miles of the New Hgmpshire border. 

3. Commission. "Commission" means the Maine' Health Care 
Fingnce Commission estgblished by this chgpter. 

4. Direct proyider of health care. "Direct proyider or 
·health cgre" means gn indiyidugl whose primgry cuuent actiyity 
is the proyision of heglth cgre to other indiyiguals or the 
gdministrgtor of 9 facility in which that Cgre is provided. 

5. Health Cgre fgcility. Except gS provided in subsection 
13. "heglth care fgCiHty" megns gny heglth Cgre facility 
required to be licenseg under chgpter 807, with the exception of 
the Cutler Heglth Center gng the Dudley Coe Infirmary. 
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6. Hospital. "Hospital tI means any acute care institution 
required to be licensed pursuant to chapter 807, with the 
exception of the Cutler Health Center and the Dudley Coe 
Infirmary. 

7. Independent data organization. Except as provided in 
section 10701.. s~bsection 4, "independ~nt. data organization" 
means an organ1zat10n of data users, a maJor1ty of whose members 
are not direct providers of health care .seryices and whose 
purposes are the cooperatiye collection. storage and retrieyal of 
health care information. 

8. Major ambulatory seryice. "Major ambulatory seryice" 
means surgical procedures, chiropractic methodologies or medical 
procedures. including diagnostic procedures and therapeutic 

. radioI?gicaI procedur:s, that r.equire .special facilities such as 
operat1ng rooms or sU1tes, spec1al equ1pment such as fluoroscopic 
equipment or computed tomographic scanners or special rooms such 
as a post-procedure recovery room or short term convalescent room, 

9. Outpatient services. "Outpatient services" means all 
therapeutic or diagnostic health care services rendered to a 
person who has not been admitted to a hospital as an inpatient. 

10. P~ent year. "Pa,yment year" mea,ns any hospital fiscal 
year tha,t begins, or is deemed to begin, on or after October L 

11. Payor. "Payor" mea,ns a 3rd-pa,rty pa,yor, 

12. Person. "Person" means an individual, trust or 
esta,te, partnership, corpora,tion, including a,ssociations, joint 
stQC~ 7Q~panies ,and i~suran:e c?~panie~, the St~t~ or a political 
subdJV1S10n or 1nstrumenta11ty, 1nclud1ng a mun1c1pal corporation 
of the Sta,te, or any other lega,l entity recognized by state law, 

13. Proyider of health ca,re. "Provider of health care" 

A. A direct proyider of health care: 

B. A hea,lth ca,re facility, a,s defined in section 10303. 
subsection 11: or 

C. A health product manufacturer. 

14. Purchaser. "Purchaser" means a natural person 
responsible for full or partial payment for health ca,re seryices 
rendered by a hospital. 
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15. Revenue center. "Reyenue center" means a functioning 
unit of a hospita,l which proyides identifiable seryices to 
patients for a cha,rge. 

16. Revenue limit. "Reyenue limit" means the reyenue per 
case, the rate per unit of outpatient seryice, the total 
outpatient revenue or the total reyenue approyed by the 
commission under section 10801. 

17. Secretary. "Secreta,ry" means the Secretary of the 
United States Department of Health and Human Seryices. 

18. Small hospital. "Sma1l hospital" means a hospital 
haying 55 or fewer licensed acute care beds. 

19. Third-party pa,yor. "Third-party payor" means any 
entity, other than a purchaser, tha,t is responsible for payment, 
either to the purcha,ser or the hospita,l, for health care seryices 
rendered by a, hospital. It includes, but is not limited to, 
federa,l goyernmental units responsible for the administration of 
the Medicare program, the depa,rtment, insura,nce companies, health. 
maintena,nce organiza,tions and nonprofit hospita,l a,nd medica,l 
seryice corpora,tions. It does not include a sta,te agency or 
subunit of a, federa,l a,gency other than those directly 
a,dministering programs under which pa,yment is ma,de to hospitals 
for he~lth care services rendered to program beneficiaries. 

20. Volunta,ry budget reyiew orga,nization. "Voluntary 
budget review organization" means a nonprofit organization 
established to conduct reyiews of budgets and approyed by the 
board pursua,nt to Public Law 1977, chapter 691, section 1. 

§10603. Maine Health Ca,re Fina,nce COmmission 

1. Esta,blishment. The Maine Health Care Finance 
Commission, established by Title 5, section 12004-E, subsection 
1, is defined as follows. 

A. The Maine Health Care Finance Commission is an 
independent executiye agency. 

B. . The commission is composed of 5 members, who are 
appointed by the Goyernor, subject to reyiew by the joint 
standing committee of the Legisla,ture haying jurisdiction 
over human resource ma,tters and confirmation by the 
Legislature. 

Persons eligible for appointment to, or to serye on, the 
COmmission must be indiyiduals conyers ant with the 
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QrganizatiQn, deliyery Qr financing Qf health care. At least 
4 Qf the 5 members must be CQnsumers. At least Qne Qf the 5 
members~ whether or not a consumer member, must be an 
indiyidual whQ, within the 10 years preceding appQintment, 
has had at least 5 years' experience as either a hQspital 
trustee or a hospital official. FQr purpQses Qf this 
section.. "consumer" means a person who is neither affiliated 
with nor emplQyed by any Jrd-party payQr, any proyider Qf 
health care or any assQciatiQn representing these providers; 
prQyided that neither membership in nor sUbscriptiQn to a 
service plan maintained by a nonprQfit hQspital and medical 
service organization, -por enrollment in a health maintenance 
QrganizatiQn, nQr membership as a PQlicyhQlder in a mutual 
insurer Qr cQyerage under a PQlicy issued by a stock 
insurer, nor service on a governmental advisory committee, 
nQr emplQyment by, or affiliatiQn with, a municipality, 
disqualifies a persQn from serying as a CQnsumer member Qf 
the commission. 

C. All appQintments are fQr a term Qf 4 years each, except 
that a member appointed to fill a yacancy in an unexpired 
term seryes Qnly fQr the remainder Qf that term. Members 
hQld office until the apPQintment and cQnfirmation of thei~ 
succeSSQrs. NQ member may be appQinted tQ mQre than 2 
consecutive 4 year terms. 

D. The GQyernQr may remQve any member whQ WQuld nQ lQnger be 
eligible tQ serye Qn the cQmmissiQn by virtue Qf the 
requirements Qf paragraph B or whQ becQmes disqualified fQr 
neglect Qf any duty required by law. 

E. The GQyernQr shall appQint a chair and a yice-chair, whQ 
serve in these capacities at the Goyernor's pleasure. 

2. Meetings. The cQmmissiQn meets as fQllows. 

A. The commission meets from time to time as required to 
fulfill its responsibilities. Meetings must be Called by the 
chair or ky any 3 memkers and, except in the eyent of an 
emergency meeting, must ke called ky written notice. 
Meetings must ke annQunced in adyance and open tQ the 
public, to the extent required by Title 1, chapter 13. 
sukchapter 1. 

B. Three memkers Of the commissiQn constitute a quorum. NO 
action of the commission is effective without the 
CQncurrence Qf at. least 3 members. 
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3. COmPensation. Each memker Qf the commissiQn is entitled 
to compensated according to the proyisions of Title 5. chapter 
.3..ll.--

§I0604. Executive director and staff 

The cQmmission shall appQint an executiye director. whQ has 
experience in the organization, financing or deliyery Qf health 
care and who shall perform the duties delegated tQ the executive 
director ky the CQmmission. The executiye directQr seryes at the 
pleasure Qf the commission, and the salary of the executiye 
director must ke set ky the CQmmission within the range 
estaklished ky Title 2, section 6-B. The executiye directQr shall 
appoint a deputy director, who shall perform the duties delegated 
by the executiye director. The deputy director seryes at the 
pleasure of the executiye directQr at a salary leyel set ky the 
executiye director within the range estaklished ky Title 2, 
section 6-8. The cQmmissiQn may employ other staff it deems 
necessary. The appQintment and cQmpensation Qf Qther staff is 
sukject to the Ciyil Seryice Law. 

§I0605. Legal COunsel 

The cQmmissiQn shall appoint, with the apprQyal of the 
Attorney General, a general cQunsel and other staff attQrneys it 
deems necessary. The general counsel seryes at the pleasure of 
the commissiQn at a salary leyel set ky the commissiQn within the 
range estaklished ky Title 2, sectiQn 6 B. Other staff attorneys 
serye at the pleasure of the commission and their salaries must 
ke set by the cQmmissiQn. The general counsel and any Qther staff 
attorneys may represent the commissiQn Qr its staff in any 
proceeding, investigation or trial. Private counsel may be 
employed, frQm time tQ time, with the approyal Qf the Attorney 
General. 

§I0606. Fowers of commission generally 

In additiQn to the PQwers granted to the commission 
elsewhere in this chapter, the commission is granted the 
follQwing powers. 

1. Rulemal;ing. The commission may adQPt, amend and repeal 
·rules necessary for the proper administration and enfQrcement Qf 
this chapter, sukject to the Maine Administrative PrQcedure Act, 
Title 5, chapter 375. 

2. CO=ittees. In addition to the cQmmittees required tQ 
ke estaklished under section 10617, the commissiQn may create 
committees from its memkership and appoint adyisQry committees 
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cQnsisting Qf members, Qther individuals and representatives Qf 
interested public and private grQups and organizatiQns. 

3. Receipt of grants. gifts and payments. The cQmmissiQn 
ma¥ SQlicit. receive and accept grants. gifts. payments and other 
funds and advances frQm an¥ person, other than a provider of 
health care Qr a 3rd-part¥ pa¥Qr and enter into agreements with 
respect tQ thQse grants. payments. funds and advances. including 
agreements that invQlve the undertaking of studies. plans. 
demonstratiQns or projects. The commiSsiQn mQ¥ onl¥ Qccept funds 
from providers of heQlth care or from 3rd-part¥ pa¥ors in 
accQrdQnce with subsection 9 Qnd section 10611. 

4. Studies and analyses. The commission mQ¥ conduct 
studies Qnd Qnal¥ses relating to heQlth cQre costs. the finQnciQl 
stQtus of an¥ facilit¥ subject to this chQPter Qnd Qn¥ other 

, [elQted mQtters it deems QPprQPriate. 

5. Grants. The commission ma¥ mQke grQnts to persons. 
Qther than hospitals. to support research or other activities 
undertQken in furtherQnce of the purposes of this chQpter. The 
commission mQ¥ onl¥ mQke grants to hQspitQls in QccordQnce with 
section 10811. 

6. Contract fQr services. The COmmission ma¥ contrQct with 
anyone other than commission members for any services necessary 
to cQrr¥ Qut the Qctivities of the CQmmission. An¥ PQrt¥ entering 
intQ Q CQntract with the commission is prohibited from releasing. 
publishing or otherwise using Qn¥ informQtion mQde QVQilable to 
it under its contrQcted responsibilities without the specific 
written authorization of the COmmission. 

7. Audits. The COmmission may, during normal business 
hours and upon reasonable notification, audit, examine and 
inspect Qny records of any health care fQcility to the, extent 
that' the Qctivities Qre neces@r¥ tQ cQgy Qut its 
responsibilities. To the extent feasible. 'the' commission shQll 
Qvoid duplication of Qudit activities regulQrl¥ performed b¥ 

~ 

8. Public heQrings. The commission ma¥ conduct Qny public 
heQrings necessary to cQrr¥ out its responsibilitip.~. 

9. Fees. The commission ma¥ chQrge and retQin fees to 
recover the reQsonQble costs incurred both in reproducing Qnd 
distributing reports. studies and other publications and in 
responding to requests for informQtion filed with the commission. 

§10607. Public infQrmation 
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1. Public access. An¥ infQrmatiQn. except cQnfidential 
commercial information obtained from a pa¥or or privileged 
medicQl informQtion, QUd Qn¥ studies or QPQl¥ses thQt Qre filed 
with. or Qtherwise provided to. the commissiop under this chQpter 
must be mQde QVQilQble to Qn¥ person upon request, provided thQt 
individuQl PQtiepts or heQlth cQre prQctitiopers are pot directly 
identified. The commission shQll Qdopt rules governing public 
access in the least restrictive means possible to information 
thQt mQ¥ indirectly identify Q PQrticulQr PQtient or heQlth cQre 
PNctitioner. 

Z. Notice and comment periQd. The commissiQp shQl1 Qdopt 
rules estQblishing criteriQ for determinipg whether information 
is confidential commercial informQtion or privileged medical 
informQtion Qpd estQblishing prQcedures tQ Qfford affected pa¥o[s 
Qr hospitals. as QPplicQble. notice Qnd opportupity to commept in 
response to reques,ts for information that are considered 
confidentiQl or privileged. 

3. Public health studies. The commissiQn, by rule or 
Qrder. mQ¥ Qllow exceptiQns to the rules Qdol?ted pursuant tQ 
subsection 1 solel¥ tQ the extent Quthorized in this subsection. 

A. Fo[ purposes of this subsection, "identifying 
information" means information derived from data on file 
with the commission thQt may directl¥' o[ ipdirectly identif¥ 
PQtients or heQlth cQre prQctitioners. 

B. The commission mQY approve the use by the depQrtment of 
identifying informQtion in Q mQnner pot otherwise permitted 
by the public Qccess rules Qdopted upder subsection L if 
the investigQtion in which the info[ffiQtion will be used is 
consistent with the rules QdQpted by the COmmission under 
PUQgrQph C. 

C. The commission shQll Qdopt rules governing the 
conditions under which Qnd purposes for which the depQrtment 
mQY use identifying informQtiQn in Q mQnner thQt is 
inconsistent with subsection 1. These rules must ensure 
~ 

(1) Identifying ipformQtion is used only tQ gQin 
access to medical records and other medical information 
pertQining to Qn investigQtion designed tQ Qccomplish 
public heQlth reseQrch of substQntiQl public importance: 

(2) MediCQl informQtion Qbout any PQtient identified 
by pame is pot sought from Qny persop without the 
cQnsent of thQt PQtient except when the informQtion 
SQught pertQius solely to VerificQtiou or comPQrison 
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of health data. that the department is otherwise 
authorized by law to collect and the commission finds 
that confidentiality can be adequately protected 
without patient consent: 

(3) Those persons conducting the inyestigation do not 
disclose medical information about any patient 
identified, by name to any other person without that 
patient's consent; 

(4) Those persons gaining access to medical 
information about an identified patient use that 
information to the m1n1mum extent necessary to 
accomplish the purposes of the investigation for which 
approyal was granted. Information regarding patients 
identified by name may not be transferred by the 
inyestigators: 

(5) The protocol for any investigation is designed to 
preserve the confidentiality of all medical information 
that can be associated with identified patients. to 
specify the manner in which contact is made with 
patients. and to maintain public confidence in the 
protection of confidential information: and 

(6) An adyisory body. independent of the department. 
is established and charged with responsibility for 
approying the protocol of the inyestigation. oyerseeing 
the conduct of the inyestigation to ensure consistency 
with the protocol and the commission's rules. and 
assessing both the scientific yalidity of the 
inyestigation and its effects upon patients. The 
adyisory body must inclUde a consumer representatiye. a 
practicing physician and a member of the Maine Medical 
Records Association. 

D. The commission may not grant approyal under this 
subsection if the proposed identification of or contact with 
patients or health care practitioners would yiolate any 
state or federal law or diminish the confidentiality of 
medical information or the public's confidence in the 
protection of that information in a manner that outweighs 
the expected benefit to the public of the proposed 
inyes tigation. 

§10608. Reports 

1. Annual reports. The commission shall prepare the 
following annual reports. 

Page 630-LR3l02(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. Prior to January 1st. the commission shall prepare and 
transmit to the Goyernor and to the Legislature a report of 
its operations and activities during the preyiQus year, This 
report must include the 'facts. suggestions and policy 
recommendations the commission considers necessary, The 
report must include; 

(1) Data ,citations. to the extent possible. to support 
the factual statements in the report: 

(2) The administratiye requirements for compliance 
with the system by hospitals to the extent possible: 

(3) The commission's yiew of the likely future impact 
on the health care financing system of tremds in the 
use or financing of hospital care. including federal 
reimbursement pOlicies. demographic changes. 
technological adyances and competition from other 
proyiders: 

(4) The commission's View of likely changes in 
apportionment of reyenues among clE!Sses of payers and 
purchasers as a result of trends set out in 
subparagraph (3): 

(5) The relationship of the adyisory committees to the 
commission; 

(6) Comparisons of the impact of the hospital care 
financing system with releYant regional and national 
data. to the extent that the data is ayailable: 

(7) To the extent ayailable. information on trends in 
utilization: and 

(8) Remonstration projects considered or approyed by 
the commission. 

B. The commission shall prepare a report of the annual 
sayings to the payors as a result of this chapter and shall 
submit this report annually to the Bureau of Insurance. Tbe 
Bureau of Insurance shall take this sayings into account in 
approying health insurance rates. A copy of this rePNt 
must be submitted to the joint· standing committee of the 
Legislature haying jurisdiction OYer human resource matters. 

2. Reports to legislative committee. While the LegiSlature 
is in session. the commission Or its staff shall. upon request of 
the joint standing committee of the Legislature haying 
jurisdiction oyer hyman resource matters. appear before the 
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committee to discuss its annual reports and any other items 
requested by the committee. 

3. Consumer reports. The commission shall, from time tQ 
time as it deems appropriate. publish and disseminate any 
infQrmatiQn that wQuld be useful tQ cQnsumers in making infQrmeg 
chQices 'in Qbtaining health care, incluqing the results Qf any 
studies Qr analyses .ungertaken by the cQmmissiQn. 

4. Review by health care facility. If any stugies Qr 
analyses ungertaken by the cQmmissiQn pursuant tQ sectiQn 10606. 
subsection 4 r Of if any consumer information developed pursuant 
to subsectiQn 3 girectly Qr inqirectly igentify a particulax: 
health care facility, the health care facility must be affQrgeg a 
x:easQnable QPPQrtunity. befQre public x:elease, tQ review ang 
cQmment uPQn the stugies, analyses Qr othex: infQrmation. 

5. Revie .. of exceptiQn threshold and variable adjustment 
factor. The basis for, and the commission'S experience with, the 
thresholg Qn exception requests in sectiQn 10805, SUbsection 14, 
ang the variable agjustment factQr in sectiQn 10805. subsectiQn 
2, must be reviewed after these provisions have been in operation 
fQr 2 years. 

§10609. Penalties 

Any persQn whQ knQwingly viQlates any prQvision Qf this 
chapter or any valig Qrger Qr rule agQpteg pursuant to this 
chaptex:, Qr whQ' willfully fails" neglects Qr x:efuses tQ perform 
any Qf the guties imposeg unger this chapter. cQmmits a civil 
viQlatiQn fQX: which a fQrfeiture Qf nQt mQre than $1. 000 a day 
may be agjuggeg. unless specific penalties are elsewhere 
prQvideg. A fQrfeiture impQsed unger this sectiQn may nQt exceeg 
$25.000 fQX: any Qne Qccux:rence. 

§10610. Enforcement 

.UpQn applicatiQn Qf the cornmissiQn Qr the AttQrney General, 
the Supex:iQr CQurt has full jurisgiction tQ enfQrce all Qrgers Qf 
the cQrnmissiQn and the perfQrmance by prQvigers Qf health care Qf 
all guties impQseg uPQn them by this chapter ang any valid 
x:egulations agQpteg pursuant tQ this chapter. 

§10611. Funding of the commissiQn 

1. AsseSsments. Evex:y hQspital subject to regulation unger 
this chapter'is SUbject tQ an assessment Qf nQt mQre than .15~ Qf 
its grQss patient service revenues. NQtwithstp.nqing any Qther 
prQvisiQn Qf law, the cQmmissiQn shall reguce the assessment tQ 
hQspitals by $159.077 in fiscal year 1993-94 ang by $276,106 in 
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fiscal year 1994-95. The cQmmissiQn shall getermine the 
assessments annually pdQ[ tQ July 1st ang shall assess each 
hQspita1 fQr its prQ rata share. Each hQ~pita1. shall pay the 
assessment chargeg tQ it Qn a quartex:ly bas1s, w1th pay~ents gue 
Qn Qr befQre July 1st. OctQber 1st, January 1st ang Apr1l 1st Qf 
each yeax:. 

2. Legislative approval of the budget. !he assessID:nts ~ng 
expengitux:es prQvigeg in this sectiQn are subJect tQ le?1s~at1~e 
apprQval in the same manner as the budget Qf the COmm1Ss1Qn 1S 
apprQveg. The cQmmission shall alsQ ~ePQrt annually" befQre 
February 1st. tQ the jQint stanging cQmm1ttee Qf the ~eg1s1ature 
haying jurisdiction oyer human resource matters ~Qn 1tS pla~ned 

expengitures fQr the year ang on its use Qf fungs 1n the prev1Qus 

~ 

3. Deposit Qf funds. All revenues geriveg fx:om assessments 
levieg against the hQspitals gescdbeg in this sectiQn must be 
gepQsiteg with the Treasurer Qf State in a separate accQunt to be 
knowp as the Health Care Finance Commission Fund. 

4. Use of funds. The cQrnmissiQn may use the revenues 
prQvigeg in this sectiQn tQ gefray the cQsts incuueg by the 
cQrnmissiQD pursuant tQ this chapter. incluging salaries. 
administx:ative expenSes. gata system expenses. cQnsulting fees 
ang any other reasonable cQsts incurx:eg tQ admi~iste~ th~s 
chaptex:. The cQrnmissiQn may not use the revenues prQv1geg 1n th1s 
sectiQn to make grants pursuant tQ sectiQn 10606. subsectiQn 5, 
unless the allQcatiQn of revenues tQ this purpQse has been 
apprQveg in accQrgance with sUbsectiQn 2. 

5. Une'Wended funds. Except as 'specifieg in this sectiQn'. 
any amQunt Qf the fungs that is nQt expengeg at the eng Qf a 
fiscal year gQes not lapse, but must be cauieg fQrwax:g tQ. be 
expengeg fQr the purpQses specified in this sectiQn i~ succeeg1ng 
fiscal years. Any unexpengeg fungs in excess Qf 7~ Qf the tQ~al 

annual assessment authorized in subsection 1 must, at. the ?pt~?n 
Qf the cQmmissiQn, eithex: be presenteg tQ the Leg1s1ature 1n 
accQx:gance with subsectiQn 2 fQr reallQcatiQn a?g expengitux:e f~x: 
commission purposes or used to reduce the hosp1tal assessment 1n 
the follQwing fiscal yeax:. 

6. NOnhospital data collection expenses. The fungs 
x:equireg tQ supPQrt the cQllectiQn, stQrage ang analysis by the 
cQmmissiQn Qf gata from pX:Qvigers Qf health care Qther ~han 

hQspitals must be provigeg by means Qf the assessment proV1geg 
fQX: in subsectiQn 1. 

§10612. Progx:am audit and evaluation 
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1. Sunset provisions. The commission is sUbject to review 
and termination or continuation by the Legislature in accordance 
with Title 3, chapter 33. 

2. Evaluation. In addition to the requirements as to 
contents of justification reports under Title 3, section 924, the 
commission shall include in its report an evaluation of the 
impact of the hospital financing system established under this 
chapter on the quality of hospital care, access to hospital care 
and the financial stability of hospitals in the State. 

SUBCHAPTER II 

HEALTH FACILITIES INFORMATION DISCLOSURE 

§I070I. Uniform systems of reporting generally 

1. Establishment. The commission shall, after conSUltation 
with appropriate advisory committees and after holding public 
hearings, establish uniform systems of reporting financial and 
health care information as required under this chapter, 

2. Information required. In addition to any other 
requirements applicable to specific categories of health care 
facilities, as set forth in section 10702, and in subchapters III 
and IV and pursuant to rules adopted by the commission for form, 
medium, content and time for filing, each health care facility 
shall file with the commission the following information; 

A. Financial information, including costs of operation, 
revenues, assets, liabilities, fund balances, other income, 
rates, charges, units of services, wage and salary data and 
any other financial information the commission deems 
necessary for the performance of its duties: 

B. Scope of service information, including bed capacity, by 
service provided, special services, ancillary services, 
physician profiles in the aggregate by clinical specialties, 
nursing services and any other scope of service information 
the commission deems necessary for the performance of its 
duties: and 

C. A completed uniform hospital discharge data set, or 
comparable information, for each patient discharged from the 
facility after June 30, 1983: and for each major ambulatory 
service listed pursuant to subsection 13, 

3. Additional i~formation on ambuiatokY surgekY. Pursuant 
to rules adopted by the commission for form, medium, content and 
time for filing, each provider of health care shall file with the 
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commission a completed data set, comparable to data filed by 
health care facilities under subsection 2, paragraph C, for each 
ambulatory surgery listed pursuant to SUbsection 13. This 
subsection does not require duplication of information also 
required to be filed under subsection 2. 

4. Storage of data. The commission may, subject to section 
10606, subsection 6, contract with any entity, including an 
independent data organization, to store discharge data filed with 
the commission and comparable data filed with the commission with 
respect to major ambulatory services. For purposes of this 
SUbsection, "independent data Qrganization" means an organization 
of data users, a majority of Whose members are neither providers 
of health care, organizations representing providers of health 
care, nor individuals affiliated with those providers or 
organizationsr and whose purposes are the cOQperatiye collection, 
storage and retrieval of health care information. 

5. Previously filed discharge data. The commission may 
direct the transfer to its possession and control of all 
discharge data required to have been filed with an independent 
data organization pursuant to the Health Facilities Information 
Disclosure Act prior to July 1, 1983. In the event that any such 
discharge data have not been filed with an independent data 
organization as of the effective date of this chapter, the 
COmmission shall direct such discharge data to be filed with the 
commission. 

6. Previously filed financial data. The commission may 
direct the transfer to its possession and control of all 
financial reports and data required to have been filed with the 
Health Facilities Cost Review Board or with a voluntary budget 
review organization pursuant to the Health Facilities Information 
Disclosure Act prior to September 23, 1983. In the event that 
any such reports or data have not been filed as of September 23, 
1993, the commission shall direct the reports or data to be filed 
with the commission. The commission may require the filing of 
financial reports and data that. during the periOd from July 1. 
1983 to September 23, 1993, would have been required to be filaQ 
pursuant to the board's regulations in effect on June 30, 1983, 
had the Health Facilities Information Disclosure Act not been 
repealed effective July 1, 1983. Except for reports and data as 
have been made available to the Health Facilities Cost Review 
Board prior to July 1, 1983, the commission shall compensate any 
voluntary budget review organization for the reasonable costs 
incurred in transferring reports and data, provided that the 
voluntary budget review o:g?n~z?tion shall ~ooperate to the 
fullest extent possible in m1n1m1Z1ng the costs 1ncurred. 
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7. Consideration of other systems. To the extent feasible, 
the commission in establishing uniform systems shall take into 
account the data requirements of relevant programs and the 
reporting systems previously established by the Health Facilities 
Cost Review Board. 

8. More than one licensed health facility operated. Where 
more than one licensed health facility is operated by the 
reporting organization, the information required by this chapter 
must be reported for each health facility separately, 

9. More than one location. When a provider of health care 
operates in more than one location, the commission may require 
that information be reported separately for each location. 

10. Certification required. The commission may require 
certification of financial reports as it may specify and may 
require attestation as to these statements from responsible 
officials of the facility that these reports have to the best of 
their knowledge and belief been prepared in accordance with the 
requirements of the commission. 

11. Verification. If a further investigation is considered 
necessary or desirable to verify the accuracy of information in 
reports made under this chapter, the COmmission may examine 
further any records and accounts as the" commission by rule 
provides. As part of the examination, the commission may conduct 
a full or partial audit of all those records and accounts. 

12. Filing schedules. The information and data required 
pursuant to this chapter must be filed on an annual basis or more 
frequently as specified by the commission. The commission shall 
establish the effective date for compliance with the required 
uniform systems. 

13. Data lists. The COmmission shall annually by rule 
prepare a list of major ambUlatory services for which data is to 
be collected pursuant to subsection 2, paragraph C, and a list of 
ambulatory surgeries for which data is to be collected pursuant 
to Subsection 3. The commission shall distribute the lists to 
those providers of health care that are required to file 
information under subsection 2 or 3. 

§10702. Hospital reporting: additional requirements 

1. Fiscal years. Hospital fiscal years are be as follows. 

A. Unless otherwise approved by the commission. the £iscal 
year of each hospital subject to this chapter is the fiscal 
year on which it operated as of May 1, 19B3. 
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B. For purposes of this chapter. a fiscal year that 
commences between September 20th and September 30th is 
deemed to be a fiscal year commencing October 1st of the 
same calendar year. 

2. Hospital reporting. The commission shalL after 
consultation with" appropriate" advisory committees and after 
public hearing, direct hospitals to use a uniform system of 
financial reporting. Subject to the requirements of section 
10701. subsection 7, this system must include any cost allocation 
and revenue allocation methods the commission prescribes for use 
in reporting revenues, expenses, other income and other outlays, 
assets, liabilities and units of service, 

3. Modification of systems. The commission may modify the 
financial and clinical reporting systems to allow for differences 
in the scope or type of services and in financial structure among 
the various sizes, categories or types of hospitals subject to 
this chapter. 

4. Medical record abstract data. In addition to the 
information required to be filed under section 10701 and pursuant 
to rules adopted by the commission for form, medium, content and 
time of filing, each hospital shall file with the commisSi6n any 
medical record abstract data the commission prescribes. 

5. Merged data. The commission may require the discharge 
data submitted pursuant to section 10701. subsection 2, and any 
medical record abstract data required pursuant to subsection 4, 
to be merged with associated billing data. 

6. Authority to obtain information. Nothing in this 
subchapter limits the commission's authority to obtain 
information from hospitals that it deems necessary to carry out 
its duties under subchapter III. 

§10703. Health care information 

1. Development of health care information systems. In 
addition to the commission's authority to obtain information to 
carry out the specific prov1s1ons of this subchapter, the 
commission may require providers of health care to furnish 
information with respect to the nature and quantity of services 
provided" to the extent necessary to develop proposals for the 
modification, refinement or expansion of the systems of 
information disclosure established under this subchapter. The 
commission's authority under this subsection includes the design 
and implementation of pilot information reporting systems 
affecting selected categories of providers of health care or 
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representative samples of providers. pilot information reporting 
systems established under this subsection may be implemented on a 
statewide basis. 

2. Demonstration project. The commission may establish a 
demonstration project requidng the submission of data from all 
proyiders with respect to seryices listed in subsection 3 in 
nonhospital settings. The demonstration project may be 
implemented on a statewide basis. The demonstration project must 
be designed to test the usefulness of data to consumers. the 
yalue of the data in determining whether hospital-based health 
care costs and seryices are shifting to nonhospital-based 
settings. the feasibility of using standard claim forms for the 
submission of data. how the cost of data collection is balanced 
with the yalue of the data. whether patient-specific or aggregate 
data can best address the purposes for which the data is sought. 

. and whether providers should be compensated for proyiding the 
data. By January 1. 1997. the commission shall submit to the 
joint standing committee of the Legislature haying jurisdiction 
oyer human resource matters a report that addresses each of these 
criteria, The report must include the commission I s 
reCommendation regarding whether the demonstration program should 
continue, along with necessary implementing legiSlation. 

3. Coyered services. The seryices for which data may be 
required under subsection 2 are; 

A. Computed tomography seryices: 

B. Magnetic resonance imaging services: 

C. Cardiac angiography; 

D. Cardiac catheterization services; and 

E. Thallium scanning. 

4. Information on mandated services. The commission shall 
require hospital and nonhospital proyiders of mrunmography 
services to furnish information with respect to those seryices, 
for the purpose Of assisting in the evaluation of the social and 
financial impact. and the efficacy of the mandated benefit for 
screening mrunmogrruns under Title 24. section 2320-11 and Title 
24-11. sections 2745-11 and 2837-11. The information that may be 
collected includes the location of mammography units, purchase of 
new mammography units, tbe number of screening and diagnostic 
mammogrruns performed, the charge per mammogrgm and the method and 
runount of payment, and the number of cancers detected by 
screening mammogrgms. 
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SUBCHAPTER III 

HOSPITAL CARE FINANCING SYSTEM 

SloaOI. Establishment of revenue limits and apportiOnment methods 

1. Authority. The COmmission may establish and ayyroye 
reyenue limits and apportionment methods for indiyidual hospitals. 

2. Criteria. Subject to more syecific yroyisions contained 
in this.subchayter, the reyenue limits and ayyortionment methods 
established by the commission must ensure that: 

A. The financial requirements of a hospital are reasonably 
related to its total seryices; 

H, A hospital's patient service revenues are reasonably 
related to its financial requirements; and 

C. Rates are set equitably runong all payors. yurchasers or 
classes of purchasers of health care seryices without undue 
discrimination or preference, 

3. Average reyenue per case p~ent system. The commission 
shall establish an aye rage reyenue yer case yayment system. 

The yer case system must haye 3 components. 

11. The commission shall establish and apyroye limits on the 
aye rage revenue per case mix adjusted inpatient admission, 
exclusiye of the cayital-related reyenues subject to the 
comyonent establiShed under paragraph C. 

B. Outpatient seryice reyenue limits must be established 
yursuant to this paragraph. Nothing in this paragrayh 
prohibits the commission from refining or modifying the 
method of adjusting for out-yatient yolume. 

0) For yayment years beginning or deemed to begin 
before October I. 1992. the commission shall establish 
reyenue limits for outpatient seryices using methods 
consistent with those used in setting gross patient 
seryice reyenue limits for payment years beginning 
yrio[ to October I. 1990. exceyt that the 
cayital-related reyenues subject to the comyonent 
established under yaragraph C must be excluded. 

(2) For yayment years beginning or deemed to begin 
between September 3~. 1992 and September 30. 1995. the 
commission may establish a method of regulating 
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outpatient service revenue that is consistent with 
subparagraph (3). Until a method consistent with 
subparagraph (3) takes effect. the commission shall use 
a method consistent with subparagraph (1). 

(3) For payment years beginning or deemed to begin on 
or after October 1, 1995, the commission shall regulate 
outpatient services by setting the rate per unit of 
service or Def classification, exclusive of the 
capital-related revenues subject to the component 
established under paragraph C, 

C. The commission shall establish and approve a separate 
gross patient service revenue limit component for those 
revenues necessary to provide a reasonable opportunity for 
each hospital to recover its total allowance for facilities 
and equipment as determined under section 10805, subsection 
4. This component must limit total revenues rather than 
revenues per admission or unit of service, 

D. For payment years beginning before October 1, 1992, the 
commission may combine all or part of the component 
established under paragraph C with the component established 
under paragraph B. 

4. Total revenue system. The commission shall establish a 
total revenue system, that may be chosen by hospitals that are in 
relatively self-contained catchment areas, are not in direct 
competition with other hospitals and that meet certain criteria 
developed py the commission. 

A. Criteria must include, put not pe limited to: 

(1) Distance Of the hospital in miles and travel time 
from the nearest other hospital: and 

(2) Utilization of existing hospital services py 
patients within the catchment area. 

B. The commission shall estaplish a procedure py which, and 
time limits within which, an eligiple hospital may initially 
elect to participate in the total revenue system. The 
commission shall also establish the procedures and 
conditions under which an eligiple hospital may choose to be 
regulated under the per case or total revenue system after 
the period provided for the initial election. These 
conditions may include, put are not limited to, reasonaple 
limits OD the frequency with which an eligiple hospital may 
choose to transfer from one regulatory system to the other, 
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C. A hospital that is not eligiple to choose to participate 
in the total revenue system may request the commission's 
approval to participate in the total revenue system for a 
period of no more than 2 years. The commission may approve 
the request if it determines that the hospital is 
experiencing significant financial proPlems and is in the 
process of making· a transition to a different scope Of type 
of service. The COmmission shall require the hospital to 
estaplish that the approval of its request to participate in 
the total revenue system would pe consistent with the 
orderly and economic development of the health care system. 

D. The commission shall estaplish the total gross patient 
service revenue limit for inpatient and Qutpatient services 
for hospitals that apply for this system and meet the 
estaplished criteria. 

5. Excess charges prohibited. No hospital may charge for 
services at rates that are inconsistent with the revenue limits 
approved py the commission, 

6. Specialty hospitals. The commission shall provide 
alternative regulatory options for hospitals defined by the 
COmmission as peing specialty hospitals. 

7. Return on investment. The revenue limits estaplished py 
the commission under this chapter must, in' the case of a 
proprietary, for-profit hospital, pe estaplished in a manner that 
provides a reasonaple opportunity for the hospital to earn an 
amount that will provide a fair return to owners pased on their 
investment in hospital resources, 

§I0802. Definition of elements of base year financial 
req!lirements 

The commission shall ·define py rule the elements of pase 
year financial requirements of hospitals, 

1. Medicare costs. These elements must consist of acute 
patient care related costs exclusive of capital costs and must 
include those salaries and wages, fringe penefits, contracted 
services, supplies and other noncapital expenses which are 
defined as allowaple costs under the Medicare program estaplished 
pursuant to the United States Social Security Act. Title XVIII. 
including any offsets of operating revenues as prescriped by 
Medicare regulations. 

2. Other costs. In addition, the following costs must pe 
included: 

Page 641-LR3l02(1) 



2 

4 

6 

6 

10 

12 

14 

16 

16 

20 

22 

24 

26 

26 

30 

32 

34 

36 

36 

40 

42 

44 

46 

46 

50 

A. Costs associated with community education programs: 

B. Costs associated with the recruitment of 
nonhospital-based physicians: 

C. Compensation paid to physicians for professional 
services to the extent that the compensation is included on 
a· hospital' s trial balance of expenses as reported in its 
Medicare cost report: and 

D. Any other costs. exclusive of development activity 
costs. the commission deems necessary and appropriate, 

All costs must be offset by operating revenues as prescribed by 
Medicare regulations. 

§10803. Computation of base year financial requirements 

1. Base year. The base year for each hospital is its most 
recent fiscal year ending on or before June 30. 1964. for which 
there is a budget that was approved prior to July L 1963. by a 
voluntary budget review organization. If a hospital failed to 
secure. prior to July 1. 1983. the approval by a voluntary budget 
review organization of its budget for its most recent fiscal year 
ending on or before June 30. 1964. the base year for the hospital 
is its most recent fiscal year ending on or before June 30. 1983. 

2. Computation. The commission shall compute base year 
financial requirements for each hospital subject to this chapter 
that was in operation on December 31. 1982. as follows. 

At In computing base year financial requirements for each 
hospital whose base year is its most recent fiscal year 
ending on or before June 30. 1984. the commission shall 
adjust. or require to be adjusted. the budget approved by 
the voluntary budget review organization to conform to the 
definition of base year financial requirements establiShed 
in accordance with section 10802. The commission shall make 
appropriate adjustments to the base year financial 
requirements to reflect increases or decreases in financial 
requirements occurnng between the base year and the 
commencement of the hospital's first payment year resulting 
from the factors specified in section 10805. subsections L 
3, 5. 7 to 9 and subsection 10. paragral?h B. provided that 
any rate of increase. on a per case basis. from the base 
year to the commencement of the hospital's first payment 
year. may not exceed 'the rate of increase for inpatient 
hospital costs allowed under the Tax Equity and Fiscal 
Responsibility Act of 1982. 
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B. In computing base year financial requirements for each 
hospital whose base year is its most recent fiscal year 
ending on or before June 30. 1983, the commission shall 
adjust. or require to be adjusted. the hospital's audited 
Medicare cost report to conform to the definition of base 
year financial requirements eStablished in accordance with 
section 10802'. The commission shall make appropriate 
adjustments to the base year 'financial requirements to 
reflect increases or decreases in financial requirements 
occurring between the base year and the cOmmencement of the 
hospital's first payment year reSUlting from the factors 
specified in section 10805. subsections 1. 3, 5. 7 to 9 and 
SUbsection 10. paragraph B. provided that any rate of 
increase. on a per case basis. from the base year to the 
cOmmencement of the hospital's first payment year. may not 
exceed the rate of increase for inpatient hospital costs 
allowed under the Tax Equity and Fiscal Responsibility Act 
of 1982. 

3. New hospitals. The commission shall establish. by rule. 
a methodology for computing base year financial requirements for 
hospitals subject to this chapter that commence operations on or 
after January 1. 1983, This methodology may include reasonable 
limits based on the costs approved pursuant to the Maine 
Certificate of Need Act. 

§10804. Computation of p~ent year financial requirements 

The commiSsion shall determine the payment year financial 
requirements of each hospital 'as follows, 

1. P~ent years. Subject to the prOV1S1Qns of section 
10702. subsection 1. payment years of each hospital must 
coincide with its fiscal years and the first payment year of each 
hospital must be its first fiscal year commencing on or after 
October L 1984. 

2. First year. The payment year financial requirements for 
each hospital for the first payment year must be the base year 
financial requirements computed in accordance with section 10803 
and adjusted by the commission in accordance with section 10805. 

3. Subsequent years. The payment year financial 
requirements for each hospital for the 2nd payment year and each 
subsequent payment year must be the payment year financial 
requirements determined for the immediately preceding payment 
year adjusted by the commission in accordance with section 10805, 

§10805. Adjustments to financial requirements 
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The commission shall establish, by rule, methodologies and 
procedures for consideration and inclusion of the adjustments to 
hospital financial requirements set forth in this section. In 
addition to proyiding for the submission of information required 
by the commission, these rules must address the manner in which 
hospitals will be afforded an opportunity to submit information 
they wish to be considered in determining adjustments under this 
section. 

1. Economic trend factor. In determining payment year 
financial requirements, the commission shall include an 
adjustment for the projected impact of inflation on the prices 
paid by hospitals for the goods and seryices required to proyide 
patient care. In order to measure and project the impact of 
inflation, the commission shall establish and use the foUowing 
.!.ll!.ti!i 

A. Homogeneous classifications of hospital costs for goods 
and services and of capital costs, called "cost components:" 

B. Estimates or determinations of the proportion of 
hospital costs in each cost component: and 

C. Identification or development of proxies that measure 
the reasonable increase in p'rices, by cost component, that 
the hospitals would be expected to pay for goods and 
services. 

The proxy or proxies chosen by the commission to measure the 
reasonable increase in employee compensation must reflect the 
experience of workers in the Northeast and regions of this State 
who are reasonably representatiye of professional medical 
personnel, and other hospital workers. 

The commission may also consider the discrepancies, if any, 
between the' projected and actual inflation experience of 
noncompensation proxies in preceding payment years. 

The commission may, from time to time during the course of a 
payment year, in accordance with duly adopted rules, make further 
adjustments if it obtains substantial eyidence that its initial 
projections for the current payment year will be in error. 

The commission may, in accordance with rules, make a further 
positiye or negatiye adjustment after the close of the payment 
year to the amount otherwise allowed for the impact of inflation, 
on the basis of the reasonable cost of liability insurance during 
that payment year. 
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2. Variable adjustment factor. In determining payment year 
financial requirements, the COmmission shall include an 
adjustment based upon a factor, fixed by the commission between 
0.5'\, and 2.0'\" that must be added to the percentage adjustment 
for inflation determined pursuant to subsection 1. This factor 
must reflect the ,following: 

A. Changes in 'technology not coyered by certificate of need 
projects, inclUding changes in drugs and supplies: 

B. Changes in medical practice: 

C. Increased seyerity of illness not accounted for by the 
case mix system and the aging of the population: and 

P. Other changes specified by the 'commission that are 
expected to affect a substantial number of Maine hospitals . 

3. Case mix. Adjustments may be made for changes in case 
mix as follows. 

A. In determining payment year financial requirements, the 
commission shall include an adjustment for the projected 
impact on the hospital's financial requirements of changes 
in the acuity of illness of the hospital's patients. 

In order to measure and project the impact of changes in 
acuity, the cOmmission'shall establish and use the following 
!ia..t.a..t 

(1) Classifications of hospital patient admissions, 
called "patient classification," that, are medically 
meaningful and that haye relatiyely similar resource 
requirements for their treatment: 

(2) Estimates or determinations of the ayerage patient 
care costs of treating patients, including nursing 
costs, in each patient classification, that may not 
include any costs that are fixed or largely independent 
of the yolume of seryices proyided: and 

(3) Measurements of the reasonable imoact on each 
hospital's costs of changes in the distribution of the 
hospital's patients oyer the patient classifications. 

It may also consider discrepancies, if any, between the 
projected and actual changes in case mix in the preceding 
payment years. 
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B. The commission may. for hospitals regulated under the 
total revenue system. from time to time during the course of 
a payment year. in accordance with rules. make further 
adjustments. on an interim 'or final basis. in there are 
discrepancies' between projected and actual case mix changes 
in the preceding payment years or if it obtains substantial 
evidence that its initial projections for the current 
payment year will be in error. In making the further 
adjustments. the commission shall consider the special needs 
and circumstances of small hospitals. 

4. Facilities and equimnent. In determining payment year 
financial reguirements. the commission shall include an allowance 
for the cost of facilities and eguipment. 

A. An allowance for the cost of facilities and fixed 
eguipment must include allowances for straight line 
depreciation and interest expense, less interest income on 
debt service reserve funds available to the hospital. 

In determining payment year financial reguirements. the 
commission shall include an adjustment in the allowance for 
facilities and fixed' eguipment to reflect changes in 
interest expense and to reflect any new increases or 
decreases in capital costs that result from the acguisition. 
replacement or disposition of facilities or fixed eguipment 
and that are not related to projects for which an adjustment 
is reguired to be made under subsection 6. Any positive 
adjustments made to reflect such increases in capital costs 
are not effective until the facilities or fixed eguipment 
have been put into use and the associated expenses would be 
eligible for reimbursement under the Medicare program. 

B. An allowance for the cost of movable eguipment must be 
calculated on the basis of straight line depreciation and 
interest consistent with paragraph A. 

C. HospitalS shall fund depreciation and use their funded 
depreciation as a first source of funds for payment for 
capital projects. proportional to the ratio between the 
capital cost of the new project and the gross book value of 
the hospital assets. 

D. The commission mal" in accord,aDee with ruleS f make a 
further adjustment after the close of any payment year for 
increases or decreases in the reasonable cost of facilities 
and eguipment during that payment year. 

5. Volume. Changes in a hospital's volume of services must 
be considered as follows. 

" , 
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A. In determining payment year financial reguirements. the 
commission shall consider the reasonable expected impact on 
the hospital's financial reguirements of changes in the 
volume of services reguired to be provided by the hospital. 

B. In order to measure the impact of changes in the volume 
of service on hospital's costs. the commission shall 
establish schedules that must be completed' and submitted by 
each hospital and that must include: 

(1) Classifications of the services that must be used 
to measure yolume changes: 

(2) Statistical units of measure for each service 
classification: and 

(3) Specified percentages of the variable costs of 
each center to be added to or subtracted from the 
approved revenues of the center as a result of 
specified changes in volume. 

These schedules must be developed in a manner that 
introduces financial incentives for the efficient and 
effective delivery of services and gives due consideration 
to the special needs and circumstances of small hospitals. 

C. The commission may. for hospitals regulated under the 
total revenue system. from time to time during the course of 
a payment year. in accordance with rules" make any further 
adjustments necessary in the event of discrepancies between 
projected and actual volume changes in preceding payment 
years or if it obtains substantial evidence that its initial 
projections for the current payment year will be in error. 
In making any further adjustments. the commission shall 
consider the special needs and circUmstances of small 
hospitals. 

6. Certificate of need projects. Adjustments to financial 
reguirements for the impact on a hospital's costs of projects 
approved by the department pursuant to the Maine Certificate of 
Need Act must be determined as follows. 

A. Except as provided in paragraph C. in determining 
payment year financial reguirements. the commission shall 
include an adjustment to reflect any net increases or 
decreases in the, hospital's costs resulting from projects 
that have been approved by the department in accordance with 
the Maine Certificate of Need Act and that otherwise meet 
the reguirements of section 10812. subsection 2. paragraph 
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C. These adjustments may be made subsequent to the 
commencement of a fiscal year and shall take effect on the 
date that eKpenses associated with the project would be 
eligible for reimbursement under the Medicare program. 

s. In determining payment year financial requirements. the 
commission shall include an adjustment to reflect any net 
increases or decreases in the hospital's costs resulting 

. from projects approved by the department pursuant to the 
Maine Certificate of Need Act prior fo September 23, 1983, 
but not reflected in the base year financial requirements: 
provided that any approved costs must be adjusted to be 
consistent with the definition of those costs established 
under subsection 4 and section 10802. An adjustment under 
this paragraph may not be effective prior to the date on 
which the eKpenses associated with the approved project 
would be eligible for reimbursement under the Medicare 
program. 

C. In determining payment year financial requirements, if a 
project approved in accordance with the Maine Certificate of 
Need Act and section 10812 subsequent to October 1. 1985.· 
involves an activity specified in subsection 9, the 
commission may determine an adjustment to reflect any net 
decrease resulting from that project in a manner consistent 
with its determination of adjustments under subsection 9. 

7. Standard component. For payment years commencing on or 
after October 1. 1990, but no later than October 1. 1991. the 
commission shall establish reasonable standards of financial 
requirements or costs per case for hospitals. In determining 
financial requirements for payment years to which the standards 
apply, the commission shall include an adjustment to incorporate 
the standards into financial require,ments as otherwise determined 
under this section. 

A. The adjustment under this subsection applies to 
noncapital financial requirements and to the allowance for 
capital costs of movable equipment but eKcludes the 
allowance for the capital costs of facilities and fiKed 
equipment determined under subsection 4. 

B. The commission may exclude certain categories of 
operating costs in order to permit reasonable comparisons 
among hospitals. 

c. The commission may exclude financial, requirements 
associated with outpatient services from the adjustment 
under this subsection, either for all payment years or for 
some portion of the 5-year phase-in period. 
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D. The adjustment under this subsection must be phased in 
~;er a 5~ear period, distributed as equally over th; 5 
years as is practicable. At the end of the 5-year .peu?d, 
the standard component may not eKceed 50~ of those f1nanc1al 
requirements' to which the adjustment is applied. 

E. The commission may waive or modify the standard 
component adjustment for a border hospit~l or a ho~pi:al 
regulated under the total revenue system 1f the co~m1sswn 
finds that including the standard .com~onent 1n :he 
hospital 'Os financial requirements would 1mpau the capac1 ty 
of the hospital to provide needed services at ac~eptab~e 
levels of quality and the hospital could not av01d th15 
impairment by management action. 

8. Working capital. In determining payment year financial 
r~quirements. the commission shall include an adjustment to 
p;ovide for financing reasonable increases in the hospital's 
;ccounts receivable. net of accounts payable and whatever 
~ditiQnal working capital proyisions. the co,?,ission. deems 
;;ropriate. The commission may, from bme to t1me dupng the 
;~rse of a payment year, make further adjustments with respect 
tQ wQrking capital as may be necessary. 

9. Change in services. In determining payment year 
financial requirements, the CQmmission may include an Qffsetting 
adj~stment tQ reflect the impact Qn the hQspital's financial 
requirements QE: 

A. The terminatiQn or significant reductiQn Qf health 
services prQvided by the hospital: 

S. The transfer or assignment tQ anQther entity Qf 
- functiQns perfOrmed by the hQspital: 

C. A merger Qr cQnsQlidatiQn with anQther hQspita l : Qr 

D. A hQspital restructuring. as defined pursuant tQ sectiQn 
.lQllL. 

Any adjustment under this subsection should be calculated in a 
;;;;nner that does not unreasQnably discourage mQre efficient and 
~ffective delivery of services .-

10. Other adjustments. Other adjustments are determined as 
fQllQws. 

A. In determining payment year financial requirements, the 
cQmmissiQn may include a PQsitive adjustment fQr the support 
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of improvements in medical care management and information 
systems. 

B. New regulatory costs are determined as follows. 

(1) In determining Bayment year financial 
requirements. the commission shall include an 
adjustment" to reflect the difference between the 
assessment for the fiscal year imBosed Bursuant to 
section 10611 and the total amount of dues and fees 
Baid to a voluntary budget review organization in the 
hosBital's base year. 

(2) In determining financial requirements. the 
commission may include a Bositive adjustment to reflect 
the reasonable impact on a hospital's costs that is 
proyen to have resulted from a hospital's conversion to 
a different fiscal year that has been aBproved Bursuant 
to section 10702, In the case of a conyers ion to an 
October 1st fiscal year that the commission is required 
to apBrOve pursuant to section 10702, subsection 1, the 
commission shall inclUde an aBpropriate adjustment. 

(31 In determining Bayment year financial 
requirements, the commission shall include an 
adjustment to reflect the imBact on a hospital's costs 
of changes in hospital reporting requirements imposed 
by the commission. 

C. In determining Bayment year financial requirements, the 
commission shall include an adjustment to reflect the 
reasonable costs, including reasonable attorneys' fees, 
incurred by a hosBital to Brosecute an aBpeal of a 
commission decision pursuant to section 10901, subsection 4. 
The adjustment must reflect only those reasonable costs that 
are associated with the issues on whiCh the hosBital has 
prevailed in court, including costs associated with 
presenting those issues to the commission in the case from 
which the appeal was taken. The commission shall make an 
adjustment under this paragraph only to the extent that the 
costs found to be reasonable are not otherwise included in 
financial requirements. 

D. In determining payment year financial requirements, the 
commission shall include an adjustment to reflect the actual 
costs of the hospital's participation in the Health 
OccUBations Training Project, Title 26. chapters 31 and 
3l-A. These costs shall be limited to actual Bayments made 
to lenders under the program. The commission shall make an 

"adjustment under this paragnmh only to the extent that the 
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costs found to be reasonable are not otherwise included in 
financial requirements, 

E. In determining payment year financial requirements, the 
commission shall include an adjustment for the hospital's 
assessment under Title 36, section 2BOI-A. 

11. Base-year "budget adjustment. In determining financial 
requirements for the 3rd payment year, or any subsequent payment 
year, the commission upon application of a hospitaL may make a 
base-year budget correction adjustment as follows: 

A. An adjustment under this subsection must be based upon a 
determination of the excess of; 

(1) The applicant hospital's actual audited Medicare 
allowable costs for its base year, adjusted to conform 
to the definition of base-year financial requirements 
established in accordance with section 10B02: and 

(2) Its base-year financial requirements determined in 
accordance with section 10B03. 

B. In determining the amount of the excess upon which an 
adjustment may be based, the commission: 

III Shall consider the extent to which other 
adjustments have been made under this section for 
changes that occurred during the base year: and 

(2) Shall aOjust the amount determined under paragraph 
A to reflect the impact, determined by means of the 
economic trend factor established in accordance with 
subsection L of inflation from the base year through 
the payment year prior to the year for which an 
adjustment has been requested. 

C. The commission shall make an adjustment for all or part 
of the excess determined in accordance with paragraphs A and 
B, to the extent that the commission finds that the 
adjustment is in the public interest. In determining 
whether the adjustment is in the public interest and, if so, 
in what amount the adjustment should be made, the commission 
shall consider the following factors, as well as any other 
factors pertinent to the findings and purposes set forth in 
section 10601: 

(1) The hospital's justification for exceeding its 
budget as approved by the VOluntary "budget review 
organization: 
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(2) The hospital's costs. volume and intensity of 
services as compared to other comparable hospitals: 

(3) The hardship to the hospital in the absence of 
treatment under this section: and 

(4) The impact on quality and accessibility to health 
~ 

D. No hospital may receive more than one adjustment under 
this subsection. nor is any hospital eligible for such an 
adjustment if the cOmmission. after hearing. has made a 
final decision denying the adjustment. An adjustment under 
this subsection becomes part of payment year financial 
requirements for purposes of computing subsequent payment 
year requirements pursuant to section 10804. 

12. General considerations. General consideratiQns must be 
determined as fQllQws. 

At In its consideration of the factors enwnerated in this 
sectiQn. the commissiQn shall take intQ account the special 
needs and circumstances of small hospitals. 

B. In i'ts cQnsideration Qf the factQrs enumerated in this 
sectiQn. the cOmmissiQn shall direct its prQfessiQnal· staff 
tQ develop and utilize a data base and a series Qf 
analytical techniques tQ facilitate this consideratiQn and 
tQ enhance the predictability and financial stability Qf 
hospital financing in the State. 

13. Nature and effect of adjustments. The nature and 
effect of adjustments must be determined as fQllows. 

A. Unless Qtherwise specified. adjustments may be pQsitive 
Qr' negative adjustments. 

B. Adjustments made fQr a payment year fQr wQrking capital. 
management supPQrt and those new regulatQry costs specified 
in sUbsectiQn 10. paragraph B. subparagraphs (1) and (2). 
may nQt be considered part of base year or payment year 
financial requirements fQr purpQses Qf cQmputing payment 
year financial requirements pursuant tQ section 10804 fQr a 
subsequent pgyment year. The payment year Qr years tQ which 
an adjustment fQr an exception request applies must be 
determined in accQrdance with subsection 14. paragraph C. 

14. Exception requests. The cOmmissiQn shall prQvide fQr a 
special exceptiQn adjustment whereby a hQspital may request an 

Page 652-LR3102(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

adjustment to its financial requirements to reflect majQr. 
reasQnable changes in expenses fQr which nQ adequate adjustment 
is Qtherwise prQvided under this chapter. 

A. In determining whether and tQ what extent such an 
adjustment shQuld be granted. the cQmmission shall cQnsider 
the fQIIQwing in additiQn tQ any mQre specific criteria that 
the commission 'establishes by rule: 

(1) The nature and reasQnableness Qf the changes in 
expenses for which an adjustment is under 
cQnsideratiQn. including any Qffsetting expense changes: 

(2) The reasQnableness and necessity of the hQspital's 
total acute care Qperating expenses: 

(3) The hospital's efficiency and its costs in 
cQmparisQn to other hospitals: and 

(4) The effects Qn patients. purchasers and payQrs Qf 
any change in charges that would result frQm granting 
the adjustment. 

After review Qf an exceptiQn request made pursuant to this 
subsection. the cQmmissiQn may. on the basis of the facts 
fQund. either increase Qr decrease the tQtal financial 
requirements Qf a hQspital. 

B. A request that is not supported by proof Qf major 
reasonable increases in expenses, net of offsetting expense 
changes. that are equal tQ Qr greater than 1.5~ of a 
hQspital's financial requirements for the previQUs year or 
$1.000.000. whichever is less. may not be granted. unless 
the applicant establishes either Qf the fQllowing: 

(1) That the applicant's failure to receive the 
adjustment will immediately. seriQusly and irreparably 
impair its financial capacity tQ cQntinue providing 
hospital services and that nQ alternative means of 
providing those services is available: or 

(2) That denial Qf the adjustment would result in a 
groundless difference in regulatQry treatment of 
similarly situated hQspitals seeking relief under this 
subsectiQn on the basis Qf essentially the same facts. 

C. Except as prQvided in subparagraph (1). an adjustment 
pursuant to this subsection may be included in a hospital's 
financial requirements Qnly fQr periQds Qf Qperation after 
the date Qn which the applicatiQn fQr interim adjustment is 
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deemed complete or the commencement of the payment year for 
which a timely notice of contest. requesting an adjustment 
unde~ .this subsectio~ a?d containing ~upporting information 
specJ.hed by the commJ.ssJ.on.has been hIed •. 

(1) An interim adjustment under this subsection may be 
applied to all or part of the period between the 
beginning' of the payment year during which an 
application was filed and the date that the application 
was deemed complete if the commission finds that: 

(a) . The hospital would otherwise be. unable to 
meet its cash requirements as a consequence Qf 
events beyond its control: or 

(b) The relief is consistent with the public 
interest. 

(2) The commission may determine from the nature of 
the expenses for which the adjustment is made whether 
it may become a part of financial requirements for 
purposes of computing financial requirements for. 
subsequent payment years. 

§l0806. Application of available resources: reporting 
requirements 

1. Criteria eStablished. The commission shall establish 
criteria governing the application of a hospital's available 
financial resources to satisfy its financial requirements 
consistent with the following provisions. 

A. Except as provided in paragraphs C and D. restricted and 
unrestricted gifts. grants. devises or income from 
investment thereof are considered available reSQurces. 

5. Except as provided in paragraph E. accumulated income 
from operations and income from investment thereof are not 
considered available resources. 

C. Gifts and grants from federal. state and local 
governmental agencies are considered available resources. 

D. Donor restricted gifts. grants. devises or restricted 
income from investment thereof are considered available 
resources only to the extent these funds are applied to the 
use for which they were donated. except that the purchase of 
movable equipment with any of these funds in years following 
the completion of a hospital's base year may not operate to 

Page 654-LR3l02(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

reduce the allowance for facilities and equipment otherwise 
determined under section 10805. subsection 4. 

E. Accumulated income from operations and income from 
investment thereof must be offset against financial 
requirements in the first payment year to the extent that 
income reSulted from a hospital exceeding. for its base year 
and the period ·between its base year and the commencement of 
its first payment year. combined. the following limits: 

(1) For a hospital whose base year is its most recent 
fiscal year ending prior to July I. 1984. the amount of 
its budgeted operating margin for the base year. as set 
forth in its approved base year budget. multiplied by 
the sum of one and a fraction of wbich the denominator 
is 12 and the numerator is the number of months which 
elapse between the base year and the commencement of 
its first payment year: or 

(2) For a hospital whose base year is its most recent 
fiscal year ending prior to July L 1983. 2'\, of its 
expenses allowed under the Medicare program in its base 
year times the sum of one and a fraction of which the 
denominator is 12 and the numerator is the number· of 
months which elapse between the base year and the 
commencement of its first payment year. 

F. Financial resources of affiliated interests. as defined 
in section 10813. are considered as resources available to a 
hospital to the extent specified in section 10813. 

G. Available financial resources do not include real 
estate. facilities. equipment. inventory or tangible 
personal' property. except to the extent that the resources 
otherwise available pursuant to paragraphs A to F have been 
converted into such property. 

2. Reporting. Each hospital shall file. on an annual basis 
and in accordance with rules adopted by the Commission. the 
following information: 

A. The source and amount of all gifts. grants. dev;ses and 
income from investments; and 

5. The amount of funds from gifts. grants. devises and 
investments expended and the purposes for which those funds 
were expended. 
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Notwithstanding the pronslons of section 10607. the commission 
may not publicly disclose the indiyidual identity of sources of 
gifts and grants. 

3. No limitation. Nothing in. this section or in section 
10813 limits any authority the department may haye to require the 
use of any gifts. grants. deyises or income from inyestments. to 
finance projects subject to the Maine Certificate of Need Act. 

§10807. Revenue deductions 

In establiShing reyenue limits for an indiyidual hospital. 
the commission shall make proyision for the reyenue deductions 
determined in accordance with subsections 1 to 3. offset as 
appropriate by any distributions that the hospital will receiye 
in the same payment year from the fund established in subsection 

~ 

1. Charity care. The commission shall make proY1S1on for 
a reasonable amount of reyenue deduction attributable to Charity 
care. For purposes of this section, the amount of revenue 
deduction attributable to charity care is defined as the amount 
of revenue, net of recoveries, which is expected to be written 
off as a result of a determination that the patient is unable to 
pay for the hospital services receiyed. proyided that the' 
hospital's determination is made pursuant to a policy that was 
adopted by the hospital and filed with the COmmission and that is 
consistent with reasonable guidelines established by the 
COmmission in accordance with this section. The commission shall 
adopt income guidelines that are consistent with the current 
guidelines of the Hill-Burton Program. at 42 Code of Federal 
Regulations. Section 124.506. as reyised as of October 1. 1986. 
The guidelines and policies must include the requirement that 
upon admission, or in cases of emergency admission, before 
discharge of a patient. hospitals must inyestigate the coyerage 
of the patient by any insurance or state or federal programs of 
medical assistance. If the hospital' s services to the patients 
are not covered by insurance or a medical assistance program and 
the patient meets the financial guidelines established by the 
commission. the seryices must be proyided as charitable care. 
This section does not prevent a hospital from establishing a 
policy of charitable care that includes seryices not included in 
this subsection. if permitted by the commission's guidelines. In 
no event may hospital services to a person who 'meets the 
financial eligibility guidelines. adopted pursuant to this 
section. be billed to the patient or to a municipality. 

2. Bad debts. The commission shall make proyision for a 
reasonable amount of revenue deduction attributable to bad 
debts. For purposes of this section. bad debts are defined as 
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the amount of reyenue deduction. net of recoyeries. that is 
expected to be attributable to patients who. after reasonable 
collection efforts. are determined to haye uncollectible 
accounts. proyided that the hospital's determination is made 
pursuant to a policy that was adopted by the hospital and filed 
with the commission and that is consistent with reasonable 
guidelines established by the commission. 

3. Differentials. The commission shall proyide for reyenue 
deductions that reflect differentials established and approyed 
pursuant to section 10808. In calCUlating reyenue deductions to 
reflect differentials under the Medicare program. the commission 
shall exclude from its determination the following amounts: 

A. Any amounts that the commission finds h.aye been paid by 
the Medicare program for the following actiyities. to the 
extent that the actiyities haye been approyed under section 
10819. unless any costs of the actiyities haye been added to 
a hospital's financial requirements: 

(1) The expansion of a family practice residency 
program after June 30. 1992: and 

(2) The provision of spaces iri a residency program in 
internal medicine, pediatrics or obstetrics and 
gynecology. in any given year. for the number of 
first-year residents that is greater than the number of 
first-year residents in that program at the same 
hospital prior to June 30. 1992: and 

B. Any amounts that the commission finds have reasonably 
been expended by a hospital in a reasonable appeal of a 
reimbursement decision made by the Medicare program. In 
order to allow hospitals to recover the full amount expended 
to secure increases or avoid decreases in Medicare 
reimbursement by pursuing appeals. the commission shall 
exclude from revenue deduction calculations for each payment 
year a total amount of Medicare payments equal to the total 
reasonably expended by the hospital on successful appeals in 
the most recent year for which data is available. In 
determining this adjustment. the COmmission shall take into 
account the amount of attorney's fees included in the 
hospital's base year budget. For purposes of this 
paragraph. "appeal" refers to any process of reyiew of a 
Medicare reimbursement decision. formal or informal. 
conducted by a fiscal intermediary. goyernment office. 
administrative agency or reyiew board or by a court of law, 

4. Hospital p&YIDents fund. There is established the 
Hospital Uncompensated Care and Goyernmental Payment Shortfall 
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Fund. which may be referred to as the "hospital payments fund. " 
administered by the commission. The assets of this fund must be 
derived from any appropriation that the Legislature makes or from 
any portion of the approyed gross· patient serVice revenue of each 
hospital designated as hospital payments fund revenue pursuant to 
section 10810. SUbsection 1. or from both of these sources. 

A. The hospital payments fund must be administered as 
follows. 

(1) Except as otherwise provided. the Treasurer of 
State is the custodian of the hospital payments fund. 
Upon receipt of vouchers signed by a person or persons 
designated by the commission. the State Controller 
shall draw a warrant on the Treasurer of State for the 
amount authorized. A duly attested copy of the 
resolution of the commission designating these persons 
and bearing on its face specimen signatures of these 
persons must be filed with the State Controller as 
authority for making payments upon these vouchers. 

(2) The commission may cause funds to be invested and 
reinyested subject to its periodic approyal of the 
investment program. 

(3) The commission shall publish annually. for each 
fiscal year. a report showing fiscal transactions of 
funds for the fiscal year and the assets and 
liabilities of the funds at the end of the fiscal year •. 

B. The commission shall disburse amounts from the hospital 
payments fund to those hospitals most affected by bad debts. 
charity care and shortfalls in goyernmental payments. The 
commission shall deyelop standards for the distribution of 
the funds to indiyidual hospitals. The standards must 
address the following factors: 

(1) The impact of the proportion of Medicare and 
Medicaid payments: 

(2) The special disadyantages of the Medicare payment 
system for rural hospitals: 

(3) The proportion of charges to nonpaying patients: 

(4) The efficiency of the hospital: and 

(5) The financial distress of the hospital and the 
plan of the hospital to relieye that distress. 
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§10808. Differentials 

1. Establishment of methodology. The commission shall 
establish by rule factors and methods to be used in computing a 
statewide differential. The differential may be allowed for only 
those activities and programs provided or conducted by payors 
that result in quantifiable sayings to the hospitals or 
reductions in the payments of other payors. This differential may 
reflect only the cost sayings to hospitals. rather than the cost 
to the payors of implementing these activitieS and programs. Each 
component utilized in determining the differential must be 
indiyidually quantified so that the differential equals the total 
of the yalues assigned to each component. 

The commission shall review and modify. as appropriate. the 
.working capital component of the differential on an annual basis 
and all other components on at least a triennial basis. 

2. Approval of differentials. For payment years commencing 
on and after October L 1985. differentials may be approved in 
accordance with the following provisions. 

A. . Any 3rd party payor or purchaser may apply to the 
commission for a reduction in the payments it would 
otherwise be ·required to make and the commission shall grant 
a reduction in payments commensurate with one or more 
components of the differential on a prospectiye basis if it 
.ti.nQll 

(1) That the applicant has implemented actiVities or 
programs that, pursuant to the COmmission's rules, 
qualify for a reduction: or 

(2) That the applicant is willing and able to 
implement reasonable activities or programs that, 
pursuant to the commission's rules, qualify for a 
reduction. but that a hospital will not permit to be 
implemented. 

B. The commission may establish rules under which any 
3rd-party payor or purchaser who makes prompt payments. as 
defined by the commission. will be entitled to a 
differential without the necessity of making individual 
application to the commission. The value of the differential 
must be established in accordance with subsection 1. 

3. Differentials established. Notwithstanding any other 
provisions of this section. the commission shall establish 
differentials for payments under the United States Social 
Security Act. Title XVIII. required pursuant to contractual 
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limitations imposed on these payments and those differentials for 
payments under the Ciyilian Health and Medical Program of the 
Uniformed Services. CHAMPUS. that are requix"ed. with respect to 
hospital admissions on or after January L 1987. as a condition 
of continued participation in the Medicarl" program administered 
under the United States Social Security Act. Title XVIII. The 
differential established for payments by the department under the 
United States Social Security Act. Titles V and XIX. is the 
differential approyed in accordance with subsection 2 unless 
another amount is required for the department to remain in 
compliance with the requirements of the United States Social 
Security Act. Titles V and XIX or a state plan approyed by the 
federal Department of Health and Human Seryices under the United 
States Social Security Act. 

4. Differentials: Maine Health Program. The commission 
shall proyide that the differential determined pursuant to this 
section for the Maine Health Program for charges incurred by the 
program is equal to 60%. 

§10809. Establishment and adjustment of gross patient service 
revenue limits 

The commission shall establish a gross patient service 
reyenue limit or limits for each hospital for each payment year 
commencing on or after October L 1984. 'This limit must be 
established as follows. 

1. General computation. The gross patient service reyenue 
limit or limits must be computed to allow the hospital to charge 
an amount calculated to recoyer its payment year financial 
requirements. offset by its ayailable resources pursuant to 
section 10806. taking into consideration the reyenue deductions 
determined pursuant to section 10807 and the payment system 
applicable to the hospital. 

2. Hospital payments fund adjustment. For payment years or 
partial payment years on or after October I. 1990. the commission 
may include in the gross patient seryice reyenue limit an 
adjustment. based on a uniform percentage to be applied to all 
hospitals. to proyide reyenue to be transmitted to the hospital 
payments fund in accordance wit:h "ect:ion 10810. ,,"bsections 1 and 
6. The adjustment may not exceed .75% of net patient seryice 
revenues annually, 

§10810. Payments to hospitals 

1. Components of revenue limits. The commission shall. for 
each payment year. apportion each hospital's approyed reyenue 
limit or limits into the following components. as applicable. 
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A. One component must be designated "management fund 
reyenue" and must be equal to the adjustment. if any. for 
management support seryices determined under section 10805. 
subsection 10. paragraph A. 

5. One component must be designated "hospital retained 
reyenue" and must be equal to the approyed gross patient 
service revenue limit less the "management fund reyenue" and 
"hospital payments fund reyenue." 

C. One component must be designated "hospital payments fund 
reyenue" and must be equal to the adjustment. if any. 
determined under section 10809. subsection 2. for the 
support of the hospital payments fund. 

2. Apportionment among pa;yors and purchasers. Based on 
historical or projected utilization data, the commission shall 
apportion. for each reyenue center specified by the hospital 
subject to subsection 6. and for the hospital as a whole. the 
hospital's gross patient seryice reyenue among the following 
categories; 

A, The Medicare program administered under the federal 
Social Security Act. Title XVIII. and any payor acting as a 
fiscal intermediary for the Medicare program to the extent 
of the payor's obligations as a fiscal intermediary; 

B. The Medicaid program administered by the department 
under the federal Social Security Act. Titles V and XIX; and 

C. All other purchasers and payors. which together 
constitute one category. 

3. Payments by payors and purchasers. Payments by payors 
and purchasers must be determined as follows. 

A. Payments made by the department in accordance with its 
obligations under the Medicaid program. determined pursuant 
to subsection 2. paragraph B are made in accordance with the 
following procedures. 

(ll The commission shall require the department to 
make biweekly periodic interim payments to hospitals. 
The department may. on its own initiatiye. make more 
frequent payments. 

( 2l After the close of each payment year. the 
commission shall adjust the apportionment of payments 
to the Medicaid program based on actual utilization 
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" 

data for that year. Final settlement must be made 
within 30 days of that determination. 

B. For hospitals regulated, according to the total revenue 
system. payments made by payors other than Medicare and 
Medicaid and by purchasers are made in accordance with the 
following procedures. 

(1) Payors. other than Medicare and Medicaid. and 
purchasers pay on the basis of charges established by 
hospitals. to which approved differentials are applied. 
A hospital shall establish these charges at levels that 
will reasonably ensure that its total charges. for each 
revenue center, or, at the discretion of the commission 
for groups of revenue centers and for the hospital as a 
whole. are equal to the portion of the gross patient 
service revenue apportioned to persons other than the 
Medicare and Medicaid programs. 

(2) Except as otherwise provided in this subparagraph. 
subsequent to the close of a payment year. the 
commission shall determine the amount of overcharges or 
undercharges. if any. made to payors. other than 
Medicare and Medicaid and to purchasers and shall 
adjust. by the percentage amount of the overcharges or 
undercharges. the portion of the succeeding year's 
gross patient service revenue limit that would 
otherwise be allocated to purchasers and payors other 
than Medicare and Medicaid. Mjustments to the 
succeeding year's gross patient service revenue limit 
are not made for undercharges if the undercharges 
resulted from an affirmative decision by the hospital's 
governing body to undercharge. Any decision to 
undercharge must be disclosed to the commission in 
order that it may be taken into account in the 
apportionment of the hospital's approved gross patient 
service revenue among all payors and purchasers. 

C. Payments to hospitals on the per case system are made on 
the basis of charges established consistent with limits set 
by the commission under that system. The commission shall 
establish by rule the necessary adjustments to approved 
revenues in subsequent payment years for hospitals 
determined to have overcharged or undercharged' purchasers 
and payors other than Medicare and Medicaid. 

D. In addition to any reductions in payments to hospitals 
under paragraphs A. B and c. if a hospital exceeds any 
revenue limit by an amount in excess of a margin equal to 5~ 
for small hospitals and 3~ for all other hospitals. the 
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commission may impose a penalty equal to 120, of the amount 
in excess of the margin times the rate of inflation. The 
amount of any penalty imposed must be applied prospectively. 
and in accordance with methods prescribed by the commission. 
to reduce charges applicable to the class or classes of 
payors or purchasers that were overcharged. In determining 
whether to impose a penalty on' a hospital regulated 
according to the total revenue system. the commission shall 
consider whether the revenues received by a hospital met its 
approved financial reguirements. 

4. Negotiated discounts. Any hospital that is 
participating. has chosen to participate or must participate in 
the rate per case system may negotiate discounts to charges with 
pay?rS . or, purchasers. Negotiated discounts may include 
capl.tat10P arrangements and other contracts in which an agreed 
payment amount may. in individual cases. be more or less than the 
established charge for the services rendered. Hospitals in the 
total revenue system may negotiate discounts with the approval of 
the commission according to standards adopted by rule of the 
commission. . The reyenue losses resulting from negotiated 
discounts.m~y not be reflected in the computation of a hospital's 
reyenue I1ml.t, 

5. Transmittal of management fund revenue. No later than 
30 days after receipt of each payment. each hospital shall 
transmit to the Management Support Fund. established pursuant to 
section 10B11. the portion. if any. of the payment that 
corresponds to the management fund revenue. 

6. Reyie ... of allocations. Notwithstanding the proYJ.s10ns 
of SUbsection 2. the commission shall reyiew the allocation of 
revenues to revenue centers specified by each hospital and shall 
ensure that the allocation. to the extent it results in internal 
departmental subsidies. is reasonable and does not result in 
undue price discrimination, 

7. Transmittal of hospital pgyments fund reyenue. No later 
than 30 days following the close of each quarter of each fiscal 
year. each hospital shall transmit to the hospital payments fund. 
established in section 10B07. that portion' of its revenues that 
corresponds to the hospital payments fund revenue determined 
under subsection 1. 

§l0811. Establishment and administration of Management Support 
Fund: disbursements from fund 

1. Establishment. There is established a statewide 
Management Support Fund administered by the commission. The 
assets of this fund are derived from the portion of the approved 

Page 663-LR3102(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

gross patient seryice reyenue of each hospitaL if any. in a 
fiscal year designated as management fund reyenue and transmitted 
to the Management Support Fund pursuant to section 10810. 
subsections 1 and 4. 

2. Administration. The Management Support Fund must be 
administered as follows. 

A. Except as otherwise proyided. the Treasurer of State is 
the custodian of the Management Support Fund. Upon receipt 
of youchers signed by a person or persons designated by the 
commission. the State Controller shall draw a warrant on the 
Treasurer of State of the amount authorized. A duly attested 
copy of the resolution of the commission designating these 
persons and bearing on its face specimen signatures of these 
persons must be filed with the State Controller as the 
authority for making payments upon these youchers. 

B. The COmmission may cause funds to be inyested and 
reinvested subject to its periodic approYal of the 
inyestment program. 

C. The COmmission shall publish annually. for each fiscal 
year. a report showing fiscal transactions of funds for the 
fiscal year and the assets and liabilities of the funds at 
the end of the fiscal year. 

3. Disbursements from fund. One or more hospitals may 
apply to the commission to receiye disbursements from the 
Management Support Fund. The commission shall establish criteria 
goyerning the approYal of disbursements from the fund that must. 
at a minimum: 

A. Require a finding by the commission that the proposed 
use of funds will result in a significant improvement in 
medical care management and information systems: and 

B. Take into consideration ·the special needs and 
circumstances of small hospitals. 

Disbursements under this section maY not be offset against 
payment year financial reguirements in computing a hospital's 
gross patient seryice reyenue limit under section 10809. 

§108l2. Establishment of Hospital Development ACCOunt 

1. Definitions.. As used in this section. unless the 
context otherwise indicates. the following terms haye the 
following meanings. 
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A. "Major project" means a hospital project subject to 
reyiew under the Maine Certificate of Need Act that has 
incremental annual capital and operating costs in its 3rd 
year of implementation. including a partial first fiscal 
year. of $156.000 or more. 

B. "Minor project" means a hospital project subject to 
reyiew under the Maine Certificate of Need Act that has 
incremental annual capital and operating costs in its 3rd 
fiscal year of implementation. including a partial first 
fiscal year. of less than $150.000. 

C. "Payment year cycle" means each annual period of October 
1st to September 30th. 

2. Hospital Development Account. For the 3rd and 
subsequent payment year cycles. the commission shall establish a 
Hospital Deyelopment Account to support the deyelopment of 
hospital facilities and seryices. This account must be 
administered as follows. 

A. The COmmission shall annually establish. by rule. the 
amount to be credited to the Hospital Deyelopment Account. 
In establishing the amount of the credit. the commission 
shall, at a minimum, consider: 

(1) The State Health Plan: 

(2) The ability of the citizens of the State to 
underwrite the additional costs: 

(3) The limitations imposed on payments for new 
facilities and seryices by the Federal Goyernment 
pursuant to the United States Social Security Act. 
Title XVIII and XIX: 

(4) The special needs of small hospitals: 

(5) The historic needs and experience of hospitals 
oyer the past 5 years: 

(6) The amount in the account for the preyious years 
and the leyel of utiliZation by hospitals in those 

(7) Obsolescence of physical plants: 

(8) Technological deVelopments: and 
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(9) Management seryices or other improyements in the 
quality of care. 

The commission shall report. no later than January 15th of 
each year. to the joint standing committee of the 
Legislature having jurisdiction oyer human resource matters 
regarding the rationale the commission used in establishing 
the amount credited to the Hospital Deyelopment Account in 
the previous year. 

The amount to be credited in a particular payment year cycle 
will be deemed credited to the Hospital Deyelopment Account 
as of the first day of that payment year cycle. 

B. On the basis of additional information receiyed after an 
annual credit is established pursuant to paragraph A. 
including information proyided by the department concerning 
the State Health Plan or projects then under reyiew. the 
commission may increase or decrease the amount of the annual 
credit by the adoption of a rule change proposed during the 
course of the payment year cycle to which it applies. The 
commission may not act under this paragraph to decrease the 
credit below the amount that would. in combination with any 
amounts carried oyer from prior years. equal the total of 
any debits associated with projects approyed on or before 
the date that the commission notifies the department of a 
proposed rule that would decrease the credit. For any 
payment year cycle in which the annual credit is apportioned 
to "statewide" and "indiyidual hospital" components, the 
increase or decrease authorized by this paragraph applies 
solely to the "statewide" component of the credit! 

C. The COmmission shall approye an adjustment to a 
hospital's financial requirements under section 10805. 
subsection 6. paragraph A. for a major or minor project if: 

D. 

(1) The project was approyed by the department under 
the Maine Certificate of Need ACt: and 

(2) The associated incremental annual capital and 
operating costs do not exceed the amount remaining in 
the Hospital Deyelopment Account as of the date of 
approyal of the project by the department. after 
accounting for preyiously approyed projects. 

Debits and carry-oyers are determined as follows. 

(1) Except as proyided in subparagraph (2). the 
commission shall debit against the Hospital Deyelopment 
Account the full amount of the incremental annual 

Page 666-LR3l02(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

capital and operating costs associated wHb eacb 
project for wbich an adjustment is approyed under 
paragraph C. Incremental annual capital and operating 
costs are determined in· the same manner as adjustments 
to financial requirements are determined under section 
10805. subsection 6. for the 3rd year of implementation 
of tbe project. 

(2) In tbe caSe of a project that is approyed under 
paragraph C and that inyolyes extraordinary incremental 
annual capital and operating costs. the commission may. 
in accordance with rules. defer the debiting of a 
portion of the annual costs associated witb tbe project 
until a subsequent payment year cycle or cycles. 

(3) Amounts credi~ed to the Hospital Deyelopment 
Account for which there are no debits are carried 
forward to subsequent payment year cycles as a credit. 

§10813. Affiliated interests 

1. Definitions. As used in this section. unless tbe 
context otherwise indicates. the following terms haye the 
following meanings. 

At l'Affiliated interest" means: 

(1) Any person who is a subsidiary of a hospital: 

(2) Any person who is a parent entity of a hospital: 

(3) Any person who is a subsidiary of a hospital's 
parent entity: 

(4) Any person. other than an indiyidual. that: 

Ca) Controls a hospital or that a hospital. or 
any of its affiliates as defined in subparagraphs 
(1) to (3). controls: and 

(b) Is engaged directly or indirectly in the 
provision of a health care service or services t 
the costs of which would be considered elements of 
financial requirements if performed by a hospital. 

Bt "Ayailable assets" means the Sum of board-designated 
funds and current assets less inyentories and net 
receiyables. 

C. For purposes of paragraph A, to "control" means both: 
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(1) To have power. alone or in concert with other 
hospitals or affiliated interests. to direct the 
management and policies' of another person. other than 
an individual: and 

(2) To have that power by means of anyone of the 
following br any combination of the following: 

(a) Common governing board members: 

(b) Articles of incorporation, by-lawsr 
partnership agreements. contracts, deeds, trust 
documents, assignments, leases or other legal 
documents: or 

(c) In the case of a for-profit corporation. 
ownership of lQ~ or more of the corporation's 
voting securities. directly. indirectly or by a 
chain of successive ownerShip. 

"ContraIl! does not include the power to determine terms,. 
conditions and prices only through an arms-length contract 
for the purchase of goods or services, such as a contract 
for professional services or the power to direct management 
and policies only through canonical or similar religious 
control. 

D. "Hospital capitalized affiliate" means any affiliated 
interest that was capitalized. in whole or in part. by 
transfers of assets from a hospital or another 
hospital-capitalized affiliate. unless one of the following 
applies: 

(1) The affiliated interest has returned to the 
hospital. with interest at a market rate. all assets 
transferred to it by the Dospital or another 
hospital capitalized affiliate: 

(2) All of the assets transferred to the affiliated 
interest by the hospital or hospital-capitalized 
affiliate were exempt under subsection 4. paragraph F: 
QI 

(3) The total assets received by the affiliated 
interest from the hospital or any hospital-capitalized 
affiliate do·not exceed $10.000. 

E. "Hospital restructuring" means anyone of the following: 
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(1) Transfer of any assets of a hospital or 
hospital-capitalized affiliate to any person. except 
that the transfer of assets to a title-holding company 
within the meaning of the United States Internal 
Revenue Code. Section SOl. paragraph C. subparagraph 
(2). that holds property on behalf of the transferor is 
not considered a hospital restructuring: 

(2) Pledge of a hospital's assets or credit or pledge 
of the assets or credit of a hospital-capitalized 
affiliate. to secure the financial obligation of 
another person: 

(3) Transfer of an existing service or function, 
directly or indirectly. by a hospital to an affiliated 
interest or an entity that. as a result of the transfer 
would become an affiliated interest: 

(4) Undertaking by an affiliated interest or an entity 
that as a result of the undertaking would become an 
affiliated interest of any health care service' whose 
associated costs would be considered- elements of 
financial requirements if performed by a hospital: 

(5) Entry of a hospital or hospital-capitalized 
affiliate into a partnership as' a general partner. or 
any similar act by means of which a hospital or 
hospital-capitalized affiliate assumes or acquires 
general liability or responsibility for the 
obligations, acts or omissions of a business venture 
other than one undertaken solely by the hospital: 

(6) Creation, organization. acquisition or transfer. 
directly or indirectly. of a subsidiary of a hospital: 

(7) Creation or organization. directly or indirectly. 
of a parent entity of a hospital by any means. 
including without limitation. the acquisition by any 
person of ownership or control of a hospital or its 
existing parent entity: and 

(8) Merger of a hospital or its parent entity with any 
person or any transaction functionally equivalent to a 

~ 

F. "Related party" means any person. other than an 
affiliated interest as defined in paragraph A. that would be 
considered related to the hospital. as defined under the 
Medicare program established pursuant to the United States 
Social Security Act. Title XVIII. 
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G. "Significant transaction" means a transaction that has 
an actual or imputed yalue or worth in excess of $10.000 or 
more for a fiscal year or if the total amount of the 
contract price. consideration and other adyances by the 
institution on account of the transactions is $10.000' or 
more for the fiscal year. 

H. "Subsidiary" means a person over which another person 
exercises majority control by yirtue of yoting stock of a 
for-profit corporation or yoting members of a not-for profit 
corporation. 

I. "Transfer of assets." for purposes of paragraphs D and 
E. means any transaction if. and to the extent that. the 
fair market yalue of any assets conveyed by the hospital or 
hospital-capitalized affiliate in that transaction exceeds 
the value of any consideration receiyed by the hospital or 
hospital-capitalized affiliate. Transfers of assets under 
this definition include loans at interest rates below market 
.!.e.:vtllt.. 

2. Reporting and consideration of signifiCant transactions: 
co~orate planS. Statements of significant transactions and 
corporate plans must be submitted and considered as follows. 

A. Each hospital shall annually submit to the commission a 
written statement of significant transactions. as defined in 
subsection 1. between itself and any person in which an 
officer. trustee or director of a hospital is an employee. 
partner, Oirector t officer or beneficial owner of 3~ or more 
of the capital stock. between itself and any affiliated 
interest. between itself and any auxiliary. or between 
itself and any related party. 

B. In determining base year financial requirements pursuant 
to section 10B03 or in establishing adjustments for 
productivity or other factors pursuant to section 10B05. the 
commission may disregard unreasonable or unnecessary costs 
under significant transactions 'between a hospital and the 
persons specified in paragraph A. 

C, As a result of its review of significant transactions 
reported pursuant to paragraph A. or its examination of 
significant transactions in the COUrse of any proceeding to 
determine hospital financial requirements. the commission 
may. with respect to the significant transactions between 
hospitals and affiliated interests. establish reasonable 
limits on the actual prices paid by hospitals or charged by 
hospitals. The commission may not exercise this authority 
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with respect to transfers and pledges that are exempt from 
commission reyiew under subsection 4. paragraph F. 

D. Each hospital that has or will have affiliated 
interests. and that has not elected to determine the 
resources ayailable from those affiliates under subsection 
5. paragraph C. shall file. at the time reasonably 
established by' the commission. a 5-year corporate plan 
containing information as specified by the commission. At a 
minimum. the plan must set forth the manner in which 
financial resources of the affiliated interests will ~ 
applied to offset financial requirements of the hospital in 
accordance with subsection 5 and section 10806. subsection 
1. paragraph F. The commission shall reyiew and approye or 
disapproye each corporate plan taking into account. at a 
m1n1mum. the following factors as the commission deems 
appropriate in the interests of the people of the State: 

(1) Long-term capital and operating needs of the 
affiliated interests to meet market conditions and 
achieye reasonable growth: 

(2) Federal reimbursement and burdens imposed on other 

~ 

(3) The effect that the services of 'the affiliated 
interests WOuld have on the quali!;y and efficiency of 
health seryices: and 

(4) Requirements associated with maintaining 
!;ax-exempt sta!;us. 

The hospi!;al shall submit annual updates of i!;s corporate 
plan wHich do no!; require approyal unless significant 
modifica!;ions are made to the plan. Notwithstanding the 
proY1s1ons of sec!;ion 10607, confidential commercial 
information submitted by a hospital or its affilia!;es under 
this paragraph or under subsec!;ion 4 are no!; subject to 
public disclosure. The commission shall adop!; rules 
establishing criteria for de!;ermining !;he confiden!;iali!;y of 
!;ha!; information and es!;ablishing procedures to afford 
h05pitals and affiliated interests no!;ice and opportuni!;y to 
comment in response to requests for information that may be 
considered confidential. 

3. Access to accounts and records. The commission may 
reguire the production of books, accoun!;s, records, papers and 
memoranda of an auxiliary that is engaged in commercial 
actiyities or of an affiliated interest or related party that 
relate. directly or indirectly. to any of i!;s dealings with a 
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hospital that affect the hospital's costs or charges. The 
commission may, in determining financial reguirements of a 
hospital. disallow all or a portion of the payments under 
dealings. the account or record of' which is not made available to 
the commission. 

4. Hospital restructuring. Unless exempt by rule or order 
of 'the cOmmission' or by paragraph F or G. no hospital 
restructuring mall' take place without the approval of the 
commission. No hospital restructuring mall' be approved by the 
commission unless it is established by the applicant for approval 
that the hospital restructuring is consistent with the interests 
of the people of the State. 

A. The following procedures apply to an application for 
approval of a hospital restructuring. 

(1) Except as provided in subparagraph (2). the 
commission shall rule upon all reguests for approval of 
a hospital restructuring within 90 days of the filing 
date. The filing date is the date when the commission 
notifies the applicant that the filing is complete. 

(2) If the commission determines that the necessary 
investigation cannot be concluded within 90 days after 
the filing date. the commission mall' extend the period 
for a further period of no more than 90 days. If the 
commission fails to make a final ruling on or before 
the end of the 2nd 90-day period or a later date. if 
fixed by agreement of all parties. the application is 
deemed disapproved. 

(3) Review of hospital restructurings that are also 
subject to review under the Maine Certificate of Need 
Act must, to the maximum extent practicable. be 
conducted simultaneously with the department's review 
under the Act. 

B. In granting its approval. the commission shall impose 
the terms, considerations or requirements that, in its 
judgment. are necessary to protect the interests of payors 
and purchasers, These conditions must include provisions 
that ensure the following. 

(1) The COmmission has reasonable access to books. 
records. documents and other information relating to 
the hospital.or any of its affiliates. 

(2) The commission has all reasonable powers to 
detect. identify. review and approve or disapprove. 
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interests. 

(3) The hospital's ability to attract capital on 
reasonable terms« including the maintenance of a 
reasonable capital structure. is not impaired. 

(4) The ability of the hospital to provide reasonable 
and adeguate care is not impaired. 

(5) The hospital continues to be subject to applicable 
laws. principles and rules governing the regulation of 
hospitals. 

(6) The hospital's credit is not impaired or adversely 
affected. 

(7) The reguirements of subsection 5 will be met. 

C, The COmmission may adopt rules providing for the filing 
by hospitals of information by means of which the commission 
may verify that acts or events that reguire apprOval under 
this SUbsection are not occurring without that approval. 
This rule making authority does not permit general review of 
the prUdence ,of ordinary hospital investments of endowments. 

D. For purposes of this subsection. the commission shall 
reyiew a filing and, if additional information is necessary 
to determine the filing complete. shall make its initial 
reguest for the additional information within 30 days of its 
receipt of the filing and shall make any subseguent reguests 
within 15 days of its receipt of the previously reguested 
information. 

E. Any hospital or affiliated interest of a hospital may 
apply to the commission for an advance determination as to 
the applicability of this subsection to a particular set of 
facts, The commission shall issue such an advance 
determination within 30 days of the filing of a complete 
reguest. A completed reguest is one containing the 
information the commission specifies by rule and with 
respect to which the reguesting party has given reaSonahle 
notice to other .affected persons as reguired by commission 
Ll!.l.e..... 

F. A hospital or hospital-capitalized affiliate mall' engage 
in a hospital restructuring without commission approval if: 
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(1) The hospital restructuring is a transfer or pledge 
that falls solely within subsection 1. paragraph E. 
subparagraph (1) or (2); and 

(2) The aggregate value of all those transfers and 
pledges. as of the time immediately following the 
hospital restructuring. does not exceed lQ~ of the 
lesser of 'the net worth or the available assets of the 
hospital or hospital-capitalized affiliate. as 
determined as of the end of the most recent fiscal year 
for which a complete financial statement is available 
prior to the restructuring. 

G. A hospital participating in the rate per case payment 
system or an affiliated interest of a hospital participating 
in the rate per case payment system may engage in a hospital 
restructuring without commission apprOval unless the 
restructuring involves any of the following: 

(11 The transfer of an existing hospital patient care 
·service: 

(2) The undertaking by an affiliated interest of a 
hospital patient care service that is not an outpatient 
service; Qr 

(3) A" transfer of assets or a pledge of assets or 
credit that is not exempt from approval under paragraph 
.L. 

As a condition to the transfer of any hospital assets under 
this paragraph. and without regard to whether prior approval 
is necessary. the commission shall require that provision be 
made for a fair return on the hospital's investment. In 
cases of transfers when prior commission approval is not 
required. the hospital shall file a notice setting forth the 
nature of the transfer and documentation of the provision of 
a fair return to the hospital. 

In cases when a hospital previously participating in the 
rate per case payment system seeks entry into the total 
revenue system. the commission may review those hospital 
restructurings carried out pursuant to this paragraph that 
have not been reviewed and approved previOUsly by the 
commission. As a consequence of that review, the commission 

"may attach conditions to the transfer of the hospital to the 
total revenue system that it determines consistent with the 
interest of the people of the State. These conditions may 
include a condition requiring divestiture of affiliated 
interests created in accordance with this paragraph or 
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reinclusion of services provided by those affiliated 
interests into the hospital corporation. 

Nothing in this paragraph exempts from the requirement of 
commission approval any merger that results in any transfer. 
undertaking or pledge described in subparagraphs (1) to (3). 

H. No less than 21 days prior to the effective date of any 
hospital restructuring that is exempt from approval under 
paragraph G. each affected hospital shall file with the 
commission a notice including a description of the 
contemplated restructuring. the date on which it is expected 
to occur and other information 'the commission may reasonably 
regulre about the characteristics and expected effects of 
the restructuring. No more than 30 days after each 
restructuring described in a notice under this subsection 
occurs. each affected hospital shall file with the 
commission a report of the date on which the restructuring 
took place. any differences between the restructuring that 
occurred and the description furnished in the notice and any 
corrections or amendments of the other information in the 
notice that are necessary to reflect the results of the 
restructuring that actually took place. 

5. Determination of available resources: exemption from 
comorate plan requirement. Unless a hospital has elected to 
have available resources determined under paragraph C, those 
resources must be determined under paragraph B. 

11. For purposes of this subsection, the "hospital's 
portion" is the proportion of the total capitalization of 
the affiliated interest that is owned by or was provided by 
the hospital and any hospital-capitalized affiliate. 

B. After review of corporate plans submitted in accordance 
with subsection 2, the commission shalL consistent with the 
following prov1s1ons. determine the amount of financial 
resources of an affiliated interest to be applied to 
hospital financial reguirements pursuant to section 10806. 

(1) Gifts, grants and income from investments received 
by affiliated intere~t~ are no~vailable resources. 

(2) The hospital's portion of excess revenues of 
nonprofit affiliated interests and the hospital's 
portion of profits of for-profit affiliated interests 
must be offset, except to the extent that the retention 
of those funds by the affiliated interest is reguired 
to meet its capital and operating needs as defined in 
the plan submitted to and approved by the commission 
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pursuant to subsection 2. The amount of the excess 
revenues or profits must be determined without regard 
to any gifts. grants or other transfers of funds by the 
affiliated interest to the hospital or to other 
affiliates but must otherwise be determined on a 
consolidated after-tax basis. 

(3) Qf the amounts determined under subparagraph (2)' 
50~ must be offset generally against hospital financial 
reguirements. 

C. 11 hospital may elect not to file corporate plans and 
updates under subsection 2. 11 hospital that makes this 
election shall annually file complete financial statements 
of each of its affiliated interests and. if available. 
audited. consolidated financial statements with the 
commission. Ayailable resQu~ces from the affiliated 
interests of a hospital that makes an election under this 
paragraph must be determined as follows: Fifty percent of 
the hospital's portion of all excess revenues of nonprofit 
affiliated interests and 50~ of the hospital's portion of 
all profits of for-profit affiliated interests must be 
applied to hospital financial requirements. In determining 
total profits or excess revepues, the COmmission may 
consider the reasonableness of reported expenses. The 
amQunt of excess revenues or profits must be determined 
without regard to any gifts. grants or other transfers of 
funds by the affiliated interest to the hospital or to other 
affiliates but must otherwise be determined On a 
consolidated after tax basis. Gifts. grants and income from 
investments received by affiliated interests may not be 
considered available resources. 

6. Rules. The commission shall adopt rules governing 
hospital restructuring and significant transactions as defined in 
this chapter. including, but not limited to. rules addressing the 
following subjects: 

11. The nature and format of applications for hospital 
restructuring: 

B. The content of requests for advance determinations under 
subsection 4, paragraph E, and the procedure governing such 
determinations: 

C. 11 mechanism for providing and updating a list of 
entities or corporations to which the significant 
transactions· reporting requirements in subsection 2, 
paragraph 1\. apply: 
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D. The information filings referred to in subsection 4. 
paragraph C: and 

E. The filing of corporate plans under SUbsection 2. 
paragraph D •. 

7. Cross-subsidy prohibited. Subsidy of affiliated 
interests by hospitals is limited in accordance with the 
following provisions. 

11. No hospital or hospital-capitalized affiliate may 
transfer assets to or otherwise subsidize the operation of 
any affiliated interest. except to the extent that: 

(1) The activities of the affiliated interest and any 
subsidies of them have been expressly approved by the 
commission in the course of a proceeding to approve an 
application for restructuring under subsection 4: or 

(2) The transfer or pledge. as applicable. is exempt 
from commission review subject to subsection 4, 
paragraph F. 

B. For purposes of this subsection. the term "otherwise 
subsidize" means: 

(1) In the case of goods or services. leasehold 
interest, other property interests or other 
consideration provided by the affiliate to the 
hospital, that the payment or the consideration from 
the hospital to the affiliate exceeds the least of: 

(a) The prices charged by the affiliate to other 
customers in arms-length transactions: 

(bl The cost to the hospital of providing the 
goods or services directly: or 

(c) The cost to the hospital of purchasing the 
goods. services, property interests or 
consideration from another entity: or 

(2) In the case of goods or services. leasehold 
interests. other property interests or other 
consideration provided by the hospital to the 
affiliate, that the payment or other consideration from 
the affiliate to the hospital is less than the greater 
!2ll 
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fa) The prices charged by the hospital to other 
customers in arms-length transactions; or 

fb) The cost to . the hospital of providing the 
goods or seryices. 

8. Coxporate puxposes of holding compapy. The corporate 
purposes of parent· entities of hospitals are subject to the 
following proyisions. 

A. The corporate purposes of any parent entity of a 
hospital. as set forth in its articles of incorporation. 
must contain a statement that ensures that the primary 
purposes of the parent entity are to support the proyision 
of health seryices by the hospital or hospitals controlled 
by the parent entity. The primary purposes may also include 
the support of other health care facilities and direct 
proyiders of health care serying the same communities as the 
hospitals controlled by the parent entity. 

S. The commission may. upon application. grant a waiyer or 
modification of the requirements of this subsection if the 
applicant shows that compliance would be impracticable and 
~t a waiyer is not inconsistent with the purposes of this 
section and the purposes set forth in section 10601. A 
corporation may deyiate from the requirements of this 
subsection. without commission approval. to the extent 
necessary to remain in compliance with federal law governing 
exemption from income taxes. 

§10814. Medicare waiver 

The commission shall exercise its best efforts to design a 
program that qualifies for a waiver of hospital reimbursement 
requirements under the United States Social Security Act. Title 
XVIII, as authorized by Section 1886 of that Act. and shall apply 
to the Secretary for that waiver. Notwithstanding any other 
provisions of this chapter. the commission is further authorized 
to enter into agreements with the Secretary that are required to 
secure the waiyer. Nothing in this section requires that a waiyer 
be obtained in order for this subchapter to be implemented. The 
acceptance of any conditions under a waiver may not be 
detrimental to the interests of the people of the State. 

§10815. Coordination with department 

The commission and the department shall jointly undertake a 
study of the likely effects of the hospital care financing system 
established under this subchapter on hospitals that are also 
licensed to provide skilled nursing facility services' or 
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intermediate care facility seryices and shall make any 
modifications to the rules implementing either the hospital care 
financing system or the prospective payment system for long-term 
care facilities administered by the department or both that are 
necessary to ensure that the revenue limits established for those 
hospitals will permit them to render effectiye and efficient 
services in the public interest. In carrying out the 
requirements of this· section. the commission and the department 
shall consult with the affected hospitals. 

Sla816. E~rimental and demonstration projects 

The commission may, with the written agreement of any 
directly affected hospitaL 3rd-party payor or purchaser. 
implement experimental or demonstration projects designed to 
assess methods of establishing revenue limits or payment 
methodologies other than those established .generally under this 
chapter. The COmmission shall consult with appropriate adyisory 
committees prior to initiating any experimental or demonstration 
project and shall include the results of any project as Part of 
its annual report. These experimental or demonstration projects 
may include, but need not be limited to, the following: 

1. Regional hospital corporations. Establishment of 
regional hospital corporations: 

2. Diagnostic related groups. Payment on the basis of 
diagnostic related groups: 

3. Capitation. Payment on a capitation basis: and 

4. Preferred provider relationships. Preferred proyider 
relationships. 

The commission may waiye any statutory requirements for 
hospital demonstration projects that further the goals described 
in section 10601. The commission shall reyiew hospitals with 
approyed demonstration projects and may collect data to monitor 
performance, and require compliance adjustments if the conditions 
of the demonstration are contravened. The commission may 
terminate a demonstration if it determines that the hospital has 
not substantially compl ied with the terms of the demonstration 
project. 

§108I7. Adyiso~ committees 

1. Establishment. The commission shall. after conSUltation 
with representative groups, appoint the following adyisory 
committees. 
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A. The commission shall appoint a Professional Adyisory 
Committee. authorized by Title 5. section 12004-1. 
subsection 47. consisting of 2 allopathic physicians. 2 
osteopathic physicians. 2 nurses and one hospital employee, 
other than a nurse or physician. directly inyolved in the 
proyision of patient care. This committee shall adyise the 
commission and its staff with respect to the effects of the 
health care 'financing system established under this 
subchapter on the quality of care proyided by hospitals. 

B. The commission shall appoint a Hospital Adyisory 
Committee. authorized by Title 5. section 12004-1. 
subsection 45. consisting of 2 representatiyes of hospitals 
with 55 or fewer beds. 2 representatiyes of hospitals with 
56 to 110 beds and 2 representatiyes of hospitals with mOre 
than 110 beds. This committee shall adyise the commission 
and its staff with respect to analytical techniques. data 
requirements, financial and other requirements of hospitals. 
and the effects of the health care financing system 
established under this subchapter on the hospitals of the 
~ 

C. The commission shall appoint a Payor Adyisory COmmittee, 
authorized by Title 5, section 12004-1, subsection 46, 
consisting of one representatiye of nonprofit hospital and 
medical seryice corporations, One representatiye of 
COmmercial insurance companies, one representative Qf 
self-insured groups and one representatiye of the 
department. This COmmittee Shall adyise the commission and 
its staff with respect to analytical teChniques, data 
requirements and other technical matters inyolyed in 
implementing and administering the health care financing 
system established under this subchapter. 

D. The commission shall appoint the Consumer Advisory 
Committee, authorized by Title 5, section 12004-I, 
subsection 44-A, consisting of representatiyes of 
organizations or agencies concerned with the health care 
needs of the elderly, representatiyes of employers who 
purchase hospital care benefits for their employees and 3 
representatiyes of' organizations representing the interests 
of consumers or indiyidual purchasers of hosaital c~ 
This committee shall advise the commission and its staff 
concerning the effects of the health care financing system 
on conSumers of health care seryices and the views of 
consumers concerning the quality, cost and accessibility of 
the hospital care that consumers receiye. 
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2. Chair. The chair of each committee must be appointed by 
the chair of the commission and must be rotated on an annual 
~ 

3. Consultation. The commission shall consult, on 
regular basis, with the committees established pursuant 
subsection 1 and shall consider their recommendations. 

a 
to 

4. Meetings: assistance. Each committee established under 
subsectiQn 1 may meet as it deems appropriate and the cQmmissiQn 
shall provide it staff assistance and information it reasonably 
requires in the performance of its functiQns. 

~. Partic~pation in rulemating. The chair of each of the 
4 adnsQry cOmm~ttees or another committee member designated by 
the chair is entitled to participate, in the manner of an ex 
officiQ nQnYQting member, sQlely with respect to deliberations 
and actions of the cQmmission directly related to the fQrmulation 
and, adoption of rules, but including neither deliberations and 
act10ns that are properly conducted in executive session nor 
delibe~ations and actions with respect tQ which the commission 
determ1nes that one Qr mQre of the advisory committee chairs have 
a' c!,n,flic,t 0; inte,rest., This section dQes not authorize 
pa rt1c1pat1on 1n del1berat1ons and actions of the cQmmission 
related to the application or enfQrcement Qf rules. 

§l0818. Quarterly repQrt 

The commission shall report on a quarterly basis to the 
Bureau Qf Taxation t~e amount of financial requirements for the 
most recently completed quarter of each hospital's paYment year, 
determined by diyiding the financial requirements for the 
applicable paYment year by 4. 

§l0819. Approval of prima~ care resident spaces 

The Commission, after seeking adyice from the Adyisory 
Committee on Medical EdHcation described in Title 20-A, section 
12106, shall aPProye the addition of a primary care resident 
space by a hospital if the commission finds that the additional 
space is consistent with the comprehensive programs deyeloped by 
7he Finance Authority of Maine under Title 20-A, chapter 424 or. 
ln the absence Qf any SHch comprehensive programs, with the 
orderly development of primary care training and, recrHitment 
programs in the State. 

SUBCHAPTER IV 

PROCEDURES 
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§10901. Proceedings generally 

1. Proceedings. Proceedings before the cOmmission are 
subject to the provisions of the Maine Administratiye Procedure 
Act. Title 5. chapter 375. that apply to each type of proceeding 
that the commission conducts under this chapter. All proceedings 
are also subject to any additional rules of practice the 
commission adopts' consistent with the Maine Administratiye 
Procedure Act. Title 5. chapter 375. 

2. Substantial cO!!!pliance. A substantial compliance with 
the requirements of this chapter is SUfficient to giye effect to 
all the rules. orders. and acts of the commission and. except as 
otherwise proyided in Title 5. section 8057 with respect to 
rules. they may not be declared inoperatiye. illegal or yoid for 
any omission of a technical and immaterial nature in respect· 
thereto. 

3. Burden of proof. In all trials. actions and proceedings 
arising under this chapter. the burden of proof is upon the party 
seeking to set aside any determination. requirement. direction or 
order of the commission complained of as unreasonable. unjust or 
unlawful. as the case may be. In all original proceedings before 
the commission when approval of the commission is sought or a 
prQposed reyenue limit is contested. the burden of proof is Qn 
the person seeking the approyal or contesting the reyenue limit 
if. in the case of a proposed reyenue limit. the executiye 
director has furnished. reasonably in adyance of the deadline 
established for notices of contest. a written explanation of the 
differences between the information timely filed with the 
cQmmission by the hospital for the purpose of computing a reyenue 
limit and the infQrmation relied upon in computing the proposed 
revenue limit. 

4. Appeals. Any person aggrieved by a final Oetermination 
of the cOmmission may appeal therefrom to the Superior Court in 
accordance with the Maine Administratiye Procedure Act. Title 5. 
chapter 375. subchapter VII. 

§lQ902. Procedures for establishment of reyenue limits and 
interim adjustments 

In establishing procedures for the determination of reyenue 
limits and interim adjustments. the COmmission shall proyide for 
the following. 

1. Reyenue limits. At least 90 days prior to the start of 
each payment year of each hospital subject to this chapter. the 
executiye director shall propose a gross patient service reyenue 
limit and the apportiOnment thereof for approyal by the 
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commission. If no notice of contest is filed within the period of 
time specified by the commission by an affected hospital. 
affiliated interest. 3rd-party payor or grQup of purchasers. and 
if the commission does not disapproye or modify the proposed 
limit or apportionment. the limit and apportionment takes effect 
on the first day of the applicable payment year: otherwise. the 
commission shail. after opportunity for hearing before the 
commission. an indiyidual member of the commission or a duly 
appointed and sworn hearing examiner, issue a final order no 
later than the first day of the applicable payment year. except 
that. if the proposed limit or apportionment is timely contested. 
and the commission. after due diligence. is unable to issue a 
final order by the first day of the payment year. it shall issue 
a proyisional order by the date which is superseded by a final 
order no later than 150 days after the start of the payment year. 

2. Interim adjustments. Upon application by a hospital. 
affiliated interest. payor or group of purchasers for an interim 
adjustment to financial requirements permitted under section 
10805 Qr upon application by a payor or group of purchasers for a 
modification of its approyed differential or of the apportionment 
of the gross patient seryice reyenue. and after opportunity for 
hearing. a final order must be issued within 120 days from the 
date a completed application was filed. except that the 
COmmission may extend the l20-day period by an additional 90 days 
when the commission determines. after allowing an initial period 
for informal negotiation among the parties to the proceeding. 
that an opportunity for formal proceedings including a hearing 
should be proyided before a decision is made. The parties may 
further extend the time by agreement. Any proposed change takes 
effect upon the date specified in the order. At any time during 
the period between the filing date and the commission's final 
decision on the reguest, the commission may extend provisional 
approyal to any part of the request. This proyisional approyal 
is superseded by the commission's final decision on the request. 
The COmmission may establish reasonable limits on the frequency 
of requests filed under this subsection. 

3. Commission to make adjustments. This section does not 
limit the authority of the COmmission to make adjustments during 
the course of a payment year. on its own initiatiye. with 
app~Qpriate notice and oooortunitv for hearing for affected 
persons. 

4. Informal participation in commission deliberations on 
rulemaking. The commission. in its discretion. may permit 
informal participation of members of the public and 
representatiyes of affected groups in its deliberations relating 
to rulemaking. This participation is limited solely to matters 
that clarify the deliberations. 
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§l0903. Other powers 

In addition to the powers granted to the COmmission 
elsewhere in this chapter. the commission may conduct 
investigations. require the filing of information. and subpoena 
witnesses. papers. records. documents and all other data sources 
relevant to the establishment and apportionment of gross patient 
service [!v!nue limits ?,nd .compliance. wi5h. gross patien; service 
revenue l~m!ts( reQrgan1zat1ons and s1gn1f1cant transact1ons, and 
other matters regulated by the commission pursuant to subchapter 

~ 

§ll50l. Title 

CHAPTER 839 

HEALTH AND IDGBER EDUCATIONAL 
FACILITIES AUTHORITY 

This chapter may be known and cited as the "Maine Health and 
Higher Educational Facilities Authority Act." 

§ll502. Declaration of necessity 

It is declared that for the benefit of the people of the 
State. the increase of their co~erce. welfare and prosperity and 
the improvement of their health and living conditions. it is 
essential that health care facilities within the State be 
provided with appropriate additional means to expand. enlarge and 
establish health care facilities and other related facilities; 
that this and future generations of students be given the fullest 
opportunity to learn and 'to develop their intellectual 
capacities, and that it is the purpose of this chapter to prOvide 
a measure of assistance and an alternative method to enable 
health care facilities and institutions for higher education in 
the State to provide the facilities and structures needed to 
accomplish the purposes of this chapt~r. all to the public 
benefit and good. and the exercise of the powers. to the extent 
and manner provided in this chapter. is declared the exercise of 
an essential governmental function. 

§ll503. Definitions 

As used in this chapter. unless the context otherwise 
indicates. the following terms have the following ~eanings. 

1. Authority. "Authority" means the Maine Health and 
Higher Educational Facilities Authority created and established 
as a public body corporate and politiC of the State by section 
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11504 or any board. body. commission. department or officer 
succeeding to the principal functions thereof or to whom the 
powers conferred upon the authority by this chapter are given by 
.l.<oc.. 

2. Bonds and notes. "Bonds" and HnQtes" mean bonds and 
notes of the authority issued under this chapter. including 
refunding bonds. notwithstanding that the Same may be secured by 
mortgage or the full faith and credit of the authority or the 
full fait~ ?nd ocred~t 00f a oparticip~ting health 0 care facility or 
of a partlclpatlng lnstltutlon for hlgher educatl0n. Or any other 
lawfully ple?g;d s;cur!ty ?f ~ partici~ating healt~ care facility 
Or of a partIcIpatIng lnstltutlon for hlgher educatIon. 

3. Community health center. "COmmunity health center" 
means an incorporated nonprofit health facility that provides 
comprehensive primary health care to citizens in a community. 

4. Community mental health facility. "COmmunity mental 
health facility" means a COmmunity-based facility that renders 
mental health .services to members of the general public. that is 
exempt from taxation under the United States Internal Revenue 
Code, Section 501 and that is licensed by the department. 

5. Cost. "Cost" as applied to a project or any portion of 
a project financed under this chapter means the cost of 
construction, building, acquisition, equipping, alteration, 
enlargement, reconstruction and remOdeling of a project and 
acquisition of all lands. structures, real or personal property, 
rights. . rights-of way. franchises, easements and interest 
acquired, necessary, used for or useful for or in connection with 
a project and all other undertakings that the authority deems 
reasonable or necessary for the development of a project. 
including but not limited to the cost of demolishing or removing 
any building or structures on land so acquired. the cost of 
acquiring any lands to which the building or structures may be 
moved. the cost of all machinery and equipment. financing 
charges. interest prior to and during construction. and if judged 
advisable by the authority. for a periOd after completion of the 
construction. the cost of financing the project. including 
interest on bonds and notes issued by the authority to finance 
the project; provisions for working capital: reserves for 
principal and interest and for extensions. enlargements. 
additions and improvements: cost of architecturaL engineering. 
fina~c~al. . legal 0 or other special services. plans. 
speclf1cat1ons, stud1es, surveys, estimates of cost and revenues: 
administrative and operating expenses: expenses necessary or 
incident to determining the feasibility or practicability of 
constructing the project: and other expenses necessary or 
incident to the construction and acquisition of the project. the 
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financing of the construction, and acquisition and the placing of 
the project in operation. 

6. Health care facility. "Health care facility" means a 
nursing home or boarding home that is. or will be upon 
completion, licensed under the laws of the State. a hospitaL a 
community mental health facility or a community health center. 

1. Hospital. "Hospital" means any private. nonprofit or 
charitable institution or organization that is either: 

A. Engaged in the operation of. or formed for the purpose 
of operating. a hospital that is, or will be upon 
completion, licensed as a hospital under the laws of the 
State: or 

e. Whose sole members are 2 or more institutions or 
organizations that are licensed as hospitals or nursing 
homes under the laws of the State. 

8. Institution for higher education. "Institution for 
~igh?r ~ducation" me~ns ,any private., nonprofit or, charitable 
1nst1tut1on or organ1zat1on engaged 1n the operat1on of. or 
formed for the purpose of operating. an educational institution 
within this State which. by virtue of law or charter. is an 
educational institution empowered to provide a program of 
education beyond the high school level. 

9. Participating health care facility. "Participating 
health care facility" means a health care facility that. pursuant 
to this chapter, undertakes the financing and construction or 
acquisition of a project or undertakes the refunding or 
refinancing of existing indebtedness as provided in and permitted 
by this chapter. 

10. Participating institution for higher education. 
"Participating institution for higher education" means an 
institution for higher education that. pursuant to this chapter. 
undertakes the financing and construction or acquisition of a 
project or undertakes the refunding or refinancing of obligations 
or of a mortgage or of advances as proVided in and permitted by 
this chapter. 

11. Project. "Project" means: 

A. :n, t?e case of a p~rtici~ating health care facility. the 
acq?1s~t1Qnr conptruct1on,. 1mproyement, reconstruction or 
equ1pp1ng of. or construct1on of an addition or additions 
to. a structure designed for use as a health care facility, 
congregate housing facility. laboratory, laundry, nUrses or 
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interns residence or other multi-unit housing facility for 
staff, employees, patients or relatives of patients admitted 
for treatment in the health care facility, doctors office 
building. administration building. research facility. 
maintenance. storage or utility facility or other structures 
or facilities related to any of the foregoing or required or 
useful for the operation of the project. or the refinancing 
of existing indebtedness in connection with any of the 
foregoing. including parking and other facilities or 
structures essential Of convenient for the Qrderly conduct 
of the health care facility. "Project" also includes all 
real and personal property. lands. improvements. driveways, 
roads, approaches, pedestrian access roads, rights-of-way. 
utilities, easements and other interests in land, parking 
lots, machinery and equipment, and all other appurtenances 
and facilities e~ther on. ~boVe?r ~nder the ground that are 
used or usable 1n connect1on w1th the structures mentioned 
in this paragraph, and includes landscaping, site 
preparation, furniture. machinery and equipment and other 
similar items necessary or convenient for the operation of a 
particular facility or structure in the manner for which its 
use is intended, but does not include such items as food, 
fueL supplies or other ,items that are customarily 
considered as a current operating charge. In the case of a 
hospital, as defined in subsection 7, paragraph e, a 
community health center or a community mental health 
facility, "project" does not include any facilities, 
structures or appurtenances, the use of which is not 
directly related to the provision of patient care by its 
members; and 

e. In the case of a participating institution for higher 
education, the acquisition, construction, improvement, 
reconstruction or equipping of, or construction of an 
addition or additions to, any structure designed for use as 
a dormitory or other housing facility, dining facility, 
student union, academic building, administrative facility, 
library, classroom building, research facility, faculty 
facility. office facility, athletic facility, health care 
facility, laboratory, maintenance, storage or utility 
facility or other building or structure essential, necessary 
or useful for instruction in a program of education provided 
by an institution for higher education, or any multi-purpose 
structure designed to' combine 2 or more of the functions 
performed by the types of structures enumerated in this 
paragra,ph. "Project" includes a,ll rea,l a,nd persona,l 
property, la,nds, improvements, drivewa,ys. roa,ds, a,pproa,ches, 
pedestria,n a,ccess roa,ds, rightS-Of wa,y, utilities, ea,sements 
a,nd other interests in la,nd, ma,chinery a,nd equipment, and 
a,ll a,ppurtena,nces and fa,cilities either on, a,bove or under 
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the ground that are used or usable in connection with any of 
the structures mentioned in this paragraph. and also 
includes landscaping, site preparation, furniture, 
machinery, eguipment and other similar items necessary or 
convenient for the operation of a particular facility or 
structure in the manner for which its use is intended, but 
does not include such items as books, fuel, supplies or 
other items that are customarily considered as a current 
operating charge, 

12. Refinancing of existing indebtedness. "Refinancing of 
existing indebtedness" means liguidation, with the proceeds of, 
bonds or notes issued by the authority, of an indebtedness of a 
health care facility or institution for higher education incurred 
to finance or aid in financing a lawful purpose of that health 
care facility or institution for higher education not financed 
pursuant to this chal?ter that would constitute a project had it 
been undertaken and financed by the authority, or consolidation 
of such indebtedness with indebtedness of the authority incurred 
for a project related to the purl?ose for which the indebtedness 
of the health care facility or institution for higher education 
was incurred. 

§IISQ4. Health Facilities Authority: executive director 

1. Authority. The Maine Health and Higher Educational 
Facilities Authority, established by Title 5, chapter 379, is 
constituted a I?ublic body corl?orate and politic and an 
instrumentality of the State, and the exercise by the authority 
of the powers conferred by this chal?ter is deemed and held to be 
the performance of an essential I?ublic function. The authority 
consists of 12 members, one of whom must be the Superintendent of 
Banking, ex officio: one of whom must be the Commissioner of 
Health and Deyelopmental Services, ex officio: one of whom must 
be the Commissioner of Education, ex officio: one of whom must be 
the Treasurer of State, 'ex officio; and 8 of whom must be 
residents of the State al?l?ointed by the Governor. Not more than 
4 of' the al?Pointed members may be members of the 'same I?olitical 
party. Three of the apl?ointed members must be trustees. 
directors. officers or employees of health care facilities and 
one of these appointed members must be a person having a 
favorable reputation for skill. knowledge and experience in state 
and municipal finance. either as a partner. officer or employee 
of an investment banking firm'that originates and purchases state 
and municipal securities t Of as an officer or employee of an 
insurance company or bank whose duties relate to the purchase of 
state and municipal securities as an investment and to the 
management and control of a state and municipal securities 
portfolio. Members serve for a term of 5 years. Annually. the 
Governor shall appoint. for a term of 5 years"a successor to the 
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member whose term expires. Members shall continue in office 
until their successors have been appointed and gualified. The 
Governor shall fill any vacancy for the unexpired terms. A 
member of the authority is eligible for reappointment. Any 
non-ex officio member of the authority may be removed by the 
Governor. after heating. for misfeasance. malfeasance or willful 
neglect of duty. Each member of the authority before entering 
upon the member' s duties must take and subscribe the oath or 
affirmation reguired by the Constitution of Maine, Article IX. A 
record of each oath must be filed in the office of the Secretary 
of State. The Superintendent of Banking. the Treas¥rer of State, 
the Commissioner of Health and Developmental Services and the 
Commissioner of Education may designate their deputies ~o 
represent them' with full authority and power to act and vote 1n 
their behalf or. in the case of the Superintendent of Banking, 
the Commissioner of Health and Developmental Services and the 

'Commissioner of Education, any member of their staffs to 
represent them as members at meetings of the authority with full 
power to act and. in the case of the Superintendent of Banking, 
the 'Commissioner of Health and Developmental Services and the 
Commissioner of Education. to vote in their behalf, 

2. Chair. vice-chair; executive director. The authority 
shall annually elect one of its members as chair and one as 
vice-chair, and shall also appoint an executive director whQ may 
not be a member of the authority and who serves at the pleasure 
of the authority and receive the coml?ensation fixed by the 
authority. 

3. Duties of executive director. The ex"ecutive director 
shall keep a record of the proceedings of the authority and is 
custodian of all books, documents and papers filed with the 
authority and of the minute book or journal of the authority and 
of its official seal. The executive director may cause copies to 
be made of all minutes and other records and documents of the 
authority and may give certificates under the official seal of 
the authority to the effect that such copies are true copies. and 
all persons dealing with the authority mgy rely upon such 
certificates. 

4. Powers of authority. The powers of the guthority gre 
vested in the members thereof in office from time to time. gnd 5 
members of the guthority constitute 9 quorum at any meeting of 
the authority. A vacancy in the membership of the guthority does 
not impgir the right of members to exercise all the rights and 
perform gIl the duties of the authority. Any action taken by the 
guthority under this chgpter may be authorized by resolution 
approved by a majority of the members present at any regular or 
special meeting. which takes effect immediately or byO a 
resolution circularized or sent to each member of the author1ty, 
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which takes effect when a majority of the members have signed an 
assent to the resolution. Resolutions of the authority need not 
be published or posted. The authority may delegate by resolution 
to one or more of its members or its executive director the 
powers and duties'it deems proper. 

5. Bond. Each member of the authority shall execute a 
surety bond in the penal Sum of $SO.OOO and the executive 
director shall execute a surety bond in the penal Sum of 
$100.000. or. in lieu thereof. the chair of the authority shall 
execute a blanket position bond covering each member. the 
executive director and the employees of the authority. each 
surety bond to be conditioned upon the faithful performance of 
the duties of the office or offices covered. to be executed by a 
surety company authorized to transact business in this State as 
surety and to be approved by the Attorney General and filed in 
the office of the Secretary of State. The cost of each bond must 
be paid by the authority. 

6. E~enses. The members of the authority must be 
compensated according to the provisions of Title 5. chapter 379. 

7. Conflict of interest. Notwithstanding any other law to 
the contrary. it does not constitute a conflict of interest for a 
trustee. director. officer or employee of a health care facility 
or for a trustee. member of a corporation or board of governors. 
officer or employee of an institution for higher education to 
serve as a member of the authority. if the trustee. director. 
member of a corporation or board of governors, officer or 
employee abstains from deliberation. action and vote by the 
authority under this chapter in specific respect to the health 
care facility or institution for higher education of which that 
member is a trustee, director, member of a corporation or board 
of governors. officer or employee: 

§11S05. Powers of authority 

The purpose of the authority is to assist participating 
health care facilities and participating institutions for higher 
education in the undertaking of projects and the refinancing of 
existing indebtedness that are declared to be public purposes and 
for the purposes of this chapter the authority is authorized and 
empowered: 

1. Bylaws. To have perpetual succession as a body politic 
and corporate and to adopt bylaws for the regulation of its 
affairs and the conduc~ of its business:. 

2. Seal. To adopt an official seal and alter the seal at 
50 pleasure: 
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3. Office. To maintain an office at the place or places it 
designates: 

~ue. To sue and be sued in its own name. and plead and 
be impleaded: 

5. Projects. _ To determine the location and character of 
any Pfoject to be financed under this chapter. and to acquire. 
construct, reconstruct, renovate, improve, replace, maintain, 
repair. extend. enlarge. operate. lease. as lessee or lessor. and 
regulate the project. to enter into contracts for any or all of 
those purposes. to enter into contracts for the management and 
operation of a project. and to designate a participating health 
care facility or a participating institution for higher education 
as its agent to determine the location and character of a project 
undertaken by the participating health care facility or 
participating institution for higher education under this chapter 
and as the agent of the authority. to acquire. construct. 
reconstruct, renovate, improve, replace, maintain, repair, 
extend. enlarge. operate. lease. as lessee or lessor. and 
regulate the project. and. as the agent of the authority. to 
enter into contracts for any or all of those purposes. including 
contracts for the management and operation of a project: 

6. Bonds. To borrow money and issue bonds. notes. bond 
anticipation notes and other obligations of the authority for any 
of its corporate purposes. and to fund or refund them as provided 
in this chapter: 

7. Rates and fees. Generally. to fix and revise from time 
to time and charge and collect rates. rents. fees and charges for 
the use of and for the services furnished or to be furnished by a 
project or any portion thereof and to contract with any perSOn. 
partnership. association or corporation or other body public or 
private in respect thereof: . 

8. Rules. To establish rules for the use of a project or 
any portion of a project and to designate a participating health 
care facility or a participating institution for higher education 
as its agent to establish rules for the use of a project 
undertaken by the participating health care facility or 
participating institution for higher education: 

9. Consultants and-agents. To employ consulting engineers. 
architects, attorneys, accountants, construction and financial 
experts. superintendents. managers and other employees and agents 
necessary in its judgment. and to fix their compensation: 
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10. Grants. To receive and accept from the Federal 
Government or the State or any other public agency loans or 
grants for or in aid of the construction of a project or any 
portion thereof, and to receive and accept loans, grants, aid or 
contributions from any source of either money, property, labor or 
other things of value, to be held, used and applied only for the 
purposes for which the loans, grants, aid and contributions are 
~ 

11. Mortgages. To mortgage any project and- the site of the 
project for the benefit of the holders of bonds or notes or other 
obligations issued to finance the project: 

12. LOanS. To make loans to a participating health care 
facility, participating institution for higher education, other 
entity eligible to use the authority or consortium of entities 

- eligible to use the authority for the cost of a project -in 
accordance with an agreement between the authority and the 
participating entity or entities, except that a loan may not 
exceed the total cost of the project as determined by the 
participating entity or entities and approved by the authority: 

13. Refund. To make loans to a participating health care 
facility or a participating institution for higher education to 
refund outstanding obligations, mortgages or advances issued, 
made or given by the participating health care facility or 
participating institution for higher education for the cost of 
the project: 

14. Apportionment. To charge to and eguitably apportion 
among participating health care facilities and participating 
institutions for higher education its administrative costs and 
expenses incurred in the exercise of the powers and duties 
conferred by this chapter: and 

15. Otber acts. To do all things necessary or convenient 
to carry out the purposes of this chapter. In carrying out the 
purposes of this chapter. the authority may undertake a project 
for 2 or more participating health care facilities jointly or 2 
or more participating institutions for higher education jointly, 
and, upon undertaking the project, all other provisions of this 
chapter apply to and for the benefit of the authority and the 
joint participants. 

§11506. P~ent of e~enses 

All expenses incurred in carrying out this chapter are 
payable solely from funds provided under the authority of thi·s 
chapter and no liability or obligation may be incurred by the 
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authority beyond the extent to which money has been provided 
under this chapter. 

§11507. Acquisition of prQperty by authQrity 

The authority is authorized and empowered, directly or by 
and through a participating health care facility or a 
part~cipating institution for higher education, as its agent, to 
acgu1re by purchase or by gift or devise lands, structures, 
proper:y, real or personal, rights and air rights, rights-of-way, 
franch1ses, easements and other interests in lands, including 
lands lying under water and riparian rights, and air rights, that 
are located inside or outside the State, as it determines 
nec:ssary or convenient for the construction or operation of a 
ProJect, upon the terms and at the prices considered by it to be 

_ reasonable and that can be agreed upon between it and the owner 
of la?ds,. including lands lying under water and riparian rights, 
and a1r r1ghts, that are located inside or outside the State, and 
t? ta.ke ti~le to lands '. including lands lying under water and 
r1par1an r1ghts, and a1r rights, that are located inside or 
outside the State in the name of the authority or in the name of 
~ e,arti,cipating , health care facility or a participating 
!nstltutlon for hIgher education as its agent. 

§11508. ConyeYance Qf title tQ participating institutiQns 

, When th; principal of and interest on bonds of the authority 
1ssued to f~n~nce, the cost of a particular project or projects 
:or ,a ~art1c1pat:ng health care facility or a participating 
~nst1tut1Qn for h1gher education, including any refunding bonds 
1ssued 70 refund and refinance such bonds, have been fully paid 
and ret~red or when adeguate provisiQn has been made to fully pay 
and rebre the Same, and all Qther cQnditiQns of the resQlutiQn 
or trust agreement authQrizing and securing the same have been 
satisfied and the lien of the resQlutiQn Qr trust agreement has 
been released in accordance with the prQvisions Qf the bQnds, the 
authority shall prQmptly dQ the things and execute the deeds and 
conveya~ces that are necessary and reguired to cQnvey title to 
the proJect or prQjects to the participating health care facility 
Qr participating institutiQn fQr higher education, free and clear 
of all liens and encumbrances, all tQ the extent that title to 
the orQject Qr orQjects is not:. nt the time, vested in the 
participating health Care facility Qr participating institution 
for higher education. 

§11509. Notes Qf the authority 

The authority is authorized frQm time to time to issue its 
negotiable notes fQr any corporate purpQse, including the payment 
of all or any part of the cost of any project, and renew from 
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time to time any notes by the issuance of new notes. whether the 
notes to be renewed have or have not matured. The authority may 
issue notes partly to renew notes or to discharge other 
obligations then outstanding and partly for any other purpose. 
The notes may be authorized. sold. executed and delivered in the 
same manner as bonds. Any resolution or resolutions authorizing 
notes of the authority or any issue thereof may contain any 
provisions that the authority is authorized to include in any 
resolution or resolutions authorizing bonds of the authority or 
any issue thereof. and the authority may include in any notes any 
terms. coyenants or conditions that it is authorized to include 
in any bonds; All such notes must be payable from the proceeds of 
bonds or renewal notes or from the reyenues of the authority or 
other moneys available therefor and not otherwise pledged. 
subject only to any contractual rights of the holders of any of 
its notes or other Obligations then outstanding. 

§11510. Bonds of the authority 

. I.. Nf!got~able. T~e authority is authorized from time to 
t:LIDe to 1ssue 1ts negobable bonds for the purpose of financing 
all or a part of the cost of any projects authorized hereby. In 
anticipation of the sale of the bonds. the authority may issue 
negotiable bond anticipation notes and may renew those notes from 
time to time. The notes must be paid from any reyenues of the 
authority or other moneys ayailable therefor and not otherwise 
pledged. or from the proceeds of sale of the bonds of the 
authority in anticipation of which they were issued. The notes 
must be issued in the same manner as the bonds. The notes and the 
resolution or resolutions authorizing them may contain any 
provisions r conditions or limi tations that a bond resolution of 
the authority may contain. 

2. General obligations. Except as may otherwise be 
expressly proyided by· the authority, eyery issue of its bonds. 
notes or other obligations is a general obligation of the 
authority payable from reyenues or money of the authority 
ayailable for the payment of the obligation and not otherwise 
pledged. subject only to agreements with the holders of 
particular bonds, notes or other obllgations pledging particular 
reyenue" or monev and subject to any agreements with a 
participating health care facility or participating institution 
for higher education. Notwithstanding that bonds, notes or other 
obligations may be payable from a special fund. they are and must 
be deemed to be for all purposes negotiable instruments within 
the meaning of and for all the purposes of the Uniform Commercial 
Code., Article 8. subject only to the proyisions of the bonds. 
notes or other obligations for registration. 
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3. Issuance. The bppds m.ay ?e is~ued a~ serial ?onds or as 
term bonds. or the author1ty. 1n 1ts dlscretlon. may lssue bonds 
of both types. The bonds must be authorized by resolution of the 
members of the authority and must bear the date or dates. mature 
at the time or times. not exceeding 50 years from their 
respective dates. bear interest at the rate or rates. be payable 
at the time or times. be in the denominations. be in the form. 
either coupon or registered. carry the registrati on priyileges. 
be executed in the manner. be payable in lawful money of the 
United States of America at the place or places. and be subject 
to the terms of redemption. as the resolution or resolutions 
proyide. The bonds or notes may be sold at public or'priyate sale 
for the price or prices the authority determines. The 'power to 
fix the date of sale of bonds. to receiye bids or proposals. to 
award and sell bonds. and to take all other necessary action to 
sell and deliyer bonds may be delegated to the executiye director 
of the authority by resolution of the authority. Pending 
preparation of the definitiye bonds. the authority may issue 
interim receipts or certificates that will be exchanged for the 
definitiye bond~. 

4. Proyisions. Any resolution or resolutions authorizing 
any bonds or any issue of bonds may contain proyisions. that 
constitute a part of the contract with the holders of the bonds 
to be authorized. as to: 

A. Pledging the full faith and credit of the authority. the 
full faith and credit of a participating health care 
facility or a participating institution of higher education. 
all or a part of the reyenues of a project or a 
reyenue-producing contract or contracts made by the 
authority with an individual. partnership. corporation or 
association or other body, public or private, "to secure the 
payment of the bonds or of a particular issue of bonds. 
subject to such agreements with bondholders as may then 
~ 

B. The rentals. fees and other charges to be charged. and 
the amounts to be raised in each year thereby. and the use 
and disposition of the reyenues: 

C. The setting aside of reseryes or sinking funds. and the 
regulation and disposition thereof: 

D. Limitations on the right of the authority or its agent 
to restrict and regulate the use of the project: 

E. Limitations on the purpose to which the proceeds of sale 
of any issue of bonds then or thereafter to be issued may be 
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applied and pledging the proceeds to secure the payment of 
the bonds or any issue of the bonds; 

F. Limitations on the issuance of additional bonds. the 
terms upon which additional bonds may be issued and secured 
and the refunding of outstanding bonds; 

G. The procedure. if any. by which the terms of any 
contract with bondholders may be amended or abrogated. the 
amount of bonds the holders of which must consent thereto. 
and the manner in which that consent may be given; 

H. Limitations on the amount of moneys derived from the 
project to be expended for operating. administrative or 
other expenses of the authority; 

I. Defining the acts or omissions to act that constitute a 
default in the duties of the authority to holders of its 
obligations and providing the rights and remedies of the 
holders in the event of a default: 

'> 

J. The mortgaging of a project and the site of the project 
for the purpose of securing the bondholders; and 

K. Any other additional covenants. agreements and 
provisions judged advisable or necessary by the authority 
for the security of the holders of such bonds. 

5. Personal liability. Neither the members of the 
authority nor any person executing the bonds or notes is liable 
personally on the bonds or notes or subject to any personal 
liability or accountability by reason of the issuance thereof. 

6. Purchase. The authority has power out of any funds 
available therefor to purchase its bonds or notes. The authority 
may hold. pledge. cancel or resell the bonds. subject to and in 
accordance with agreements with bondholders. 

§11511. Procedure before issuance of bonds 

Notwithstanding any other proviSions of this chapter. the 
authority js not emoowered to undertake any project authorized by 
this chapter unless. prior to the issuance of any bonds or notes 
.hereunder. the authority has determined that: 

I. Assistance. The project will enable or assist a health 
care facility to fulfill its obligation to provide health care 
facilities or an institution for higher education to provide 
educational facilities within the State: 
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2. Review. Each project for a health care facility has 
been reviewed and approved to the extent required by the agency 
of the State that serves as the Designated Planning Agency of the 
State or by the department in accordance with the provisions 01; 
chapter 835. as amended. or. in the case of a project for a 
hospital. has been reviewed and approved by the Maine Health Care 
Finance Commission to the extent required by chapter 837; 

3. Lease. The project will be leased to. or owned by. a 
health care facility or institution for higher education inside 
the State; and 

4. P~ent. Adequate provision has been or will be made 
for the payment of the project and that under no circumstances 
will the State be obligated for the payment of the project. or 
for the payment of the principal of. or interest on. any 
obligations issued to finance the project. 

§11512. Trust agreement to secure bonds 

In the discretion of the authority. any bonds issued under 
this chapter may be secured by a trust agreement by and between 
the authority and a corporate trustee or trustees. which may be 
any trust company or bank having the powers of a trust company 
within or without the State. The trust agreement or the 
resolution providing for the issuance of the bonds may pledge or 
assign the revenues to be received or proceeds of any contract or 
contracts pledged and may conveyor mortgage the project or any 
portion thereof. The trust agreement or resolution proViding for 
the issuance of the bonds may contain reasonable and proper 
provisions not in violation of law for protecting and enforcing 
the rights and remedies of the bondholders. inCluding 
particularly provisions specifically authorized to be included in 
any resolution or resolutions of the authority authorizing bonds 
thereof. Any bank or trust company incorporated under the laws of 
this State. that may act as depositary of the proceeds of bonds 
or of revenues Or other moneys. may furnish indemnifying bonds or 
pledge securities as required by the authority. The trust 
agreement may set forth the rights and remedies of the 
bondholders and of the trustee or trustees. and may restrict the 
individual right of action by bondholders. In addition. the trust 
agreement or resolution may contain other p["oV1s1ons the 

,authority deems reasonable and proper for the security of the 
bondholders. All expenses incurred in carrying out the trust 
agreement or resolution may be treated as a part of the cost of 
the Qperation of a prQject. 

§11513. Credit of State nQt pledged 
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Bonds and 'notes issued under this chapter do not constitute 
or create a debt or debts. liability Or liabilities on behalf of 
the State or of a political sUbdiyision of the State other than 
the authority or a loan of the credit of the State or a pledge of 
the faith and credit of the State or of any political sUbdiyision 
other than the authority. but are payable solely from the funds 
proyided for the bonds and notes. All bonds and notes must 
contain on the face of the bonds and notes a statement to the 
effect that neither the State nor a political sUbdiyision of the 
State is obligated to pay the bonds or notes or the interest on 
the bonds and notes. except from reyenues of the project or the 
portion of the project for which they are issued and that neither 
the faith and credit nor the taxing power of the State or of a 
political sUbdiyision of the State is pledged to the payment of 
the principal of or the interest on the bonds or notes. The 
issuance of bonds or notes under this chapter does not directly 
or i?d,ir;ctly or contingently obligate the State or a political 
subd1Y1s1on of the State to leyy or to pledge -any form of 
taxation whatever for the bonds and notes Or to make an 
appropriation for their payment. This section does not preyent 
the authority from pledging its full faith and credit or the full 
faith and credit of a participating health care facility or 
participating institution for higher education to the payment of 
bonds or notes or issue of notes or bonds authorized pursuant to 
this chapter. 

§11514. Rents and cbarges 

The authority is authorized to fix. reyise. charge and 
collect rates. rents. fees and charges for the use of and for the 
seryices furnished or to be furnished by each project and to 
contract with a person, partnership, association or corporation, 
or other body. public or priyate. in respect of rates. rents. 
fees and charges. Rates. rents. fees and charges must be fixed 
and adjusted in respect of the aggregate of rates. rents. fees 
and charges from the project so as to proyide funds sufficient 
with other reyenues or money ayailable for the project. if any. 
to pay the cost of maintaining. repairing and operating the 
project and each and eyery portion of the project. to the extent 
that the payment of the cost has not otherwise been adequately 
prov;dAd for, to Dav the Drincioal of and the interest on 
outstanding bonds or notes of the authority issued in respect of 
the project as they become due and payable. and to create and 
maintain reserves required or provided for in a resolution 
authorizing. or trust agreement securing. the bonds or notes of 
the, authority. ,Th,e rates. ren~s. fees and charges are not 
subJect to superY1s1on or regulat1Dn by a department. commission. 
board. body. bureau Or agency of this State other than the 
authority. A sufficient amount of the reyenues deriyed in 
respect of a project. except the part of reyenues necessary to 
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pay the cost of maintenance. repair and operation and to proyide 
reserves and for renewals, replacements, extensions, enlargements 
and improyements as are proyided for in the resolution 
authorizing the issuance of bonds or notes of the authority or in 
the trust agreement securiilg the same. must be set aside at 
regular interyals as proyided in the resolution or trust 
agreement in a sinking or other similar fund that is pledged to. 
and charged wjth. -the payment of the principal of and the 
interest on the bonds or notes as they become due. and the 
redemption price or the purcDase price Of bonds retired by call 
or purchase as therein proyided. The pledge is yalid and binding 
from the time when the pledge is made: the rates. rents. fees and 
charges and other reyenues or other money so pledged and later 
receiyed by the authority are immediately subject to the lien of 
the pledge without any physical deliyery of the reyenues or money 
or further act. and the lien of any pledge is yalid and binding 

. as against all partjes haying claims of any kind in tort. 
contract or otherwise against the authority. irrespectiye of 
whether the parties have notice of the lien. Neither the 
resolution nor a trust agreement nor a other agreement nor any 
lease by whiqh a pledge is created need be filed or recorded 
except in the records of the authority. The use and disposition 
of money to the credit of a sinking or other similar fund are 
subject to the resolution authorizing the issuance of the bonds 
or notes or of the trust agreement. Except as may otherwise be 
proyided in the resolution Or trust agreement. the sinking or 
other similar fund may be a fund for all bonds or notes issued to 
finance projects at a particular participating health care 
facility or participating institution for higher education 
without distinction or priority of one oyer another, proyided the 
authority in any resolution or trust agreement proyides that the 
sinking or other similar fund is the fund for a particular 
project at a participating health care facility or participating 
institution for higher education and for the bonds issued to 
finance a particular project and may. additionally, permit and 
proyide for the issuance of bonds haying a subordinate lien in 
respect of the security authorized in this chapter to other bonds 
of the authority. and. in such case, the authority may create 
separate sinking or other similar funds in respect of the 
subordinate lien bonds. 

§11515. Trust funds 

All money receiyed pursuant to the authority of this 
chapter, whether as proceeds from the sale of bonds or notes or 
as revenues, are trust funds to be held and applied solely as 
proyided in this chapter, Any officer with whom, or any bank or 
trust company with which. that money is deposited shall act as 
trustee of the money and shall hold and apply the money for the 
purposes of this chapter. subject to the provisions of rules 
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under this chapter and the resolution authorizing the bonds or 
notes of any issue or the trust agreement securing the bonds or 
~ 

§115l6. Enforcement Qf rights and duties 

Any holder of bonds. notes. bond anticipation notes. other 
notes or other obligations issued under this chapter or any of 
the coupons appertaining thereto. and the trustee or trustees 
under any trust agreement. except to the extent the rights herein 
given may be restricted by any resolutjon authorizing the 
issuance of. or any trust agreement securing. the bonds. may. 
either at law or in eguity. by suit. action. mandamus or other 
proceedings. protect and enforce any and all rights under the 
laws of the State or granted under this chapter or under the 
resolution or trust agreement. and may enforce and compel the 
performance of all duties reguired by this chapter or kY the 
resolution or trust agreement to be performed by the authority or 
by any officer. employee or agent thereof. including the fixing. 
charging and collecting of the rates. rents. fees and charges 
herein authorized and reguired by the resolution or trust 
agreement to be ~ixed. established and collect~g. 

§11517. Exemption from taxation 

The exercise of the powers granteg by this chapter is in all
respects for the benefit of the people of the State. for the 
increase of their commerce. welfare ang prosperity. ang for the 
improvement of their health ang liVing congitions. and 
constitutes the performance of an essential governmental 
function. ang neither the authority nor its agent is reguireg to 
pay any -taxes or assessments upon or in respect of a project or 
projects or any property acguireg. useg by the authority or its 
agent or under the jurisgiction. control. possession or 
supervision of the of the authority or itS agent or upon the 
activities of the authority or its agent in the operation or 
ropintenance of a project or projects under this chapter. or upon 
income or other revenues received therefrom, and any bonds, notes 
ang other qbligations issueg under this chapter, their transfer 

- ang the income therefrom. incluging any profit mage on the sale 
thereof. as well as the income ang property of the authority. are 
at all times exempt from taxation of every king by the State ang 
by the municipalities ang all other political subgivisions of the 
~ 

§11518. Bonds declared legal investments 

Bongs ang notes issueg by the authority under this chapter 
are hereby mage securities in which all public officers and 
public bogies of the State ang its political subdivisions. all 
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insurance companies and associations and other persons carrying 
on an insurance business, trust companies, banks. bankers. 
banking associations, savings banks and savings associations, 
incluging savings ang loan associations. credit unions. builging 
and loan assOciations, investment companies. executors, 
administrators. trustees ang other figuciaries. pension. 
profit-sharing. retirement fungs ang other persons carrying on a 
banking business. and all other persons -whatsoever. who are now 
or may hereafter be. authorizeg to invest in bonds or other 
obligations of the State, may properly and legally -invest fungs. 
incluging capital in their control or belonging to' them. The 
bongs and notes' are hereby mage securities that may properly and 
legally be geposited with and receiveg by any state or mUnicipal 
or publi-c officer or any agency or political subdivision of the 
State for any purpose for which the geposit of bongs or other 
obligations of the State is now or may hereafter be authorized by 

, .l.illi... 

§11519. Annual report 

Within 4 months after the close of each fiscal year of the 
authority. the executive director of the authority shall prepare 
ang submit a complete financial report to the Governor. duly 
augiteg ang certified by the auditor of accounts 'of the 
operations ang activities of the authority guring the preceging 
fiscal year to -be gistributeg in the sarne way as state 
gepartmental reports. 

§11520. Refunging bonds 

1. Refunding. The authority is authorized to provige for 
the issuance of bonds of the authority for the purpose of 
refunging any bongs of the authority then outstanging. incluging 
the payment of any regemption premium on the bongs ang any 
interest accrueg or to accrue to the earliest or subseguent date 
of regemption. purchase or maturity of the bongs. ang. if deemed 
agvisable by the authority. for the aggitional purpose of paying 
all or any part of the cost of constructing ang acguiring 
additions, improvements, extensions Of enlargements of a project 
or any portion of a project. 

2. Use of proceegs. The pI-oceegs of any bongs issueg for 
the purpose of refunging outstanging bo'ngs may. in the giscret'ion 
of the authority. be applieg to the purchase or retirement at 
maturity or regemption of those outstanging bonds either on their 
earliest or any subseguent regemption gate Or upon the purchase 
or at the maturity thereof ang may. penging that application. be 
placeg in escrow to be applieg to the purchase 'or retirement at 
maturity or regemption on the date determineg by the authority. 

Page 701-LR3l02(1) 

--------------------------------------------------------------------------------



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

3. Escrow proceeds. Any proceeds escrowed under this 
section, pending use, mal' be lnyest,;,d a~e :ei:e~ !~ 
obligations of. or guaranteed by, the Un1ted hatJi ic , 
or in certificates of deposit· or time deBosits secU;;d b; 
obligations of, or guaranteed by, the United 'St;;t;;; ;; Am:ric:: 
maturing at the time or times that are appropriat;j;o ~SSl1;e ;~e 
prompt payment, as to principal, interest and redemotio~ ;;;;1:;, 
if any, of the outstanding bonds to be refunded, Til; in~;r:;:: 
income and profits, if any, earned or realized on an;: :~h 
inyestment mal' also be applied to the payment of the outstan;:;i~~ 
bonds to be refunded, After the terms Of the ~s;;r;w };Ve ~::~ 
:1.1111' sati.sfied and carried out, any balance of proceeds ~n<i 
1nterest, 1ncome and profits, if any, earned or realiz;;; ~-;; ~h; 
~nv7stments thereof mal' be returned to the authority f;r ~;e Y by 1t 1n any lawful manner. 

4. Investments. The portion of the proceeds of any bonds 
issued under this section for the additional purpose ;f p;;in; 
all. ~r an~ part of the cost of constructing and acouirin; 
addl.tl.Qn.s, .1mproyements, extensions or enlargements c:; ; ;rQjec~ 
mal' be 1nyested and reinyested in obligations ~f: or ~aran~:;~ 
by, the United States of America, or in certific;t;;; -::f d:D;;i~ 

. or. time deposit secure? by obligations of, or guarantet;d ;;: the 
Un1ted States of Amenca, maturing not later than th~ ti;;;e or 
times when the proceeds will be needed for the' purpose of 1'aying 
all Or any part of the cost. The interest, incom; antl;r~fi~;: i~ 
any, earned or realized on such inyestment mal' be aPpli;'; ;; th: 
payment of all or any part of the cost or may be used b; th= 
authority in any lawful manner. 

5. Conditions. All bonds issued under this section are 
§ubject·to thi§ chapter in the same manner and to the sa;: ext:nt 
a§ other bonds issued purSuant to this chapter. 

§11521. Source of payment of expense§ 

All expenses incurred in carrying out this chapter are 
payable solely from funds proyided under the authorit; ;f t~i; 
chapter and no liability or obligation may be incur;;d W ;h; 

'authority under this chapter beyond the extent to which mon;~ ha; 
been provided under this chapter. 

§11572. Agreement of the State 

The State pledges to and agrees with the holders of bonds, 
notes and other obligations issued under this chapter, an;; wi~h 
those parties who mal' enter into contracts with the a:;thori~; 
pursuant to this chapter, that the State will not limit, alte;: 
restrict or impair the rights hereby yes ted in the auth;ri;; ;nd 
the participating health care facilities and th; ;;;tici;~ting 
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institutions for higher education to acquire. construct. 
reconstruct. maintain and operate a project as defined in this 
chapter or to establish. reyise. charge and collect rates, rents, 
fees and other charges as may be conyenient or necessary to 
produce Sufficient reyenues to meet the expenses of maintenance 
and operation of the project and to fulfill the terms of any 
agreements made with the holders of bonds. notes or other 
obligations authorized and issued by this chapter, and with the 
parties who mal' enter into contracts with the authority pursuant 
to this chapter. or in any way impair the rights or remedies of 
the holders of the bonds, notes or other Obligations of thQrul. 
parties until the bonds, notes and other obligations, together 
with interest on the bonds. notes and other obligations, with 
interest on any unpaid installment of interest and all costs and 
expenses in connection with an action Qr proceeding by Qr on 
behalf of the bondholders, are fully met and discharged and such 
contracts are fully performed on the part of the authority. 
Nothing in this chapter precludes such limitation or alteration 
if and when adequate proyision is made by law for the protection 
of the holders of the bonds, notes or other obligations of the 
authority or those entering .into such contracts with the 
authority. The authority is authorized to inClude this pledge and 
undertaking for the State in the bonds. notes or other 
obligations or contracts • 

§l1523. Act Cumulative: no notice required 

Neither this chapter nOr anything contained in this chapter 
restricts or limits any powers that the Maine Health and Higher 
Educational Facilities Authority might otherwise haye under any 
laws of this State. and this chapter is cumulatiye of any Such 
powers. This chapter proyides a complete, additional and 
alternative method for the doing of the things authorized thereby 
and must be' regarded as supplemental and additional to powers 
conferred by other laws. Neither the making of contracts nor the 
issuance of bonds. notes. refunding bonds and other obligations 
purSuant to the provisions of this chapter need comply with the 
reguirements of any other state law applicable to the making of 
contracts and the issuance'of bonds. notes and other obligations, 
for the constr},ction and acquisition. of any .project undertak,;,n 
pursuant to th1s chapter. No proceed~ngs, not~ce Or approyal 1S 
required for the issuance of any bonds. notes and other 
obligations or any instrument as security therefor, except as 
proyided in this chapter. 

§11524. Act liberally construed 

This chapter, being necessary for the welfare of the State 
and its inhabitants, must be liberally construed so as to effect 
its purposes. 
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§11525. Maine Health Facilities' Reserve Fund 

1. Maine Health Facilities' Reserve Fund. The authority 
shall establish and maintain a reserve fund called the "Maine 
Health Facilities' Reserve Fund" in which is deposited all money 
appropriated by the State for the purpose of that fund. all 
proceeds of bonds r'eguired to be deposited in the fund by terms 
of any contract between the authority and its bondhOlders or any 
resolution of the authority with respect to the proceeds of bonds 
and any other money or funds of the authority that the authority 
determines to deposit in the fund and any other money made 
available to the authority only for the purposes of the fund from 
any other source or sources. 

A. Money in the reserve fund is held and applied solely to 
the payment "Of the interest on and principal of bonds 
secured by the reserve fund and sinking fund payments 
referred to in this chapter with respect to bonds secured by 
the reserve fund as the interest. principal and sinking fund 
payments become due and payable: and for the retirement of 
bonds. including the payment of any redemption premium 
reguired to be paid when any bonds are redeemed or retired 
before maturity. Money may not be withdrawn from the fund 
if the withdrawal reduces the amount in the reserve fund to 
an amount "less than the reguired debt service reserVe. 
except for: 

(1) Payment of interest then due and payable on bonds: 

(2) Payment of the principal of bonds then maturing 
and payable: 

(3) Sinking fund payments referred to in this chapter 
with respect to bonds: 

(4) The retirement of bonds in accordance' with the 
terms of any cOntract between the authority and its 
bondholders; or 

(5) The payment for which other money of the authority 
is not then available for payment of interest. 
principal Or sinking fund payments or the retirement of 
bonds in accordance with the terms of any contract. 

B. As used in this chapter, "required debt service reserye" 
means. as of any "date of computation, the amount or amounts 
reguired to be on deposit in the reserve fund as provided by 
resolution of the authority, The reguired debt service 
reserve is. as of any date of computation, an aggregatg 
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amount egua! to at least thg !arggst amount of mongy 
rgguirgd by thg tgrms of all contracts betwegn thg authority 
and ho!dgrs of bonds sgcured by the rgsgrvg fund to be 
raised in thg currgnt or any succggding ca!gndar ygar for: 

(1) Thg paymgnt of intergst on and maturing principal 
of that portion of outstanding bonds sgcurgd by thg 
resgrvg fund: and 

(2) Sinking fund payments rgguirgd by the terms of any 
contracts to sinking funds gstablished for the payment 
or rgdgmption of thosg bonds. 

C. To gnsurg thg maintgnance of thg rgguired dgbt sgrvicg 
reserve in the I:gsgrvg fund, thgre must bg annually 
appropriated and paid to thg authority for dgposit in thg 
fund thg sum, if any, cgrtifigd by thg gxgcutivg dirgctor of 
thg authority to thg Governor, rgguirgd to rgstorg the 
rgsgrvg fund to an amount egual to thg rgguirgd dgbt sgrvicg 
reserve. On or bgforg Dgcembgr 1st of gach ygar, thg 
gxecutivg dirgctor shall makg and dgliygr to thg Govgrnor a 
cgrtificatg stating thg Sum and thg Sum or sums so cgrtifigd 
must bg appropriated and paid to thg authority during thg 
currgnt statg fiscal ygar. 

To gnsurg the maintenancg of thg rgguired dgbt sgryicg 
reserve in any capital reserve fund to which, at the 
dirgction of thE!' authority pursuant to thg x:esolution or 
X:ElSolutions gstablishing a capital rgseryg fund. this 
provision appligs, therg is annually appropriatgd and paid 
to thg authority fox: deposit in thg fund thg sum, if any, 
cgrtified by the gxecutiye dix:ector of thg authority to thg 
Govgrnor, rgguirgd to x:estorg thg rgsgrvg fund to an amount 
ggual to thg rgguix:gd debt sgx:vicg rgsgrvg. On or bgforg 
Dgcgmbgr 1st of each year," thg dirgctor shall make and 
deliver to thg Govgrnor a certificate stating the sum and 
the Sum or sums so certifigd must bg appropdatgd and paid 
to thg authority during thg current statg fiscal ygar. 

2. Capital reserve fund. This subsgction appligs to 
capital x:gsgrvg funds. 

A. 'Thg authodty may gstablish and maintain Ong or morg 
spgdal funds callgd "capital rgsex:vg funds" in which must 
bg dgpositgd: 

(1) All mongy appx:opriatgd by thg Statg for thg 
purposg of those funds: 
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(2) All proceeds of bonds required to be deposited in 
those funds by the terms of any contract between the 
authority and its bondholders or any resolution of the 
authority with respect to the proceeds of bonds: 

(3) Any other money or funds of the authority that the 
authority determines to deposit in those funds: and 

(4) Any other money made available to the authority 
only for the purposes of the fund from any other source 
or sources. 

B. Money in any capital reserve fund is held and applied 

~ 

(1) To pay the interest on and pdncipal of bonds 
secured by the capital reserve fund and sinking fund 
payments referred to in this chapter with respect to 
bonds secured by the capital reserve fund as the 
interest and principal becomes due and payable: and 

(2) To retire bonds secured by the capital reserve 
fund. including the payment of any redemption premium 
required to be paid when any bonds are redeemed or 
retired before maturity. 

C. The minimum amount of any capital reserve fund must be 
equal to the amounts required under the resolutions pursuant 
to which the bonds secured by the capital reserve fund are 
issued, These amQunts are referred to in this chapter as 
the "required "m1nJ.mum reserve," With respect to bonds 
secured by a capital reserve fund for which the resolution 
authorizing the issuance of those bonds states that the 
provisions of subsection 1, paragraph C apply. the required 
mJ.nJ.mum reserve is, as of any date of computation, an 
aggregate amount equal to at least the largest amount of 
money required by the terms of all contracts between the 
authodty and its bondholders of the bonds to be raised in 
the current or any succeeding calendar year for the payment 
of interest on and maturing principal of that portion of the 
outstanding bonds or sinking fund payments required by the 
terms of any such contracts to sinking funds~~~ 
the payment or redemption of the bonds. all calculated on 
the assumption that the bonds will cease to be outstanding 
after the date of the computation because of the payment of 
the bonds at their respective maturities and the payments of 
the required money to sinking funds and the application of 
the sinking funds in accordance with the terms of all 
contracts to the retirement of the bonds. 
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D. Money in any capital reserve fund may· not· be withdrawn 
if the withdrawal reduces the amount in the capital reserve 
fund to an amount less than the required minimum reserve for 
all bonds issued and to be issued that are secured by the 
capital reserve fund. except for: 

(1) Payment of interest then due and payable on bonds 
secured by the capital reserve fund then maturing and 
payable: 

(2) Sinking fund payments required by the terms of any 
contracts to sinking funds established for the. payment 
of redemption of the bonds: 

(3) The retirement of bonds secured by the ca!?ital 
reserve fund in accordance with the terms of any 
contract between the authority and its bondholders: and 

(4) The payments for which other money of the 
authority is not then available for payment of interest 
or principal or sinking fund payments or retirement of 
bonds secured by the capital reserve fund in accordance 
with 'the terms of any contract. 

§11526. Authority to intercept federal and state aid 

1. Treasurer to withhold funds. When the authodty 
notifies the Treasurer of State in writing that an entity 
eligible to use the authority is in default as to the !?ayment of 
principal or interest on any securities of that entity sold 
through or by the authority. or that the authority has reasonable 
grounds to predict that the entity will not be able to make a 
full payment when that payment is due. the Treasurer of State 
shall withhold any funds in the Treasurer of State's custody that 
are due or payable to the eligible entity until the amount of the 
principal or interest due or antici!?ated to be due has been paid 
to the authority or the trustee for the bondholders. or the 
authority notifies the Treasurer of State that satisfactory 
arrangements have been made for the !?ayment of the principal and 
interest. Funds subject to withholding under this SUbsection 
include. but are not limited to. federal and state grants. 
contracts, allocations or appropriations. 

2. Withheld funds to be made available to authority. If 
the authority further notifies the Treasurer of State in writing 
that no other arrangements are satisfactory. the Treasurer of 
State shall deposit in the General Fund 'and make available to the 
authority any funds withheld from the eligible entity under this 
section. The authority shall apply the funds to the costs 
incurred by the eligible entit;y. including payments required t;o 

Page 707-LR3l02(1) 

-----------.-----.----------



2 

4 

6 

B 

10 

12 

14 

16 

IB 

20 

22 

24 

26 

2B 

30 

32 

34 

36 

3B 

40 

42 

44 

46 

4B 

be made to the authority or trustee for any bondholders of debt 
service on any debt issued by the authority for the eligible 
entity or required by the terms of any other law or contract to 
be paid to the holders or owners of debt issued on behalf of the 
eligible entity uoon failure or default, or reasonable 
expectation of failure or default, of the eligible institution to 
pay the. principal or interest on its securities when due. 

3. Other agencies to be notified. Concurrent with any 
notice from the authority to the Treasurer of State under thi:; 
section, the authority shall notify any other agency, department 
or authority of State GOVernment that exercises regulatory, 
supervisory or statutory control over the operations of the 
eligible entity. Upon notification, the agency, department or 
authority shall immediately undertake reviews to determine what 
action, if any, that agency, department or authority should 
undertake to assist in the payment by the eligible entity of the 
money due or steps that the agencies of the State other than the 
Treasurer of State or the authority should take to assure the 
continued prudent operation of the eligible entity or provision 
of services to the people served by the eligible entity'. 

AGING AND ADULT PROTECTIVE SERVICES 

CHAPTER 1401 

GENERAL PROVISIONS 

§1400l. Declaration of. a people 

This declaration of a people serves as a credo of the' 
elderly offering a philosophy that serves as a general state of 
policy and basic tenets to guide the administration and 
implementation of this Part. The declaration of a people: 

We older Americans place great emphasis on leading a life of 
value to our nation, states, communities, friends, families and 
to ourselves. America's elderly want to and are able to 
contribute to the good of our fellow human beings, even if that 
contribution lies outside the traditional realms of employment 
and productivity. We want to help improve the quality of life of 
each citizen of the United States regardless of the citizen' s 
age. Our personal experiences. knowledge and skills are our 
qualifications. We are a strong, vital segment of society. We 
possess the power of a.people. 

We older Americans believe that attaining the status of 
50 senior citizen is merely beginning another stage in the life of 
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each person and is not a signal to withdraw from life. Each 
person'ages from birth to death. We are all aging. 

While our particular page in,the history of humankind is the 
choice of our Creator, it is our place in history which surrounds 
us with the consequences of American society. Aging people have 
been transformed by the events of American society. America' s 
elderly now gain sllstenance and meet social needs Qutside our 
homes, and have no family under our roof. Once'we were dependent 
on our family, now we are dependent on impersonal organizations, 
systems and our society as a whole. America'S exiling of us as 
the unwanted generation is its loss -- its economic, its human, 
its moral, its spiritual loss. 

We do not want to be taken from the mainstream of life, away 
from the everyday activities of society, and put on the shelf. 
We do not want a dole, but rather help in our times of crisis. 
We wish to live with minimum dependence on other peOple and 
government. 

To achieve this credo, we older Americans believe the United 
States must prOVide us a full and equal opportunity for meeting 
sustenance and social needs the Same opportunity that is 
enjoyed by our fellow citizens. To continue fulfilling our role 
in history, to continue helping our fellow human beings and to 
enrich our society: the elderly must be provided an opportunity 
to attain the basic essentials of life; 

To achieve this credo, we believe older Americans must plan, 
establish, direct and operate our own programs and services, We 
also believe we must participate in the administration and 
operation of programs conducted by others for our benefit, 
Through ou); programs, we intend to bring benefits not just to 
ourselves, but to all generations in fulfillment of our personal 
responsibility to help improve the quality of life of all human 

~ 

To assist us, our families -- children, brothers, sisters, 
nieces and nephews - must care about us. Is it too much to 
seek, that the people to whom we devoted ourselves, devote 
themselves to us? 

To assist us, the government of the United States of America 
and each State of the Union must conduct programS which are 
mutually acceptable to us. The programs must be fostered by 
units on aging located at the highest echelons of government and 
charged with ultimate line authority and responsibility fO); any 
government program serving the elderly. 
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Government should not do all for the elderly. but rather 
challenge and help citizens to grasp their personal 
responsibilities. Government should not be the sole keeper of 
America's elderly. but rather a help in times of crisis. Programs 
must help us care. for ourselves. They must encourage all people. 
especially our families to care about us. Programs must provide 
a strong advocacy of America's elderly. unencumbered by the 
restrictions of partisan politics and the pressures of special 
interests. except those interests inherent to this credo of the 
elderly. 

Programs we operate must be distinct and clearly identified 
as intended to benefit older people. or be identified as the 
elderly's way of helping humankind. Government programs 
benefiting America's elderly must be distinct and Visibly 
separate from other government services, This distinctness must 

. be maintained in legislation, sources of funds and generally in 
operation of programs and services. We believe our policy 
provides that programs serVing older people may be integrated 
with programs serving broader popUlations in those instances 
where gross duplication of identical programs would otherwise 
result. We also believe that programs with features specifically 
needed by older people must not be integrated with programs 
serving broader populations -- even though the programs may be 
similar -- except where it is conclusively demonstrated that such 
specific features will be retained or that greater benefits will 
accrue to the elderly from the integration of programs. 

First. older people must receive income adequate to obtain 
the basic essentials of life from the market place. like our 
fellow Americans: rather than be given income supplement 
programs'. such as food stamps. Old Age Assistance. subsidized 
housing and property tax relief. Secondly. the elderly with a 
time of crisis because of age. physical condition or social 
status must be assisted by appropriations providing services' 
directly to them. such as homemakers. meals on wheels. home 
bealth care and nursing homes. 

AMERICA MUST CONSIDER AND DECIDE HOW TO ACHIEVE PURPOSEFUL, 
PRIMARY GOALS TO GIVE AGING PEOPLE THE OPPORTUNITY OF RETURNING 
TO A FULLER EXISTENCE OR AMERICA WILL CONTINUE TO RELEGATE AGING 
PEOPLE TO THE BACK DOOR STOOP OF HISTORY WHERE WE WILL SLIDE 
INVISIBLY AND UNNOTICED INTO EXTINCTION. THE LAST CHOICE IS NOT 
ACCEPTABLE. 

Responsibility for achieving this credo rests on the 
shoulders of all Americans. but, especially our own. We will 
attain a life of greater value if each American accepts that 
American's personal responsibility for that American's fellow 
human beings. We shall reestablish our role in society by 
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operating services to help all generations. We shall resurrect 
our independence by redirecting the country's resources. 

We shall express the status of our survival to all 
to all the sources of help. Americans. We shall carry our call 

wield our power as a people. to all the seats of power. We shall 
Through our own groups. we shall shatter the bondage of our 

geriatric shackles. ' 

As older Americans. we grasp the gauntlet of this credo. We 
pledge ourselves to it, We shall achieve it, We accept the 
credo's' challenge. not with the intent of personal gain. but 
rather remembering that. what we achieve today will benefit those 
who follow. for we will soon be gone. 

§14002. Declaration of objectives 

1. Objectives. It is declared that. in keeping with the 
traditional American concept of the inherent dignity of the 
individual in our society. the older people of our State are 
entitled to. and it is the joint and several duty of the 
individuaL the individual's family. relatives and friends: the 
community and private agencies of the community: and the 
governments of the political subdiVisions' of this State. the 
State of Maine and the United States of America to assist our 
older people to secure equal opportunity to full and free 
enjoyment of the following objectives: 

At An adeguate income in retirement in accordance with the 
American standard of living; 

B. The best possible physical and mental health that 
science can make available without regard to economic status; 

C. Suitable housing, independently selected, designed and 
located with reference to special needs and available at 
costs that older citizens can afford: 

D. Full restorative services for those who require 

institutional care; 

E. Opportunity for employment with no discriminatory 
personnel practices because of age; 

F. Redrement in health, honor and dignity after years of 
contribution to the economy; 

G. Pursuit of a meaningfUl life within the widest range of 
ciVic, cultural, and recreational opportunities; 
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H, Efficient community services f including access to 
low-cost transportation. that provide social assistance in a 
coordinated manner and that are readily ayailable when 

I. Immediate benefit from proyen research knowledge that 
can sustain and improye health and happiness: 

J. Freedom, independence and the free exercise of 
indiyidual initiatiye in planning and managing their own 

2. Pu~se. It is further declared that thousands of older 
people in this State are suffering unnecessary harm from the lack 
of adequate seryices. It is therefore the purpose of this Part. 
in support of the aboye objectiyes. to: 

A. Make ayailable programs that include a ful1 range of 
health, education and social services to our older citizens 
who need them: 

B. Giye ful1 and special consideration to older citizens 
with special needs in planning those programs and. pending 
the ayailability of those programs for al1 older citizens, 
giye priority to the elderly with the greatest economic and 
social need: 

c. Proyide programs that wil1 ensure the coordinated and 
effectiye deliyery of a full range of essential seryices to 
our older citizens and, where applicable. also furnish 
meaningful employment opportunities for manv indiyiduals. 
including older persons. young persons and yolunteers from 
the community: and 

D. Ensure that the planning and operation of programs will 
be undertaken as a partnership of older citizens. families. 
community leaders. priyate agencies and community. state and 
local governments, with appropriate assistance as available 
from the Federal Goyernment. 

§14003. Definitions 

For the purposes of thi·s Part. unless the context otherwise 
indicates. the following terms haye the following meanings. 

1. Abuse. "Abuse" means the infliction of injury, 
unreasonable confinement, intimidation or cruel punishment with 
resulting physical harm or pain or mental anguish: sexual abuse 
or exploitation: or the willful depriyation of essential needs. 
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2. Agreement. "Agreement" means a legally binding document 
between 2 parties including documents that are commonly referred 
to as accepted application. proposal, prospectus. contract. 
grant, joint or cooperative ~greement or purchase of service. 

3. Adult. "Adult" means any person who has attained the 
age of 18 years or who is a legally emancipated minor. 

4. Aging. elderly or older person. "Aging. elderly or 
older person" are synonymous 'terms, and mean any person 60 years 
of age or older or any person otherwise described as elderly or 
older for the purpose of eligibility for assistance or seryices 
under specific federal or state laws and programs. 

5. Bureau. "Bureau" means the Bureau of AdultS in Need of 
Special Seryices within the department. 

6. Caretaker. "Caretaker" means any individual or 
institution who has or assumes the responsibility for the care of 
an adult. 

7. Depe':'dent adult. "Dependent adult" means any adult who 
is wholly or partially dependent upon one or more other persons 
for care or support. either emotional or physical. and who would 
be in danger if that care or support were withdrawn. 

8. Director. "Director" means the director of the bureau. 

9. Emergency. "Emergency" refers to a situation where: 

A. The incapacitated or dependent adult is in immediate 
risk of serious harm: 

B. The incapacitated or dependent adult is unable to 
consent to seryices that will diminish or eliminate the 
risk; and 

C. There is no' guardian to consent to emergency seryices. 

10. Emergency services. "Emergency services" refer to 
those services necessary to avoid serious harm. 

11. Exploitation. "Exploitation" means the illegal or 
improper use of an incapacitated or dependent adult or that 
adult's resources for another's profit or adyantage. 

12. ~xteng~g !::it~. ttE~t~DJ,1ed Qit~H mean:;! 1.1 !::ity !;Q!lt<lining 
one Qr mQ[e ~r!HH!f !!1.Ich Qf <It l!!1.I~t ~ :;qll <I r!! milea 1n !!1!t!!nt 1.Ing 
witb 1.1 PQPlll1.1tiQ!l g!!nllity Qf l!!ss tl:!<I!l lQQ ReI:621112 P!!r 6 \Il,\i:\ [!! 
mil~ 1.I!;!;Qrging tQ th!! 12ZQ Q~lHB.!a! Th!! Qre~ Q~ ~res.!G mllst 

I 
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constitute at least 25'\, of the land area of the legal city or 
total 5 square miles or more. 

13. Incapacitated adult. "Incapacitated adult" means any 
adult who is impaired by reason of mental illness, mental 
deficiency, physical illness or disability to the extent that the 
adult lacks sufficient understanding or capacity to make or 
communicate responsible decisions concerning that individual's 
person, or to the extent the adult can not effectively manage or 
apply that individual's estate to necessary ends. 

14. Neglect. "Neglect" means a threat to an adult's health 
or welfare by physical or mental injury or impairment, 
deprivation of essential needs or lack of protection from these. 

15. Nonprofit organization. "Nonprofit organization" means 
any agency, institution or organization that is. or is owned and 
operated bye QDe or more corporations or associations no part of 
the net earnings of which inures, or may lawfully inure, to the 
benefit of any private shareholder or individual and that has a 
territory of operations that may extend to a neighborhood or 
community region or the State. 

16. Protective services. "Protective services" means 
services that will separate incapacitated' or dependent adults 
from danger, Protective services include, but are not limited 
to, social, medical and psychiatric services necessary to 
preserve the incapacitated or dependent adult's rights and 
resources and to maintain the incapacitated or dependent adult I.S 

physical and mental well-being. 

Protective services may include seeking guardianship or a 
protective order under Title 18 A, Article V. 

17.· Public. "Public" means municipal, county and other 
governmental bodies that are political subdivisions within the 

~ 

18. Rural area. "Rural area u means a geographical area or 
place of less than 10,000 inhabitants. "Rural population" 
consists of all persons living in places of less than 10,000 
inhabitants incorporated as cities, villages, boroughs and towns, 
including those persons living in the rural portions of extended 
cities, unincorporated places of less than 10,000 inhabitants and 
other territory, incorporated or unincorporated. 

19. SeriQuS harm.. "Serious harm" means; 

A. Serious physical injury or impairment; 
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a, Serious mental injury or impairment, that now or in the 
future is likely to be evidenced by serious mental, 
behavioral or personality disorder, including, but not 
limited to, severe anxiety, depression or withdrawal, 
untoward aggressive behavior or similar serious 
dysfunctional behavior; or 

C. Sexual abuse or exploitation. 

20. Sexual abuse or emloitation. "Sexual abuse or 

exploitation" means contact or interaction of a sexual nature 

involving an incapacitated or dependent adult without that 
adult's consent. 

21. State agency. "State agency" means the Bnreau, of 
Adults in Need of Special Services within the department. 

§14004. State departments to cOQperate 

State departments shall cooperate fully with the -bureau in 
carrying out this Part. The bureau is authorized to reguest 
personnel, financial assistance, facilities and data reasonably 
reguired to assist the bureau to fulfill its powers and duties. 

State departments proposing to develop, establish , conduct 
or administer programs or to assist programs relating to this 
Part shall, prior to carrying out those actions, consult with the 

All agencies of State Government shall advise the bureau of 
their proposed administrative fiscal and legislative activities 
relating to this Part. 

State departments, in the implementation of their activities 
relating to this Part, shall keep the bureau fully informed of 
their progress. 

CHAPTER 1403 

DEPARTMENT RESPONSIBILITIES 

§14101. POyers and duties 

The department, through the bureau, shall establish, in 
accordance with the purposes and intent of this Part, subject to 
the direction of the commissioner, the overall planning, policy. 
objectives and priorities for all functions and activities 
conducted or supported in the State that relate to Maine's aging 
population and incapacitated and dependent adults. In order to 
carry out the above, the bureau has the power and duty to: 
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1. Encourage and assist development. Encourage and assist 
deyelopment of more coordinated use of existing and new resources 
and seryices relating to Maine's aging population and 
incapacitated and dependent adults: 

2. Information System. Deyelop and maintain an up-to_date 
information system· related to Maine's aging population and 
incapacitated and dependent adults. The information must be 
ayailable for use by the people of Maine, the political 
subdiyisions, public and priyate nonprofit agencies and the 
State. Educational materials must be prepared, published and 
disseminated. Objectiye deyices and research methodologies must 
be continuously deye1oped. Statistical information must be 
maintained through uniform methods that are reasonably feasible 
and economically efficient and must be made ayailable for use by 

'public and private agencies, organizations and individuals. 
Existing sources of information must be used to the fullest 
extent possible, while maintaining confidentiality safeguards of 
state and federal law. Information may be requested from any 
State Goyernment or public or priyate agency. To the extent 
reasonable and feasible, information must maintain compatibility 
with federal information sharing standards. 

Functions of this information system include, but are not limited 
1Q1. 

A. Conducting research on the causes and nature of problems 
relating to Maine's aging popUlation and incapacitated and 
dependent adults: 

B. . Collecting, maintaining and disseminating knowledge, 
data and statistics related to Maine's aging population and 
incapacitated and dependent adults that will enable the 
bureau to fulfill its responsibilities: 

C. Determining through a detailed suryey the extent of 
problems relating to Maine's aging population and 
incapacitated and dependent adults and the needs and 
priorities for solying those problems in the state and 
political subdiyisions: 

D. Maintaining an inyentory of the types and quantity of 
facilities·, programs and services operated under public or 
priyate auspices for Maine's aging popUlation and 
incapacitated and dependent adults. This function 
includes: the unduplicated count, locatiOn and 
characteristics of people seryed by each facility, program 
or service: and the amount, type and source of resources 

Page 716-LR3102(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

supporting functions related to Maine's aging population and 
incapacitated and dependent adults: and 

E. Conducting a continuous eyaluation of the impact, 
quality and yalue of facilities, programs and seryices, 
including their administratiye adequacy and capacity. 
Actiyities operated by or with the assistance of the State 
and Federal Goyernments must be eyaluated. Actiyities to be 
included, but to which the bureau may not be limited, are 
those relating to education, employment and yocational 
seryices, income, health, housing, transportation, 
community, social. rehabilitation, protectiye seryices and 
public guardianship or conseryatorship for older people and 
incapacitated and dependent adults and programs such as the 
supplemental security income program, Medicare, Medicaid, 
property tax refunds and the setting of standards for the 
licensing of nursing, intermediate care and boarding homes. 
Included are actiyities as authorized by this Part and the 
seyeral Acts and amendments to them enacted by the people of 
the State, and those authorized by United States Acts and 
amendments to them such as the: 

ttl !::h,lPt!lr 47Q Qf t!l!jl Pl!121ic 15!wS Qf 1!Hi2 cre5!t1ng 
the M~il!e St5!te I:!Ql!;;ing Al!tilQritYI 

{2l !lniteQ St5!tes SQc i 5!1 S!lCl!rity Act Qf 12J:i1 

{Jl !lniteQ St5!t!l!l I:!Q!!sing lItll; Qf 12311 

{4l !lnit!ilQ St5!t!l§ OlQ!ilr Am~ri~2nQ Acl; Qf 12fi:i1 

{5l Unit!lQ States Ag!il Di;;criminatiQn Act Qf '12fi71 

{fil I:!Qm!l B5!seQ !::ar!l Act Qf 12811 

{7l !::Qngr!ilg5!t!l HQ!!sing Act Qf 1972: 

{8l AQ!!ll; D5!Y !::5!re LiC!lnsing Act Qf 12871 

{2l AQ!!lt PrQt!lctiYe Seryices Act Qf 1281: 5!nd 

{lQl The !lni-fQrm PrQ125!t!il !::Qde, Title 18-A/ 

3. CQordination of effQrts. Assist the legis15!tiye and 
exec!!tiYe 12r5!nch!ls Qf St5!te GQYernment, !l;;peCi5!11y th!il GQyernQr, 
cQmmis§iQner 5!nQ the Bl!re5!!! Qf the Bl!dget I;Q CQQrQin5!te 5111 State 
GQyernm!ilnt effQrts re15!ting tQ M5!ine's aging PQPu15!tiQn 5!nd 
incap5!citateQ anQ Q!lP!lnQ!lnt aQ!!lts, by: 
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A. Submitting to each branch of State Government no later 
than September 1st of each year im annual report covering 
its activities for the immediately past fiscal year and 
future plans, including recommendations for phanges in state 
and federal laws: 

B. Reviewing all proposed legislation, fiscal activities, 
plans, policies and other administrative functions relating 
to Maine's aging population and incapacitated and dependent 
adults made by or requested of all state agencies. The 
bureau may submit to those bodies findings, comments and 
recommendations, that are advisory. The findings and 
comments must fe·commend what modification in proposals Qr 
actions must be taken to make proposed legislation, fiscal 
activities and administrative activities consistent with 
such policies and priorities: and 

C. Making recommendations to the respective branches of 
State Government related to improving the quality of life of 
Maine's aging popUlation and incapacitated and dependent 
adults. The bureau shall consult with and must be consulted 
by all responsible state agencies regarding the policies, 
priorities and Objectives of functions related to Maine's 
aging population and incapacitated and dependent adults: 

4. Comprehensive state plan. Prepare and administer a 
comprehensive state plan relating to Maine's'aging popUlation and 
incapacitated and dependent adults, developed by the bureau of 
the committee and subject to the direction of the commissioner. 
The comprehensive state plan must be implemented for the purpose 
of coordinating all activities and of assuring compliance with 
applicable state and federal laws and regulations relating to 
Maine's aging population and incapacitated and dependent adults. 
Implementation of this duty means that the bureau has the 
authority, through a review process, to advise on the preparation 
and administration of any portion of any state plan relating to 
Maine's aging population and incapacitated and dependent adults, 
prepared and administered by any agency of State Government for 
submission to the Federal GOvernment to obtain federal funding 
under federal legislation. These state plans, or portions of 
plans, include, but are not limited to, all 'state plans dealing 
with education, employment and vocational services. income, 
health, housing, protective services, public guardianship and 
conservatorship, rehabilitatiQ~( social services, transportation 
and welfare. The bureau shall advise the commissioner and 
Governor on preparation of and provisions to be included in these 
plans relating to Maine's aging population and incapacitated and 
dependent adults: 
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5. Programs. Plan, establish and maintain necessary or 
desirable programs for individuals or groups of individuals. The 
bureau may use the full range of its powers and duties to serve 
Maine's aging population and incapacitated and dependent adults 
t?rough in?irect s:rvices provided by agreement 'and through 
dIrect serVIces prOVIded by state employees: 

6. Organizational unit. Function as the organizational 
unit of State Government with sole responsibility for conducting 
and . c~ordinating, and sub~ect to ~he direction of the 
commISSIoner, programs authorJ.zed by thIS Part and the several 
Acts, amendments and successors to them enacted by the people of 
the State and those authorized by the United States Acts, 
amendments and successors to them that relate to Maine I s aging 
popUlation and incapacitated and dependent adults: 

A. The 1973 Act of Maine's Elderly: 

B. The United States Older Americans Act of 1965: and 

C, Adult Protective Services Act of 19BI: 

The bureau is designated as the single agency of State Government 
solely responsible for administering, subject to the direction of 
the commissioner, any state plans required by the above Acts, and 
for administering programs of Acts of the State or United States 
relating to Maine's aging popUlation and incapacitated and 
dependent adults that are not the specific responsibility of 
another state agency under state or federal law: 

7. Mobilize resources. Help communities mobilize their 
resources to benefit Maine's aging population and incapacitated 
and dependent adults. The bureau shall provide or coordinate the 
provision of information, tech-nical assistance and consultation 
to state. regional and local governments, and to public and 
private nonprofit agencies, institutions, organizations and 
individuals. The help is for the purpose of encouraging, 
dev:l?ping .and assisting with the initiation, establishment and 
admlnlstratJon of any planS. programs or services with a view to 
the establishment of a statewide network of comprehensive, 
coordinated services and opportunities for Maine's aging 
population and incapacitated and dependent adults. Included in 
this duty is authority to coordinate the efforts and enlist the 
assistance of all public and private agencies, organizations and 
individuals interested in Maine's aging population and 
incapacitated and dependent adults: 

II. [until •• Slil~k SlnQ re~eiy:e fynQf;l f!:Qm !;nlil [IilQIil[<ll 
!2Qvlil rnmliln !; <lnQ PriVSl!;!il §Ql!rQ~S !;Q fyr!;hlilr it Ii ~Qti~iti~Hi I 
Im;lYQIilQ in !;hili fl!nQtiQn is Sll!tnQl::ity tQ IiQHt:it. <It:t:lilpt. 
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administer, disburse and cQQrd~nate for the State in accordance 
with the intent, objectives and purposes of this Part, and within 
any limitation that applies from the sources of those funds, the 
efforts to obtain and the use of any funds from any source to 
benefit Maine's aging population and incapacitated and' dependent 
adults. Any gift of money or property made by will or otherwise, 
and any grant or other funds appropriated, services or property 
available from the Federal Government, the State Or any political 
subdivision of the State and from all other sources, public or 
private, may be accepted and administered. The bureau may do all 
things necessary to cooperate with the Federal Government or any 
of its agencies in making application for any funds. Included in 
this duty is authority to advise regarding the disbursement Of 
all state funds, or funds administered through agencies of State 
Go~ernment, ~ppropri~ted o~ made available to benefit Maine's 

,ag1ng Populat1on and 1ncapac1tated and dependent adults' 

9. Agreements. Enter into agreements necessary or 
incidental to the performance Of its duties. Included is the 
power to make agreements with gualified community, regional and 
state level, private nonprofit and public agencies, organizations 
and individuals in this and other states to develop or provide 
facilities, programs and services for Maine's aging population 
and i.ncapacitat,:d a.nd depend~nt. "?ults. Agreements with these 
agenc1es, organ1zat1ons and 1nd1v1duals must be executed only 
with agencies reviewed by the area agency pursuant to section 
14204, subsection L paragraph B. The bureau may engage expert 
advisors and assistants, who may serve without compensation or 
may be compensated to the extent funds are available by 
appropriation, grant or allocation from a state department. The 
bureau may pay for the expert advisors or assistants' 

10. Rules and regulations. Prepare, adopt, amend, rescind 
and administer, subject to the direction Of the commissioner, 
policie~, priorities, procedures and rules to govern its affairs 
and the development and operation of facilities, programs and 
services. The bureau may adopt rules to carry out the powers and 
duties pursuant to this Part and in accordance' with the purpose 
and objectives Of this Part. The bureau shall especially adopt 
rules that are necessary to define contractual terms, cQndi~iQns 
Of agreements and all other rules necessary for the proper 
administration of this Part, Adoption, amendment and rescission 
of rules must be made as proVided under the Maine Administrative 
Procedure Act, Title 5, chapter 375, 

11. Educational program. Develop and implement, as an 
integral part Of programs, an educational program. Assist in the 
development Of, and cooperation wi th, educational programs for 
employees of state and local governments and businesses and 
industries in the State. Convene and conduct conferences of 
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public and private nonprofit organizations concerned with the 
development and operation of programs for Maine's aging 
population and incapacitated and dependent adults: 

12. Elderly Legal Services Program. Support and maintain 
an Elderly Legal Services Program, by agree'ment with the 
nonprofit organization that the bureau finds best able to proVide 
direct services to those of Maine's elderly in greatest economic 
and social need throughout the State: 

13. Adult protective services. Administer a program of 
protective services as provided in chapter 1413 designed to 
protect incapacitated and dependent adults from abuse, neglect, 
exploitation and physical danger: 

14. Long term care ombudsman program. Support and maintain 
·8 long-term care ombudsman program, in accordance with the 
federal 1987 Older Americans Act, 42 United States Code. as 
amended, by agreement with the nonprofit organization that the 
bureau finds best able to pro9ide the services: 

IS. Training programs. Foster, develop, organize, conduct 
or provide for the conduct of training programs for persons in 
the field of serving Maine's aging population and incapacitated 
and dependent adults: ' 

16. Coordinate activities. Coordinate activities and 
cooperate with programs in this and other states for the common 
advancement Of programs for Maine's aging population and 
incapacitated and dependent adults: 

17. Establish and maintain an office. Establish and 
maintain an office: and 

18. Duties. DO any other acts and exercise any other 
powers necessary or convenient to execute and carry out the 
purposes and authority expressly granted in this Part. 

§14102. Long-term care ombudsman program 

1. Powers and duties. In accordance with the program 
established pursuant to section 14101. subsection 14, the 

'ombudsman: 

A. May enter onto the premises of any boarding care 
facility licensed according to section 8951 and any nursing 
home facility licensed according to section 8802 to 
investigate complaints concerning those facilities or to 
perform any other functions authorized by this section or 
other applicable law or rules: 

Page,72l-LR3l02(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

'/ 

B. Shall investigate complaints received on behalf of 
individuals receiving long-term care services provided by 
home-based care programs" the Medicaid waiver program, 
licensed home health agencies, certified homemaker agencies 
and licensed adult day care agencies. To carry out this 
function, any staff member or volunteer authorized by the 
ombudsman may enter onto the premises of any adult foster 
care facility, boarding care facility or nursing home during 
;he. ~ourse .of an inve~t~gation, speak privately with any 
1nd1V1dual 1n the fac111ty or home who consents to the 
conversation and inspect and copy all records pertaining to 
a resident if the resident or the legal representative of 
the resident consents in writing to that inspection. The 
consent, when required and not obtainable in writing, may be 
conveyed orally or otherwise to the staff of the facility or 
home. When a resirlent is not competent to grant consent and 
has no legal representative. the ombudsman may inspect the 
resident's records and may make copies without. the written 
consent of a duly appointed legal representative. The 
ombudsman may authorize as many individuals as necessary, in 
addition to, staff. to carry out this function except that 
these individuals may not make copies of confidential client 
information. Appropriate identification must be issued to 
all persons authorized. In accordance with the federal 1987 
Older Americans Act, 42 United States Code. as amended. a, 
person may not serve as an ombudsman withQut training as to 
the rights and responsibilities of an ombudsman or without a 
specific plan of action under direction of the 'ombudsman. 
The ombudsman shall renew the authorization and issue 
identification annually. The findings of the ombudsman must 
be available to the public upon request: and' 

C. With volunteers. shall visit. talk with and make 
personal. social and legal services available to residents: 
inform residents of their rights. entitlements and 
obligations under federal and state laws by distributing 
education materials and meeting with groups or indiViduals: 
assist, residents in asserting their legal rights regarding 
claims for public assistance, medical care and social 
security benefits or in actions against agencies responsible 
for those program~s well as in all other matters in which 
residents are aggrieved. inclUding, but not limited to. 
advising residents to litigate: investiqate complaints 
received from residents or concerned parties regarding care 
or other matters concerning residents: and participate as 
observer and resource in anyon-site surveyor other 
regulatory review performed by state agencies pursuant to 
state or federal law. 

Page 722-LR3102(1) 

) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 ' 

32 

34 

36 

38 

40 

42 

44 

46 

48 

2. Disclosure of information. Information or records 
maintained by the ombudsman concerning complaints may not be 
disclosed unless the ombudsman authorizes the disclosure. The 
ombudsman may not disclose the identity of any complainant or 
resident unless the complainant, the resident or a legal 
representative of either consents in writing to the disclosure O[ 

a court orders the disclosure. 

A complainant, a resident or a legal representative of either. in 
providing the consent. may specify to whom the identity may be 
disclosed and for what purposes. in which event no othaI 
disclosure is authorized. 

3. Good faith registration or investigation of complaints. 
Any person. official or institution that in good faith 
participates in the registering of a complaint pursuant to this 
section or in good faith investigates that complaint or provides 
access to those persons carrying out the investigation about an 
act or practice in any boarding care facility licensed accQrding 
to section 8951 or 14304 or any nursing home licensed according 
to section 8802 or that participates in a judicial proceeding 
resulting from that complaint is immune from any civil or 
criminal liability that otherwise might result from these 
actions. For the purpose of any civil or criminal proceedings. 
there is a rebuttable presumption that any person acting pursuant 
to this section did so in good faith. 

§14201. Pux:pose 

CHAPTER 1405 

J':lX!!ill!NATED COMMUNITY PROGRlIMS 
FOR MAINE' S ELDERLY 

It is the purpose of this chapter to encourage and assist 
community and regional agencies to concentrate resources in order 
to develop greater capacity and foster the development of 
coordinated community programs to help older people by entering 
into new cooperative arrangements with each other and with 
providers of social services for planning for the provision of. 
and providing. social serVices and. where necessary. to 
reorganize or reassign functions, in order to secure and maintain 
maximum independence and dignity in a home envirOnment for older 
people capable of self-care with appropriate supportive services 
and remove individual and social barriers to economic and 
personal independence for older persons, 

§14202. Definitions 
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As used in this chapter. unless the conteKt otherwise 
indicates. the following words haye the following meanings: 

1. Coordinated cornmuni!;y program. "CoQrdinated community 
program" means a system for providing all necessary social 
services in a manner designed to: 

A. Facilitate accessibility to and utilization of all 
social services proyided within the geographic area served 
by the system by any public or priyate agency or 
organization: 

5. Deyelop and make the most efficient use of social 
services in meeting the needs of older persons: and 

C. Use ayailable resources efficiently and with a minimum 
of duplication. 

2. Social services. "Social services" means any of the 
following seryices that meet standards prescribed by the director: 

A. Health seryices. including health aides. home care. 
homemakers, home repair and chore service and community care 
including counseling, information and referral services, 
continuing education, recreation and volunteer services; 

B. Transportation. where necessary to facilitate access to 
social services, with priority given 'to health services 
including hospitals. physician care. bona fide clinics. 
prescription drugs and other essential medications. meals 
programs and food distribution centers: and with priority 
giv~n to income producing and supplement programs including 
social security. supplemental security and tax refunds: 

C. Meals programs that proyide at least one hot meal per 
day and any additional meals. hot or cold. that the 
recipient of a grant or contract may elect to proyide. each 
of' which assures a minimum of 113 of the daily recommended 
dietary allowances as established by the Food and Nutrition 
Board of the National Academy of Science National 
Research Council. and which proyides the meals programs for 
indiyidua1s 'aged 60 and oyer and their spouses at sites 
close to the indiyidual' s residence: and where appropriate 
to furnish transportation to the site or home-delivered 
meals to homebound older people: and to administer the meals 
programs in accordance with the appropriate and pertinent 
portions of the "nutrition and other prQgram requirements" 
of the National Nutrition Program for the Elderly: 

Page 724-LR3102(1) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

D. Seryices designed to encourage and assist older persons 
to use facilities and services available to them: 

E. Services designed to a;;sist older persons to obtain 
adequate housing: 

F. Seryice's designed to assist older persons in ayoiding 
institutionalization. including eyaluation and screening and 
home health seryices: or 

G. Any other seryices: if the seryices are necessary for 
the general well-being of older persons. 

§14203. Coordinated community programs 

Coordinated community programs are authorized to be proyided 
'by the bureau through grants to each area agency with a plan 
approyed under section 5118 for paying part of the cost. pursuant 
to the last 2 paragraphs of this section. of the preparation. 
deyelopment and administration of' a plan by each area agency 
designated pursuant to section 5116. subsection 1. paragraph B 
for a coordinated community program consistent with section 5118 
and the eyaluation ofactiyities carried out under the plan: and 
the deyelopment and proyision of coordinated' community programs 
for the deliyery of social seryices. 

From the SumS appropriated for any fiscal year. each area 
agency must be allotted an amount that bears the Same ratio to 
the sum' as the popUlation aged 60 or oyer in the geographical 
boundaries of the area seryed by the area agency bears to the 
population aged 60 or oyer in the entire State. 

The director shall determine the number of persons aged 60 
or oyer in the geographical boundaries of the area seryed by any 
area agency and in the entire State on the basis of the most 
recent and satisfactory data ayailable. 

Wheneyer the director determines that any amount allotted to 
an area agency for a fiscal year under this section will not be 
used by that agency for carrying out the purpose for which the 
allotment was made. the director shall make the amount ayailable 
for carrying out the purpose to one or more other area agencies 
to the extent the director determines the other area agenc; es 
will be able to use that additional amount for carrying out the 
purpose. Any amount made ayailable to an area agency from an 
appropriation for a fiscal year pursuant to the preceding 
sentence must. for purposes of this section. be regarded as part 
of the agency's allotment. as determined under the preceding 
proyisions of this section. for that year. 
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From that agency's allotment under this section for a fiscal 
year. an amount the state agency determines. but not more than 
l5~ of the allotment. must be ayailable for paying the percentage 
the state agency determines. but not more than 75~ of the cost of 
administration of area plans: and an amount the state agency 
determines. but not more than 20~ of the allotment. may be 
ayailable for paying a percentage the state agency determines. 
but not more than 50~. of the cost of social seryices that are 
not proyided as a part of a coordinated community program in 
program areas for which there is an area plan approyed by the 
state agency. 

The remainder of the allotment must be ayailable to the area 
agency only for paying the percentage the state agency 
determines. but not more than 75~ of the cost of social seryices 
proyided in the area as a part of a coordinated community program 

'in a seryice area in which there is an area plan approyed by the 
state ,agency. 

§14204. State organization 

1. Organization. In order for an area of the State to be 
eligible to participate in the program of grants to area agencies 
from allotments under section 5115: 

A, The State must be divided into distinct coordinated 
community program areas. in this chapter referred to as an 
area, after considering the geographical distribution of 
indiyiduals aged 60 and older in the area. the incidence of 
the need for social seryices. including the number of older 
persons with low incomes residing in the areas, the 
distribution of resources available to provide services and 
the location of units of general purpose county and 
municipal goyerument within the State: 

B. The State agency shall. in accordance with rules of the 
director. designate an area agency as the sole area agency 
.t= 

(1) Deyelop the area plan to be submitted to the 
director for approyal under section 5118: 

(2) Administer the area plan within the area: 

(3) Be primarily responsible for the coordination of 
all area actiyities related to the purposes of this 
chapter; 

(4) Reyiew and comment on. under its own initiatiye or 
at the request of any state or federal department Or 
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c. 

§14205. 

agency. any application from any agency or organization 
within the area to the state or federal department or 
agency for assistance related to meeting the needs Qf 
older persons: and 

(5) Deyelop and proyide. or ensure the proyision of. 
coordinated community programs for the delivery of 
social seHvices: and 

The area agency designated pursuant to paragraph B shall; 

(1) Petermine which portions of its area will be 
included in the area plan to be deyeloped in aCcordance 
with section 14206: and 

(2) Proyide assurances satisfactory to the director 
that the area agency will take into account. in 
connection with matters of general policy arising in 
the deyelopment and administration of the area plan for 
any fiscal year. the recommendations of older people in 
need of or served by social services provided under the 

~ 

Area organization 

An area agency designated under section 14204. subsection I. 
paragraph B must be an established office of aging that is 
operating within an area designated pursuant to section 14204. 
subsection 1. paragraph A. or any public or nonprofit priyate 
agency in an area that is able to operate under grants authorized 
by this chapter and that is able to engage in the planning or 
provision of a hroad range of social services within an area and 
must proyide assurance. found adequate by the state agency. that 
it will haye the ability to deyelop an area plan and to carry 
out. directly or through contractual or other arrangements. a 
program pursuant to the plan within the area. In designating an 
area agency. the state agency shall giye preference to an 
established office on aging. unless the state agency finds that 
no such office within the area has the capacity to carry out the 
area plan. 

§14206. Area planS 

1. PlanS. In order to be approyed by the state agency. an 
area plan must be deyeloped by the area agency designated with 
respect to the area under section 14204. subsection 1. paragraph 
B and must: 

A. Proyide for the establishment of a coordinated community 
program for the deliyery of social seryices within the area 
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covered by the plan. including determining the ~eed for 
social services in the area~ taking into consideration, 
among other things. the number of older persons with low 
incomes residing in the area, the extent to which existing 
public or private programs meet the need. evaluating the 
effectiveness of the use of resources in meeting the need. 
and entering into agreements with providers of social 
services in the area, for the provision of services to meet 
the need: 

B. In accordance with criteria established by the director 
by rule relating to priorities. provide for the initiation. 
expansion or improvement of social services in the area 
covered by the area plan: 

C. Provide for the establishment and maintenance of 
. information and referral sources in sufficient numbers to 
ensure that all older persons within the planning and 
service· area covered by the plan will have reasonably 
convenient access to the sources. For purposes of this 
paragraph, an information and referral source is a location 
where a public or private agency or organization: 

(1) Maintains current information with respect to the 
opportunities and services available to older persons. 
and develops current lists of older persons in need of· 
services and opportunities; and 

(2) Employs a specially trained staff to inform older 
persons of the opportunities and services that are 
available, and assists these persons to take advantage 
of these opportunities and services: 

D. Provide that the area agency will: 

(1) -Conduct periodic evaluations of activities carried 
out pursuant to the area plan: 

(2) Render appropriate technical assistance to 
providers of social services in the planning and 
service area covered by the area plan: 

(3) Where necessary and feasible. enter into 
arrangements, consistent with the area plan, under 
which funds under this Title may be used to provide 
legal services to older persons in the area carried out 
through federally assisted programs or other public or 
nonprofit agencies: 
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(4) Take into account, in connection with matters of 
general policy arising in the development and 
administration of the area plan, the recommendations of 
older people in need of or served by social services 
provided under the plan: 

(5) Where possible, enter into arrangements with 
organizations providing children I s services so as to 
provide opportunities for older persons to aid or 
assist, on a voluntary basis, in the delivery of those 
services to children: and 

(6) Establish an advisory counciL which may be the 
board of directors or a subcommittee of a board of 
directors. of the area agency consisting of at least 
65~ older people representatives of the target 
popUlation and the general public, to advise the area 
agency on all matters relating to the administration of 
the plan and operations conducted under the plan. 

E. Provide for the use of methods of administration 
necessary for the proper and efficient administration of the 
!lliuu. 

F. Provide that the area agency will make reports, in the 
form and containing the information the director reguires, 
and comply with requirements the director imposes to ensure 
the correctness of these reportS: 

G. Establish objectives consistent with the purposes of 
this Title, toward which activities under the plan will be 
directed, identify obstacles to the attainment of those 
objectives and indicate how it proposes to overcome those 
obstacles: 

H. Provide that no social service will be directly provided 
by the state agency or an area agency, except where, in the 
judgment of the state agency, provision of that service by 
the state agency or an· area agency is necessary to ensure an 
adequate supply of that service: and 

1. Provide that preference be· given to persons aged 60 or 
over for any staff positions, full time or part time, in 
area agencies for which these persons qualify. 

Z. Approval of area plan. The director shall approve any 
area plan that the director finds fulfills the requirements of 
subsection 1. 
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3. Notice and opportunity for hearing. The director may 
not make a final determination disapproVing any area plan, or any 
modification of an area plan, or make a final determination that 
an area agency is ineligible under section 14204, without first 
affording the area agency reasonable notice and opportunity for a 
hearing. 

4. Findings. . If the director, after reasonable notice and 
opportunity for hearing to the area agency, finds that: 

A. The area agency is not eligible under section 14204: 

B. The area plan has been so changed that it no longer 
complies with subsection I: or 

C. In the administration of the plan, there is a failure to 
comply substantially with any provision of subsection 1. 
the director shall notify the area agency that no further' 
payments from its allotments under sections 10356 and 14203 
will be made to the agency or, in the director's discretion, 
that further payments to the agency will be limited to 
projects under or portions of the area plan not affected by 
the failure, until the director is satisfied that there 'will 
no longer be any failure to comply,' Until the director is 
so satisfied, no further payments may be made to the agency 
from its allotments under section 14203, or payments may be 
limited to projects under or portions of the area plan not 
affected by the failure. The director shall, in accordance 
with rules the director prescribes, disburse funds withheld 
directly to any public or nonprofit private organization or 
agency of the area, submitting an approved plan in 
accordance with section 14204. Any payment or payments must 
be matched in the proportions specified in section 14204. 

5. Final action; dissatisfaction. An agency that is 
diSsatisfied with a final action of the director under subsection 
2, 3 or 4 may appeal to the commissioner by filing a petition 
with the commissioner within 60 days after final action. The 
commissioner shall transmit a copy of the petition to the 
director. The director shall then file with the commissioner the 
record of the proceedings on which the director based the 
action. Upon the filing of the petition, the cQmmi",.ioner ha~ 

jurisdiction to affirm the action of the director or to set it 
aside, in whole or in part, temporarily or permanently, but until 
the filing of the record the director may modify or set aside the 
order. The findings of the director as to the facts, if 
supported by substantial evidertce, are conclusive, but the 
commissioner, for good cause shown, may remand the case to the 
director to take further evidence, and the director may thereupon 
make new or modified findings of fact and may modify the 
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director' 5 previQus action, and shall file with the commissioner 
the record of the further proceedings. The new or modified 
findings of fact are likewise conclusive if supported by 
substantial evidence. The judgment of the commissioner affirming 
or setting aside, in whole or in part, any action of the director 
is final. 

CHAPTER 1407 

CONGREGATE HOUSING FOR MAINE' S ELDERLY 

§14301. Policy 

It is declared to be the policy of the State to make 
resources available to ensure maximum independence and dignity in 
a home environment for older people ca,pable of self care with 
appropriate supportive services. It is the purpose of this 
chapter to develop a system to crea,te and implement a funding 
mechanism for the supportive services component of congregate 
housing that provides a housing alternative to older people. 

This housing is greatly needed by those older people who 
experience difficulty in maintaining themselves in their own 
homes and apartments yet do not reguire or desire the level of 
support provided by care facilities. Congregate housing makes 
available. as needed, meals, housekeeping a,nd personal services, 
transportation and other services which provide assistance with 
the activities of daily living. 

§14302. Definitions 

AS used in this section, unless the cQntexc otherwise 
indicates, the following terms have the following meanings. 

1. Congregate housing. "Congregate hQusing" means 
residential housing consisting of private apartments and central 
dining facilities and within which a congrega,te housing 
supportive services program serves functionally impaired elderly 
occupa,nts who a,re unable to live independently yet do not reguire 
the constant supervision or intensive health care available at 
intermedia,te care or skilled nursing facilities. 

2. Congregate housing services program. "Congregate 
hQusing services program" means a comprehensive program of 
supportive services, including meals, housekeeping and chore 
assistance, personal care assistance, case management and other 
services that are delivered on the site of congregate housing and 
assist occupants to manage activities of daily liVing. 
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3. Eligible elderly clients. "Eligible elderly clients" 
means an individual 60 years of age or over who has been 
determined through an approved assessment by the department to be 
functionally impaired and in need of congregate housing 
supportive services. 

§14303. Administration of congregate housing seryices programs 

The bureau, with advice from the Maine State Housing 
Authority, the Farmers' Home Administration or other housing 
agency financing the congregate housing facility, shall 
administer state funded congregate housing services programs for 
the elderly. Administration must include, but is not limited to: 

1. Rules: operations of congregate housing services 
programs. Proposing and adopting rules governing the operation 
of congregate housing services programs: 

2. Compliance with standards and guidelines. Certifying 
and reviewing the compliance of congregate housing services 
programs with standards and guidelines established for the 
program: and 

3. Awarding of grants. Awarding of grants, when available 
and necessary, to subsidize the cost of congregate housing 
services programs. 

§14304. Voluntary certification of congregate housing seryices 
programs 

The bureau may adopt rules f'Or a voluntary certification 
program for all congregate housing services programs operating in 
the State, regardless of their funding source. The rules must 
include: 

1. Certification standards and guidelines. Establishing 
standards and guidelines for certification: 

2. Decertification standards and guidelines. Establishing 
standards and guidelines for decertification: 

3. Annual review. Conducting an annual review Qf 
participating congregate housing services programs to determine 
whether a certification should be awarded or renewed: 

4. ISSUance of certificates. Issuing certificates to 
participating programs,that meet the standards and guidelines: and 
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5. Informing consumers. Informing consumers of programs 
that meet certification criteria and annually publishing a 
listing of all certified prOgrams operating in this State. 

CHAPTER 1409 

IN-IIOHE AND COMMUNITY suppoRT SERVICES 
FOR ADULTS HITH LONG-TERM CARE NEEDS 

SUBCHAPTER I 

GENERAL PRQVISIONS 

§14401. Legislative intent 

1. Findings. The Legislature finds that: 

A. In home and community support services have not been 
sufficiently available to many adults with long-term care 
~ 

5. Many adults with long-term' care needs are at risk of 
being or already haVe been placed in institutional settings, 
because in-home and community support services or funds, to 
pay for these services have not been available to them: 

C. In some instances placement of adults with long-term 
care needs in institutional settings can result in emotional 
and social problems for these adults and their families; and 

D. For many adults with long-term care needs, it is less 
costly for the State to provide in-home and community 
support services than it is to provide care in institutional 
settingS. 

2. Policy. The Legislature declares that it is the policy 
of this State: 

A. To increase the availability of in-home and community 
support services for adults with long-term care needs; 

5. That the priority recipients of in-home and community 
support services, pursuant to this chapter, are the elderly 
and disabled adults who are at the greatest risk of being, 
or who already have been, placed inappropriately in an 
institutional setting: and 

C. That a variety of agencies, facilities and individuals 
are encouraged to provide in-home and community support 
services. 
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§14402. Definitions 

As used in this chapter. unless the context Qtherwise 
indicates. the fQllQwing terms have the fQIIQwing meanings. 

1. Adults with long-term care needs. "Adults with 
lQng-term care needs" means adults whQ have physical Qr mental 
limitatiQns that restrict their ability tQ carry Qut activities 
Qf daily living and impede their ability to live independently. 
Qr whQ are at risk Qf being. Qr whQ already have been. I?laced 
inal?l?ropriately in an institutiQnal setting. 

2. Agreement. "Agreement tf means a contract, grant or other 
methQd Qf I?ayment. 

3. In-home and community sUl?port seryices. "In-home and 
'community support services" means health and social services and 
Qther assistance required tQ enable adults with lQng-term care 
needs to remain in their places of residence. These services 
include. but are nQt limited tQ. medical and diagnQstic services: 
prQfessiQnal nursing: I?hysicaL QccupatiQnal and speech therapy: 
dietary and nutritiQn services: hQme health aide services: 
personal care assistance services: companion and attendant 
services; handyperson, chore and homemaker services: respite 
care: counseling services: transportation: small rent subsidies: 
variQus devices that lessen the effects Qf disabilities: and 
other apprQl?riate and necessary sQcial services. 

4. Institutional settings. "Institutional settings" means 
bQarding care facilities. licensed I?ursuant tQ> chal?ter 813: 
nursing >facilities and units and hQsl?itals. licensed pursuant tQ 
chapter 807: and state institutiQns fQr individuals whQ are 
mentally ill Qr mentallv retarded Qr whQ have related cQnditiQns. 

s. Personal care assistance services. IIPersonal care 
.i!.ssistance services" means services that are required by an adult 
with lQng-term care needs tQ achieve greater I?hysical 
independence. which may be CQnsumer directed and that include. 
but are nQt limited tQ: 

A. RQutine bQdily functiQns. sllch as bQwel Qr bladder care; 

St Dressing; 

C. Preparation and consumption of food: 

D. MOVing in and> Qut Qf bed: 

E. RQutine bathing: 
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F. AmbulatiQn: and 

G. Any other similar activity Qf daily living. 

6. Personal care assistant. "Personal care assistant" 
means an individual whQ has cQmpleted a training CQurse Qf at 
least 40 hours. that includes. but is nQt limited tQ, instructiQn 
in basic persQnal care procedures. such as thQse listed in 
subsectiQn 5. first aid and handling Qf emergencies: Qr an 
individual whQ meets cQmpetency requirements. as determined by 
the department Qr its designee. NQthing in Title 32. chapter 31. 
may be interl?reted tQ require that >a personal care assistant be 
licensed under that chapter Qr sl.!l?ervised by a persQn licensed 
under that chal?ter. 

7. Provider r "Provider" means any entity, agency. facility 
Qr individual whQ Qffers Qr I?lans tQ Qffer any in-home or 
CQmmunity suppQrt services. 

8. Severe disability. "Severe disability" means a 
disability that results in persQns haying severe. chrQnic. 
I?hysicaL senSQry Qr cQgnitive limitatiQns that restrict their 
ability tQ carry Qut the nQrmal activities of daily living and tQ 
live independently. 

§14403. Programs: rules 

1. Programs rewired. The department shall establish and 
administer. I?ursuant to this chal?ter. prQgrams Qf in-hQme and 
cQmmunity support s>eryices fQr adults with lQng-term care needs. 
by itself or in cQQl?eratiQn with the Federal GQvernment. 

An adult with lQng-term care needs. whQ applies fQr services 
under any such prQgram. is entitled tQ receive the services. if 
the department has determined that the> adult is eligible and if 
sufficient funds are available pursuant tQ this chal?ter tQ pay 
for the services. 

2. Rules. The del?artment shall adQl?t such rules. including 
rules that specify the criteria tQ be used in ranking I?rQPQsals. 
as may be necessary fQr the effective administratiQn Qf any 
prQgrams Qf in-hQme and cQmmunity supPQrt services I?ursllant tQ 
this cha'l?ter. in accQrdance with the Maine Administrative 
Procedure Act. Title 5. chapter 375. In the develQl?ment Qf such 
rilles. the department shall cOnsult with CQnsumers. 
representatives Qf <;Qnsumers or NQviders Qf in-home and 
community sUI?PQrt services, 

§14404. Delivery of seryices 
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I. Staff: providers. In order to provide in-home and 
community support services. the department may use its own staff 
and its designees and enter into agreements with providers. 

2. Agreement. Each agreement must specify. among other 
things. the types of in-home and community support services to be 
provided. the cost of the services. the method of payment 'and the 
criteria to be used for evaluating the provisions of services. 

3. Proposals. The department shall solicit proposals from 
providers who would like to provide in-home and community support 
services. pursuant to this chapter. Providers shall submit 
proposals in the form and manner reguired by the department. The 
department shall select 'proposals according to rankings based on 
the criteria developed pursuant to section 14403. subsection 2. 

§14405. Funds 

I. Federal and private funds. The department may apply for 
and use any federal or private funds and other support that 
become available to carry out any program of in-home and 
community support services'. 

2. Fee scale. The department shall develop. whenever 
practicable, sliding fee scales for in-home and community support 
services provided pursuant to this chapter. 

3. Voucbers. The department may, through the use of 
vouchers, make payments directly to adults with long-term care 
needs to enable them to purchase in home and community support 
services pursuant to this chapter. 

4. Distribution. The department shall disburse funds" 
pursuant to this chapter, in a manner that ensures, to the extent 
pr'acticable, eguitable distribution of services among adults with 
long term care needs and among the various regions of the State. 

§14406. Demonstration projects 

The department may initiate demonstration projects to test 
new ways of providing in-home and community support services, 
including, but not limited to, projects that test the ability of 
hospitals, skilled nursing facilities or intermediate care 
facilities to provide these services. 

§14407. Relatives as providers 

The department may not refuse to pay a relative of an adult 
50 with long-term care needs for the provision of in home and 
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community support services or personal care assistance services 
if the relative is guaUfied to provide the serVice and the 
payment is not prohibited by federal law or regulation. 

§14408,; Respite Care fund 

The department shall administer the Respite Care Fund for 
the specific purpose of providing short-term respite care for 
victims of Alzheimer' s disease. This respite care must include 
short-term nursing or boarding home stays, hospital, adult day or 
temporary in-home care. 

SUBCHAPTER II' 

IN-HOME AND COMMUNITY supPORT SERVICES 
FOR THE ELDERLY AND OTHER ADULTS AT RISK OF 

INAPPROPRIATE PLACEMENT IN INSTITUTIONAL 
SE'.l'TINGS 

§14451. Program establisbed 

The department shall establish and administer a program of 
in-home and community support services for adults with long-term 
care needs whQ are eligible for these services pursuant to 
section 14452. 

§14452. Eligibility 

An adult with long term care needs is eligible for in horne 
and community support services under this chapter if the 
department or its designee determines that the adult: 

I. InapprQpriate placement. Is at risk Qf being or already 
has been placed inappropriately in an institutional setting; 

2. Need fQr services. Has a need fQr in-home and community 
support services: and 

3. IncQme and sUPPQrt. Has no or insufficient personal 
income Qr Qther support from public services. family members and 
neighbors. 

~14453. Mnltidisdplinax:Y t .. ams 

I. Team designatiQn. The COmmissioner shall designate 
several multidisciplina'!"y teams throughout the State to assist 
the 'department with evaluations of adults with long-term care 
~ 
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Z. Membership. Each multidisciplinary team must include at 
least one social services' professional. one health care 
professional and. whenever possible. the adult with long-term 
care needs and a family or designated representative. 

3. Duties. For each adult with long-term care nee~R 

evaluated by a multidiRciplinary team. the team Rhall assiRt the 
department to: 

A. Determine the eligibility of the adult for in-home and 
community support Rervices: 

B. Develop a plan of Rervices for the adult. in cooperation 
with the probable providerR of the Reryices. wheneyer the 
providerR are not memberR of the' team: 

C. Arrange for the proyision of the needed services: 

D. Reeyaluate the adult periodically to determine the 
continuing need for the services: and 

E. ConRult when possible with the adult's attending 
physician. if any. 

CHlIPTER 1411 

ADULT DAY CARE PROGRAM 

§14S01. Definition 

AS used in this chapter. the term "adult day care program" 
means a -program of care, activities and protection maintained or 
carried out on a regular basis by a person or combination of 
persons in a priyate dwelling or other facility. for 
consideration. for any part of a day for 3 or more adults. lB 
years of age or older. who are not blood relatiyes and are coming 
to the facility for the express purpose of participating in this 
program. 

The term does not include: 

1. Adult program. Any program for adults provided by a 
licensed residential facility: or 

2. Anl" day activity program. Any day activity program 
licensed by the department. 

§14S02. Rules 
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i 
The department. in consultation with adult day care 

providerR and consumers. Rhall adopt ruleR for licensing, adult 
day care programs that mURt include. but are not limited to. 
rules pertaining to the health and safety of the adult clients 
and Rtaff. the quality of the program provided. the 
administration of medication and licenRing procedures. 

Different standards may be developed for different tYl?es of 
adult day care programs with differences based on number of 
participants or other factors affecting programming. 

§14S03; LicenRe 

No person or combination of persons may operate an adult day 
care program in this State without haying obtained a license to 
operate an adult day care program from the department pursuant to 
chapter B09. 

§14S04. Fee for license 

The department shall charge a reasonable fee for a license. 
There may be differential feeR charged to programs based on 
numbers of participants. type of license or other considerations. 

§14S0S. Fire safety 

1. Inspection reguired. No license may be issued by the 
department for an adult day care program until the department has 
received from the State Fire Marshal a written Rtatement signed 
by one of the officials designated under Title 25. section 2360. 
2391 or 2392 to make fire safety inspectioPR. This statement. 
Which must indicate that a facility has Complied with the 
applicable fire safety proyisions referred to in subsection 2 and 
Title 25. section 2452. must be furnished annually by the State 
Fire Marshal to the depa'rtment. 

2. Life safety code. The written statement that must be 
furnished annually by the State Fire Marshal to the department 
must indicate that the adult day care program has complied with 
at least the requirements of the Life Safety Code of the National 
Fire Protection Association as adopted by the State Fire Marshal 
that are specified in: 

A. The family day care homes section. if the adult day care 
program has no more than 6 adults per session: 

s. The group day care homes section. if the adult day care 
program has at least 7 but no more 'than 12 adults per 
session: or 

Page 739-LR3l02(1) 



4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

4'0 

42 

44 

46 

48 

C. The child day care section. if the adult day care 
program has more than 13 adults per session. 

3. Fees. The department shall establish and pay reasonable 
fees to the State Fire Marshal or municipal official for each 
inspection. 

§14506. Illegal operation of an adult day care program 

A person who operates an adult day care program without a 
valid license issued by the department commits a violation for 
which a forfeiture of not more than $500 may be adjudged. 

CHAPTER 1413 

ADULT PROTECTIVE SERVICES ACT 

SUBCHAPTER I 

GENERAL PRQVISIONS 

§14601. Title 

This chapter may be known and cited as the Adult·Protective 
Services Act. 

§14602. Declaration of policy and legislative intent 

The Legislature' recognizes that many adult citizens of the 
State. because of incapacitation or dependency. are unable to 
manage their own affairs or to protect themselves from abuse. 
neglect Or exploitation. Often these persons can not find others 
able or willing to render assistance. The Legislature intends. 
through this chapter. to establish a program of protective 
s~rvices designed to fill this need and to ensure its 
availability to all incapacitated and dependent adults who are 
faced with abuse. neglect. exploitation or the substantial riSk' 
of abuse. neglect or exploitation. It is also the intent of the 
Legislature to authorize only the least possible restriction on 
the exercise of personal and civil rights consistent with the 
person's need for services and to require that due process be 
followed in imposing those restrictions. 

§14603. Authorizations 

1. General. The department shall act to: 

A. Protect abused. neglected or exploited incapacitated and 
dependent adults and incapacitated and dependent adults in 
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circumstances that present a substantial risk of abuse. 
neglect or exploitation: 

B. Prevent abuse, neglect or exploitation: 

C. Enhance the welfare of these' incapacitated and dependent 
adults: and 

D. Promote self-care wherever possible. 

2. Reports. The department shall: 

A. Receive. promptly investigate and determine the validity 
of reports of alleged abuse. neglect or exploitation or the 
substantial risk of abuse. neglect or exploitation: 

B. ~ake appropriat~. action. in~luding ~roviding or 
arrang~ng for the prov~s1on of appropr1ate serv1ces: and 

C. Petition for guardianShip or a protective order under 
Title 18-A. Article 5. when all less restrictive 
alternatives have been tried and have failed to protect the 
incapacitated adult. 

3 •. AP?earance of d;signated employees in Probate Court. 
The comm1SS10ner may des1gnate employees of the department to 
represent the department in Probate Court in: 

A. Matters relating to the performance of duties in 
uncontested guardianship, conservatorship or termination of 
guardianShip o~ conservatorship proceedings: and 

B. Requests for emergency guardianships arising from the 
need for emergency medical treatment or placement in adult 
foster homes e boarding homes or nursing homes or for orders 
necessary to apply for or preserve an estate in emergency 
situations. 

§14604. Records: confidentiality. disclosure 

1. Confidentiality of adult protective records. All 
department records that contain personally identifying 

. information and are created or obtained in connection with the 
department's adult protective activities and activities related 
to an adult while under the. jurisdiction of the department are 
confidential and subject to release only under the conditions of 
subsections 2 and 3. Within the department. the records must be 
available Only to and uSed by authorized departmental personnel 
and legal counsel for the department in carrying out their 
functions. 
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2. Optional disclosure of records. The department may 
disclose relevant information in the records to the following 
persons: 

A. An agency investigating a report of adult abuse, neglect 
or exploitation when the investigation is authorized by 
statute or by an agreement with the department: 

B. An advocacy agency conducting an investigation under 
Title 5, chapter 511: United States PUblic Law 88 164, Title 
1. Part C: or United States Public Law 99-3l9, except as 
provided in subsection 3, paragraph 0: 

C. A physician treating an incapacitated or dependent adult 
whom the physician reasonably suspects mal' be abused, 
neglected or exploited: 

D. An incapacitated or dependent adult named in a record 
who is reported to be abused, neglected or exploited, or the 
caretaker of the incapacitated or dependent adult, with 
protection for identity of reporters and other persons when 
appropriate: 

E. A person having the legal responsibility or 
authorization to care for, evaluate, treat or supervise an 
incapacitated or dependent adult: 

F. Any person engaged in bona fide research, provided that 
no personally identifying information is made available, 
unless it is essential to the research and the commissioner 
or the commissioner's designee giVes prior approval. If the 
researcher desires to contact a subject of a record, the 
subject's consent must be obtained by the department prior 
to the contact; 

G. Persons and organizations pursuant to Title 5, section 
9057, subsection 6, and pursuant to chapter 103: and 

H. A relative by blood, marriage or adoption of an 
incapacitated or dependent adult named in a record. 

3. Handator:y disclosure of records. The department shall 
disclose relevant information in the records to the following 
persons: 

"j 

A. The guardian ad litem of an incapacitated or dependent 
adult named in a record who is reported' to be abused, 
neglected or exploited: 
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B. A court on its finding that access to those records may 
be necessary for the determination of any issue before the 
court. Access must be limited to in camera inspection, 
unless the court determines that public disclosure of the 
information is necessary for the resolution of an issue 
pending before it: 

C. A grand jury on its determination that access to those 
records is necessary in the conduct of its official 
business: and 

D. An advocacy agency conducting an investigation under 
Title 5, chapter 511: United States Public Law 88-164, Title 
1. Part C: or United States Public Law 99-319 regarding a 
developmentally disabled person or mentally ill person who 
is or who, within the last 90 days, was residing in a 
facility rendering care or treatment. when a complaint has 
been received by the agency or there is probable cauSe to 
believe that individual has been subject to abuse or 
neglect, and that person does not have a legal guardian or 
the person is under public guardianship. The determination 
of which information and records are relevant to the 
investigation is made by agreement between the department 
and the agency. 

'§14605. Penalty for violations 

A person who knowingly violates a proVJsJon of this chapter 
commits a ciVil violation for which a forfeiture of not more than 
:1>500 may be adjudged. Any licensed, registered, accredited or 
certified professional who has been adjudged to have violated a 
prOV1SJOn of this chapter musL in addition to any financial 
penalty. be reported by the court to the appropriate professional 
licensing, registration board, accrediting unit or facility. 

§14606. Spiritual treatment 

1. Treatment not considered abuse, neglect or 
exploitation. An incapacitated or dependent adult may not be 
considered to be abused, "neglected or exploited solely because 
treatment is by spiritual means by an accredited practitioner of 
a'recognized religious organization. 

2. Treatment to be considered if requested. When medical 
tr~a~ment is authorized, un~er this .c?apter, treatment by 
spultual means by an accredIted pracbboner of a recognized 
religious organization may also be considered if requested by the 
incapacitated or disabled adult or that' person's caretaker. 

SUBCHAPTER II 
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REPORTiNG OF ABUSE. NEGLECT 
OR EXPLOITATION 

§14651. Persons mandated to report suspected abuse. neglect or 
exploitation 

1. Reasonable· cause to suspect. When. while acting in a 
professional capacity. an allopathic or osteopathic physician. 
medica'1 intern, medical examiner .. physician I s assistant, dentist, 
chiropractor, podiatrist, registered or licensed' practical nurse, 
certified nursing assistant, Christian Science practitioner, 
social worker. psychologist. pharmacist. physical therapist. 
speech therapist. occupational therapist. mental health 
professional. law enforcement official. coroner. emergency room 
personnel t ambulance attendant or emergency medical technician 
suspects that an adult has been abused. neglected or exploited. 
and has· reasonable cause to suspect that the adult is 
incapacitated. then the professional shall immediately report or 
cause a report to be made to the department. 

Whenever a person is required to report in the capacity as a 
member of the staff of a medical. public or private institution, 
agency or facility. the staff person shall immediately notify the 
person in charge of the institution. agency or facility. or the 
designated agent of the person in charge. who shall then cause a 
report to be made. The staff person shall 'also make a report 
directly to the department. . 

Z. Reports. Reports regarding abuse. neglect or 
exploitation must be made immediately by telephone to the 
department and must be followed by a written report within 48 
hours if requested by the department. The reports must contain 
the name and address of the involved adult; information regarding 
the nature and extent of the abuse. neglect or exploitation; the 
source of the report; the person making the report; the person's 
occupation; and where the person can be cOntacted. The report 
may contain any other information that the reporter believes may 
be helpful. 

3. Confidentiality in case of treatment. This section does 
not require any person acting in their professional capacity to 
report when: 

A. The factual basis for knowing or suspecting abuse. 
neglect or exploitation of an adult covered under this 
Subchapter derives from the professional's treatment of the 
individual suspected of causing the abuse. neglect or 
exploitation; 
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~. The treatment was sought by the individual for a problem 
relating to the abuse. neglect or exploitation; and 

C. In the opinion of the person required to report. the 
abused. neglected or exploited adult's life or health is not 
immediately threatened. 

§1465Z. MandatotY reporting to medical examiner for post mortem 
investigation 

A person required to report cases of known or suspected 
abuse or neglect. who knows Or has reasonable cause to suspect 
that an adult haS died as a result of abuse or neglect. shall 
report that fact to the appropriate authority as provided in 
section 20415. An adult may not be considered to be abused or 
neglected solely beCause that adult was provided with treatment 
by spiritual means by an accredited practitioner of a recognized 
religiQus organization, 

§14653. Qptional reporting 

Any person may make a report if that person knows or has 
reasonable cause to suspect abuse, neglect or exploitation of an 
inCapacitated or dependent adult, or has reasonable Cause to 
suspect that an adult is incapacitated, 

§14654. Immunity from liability 

I. Reporting and proceedings. 11 person Participating in 
good faith in reporting under this subchapter, or in a related 
adult protection investigation or proceeding, is immune from any 
civil liability that might otherwise result from these actions. 

Z. Preswnption of good faith. In a proceeding regarding 
immunity from liability. there is a rebuttable presumption of 
good faith. 

SUBCHAPTER III 

INVESTIGATIQNS AND PROTECTIVE SERVICES 

§117QI. Investigations 

I. Subpoenas and Obtaining criminal histo~. The 
commissioner ( the commissioner's delegate or the legal counsel 
for the department may: 

A. Issue subpoenaS requiring persons to disclose or provide 
to the department information or records in their possession 
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that are necessary and relevant to an inyestigation of a 
report of suspected abuse, neglect or exploitation or to a 
subsequent adult protectiye proceeding. 

(1) The department may apply to the District Court and 
Probate Court to enforce a subpoena. 

(2) A person who complies with a subpoena is immune 
otherwise from ciyil or criminal liability that might 

result from the act of turning oyer or proyiding 

information or records to the department: and 

B. Obtain nonconyiction data and other criminal history 
record information under Title 16, section 611, that is 
releyant to a case of alleged abuse, neglect or exploitation. 

2. Confidentiality. Information or records obtained by 
~l!bpoena must be treated in accordance with section 14604. 

§l4702. Proyiding for protective services with the consent of 
the person: withdrawal of consent: care taker refusal 

When it has been determined that an incapacitated or 
dependent adult is in need of protectiye seryices, the department 
~hall immediately proyide or arrange for protectiye seryices. if 

the adult consents '. 

1, Consent. If an incapacitated or dependent adult does 
not consent to the receipt of protectiye seryices. or if the 
adult withdraws consent, the seryice may not be proyided. 

2.' Consent refused. When a private guardian or conservator 
of an incapacitated adult who consents to the receipt of 
protectiyeseryices refuses to allow those seryices to be 
proyided to the incapacitated adult. the department may petition 
the Probate Court for remoyal of the guardian pursuant to Title 
l8-A. section 5-307, or for remoyal of th~ conseryator pl!rsuant 
to Title l8-A. section 5~4l5. When a caretaker or gl!ardian of an 
incapacitated adult who consents to the receipt of protectiye 
services refuses to allow those services to be provided to the 
incapacitated adult. the department may petition the Probate 
Court for temporary guardianship pursuant· to Title 16 11. ~ection 
5 310 Or for a protectiye arrangement pursuant to Title 18 A. 

section 5-409, 

§14703. Providing for protective services to incggacitated 
adults who lack the capacity to consent 

If the department reasonably determines that an 
incapacitated adult is being abused. neglected or exploit\liL.lmd 
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lacks capacity to consent to protectiye seryices. the department 
may petition the Probate Court for guardianship or 
consery~t~rship. in accordance with Title l8-A. section 5-601-
The pet~bon must allege specific facts sufficient to show that 
the incapacitated adult is in need of protectiye seryices and 
lacks capacity to consent to them. 

§l4704. Emergency intervention: authorised entry of premises: 
immunity of petitioner 

1, Action. When the court has exercised the power of a 
guardian or has appointed the department temporary guardian 
pursuant to Title l8-A. section 5-310. and the ward or a 
caretaker refuses to relinquish care and cnstody to the court or 
to the department. then at the regl!est of the department. a law 
enforcem:nt offi.cer may take any necessary and reasonable action 
to obta~n phys~cal custody of the ward for the department. 
Ne,:essary and reaso?able action may include entering public or 
pr~yate property w~th a warrant based on probable cause to 
belieye that the ward is there. 

. 2. Liability. A petitioner may not be held iiable in any 
~ct~on brought by the incapacitated adult if the petitioner acted 
~n good faith. 

§1470S. Payment for protectiye services 

At the time the department makes an eyaluation of the case 
repo~te? it ml!st be determ.ined. according to rules set by the 
c?mm~s~~oner. whether the ~ncapacitated or dependent adult is 
f1nanpally capable of paying for the -essential services. To the 
extent that assets are available to incapacitated or dependent 
adults. or wards. the cost of seryices must be borne by the 
estate of persons receiving those services. 

§14706. Reporting abuse 

Upon finding eyidence indicating that a person has abused or 
neglected an incapacitated or dependent adult, resulting in 
serious harm. or has exploited an incapacitated or dependent 
adult. the department shall notify the district attorney. 

§14707. Cooperation 

All other state and local agencies as well as private 
agencies receiying public fl!nds shall cooperate with the 
department in rendering protective services on behalf of 
incapacitated and dependent adl!lts. 

§14708. Adoption Of standards 
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The deJ?artment shall adoJ?t standards and other J?rocedures 
and guidelines with forms to ensure the effective imJ?lementation 
of this chaJ?ter. 

SUBCHAPTER IV 

PLACEMENT AND THERAPEUTIC SERVICES FOR 
DEPENDENT AND INCAPACITATED N>JJLTS HIIO DO 

NOT HAVE MENTAL RIITARDATIQN 

§1475l. Placement 

When it has been determined, as a J?art of the adult 
J?rotective services J?rocess, that an incaJ?acitated or deJ?endent 
adult who does not have mental retardation is in need of 
placement in a nonmedical licensed or aJ?J?roved facility and the 
cost of placement. in whole or in J?art, is state funded, the 
adult must be assessed J?rior to J?lacement for the J?urJ?ose of 
identifying the needed level of care, 

§14752. Levels 

There are 4 levels of care available for deJ?endent or 
incaJ?acitated adults who are adult J?rotective services clients 
and who do not have mental retardation. 

1. Level one. At level one the adult J?resents no 
significant management J?roblems but has activity of daily living 
needs beyond care and maintenance to J?reserve or improve physical 
and intellectual functioning and indeJ?endence. 

2. Level 2. At level 2 the adult may exhibit signs and 
~J?toms of mental illness controlled by aJ?J?roJ?riate treatment or 
have diagnosed problems in social or emotional functioning that 
require activities aimed at maintaining or improving levels of 
functioning to achieve maximum indeJ?endence and accepted 
J?articipation in community life. 

3. Level 3. At level 3 the adult may exhibit inaJ?J?roJ?riate 
social and emotional behavior and may intermittently J?resent 
self-abusive, destructive or aggressiVe behavior requiring 
specialized care and supervision. 

4. Level 4. At level 4 the adult presents significant 
mental health, substance abuse or multiple problems and is in 
need of intensive serv~ces or intervention to stabilize placement. 

§14753. TheraJ?eutic services 
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In addition to basic care and maintenance, a grouJ? of 
alternative care services, including theraJ?eutic services 
J?rovided by the facility staff to. level 3 and level 4 clients. 
may be J?urchased, that will imJ?lement sJ?ecific objectives to 
maximize self-care and independence aJ?J?roJ?riate to each resident 
according to a case plan. Rates for theraJ?eutic services must be 
established by rule. 

§14754. Training team 

There must be a multidiSCiplinary training team for the 
purJ?ose of J?roviding ongoing training for the facility staff and 
placement workers. 

§14755. Rules 

The deJ?artment may adoJ?t rules in accordance with the Maine 
Administrative Procedure Act, Title 5, chaJ?ter 375, subchaJ?ter 
II, to carry out this chaJ?ter. 

MENTAL HEALTH 

CHAPTER l6Ql 

GENERAL PRQVISIONS 

§16001. Definitions 

As used in this Par!;, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. Bureau_ uBureau" means the Bureau of Mental Health 
within the deJ?artment. 

2. Chief administrative officer. "Chief administrative 
officer" means the head of a state institution or the head of any 
other facility licensed or funded by the deJ?artment to J?rovide 
services. 

3. Client. "Client" means a person rece1V1no services 
J?ursuant to this Part from the deJ?artment or from any agency 
licensed or funded by the deJ?artment to J?rovide services. 

4. Director. "Director" means the director of the bureau, 

5. Resident. "Resident" means a person residing in a state 
institution or in any other facility licensed or funded by the 
deJ?artment to J?rovide services '. 
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§16002. Mental Health Rights Advisory Board 

1. Establishment. The Mental Health Rights Adyisory Board 
as established pursuant to Tit-Ie 5. section 12004-I. subsection 
63. consists of 11 members as follows: 

A. Six persons who are consumers of mental health seryices. 
including clients. at least 3 of whom haye receiyed seryices 
from a state institution or a community mental health 
agency. and their families: and -

B. Fiye persons concerned with the quality of the deliyery 
of mental health services. at least 4 of whom are proyiders 
of services in a hospital pursuant to chapter 1609 or in a 
program or facility administered or licensed by the 
department under section 16004. 

The COmmissioner shall appoint members for staggered terms not to 
exceed 2 years. 

At least 3 nominations to the commissioner must be made by 
majority vote of the board 30 days before the expiration of a 
member's term, If the initial nominations afe unacceptable, the 
board shall submit 3 alternatiye nominations. If a member's term 
expires and the commissioner has not appointed a successor, the 
member may be reelected by majority yote to continue as a member 
until the COmmissioner appoints a successor, 

2. Chair. The members of the board shall elect a chair. 

3.- Meetings. The board shall meet at least guarterly. A 
representative of the department shall act as liaison between the 
board and the department and has the right to attend all meetings 
of the board. 

4. Functions. The primary function of the board is to 
adyise the department in the implementation of its rules adopted 
pursuant to this Part. concerning rights of recipients of mental 
health seryices. 

5. Responsibilities. The board's responsibilities include 
monitoring the implementation of the - rules and making 
recommendations concerning improving the substantive content and 
implementation of the rules. Board members must have access to 
all living and program areas and to all grievance records and 
other records directly relevant to monitoring the implementation 
of the rules. provided that the access is in conformity with the 
law regarding confidentiality of mental health information. 
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6. Duties. The board shall prepare a yearly report for the 
commissioner of its observations and recommendations regarding 
the department's implementation of its rules. 

§16003. State mental health plan 

Annually the commissioner shall prepare a state mental 
health plan that meets the requirements of federal Public Law 
99-660, as amended. while serying the broader interests of the 
State. The COmmissioner shail appoint a committee to assist in 
the preparation of the state mental health plan. In addition to 
meeting the requirements of federal Public Law 99-660. the 
committee must include members who represent the interests of 
people with low income. and at least 51~ of the members must be 
current or former consumers of mental health services. The state 
mental health plan must include. but is not limited to. the 
following: 

1. Five year forecast. A 5-year forecast of mental health 
seryice needs in the State by region and statewide: 

2. Assessment. An assessment of the current status of 
mental health seryices in the State. including strengths and 
weaknesses and an evaluation of performance in relation to the 
objectiyes of the preyious year: 

3. Goals. Mental health service goals for the State. 
including public and private sectors for the 5-year period: 

4. Objectives. Objectives for state mental health services 
in the next biennium: and 

5. Plan. A plan that includes resource requirements. 
timetables. the expected outcome of the stated objectiyes in each 
year of the biennium and criteria for evaluating the outcome, 

The commissioner shall review and report on the 
implementation of this section and submit a report to the joint 
standing committee of the· Legislature haying jurisdiction oyer 
human resource matters by December 15. 1995. This section is 
repealed on April 1. 1996. 

§160Q4. Licenses 

Licenses to operate, conduct or maintain an agency or 
facility for the pr0V1S1.0n of mental health seryices as defined 
in section 16301. or for the provision of treatment as defined in 
Title 22-A. section 2001 are goyerned as follows. 

1. Full license. Full licenses are goyerned as follows. 
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A. The commissioner shall issue a full license to an 
applicant "agency or facility that has complied with: 

(1) All applicable laws and rules: and 

(2) All conditions imposed by the commissioner at the 
time of issuance of a conditional license, refusal to 
issue or renew a full license or revocation of a full 
license. 

B. The commissioner shall issue a full license for a 
specified period of time appropriate to the type of agency 
or facility. but not to exceed 2 years. 

C. When a full licensee fails to comply with applicable 
laws and rules, the COmmissioner may: 

(1) File a complaint with the Administrative Court to 
have the license revoked, in accordance with the" Maine 
Administrative Procedure Act, Title 5, chapter 375: or 

(2) Modify the full license to a conditional license 
in accordance with subsection 2. 

2~ Conditional liCense. Conditional licenses are governed 
as follows. 

A, The commissioner may issue a conditional license to an 
agency or facility reapplying for a full license, if: 

(1) The applicant fails to comply with applicable laws 
and rules: and 

(2) In the judgment Of the commissioner, the best 
interests of the public would be served by issuance of 
B' conditional license. 

B. The commissioner may modify an existing full license to 
a conditional license, after affording the full licensee an 
opportunity for hearing" in conformity with the Maine 
Administrative Procedure Act, Title 5,' chapter 375, if: 

(1) The applicant fails to comply with applicable laws 
and rules: and 

(2) In the judgment of the commissioner, the best 
interests of the public would be served. 
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C. A conditional license must be issUed for a sl'ecified 
period of time, not to exceed ODe year, or the remaining 
period of the previous full license, whichever the 
commissioner determines appropriate based on the nature of 
the vIolation of laws or rules. 

D. A conditional license must specify the conditions 
imposed by the commissioner and must specify when those 
conditions must be complied with during the term of the 
conditional license. 

E. During the period of the conditional license. the 
licensee shall comply with all conditions imposed by the 
commissioner. 

F. If the conditional licensee fails to comply with 
conditions imposed by the commissioner, the COmmissioner may 
initiate proceedings to revoke, suspend or refuse to renew 
the conditional license in accordance with the Maine 
Administrative Procedure Act, Title 5, chapter 375. 

3. Provisional license. Provisional licenses are governed 
as follows. 

A, The commissioner may issue a provisional license to an 
agency or facility that: 

(1) Has not been previously licensed fOr the type of 
service for which application is made; 

(2) Is temporarily unable to comply with all 
applicable laws and rules: and 

(3) Is in COmpliance with specific laws and rules 
determined by the COmmissioner as essential for "the 
protection of the residents or clients of the agency or 
facility. 

B. To obtain a prOvisional license, an applicant must 
demonstrate the ability to coml'ly with all applicable laws 
and rules by the end of the term of the provisional license. 

C. A provisional license must be issued for a specified 
period of time, that is at least 3 months but no longer than 
12 months, as determined appropriate by the commissioner. 

4. Fees. The fee for all types Of licenses is $25, except 
for those facilities defined in Title 22-A, section 6201, 
subsection 4 and licensed in accordance with Title 22 A, section 
lll..Q.... 
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5. Monitoring for compliance. Regardless of the term of 
the license. the commissioner shall monitor the licensee. at 
least once a year. for continued comBliance with aBBlicable laws 
and rules. 

6. ABBeals. Any person aggrieved by a final action of the 
commissioner under. this section may obtain judicial review in 
accordance with the Maine Administrative Procedure Act. Title 5. 
chaBter 37S. 

7. Prohibited acts. Prohibited acts under this section arg 
govgrngd as follows. 

A. An aggncy is guilty of unlicgnsgd operation of a mgntal 
hgalth sgrvicg facility if it opgratgs, conducts or 
maintains such a facility, not otherwise licensed as a 
hospital Or mgdical carg facility, without a licgnsg from 
the COmmissioner, 

8. Notwithstanding Title 17-A, sgctions 4 A and 1301. 
unlicgnsgd opgration of a mgntal hgalth service facility is 
Bunishable by a fine of not more than $SOO or by 
imprisonmgnt for not morg than 60 days. 

§16005. Rulgs 

1. AdQPtion. The cQmmissiQner shall adQBt rulgs, subjgct 
tQ thg MaiM Administrativg Procgdurg Act. Titlg 5, chaptgr 375, 
fQr thg gnhancgmgnt and prQtgction of the rights Qf clignts 
rgcgiving sgrvicgs from thg dgBartmgnt. frQm any hospital 
pursuant tQ chapter 1609 or from any program or facility 
administgrgd Qr licgnsed Py thg departmgnt under sgction 16004. 

2. Rgqpirements. Thg rulgs must includg, but arg not 
limitgd tQ; 

A. Establishment of the right to provision of treatment and 
rglatgd services in the least' rgstrictive aBPropriate 
setting: 

B. Establishmgnt of thg right to an individualized 
treatment or service plan, to be dgvgloped with the 
particiBation of thg clignt: 

C. Standards for informed consent to treatment, including 
rQasonablg standards and procedural mgchanisms for 
dgtgrmining when to treat a clignt absent thg clignt's 
informed consent, consistgnt with applicablg law: 
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D. Standards fQr participation in gxpgrimgntation and 
research: 

E. Standards pgrtaining to thg use pf seclusion and 
restraint: 

F. Establishmgnt of thg right to a~prQpriatg privacy and to 
a humang trgatmgnt envirQnment! 

G.· Establishment of thEi right to cQnfidgntiality of rgcords 
and procgdurgs pgrtaining tQ a pgrson' s right tQ accgss to 
thg pgrsQn's mgntal hgalth carg recQrds: 

H. Establishmgnt of thg right to rgcgivg visitors and to 
communicatg by tglephone and mail: 

I. Procedurgs to gnsurg that clients arg nQtifigd of thgir 
~ 

J. Thg right to assistance in protgcting a right or 
advocacY,service in the exercise or protection of a right: 

K. Provisions for a fair, timgly and impartial grigvancg 
prQcedurg for the purposg of ensuring apprQpriatg 
administrative resolution of grievancgs with rgspgct to 
infringgmgnt of rights: and 

L. To thg extgnt that statg and community rgsources are 
availablg. gstablishmgnt Qf thg rights Qf long-term mgntally 
ill clients containing thg following rgguirgmgnts; 

(1) Thg right tQ a sgrvice systgm that gmploys 
culturally normative and valugd methods and settings: 

(2) Thg right to coordination of thg disparate 
components of the community service system; 

(3) The right to individualized devglopmental 
programming that rgcognizes that gach long tgrm 
mgntally ill individual is capable of growth or slowing 
of detgrioration: 

(4) The right to a continuum of community sgrvicgs 
allQwing a gradual transition from a morg intensg 19v9l 
of service: and 

(S) The right to thg maintenance of natural support 
systems. such as family and friends of the long-term 
mgntally ill individual and formal and informal 
ngtwQrks of mutual hglp and sglf-hglp •. 
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3. Public hearing. The director shall hold a public 
hearing before adopting these rules and shall give notice of the 
public hearing pursuant to the Maine Administratiye Procedure 
Act, Title 5, section 8053, ' 

4. Legislative review. When a rule is proposed or adopted 
under this section, a copy of the proposed or adopted rule must 
be sent to the legislatiye committee haying jurisdiction oyer 
human resource matters. 

A, The committee may reyiew the rule and, if it determines 
that an adopted rule should be stricken Or amended, the 
committee may prepare legislation to accomplish that purpose 
and submit the legislation to the full Legislature in 
accordance with legislatiye rules, 

B. The adopted rule must remain in effect unless the full 
Legislature acts to strike or amend 'it, or it is repealed or 
amended by the department in accordance with the Maine 
Administratiye Procedure Act, Title 5, chapter 375, 

§16006. Application of consent decree 

It is the intent of the Legislature that the principles of 
the consent decree issued on August 2, 1990 by the Superior 
Court, Kennebec County, in Ciyil Action Docket No, 89-88 as they 
relate to the deyelopment Of a comprehensiye mental health system 
apply to all persons with seyere and prolonged mental illness. 
The indiyidualized support plan process as contained in' the 
decree in paragraphs 49 through 74, to the extent possible and 
within ayailable reSOurces, must be applicable to current and 
future patients of the Bangor Mental Health Institute. In 
addition, patient assessments must be proyided to Bangor Mental 
Health Institute patients beginning July L 1991 and must be 
completed quarterly until indiyidualized support plan 
implementation is developed. 

CHAPTER 1603 

BUREAU OF MENTAL HEALTH 

§16101. Establishment 

There is establiShed within the department the Bureau of 
Mental Health that is responsible for the direction of the mental 
health programs in the state institutions and for the promotion 
and guidance of mental health programs within the communities of 
the State. 
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§16102. Division of Community Services 

1. Definition. As used in this section. unless the context 
otherwise indicates, the term "community support system" means 
the entire complex of mental health, rehabilitatiye, residential 
and other support seryices in the community to ensure community 
integration and the maintenance of a decent quality of life for 
persons with chronic mental illness. 

2. Establishment. There is created within the bureau the 
Piyision of Community Seryices to: 

A. Promote and support the deyelopment and implementation 
of comprehensiye community sl!pport systems to ensure 
community integration and the maintenance of a decent 
quality of life for persons with chronic mental illness in 
each of the mental health seryice areas in the State; and 

B. Strengthen the capacity of families. natural networks. 
self-help groups and other community resources in order to 
improve the sypport for persons with chronic mental illness. 

3. Duties. The Diyision of Community Seryices shall: 

A. Provide technical assistance fot program deyelopment. 
promote effectiye coordination with health and other human 
services and develop new resources in Qrder to imprqye the 
availability and accessibility of comprehensiye community 
support services to persons with chronic mental illness: 

St Assess service needs, monitor service delivery related 
to these needs and eyaluate the oytcome of programs designed 
to meet these needs in order to enhance the quality and 
effectiveness of community support services: 

C. Prepare a report that describes the system of community 
support seryices in each of the mental health seryice 
regions and statewide. 

(1) The report must include both existing seryice 
resources and deficiencies in the system of services. 

(2) The reoort must include an assessment of the roles 
and responsibilities of mental health agencies. human 
seryices agencies. health agencies and inyolyed state 
departments and must suggest ways in which these 
agencies and departments can better cooperate to 
improye the' seryice system for people with chronic 
mental illness. 
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(3) The report must be prepared biennially and must be 
submitted to the joint standing committee of the 
Legislature having jurisdiction over human resource 
matters by December 15th of eyery eyen-numbered year. 

(4) The committee shall reyiew the report and make 
recommendations with respect to administratiye and 
funding improyements in the system of community support 
services to persons with chronic mental illness; and 

D. Participate in the coordination of seryices for persons 
with chronic mental illnesses with local transitional 
seryices coordination projects for handicapped youth, as 
established in Title 20-A, chapter 308, assigning 
appropriate regional staff and resources as ayailable and 
necessary in each region to be seryed by a project. 

~§16103. Services to persons who are deaf or hearing-imPaired 

I. Accommodations and services. The bureau shall proyide 
accommodations and serVices for persons who are deaf or 
hearing-impaired providing access to mental health programs 
funded or licens~ed by the department. These accommodations must 
include. but are not limited to, the following: 

A. Appropriate mental health assessments for clients who 
are deaf: 

B. Provision of interpreter services for treatment; 

~ C. Education and training~ for mental health staff proyiding~ 
treatment to persons who are deaf: 

D. Placement of telecommunication deyices for the deaf in 
cQmprehensiye community mental health faCilities: 

E. SupPQrt and training fQr families with members who are 
deaf who experience a mental health problem: and 

F. EStablishment of a therapeutic residence program for 
persons who are deaf and in need of residential mental 
health treatment. The therapeutic residence program must be 
operated in conjunction with existing rehabilitation. 
education. mental health treatment and housing resources. 
The therapeutic residence program must be staffed by 
indiyiduals trained in mental health treatment and 
prOficient in deaf COmmunication. 

2. Report. The bureau shall prepare a biennial report that 
describes aCCOmmodations and seryices ayailable and identifies 
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additional seryice needs and a plan to address these needs. The 
commissioner shall include representatives from deaf communities, 
families and public and priyate service agencies in the 
preparation of the report. The report must be submitted to the 
joint standing committee of the ~Legislature haying jurisdiction 
oyer human resource matters by January 15th of eyery 
eyen-numbered year. 

§16104. Teenage Suicide Prevention Program 

The bureau shall. in cooperation with the Department of 
Education. the -Department of Children and Families and the "local 
action councils" funded in Public Law 1987. chapter 349, Part A 
under the ~e~ding "Human. Seryices, Department of." deyelop a 
teenage sU1c1de preyentl.on strategy and a model suicide 
prevention program to be presented in the secondary schools of 
the State. Deyelopment of such a program must include 
preparation of releyant educational materials that must be 
distributed in the schools. 

CHAPTER 1605 

STATE MKNTAL HEALTH INSTI'J.'IJTES 

§16201. Maintenance 

The commissioner shall maintain 2 state mental health 
institutes for the mentally ill, one at Bangor called the Bangor 
Mental Health Institute and the other at Augusta called the 

30 Augusta Mental Health Institute. 
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§16202. Superintendent 

1. Chief administrative officer. The chief administrative 
officer of each state mental health institute is called the 
superintendent. 

2. Qualifications. To be eligible to be appointed 
superintendent. a person must be a gualified psychiatrist, 
gualified hospital administrator, gualified psychologist or a 
person with a master's degree in social work, public 
administration or public health. 

3. Appointment. The commissioner shall appoint the 
superintendent of each state mental health institute. The 
Goyernor shall establish the salary of each superintendent. 

11. The commissfoner shall give due consideration to the 
appointee's qualifications and experience in administration 
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and to the appointee's qualifications and experience in 
health matters, 

B, The appointments are at the pleasure of the commissioner. 

4. Duties. The superintendents of the state mental health 
institutes have the following duties. 

A. The Superintendent of the Bangor Mental Health Institute 
has general superintendence of the Bangor Mental Health 
Institute and its grounds under the superv~s10n of the 
director. and shall receive all persons legally sent to the 
Bangor Mental Health Institute who are in need of special 
care and treatment, if accommodations permit. 

B. The Superintendent of the Augusta Mental Health 
Institute has general superintendence of the Augusta Mental 
Health Institute and its grounds under the supervision of 
the director and shall receive all persons legally sent to 
the Augusta Mental Health Institute who are in need of 
special care and treatment. if accommodations permit. 

CHAPTER 1607 

COMMllNI'fi MENTAL HEALTH SERVICES 

SUBCHAPTER I 

GENERAL PRQVISIONS 

§16301. Definitions 

As used in this chapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Agency. "Agency" means a person, firm, association or 
corporation. but does not include the individual or corporate 
professional practice of one or more psychologists or 
psychiat~ 

2. Case management services. "Case management services" 
means those services that assist an individual in gaining access 
to and making effective use of the range of medical. 
psychological and other related services available to them. 

3. Long-term mentally ill., "Long-term mentally ill" means 
persons ~hQ suffer certain mental or emotional disorders, such as 
organic brain syndrome, SChizophrenia. recurrent depressive and 
maniC-depressive ·disorders. paranoid and other psychoses. plus 
other disorders that may become chronic. that erode or prevent 
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the capacities in relation to 3 or more of the primary aspects of 
daily life. such as personal hygiene and self-care. 
self-direction. interpersonal relationships. social transactions. 
learning. recreation and economic self-sufficiency. While these 
persons· may be at risk of . institutionalization. there is no 
requirement that these persons are or have been residents of 
institutions providing mental health services. 

4. Mental health services. "Mental health seryices" means 
out-patient counseling. other psychological. psychiatric. 
diagnostic or therapeutic services and other allied services. 

§16302. Purpose 

The purpose of this chapter is to expand community mental 
health services. encourage participation in a program of 
community mental health services by persons in local communities, 
obtain better understanding of the need for those services and 
secure aid for programs of community mental health services by 
state aid and local financial support. 

§16303. Commissioner'S duties 

The commissioner shall promUlgate rules, according to the 
Maine Administrative Procedure Act, Title 5, chapter 375, 
relating to the administration of the services authorized by this 
chapter and to licensing under this chapter. 

§16304. Commissioner·s powers 

1. Provision' of services. The commissioner may provide 
mental health services throughout the State and for that purpose 
may cooperate with other state agencies, municipalities, persons, 
unincorporated associations and nonstock corporations. 

2. Funding sources.. The commissioner may receive and use 
for the purpose of this chapter money appropriated by the State, 
grants by the Federal Government, gifts from individuals and 
gifts from any other sources. 

3. Grants. The commissioner may make grants of funds to 
any state or local governmental unit, or branch of a governmental 
unit, or to a person, unincorporated association or nonstock 
corporation, which applies' for the funds, to be used in the 
conduct of its mental health services. 

A. The programs administered by the person or entity must 
provide for adequate standards of professional services in 
accordance with state statutes. 
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B. The commissioner may reguire the person or entity 
applying for funds to produce evidence that appropriate 
local. governmental and other funding sources have been 
sought to assist in the financing of its mental health 
services. 

C. After negotiation with the person or entity applying for 
funds. the commissioner may execute a contract or agreement 
for the provision of mental health services that reflects 
the commitment by the person or entity of local. 
governmental and other funds to assist in the financing of 
its mental health services. 

D. Beyond. the commissioner's ensuring through program 
monitoring and auditing activities that an equitable 
distribution of the funds committed by contract or agreement 
to assist in the financing of mental health services are 
actually provided. it is the prerogative of the person' or 
entity providing services to apportion other nons tate funds 
in an appropriate manner in accordance with its prioritfes, 
service contracts and applicable provisions of law. 

E. Any new contract must be awarded through a 
reguest-for-proposal procedure and any contract of $150.000 
per year or more that is renewed must be awarded through a 
reguest for-proposal procedure at least every 6 years. 

F. The commissioner shall establish a procedure to obtain 
assistance and adyice from consumers of mental health 
services regarding the selection Qf contractors when 
reguests for proposals are issued. 

SUBCHlIPTER II 

CRISIS INTERVENTION PROGRAM 

§16350. Crisis Intervention Program established 

The department shall establish the Crisis Intervention 
Program to serve Penobscot. Hancock. Piscataguis and Washington 
Counties. This is a community-based program to provide 
counseling, conSUltation, evaluation, treatment and referral, 
education and training services. delivered by a crisis 
intervention team. The program must provide the following 
services; 

1. Emergency room services. Crisis intervention and 
psychiatric emergency services based in a hospital emergency room; 
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2. OUtreach services. Outreach services and crisis 
intervention beyond the hospital setting; and 

3. Telephone hot-line services. A community-based 
telephone crisis intervention' hot-line offering 24-hour. 
7-days-a-week counseling. consultation. evaluation. treatment and 
referral services, 

§16351. Crisis intervention team 

1. Established. A community-based crisis intervention team 
is established to provide cr1S1S intervention on a 24-hour, 
7-?a~s-?-week ba~is to ~eysons with mental illness and to provide 
cr1S1S 1nteryent1oD tra1n1ng for emergency room personnel. 

2. Qualifications. The team must be comprised of gualified 
mental health professionals' with training and experience in 
assessment and intervention with persons with mental illness in a 
crisis. In addition. the team members must have a working 
knowledge of case management. the mental health system and area 
resources, 

§16352. Region II Crisis Intervention Program Adyisory Board 

1. Definition. As used in this section, "program" means the 
crisis intervention program established pursuant to section 16350. 

2. Duties. The Region II Crisis Interyention Program 
Advisory Board, as established by Title 5, section 12004 G. 
subsection 2B. advises the program, 

3. Members. The board consists of 12 members as follows: 

A, The superintendent of the Bangor Mental Health 
Institute. or the superintendent's designee; 

B. The chief executive officer of the hosl?ital that 
participates in the program. or the chief executive 
officer's designee: 

C. The director of community support services for the 
community mental health center serving Region II; 

D. An individual providing services to persons who are 
homeless in Region II. appointed by the commissioner; 

E. Four consumers or family members of consumers nominated 
by the Alliance for the Mentally III of Maine and appointed 
by the commissioner. Members appointed under this paragraph 
must represent a geographical balance within Region It; 
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F. One private mental health practitioner and 2 consumers 
of services for the mentally ill selected by a majority of 
the other members: and 

G. The coordinator of the project. who is an ex officio 
member who may vote only in c~se of a tie. 

HOSPITALIZATION 

SUBCHAPTER I 

GENERAL PRQVISIONS 

§I645I.. Definitions 

As used in this chapter. unless the context otherwise 
indicates. the following terms have the following meanings. 

1. Hospital. "Hospital" means: 

A. A state mental health institute: or 

B. A nons tate mental health institution. 

2. Licensed physician_ "Licensed physician" means a person 
licensed under the laws of the State to l?ractice medicine or 
osteopathy or a medical officer of the Federal Government while 
in this State in thel?erformance of official duties. 

3. Licensed clinical l?sychologist. "Licensed clinical 
psychologist" means a person licensed under the laws of the State 
as a psychologist and who practices clinical .psychology. 

4. Likelihood of serious harm. "Likelihood of serious 
harm" means; 

A. A substantial risk of physical harm to oneself as 
manifested by evidence of recent threats of. or attempts at. 
suicide or serious bodily harm to oneself and. after 
consideration of less restrictive treatment settings and 
modalities. a determination that community resources for the 
person's care and treatment are unavailable: 

B. A substantial risk of physical harm to other persons as 
manifested by recent evidence of homicidal or other violent 
behavior or recent evidence that others are placed in 
reasonable fear of violent behavior and serious physical 
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harm to them and. after consideration of less restrictive 
treatment settings and modalities. a determination that 
community resources for the person' s care and treatment are 
unavailable: or 

C. A reasonable certainty that severe physical or mental 
impairment or injury will result to the l?erson alleged to be 
mentally ill as manifested by recent evidence of the 
person f s actions or behavior that demonstrate the person's 
~nab~lity to ~v~id or protect the person from such 
1mpa1rment or 1nJury. and. after consideration of ~ 
restrictive treatment settings and modalities. a 
determination that suitable community resources for the 
person f s care are unayailabl'e, 

5. Mental illness. "Mental illness" means a psychiatric or 
. other disease that substantially impairs the person's mental 
health. inClUding suffering from the effects of the use of drugs, 
narcotics. hallucinogens or intoxicants, including alcohol. but 
not including mental retardation or sociopathic conditions. 

6. Nonstate mental health institution. "Nons tate mental 
~eal:h .institu~iQnll means a public institution, a private 
Jnst1tut10n or a mental health center, that is administered by an 
7ntit~ other than the State and that is equipped to prOvide 
1npat1ent care and treatment for persons with mental illness. 

7. Patient. "Patient" means a person under observation, 
care or treatment in a hospital or residential care facility 
pursuant to this chapter. 

8. Residential care facility. "Residential care facilIty" 
means a licensed or approved boarding care, nursing care or 
foster care facility that supplies supportive residential care to 
individuals due to their mental illness. 

9. State mental health institute. "State mental health 
institute" means the Augusta Mental Health Institute or the 
Bangor Mental Health Institute. 

§16452. Commissioner's powers 

The commissioner may: 

1. Rules. Adopt rules, not inconsistent with this chapter, 
that the commissioner finds to be reasonably necessary for proper 
and efficient hospitalization of persons with mental i"llness: 
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2. Inyestigation. Investigate, by personal visit, 
complaints made by any patient or by any person on behalf of a 
patient; 

3. Visitation. visit each hospital or residential car~ 
facility regularly to review the commitment procedures of all new 
patients admitted between visits; 

4. Reports. Require reports from the chief administrative 
officer of any hospital or residential care facility relating to 
the admission, examination, diagnosis, release or discharge of 
any 'patient; and 

5. Forms. Prescribe the form of applications, records, 
reports and medical certificates provided for under this chapter 
and prescribe the information required to be contained in them. 

§16453. Patient's rights 

11 patient in a hospital or residential care facility under 
this chapter has the following rights. 

1; Civil rights. Every patient is entitled to exercise ali 
civil rights, including, but not limited to. the right to civil 
service status, the right to vote, rights relating to the 
granting, renewal, forfeiture or denial of a license, permit, 
privilege or benefit pursuant to any law, the rrght to enter into 
contractual relationships and the right to manage one's own 
property. unless: 

11. The chief 'administrative officer of the hospital or 
re~idential care facility determines that it is necessary 
for the medical welfare of the patient to impose 
restrictions on the exercise of these rights and, if 
restrictions are imposed. the restrictions and the reasons· 
for them must be made a part of the Clinical record of the 
patient; 

B. A patient has been adjudicated incompetent and has not 
been restored to legal capacity; or 

C. The exercise of these rights is specifically restricted 
by other statute or rule, but not solely because of the fact 
of admission to a hospital or residential care facility. 

2. Humane care and treatment. EVery patient is entitled to 
humane care and treatment and, to the extent that facilities, 
equipment and personnel are available, to medical care and 
treatment in accordance with the highest standards accepted in 
medical practice. 
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3. Restraints and seclusion. Restraint, including any 
mechanical means of restricting movement.. and seclusion, 
including isolation by means of doors that can not be opened by 
the patient, may not be used On a patient. unless the chief 
administrative officer of the hospital or residential care 
facility or the chief administrative officer's designee 
determines that either is required by the medical needs of the 
patient. 

A. The chief administrative officer of the hospital or 
facility shall record and make available for inspection 
every use of mechanical restraint or seclusion and the 
reasons for its use. 

B. The limitation of the use of seclusion in this section 
does not apply to maximum security installations. 

4. Communication. Patient communication rights are as 
follows. 

A. EVery patient is entitled to communicate by sealed 
envelopes with the department, a member of the clergy of the 
patient's choice, the patient's attorney and the court that 
ordered the hospitalization, if any. 

B. EVery patient is entitled to communicate by mail in 
accordance with the rules of the hospital. 

5. Visitors. EVery patient is entitled to receive visitors 
unless definitely contraindicated by the patient's medical 
condition, except that the patient may be visited by a member of 
the clergy of the patient's choice or the patient's' attorney at 
any reasonable time. 

6. Sterilization. A patient may not be sterilized except 
in accordance with chapter 10~. 

§16454. Habeas corpus 

Any person detained pursuant to this chapter is entitled to 
the writ of habeas corpus, upon proper petition by the person or 
by a friend to any justice generally empowered to issue the writ 
of habeas corpus in the county in which the person is detained. 

§16455. Prohibited acts: penalty 

1. Unwarranted 'hospitalization. A person is guilty of 
causing unwarranted hospitalization, if the person willfully 
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causes the unwarranted hospitalization of any other person under 
this chapter. 

2. Denial of rights. A person is guilty of causing a 
denial of rights if the person willfully causes the denial to any 
other person of any of the rights accorded to the other person by 
this chapter. 

3. Penalty. Causing unwarranted hospitalization or causing 
a denial of rights is a Class C crime. 

SUBCHAPTER II 

VQLUNTARY HQSPlTALlZATION 

§16501. Admission 

A hospital for the mentally ill may admit on an informal 
voluntary basis for care and treatment of a mental illness any 
oersan desiring admission or the adult ward of a legally 
appointed guardian, subject to the following conditions, 

1. Ayailability of accommodations. Except in cases of 
medical emergency, voluntary admission is subject to the 
availability of suitable accommodations. 

2. Standard hospital information. Standard hospital 
information may be elicited from the person if ( after 
examination, the chief administrative officer of the hospital 
determines the person suitable for admission, care an~ treatment. 

3. Persons under 18 years of age. Any person under 18 
years of age must have the consent of the person's parent or 
guardian. 

4. State mental healtb institute. Any person under 18 
years of age must have the consent of the commissioner for 
admission to a state mental health institute. 

5. Adults under guardianship. An adult ward may be 
admitted on an informal voluntary basis only if the adult ward's 
legally appointed guardian consents to the admission and the ward 
makes no objection to the admission. 

§16502. Freedom to leave 

1. Patient's right. A patient admitted under section 16501 
is free to leave the hospital at any time after admission without 
undue delay following examination by a licensed physician or a 
licensed clinical psychologist, except that admission of the 
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person under section 16552 is not precluded, if at any time such 
an admission is considered necessary in the interest of the 
person and of the community. 

2. Notice. The chief administrative officer of the 
hospital shall cause everv patient admitted under section 16501 
to be informed, at the time of admission, of the patient's 

A, Status as an informally admitted patient: and 

B. Freedom to leave the hospital under this section, 

SUBCHAPTER III 

INVOLUNTARY HOSPITALIZATION 

§16550. Reception of inyolunta~ patients 

1. Nanstate mental health institution. The chief 
administrative officer of a nons tate mental health institution 
may receive for observation, diagnosis, care and treatment in the 
institution any person whose admission is applied for under any 
of the procedures in this chapter. 

A, The institution, any person contracting with the 
institution and any of its employees when admitting, 
treating or discharging a patient under the provisions of 
sections 16552 and 16553 under a contract with the 
department. for purposes of civil liability, is deemed to be 
a governmental entity or an 'employee of a governmental 
entity under the Maine Tort Claims Act, Title 14, chapter 
741, 

B. Patients with a diagnosis of mental illness or 
psychiatric disorder in nons tate mental health institutions 
that contract with the department under this subsection are·· 
entitled to the same rights and remedies as patients in 
state mental health institutes as conferred by the 
constitution, laws, regulations and rules of this State and 
of the United States. 

C. Before contracting with and approving the admission of 
involuntary patients to a nons tate mental health 
institution, the department shall require the institution to: 

(1) Comply with all applicable rules: 

(2) Demonstrate the ability of the institution to 
comply with judicial decrees as those decrees relate to 
services already being provided by the institution: and 
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(3) Coordinate <and integrate care with other 
community-based services. 

D. The capital. licensing, remodeling, training and 
recruitment costs associated with the start-up of beds 
designated for involuntary patients under this section must 
be reimbursed. within existing resources, by the department. 

2. State mental health institute. The chief administrative 
officer of a state mental health institute: 

At May receive for observation, diagnosis, care and 
treatment in the hospital any person whose admission is 
applied for under section 16501 or 16552: and 

St May receive for observation, diagnosis, care and 
treatment in the hospital any person whose admission < is 
applied for under section 16553 or is ordered by a court. 

Any person contracting with a state mental institute when 
admitting. treating or discharging a patient. within the state 
institute, under the provisions of sections 16552 and 16553 under 
a contract with the department for purposes of civil liability is 
deemed to be an employee of a governmental entity under the Maine 
Tort Claims Act, Title 14. chapter 741. 

§16551. Protective custoQy 

1. Law enforcement officer's power. If a law enforcement 
officer has reasonable grounds to believe, based upon the 
officer'S personal observation, that a person has mental illness 
and that due to that condition the Berson presents a threat of 
imminent and substantial Bhygical harm to self or to other 
persons~ the officer: 

A. May take the person into Brotective custody: and 

B. If the officer does take the person into Brotective 
custody, shall deliver the Derson immediately for 
examination by an available licensed physician or licensed 
clinical Bsychologist. as Broyided in section 16552. 

2. Certificate not executed. If a certificate relating to 
the Berson' s likelihood of serious harm is not executed by the 
examiner under section 16552, the officer shall: 

A. Release the person from protective <custody and. with the 
person's permission, return the person to the person's 
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Blace of residence, if within the territorial jurisdiction 
of the officer; 

B. Release the person from protective custody and, with the 
person's permission. return the person to the place where 
the person was taken into protective custody: or 

C. If the Berson is also under arrest for a violation of 
law, retain the person in custody until the Berson is 
released in accordance with the law. 

3. Certificate executed. If the certificate is executed by 
the examiner under section 16552, the officer shall undertake to 
secure the endorsement of a judicial officer under section 16552 
and may detain the Berson for a reasonable Beriod of time. not to 
exceed 18 hours, Bending that endorsement. 

4. Transportation costs. The costs of transBortation under 
this section must be paid in the manner provided under section 

§16552<. Emergency procedure 

A person may be admitted to a mental hospital on an 
emergency basis according to the following procedures. 

1. Application. Any health officer. law enforcement 
officer or other Berson may make a written aBP1ication to admit a 
person to a mental hospital, subject to the prohibitions and 
penalties of section 16455. stating: 

A. The officer's belief that the Berson has mental illness 
and. because of the person's illness, Boses a likelihood of 
serious harm: and 

B. The grounds for this belief. 

2. Certifying examination. The written aBplication must be 
accomBanied by a dated certificate, signed by a licensed 
physician or a licensed clinical psychologist, stating: 

A. The Bhysician or licensed clinical psychologist has 
examined the person on the date of the certificate, but not 
more than 3 days before the date of admission to the 
hospital: and 

B. The physician or licensed clinical psychologist is of 
the opinion that the person has mental illness and. because 
of the illness, poses a likelihood of serious harm. 
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3. Judicial reyiew. h Justice of the Superior Court, Judge 
of the District Court, Judge of Probate or a justice of the peace 
shall reyiew the application and accompanying certificate. 

h. If the judge or justice finds the application and 
accompanying certificate to be regular and in accordance 
with the law , the judge or justice shall endorse them. 

B. No person may be held against that person's will in the 
hospital under this section. whether informally admitted 
under section 16501 or sought to be inyoluntari1y admitted 
under this section. unless the application and certificate 
haye been endorsed by a judge or Justice, excel?t that a 
person for whom an examiner has executed the certificate 
under subsection 2 may be detained in a hospital for a 
reasonable I?eriod of time, not to exceed 18 hours. pending 
,endorsement by a judge or justice, if: 

(1) For a person informally admitted under section 
16501, the chief administratiye officer of the hosl?ital 
undertakes to secure the endorsement immediately UpOD 

execution of the certificate by the examiner: and 

(2) For a person sought to be inyoluntarily admitted 
under this section, the I?erson or I?ersons i:ransl?orting 
the person to the hosl?ital undertake to secure the 

.endorsement immediately upon execution of the 
certificate by the examiner, 

4. Custody and transportation. Custody and transl?ortation 
under this section are governed as follows. 

h. Ul?on endorsement of the al?l?lication and certificate by 
the judge or justice, any health officer, law enforcement 
officer or other I?erson designated by the judge or justice 
may take the I?erson into custody and transport the person to 
the hosl?ital designated in the al?l?lication. 

B. The del?artment is resl?onsible for any transl?ortation 
e~penses under this section, including return from the 
hospital if admission is declined. The department shall 
utilize any 3rd-l?arty payment sources that are ayailable. 

5. Continuation of hospitalization. If the chief 
administratiye officer of the hosl?ital recommends further 
hospitalization of the person, the chief administrative officer 
shall determine the suitability of' admission. care and treatment 
of the patient as an informally admitted I?atient. as described in 
section 16501. 
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h. If the chief administrative officer of the hospital 
determines that admission of the I?erson as an informally 
admitted I?atient is suitable, the chief administrative 

officer shall admit the person on this basis, if the person 
desires, 

B. If the chief administratiye officer of the hospital 
determines tha't admission of the I?erson as an informally 
admitted I?atient is not suitable, or if the person declines 
admission as an informally admitted patient, the chief 
administrative officer of the hosl?ital may file an 
application for the issuance of an order for hospitalization 
under section 16553. 

(1) The application must be made to the pi strict Court 
haying territorial jurisdiction oyer the hospital. 

(2) The application must be filed within 5 days from 
the admission of the patient under this section, 
excluding the day of admission and any Saturday, Sunday 
or· legal holiday. 

C. If neither readmission nor application to the Pistrict 
Court is effected under this subsection, the chief 
administrative officer of the hospital shall discharge the 
person forthwith. 

6. Notice. Upon admission of a person under this section, 
and after consultation with the person, the chief administratiye 
officer of the hospital shall mail notice of the fact of 
admission to the person's; 

h. Guardian, if known: 

B. Spouse: 

C. Parent: 

D. hdult child; or 

E. Next of kin or a friend, if none of the listed persons 

~ 

7. Post-admission examination. Every patient admitted to a 
hospital must be examined as SQOD as practicable after the 
patient's admission, 

h. The chief administratiye officer of the hospital shall 
arrange for examination by a staff physician or licensed 
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clinical psychologist of eyery patient hospitalized under 
this section. 

B. The examiner may not be the certifying examiner under 
this section or under section 16553. 

C. If the post-admission examination is not held within 24 
hours after th'e time of admission. or if a staff physician 
or licensed clinical psychologist fails or refuses after the 
examination to certify that. in the staff physician's or the 
licensed clinical psychologist's Qpinion. the persQn has 
mental illness and due to the mental illness poses a 
likelihQQd Qf seriQus harm. the persQn must be immediately 
discharged. 

§16553. Judicial procedure and commitment 

1. Application. An application to the District Court to 
admit a person to a mental hospital. filed under section 16552. 
subsection 5. paragraph B. must be accompanied by: 

A. The emergency application under section 16552. 
subsection I: 

B. The accompanying certificate of the physician or 
psychologist under section 16552. subsection 2; and 

C. The certificate of the physician or psychologist under 
section 16552. SUbsection 7. that: 

(1) The 'physician or psychologist has examined the 
patient; and 

(2) It is the physician'S or psychologist's opinion 
that the patient has mental illness and. because of the 
illness. poses a likelihood of serious harm. 

2. Detention pending judicial determination. 
'Notwithstanding any other prov1S1ons of this chapter. no person. 
with respect to whom proceedings for judicial hospitalization 
haye been commenced. may be released or discharged during the 
pendency of the proceedings. unless: 

A. The District Court orders release or discharge upon the 
application of the patient. the patient's guardian. parent. 
spouse or next of kin: 

B. The District Court orders release or discharge upon the 
report of the chief administratiye officer of the hospital 
that the person may be discharged with safety: or 
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C. A court orders release or discharge upon a writ of 
habeas corpus under section 16454. 

3. Notice of receipt of application. The giying of notice 
of receipt of application under this section is gQyerned as 
follows. 

A. Upon receipt by the District Court of the application 
and accompanying documents specified in subsection 1. the 
CQurt shall cause written notice of the application: 

(1) To be giyen personally or by mail to the person 
within a reasonable time before the hearing. but not 
less than 3 days befQre the hearing: and 

(2) To be mailed tQ the person's guardian. if known. 
and to the person's spouse, the person's parent or one 
of the person's adult children Qr. if nQne of these 
persons exist or if none of them can be located. tQ one 
of the person's next Qf kin or a friend. 

B. A docket entry is sufficient eyidence that nQtice under 
this subsection has been giyen. 

4. gxamimition. Examinations under this section are 
gQyerned as follQws, 

A. Upon receipt by the District Court of the application 
and the accompanying documents specified in subsectiQn 1-
the court shall immediately cause the person tQ be examined 
by 2 examiners. 

(1) Each examiner must be either a licensed physician 
or a licensed clinical psychologist. 

(2) One of the examiners must be a physician or 
psychologist chosen by the person- Qr by the person' s 
counsel. if the chosen physician or psychologist is 
reasonably ayailable. 

(3) Neither examiner appointed by the court may be the 
certifying examiner under section 16552. subsection 2 

2L.1...... 

B. The eXamination must be held at the hospital Qr at any 
Qther suitable place not likely to haye a harmful effect on 
the mental health of the person. 
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C. If the report of the examiners is to the effect that the 
person does not haye mental illness or does not pose a 
likelihood of serious harm. the application must be ordered 
discharged immediately. 

D. If the report of the examiners is to the effect that the 
person has mental illness or poses a likelihood of serious 
harm, the hearing must be held on the date. or on the 
continued date, that the court has set for the hearing. 

5. Hearing. Hearings under this section are goyerned as 
follows. 

A. The District Court shall hold a hearing on the 
application not later than 15 days from the· date of the 
application. 

(1) On a motion by any party. the hearing may be 
continued for cause for a period not to exceed 10 
additional days. 

(2) If the hearing is not held within the time 
specified, or within the specified continuance period, 
the court shall dismiss the application and order the 
person discharged forthwith. 

(3) In computing the time periods set forth in this 
. paragraph, the Maine Rules of Ciyil Procedure apply. 

B. The hearing must be conducted in as informal a manner as 
is consistent with orderly procedure and in a physical 
setting not likely to have harmful effect on the mental 
health of the person. 

C. The court shall receiye all releyant and material 
eyidence that is offered in accordance with accepted rules 
of eyidence and accepted judicial dispositions. 

(1) The person, the applicant and all other persons to 
whom notice is required to be sent are afforded an 
opportunity to appear at the hearing to testify and to 
present and cross eXamine witnesses. 

(2) The court may, in its discret.ion, receive the 
testimony of any other person and may subpoena any 
witness, 

D. The person is afforded an opportunity to be represented 
by counseL and, if neither the person nor others proyide 
counsel, the ·court shall appoint cqunsel for the person. 
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E. In addition to proying that the patient has mental 
illness. the applicant shall show: 

(1) By eyidence of the patient's actions and behayior. 
that the patient poses a likelihood of serious harm: and 

(2) That; after full consideration of less restrictiye 
treatment settings and . modalities. inpatient 
hospitalization is the best ayailable means for the 
treatment of the person. 

F. In each case. the applicant shall submit to the court, 
at the time of the hearing. testimony indicating the 
indiyidual treatment plan to be followed by the hospital 
staff. if the person is COmmitted under this section, and 
shall bear any expense for witnesses for this purpose. 

G. A stenographic Of electronic record must be made of the 
proceedings in all judicial hospitalization hearings. 

(1) The record and all notes. exhibits and other 
evidence are confidential, 

(2) The record and all notes. exhibits and other 
evidence must be retained as part of the District Court 
records for a period of 2 years from the date of the 
hearing, 

H. The hearing must be confidential and no report of the 
proceedings may be released to the public or press, except 
by permission of the person Of the person's counsel and with 
approyal of the presiding District Court Judge, except that 
the court may order a public hearing at the request of the 
person Of the person's counsel, 

6. Court findings.· Procedures dealing with the District 
Court's findings under this section are as follows. 

A. The District Court shall state in the record. if it 
finds upon completion of the hearing and consideration of 

the record: 

11) Clear and convincing eyidence that the person bas 
mental illness and that the person's recent actions and 
behayior demonstrate that the illness poses a 
likelihood of serious harm: 

(2) That inpatient hospitalization is the best 
ayailablE: means for trE:atmE:nt of thE: patient: and 
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(3) That it is satisfied with the individual treatment 
plan offered by the hospital. 

B. If the District Court makes the findings described in 
paragraph A, subparagraphs 1 and 2, b¥t is not satisfied 
with the individual treatment plan as offered, it may 
continue the case for not longer than 10 days, pending 
reconsideration and resubmission of an individual treatment 
plan by the hospital. 

7. Commitment. Upon making the findings described in 
subsection 6, the court may order commitment to a mental hospital 
for a period not to exceed 4 months in the first instance and not 
to exceed one year after the first and all subseguent hearings. 

A. The court may issue an order of commitment immediately 
after the completion of the hearing, or it may take the 
matter under advisement and issue an order within 24 hQurs 
of the hearing. 

B. If the court does not issue an order of commitment 
within 24 hours of the completion of the hearing, it shall 
dismiss the application and order the patient discharged 
immediately. 

8. Continued involuntary hospitalization. If the chief 
administrative officer of the hospital determines that continued 
involuntary hospitalization is necessary for a person who has 
been ordered by the District Court to be committed, the chief 
administrative officer shall, not later than 30 days prior to the 
expiration of a period of commitment ordered by the court. make 
application in accordance with this section to the District Court 
for the area where the hospital is located for a hearing to be 
held under this section. 

9. TranSl?ortation. Unless otherwise directed by the court, 
the sheriff of the county i~ which the District Court has 
jurisdiction and in which the hearing takes place shall provide 
transl?ortation to any hospital to which the court has committed 
the person. 

10. Expenses. With the exception of expenses incurred by 
the apl?licant pursuant to subsection 5. paragraph F. the District 
Court is responsible for any expenses incurred under this 
section. including fees of appointed counsel, witness and notice 
fees and expenses of transportation for the person. 
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11. Appeals. A person ordered by the District Court to be 
committed to a hospital may appeal from that order to the 
Superior Court. 

A. The appeal is on guestions of law only. 

B. A finding of fact of the Pistrict Court may not be set 
aside unless cl'early erroneous. 

C. The order of the District Court remains' in ef~ 
pending the appeal. 

P. The Maine Rules of Civil Procedure apply to the conduct 
of' the appeals, except as otherwise specified in this 
subsection. 

§16554. Hospitalization ~ federal agenqy 

If a person ordered to be hospitalized under section 16553 
is eligible for hospital care or treatment by any agency of the 
United States, the court, upon receipt of a certificate from the 
agency showing that facilities are available and that the person 
is eligible for care or treatment in the facilities, may order 
the person to be placed in the custody of the agency for 
hospitalization. 

1. Rules and rights. A person admitted under this section 
to any hospital or institution operated by any agency of the 
United States, inside or outside the State, is SUbject to the 
rules of the agency. but retains all rights to release and 
periodic court review granted by this chapter. 

2. Powers of chief administrative officer. The chief 
administrative officer of any hospital or institution operated by 
a federal agency in which the person is hospitalized has, with 
respect to the person, the same powers as the chief 
administrative officer of hospitals or the commissioner within 
this State with respect to detention, custody, transfer, 
conditional release or diSCharge of patients. 

3. Court juriSdiction. Every. order of hospitalization 
issued under this section is conditioned on the retention of 
jurisdiction in the courts of this State to, at any time: 

A. Inguire into the mental condition of a person 
hospitalized: and 

B. Determine the necessity for continuance of the person' s 
hospitalization. 
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§16555. Members of the Armed Forces 

1. Admission to hospital. Any member of the Armed Forces 
of :he Un~ted. States who w~s a residen~ of the ~tate at' the time 
of 1nductl.on l.nto the sernce and who 1S determ1ned by a federal 
board of medical officers to have a mental disease not incurred 
in line of duty must be received. at the discretion of the 
commissioner and without formal commitment, at either of the 
state mental health institutes. upon delivery at the hospital 

,designated by the commissioner of; 

~ The member of the Armed Forces: and 

B. The findings of the board of medical officers' that the 
member has mental illness. 

2. Status. After delivery of the member of the Armed 
Forces at the hospital designated by the commissioner. the 
member' s status is the sarne as if the member had been committed 
to the hospital under section 16553. 

§16556. Transfer from out of-state institutions 

1. Commissioner's authority. The commissioner may, upon 
request of a competent authority of the District of Columbia or 

,of a state that is not a member Of the Interstate Compact on 
Mental Health. authorize the transfer of a patient with mental 
illness directly to a state mental health institute' in Maine. if: 

A. The patient has resided in this State for a consecutive 
period of one year during the 3-year !.leriod immediately 
pt""eceding commitment in the other state or the Pistrict of 
Columbia: 

B. The patient is currently confined in a recognized 
institution for the care of persons with mental illness as 
the result of proceedings considered legal by that state or 
by the District of Col~bia: 

C. A duly certified copy of the original commitment 
proceedings' and a copy of the patient's case history is 
supplied: 

D. The commissioner. after investigation. considers the 
transfer justifiable: and 

E. All expenses, of the transfer are borne by the agency 
requesting~ 
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2. Receipt of patient. When the commissioner has 
authorized a transfer under this section. the superintendent of 
the state mental health institute designated by the commissioner 
shall receive the patient as having been regularly committed to 
the mental health institute under section 16553. 

§16557. Transfer to other institutions 

1. To other. hospitals. The commissioner may transfer, or 
authorize the transfer of, a patient from one hospital to 
another. either inside or outside the State. if the commissioner 
determines that it would be consistent with the medical needs of 
the patient to do so. 

A. When'ever a patient is transferred. the commissioner 
shall give written notice of the transfer to the patient's 
guardian, the patient's parents ot' spouse or, if none of 
these PUGons exists or can be located. to the patient's 
next of kin or friend. 

B. In making all transfers under this subsection, the 
commissioner shall give due consideration to the 
relationship of the patient to the patient's family. 
guardian or friends, in Qrder to maintain relationships and 
encourage Visits beneficial to the patient. 

2. To federal agency. Upon receipt of a certificate of an 
agency of the United States that facilities are available for the 
care or treatment of any inVOluntarily hospitalized person and 
that the person is eligible for Care and treatment in a hospital 
or institution of the agency, the chief administrative officer of 
the hospital may cause the person's transfer to the agency of the 
United States for hospitalization. 

A. Upon making a transfer under this subsection. the chief 
administrator of the hospital shall notify the court which 
Qrdered hospitalizaticin and the persons specified in 
subsection I. paragraph A. 

B. A person may not be transfe~red to. an agency of the 
United States if the person 1S conf~ned pursuant to 
conviction of any felony or misdemeanor or if the ·person bas 
been acquitted of the charge solely on the ground of mental 
illness, unless before the transfer the court originally 
ordering confinement of the person enters an order for 
transfer after appropriate motion and hearing. 

c. A person transferred under this section to an agency of 
the United States is deemed to be hospitalized by the agency 
pursuant to the original order of hospitalization. 
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§I6558. Return from unauthorized absence 

If a patient committed under section 16553 leaves the 
grounds of the hospital without authorization of the chief 
administrative officer of the hospital or the chief 
administrative officer' s designee ( or refuses to return to the 
hospital from a community pass when requested to do so by the 
chief administrative officer or the chief administrative 
officer's designee. law enforcement personnel of the State or of 
any of its subdivisions may. upon request of the chief 
administrative officer or the chief administrative officer's 
designee. assist in the return of the patient to the hospital, 

§I6559. Convalescent status 

1. Authority. The chief administrative officer of a state 
mental health institute may release an improved patient on 
convalescent status when the chief administrative officer 
believes that the release is in the best interest of the patient. 

A, Release on convalescent status may include provisions 
for continuing responsibility to and by the state mental 
health institute. including a plan of treatment on an 
outpatient or nonhospital basis, 

B. Before release on convalescent status under this 
section, the chief administrative officer of a state mental 
health institute shall make a good faith attempt to notify. 
by telephone. personal communication or letter, of the 
intent to release the patient on convalescent status and of 
the' plan of treatment, if any: 

(1) The parent or guardian of a minor patient; 

(2) The legal guardian of an adult incompetent 
patient, if any is known; or 

(3) The spouse or adult next of kin of an adult 
competent patient. if any is known. unless the patient 
requests in writing that the noti?e not be given, 

C, The state mental health institute is not liable when 
good faith attempts to notify parents, spouse or guardian. 
have failed, 

2. Reexamination. Before a patient has spent a year on 
convalescent status, and at least once a year thereafter. the 
chief administrative officer of the state mental health institute 
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shall reexamine the facts relating to the hospitalization of the 
patient on convalescent status, 

3. Discharge. Discharge from convalescent status is 
governed as follows. 

A, If the chief administrative officer of the state mental 
health institute determines that. in view of the condition 
of the patient. convalescent status is no longer necessary, 
the chief administrative' officer shall discharge the patient 
and make a report of the discharge to the commissioner, 

B, The chief administrative officer shall terminate th~ 

convalescent status of a voluntary patient within 10 days 
after the day the chief administrative officer receives from 
the patient a reguest for discharge from convalescent status. 

4. Rehospitalization. Rehospitalization of patients under 
this section is governed as follows. 

A. If, prior to discharge, there is reason to belieVe that 
it is in the best interest of an involuntarily committed 
patient on convalescent status to be rehospitalized. the 
commissioner or the chief administrative officer of the 
state mental health institute may issue an order for the 
immediate rehospitalization of the patient. 

B. If the order is not voluntarily complieg with. and if 
the order is endorsed by a District Court Judge or justice 
of the peace in the county in which the patient has legal 
residence or is present. any health officer or police 
officer may take the patient into custody and transport the 
patient to: 

(ll The state mental health institute, if the order is 
issued by the chief administrative officer of the state 
mental health institute; or 

(2) A hospital gesignated by the commissioner, if the 
order is issued by the commissioner. 

5. Notice of change of status. Notice of the change of 
COnvalescent status of patients is governed as follows, 

A, If the convalescent status of a patient in a state 
mental health institute is to be changed, either because of 
a decision of the chief administrative officer of the state 
mental health institute or because of a request made by a 
voluntary patient. the chief administrative officer of the 
state mental health institute shaH immediately make 'a good 
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faith attempt to notify. by telephone. personal 
communication or letter. of the contemplated change: 

(1) The parent or guardian of a minor patient: 

(2) The guardian of an adult incompetent patient. if 
any is known: or 

(3) The spouse or adult next of kin of an adult 
competent patient. unless the patient reQuests in 
writing that the notice not be given. 

B. If the change in convalescent status is due to the 
reQuest of a voluntary patient. the chief administrative 
officer of the state mental health institute shall give the 
reQuired notice within 10 days after the day the chief 
administrative officer receives the request. 

C. The state mental health institute is not liable when 
good faith attempts to notify parents. spouse or guardian 
have failed. 

§16560. Discharge 

1. Examination. The chief administrative officer of a 
state mental health institute shall. as often as practicable. but 
no less often than every 12 months. examine or cause to be 
examined every patient to determine the patient's mental status 
and need for continuing hospitalization. 

2. Conditions· for discharge. The chief administrative 
officer· of a state mental health institute shall discharge. or 
cause to be discharged. any patient when: 

A. Conditions justifying hospitalization no longer remain: 

B. The patient is transferred to· another hospital for 
treatment for the patient's mental or physical condition: 

C. The patient is absent from the state mental health 
institute unlawfully for a period of 90 days: 

D. Notice is received that the patient has been admitted to 
another hospital. inside or outside the State. for treatment 
for a mental or physical condition: or 

E. Although lawfully absent from the state mental health 
institute. the patient is admitted to another hospital. 
inside or outside the State. for treatment of a mental or 
physical condition. except that. if the patient is directly 
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admitted to another hospital and it is the opinion of the 
chief administrative officer of the state mental health 
institute that the patient will directly reenter the state 
mental health institute within the foreseeable future. the 
patient need not be discharged. 

3. Discharge against medical advice. The chief 
administrative offiCer of a state mental health institute may 
discharge. or cause to be discharged. any patient even though the 
patient is mentally ill and appropriat91Y hospitalized in the 
state mental he~lth institute. if: . 

A. The patient and either the guardian. spouse or adult 
next of kin of the patient reQuest the patient's discharge: 
Ml.'I 

B. In the op,mon of the chief administrative officer of 
the hospital. the patient does not pose a likelihood of 
serious harm due to mental illness, 

4. Reports. The chief administrative officer of a state 
mental·health institute shall send a report of the discharge of 
any patient to the commissioner. 

5. Notice. Notice of discharge is governed as follows. 

A. When a patient is discharged under this section. the 
chief administrative officer of the state mental health 
institute shall immediately make a good faith attempt to 
notify. by telephone. personal communication or letter. that 
the discharge has taken or will take place: 

(1) The parent or guardian of a minor patient: 

(2) The guardian of an adult incompetent patient. if 
any is known; or 

(3) The spouse or adult next of kin of an adult 
competent patient. if any is known. unless the patient 
reQuests in writing that the notice not be given or 
unless the patient was transferred from or will be 
returned to a state correctional facility. 

B. The state mental health institute is not liable· when 
good faith attempts to notify parents. spouse or guardian 
have failed. 

§16561. Treatment of dually diagnosed persons 
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In the case of a patient who has been admitted to a state 
mental health institute on a voluntary or involuntary basis and 
who has also been diagnosed as mentally retarded, the chief 
administratiye officer of the state mental health institute 
shall. after the !?atient has been a resident for a !?eriod of no 
more than 6 months, determine whether the patient is capable of 
giying informed consent to continued hos!?italization. 

If at that time the chief administratiye officer of the 
state mental health institute determines that the patient is not 
capable of giying informed consent to continued hospitalization, 
the !?atient may be admitted for extended care and treatment only 
after judicial certification pursuant to the procedures contained 
in section 18651. 

For the purpose of this section the state mental health 
institutes are considered facilities under section 18501, 
subsection 5. 

CHAPTER 1611 

MEDICAL TREATMENT OF PSYCHOTIC DISORDERS 

§16661. Medical treatment of psychotic disorders 

1. Definitions. As used in this chapter, unless the 
context otherwise indicates, the following terms haye the 
following meanings. 

A. "Attending physician" means the phYSician who has 
primary responsibility for the treatment and care of the 
!?at"ient. 

Bf "Declarant" means a person suffering from a psychotic. 
condition who has executed a declaration while in a state of 
remission in accordance with the requirements of subsection 
1.... 

C. "Declaration" means a written document yoluntarily 
executed by the declarant in accordance ,with the 
requirements of subsection 2 regardless of form. 

D. "Health care facility" includes any !?rogram, 
institution, !?lace. building or agency or portion thereof, 
priyate or public, whether organized for profit or not, 
used, operated Or designed to !?royide medical 'diagnosis, 
treatment or rehabilitatiye or preyentiye care to any 
person. "Health care facili!;y" includes, but is not limited 
to, facilities that are COmmonly referred to as hospitals, 
outpatient clinics, organized ambUlatory health care 
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facilities, emergency care facilities and centers, health 
maintenance organizations and other facilities !?royiding 
similarly organized seryices regardless of nomenclature. 

E. "Health care proyider" means a person who is licensed, 
certified or otherwise authorized or permitted by law to 
administer health care in the ordinary course of business or 
practice of a profession. 

. F. "Incompetent person" means a' person who suffers from a 
psychotic condition who is temporarily impaired by reason of 
haying lapsed into that psychotic condition to the extent 
that while temporarily impaired, the person lacks SUfficient 
understanding or capacity to make or communicate responsible 
decisions concerning the person's health care. 

G. "Physician" means an indiyidual licensed to practice 
medicine. 

Ht "Psychotic condition" means any disease, illness or 
condition commonly referred to by the medical profession 
according to ordinary standards of current medical practice 
as any disorder characterized by psychotic tendencies or 
manic-depressiye behayior or schizophrenia or other similar 
condition that. without the, administration of appropriate 
medical treatment, including the use of psychotropic drugs. 
would constitute a danger to the patient or to others and 
would result in a patient being grayely disabled. 

2. Execution of declaratioD. Any person 18 years of age or 
older who suffers from a psychotic condition but is com!?etent and 
in a state Qf remission at the time of execution may execute a 
declaration directing that medical treatment. including the 

'administration of psychotropic drugs, be proyided at a time when 
the person has lapsed and is not able to make decisions regarding 
medical treatment. 

3. DeclaratioD requirements. A declaration made pursuant 
to this chapter must: 

A. Be in writing; 

B. Be signed by the person making the declaration or by 
another person in the declarant's presence and at the 
declarant's expressed direction: 

C. Be dated; 

p, Be signed in the presence of 2 or more witnesses who 

M.e..t 
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E. 

(1) At least 18 years of age: 

(2) Not related to the' declarant by blood, marriage or 
adoption: and 

(3) Not, at the time the declaration is executed, 
attending' physicians, employees of the attending 
physicians or employees of a health care facility in 
which the declarant is a patient: and 

Haye all signatures notarized at the same time. 

4. Declaration sample form. The following declaration 
sample form may be copied and used by filling in the blanks or 
may be changed to add more individualized instructions or an 
entirely different format may be used to provide health care 
instructions. 

DECLARATION 

I. Statement of Declarant 

Declaration made this day of .••••••••• (month, 
year). I, •••••••••••••••.•.•..•... , being of sound mind, 
willfully and voluntarily make known my desire that medical 
treatment as outlined below, including the administration of 

.psychotropic drugs if necessary, be provided to me under the 
circumstances set forth below, and do hereby declare: 

If at any time I should lapse into a psychotic condition as 
detiermiried by 2 physicians who have personally examined me, one 
of whom is my attending physician and the physicians have 
determined that I am unable to make decisions concerning my 
medical treatment" and that without medical treatment my 
condition will result in my being gravely disabled and in my 
posing a sedous danger to myself or to others and when medical 
treatment would serve to remedy the condition and prevent 
potential or further harm to myself or to others, I direct that 
the following personal medical treatment plan, including the 
elements checked below, be provided to me ~nd be carried out: 

(.;.) Psychotropic drugs (specify) ••..••..•••.. ,. 
.f ... "", .... "", ... "! •••••• , ••••• ! •...•.. ",,,. 

( .•. ) Hospitalization if necessary 

(. .. ) Counseling 

( •• ,) ·Therapy inVOlving my family members or friends 
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( .. ,) (Other treatment) " ... " ..... "" .. ,., .... , 
.,., .... ", .. ,., ....... , ..... ,., ..... " .. , ........ , 

In the absence of my ability to give directions regarding 
the provision of medical treatment, it is my intention that this 
declaration be honored by my family and physician(s) as my legal 
informed consent to'receive medical treatment. 

My instructions must prevail eyen if they create a conflict 
with the desires of my relatives. This declaration controls in 
all circumstances. 

I understand the full import of this declaration and declare 
that I am emotionally and mentally competent at this time to make 
this declaration. 

Signed ••••••••••.......••• , •.•....• 
Address ..........•••• , •....•.•••••. 

II. Statement of Witnesses 

I am at least 18 years of age and am not related to the 
declarant by blood, marriage or adoption or the attending 
physician, an employee of the attending physician or an employee 
of the health care facility in which the declarant is a patient. 

The declarant is personally known to me and I believe the 
declarant to be of sound mind at this time of execution. 

Witness ••••••••• "" .•• 'f'. !,.", •• 

Address .tl."' ••••• , ••••••• ,., ••• ,. 

Witness 
Address t., •• ' ••••• ,., •••••• , •• ,.", 

III. Notarization 

Subscribed', sworn to and acknowledged before me by 
the declarant, and subscribed and 

sworn to before me by ttl.,., •• "t"" •••• ",.", •••• ,. and 
, .. ,'" ....... , ... ", ... "" ... " witnesses, this 
day of ....••....... 19.~ 

(SEAL) Signed •••..•..........•••••....•••• 
!, ... """', .. ",., .. , .... ,,., .... , 

(official capacity of officer) 

5. PreSumed validity of declaration. If a oatient is 
incompetent at the time of the decision to give medical 
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treatment. a declaration executed in accordance with subsection 2 
is presumed valid. 

For the purpose of this chapter, a physician or health care 
facility may presume, in the absence of actual notice to the 
contrary, that a person who executed a declaration was of sound 
mind when the declaration was executed. 

Execution of a declaration may not be considered an indication of 
a declarant's mental incompetence. 

6. Patient's wisbes supersede declaration. The wishes of a 
declarant. at all times when the declarant is in a state of 
remission and is competent. supersede the declaration. 

7. Declaration becomes part of medical records. The 
declarant shall provide for delivery of the notarized declaration 
to the attending physician. If the declarant is comatose, 
incompetent or otherwise mentally or physically incapable after 
executing the declaration, any other person may deliver the 
notarized declaration to the physician. lin attending physician 
who is notified under this subsection shall promptly make the 
declaration a part of the declarant's medical records. 

8. Duty to deliver. A person who has a declaration of 
another in that person I s possession and whQ becomes aware that 
the declarant is in circumstances under which the terms of the 
declaration may become applicable shall deliver the declaration 
to the declarant's attending physician or to the health care 
facility in whiCh the declarant is a patient. 

9 •. Written certification. An attending physician who has 
been notified of the existence of a declaration executed under 
this chapter shall make all reasonable efforts to obtain the 
notarized declaration and shall ascertain without delay whether 
the declarant's cUrrent condition corresponds to the condition 
under whiCh the declaration would take effect. 

If a patient's condition corresponds to the condition described 
in the patient's declaration, a written certification of the 
declarant's condition must be made a part of the declarant's 
medical record and must be substantially in the following form. 

CERTIFICATION OF CONDITION SPECIFIED IN PATIENT'S DECLARATION 

I certify that, in my professional opinion, (name of 
patient) • , • • • • . • . • • • • • • • • . • . • • • • • . • • • . • • is not able to 
participate in decisions concerning medical treatment to be 
administered and has the following condition; 
(diagnosis) •••••.•••..•••••...•••.....•••••••.••.•.•• 
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lIccording to the declaration. (name of patient) 
t ••••• " •• , ••• " ••••••••• " ••• ,. wishes to receive medical 
treatment according to a personal medical treatment plan as 
specified in the patient's declaration under these circumstances. 

Signed .",',I",t"""",."",." 

Attending Physician 
Signed •••••••••.•..•••••••••••••••• 

Second Attending Physician 

10. Identification of declarant. All inpatient health care 
facilities shall develop a system to viSibly identify a patient's 
chart that contains a declaration as set forth in this chapter.' 

11. Transfer to another pbysician. lin attending physician 
and any other physician under the attending physician's direction 
or control who possesses the patient's declaration or knows that 
the declaration is part of the patient's record in the health 
care facility in which the declarant is receiving care shall 
follow as closely as possible the terms of the declaration. 

An attending physician who, because of personal beliefs or 
conscience. refuses or is unable to certify a patient or who is 
unable to comply with the terms of the patient's deClaration 
shall make the necessary arrangements to transfer the patient and 
the appropriate medical records without delay to another 
physician. 11 physician who transfers the patient without 
unreasonable delay or who makes a good faith attempt to do so is 
not subject to criminal prosecution or civil liability and may 
not be found to have committed an act of unprofessional conduct 
for refusal to comply with the terms of the declaration. 
Transfer under these circumstances does not constitute_ 
abandonment. 

Failure of an attending physician to transfer in accordance with 
this section constitutes professional misconduct. 

12. Revocation. At any time the declarant is in a state of 
remission and is competent. the declaration may be revoked by: 

A. Canceling. defacing. obliterating. burning. tearing or 
otherwise destroying by the declarant or by some person in 
the aeclarant's presence and at the declarant's direction: 

B. A written revocation signed and dated by the declarant 
expressing the declarant's intent to revoke. The attending 
physician shall record in the patient's medical record the 
time and date when the physician received notification of 
the written revocation: 
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C. A declarant's unambiguous verbal expression in the 
presence of 2 adult witnesses of an intent to revoke the 
declaration. The revocation becomes effective upon 
communication to the attending physician by the declarant or 
by both witnesses. The attending physician shall record in 
the patient's medical record the time. date and place of the 
revocation and' the time. date and place. if different. at 
which the attending physician received notification of the 
reV0<7ation: or 

D. A declarant's unambiguous verbal expression of an intent 
to revoke the declaration to an attending physician. 

13. Health care or health insurance. A person or entity 
may not require any person to execute a declaration as a 
condition for being insured for or for receiving insurance 
benefits or health care services. 

14. Criminal penalties. A person who threatens, directly 
or indirectly, coerces or intimidates any person to execute a 
declaration COmmits a Class C crime. 

A person who willfully conceals. cancels. defaces. obliterates or 
damages another's declaration without the declarant's consent Dr 

who falsifies or forges a declarant's revocation of declaration 
with the intent to create the false impression that the declarant 
has directed that no medical treatment be given commits a Class E 
=i!:n.!h 

A physician who willfully fails to record a statement of 
reyocation according to the requirements of SUbsection 12 commits 
a Class C crime, 

15. Health personnel protections. In the absence of actual 
notice of the revocation of a declaration. a health care 
provider, health care facility. physician or other person acting 
under the direction of an attending physician is not subject to 
criminal prosecution or ciyil liability and may not be deemed to 
have engaged in unprofessional conduct as a result of the 
provision of medical treatment to a declarant in accordance with 
this chapter unless thlLJl.!2.:sence of actual notice resulted from 
the negligence of the health care provider. physician or other 
!!.!U:JiQlh 

16. Petition for guardianship. A person may petition the 
court for appointment of a guardian for a declarant if that 
persOn has good reason to believe that the proVision of medical 
treatment in a particular case: 
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At Is contrary to the most recent expressed wishes of a 
declarant who was in remission and was competent at the time 
of expressing the wishes: 

B, Is being proposed pursuant to a declaration that has 
been falsified. forged or coerced: or 

C. Is being considered without the benefit ofa revocation 
that has been unlawfully concealed. destroyed. altered or 
cancelled. 

17. Procedure in absence of declaration. In the absence of 
a declaration. ordinary standards of current medical practice 
must be followed. Nothing in this chapter requires a declaration 
in order for medical treatment to be giyen. If there is no 
declaration. a yerbal statement made by the patient to either a 
physician or to the Patient's friend or relative may be 
considered by the physician in deciding whether the patient would 
want the physician to provide medical treatment. Unambiguous 
verbal statements by tlJe patient or reliable reports of these 
statements must be documented in the patient's medical record, 

The provision of medical treatment pursuant to this subsection is 
not groundS for any civil or criminal act~on and does not 
constitute professional misconduct. 

18. Preservation of existing rights. Nothing in this 
chapter impairs or supersedes any legal right or legal 
responsibility that a person has to provide medical treatment in 
a lawful manner. In this respect. the prOVisions of this chapter 
are cumulative, 

19.. No pres?""'tion.. Thi~ chapter does not create a 
presumpt~on concern~ng the ~ntent~on of a person who has revoked 
or has not eXecuted a declaration to receive medical treatment. 

20. Declaration executed hefore effective date. The 
declaration of any patient executed prior to the effectiVe date 
of this chapter must be giVen effect as provided in this chapter. 

21. Recoguition of document executed in another state. 11 
dQCument executed in anQther state is valid for DurDoses of this 
chapter if the dOcument ,and the executiQn of the dQcument 
substantially comply with the requirements of this chapter. 

22. Effect of multiple documents. Medical treatment 
instructions contained in a declaration executed in accordance 
with this chapter supersede: 
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A. A contrary or conflicting instruction given by a proxy 
or an attorney for health care decisions unless the proxy 
appointment or the power of attorney expressly provides 
otherwise: and 

B. Instructions in a prior declaration, 

CHAPTER 1613 

INTERSTATE COMPACT ON MENTAL HEALTH 

§16761, Purpose--Article I 

The party states find that the proper and expeditious 
treatment of persons with mental illness and persons with mental 
deficiency can be facilitated by cooperative action, to the 
benefit of the patients, their families and society as a whole. 
The party, states find that the necessity of and desirability for 
furnishing care and treatment bears no primary !,"elation to the 
residence or citizenship of the patient, but that, on the 
contrary, the cont!,"olling factors of community safety and 
humanitarianism require that facilities and services be made 
available for all who a!,"e in need of them. Consequently, it is 
the purpose of this compact and of the party states to provide 
the necessary legal basis for the institutionalization or other 
app!,"op!,"iate Care and treatment of the persons with mental illness 
and persons with mental deficiency unde!," a system that recognizes 
the paramount importance of patient welfare and to establish the 
responsibilities of the party states in terms of such welfare. 

§16762, Definitions--Article II 

As used in this compact, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. Aftercare. "Aftercare" means care, treatment and 
services provided a patient on convalescent s.tatus Qr conditiqnal 
release. 

2. Institution. "Institution" means any hospital or other 
facility maintained by a party state or political subdivision 
thereof for the care and treatment of mental illness or mental 
deficiency. 

3, Mental deficiency, "Mental deficiency" means mental 
deficiency as defined by appropriate clinical authorities to the 
extent that a person so aftlicted is incapable of self-management 
and the managment of that person' s own affairs, but does not 
include mental illness. 
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4. Mental illness. "Mental illness" means mental disease 
to the extent that a pe!,"son so afflicted requires care and 
treatment for that person' s own welfare or the welfare of others 
or of the community. 

5. Patient. "Patient" means any person subject to or 
eligible. as determined by the laws of the sending state, for 
institutionalization or othei care. treatment or supervision 
pursuant to this compact. 

6. ReceiVing state. "Receiving state" me'ans a party state 
to which a patient is transported pu!,"suant to the compact or to 
which it is contemplated that a patient may be sent. 

7. Sending state. "Sending state" means a party state from 
which a patient is transported pursuant to the compact or f!,"om 
which it is contemplated that a patient may be sent. 

8. State. "State" means any state ( territory or possession 
of the United States, the District of Columbia and the 
Commonwealth of Puerto Rico, 

§16763. Care and treatment--Article III 

1. Eligibility. Whenever a person physically present in 
any party state is in need of institutionalization by reason of 
mental illness or mental deficiency, the person is eligible for 
care and treatment in an institution in that state irrespective 
of the person I s residence, settlement or citizenship 
qualifications. 

2. TranSfer. Subsection 1 to the contrary notwithstanding, 
any patient may be transferred to an institution in 'another state 
whenever there are factors based upon clinical determinations 
indicating that the care and treatment of the patient would be 
facilitated or improved thereby. Any such institutionalization 
may be for the entire period of care and treatment or for any 
portion or portions thereof. The factors refeued to in this 
subsection include the patient' s full record with due regard fQ!," 
the location of the patient' s family, character of the illness 
and probable duration the!,"eof, and other factors that are 
conside!,"ed appropriatp,. 

3. Duties of receiving and sending states. NQ state is 
obliged to receive any patient pursuant to subsection 2 unless 
the sending state has given advance notice of its intention to 
send the patient: furnished all available medical and other 
pertinent records concerning the patient; given the qualified 
medical or other appropriate clinical authorities of the 
receiVing state an opportunity to examine the patient if those 
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authorities wish: and unless the receiving state agrees to accept 
the patient. 

4. Priorities. If the laws of the receiving state 
establish a system of priorities for the admission of patients. 
an interstate patient under this compact receives the same 
priority as a local patient and is taken in the sarne order and at 
the same time that the patient would be taken if the patient were 
a local patient. 

5. Review and further transfer. Pursuant to this compact. 
the determination as to the suitable place of 
institutionalization for a patient may be reviewed at any time 
and such further transfer of the patient may be made as seems 
likely to be in the best interest of the patient. 

§16764. Aftercare- Article IV 

1. Investigation. Whenever. pursuant to the laws of the 
state in which a patient is physically present, it is determined 
that the patient should receive aftercare or supervision, that 
care or supervision may be provided in a receiving state. If the 
medical or other appropriate clinical authorities having 
responsibility for the care and treatment of the patient in the 
sending state have reason to believe that aftercare in another 
state would be in the best interest of the 'patient and would not 
jeopardize the public safety, they shall reguest the appropriate 
authorities in the receiving state to investigate the 
desirability of affording the patient aftercare in the receiving 
state, and the investigation must be made with' all reasonable 
speed. The reguest for investigation must be accompanied by 
complete information concerning the patient t 5 intended place of 
residence and the identity of the person in whose charge it is 
proposed to place the patient. the complete medical history of 
the patient. and any other dOCuments that are pertinent. 

2. Aftercare in receiving state. If the medical or other 
appropriate clinical authorities haying responsibility for the 
care and treatment of the patient in the sending state and th~ 

appropriate authorities in the receiving state find that the best 
interest of the patient would be served thereby, and if the 
public safety would not be jeopardized thereby, the patient may 
receive aftercare or supervision in the receiving state. 

3. Standards. In superyising. treating or caring for a 
patient on aftercare pursuant to the terms of this Article, a 
receidng state shall employ the same standards of yisitation. 
examination, care and treatment that it employs for similar local 
patients. 
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§16765. Kscape--Article V 

Wheneyer a, da?ger?us ,or potentially dangerous patient 
escapes from an 1nst1tut10n 1n any party state. that state shall 
pJ;Omptlynotify all appropriate authorities within and without 
the jurisdiction of the escape in a manner reasonably calculated 
to facilitate the speedy apprehension of the escapee. 
Immediately upon the apprehension and identification of any such 
dangerous or potentially dangerous patient. the patient must be 
detained in the state where found pending disposition in 
accordance with law. 

§16766. TranSportation of patient--Article VI 

The duly accredited officers of any state party to this 
compact. upon the establishment of their authority and the 
identity of the patient. are permitted to transport any patient 
being moyed pursuant to this compact through any and all states 
party to this compact. without interference. 

§16767. CostS: reciprocal agreements--Article VII 

1. Patient at only one institution. A person mal' not be a 
patient of more than one institution at any giyen time. 
Completion of transfer of any patient to an institution in a 
receiving state has the effect of making the person a patient of 
the institution in the receiying state. 

2. Costs. The sending state shall pay all costs of and 
incidental to the transportation of any patient pursuant to this 
compact. but any 2 or more party states mal" by making a specific 
agreement for that purpose. arrange for a different allocation of 
costs as among themselyes. 

3. Internal relationships not affected. 'No provision of 
this compact mal' be construed to alter or affect any internal 
relationships among the departments. agencies and officers of and 
~n the goyernment of a party state. or between a party state and 
its subdivisions, as to the payment of costs or responsibilities 
therefor. 

4. Asserting rights for costs. Nothing in this compact mal' 
,be construed to preyent any party state or subdiyision thereof 
from ass'jlrting any right against any person. agency or other 
entity in regard to costs for which such party state or 
sUbdiyision thereof mal' be responsible. pursuant to any proyision 
of this compact. 

5. Reciprocal agreements not invalidated. Nothing in this 
compact mal' be construed to invalidate any reciprocal agreement 
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between a party state and a nonparty state relating to 
institutionalization. care or treatment of persons with mental 
illness or persons with mental deficiency. or any statutory 
authority pursuant to which such agreements may be made. 

§16768. Guardians--Article VIII 

1. S\!P1?lemental or substitute guardian. Nothing in this 
compact may be construed to abridge. diminish or in any way 
impair the rights. duties and responsibilities of any patient's 
guardian on the patient's Own behalf or in respect of any patient 
for whom the guardian may serye. except that. where the transfer 
of any patient to another jurisdiction makes adyisable the 
appointment of a supplemental or substitute guardian. any court 
of competent jurisdiction in the receiying state may make such 
supplemental or substitute appointment and the court that 
appointed the preyious guardian shall, upon being duly adyised of 
the new appointment. and upon the satisfactory completion of s'uch 
accounting and other acts as such court may by law require. 
relieYe the preyious guardian of power and responsibility to 
whateyer extent is appropriate in the circumstances. In the case 
of any patient haying settlement in the sending state. the court 
of competent jurisdiction in the sending state has the sole 
discretion to relieye a guardian appointed by it or continue the 
guardian's power and responsibility, whichever it deems 
adyisable. The court in the receiying state may. in its 
discretion. confirm or reappoint the person or persons previously 
serying as guardian in the sending state in lieu of making a 
supplemental or substitute appointment. 

2. Guardian defined. The term "guardian" as used in 
subsection 1 includes any guardian. trustee. legal committee. 
conservator or other person Of agency however denominated who is 
charged by law with power to act for or haye responsibility for 
the person or property of a patient, 

§16769. Incarceration in penal or correctional 
institution--Article IX 

1. Application. No proyision of this compact except 
Article V a,pplies to any person institutionalized while under 
sente~ce in a pen.ai. or cQrrectional insti~uti~n 0: whi~e s~bje~t 
to tr~al on a cf1m1nal charge, or whose .1pst.1tut.lonalJ.zat.1oP 15 
due to the commission of an offense for which. in the absence of 
mental illness or mental deficiency. the person would be subject 
to incarceration in a penal or correctional institution, 

2. Policy not to jail. To eyery extent possible. it is the 
policy of states part;y to t;his compact that; no patient; must be 
placed or det;ained in any prison. jailor lockup. but; a pat;ient 
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must. with all expedition. be taken to a suitable institutional 
facility for ment;al Hlue'ss or mental deficiency. 

§16770. Compact administrators--Article X 

1. Duties. Each party state shall appoint a "compact 
administrator" who. on behalf of the compact administrator's 
state. shall act as ge@ral coordinator of act;ivities under t;he 
compact; in the compact administrator's stat;e and shall receive 
copies of all reports. correspondence and other documents 

,relating to any patient processed under the compact by the 
compact administrator' s state either in the capacity of sending 
or receiying state. The compact administrator or the compac..t 
administ;rator's duly designat;ed represent;atiye is the official 
wit;h whom other part;y st;ates deal in any matter rdating to the 
comBact or any pat;ient processed thereunder. 

2. Rules and regulations. The compact administrators of 
the respective party states haye power t;o promulgate reasonable 
rules and regulat;ions t;o carry out more effectiYely the terms and 
proyisions of this compact. 

§16771. Supplementat:y agreements--Article XI 

The duly constit;uted administratiye authorit;ies of any II or 
more party states may enter into supplement;ary agreements for the 
proyision of any seryice or facility or for t;he maintenance of 
any institution on a joint or cooperative basis whenever the 
states concerned find that such agreements will improve services, 
facilit;ies or instit;utional care and treat;ment in t;he fields of 
ment;al illness or mental deficiency. No such supplementary 
agreement; may be const;rued sO as t;o relieye any party state of 
any obligat;ion which it ot;herwise would have under other 
provisions of this comBact. 

§16772. Effective dat;e of compact -Article XlI 

This compact ent;ers int;o full force and effect as to any 
state when enacted by it into law and that state is t;hereaft;er a 
part;y t;heret;o wit;h any and all stat;es legally joining t;herein. 

§16773. Withdrawal from compact--Article XIII 

1. Procedure: effective date: effect. A state party to 
this compact; may wit;hdraw therefrom by enact;ing a statute 
repealing the same. Such withdrawal takes effect one year after 
notice t;hereof has been communicated officially and in writing t;o 
t;he goyernors and compact; administrat;ors of all other part;y 
st;at;es. The wit;hdrawal of any stat;e does not change the status 
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of any patient who has been sent to that state or sent out of 
that state pursuant to the compact. 

2. Costs and sUl?Plementa~ agreements. Withdrawal from any 
agreement permitted by Article YII. subsection 2. as to costs or 
from any supplementary agreement made pursuant to Article XI must 
be in accordance with the terms of such agreement. 

§16774. Constitutionali~--Article XIV 

This compact must be ,liberally construed so as to effectuate, 
the purposes thereof. The provisions of this compact are 
severable and if any phr;:ase. clause. sentence or;: provision of 
this compact is declared to be contrar;:y to the constitution of 
any par;:ty state or of the United States or the, applicability 
thereof to any government, agency, person or circumstance is held 
invalid. the validity of the r;:emainder of this compact and the 
applicability thereof to any government. agency. person or 
cir;:cumstance is not affected ther;:eby. If this compact is held 
contra):y to the constitution of any state party thereto. ,the 
compact remains in full force and effect as to the rema1nwg 
states and in full for;:ce and effect as to the state affected as 
to all severable matters. 

MENTAL RETI\1!DATION 

CHAPTER 1801 

GENERAL PROVISIONS 

§18001. Definitions 

As used in this Part. unless the context other;:wise 
indicates. the following terms have the following meanings. 

1. Autism. UAutism H means a developmental diso'[der 
characterized by a lack of responsiveness to other people. gros~ 

impairment in cOmmunicative skills and unusual responses to 
various aspects qf the environment. all usually developing within 
the first 30 mQn~hs Qf age. 

2. Bureau. "Bureau" means the Bureau of Adults in Need Qf 
Special Services within the department. 

3. Chief administrative' officer. "Chief administrative 
officer" means the head of a state institution or the head of any 
other facility licensed or funded by the department tQ provide 
services. 
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4. Client. "Client" means a person receiving or reguesting 
services pursuant to this Part from the department or from any 
agency licensed or funded by the department to provide services. 

5. Day facili~. "Day facility" means any nonresidential 
facility owned. operated. licensed or funded. in whole or in 
part. by the department or the Department of Children and 
Families. 

6. Director. "Director" means the director of the bureau. 

7. E:q>ress and informed consent. "Express and informed 
consent" means consent voluntarily given with sufficient 
knowledge and comprehension of the subject matter involved to 
enable the person giving consent to make an understanding and 
enlightened decision. without any element of force. fraud. 
deceit, duress or other form of constraint or coercion. 

8. Facili~. "Facility" means a day facility or a 
residential facility. 

9. Habilitation. "Habilitation" means the process by which 
an individual is assisted to acquire and maintain those life 
skills that enable the individual to cope with the demandS of the 
individual's person and environment, to raise the level of the 
individual's physical. mental and social efficiency and to 
improve the individual's sense of well-being. including. but not 
limited to. programs of formaL structured educatiQn aoo 
treatment, 

10. Incapacitated nerSQD. "Incapacitated person" means any 
person who is impaired by reason of mental r;:etardation to the 
extent that the persQn lacks sufficient understanding or;: capacity 
to make. communicate or implement responsible decisions 
concerning self or prQperty. 

11. Mental retardation. "Mental retardation" means a 
condition of significantly subaverage intellectual functioning 
reSUlting in or associated with concurrent impairments in 
adaptive behavior and manifested during the developmental per;:iod. 

12. Normalization. "Normalization" means the principle of 
assisting a person to obtain an existence as close to normal as 
possible and making available tQ that person patterns and 
conditions of everyday life that are as clQse as possible to the 
norms and patterns of the mainstream of society. 

13. Person receiving services. "Person receiving services" 
means a person with mental retardation or autism receiving 
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services from the bureau or from an agency or facility licensed 
or funded to provide services to persons with mental retardation 
or autism except that "person receiving seryices" does not 
include a person who is serving a criminal sentence of 
incarceration. 

14. Protective services. "Protectiye services" means 
services that will· separate incapacitated adults from danger. 
including. but not limited to; 

A. Social. mediCal and psychiatric services necessary to 
preserve the inca)?acitated adult" s rights and resources and 
to maintain the incapacitated adult's physical and mental 
well-being: and 

B. Seeking guardianship or a protective order under Title 
l8-A. Article 5, 

15. Region. "Region" means a serVice delivery region 
established in section 107. 

16. Resident, "Resident" means a person rece1V1ng services 
in a state institution or in any other residential facility. 

17. Residential facility. "Residential facility" means a 
facility providing 24-hour residential services for persons with 
mental retardation or autism that is owned r operated, licensed or 
funded. in whole or in part. by the department or the Department 
of Children and Families. 

18. Seclusion. "Seclusion" means the solitary placement of 
a person in a locked room for any period of time, 

1.9. Supportive services. "Supportiye services" means 
services to make it possible for an incapacitated person to 
become rehabilitated or self-sufficient to the maximum extent 
possible. inClUding but not limited to; 

A. Counseling: 

B. Transportation: 

C. Assistance in Obtaining adequate housing: 

D. Medical and psychiatric care: and 

E, Nutritional services, 
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20. SU!'ports. "Supports" are those actions or that 
assistance that permits a person with mental retardation or 
autism to carry out life activities as the person desires. 

21. Treatment. UTreatment" means the prevention. 
amelioration or cure of physical and mental disabilities or 
illness of a person receiving services. 

22. Hard. "Wardl! means a person for whom the bureau has 
been appointed guardian under Title l8-A. article Y. Part 6. 

§18002. Maine Adyiso~ Committee on Mental Retardation 

The Maine Advisory Committee on Mental Retardation. as 
established by Title 5. section 12004-1. subsection 61. must be 
appointed as follows. 

1. Composition. The committee consists of 11 members 
appointed as follows: 

A. One member from the House of Representatives appointed 
by the Speaker of the House of Representatives: 

B, One member from the Senate appointed by the President of 
the Senate: and 

C. Nine representative citizens appointed by the Governor. 

2. Chair. The Governor shall designate the chair of the 
committee. 

3. Duration of appointments. The duration of appointments 
is as follows, 

A. Gubernatorial appointments are for terms of 3 years. 
plus the time period until a successor is appo~nted, 

B. Legislative appointments are for the legislative term of 
office of the person appointed. 

4. Co!!l.J?ensation. Members of the committee are eligible for 
. reimbursement of expenses in accordance with Title 5. chapter 379, 

5. Duties. The committee shall act in an advisory capacity 
to the commissioner in assessing present ProgramS. planning 
future programs and developing meanS to meet the needs of the 
persons with mental retardation in Maine. 

SIUOO]. Consumer Adyiso~ Board 
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1. Responsibilities. The Consumer Advisory Board. as 
established by the Pineland Consent Decree. functions as an 
independent body which carries out responsibilities pursuant to 
appendices A and B of the consent decree and subsequent 
agreements approved l:!y the United States District Court for . the 
District of Maine. 

2. Maine Tort Claims Act. The Consumer. Advisory Board 
meml:!ers and staff act as employees of the State. as defined in 
Title 14. section 8102. sul:!section 1, when engaged in official 
guties specifieg in the consent· juggment or assigneg l:!y the l:!oarg. 

§lB004. Matching fungs fOr Medicaid mental retardation services 

The commissioner shall estal:!lish a General Fung account to 
provige the General Fung match for mental retargation Megicaig 
eligil:!le services. Any unencumbered l:!alances of General Fung 
appropriations remaining at the eng of each fiscal year must l:!e 
carrieg forwarg to l:!e useg for the same purposes. 

§lB005. Agaptiye equipment 

The gepartment. through the l:!ureau ang its other agents. may 
operate an agaptive equipment program. Reimbursement for 
materialS utilized in the manufacture of this equipment may l:!e 
received ang must l:!e retaineg for use within the agaptive 
equipment program. 

§lB006. Payment of burial eKPenses for state wards 

The gepartment shall pay l:!urial expenses for geceaseg 
persons, who gie while wargs of the l:!ureau as gerineg in section 
18001. sul:!section 22. and who have no known survivors. The 
gepartment may first apply to the cost of l:!urial any fungs that 
'are availal:!le as part of a mortuary trust or any other fungs of 
the warg remaining at the time of the warg' s geath that are 
availal:!le for this purpose. 

CHAPTER 1803 

MENTAL RETARDATION S,YSTEM 

§18101. Policy 

1. Services. It is the policy of the State to provige 
egucation, training ang hal:!ilitative services to persons with 
mental retargation who need those services. except that nothing 
in this Part replaces or limits the right of any person with 
mental retargation to treatment l:!y spiritual means alone, through 
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prayer, if that treatment is requesteg l:!y the Berson or l:!y the 
person's next of kin or guardian. 

2. Setting. It is the Bolicy of the State that the'setting 
for the services described in subsection 1 must, consistent with 
agequate care a~g treatment: 

A. Impose the fewest possil:!le restrictions on the lil:!erty 
of Bersons with mental retargation; and 

B. Be as close as Bossible to the Batterns ang norms of the 
mainstream of society. 

§lBI02. System of care for persons with mental retardatioD 

The Legislature geclares' that the system of care. througb 
which the State proviges services to ang programs for persons 
with mental retargation. must l:!e gesigneg not only to Brotect the 
integrity of the legal ang human rights of Bersons with' mental 
retargation. l:!ut also to meet their neegs. 

§18103. Responsibilities of gepartment 

1. ResBonsibilities of commissioner. To facilitate the 
develoBment of a system that meets the neegs of agults with 
mental retargation. the commissioner. through the l:!ureau. shall: 

A. Provige a mechanism for the identification, evaluation. 
treatment and reassessment of and the provision of services 
to agults with mental retardation, incluging an hal:!ilitation 
program for every client receiving services; 

B. Divert Bersons with mental retargation from 
institutional care, whenever professional giagnosis and 
evaluation, the Bersonal preference of the client or the 
client's legal guargian. ang the ayailal:!ility of appropriate 
services inQicate that these persons shoulg l:!e placeg in 
community environments ang programs: 

C. Provige programs. to the extent resources permit. for 
the proper habilitation ang treatment of agults with mental 
retargation that incluge. l:!ut are not limiteg to. 
CO!1lJ?rehensive medical care. egucation. recreation, physical 
theraBY. training. social services ang hal:!ilitation and 
rehal:!ilitation services suiteg to the neegs of the 
ingivigual regargless of age. gegree of mental retargation. 
hangicaBPing congition or al:!ility to pay: 

p. Work towarg effectuating the normalization princiBle 
through the establishment of community services for agults 
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with mental retardation as a viable and practical 
alternative to institutional care at each stage of 
individual life development. If care in an institutional 
facility becomes necessary. it should be in the least 
restrictive setting. consistent with the proper care of the 
person with mental retardation: 

E. Eliminate its own duplicative and unnecessary 
administrative procedures and practices in the system of 
care for adults with mental retardation, encourage other 
departm:n;s. to do the Same and .c~early define areas of 
responslbllJ.ty in order to uhl1ze present resources 
economically: 

F. Strive toward having a sufficient number of personnel 
who are gualified and experienced to provide treatment that 
is beneficial to adults with mental retardation; 

G. Encourage other departments to provide to persons with 
mental retardation those services that are reguired by law, 
and inform the joint standing committee of the Legislature 
having jurisdiction over human resource matters about areas 
where increased cooperation by" other departments is 
necessary in· order to improve the delivery of services to 
persons with mental retardation: and 

H. Report annually to the joint standing committee of the 
Legislature having jurisdiction "over human resource matters 
on the activities of the Consumer Advisory 80ard established 
by the Pineland Consent Decree to oversee compliance with 
the terms of that decree. The COmmissioner or the 
commissioner's designee shall appear in person before the 
committee and shall provide the committee with the most 
recent annual audit of decree standards and the corrective 
action plans reguired by the audit. The members of the 
Consumer Advisory 80ard may attend the commissioner's 
presentation and provide an independent report of its 
activities to the COmmittee. 

2. Plan. The COmmissioner. through the bureau. shall 
prepare a plan, subject to the following prOVisions. 

A. The plan must indicate the most effective and efficient 
manner in which to implement services and programs for 
persons with mental retardation. while safeguarding and 
respecting the legal and human rights of these persons. 

8. The plan must be prepared once every 2 years and must be 
submitted to the joint standing committee of the Legislature 

Page 806-LR3l02(1) 

) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

having jurisdiction over human resource matters by no later 
than January 15th of every odd-numbered year. 

C. The joint standing COmmittee shall study the plan and 
make. rec?mmendations :0 the Legislature with respect to 
fundlng Improvements In programs and serVices to persons 
with mental retardation or autism. 

p. The p.lan must d:sqibe the system of mental retardation 
services In each reg1QP and statewide. 

E. The plan must include both existing service resources 
and deficiencies in the system of services. 

F. The plan must include a report on efforts to plan for 
and develQP social and habilitative services for persons who 
have autism and other pervasive developmental disord~rs, 

G. The plan must include an assessment of the roles and 
responsibilities of mental retardation agencies, human 
service agencies. health agencies and involved state 
departments and suggest ways in which these departments and 
agencies can better cooperate to improve the service 
systems. In particular, the plan must describe ways in which 
the department coordinates its services for adults with 
mental retardation or autism with the services offered by 
the pepartment of Children and Families for children with 
mental retardation or autism. 

H. The plan must be made public within the State in a 
manner that facilitates public involvement. 

r. The commissioner shall ensure that the development of 
the plan includes the participation of community mental 
retardation service providers, consumer and family grQUps 
and other interested persons or groups in annual statewide 
hearings. as well as informal meetings and work sessions. 

J. The COmmissioner Shall consider community serVice needs. 
relate these identified needs to biennial budget reguests 
and incorporate necessary service initiatives into a 
comprehensive planning document. 

CHAPTER 1805 

BUREAU RESPONSIBILITIES 

§18201. General responsibilities 
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The department shall carry out the purpos~s of this Part 
through the bureau. The bureau is responsible for: 

1. Services to adults. Providing services. directly or 
through contractors. to adults with mental retardation: 

2. Adult institutional programs. The supervision of adult 
mental retardation programs in the state institutions: 

3. Statewide system. The planning. promotion. coordination 
and development of a complete and integrated statewide system of 
mental retardation services: 

4. Liaison. Serving as liaison, coordinator and consultant 
to state departments in order to develop the statewide system of 
mental retardation services: 

5. Community-based services. Ensuring that adults with 
mental retardation residing in community residential facilities, 
including· nursing homes. boarding homes. foster homes. group 
homes or halfway houses licensed by the department are provided. 
to the extent possible. with residential aCCOmmodations and 
access to habilitation services appropriate to their needs: and 

6. Protective and supportive services. Providing 
protective and supportive services, in accQrdance with section 
18202. to incapacitated persons who. with some assistance. are 
capable of living and functioning in society. 

§18202. Protective and supportive services 

1. . Bureau au!;hority. The bureau may provide protective or 
supportive services in response to complaints concerning and 
requests for assistance from or· on behalf of all incapacitated 
persons under the following conditions. . 

A. Ex?ept for see~ing th: appointme~t.?f a guardian. 
protect~ve or support~ve serv~ces may be ~n~t~ated only: 

(1) With the acquiescence of the incapacitated person: 
.l!illl 

(2) After consultation. to the extent possible. with 
the family or the guardian of the incapacitated person. 

B. The role' of the bureau must be primarily that of 
supervision and coordination. 

2. P<!,Y!!!ent for services. Payment for services under this 
section is governed as follows. 
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A. The bureau may pay for protective and supportive 
services to incapacitated persons from its own reSQurces, by 
mobilizing available community resources or by purchase of 
services from voluntary or state agencies. 

B. To the extent that assets are available to incapacitated 
persons or wards. the cost of services must be borne by the 
estate of persons receiving the services. 

C. The department. through the bureau and its other agents. 
may receive as payee any benefits from social security. 
yeterans' administration, railroad retirement or any other 
like benefits paid on behalf of any incapacitated person. 
and shall apply those benefits toward the care and treatment 
of the incapacitated person. 

3. Rules. Adoption. amendment and appeal of rules undel;" 
this section are governed as follows. 

A. The bureau shall adopt rules governing the 
administratio'n of this section. in accordance with the Maine 
Administrative Procedure Act. Title 5. chapter 375. 

B. The bureau shall hold a public hearing before adopting. 
amending or repealing the rules. and shall give notice of 
the public hearing in accordance with the Maine 
Administrative Procedure Act. Title 5. chapter 375. 

§18203. Services for peQple with autism 

1. Intent. It is the intent Qf the Legislature that sQcial 
and habilitative services directed at adults with autism Qr Qther 
pervasive developmental disorders be developed and planned fQr. 
tQ the extent that resQurces pemiL by the department through 
the bureau. and that.sQcial and habilitative services directed at 
children with autism Qr other pervasive develQPmental disQrders 
be deve1Qped and planned for. tQ the extent that resQurces 
pemit. by the Department of Children and Families. 

2. Rules. The bureau 'shall adQPt rules gQverning the 
definitiQn Qf autism and Qther pervasive developmental disorders 
in accordance with the Maine Administrative Procedure Act. Title 
5. chapter 375. 

CHAPTER 18Q7 

RIGHTS OF PERSONS WITH MENTAL 
RETARDATION OR AUTISM 
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§I8l0I. Purpose 

It is the intent of the Legislature to guarantee individual 
dignity, liberty, pursuit of happiness and the protection of the 
civil and legal rights of persons with mental retardation or 
autism and to articulate rights of persons with mental 
retardation or autism, so that these rights may be exercised and 
protected. 

§18l02. Entitlement 

Each pe~son with mental retardation or autism is entitled to 
the rights enjoyed by citizens of the State and of the United 
States. unless some of these rights have been suspended as the 
result of court guardianship proceedings. 

" §I8l0l. Maximum independence 

The Legislature finds and declares that the rights of 
persons with mental retardation or autism can be protected best 
under a system of services that operates according "to the 
principles of normalization and full inclusion and that the 
State's System of s~rvices must operate according to these 
principles with the goals of: 

1. Community-based services. Continuing the development of 
community-based services that provide reasonable alternatives to 
institutionalization in settings that are least restrictive to 
the person receiVing services: and 

2. Independence and productivity. Providing habilitation, 
education and other training to persons with mental retardation 
or autism that will maximize their potential to lead independent 
and productive lives and that will afford opportunities to leave 
institutions. 

§I8304. Rights and basic protections of a person with mental 
retardation or autism 

A person with mental retardation or autism is entitled to 
the follow"ing rights and basic protections. 

1. Humane treatment. A person with mental retardation or 
autism is entitled to dignity, privacy and humane treatment. 

2. Practice of religion. A person with mental retardation 
or autism is entitled to religious freedom and practice without 
any restriction or forced infringement on that person's right to 
religious preference and practice. 
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l. Communications. A person with mental retardation or 
autism is entitled to private COmmunications, 

A. A person with mental retardation or autism is entitled 
to receive. send and mail sealed. unopened correspondence. A 
person who owns or is employed by a day facility or a 
residential facility may not delay. hold or censor any 
incoming or oUtgoing correspondence of any person with 
mental retardation or autism, nor may any such 
correspondence be opened without the consent of the person 
or the person's legal guardian, 

B. A person with mental retardation or "autism in a 
residential facility is entitled to reasonable opportunities 
for telephone communication. 

C. A person with mental retardation or autism is entitled 
to an unrestricted right to visitations during reasonable 
hours, except that nothing in this prOV*S1on permits 
infringement upon others' rights to privacy. 

4. Work. A person with mental retardation or autism 
engaged in work programs that require compliance with state and 
federal wage and hour laws is entitled to fair compensation for 
labor in compliance with regulations of the United States 
Department of Labor. 

5. Vote. A person with mental retardation or autism may 
not be denied the right to vote for reasons of mental illness. as 
provided in the Constitution of Maine. Article II. Section 1-
unless under guardianship. 

6. Personal property. A person with mental retardation or 
autism is entitled to the possession and use of that "person's own 
clothing. personal effects and money. except that. when necessary 
to protect the person or others from imminent injury. the chief 
administrator of a day facility or a residential facility may 
take temporary custody of clothing or personal effects. which the 
administrator shall immediately return when the emergency ends. 

7. Nutrition. A person with mental retardation or autism 
in a residential facility is entitled to nut~tious ~n 

adequate quantities. and meals may not be withheld for 
disciplinary reasons. 

8. Medical care. A person with mental retardation or 
autism is entitled to receive prompt and appropriate medical and 
dental treatment and care for physical and mental ailments and 
for the prevention of any illness or disability. and medical 
treatment must be consistent with the accepted standards of 
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medical practice in the community, unless the religion of the 
person with mental retardation or autism so prohibits, 

A, Medication may be administered only at the written order 
of a physician, 

B. Medication may not be used as punishment, for the 
convenience of· staff, as a SUbstitute for a habilitation 
plan or in unnecessary or excessive quantities. 

C. Daily notation of medication received by each person 
with mental retardation or autism in a residential facility 
must be kept in the records of the person with mental 
retardation or autism. 

D. Periodically, but no less frequently than eyery 6 
months, the drug regimen of each Derson with mental 
retardation or autism in a residential facility must be 
reyiewed by the attending physician or other appropriate 
monitoring body, consistent with appropriate standards of 
medical practice. 

E. All prescriptions must haye a termination date. 

F. Pharmacy seryices at each residential facility operated 
by the department must be directed or superyised by a 
professionally competent pharmacist licensed according to 
the provisions of Title 32, chapter 41. 

G. Prior to instituting a plan of experimental medical 
treatment or carrying out any' surgical procedure, express 
and. informed consent must be obtained from the person with 
mental retardation or autism, unless the person has been 
found to be legally incompetent. in which case the person's 
guardian may consent. 

(1) Before making a treatment or surgical decision, 
the person must be giyen information, inCluding, but 
not limited to, the nature and consequences of the 
procedures, the risks, benefits and purposes of the 
procedures and the ayailability of alternate procedures. 

(2) The person or, if legally incompetent, that 
person's guardian may withdraw express and informed 
consent at any time, with or without cause, before 
treatment or surgery .. 

H. Notwithstanding the absence of express and informed 
consent, emergency medical care or treatment may be proyided 
to any person with mental retardation or autism who has been 
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injured or who is suffering from an acute illness, disease 
or condition if delay in initiation of emergency medical 
care or trEiatment would endanger the health of the person. 

I. Notwithstanding the absence of express and informed 
consent, emergency surgical procedures may be proyided to 
any person with mental retardation or autism who has been 
injured or who is suffering from an acute illness, disease 
or condition if delay in initiation of emergency surgery 
would substantially endanger the health of the person. 

9. Sterilization. A person with mental retardation or 
autism may not be sterilized, except in accordance with chapter 
~ 

10. Social activity. A person with mental retardation or 
autism is entitled to suitable opportunities for behayioral and 
leisure time activities that include social interaction. 

11. Physical exercise. A person with mental retardation or 
putism is entitled to opportunities for pppropripte physicpl 
exercise, including the use of pyailable indoor and outdoor 
facilities and equipment. 

12. Discipline. Discipline of persons with mentpl 
retardation or autism is governed as follows. 

A. The chief administratiye officer of each facility shall 
prepare a written statement of policies and procedures for 
the control and discipline of persons rece1v1ng services 
that is directed to the goal of maximizing the growth pnd 
development of persons receiving services. 

(I) Persons receiying services are entitled to 
participate, as appropriate, in the formulption of the 
policies pnd procedures. 

(2) Copies of the statement of policies and procedures 
must be given to each person receiving services and, if 
the person has been adjudged incompetent, to that 
person's parent or legal guprdian. 

(3) Copies of the stptement of policies pnd procedures 
must be posted in epch residential and dpy facility. 

B. Corporpl punishment or any form of inhumane discipline 
is not permitted. 

C. Seclusion is not permitted. 
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13. Behavior modification. Behavior modification of 
persons receiving services is governed as follows. 

A. A person receiving services may not be subjected to a 
treatment program to eliminate bizarre or Unusual behavior 
without first being examined by a physician to rule out the 
possibility that the behavior is organically caused. 

B. Treatment programs involving the use of noxious or 
painful stimuli may be used only to correct behavior more 
harmful to the person receiving services than is the 
treatment program: 

(1) On the recommendation of a physician or 
psychologist: and 

(2) With the approval, following a case-by-case 
review, of the chief administrative officer of the 
residential facility and an advocate of the department. 

14. Physical restraints. Persons with mental retardation 
or autism are entitled to be free from physical restraints, which 
include totally enclosed cribs and barred enclosures, but 
physical- restraints may be employed only in emergencies to 
protect the person from imminent injury to that person or others, 

:'-', 

A. Physical restraints may not be used as punishment. 
the convenience of the staff or as a substitute for 
habilitatiye services. 

B. Physical restraints may impose only the least possible 
restrictions consistent with their purpose and must be 
removed when the emergency ends. 

C. Physical restraints may not cause physical injury to the 
person receiving services and must be designed to allow the 
greatest possible comfort. 

D. Mechanical supports used in normative situations to 
achieve proper body position and balance are not considered 
restraints, but mechanical supports must be prescriptively 
designed and applied under the supervision of a qualified 
professional with concern for principles of good body 
alignment, circulation and allowance for change of position. 

E. Daily reports on the use of restraints must be made to 
the appropriate chief administrative officer of the facility. 
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(1) The reports must summarize all cases inVOlving the 
use of restraints, the type of restraints used, the 
duration of usage and the reasons for the usage. 

(2) A monthly summary of the reports mus t be relayed 
to the Office of Advocacy. 

15. Records. -All records of persons receiving services are 
confidential as provided in section 701. 

A. The person with mental retardation or autism or, if the 
person is incompetent, a parent or guardian is entitled to 
have access to the records upon request. 

B.' The commissioner is entitled to have access to the 
records of a day facility or a residential facility if 
necessary to carry out the statutory functions of the 
COmmissioner's office. 

§18305. Violations 

1. Report and investigation. Any alleged violation of the 
rights of a person receiving services who is an adult must be 
reported immediately to the Office of Advocacy of the department 
and to the Attorney General's office. Any alleged violation of 
the rights of a person receiving services who is a child must be 
reported immediately to the Office of the Advocate in the 
Department of Children and Families and to the Attorney General's 
~ 

A. The Office of' Advocacy shall conduct an investigation 
pursuant to section 301 of each allegation it receives. The 
Office of the Advocate in the Department of Children and 
Families shall conduct an investigation pursuant to section 
Title 22-A, section 2208 of each allegation it receives. 

B. The Office of Advocacy shall submit a written report of 
the findings and results of each investigation it conducts 
to the chief administrative officer of the facility in which 
the rights of the pe~son receiving services were allegedly 
violated and to the commissioner within 2 working days after 
the day of the occurrence or discovery of the alleged 
incident. The Office of the Advocate shall submit a written 
report of the findings a~d results of each investigation it 
conducts to the chief administrative officer of the facility 
in which the rights of the person receiving services were 
allegedly violated and to the Commissioner of Children and 
Families within 2 working days after the day of the 
occurrence or discovery of the alleged incident. 
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2. Civil liability. Any person who violates or abuses any 
rights or privileges of persons receiving services granted by 
this chapter is liable for damages, as determined by law. 

A. Civil damages may be awarded for negligent or 
intentional violations of this chapter. 

B. Good-faith compliance with the provisions of thfs 
chapter in connection with evaluation. admission. 
habilitation programming. education. treatment or discharge 
of a person receiving services is a defense to a civil 
action under this chapter. 

3. Prohibited acts: penalty: defense. A person is guilty 
of violation of the rights of a person with mental retardation or 
autism. i.f the I?erson' intentional.ly. violates or abuses any rights 
or pr1v1leges of I?ersons rece1v1ng services granted by this 
chal?ter. 

A. Violation of the rights of a I?erson with mental 
retardation or autism is a Class E crime. 

B. Good-faith coml?liance with the I?rovisions of this 
chapter in connection with evaluatiOn, admission, 
habilitation I?rogramming. e.ducat~on. treatment or discha~ge 
of a person receiving serV1ces 15 a defense to prosecut10n 
under this chal?ter. 

§l8306. Notice of rights 

The commissioner shall I?rovide a written cOI?Y of this 
chal?ter 'and of section 701 to each person receiving services and, 
if the I?erson receiving services has been adjudged incoml?etent. 
to the I?arent or guardian of the person receiving services. 

1. Prompt notification. 
must be I?roml?t1y informed in 
legal rights. 

Each person receiving services 
clear language of that person's 

2. Posting reguirement. A cOI?Y of this chal?ter must be 
I?osted in each residential and day facility. 

§l8301. Government 

Upon request of a person receiving services, the chief 
admin"iljtrative officer of a residential facilit;y shall initiate 
and develop a program of government to hear the views and 
rel?resent; the int;erests of all I?ersons receiving services at; the 
facility. 
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1. Composition. The government; of the ]?ersons receiving 
services must be comprised of residents elected by ot;her 
resident;s and st;aff advisors skilled in the administration of 
community organizations. 

2. Duties. The government of t;he I?ersons receiving 
services shall work closely with the bureau and the Office of 
Adyocacy t;o promote't;he interest;s and welfare of all residents in 
the facility. 

CHAl'TER 1809 

SERVICES FOR PERSONS WITH MENTAL RETARDATION 

SUBCHAPTER I 

COMMUNITY-BASED SERVICES 

§l840l. Purpose 

The purpose of this subchal?ter is to assist in t;he 
est;ablishment and eKl?ansion of community-based mental retardation 
services and I?rograms for ]?ersons with mental retardat;ion 
residing in the community and in privately ol?erated residential 
facilities. 

§18402. Commissioner's duties 

The cQmmissionershall: 

1. Community' participat;ion. Encourage I?ersons in local 
communities to I?art;icil?ate in the I?roV1S10n of supportive 
services for persons with mental retardation, so that persons in 
the community have a better understanding of the need for those 
services; 

2. Financial assistance. When offering assistance t;o 
community-based I?rog'aros, follow the procedures set forth in this 
subchal?ter: and 

3. Rules. Adopt rules, according to the Maine 
Administ;rative Procedure Act. TiUe 5, chapt;er 375, relating to 
the admi~ist,ation of the services authorized by this subchapter. 

§18403. Commissioner's pOwers 

The COmmissioner may: 

1. Financial aid. Allocate money for the develo]?ment; .of 
grou]? homes, cal?ital construction. I?urchase of buildings. 
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supportive services and for other activities, but only those 
applicants for funds whose programs provide for adequate 
standards of professional service qualify for funds from the 
department: 

2. Services and programs. Provide and help finance mental 
retardation services and programs throughout the State for 
persons with mental· retardation residing in the community and in 
privately-owned residential facilities: 

3. Cooperation. Cooperate with other state agencies, 
municipalities, other governmental units, unincorporated 
associations and nonstock corporations in order to provide and 
help finance services and programs for persons with mental 
retardation: 

4. Available funds. Receive and use for the purpose of 
this subchapter money appropriated by the State, grants by the 
Federal Government, gifts from individuals and money from any 
other sourceS; and 

5. Transitional services coordinatioD projects. 
Participate in the coordination of services for persons with 
mental retardation with local transitional services coordination 
projects for handicapped youths, as established in Title 20 ,,-, 
chapter 308, assigning appropriate regional staff and resources 
as available and necessary in each region to be served by a 
project. 

§18404. Municipalities and other governmental units 

1. Authorization. A municipality or other governmental 
unit. such as a county, school district or health district. 
through its local board of health or other town or governmental 
agency approved by the commissioner. may adopt and carry out a 
program of mental retardation services established or approved by 
the commissioner and appropriate money for that purpose. 

2. Joint ventures. A municipality or other governmental 
unit may join with another municipality or governmental unit to 
carry out such a program. 

3. Grants. Upon application to the department by a 
municipality or other governmental unit. the cqmrnissioner may 
grant to the applicant money to be used for carrying out its 
mental retardation services, including any necessary capital 
expenditures or purchase of buildings. 

§18405. Nongovernmental units 
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1. Department grants. Upon application to the department 
by an unincorporated association or nonstock corporation 
organized for the improvement of community health and welfare, 
the commissioner may grant to the applicant money to be used for 
carrying out its mental retardation services. including any 
necessary capital expenditures or purchase of buildings. 

2. Bureau grants. The bureau may make grants to nonprof~ 
corporations for amounts that are reasonable, relative to the 
quantity and quality of services to be provided by the grantee. . 

A. The bureau may request a display of effort on the part 
of the grantee that appropriate local governmental and other 
funding sources have been sought to asSist in the financing 
of the services for which the bureau is making the grant. 

D. The bureau shall consider the ability of the 
municipality or governmental unit to support the mental 
retardation services, as reflected by the State's evaluation 
of the component communities. 

C, In making grants to unincorporated associations or 
nonstock corporations. the bureau shall take into account 
all income and resources. 

§18406. Fees 

1. Authority. Fees may be charged for services provided 
directly to individuals by any program authorized by the 
department. if the individual is financially able"to pay. 

2. Use. Fees received by a municipality. governmental 
unit. unincorporated association or nonstock corporation must be 
used by each entity in carrying out its programs approved under 
this subchapter. 

§18407. Contingency fund 

The bureau shall establish a contingency fund for use by 
community-based intermediate care facilities for persons with 
mental retardation and persons rece~y~ng services residing in 
licensed boarding Qr foster homes or intermediate care facilities 
or participating in appropriate day treatment programs. This 
fund must be used in accordance with the following provisions. 

1. Approval Of disbursements. Disbursements must be 
approved by the commissioner or the commissioner's designee. 

2. List of approved usages. The commissioner or the 
commissioner'S designee and representatives of community-based 
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facilities shall develop a list of approved usages of contingency 
funds. Approved usages of contingency funds must include. but 
are not limited to. the following: 

A. Payment for special client assessment and treatment 
services not reimbursed through the principles of 
reimbursement for intermediate care facilities for persons 
Hith mental retardation: 

B. Payment for special client needs. such as eyeglasses and 
Hheelchairs and nonreimbursable medications: or 

C. Payment for special staff needs to ensure appropriate 
client treatment. 

3. Disbursement not to be ;wproved. No disbursement for 
client needs may be approved for any service or activity unless 
it is recommended by an interdisciplinary team or necessary to 
comply Hith rules or regulations, No disbursement may be made 
unless evidence is provided that the expense is not reimbursable 
by Medicaid. It is the intent of the Legislature that the 
contingency fund established in this section be the funding 
source of last resort." 

§18408. Habilitation and vocational rehabilitation services 

1. Habilitation services. The department. through the 
bureau. and the Department of Education. through the. Bureau of 
Rehabilitation. shall provide. to the extent of the resources 
available. habilitation and vocational rehabilitation services. 
defi~ed ill; Titl~ 22.· section 30,54,' subsection 8: and any other 
serV1ce. 1nclud1ng. but not l1m1ted to. supported employment 
including work in rehabilitation facilities and work centers. as 
defined in Title 5. chapter 155. subchapter II: job coaching: 
transportation, recreational and leisure services; and respite or 
day programs deSigned, ~n consu~tation with a~ interdisciplinary 
team to persons recel.y~n9 sery1ces when serY1ces are otherwise 
not obtainable. in the following order of priority. 

A. Those persons receiving services whQ are liVing at home 
or in unsubsidized foster care who are 20 years of age or 
older and under 26 years of age and who are not receiving 
any· day program have first priority. 

B. All other persons receiving services who are 20 years of 
age or older and under 26 years of age and who are not 
receiving an appropriate day program have 2nd priority. 

2. Payment for service. The bureau shall establish a 
voucher system to allow the interdisciplinary team to incorporate 
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only those serVices determined critical and otherHise unavailable 
into a program. including work. habilitation and other services 
designated in subsection L when appropriate. The bureau shall 
establish a limit on the amount of transitional services 
available to an individual under this section. 

3. Continuation. Notwithstanding subsection L any person 
served under 'this program prior to thai; person' s 26th bi rthday 
must be alloHed to continue to receive services through the 
voucher system established by SUbsection 2. 

4. IntercUsciplinaJ;y team. For purposes of this section. 
an interdisciplinary team includes the person receiving Services 
and a member of the person's family or the guardian of the person 
receiving services. 

5. Rules. The bureau shall adopt rules in accordance with 
the Maine Administrative Procedure Act to implement this.section. 

SUBCllAP'IER II 

STATE-OPERATED FACILITIES 
FOR PERSONS WITH MENTAL RETARDATION 

§18451. Maintenance of facilities 

The department shall maintain the foUOHing 2 residential 
facilities for the care and treatment of persons with mental 
retardation: 

1. Pineland Center. Pineland Center: and 

2. Aroostook Residential Center. Aroostook Residential 

§18452. Pineland Center 

1. Establishment. There is established the Pineland Center 
at New Gloucester in Cumberland County. which: 

A. Must be maintained for the training. education. 
treatment and care of persons with mental retardation: and 

B. May be maintained for the training. education. treatment 
and care of persons between the ages of 3 and 16 who are 
mentally ill. 

2. Applicable laws. The provisions of chapter 1811. in all 
relevant aspects. apply to the mentally ill persons described in 
subsection I. paragraph B. 
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3. Superintendent. The chief administrative officer of the 
Pineland Center is the superintendent. 

A. The commissioner shall. with the adyice of the Maine 
Adyisory Committee on Mental Retardation. appoint and set 
the salary for the superintendent. 

B. The appointment' is for an indefinite term and until a 
successor is appointed and qualified. The superintendent 
seryes at the pleasure of the commissioner. 

C. In making the appointment. the commissioner and the 
Committee shall giye due consideration to the appointee' s 
qualifications and experience in mental retardation matters. 

D. In order to qualify for appointment as superintendent. a 
person must have sufficient training and experience to deal 
with the problems of persons with mental retardation, and 
must be either a psychiatrist, hospital administrator. 
psychologist or a person with a master' s degree in 
education, social work, public administration, public health 
or rehabilitation. 

4. Duties of the superintendent. The superintendent: 

A. Is responsible for the training, education, treatment 
and care of all persons receiyed into Pineland Center: 

B. Is responsible for the diSCharge of all persons, except 
those placed in Pineland Center under Title 15, section lQl 
or ·103: and 

C. Has direct supernslOn, management and control of the. 
grounds, buildings, property, officers and employees of 
Pineland Center, subject to the approyal of the director. 

§ 18453. Mental Retardation Trainer Apprenticeship Program 

A Mental Retardation Trainer Apprenticeship Program is 
established at the Pineland Center to proyide education and skill 
development for direct care staff to allow them to become 
knowledgeable and experienced in the mental retardation' field. 
This program must be designed to proyide indiyiduals with 
sufficient knowledge to work as paraprofessionals in a multitude 
of disciplines, including. but not limited to, physical therapy, 
occypational therapy, recreation therapy and speech therapy. 

§18454. Pineland Center Board of Visitors 
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1. Members. The Goyernor shall appoint a board of 5 
yisitors. as aythodzed by Title 5. section 12004-1. sybsection 
60-A, for Pineland Center. 

A. The term of the yisitors is for one year. 

B. Visitors are eligible for reappointment at the 
expiration of their terms. 

C. No member of the Legislatyre may serye as a yisitor. 

D. Visitors are entitled to reimbursement for expenses 
according to the proyisions of Title 5. chapter 379. 

2. Powers. Visitors may inspect Pineland Center and may 
make reCOmmendations on the management of the institution to the 
commissioner. the director and the superintendent. 

3. Dyties. The board of yisitors has the following dyties. 

A. The board of yisitors shall send copies of all 
reCOmmendations to the members of the joint standing 
committee of the Legislatyre haying jyrisdiction oyer human 
resource matters. 

B. The board of yisitors shall appear before the joint 
standing committee of the LegiSlature haying jyrisdiction 
over human resource matters upon request. 

§18455. Aroostook Residential Center 

1. Establishment. There is established th~ Aroostook 
Residential Center at Presgye Isle in Aroostook County. which: 

A. Myst be maintained for the training, education, 
treatment and care of persons with mental retardation: and 

B. May proyide liying aCCOmmodations for persons with 
mental retardation in. order that they may attend educational 
and training programs. 

2. Center director. The chief administrative officer of 
the Aroostook Residential Center is called the center director. 

A. The cojnmissioner shall. with the adyice of the Maine 
Adyisory Committee on Mental Retardation, appoint and set 
the salary for the center director. 
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B. The appointment is for an indefinite term and until a 
successor is appointed and qualified. The center director 
serves at' the pleasure of the commissioner t 

C. In order to qualify for appointment as the .center 
director. a person must have sufficient education and 
experience to administer a facility pro·viding services to 
persons with mental retardation. 

3. Duties of the center director. The center director: 

A. Is responsible for the training. education. treatment 
and care of all persons received into or receiving services 
from the Aroostook Residential Center: 

B. Is responsible for the discharge of all persons received 
into the Aroostook Residential Center: and 

C. Has direct supervision. management and control of the 
grounds. buildings. property. officers and emplQyees of the 
ArQQstoQk Residential Center. subject to the apprQval of the 
director. 

CHAPTER 1811 

PROCEDURES FOR OBTAINING MENTAL RETARDATION SERVICES 

SUBCHAPTER I 

PROCEDURES GENERALLY 

§18501. DefinitiQns 

As used in this chapter. unless the cQntext Qtherwise 
indicates. the fQIIQwing terms have the fQIIQwing meanings. 

1. Advocate. "Advocate" means a person: 

A. Who is familiar with the prQcedures invQlved bQth in 
admitting persQns with mental retardation to a facility and 
in providing services to those persons: and 

B. NhQ is capable Qf advocating solely Qn behalf Qf a 
person with mental retardatiQn. 

2. Client. "Client" meanS a person asking the department 
for mental retardatiQn services or the persQn .fQr whQm thQse 
services are asked. 
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3. CoIm1unity. "CQrnmunity" means the munlci);!ality or Qther 
area in which the client resides when applying for services. 

4. Comprehensive evaluation. "Comprehensiye evaluation" 
means a cQmprehensive set Qf evaluations that; 

A; Results in the distinguishing of mental retardation frQm 
other conditions; 

B. Determines the severity Qf disability resulting frQm 
mental retardatiQn and Qther conditiQns: and 

C. Estimates the degree to which mental retardation and 
other conditiQns can be ameliorated. 

5. Facility. "Facilitv" means a residential facility 
operated by the department fQr persQns with mental retardatiQn. 

6. Interdisciplinary team. "Interdisciplinary team" means 
a team Qf persQns. including at least one prQfessiQnal. that is 
established and conducted in accQrdance with prQfessiQnal 
standards for the purpose of evaluating clients with mental 
retardation and reCOmmending services for them, 

7. Likelihood of serious harm. "Likelihood of serious 
harm" means: 

A. A substantial risk Qf physical harm to self as 
manifested by evidence of recent threats Qf. Qr attempts Qf, 
suicide or seriQus bodily harm to self. and after 
cQnsideratiQn Qf less restrictive treatment settings and 
modalities. a determination that cQmmunity resQurces fQr the 
person's care and treatment are unavailable: 

B. A substantial risk of physical harm to Qther persQns as 
manifested by recent evidence of violent behavior or recent 
evidence that Qthers are placed in reasQnable fear of 
serious physical Qr emotiQnal harm to them and. after 
consideration of less restrictive treatment settings and 
mQdalities. a determination that cQmmunity resources for the 
person's care and treatment are unavailable: or 

C. A reasonable certainty that severe physical Qr mental 
impairment Qr injury will result tQ the persQn with mental 
retardation as manifested by recent evidence Qf the persQn's 
actiQns Qr behaviQr that demonstrates the persQn's inability 
tQ avQid or prQtect the self from· that impairment Qr injury 
and, after cQnsideratiQn Qf less restrictive treatment 
settings and modalities. a determination that suitable 
community resources for the persQn's care are unavailable. 
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B. Person in need of institutional services. "Person in 
need of institutional seryices" means a person who, because Qf 
mental retardation and other severely disabling conditions. is 
unable to provide self-care and to avoid or protect the self from 
severe physical or psychological impairment. and who needs 
habilitation in an institutional setting designed to improve the 
person's ability to provide self-care and self-protection. 

9. Prescriptive program plan. "Prescriptive program plan" 
means a detailed written plan. formulated by an appropriately 
constituted interdisciplinary team. outlining a person with 
mental retardation's specific needs for education, training, 
treatment and habilitation services. along with the methods to be 
utilized in prOViding treatment. education and habilitation to 
the person. 

10. Professional. "Professional" means: 

A. A person possessing appropriate licensure. certification 
or registration to practice the person's discipline in the 
State: or 

B. Where licensure. certification or registration is not 
required. a person possessing a master's degree in the 
appropriate discipline or a per:son possessing a bachelor's 
degree in the appropriate discipline and 3 years' exper ience 
in treating persons with mental retardation or 3 years' 
experience in a related human services field. 

11. Service plan. "Service plan" means an annual written 
plan for' the delivery and coordination of specific services to a 
client when the following conditions exist: 

A. The client or guardian has waived the prescriptive 
program plan process: 

B. The prescriptive program plan process unnecessarily 
restricts the client's own ability to make decisions: 

c. Another type of formal written program plan exists: or 

P, The client has either a single service need or routine 
service coordination needs. 

12. Service agreement. "Service agreement" means a written 
form in which the persons designated in section 18555 agree to 
the type of services and programs for and the manner of providing 
services to the client. 
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§lB502. Procedure policies 

1. Steps. It is the policy of the State that. in order to 
ensure that persons with mental retardation receive needed 
services. to the extent possible. the following steps must be 
taken for each person found by the department to have mental 
retardation and to need services: 

A. An assessment of the person's needs: 

B. The development of a plan for the delivery and 
coordination of services to the person through a: 

(1) Prescriptive program plan: 

(2) Service plan: or 

(3) Both: 

C. A determination of the suitability and quality of needed 
services that are available to the person. first in the 
community and 2nd in a facility: and 

D. To the extent possible. obtaining high quality and 
suitable services for the person. 

2. Persons involved with procedures. It is the policy of 
the State that; 

A. To the extent possible. the person with mental 
retardation and the person's guardian or next pf kin be 
involved with the steps specified in subsection 1: and 

B. An advocate be available to the person with mental 
retardation throughout the steps specified in subsection 1. 

§lB503. Adyocate 

1. Entitlement. EaCh client who receives services undlu: 
subchapter II or III is entitled to have access to an advocate. 

2. List. The commissioner shall develop a list of 
advocates for each region. 

§18504. Notice 

The commissioner shall provide the client. if the client is 
competent. the client's next of kin Or guardian. if any exists. 
and the client's advocate with timely written notice in advance 
of procedures and actions to be taken with respect to the 
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development. implementation and asSessment of prescriptive 
program plans. 

§18505. Correspondence and reports 

The commissioner shall provide the client, if the client is 
competent, the client's next of kin or legal guardian, if any 
exists, and the client's advocate with access to copies of 
correspondence and reports concerning the client, in accordance 
with section 701. 

§18506. Rules 

1. Duty. The commissioner shall adopt rules in apcordance 
with Title 5, chapter 375 for the effective implementation of 
this chapter. 

2. Requirements. The rules must include, but need not be 
limited to, information on: 

A. The membership, functions and procedures of the 
interdisciplinary teams: 

D, The procedures to be used in developing prescriptive 
programs and service agreements: 

C, The rights of clients while at a facility or while in 
departmental programs: and 

D. The rights and procedures for administratiye reyiew if 
there is dissat'isfaction with any step of the process of 
receiving services specified in this chapter or if there is 
~rieyance ans1ng during the course of yoluntary 
admission ' to or treatment in any facility, including, 
proyisions for the deyelopment of regional committees to 
review any grievance or dissatisfaction, 

3. Review. The joint standing committee of the Legislature 
having juriSdiction over human resource matters shall reyiew all 
rules adopted by the 'department pursuant to this chapter by nQ 
later than March of each year. 

SUBCHAPTER II 

PRELIMINARY PROCEDURES 

§18551. Application an9 preliminary procedures 
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I, APplication,' An application for mental retardation 
services, on a form proyided by the commissioner, must be 
initiated at or referred to a regional office of the bureau. 

2. Prelimina,;y procedures. Within 10 work days from the 
day of application, the department shall: 

A. Observe the client in the clientls current environment: 

D. Obtain a brief family suryey: 

C. Make a preliminary assessment of the client's abilities 
and needs and of the releyant seryices presently ayailable 
to the client: and 

D. Ensure the client's access to an adyocate throughout the 
process of mental retardation services under subchapters II 
and III. 

§18552, Evaluation 

After completing the tasks specified in section 18551. the 
commissioner shall immediately cause to be conducted a 
comprehensive evaluation of the client, including a consideration 
of physical, emotional, social and cognitiye factors. 

1. Location. The comprehensive eyaluation must be 
conducted locally, except where resources reguired to carry out 
the eyaluation are not ayailable. 

2. Comprehensiye eyaluatioD. The comprehensive evaluation 
must be conducted by a person who is a licensed "physician, 
licensed clinical psy~h~logist or lic?nsed ~sycholog~cal e~aminer 
and who has had tra1n1ng and expenence 1n the d1agnOS1S and 
treatment of persons with mental retardation. 

§18553, Report 

Within 30 days of the day of the application made under 
section 18551. the department shall obtain a report of the 
comprehensive eyaluation, that must state specifically in the 
report whether the client has mental retardation. 

1. Client does not have mental retardation. If the 
comprehensive eyaluation concludes that the client does not haye 
mental retardation, the department shall deny the application for 
services, care and treatment, but shall make appropriate 
referrals in cases where clear needs of the client exist. 
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Z. Client does have mental retardation. If the 
comerehensive evaluation concludes that the client does have 
mental retardation and needs services: 

A. 'The department, through a regional office. shall develop 
a prescrietive erogram plan or service elan, or both: and 

B. If a prescriptive program plan is to be develQped. the 
department. thrQugh ,the interdiscipli,nar,y team, shall 
develop and begin to 1IDelement a prescr l.ptl.Ve program plan 
for the client within 60 days Qf the application made under 

'section 16551. 

§16554. Prescriptive program plan 

1. Individually tailored plan. Each prescriJ;,tive prQg= 
'plan, "!ust be, ~n?ividually, tailored to the client's age, sex, 
~d1t1Qn, ab111t1es, exper1ences and needs. 

2. Contents of plan. Each erescrietive program elan must: 

A. Pefine the erojectiQn of client growth and needs without 
regard tQ service availability: 

B. Define habilitatiQn goals and Qbjectives fQr the client 
with regard to service availability; 

C, Define necessary services tQ meet the client's 
habilitation gQals and Qbjectives: 

D. RecQmmend the Qetimal course Qf action: and 

E. Include elans for the active and continued exelQration 
Qf suitable program alternatives based Qn client need. 

3. ImplementatiQn. ImelementatiQn Qf all earts of a 
erescrietive prQgram plan must Qccur at the earliest eQssible 
time and are gQverned by sectiQn 18555. subsection 4. 

4. Agreement. All parts of a prescriptive program elan 
must be agreed to, prior to imelementation, by the client, if the 
client is able.·and by thp. np.xt of kin or leaal auardian. if that 
person exists and is available. 

5. Recommendations of plan. Each erescrietive program elan 
must recommend that the client be admitted to a facility. receive 
services in the community under the sueervisiQn Qf, a regional 
office or cease to receive services frOID the department. 
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6. Recommendation of admission. If admission to a facility 
is recQmmended by an interdisciplinary team. the erescriptive 
program elan must include the following; 

A. A written report preeared by the interdiscielinary team 
supeorting the follQwing conclusions; 

(1) The client has mental retardation: 

(2) The client reguires treatment, education and 
habilitation of an intensive nature; 

(3) The client can benefit from erograms at the 
facility; and 

(4) lIPeroeriate B(Qgrams for treatment, educatiQn and 
habilitatiQn are not eresently available in the 
community or the facility is the treatment setting of 
the client's choice: 

B. Plans fQr preearing the client fQr admission, including, 
unless specifically contraindicated, a preadmission Visit to 
the facility; and 

C. Plans tQ facilitate, at the earliest eQssible time, the 
client's return tQ the community. 

7. Major changes. Any majQr changes in a client t s 

prescriptive erogram elan may be made Qnly in accQrdance with 
sectiQn 18555. subsection 6. 

§IB555. Service agreements 

1. Service agreement required. Each erescrietive erogram 
plan must be carried Qut eursuant tQ a written service agreement. 

2. Signatures. Each service agreement must be signed and 
dated by at least: 

A. The client, if the client is able; 

B. The client's guardian or next of !cin. if that eersoll 
exists and is available; 

C. A client adVQcate, if the client has nQ guardian; 

D. The individual erogram elan coordinator of the 
interdisciplinary team that· developed the indiVidual erogram 
plan for the client; 
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E. The chief administrative officer of the appropriate 
regional office. if a client is being admitted to or 
discharged from a facility or if a client is under the 
superyision of the regional office: 

F. The chief administrative officer of the facility or the 
chief administrative officer's agent. if a client is being 
admitted to. treated in or discharged from a facility: and 

G. The chief administratiye officer. or the chief 
administratiye officer's agent. of other public or private 
agencies or groups that agree to provide services to the 
~ 

3. Contents. Each service agreement must include at least 
the following information. 

A. It must specify the respective responsibilities. where 
applicable. of the client. the family or guardian of the 
client. the regional office. the facility. and each public 
and priYate agency that intends to provide services to the 
~ 

B. It must identify by job classification or other 
description each individual who is responsible for carrying 
out each part of the prescriptive program plan. 

c. It must specify the date on which the review required in 
subsection 5 will occur. 

4. Implementation of prescriptiye program plan. 
Implementation of a prescriptive program plan is governed as 
follows. 

A. No part of a prescriptive program plan may be 
implemented until each person required to sign the seryice 
agreement under subsection 2 has signed it. except that if a 
client is to be admitted to a facility. the seryice 
agreement need not be completed until 5 days after the date 
of admission. 

B. Any existing prescriptiye program plan is considered to 
be in effect until all persons required to sian under 
subsection 2 have signed the new service agreement. 

C. No prescriptive program plan may be in effect longer 
than one year· and 2 weeks from the day on which the last 
person signed the seryice agreement for the plan. 

Page 832-LR3l02(1) 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

5. Reyiew. At least 30 days prior to the termination of a 
service agreement, an interdisciplinary team shall meet to assess 
the present prescriptive program plan and. if further services 
are recommended, to prepare a new plan. 

6. Amendment. Any major changes in a client's prescriptive 
program plan may occur only after the service agreement has been 
amended and signed by the persons specified in subsection 2. 

SUBCHAPTER III 

ADMISSIONS TO FACILITIES 

§18601. Preadmission visit 

Any client may be detained by a facility up to 48 ho~ 
. the purpose of the detention is a preadmission visit solely to 
obserye and evaluate the client. 

§18602. Voluntary admissions 

1. Respite care. Respite care may be proyided to any 
client by a facility without full compliance with the procedures 
for admission by judicial certification under section 18651. if 
it is recommended by an interdisciplinary team and a service 
agreement has been completed. 

At The purpose of the respite care is evaluation, dia~nosis 

or other clearly stated and broadly defined therapeutic 
purposes of the client or the client's family. 

B. Respite care may be provided, upon application to a 
regional office of the bureau by the client. guardian or 
parent. for not more than 21 days at a time and not more 
than 60 days during any 12-month period. 

C. Continuing placement in the facility beyond the time 
periods stated in paragraph B, if indicated, may be 
accomplished only upon full compliance with procedures 
described by this chapter. 

2. Regular admissioD. A client may be admitted for 
extended treatment and care if the following steps have been 
complied with. 

A. An application for admission has been made by the 
client. a representative of the client' s choice. the 
client's guardian. the client' s next of kin or any other 
responsible person. 
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B. The director of a regional office or the regional 
director's designee has certified that the regional director 
believes that the compelling needs of the client are not 
being met and has stated the factual basis of that belief. 

C. An initial prescriptive program plan has been developed 
according to section 18554. 

Dr The requirements of informed consent under subsection 3 
or of jUdicial certification under section 18651 have been 

Wk 

3. Admission by infOrmed consent. The client may be 
admitted to a facility by informed consent if the chief 
administrative officer of the facility or the chief 
administrative officer's designee has determined that: 

A. The client has been informed of and understands both the 
nature, purpose and proposed duration of the admission, and 
the provisions of section 18702 regarding the client's right 
to leave and the limitations on that right: and 

B, The Client voluntarily consents to the proposed 
admission. 

4. Medical admission to the Benda Hospital at Pine1ang 
Center. Any person with mental retardation requiring medical or 
dental treatment, including post-operative care, may be admitted 
to the Benda Hospital only if, and as long as, a signed consent 
to admission is given and remains unrevoked by the client. a 
parent or a legal guardian. 

A. The consent is consent to admission only, 

B. The consent is not a SUbstitute for informed consent 
under subsection 3, 

§18603. Invo1unta~ admissions 

1. lldmisSioD by judicial certification or judicial 
commitment. If the chief administrative officer of a facility or 
the chief administrative officer's designee has determined that 
the client is not capable of g1v1ng informed consent to 
admission, a client may be admitted for extenged care and 
treatment only after judicial certification under section 18651 
or after iudicial commitment under section 18652. 

2. Emergency admission. When immediate getention of a 
perSOD believed to have mental retardation is necessary, the 
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person may be temoorarily restrained in accordance with section 

ll..2.5.L. 

SUBCHAPTER IV 

JUDICIAL PROCEDlJRES 

§18651. Judicial certification procedures 

If the chief administrative officer of a facility or the 
chief administrative officer's designee, or the cent"er director 
of the Elizabeth Levinson Center or the center director's 
gesignee, has determined that a client is not capable of giving 
informed consent to admission, the client may be admitteg for 
extended care and treatment only after iudicial certification 
pursuant to the following procedures. 

1. Petition. A petition to admit a client by judicial 
certification may be filed in the District Court for the area 
where the client is residing. 

A. Only a chief administrative officer of a regional office 
or facility may file the petition, 

B, The petition may not be filed by the chief 
administrative officer of a regional office until the chief 
administrative officer of the facility has approved the 
admission under rules adopted by the commissioner under 
section 402, subsection 3. 

C. Any party may file a motion with the court where the 
petition is filed alleging that a court in another location 
would be more convenient, and the court may order a change 
in venue if justice so requires. 

2. Prebearing duties of the court. Upon receipt by the 
District Court of the petition, the court shall: 

A. Schedule a certification hearing to be held as soon as 
practicable, except that if the client is being detained 
under section 18653, subsection 4, the hearing must be held 
no later than 15 days from the day the petition was fileg, 
unless the court, for cause shown, grants a continuance" of 
not more than 10 additional days: 

B. Cause written notice of the petition ang hearing to be 
given personally or by mail to the client who is the subject 
of the proceeging and to the client's guardian, spouse, 
parent or adult child, if any is known. 
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(1) If none of these persons is known or if none can 
be located, the notice must be given to one of the 
client's next of kin or to a next friend. 

(2) A docket entry is sufficient evidence that the 
notice has been given: 

C. Unless waived by a client and the client's counsel, 
cause the client who is the subject of the proceeding to be 
examined by a professional. 

(1) The client or the client's counsel may choose the 
professionaL if the professional chosen is reasonably 
available, 

(2) The professional may not be the same one who 
performed any part of the evaluation required under 
Section 18552 or who participated in the development of 
the prescriptive program plan, 

(3) Upon completion of the examination, the 
professional shall report to the court whether the 
client has mental retardation and therefore requires 
treatment and the professional' s reasons for the 
conclusions in the report: 

D, Appoint counsel for any indigent 'client not already 
represented: 

E, Furnish counsel with copies of the petition and the 
reports of the court-appointed examiner: and 

F. Cancel the certification hearing if a parent or guardian 
having legal custody of the person of the client so requests. 

3. Certification bearing_ The certification hearing is 
governed as follows. 

A. The certification' hearing must be conducted in 
accordance with the Maine Rules of Evidence and in an 
informal manner consistent with orderly procedure. 

B. The certification hearing must be confidential and must 
be electronically or stenographically recorded. 

C. No report of the certification hearing proceedings may 
be released to the public or press, except by permission of 
the client or the client's counsel and with the approval o'f 
the court. 
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D. The court may order a pUblic hearing at the reguest of 
the client or the client's counsel. 

4. Certification. The court shall certify the client's 
eligibil~ty.for a?mission only if the petitioner proves, by clear 
and conv~nc~ng ev~dence, that: 

A. The client is a person in need of institutional services: 

B. The needed services are available at the facility named 
in the application: and 

C. Either: 

(1) There is no less restrictive alternative to the 
care prOVided by the facility, consistent with the best 
interest of the client: or 

(2) There is not currently available an opening in a 
less restrictive alternative to the care proVided by 
the facility, consistent with the best interest of the 
.Ill..i.!m.t... 

5. Effect of certification. The certification of a 
client's eligibility for admission may not be construed as a 
jud~c~al co:nmitmen!= of the clien~,. but only ;IDPowers the chief 
adm1D~strabve ofhcer of the faphty to adm~t the client as a 
resident for treatment, education or habilitation, subject to the 
provisions for discharge of section 18702. 

6. Period of certification. If the court finds that the 
petitioner has proved eligibility in accordance with subsection 
4, paragraph C, subparagraph (1), the court shall order the 
certification to remain in effect for a period of not more than 2 
years from the day the certification order waS issued. 

If the court finds that the petitioner has proved eligibility in 
accordance with subsection 4. paragraph C, subparagraph (2), the 
court shall order the certification to remain in effect only 
until an opening exists in a facility providing a less 
restrictive alternative consistent with the best interest of the 
client, at which time the client must be placed in that 
alternative setting, or for not more then 6 months from the day 
the certification order was issued, whichever first occurs. If 
the client is not placed in an alternative setting by the tiine 
this certification expires, no subseguent petition may be filed 
unless it contains a written report of the commissioner detailing 
the actions taken by the department to find or develop an 
alternative setting for' that client. ' 
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7. E:a;penses. The District Court is responsible for any 
expenses incurred under this section. including fees of appointed 
counsel. wit;ness fees and the expenses resulting from a 
court-appointed examiner. 

8. Appeals. A client certified under this section may 
appeal the certification order to the Superior Court. 

A. The appeal is limited to questions of law. 

B. No finding of fact of the District Court may be set 
.aside unless clearly erroneous. 

C. The order of the District Court remains in effect 
pending the appeal. 

D, The Maine Rules of Civil Procedure apply to the conduct 
of the appeals. except as otherwise specified in this 
subsection. 

9. Exceptions. This section does not apply to the 
Aroostook Residential Center. 

§18652. Judicial commitment 

Any client recommended for admission to a facility pursuant 
to section 18554 may be admitted by judicial COmmitment according 
to the following procedures. 

1. Application to tbe District Court. If the chief 
administrative officer of the facility determines that the 
admission of the client pursuant to section 18602. subsection 2. 
is not suitable. or if the client declines admission pursuant to 
section 18602. subsection 2. the chief administrative officer may 
apply to the District Court for the area where the facility is 
located for the issuance of an order of judicial commitment. 

2. Time of application. The chief administrative officer 
shall file the application within 5 days from the day o( 
admission of the client under this section. excluding Saturdays. 
Sundays and legal holidays. 

3. Accompanying documents. The application must be 
accompanied by: 

A, A written application. subject to the prohibitions and 
penalties of section 16455 and made by any health officer. 
law enforcement officer or other person. stating: 
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) 

11) The person's belief that the client has mental 
retardation and poses a likelihood of serious harm: and 

(2) The grounds for this belief: 

B. A dated certificate. signed by a private licensed 
physician or a private licensed clinical psychologist. 
stating that: 

11) The physician or psychologist has examined the 
client on the date of the certificate. which may not be 
more than 3 days before the date of admission to the 
facility: and 

(2) The physician or psychologist is of the opini2n 
that the client has mental retardation and poses a 
likelihood of serious harm: and 

C. A certificate of the facility's examining physician or 
. psychologist. stating that the physician or psychologist has 

examined the client and is of the opinion that the client 
has mental retardation and poses a likelihood of serious 
harm. This paragraph is subject to the following provisions. 

(1) The examiner may not be the certifying examiner 
under paragraph BI and 

(2) If the examination is not held within 24 hours 
after the time of admission or if the facility's 
examining physician or psychologist fails Or refuses to 
make the required certification. the client must be 
immediately discharged. 

4. Notice of receipt of application. Notice of receipt of 
application under this section is governed as follows. 

11. upon receipt by the District Court of the application 
and accompanying documents specified in this section. the 
court shall cause written notice of the application: 

(1) To be given personally or by mail to the client 
within a reasonable time before the hearing. but not 
less than 3 days before the hearincr: and 

(21 To be mailed to the client's guardian, if known. 
and to the client's spouse. parent or adult child. or 
if none of these persons exist or if none of them can 
be located. to the next of kin or an advocate. 
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B. A docket entry is sufficient evidence that notice under 
this subsection has been given. 

5. Examination. Examinations under thi~ section are 
governed as follows. 

A. Upon receipt by the District Court of the application 
and the accompanying documents specified in this section. 
the court shall immediately cause the client to be examined 
by 2 examiners. 

(1) Each 'examiner must be either a licensed physician 
or a licensed clinical psychologist. 

(2) One of the examiners must be a physician or 
psychologist chosen by the client or by the client' s 
counsel, if the chosen physician or psychologist is 
reasonably available. 

(3) Neither examiner appointed by the court may be the 
certifying examiner' under subsection 3, paragraph B or 
~ 

B. The examination must be held at the facility or at any 
other suitable place not likely to have a harmful effect on 
the well-being of the client. 

C. If the unanimous reports of the examiners are to the 
effect that the client does not have mental retardation or 
does not pose a likelihood of serious harm, the application 
must be dismissed and the client must be ordered discharged 
immediately. 

D. If the report of either or both of the examiners is to 
the effect that the client does have mental retardation and 
poses a likelihood of serious harm, the hearing must be held 
on the date, or on the continued date, that the court has 
set for the hearing. 

6. Hearing.. Hearings under this section are governed as 
follows. 

A. The District Court shall hold a hearing on the 
application not later than 15 days from the date of the 
application. 

(I) On a motion by any party, the hearing may be 
continued for cause for a period not to exceed 10 
additional days. 
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(2) If the hearing is not held within the time 
specified, or within the specified continuance period, 
the court Shall dismiss the application and order the 
client discharged immediately. 

(3) In computing the time periods set forth in this 
paragraph, the Maine Rules of Civil Procedure apply. 

B. The hearing must be conducted in as informal a manner as 
is consistent with orderly procedure and in a physical 
setting not likely to have a harmful effect on t~ 

well-being of the person. 

C. The court shall receive all relevant and material 
evidence that may be offered in accordance with accepted 
rules of evidence and accepted judicial dispositions. 

(1) The ciient, the applicant and all other persons to 
whom notice is required to be sent must be afforded an 
opportunity to appear at the hearing to testify. 

(2) The client and the applicant must be afforded the 
opportunity to cross-examine witnesses. 

(3) The court may, in its discretion, receive the 
testimony of any other person and may subpoena any 
witness. 

D. The client must be afforded an opportunity to be 
represented by counsel and, if neither the client nor others 
provide counsel. the court shall appoint counsel for the 
~ 

E. In addition to proving that the client has mental 
retardation, the applicant must show: 

(1) By evidence of the client's actions and behavior, 
that the client poses a likelihood of serious harm: and 

(2) That after full consideration of less restrictive 
treatment settings and modalities, judicial commitment 
to a mental retardation facility is the best available' 
means for the treatment or security of the client. 

F. In each case, the applicant shall submit to the court, 
at the time of the hearing. testimony indicating the 
individual treatment plan to be followed by the facility's 
staff. if the client is committed under this section, and 
shall bear any expense for this purpose. 
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G. A stenographic or electronic record must be made of the 
proceedings in all judicial commitment hearings. 

(1) The record. all notes. exhibits and other evidence 
are confidential. 

(2) The record. all notes. exhibits and other eyidence 
must be retained as part of the pistrict Court records 
for a period of 2 years from the date of the hearing. 

H. The hearing is confidential. No report of the 
proceedings may be released to the public or press. except 
with permission of the client, Or the client's counsel and 
with approyal of the presiding District Court Judge, except 
that the court may order a public hearing if requested by 
the client or the Client's counsel, 

7. Court findings. Procedures dealing with the District 
Court's findings under this section are as follows, 

A. The District Court shall state in the record, if it 
finds upon completion of the hearing and consideration of 
the record: 

{11 Clear and conyincing evidence that the client has 
mental retardation and that the client's recent actions 
and behayior demonstrate that the client poses a 
likelihood of serious harm: 

(2) That judicial commitment to the facility is the 
best ayailable means for treatment Or security of the 
client: and 

(3) That it is satisfied with the individual treatment. 
plan offered by the facility, 

B. If the District Court makes the findings described in 
paragraph A, subparagraphs {II and (2), but is not satisfied 
with the individual treatment plan offered. it may continue 
the 7ase . for not lo~ge: than :Q. ?ays, pending 
recons1derat1on and resubm1ss1on of an 1nd1ndual treatment 
plan by the facility. 

8. Commitment. Upon making the findings described in 
subsection 7. the court may order commitment of the client to the 
facility for a period not to exceed 4 months in the first 
instance and not to exceed one· year after the first and all 
subsequent hearings. 
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A. The court may issue an order of commitment immediately 
after the completion of the hearing or it may take the 
matter under adyisement and issue an order within 24 hours 
of the hearing. 

B, If the court does not issue an order of commitment 
within 24 hours of the completion of the hearing. it shall 
dismiss the .application and shall order the person 
discharged immediately. 

9. Continued judiCial commitment. If the chief 
administratiye officer of the facility determines that continued 
judicial commitment is necessary for a person who has been 
ordered by the District Court to be cOmmitted. the chief 
administrative officer shall, not later than 30 days prior to the 
expiration of a period of commitment ordered by the court. make 
application in accordance with this section to the District Court 
for the area where the facility is located for a hearing to be 
held under this section. 

10. Transportation. Unless otherwise directed by the court, 
the sheriff of the county in which the District court has 
jurisdiction and in which the hearing takes place shall provide 
transportation to any facility to which the court has committed 
the person. 

11. Expenses. With the exception of expenses incurred by 
the applicant pursuant to subsection 6, paragraph F, the District 
Court is responsible for anyellpenses incurred under this 
section. including fees of appointed counsel, witness and notice 
fees and expenses of transportation for the person, 

12. AppealS. A person ordered by the District Court to be 
COmmitted to the facility may appeal from that order to the 
superior Court. 

A, The appeal is limited to questions of law. 

B. No finding of fact of the District Court may be set 
aside u.nless clearly erroneous. 

C. The order of the District Court remains in effect 
pending the appeal. 

D. The Maine Rules of Ciyil Procedure apply to the conduct 
of the appeals, except as otherwise specified in this 
subsection. 

13. Rules. The commissioner may adopt rules for the 
50 effective implementation of this section. 
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§18653. Emergency procedures 

1. Protective custody. If a law enforcement officer has 
reasonable grounds to belieye. based upon personal observation. 
that a person may have mental retardation. that the person 
presents a threat of imminent and substantial physical harm to 
self or to other persons and that an emergency exists requiring 
immediate residential placement: 

A. The officer may take the person into protective custody: 
.and 

B. If the officer does take the person into protective 
custody. the officer shall deliver the person immediately, 
within 18 hours. for examination by an available licensed 
physician or licensed psychologist as provided in subsection 
L. 

2. Certificate not executed. If a certificate relating to 
the person's likelihood of serious harm is not executed by the 
examiner under subsection 4. the officer shall: 

A. Release the person from protective custody and. with the 
person's permission, return the person immediately to the 
person's place of residence. if within the territorial 
jyrisdiction of the officer: 

B. Release the person from protective custody and. with the 
person's permission. return the person to the place where 
taken into protective custody: or 

C. If the person is also under arrest for violation of law. 
retain the person in custody until released in accordance 
with the law. 

3. Certificate executed. If the certificate is executed by 
the examiner under subsection 4, the officer shall undertake. 
within 18 hours. to obtain the endorsement by a judicial officel' 
under subsection 4 and may detain the person for as long as 
necessary to obtain the endorsement. 

4. Admission. A person may be admitted to a facility after 
the facility has received an application and certificate 
according to the following procedures. 

A. Any health officer, law enforcement officer or other 
perSon may make a written application to admit a person to a 
facility. subject to the prohibitions and penalties of 
section 16455. stating; 
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(1) A belief that the person is in need of 
institutional services; 

(2) That an emergency exists requiring immediate 
placement in a facility: .and 

(3) The grounds for this belief. 

B. The written application must be accompanied by a dated 
certificate, signed by a licensed physician or a licensed 
clinical psychologist; stating that the phys+cian or 
psychologist: 

(1) Has examined the person on the date of the 
certificate. but not more than 3 days before the date 
of admission to the facility: and 

(2) Is of the opinion that the person in need of 
institutional services. 

C. The application and accompanying certificate must be 
reviewed by a Justice of the Superior Court. a Judge of the 
District Court, a Judge of Probate or a justice of the peace. 

(1) If the judge or justice finds the application and 
accompanying certificate to be regular and in 
accordance with the law. the judge or justice shall 
endorse them. 

(2) No person may be held against the person's will in 
the facility under this subsection unless the 
application and certificate have been endorsed by a 
judge or justice, except that a person· for wh!!llL...JUl 
examiner has executed the certificate provided for 
under this subsection may be detained in a facility for 
as long as is necessary to obtain the endorsement by a 
jUdge.or justice, if the person or persons transporting 
the person to the facility undertake to secure the 
endorsement immediately upon execution of the 
certificate by the examiner. 

D. Upon endorsement by the judge or justice of the 
application and certificate, any health officer. police 
officer or other person designated by the judge or justice 
may take the person into custody and transport the person to 
the facility designated in the application. 

E. The county in which the person is found is responsible 
for any expenses of transportation for the person under this 
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subsection. including return from the facility if admission 
is declined. 

F. Under this subsection. a facility may admit the client 
for no longer than 5 days. but if a petition for judicial 
certification or judicial commitment is filed. the facility 
may admit the client for an additional period not to exceed 
25 days from the date of application. 

§18654. Continuation of treatment in a facility 

1. Authority to continue treatment. A client who has been 
admitted to a facility by judicial certification, or who has been 
retained in a facility pursuant to this Section. may continue 
extended care and treatment in that facility. for an additional 
period. not to exceed 2 years. only after judicial certification 
under section 18603 or after waiver of that process as provided 
in this section, except that waiver of the judicial certification 
process is not permitted for any person with mental retardation 
under public guardianship. 

2. Appointment of counsel. The District Court shall 
appoint counsel for any indigent client not already represented. 

3. Waiver of jUdicial certification. A petition to waive 
judicial certification under section 18651 may be filed in 
District Court by the client's counseL who may waive judicial 
certification under the following conditions. 

A. A prescriptive progrgm plan. as provided in section 
18554. has been agreed to by the superintendent of the 
fac.ility and the guardian; 

B. The guardian has been informed of and understands the 
nature. purpose and proposed duration of the admission and 
the provisions of section 18702 regarding the client's right 
to leave and the limitations on that right: 

C. The guardian has consented to the continued extended 
care and treatment of the client in the facility: and 

D. Continued care and treatment is necessary and there is 
no less restrictive alternative to the care and treatment 
provided by the facility. consistent with the best interest 
of the client. 

SUBCHAPTER V 

POST-ADMISSIQN REQUIREMENTS 
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§16701. Post-admission responsibilities of the department 

1. Provision of care and treatment. Post-admission care 
and treatment in a facility is governed as follows. 

A. An initial service agreement for services to be received 
in the facility must be executed within 5 days of admission 
and must include a date. within· 3D days of the client's 
admission to the facility. for a meeting of the persons who 
signed the agreement to assess and. if necessary. refine the 
client's prescriptive progrgm plan. 

B. While residing in the facility. the client must receive 
care. treatment and services only according to the 
procedures set forth in this section and in sections 18554 
and 18555. 

2. Preparation for discbarge. Preparation for a cUent' s 
discharge from a facility is governed as follows. 

A. When an interdisciplinary team finds that the client may 
be ready for discharge and determines that temporary 
placement of the client in the community i!ii required to 
assist in its evaluation of the client. the team may 
recommend that placement and shall develop a prescriptive 
progrgm plan and service agreement which must include 
provisions to ensure that: 

(1) The client's money is adequately managed: 

(2) The client has a legal representative. if required: 

(3) The client receives needed services in the 
community: and 

(4) The client:s parent. o~ guardian. if available. 
continues to be ~nvolved w~th the client. 

B. The chief administrative officer of the facility may 
release the client pursuant to such a recommendation for 
community placement through a regional office. 

3. Role of the regional office. The role of the reg;onal 
office under this section is as follows. 

A. The regional office that will have responsibility for 
the client must be included in the preparation of the 
prescriptive program plan and service agreement specified in 
subsection 2. 
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B. The regional office is responsible for implementing the 
client's release. 

c. The regional office shall, along with the other members 
of. the. inte.rdisciplinar~ team. eyaluate the success of the 
chent s reIntegration wto the community and shall assist 
in obtaining the client· s discharge when assured that the 
proyisions of ·the prescriptiye program plan and seryice 
agreement have been met. 

§18702. Client's right to leave facili~ 

1. Client's request. Any client admitted by informed 
consent may leaye the facility at the client's own reguest. 
subject only to section 18653. subsection 4. 

2, Discharge. When a judicially certified client is 
prepared for discharge. under section 18701. subsection 2. the 
71ient. m?st. be discharged if the regional office and the 
!nterdlsclpllnary team recommend. 

3, Parent or guardian. A parent or guardian haying legal 
custody oyer the person of the client. except a clien~ judicially 
committed under section 18652. may. at any time. obtain discharge 
Of the client. 

TITLE 22-B 

BIRTHS. MARRIAGES AND DEATHS 

CHAPTER 2001 

GENERAL PROVISIONS 

§ZOOOI. Duties of department 

The department shall maintain a statewide system for the 
registration of yital statistics. 

1. Registrar. The commissioner shall appoint a StRte 
Registrar of Vital Statistics. who must be gual!fied in 
accQrdance with the standards of education and experience 
prescribed by' the Bureau of Human Resources within the Department 
of Administratiye and Financial Seryices. 

2. Supervision. The state registrar is responsible for 
keeping the statewide system for registration of yital statistics 
and for maintaining and preserying those certificates. records 
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and other reports. The state registrar shall preserve all 
certificates. records and other reports returned to the state 
registrar under this Title. The state registrar has general 
puperyision of this Title and the rules of the department 
relating to the registration of yital statistics. The state 
registrar shall direct. superyise and control the activities of 
all persons when they are engaged in activities' pertaining to the 
!1Peration of the system of yital statistics. The state registrar 
shall conduct training programs to promote uniformity of policy 
and procedures throughout the State in matters pertaining to the 
system of yital statistics. The state registrar shall monitor 
the accuracy. completeness and yalidity of all information 
returned to the state registrar under this Title. 

3, FoPIDs and reports. The state registrar shall prescribe 
and furnish forms and issue instructions necessary to the 

. administration of the vital statistics system. The state 
registrar shall prepare and publish annual reports of yital 
statistics and other reports reguested by the department. 

4. Uniformity. The forms of certificates. records and 
other reports reguired by the laws governing the registration of 
yital statistics must be designed with due consideration for 
national uniformity in yital statistics and record service. 

5. Depu~ State Registrar, The' state registrar may 
designate an employee of the statewide system for the 
registration of yital statistics to represent the statewide 
system for the registration of yital statistics. The 
representative is known as the Deputy State Registrar of Vital 
Statistics and has the authority of the registrar in the 
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6. Facsimile ·signature. The state registrar may use a 
facsimile signature for purposes of making certifications. The 
facsimile signature and seal of the state registrar on a 
certification has the Same force and effect as the state 
registrar's holographic signature. 

§20002. Duties of municipal clerks 

The clerk of each municipal! ty shall keen a chronoloo; cal 
record of all liye births. marriages. deaths and fetal deaths 
reported to the clerk under this Title. The record must be kept 
as prescribed by the state registrar. 

1. Enforce law and regnlations. Each municipal clerk in 
this State shall enforce. pO far as comes within the municipal 
clerk's jurisdiction. this Title and the regulations of the 
department relating to the registration of yital statistics. 
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2. Transmittal of certificates to state registrar. Between 
the lOth and 15th days of each month. the clerk of each 
municipality shall transmit to the state registrar each original 
certificate of live birth. death and fetal death received by the 
clerk under this Title during the previous calendar month. Each 
clerk shall transmit the state copy of each certificate· of 
marriage issued by the clerk as directed by the State Registrar 
of Vital Statistics and returned to the clerk under this Title 
during the previous calendar month. However. the clerk in any 
municipality with a population over 25.000 shall transmit this 
information to the state registrar no later than the 25th day of 
each month. If a municipal clerk has received no original 
certificates during the month for which certificates or records 
are to be transmitted. the clerk shall notify the state registrar 
that there are no licenses or records to transmit. 

3. Transmittal of. certificates to other municipalities. 
When the parents of any child born are residents of any other 
municipality in this State, or when any deceased person was a 
resident of any other municipality in this State. the clerk of 
the municipality where that live birth or death occurred shalL 
between the 10th and the 15th of the month following the live 
birth or death. transmit a certified copy of the certificate of 
the live birth or death to the clerk of the municipality where 
the parents reside. or where the deceased was a resident. 

28 §20003. Duties to furnish information 
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Any person having knowledge of the facts shall furnish the 
information as that' person may. possess regarding any birth. 
death. spontaneous fetal death. abortion. marriage. divorce or 
annulment. upon demand of the state registrar. 

§20004. Birth. marriage or death in uninco~orated place 

When a hirth, marriage 'or death occurs in an unincorporated 
place. it must be reported to the town clerk in the town that is 
nearest to the place at whicli the birth. marriage or death took 
place. and the town clerk shall record to whom the report is 
made. All the reports and records must be made and recorded and 
returned to the state registrar. 

§20005. Registration of births 'and deaths at Veterans 
Administration Center 

Certificates of live births. deaths and fetal deaths 
occurring at the Veterans Administration Center at Togus must be 
filed directly with the state registrar. The state registrar 
shall forward copies of all the certificates of live birth. death 
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and fetal death to the clerk of the municipality where the 
parents of the child reside or where the deceased was a resident 
or was buried. 

§20006. Amendment of vital Statistics records 

Except as otherwise provided by this Title. a certificate or 
record filed under this chapter or chapters 2003. 2005. 2007 or 
2009 may be altered or amended only in accordance with rules 
adopted by the department to protect the integrity of vital 
statistics records. 

1. Amended certificate. A certificate that has been 
altered or amended after its filing must be marked "amended." and 
the date on which the certificate or record was amended and a 
summary description of the evidence submitted in support of the 

'correction must be endorsed on the record or permanently attached 
to it; Any certified copies of certificates or records amended 
under this section must be marked "amended. If Notwithstanding 
this subsection, administrative correction of clerical errors 
within one year after the date of filing does not cause the 
certificate or record to be considered altered or amended. 

2. Incomplete certificates. Incomplete certificates and 
records may be completed fr'om a supplementary form within one 
year after the date of filing without being considered altered or 
amended. 

3. Amendment by department. The department has the 
exclusive power to amend, alter or complete any certificate or 
record of birth, marriage. death or fetal death filed under this 
chapter or chapters 2003, 2005. 2007 or 2009. 

When a certificate or record of birth. marriage. death Or fetal 
death has been altered. amended or coml?leted by the department, 
the department shall transmit a corrected COI?Y to the clerk of 
any municil?ality in which a certified copy or original 
certificate has been recorded under this chapter or chapters 
2003. 2005. 2007 or 2009. 

4. Amendment by the Office of the Chief Medical Examiner. 
Completions or amendments to certificates of death in medical 
examiner cases. as defined in section 20414, must be as provided 
in section 20231, subsection 4. 

5. Amendment following adoption or legitimation. Amendment 
of a certificate following adoption or legitimation is governed 
by section 20065. subsection 4. 

§20Q07. Disclosure of vital records 
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Custodians of certificates and records of birth, marriage 
and death may permit inspection of records, or issue certified 
copies of certificates or records, or any parts thereof. when 
satisfied that the applicant therefor has a direct and legitimate 
interest in the matter recorded. The decision of the state 
registrar or the clerk of a municipality is subject to review by 
the Superior Court, .under the limitations of this section. 

1. Illegitimacy. A state official may not permit 
inspection, or issue a certified copy of any certificate or 
record of birth disclosing illegitimacy. Such a record may be 
disclosed or a certified copV issued upon request of the 
illegitimate person. the illegitimate person's parent or the 
illegitimate person's legal guardian or counselor of petitioners 
for adoption or in response to court process. 

2. Statistical research. . The state registrar may permit 
the use of data contained in vital records for purposes of 
statistical research. The data may not be used in a manner that 
will identify any individual. 

3. National statistics. The national agency responsibl~ 

for compiling national vital statistics may be furnished copies 
or data it requires for national statistic;;. The State must be 
reimbursed for the cost of furnishing the copies or data, and the 
data may not be used in a manner that will identify any 
individual, except as authorized by the state registrar. 

4. Unlawful disclosure of data. It is unlawful for any 
employee of the State or of any municipality in the State to 
disclose data contained in vital records, except as authorized in 
this section and except that a clerk of a municipality may cause 
to be printed in the annual town report the deaths repOrted 
within the year covered by the said report, by date of death, 
name. age and location by city or town where death occurred. All 
other details of death may not be available to the general public. 

5. Persons own records disclosed. Vital records of a 
person must be made available at any reasonable time upon that 
person's request or to that person's duly designated attorney or 
agent or attorney for an agent designated by the person or by a 
court having jurisdiction over the person whether the request be 
made in person, by maiL telephone or otherwise, provided the 
registrar is satisfied as to the identity of the requester, and 
if an attorney or agent, provided the registrar is satisfied as 
to the attorney's or agent's authority to act as an agent or 
attorney. If the agent or attorney has been appointed by a court 
of competent jurisdiction, or the agent· s or attorney's 
appearance for the person is entered in the court, the registrar 
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shall upon request ascertain that status by telephone call to the 
register, clerk or recorder of the court, and this is sufficient 
justification to compel compliance with the request for the 
record. The state registrar shall, as soon as possible, designate 
persons in the statewide system for the registration of vital 
statistics who may act in the state registrar's absence. or in 
case of the state registrar's disqualification, to carry out the 
intent of this subsection. 

§Z0008. AdQption contact files 

1. File. The state registrar shall maintain files of the 
names and addresses of adopted persons and their adoptive and 
biological parents who have registered under this section. 

2. Registration. This subsection governs participation in 
the adoption registry. 

A. The following persons may register their names and 
addresses with the state registrar and request contact: 

(1) A person who is 18 years of age or older and: 

(a) Who was adopted: 

(b) Whose adoption was annulled: 

(c) Whose adoptive parents surrendered and 
released parental rights to that person or had 
their parental rights terminated: or 

(d) Who was freed for adoption but was never 
subseguently adopted: 

(2) An adoptive parent if: 

(3) 

(a) The adopted person is under 18 years of age: 

(b) The adopted person is deceased: or 

(c) The adopted person is at least 18 
age and is determined by a court 
incapacitated: and 

The legal custodian or guardian of: 

years of 
to b~ 

(a) A person whose adoption was annulled, who was 
surrendered and released by that person's adoptive 
parents or whose adoptive parents' parental rights 
were terminated: 
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(b) An adopted person under 18 years of age who: 

(i) Has been removed from the custody or 
guardianship of that person's adoptiv~ 
parents by order of a court: or 

, (ii) Was freed for adoption but was never 
subsequently adopted: or 

(c) An adopted person who is at least 18 years of 
age and has been determined by a court to be 
incapacitated. 

B. The following persons may register their names and 
addresses with the state registrar and request contact with 
an adopted person or a person freed for adoption as 
specified in paragraph A: 

(1) A biological parent of an adopted person or of a 
person freed for adoption but not subseguently adopted: 

(2) The legal custodian or guardian of a person under 
18 years of age whose full sibling or half-sibling is 
an adopted person or a person freed for adoption: 

(3) If a biological parent of an adopted person or a 
person freed for adoption is deceased. a biological 
mother. legal father. grandparent. Sibling. 
half-sibling. aunt. uncle or first cousin of the 
deceased biological parent: and 

(4) A biological sibling or half-sibling. who is at 
least 18 years of age. of an adopted person or a person 
freed for adoption. 

C. At the time of registration. each registrant shall 
indicate with which of the persons specified in paragraphs A 
and B contact is desired. 

D. A registrant may withdraw from the adQPtion registry at 
any time by submitting a written request to the state 
registrar. 

E. When an adopted person reaches 18 years of age and has 
not been determined by a court to be incapacitated. the 
state registrar. after mailing notice to the registrant. 
shall delete from the adoption registry any prior 
registration under paragraph A. subparagraph (2). division 
(a). or subparagraph (3). division (b). 
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3. Certification of identity and relationship. The state 
registrar shall require each person registering or requesting 
contact to provide certification of the registrant's identity and 
relationship to the person with whom contact is desired and any 
additional information that is necessary to ensure accurate 
identification of the registrant and assist in identifying the 
other party. 

4. Proyiding information about ayailable counseling. The 
state registrar shall provide information about sources of 
counseling to any person registering or requesting contact. 

5. Reyiewing departmental files. The state registrar may 
review both public and confidential departmental files to assist 
in identifying or verifying the identification of the other 
party. If both parties have registered. the state registrar may 
release those names and addresses eyen if the relationship was 
identified or verified by the use of confidential departmental 
files. The state registrar may charge a fee for the assistance 
that must reasonably reflect the cost of providing it. 

6. Re~est for contact. When th7 ,stat? registr~r has 
requests for contact from a person speC1hed l.n subsecbon 2. 
paragraph A. and a person specified in subsection 2. paragraph B. 
that are related to the same adoption and both persons indicated 
at the time of registration that contact with the other person 
was desired. the state registrar shall notify each party of the 
name and address of the other party and of sources of cQunseling. 
If a biological parent .. an adoptive parent or an adopted person 
registered under this section has made a request for contact and 
the party being sought died in the State. the state registrar 
shall disclose to the requesting party the fact that the 
biological parent. adoptive parent or the adopted person has died. 

1. Confidentiality. Except as provided in subsection 6. 
the files established under this section are confidential and not 
open to public inspection. 

8. Public information. The state registrar shall. by 
appropriate means. make known to the public the existence of the 
adoption contact files. the assistance the department may offer 
a~d the purposes of those files. 

§20009. Eyidentia~ character of yital records 

Any certificate or record Qf any live birth. marriage. death 
or fetal death filed under this Title. or a copy thereof duly 
certified by its official custodian. is prima facie evidence of 
the fact of the birth. marriage. death or fetal death. if not 
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"amended" or "delayed." The judicial or administrative body or 
official before whom the certificate is offered in evidence shall 
determine the probative value of "amended" or "delayed" records, 

§200l0. Penalties 

1. Willful falsification. A person who willfully 
falsifies, willfully provides false information, makes or alters 
any certificate or certified copy except as provided for in this 
Title, or who knowingly possesses' and uses any false or altered 
certified copy, or knowingly possesses and uses as that person's 
own, any certificate or certified copy pertaining to another 
person, is guilty of a misdemeanor that upon conviction is 
punishable by a fine of not less than $100 and not more than 
$1.000 or by imprisonment for not more than one year, or by both. 

2. General. A person who knowingly transports or accepts 
for transportation, interment or other disposition a dead body 
without an accompanying permit issued in accordance with this 
Title: a person who refuses to provide information required' by 
this Title: or a person who violates any of the provisions of 
this Title having to do with the registration of vital statistics 
or neglects or refuses to perform any of the duties imposed upon 
the person by this Title, having to do with the registration of 
vital statistics, on first offense commits a Class E crime and on 
2nd and subsequent offenses commits a Class D crime. 

§200ll. Duty of registrar when law violated 

When the State Registrar of Vital Statistics believes that. 
in any place in this State, the certificates or records of live 
births. 'marriages. deaths or fetal deaths are not made or kept as 
is provided by law, or that any person neglects or fails to 
perform any duty required in the law relating to the registration 
of vital statistics. the state registrar may visit places and 
make investigations as the state registrar deems necessary. and 
all records. blanks and papers of town clerks relating to live 
births, marriages, deaths or fetal deaths must be open to the 
state registrar's examination: A person who refuses to permit or 
hinders the examination or investigation commits a ciyil 
violation for which a forfeiture Of not less than $25 nor more 
than $50 may be adjudged. 

When the state registrar knows. or has good reason to 
believe, that any penalty or forfeiture under the law relating to 
vital statistics has been incurred, the state registrar shall 
give notice of the violation. in writing. to the district 
attorney of the county in which the penalty or forfeiture has 
occurred. The notice must state as near as m<!y be the time of 
the neglect, the name of the person or persons incurring the 
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penalty or forfeiture, and other facts relating to the default of 
duty the state registrar has learned, and upon receipt of the 
notice the district attorney shall prosecute the defaulting 
person or persons. 

BIRTH RECOIlDS 

§2006l. Registration of live births 

A certificate of each live birth that occurs in this StatQ 
must be filed with the clerk of thQ municipality in which thQ 
livQ birth occurred within 14 days after thQ date of birth. 

1. Certificate from hospital. When the live birth occurfi 
in a hospital or related institution, the perfion in charge of thQ 
institution is responsible for entering information on the 
certificate. for securing signatures required on the certificatQ. 
and for filing the certificate with the clQrk of the municipality. 

2. Date of birth. On each cQrtificate, the physician in 
attendanCQ shall verify or providQ the date of birth and medical 
information required within 7 days after birth. 

3. Certificate prepared and filed. Except as provided in 
this fiection, the certificate must bQ prepared and filed by one 
of the following persons in order of priority fitated: 

A.' ThQ physician or other PQrson in attendancQ on the birth: 

B. ThQ father: 

C. The mothQr: or 

D. The person in charge of thQ premiQefi whQre the live 
birth occurred. 

4. Illegitimate child. Except as otherwise provided in 
this Subsection, in thQ case of a child conceived and born out of 
wedlock, . the name of the putative father may not be enterQd on 
the certificate without his written consent and that of the 
mother. The signature of the putative fathQr on the written 
consent must be acknowledged before an official authorized to 
take oaths. The signature of the mother on her written COMent 
must also be acknowledged befQJ;Q an official authorized to takQ 
oaths. If a determination of paternity has bQQn made by a court 
of compQtent jurisdiction, then the name of the father afi 
determinQd by the court must be entered on thQ birth certificatQ 
without the father' s or the mother' fi consent. If the putative 
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father executes an acknowledgement of paternity with the 
department and the putative father is either named in writing by 
the mother as the father or is presumed to be the father based on 
the results of blood or tissue-typing tests. the name of the 
father must be entered on the birth certificate without the 
father's or the mother's consent, 

5. Certificate signed by father and mother. In every case. 
the father or mother of the child shall sign the certificate and 
shall attest to the accUracy of the persOnal data entered thereon 
in time to permit its filing within the 14 days prescribed. If 
the father and mother are unable to sign. then no signature is 
reguired, 

6. Disclosure of social security number. In connection 
with the preparation and issuance of a birth certificate pursuant 
to this section. section 20064 or section 20065. each parent 
shall furnish the social security aCCQunt number, or numbers if 
the parent has more than one number, issued to the parent unless 
the State Registrar of Vital Statistics. in accordance with 
regulations prescribed by the Secretary of the United States 
Department of Health and Human Services. finds good cause for not 
requiring the furnishing of those numbers. The state registrar 
shall make numbers furnished under this subsection available to 
the department in its capacity as the state agency administering 
the St'lte' s plan under the United States Social Security Act. 

. Title IV. Part D. Except as required by federal law. those 
numbers may pot be recorded· OD the birth certificate in such a 
manner that the numbers would appear on a certified copy of the 
certificate. Except as required by federal law. the department 
may not use any social security number. obtained with respect to 
the issuance of a birth certificate. for any purpose other than 
for the administration of the State's plan under the United 
States Social Security Act. Title IV. Part D. The department 
shall adopt rules to implement this subsection. 

§7.0062. BAPtismal records in lieu of birth certificates 

Any Indian whose birth is not recorded pursuant to this 
Title relating to the registration of live births may. in lieu of 
a birth certificate. present an official copy of the baptismal 
record from the files of the mission where the Indian was 
baptized. and the baptismal record has the same evidentiary 
character as an unamended and undelayed birth certificate under 
section 20009. 

§20063. Birth certificates of foundlings: report 
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Whoever assumes the custody of a child of unknown parentag~ 
shall immediately report to the local town or city clerk in 
writing: 

1. Date and place of finding. The date and place of 
finding or assumption of custody: 

2. Sel[. color. age. The sex; color or race: and 
approximate age of the child: 

3. Name and address of custodian. The name and address of 
the person or institution with whom the child has been placed for 
care: and 

4. Name. The name given to the child by the finder or 
custodian. 

The place where the child was found or custody assumed is 
known as the place of birth and the date of birth is determined 
by approximation. The report constitutes the certificate of 
birth. If the child is thereafter identified. the record of birth 
made in compliance with this section and any certificate issued 
under this section are null and void and so recorded. 

§2QQ64. Delayed .birth registration 

In order to provide an official record of statements 
concerning births that have occurred in this State. the state 
registrar shall accept a registration of any birth of which no 
record can be found in either the files of the state registrar or 
the clerk of the municipality where the birth occurred. provided 
the registration is filed in accordance with this section, 

1. Certificate of live birth. A certificate of live birth 
on the prescribed form must be filed with the clerk of the 
municipality where the birth occurred if the date of filing is 
more than 7 days but not more than 7 years after the date of 
birth. The sta~e registrar may prescribe the evidence of the 
facts of birth to be presented in the event none of the persons 
specified in section 20061 are available to sign the certificate. 

2. Delayed registration of birth. When the birth occurred 
more than 7 years prior to the date of filing. it must be 
registered on a form entitled "Delayed Registration of Birth. " 
The form provides for the following information and other data 
required by the department: 

A. A statement by the applicant including the name and sex 
of the person whose birth is to be registered. the place and 
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date of birth. the name and birthplace of the father. and 
the maiden name and birthplace of the mother; 

B. The signature of the registrant. or a parent or guardian 
if the registrant is under 15 years of age or is mentally 
incompetent: 

C. The signature of the registrant which must be 
acknowledged before an official authorized to take oaths: 

D. A description of each document submitted in support of 
the delayed birth registration; and 

E. The date of filing. 

3. Description of evidence completed and filed. The state 
registrar shall complete the description of evidence required on 
the delayed registration of birth and accept and file the 
certificate. provided the following evidence is submitted in 
support of the facts of birth. 

A. If the birth occurred more than 7 but less than 15 years 
prior to the date of filing. the facts of birth stated by 
the applicant must be supported by at least 2 documents,
only one of which may be an affidavit of personal knowledge. 

B. If the birth occurred more than 15 years prior to the 
date of filing, the date and place of birth must be 
supported by at least 3 documents, only one of which may be 
an affidavit of personal knowledge, and the names of the 
parents must be supported by at least one document, which 
may be anyone of the 3 submitted in evidence of the place 
and date of birth. 

C. Any dOCument accepted as eyidence, other than the 
affidayit of personal knowledge, must be at least 5 years 
old, or must be a COpy or abstract of a record made at least 
5 years prior to the date of filing and certified as a true 
and correct copy by the custodian of the record. 

4. Deficiencies. When the applicant does not submit 
documentation as specified in SUbsections 2 and 3 in support of 
the applicant' s statements. or when the state registrar finds 
reason to question the adequacy of the documentation, the state 
registrar may not sign or accept the delayed registration of 
birth, but shall adyise the applicant of its deficiencies and 
reguest that further documentation be submitted. 

5. Certified copy to municipality. After the delayed birth 
50 registration has been accepted, the state registrar shall forward 
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a certified copy to the clerk of the municipality where the birth 
occurred. 

6. Form. Any certified COpy of a delayed birth 
registration filed under this section must be issued on a form 
that indicates that it is a COpy of a delayed birth registration. 
and must contain a description of the documents submitted in 
evidence. 

§20065. New certificate of birth following adoption or 
legitimation 

1. New certificate of birth. The state -registrar shall 
establish a new certificate of birth for a person born in this 
State when the state registrar receives the following: 

A. A certificate of - adoption as proyided in Title 19. 
section 533, or a certified COpy of the decree df adoption 
along with the information necessary to identify the 
original certificate and establish the new certificate of 
birth, except that a new certificate may not be established 
if so r~quested by the adopting parents or the adopted 
person if the adopted person is at least 18 years of age; or 

B. A reauest that a new certificate be established and 
evidence the department requires by rule praying that the 
person has been legitimated. 

2. Persons born in a foreign count~. The state registrar 
shall establish a Maine certificate of birth for a person born in 
a foreign country and for whom a decree of adoption has been 
entered in a court of competent juriSdiction in Maine when the 
registrar receives the fOllowing: 

A. A certificate of adoption as proyided in Title 19. 
section 533; and 

B. A request that a new certificate be established. A Maine 
certificate of birth may not be established, if so reguested 
by the court decreeing the adoption, the adoptiye parents or 
the adopted person, if the adopted person is 18 years of age 
or older. 

3. Content of certificate. Any birth certificate issued 
under subsection 2 must show the true or probable foreign country 
of birth and must indicate that the certificate is not evidence 
of United States citizenship for the child for whom it is issued 
or for the adoptiye Parents. 
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4. Certificate after adoption or legitimation. This 
subsection governs birth certificates after adoption or 
legitimation. 

A. When a new birth Certificate is establiShed after 
adoption pursuant to subsection 1. paragraph A. or 
subsection 2. the actual place and date of birth. the names 
and personal data of the adoptive parents at the time of the 
child's birth and the name of the child after adoption must 
be entered on the new birth certificate. 

11) At the request of an adopted person who is at 
least 18 years of age or of the adoptive parents of an 
adopted child under 18 years of age, the new 
certificate must carry a notation that it has been 
amended, all items that have been revised pursuant to 
the adoption decree must be identified. and the 
notation "court action" and the date of the adoption 
decree must be shown on the new certificate. 

(2) If the birth certificate has been annotated 
pursuant to subparagraph (1), the annotation may be 
deleted in accordance with department rules at the 
request of an adopted person who is at least 18 years 
Of age or of the adoptive parents of an adopted child 
under 18 years of age. 

B. When a new certificate is established after legitimation 
pursuant to subsection 1, paragraph B. the actual place and 
date Of birth. the name of the child and the names and 
personal data of both parents at the time of birth must be 
shown. Notwithstanding section 20006, the new certificate 
may not be marked "amended." The new certificate must be 
filed with all other birth certificates and is not subject 
to ~he provisions of s~ction 20007, subsection 1, Or section 
20061. subsection 4. 

C. When a new certificate of birth is established following 
adoption or legitimation, it must be substituted for the 
original certificate of birth. After that substitution. the 
original certificate of birth and the evidence of adoption 
or legitimation are not subject to inspection except upon 
order of the Probate Court or the Superior Court, 

5. Original certificate restored. Upon receipt of notice 
of an annulment or revocation of adoption. the original 
certificate must be restored to its place in the files and the 
new certificate and evidence of adoption may not be subject to 
inspection except upon order of a probate court or the Superior 
J:&.ru:.t... 
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6. Delayed birth registration. If no certificate of birth 
is on file for the person for whom a new certificate is to be 
established under this section. a·delayed birth registration must 
be filed as provided by law before a new certificate of birth is 
established. 

7. Copies of original certificate. When the new 
certificate of birth is, established, the state registrar shall 
provide each municipal clerk who is required by law to have a 
copy of the certificate of birth on file with a copy of the new 
certificate of birth. In the case of a Maine certificate of birth 
established for a person born in a foreign country. the clerk of 
the municipality where the adoptive parents resided on the date 
of the adoption shall provide and shall maintain a copy of the 

. certificate on file. All copies of the original certificate in 
the custody of any municipal clerk must be sealed from inspection 
or surrendered to the state registrar as the state registrar 
directs. 

§20066. Statement of birth parents' identity 

A person 18 years of age or older, born and adopted in this 
State. may apply to the state registrar for a statement 
identifying the person's birth parents. The adoptee shall submit 
to the state registrar the following: 

1. Proof. Proof that the birth parents are deceased: 

2. Affidavit. An affidavit from a blood relative who is 
not a sibling and who is at least 10 years older than the 
adoptee. verifying that the adoptee lived with the birth parents 
for 5 years: and 

3. Order. An order from the Probate Court or superior 
Court authorizing the state registrar to open the original birth 
certificate to verify the identity Of the birth parents. 

Upon verification of' the information in this section, the 
state registrar shall prepare a form identifying the birth 
parents of the adoptee. This form 'must be attached to the new 
certificate of birth established pursuant to section 20065. 11 

'COpy of the form must be attached to an abstract of birth issued 
by the statewide system for the registration of vital statistics 
and must be provided to the adoptee. 

A statement of identification of the birth parents IDay not 
affect the rights of inheritance and descent. The form must 
contain the following words in a conspicuous place: "This 
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statement may not affect the rights of inheritance and descent of 
the adoptee." 

CHAPTER 2005 

MARRIAGE RECORDS AND LICENSES 

§20121. Issuance of marriage certificates to nonresidents; 
divorce certificate 

Before issuing a marriage certificate to a person who 
resides and intends to continue to reside in another state. the 
town or city clerk shall satisfy the town or city clerk by 
requiring affidavits· or otherwise that the person is not 
prohibited to marry by the laws of the state where the person 
resides. 

Persons filing notice of intention to marry. either of whom 
has been preyiously married. shall submit with the notice a 
certificate or certified copy of the diyorce decree or annulment 
of the last marriage or the death record of the last spouse. If 
both haye been preyiously married. both shall file a certificate 
or record. The clerk shall make a notation on the reyerse side of 
the marriage intention form showing the title and location of the 
courts. the names of the parties to the proceeding for the 
diyorces or annulments and the date when the decrees became 
absolute. In the case of a death, the clerk shall show the name 
of the deceased. along with the date and place of death. 

§20122. Copy of recOrd of marriages 

Every person authorized to unite persons in marriage shall 
make and keep a record of eyery marriage solemnized by that 
person in conformity with the forms and instructions prescribed 
by the State Registrar of Vital Statistics. That person shall 
~eturn each original certificate or certificates to the clerk who 
issued the Same within 7 working days following the date on which 
a marriage is solemnized by th·at person. If the marriage was 
solemnized in a town other than the place or places where the 
parties to the marriage reside. that person shall return a copy 
of the certificate. or of either certificate if 2 were issued. to 
the clerk of the town where the marriage was solemnized. Each 
certificate and copy so returned must contain a statement giying 
the names of the parties united in marriage. place and date of 
the marriage. the signature of the person by whom the marriage 
was solemnized and the names of the 2 witnesses. The person who 
solemnized the marriage shall add the title of the office by 
yirtue of which marriage was solemnized and the date ordained or 
authorized by a religious faith to perform marriages. the date a 
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notary public's commission expires or the date a lawyer was 
admitted to the Maine . Bar and the residence of the person who 
solemnized the marriage. The clerk who receives all certificates 
or copies shall record them. 

§20123. Records of divorces and annulments 

The clerk of the Superior Court in each county and the clerk 
of the District Court in each judicial diyision shall file with 
the State Registrar of Vital Statistics a record of each diyorce 
judgment or annulment issued in the clerk's jurisdict ion within 
45 days after judgment. 

The record must contain the names and residences of the 
parties and name of the person to whom judgment was issued. the 
date and place of the marriage. the date of and legal grounds for 
the judgment and the names and ages of the minor children. The 
registrar shall furnish the forms.· 

The record of diyorce prepared for the state registrar may 
not become a part of the official record of the court. 

§201~4. Indell; 

The Registrar of Vital Statistics shall prepare and keep an 
alphabetical index. by the names of both parties. of all 
annulments and divorces reported. When requested. the registrar 
shall cause a search to be made of the registrar's files for the 
record of any diyorce or annulment and shall furnish a copy 
thereof. The fee for such search and copy must reasonably reflect 
the cost of the seryice. as specified in section 708. 

CHAPTER 2007 

UNIFORM DETERMINATION OF DEATH ACT 

§20175. Determ~nation of death 

An indiyidual who has sustained either (ll irreversible 
cessation of cirCUlatory and respiratory functions. or (2) 
irreversible cessation of all fllnctions OF the entire brain. 
including the brain stem. is dead. A determination of death must 
be made in accordance with accepted medical standards. 

§20176. Uniformity of construction and ~lication 

This chapter must be applied and construed to effectuate its 
general purpose to make uniform the law with respect to the 
subject of this chapter among states enacting it. 
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This chapter may be cited as the Uniform Determination of 
Death Act. 

CHAPTER 2009 

DEAms AND BURIALS 

§20230. Registration of fetal deaths 

Except as authorized by the department or as reguired under 
section 5109. a certificate of each death of a fetus of 20 or 
more weeks of gestation which occurs in this State must be filed 
with the clerk of the municipality where the delivery occurred 
within 14 days after delivery and prior to removal of the fetus 
from the State. 

1. Certificate filed by funeral director. The funeral 
director or other authorized person in charge of the disposition 
of the dead fetus or its removal from the State is responsible 
for filing the certificate. In the absence of such a person. the 
physician or other person in attendance at or after the delivery 
is responsible for filing the certificate. The person 
responsible shall obtain the personal data from the best 
gualified person or source available and shall present the 
certificate to the person responsible for completing the medical 
certification of the cause of death. 

2. Medical certificate by ~hysician. The physician in 
attendance at or after the delivery shall complete and sign the 
medical certification within 5 days after delivery. except when 
an inguiry as to the cause of fetal death is reguired by law. 

3. Medical certificate by medical examiner. When the fetal 
death occurs without medical attendance upon the mother at or 
after delivery. or when inguiry as to the cause of fetal death is 
reguired by law. the medical examiner shall complete and sign the 
medical certification within 5 days after delivery. A 
certification need not be completed before the remains are ready 
for release. 

§20231. Registration of deaths 

Except as authorized by the department. a certificate of 
each death that occurs in this State must be filed with the clerk 
of the municipality where death occurred within a reasonable 
period of time. as specified by department rule. after the day on 
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yrhich death occurred and prior to the removal of the body from 
the State. 

1. Certificate filed by funeral director. The funeral 
director or other authorized person in charge of the disposition 
of the dead human body or its removal from the State is 
responsible for filing the certificate. The responsible person 
Ghall obtain the personal data from the best gualified person or 
source available and that person shall present the certificate to 
the physician or medical examiner responsible for completing the 
medical certification of the cauGe of death. 

2. Medical certificate by physician_ A physician 
authorized to practice in the State who has knowledge of the 
patient's recent medical condition, in accordance with department 
rules and other laws detailing who can certify and in what ~ime 
frame. shall complete and sign in a timely manner the med1cal 
certification of the cause of death. except when the death falls 
under the jurisdiction of the medical examiner as provided in 
section 20414. If the patient was a resident of a nursing home 
licensed under section 8802 at the time of death and if, ~he 
physician in charge of the patient's care or another phys1c:1an 
designated by the physician in charge had not examined the 
patient within 48 hours prior to death. or within 2 weeks prior 
to death in the case of a terminally ill patient. the physician 
in charge or another physician designated by the physician in 
9harge shall examine the body prior to 90mpleting the 
certification of death progess, The State Registrar of Vital 
Statistics of the department shall report to the Board of 
Registration in Medi9ine or the Board o~ Osteopathi9 E~~ination 
and Registration. whichever is appropr1ate. any phys:1C:1an who 
fails to 90mplete the medi9al certification of the cause of death 
fully and in a timely manner. or who fails to examine the body of 
a nursing home resident prior to gertifying cause of death as 
reguired by this se9tion, 

For the purposes of this subsection. the following terms have the 
following meanings. 

At "Life-sustaining procedurel! m~a~s any medical prQc~d~re 
or intervention that. when adm1n1stered to a gua11f1ed 
patient. serves only to prolong the dying Progess and does 
not include nutrition and hydration. 

B. "Terminally ill patient" means a, patient, who has, b~en 
diagnosed as having an incurable or 1rreyers1ble cond:t:oD 
that. without the administration of life sllsta.ln1ng 
procedures. will. in the opinion of the attending physician. 
resUlt in death within a short time. 

Page 867-LR3l02(1) 

) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

3. Medical certificate by medical examiner. When a death 
occurs under circumstances that make it a medical examiner case 
as defined in section 20414, or when inguiry as to the cause of 
death is reguired by law, the medical examiner shall complete and 
sign the medical certification. A certification need not be 
completed before the remains are ready for release. 

The medical examiner is responsible for the identity of the 
deceased and the time. date. place. cause, manner and 
circumstances of death on the death certificate. Entries may be 
left "pending" if further study is needed: or. at the specific 
direction of the Attorney General relative to cases under 
inyestigation by the Attorney General's office, entries must be 
left "withheld" until such time as the Attorney General, in the 
Attorney General's sole discretion, determines that any criminal 
investigation and prosecution will not be harmed by public 
disclosure of the information, Notwithstanding section 20007. 
SUbsection 4, unless directed otherwise by the Attorney General 
as specified in this subsection, this information for which the 
~ical examiner is responsible may be made available to the 
general public by the Office of Chief Medical Examiner, 

4. Correction of errors on death .statistic records filed 
under chapter 2015. Certificates of death in medical examiner 
cases, as defined in section 20414, may be· completed or amended 
at any time by means of forms provided by the department to the 
Office of Chief Medical E·xaminer. Either the· Chief Medical 
Examiner or the medical examiner assigned to the case may sign 
the forms. The medical examiner assigned shall submit the form 
to the Office of th"l Chief Medical Examiner for filing with the 
State Registrar of Vital Statistics. These forms may be filed at 
any time after death and need not include a sUmmary description 
of the eyidence in support of the completion or amendment. 

§20232 •. Identification of dead human bodies with communicable 
diseases 

The department shall adopt rules providing for notification 
to funeral directors or other authorized agents in charge of the 
disposition of dead human bodies in cases when the body has been 
diagnosed as having a communicable disease. 

Notification pursuant to this section is not a yiolation of 
this Title or Title 5. chapter 501. 

§20233. Permits for final disposition of dead human bodies 

Except as authorized by the department. no dead human body 
may be buried. cremated or otherwise disposed of or removed from 
the State until a funeral director or other authorized person in 
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charge of the disposition of the dead human body or its remoyal 
from the State has obtained a permit from the clerk of the 
municipality where death occurred or where the establishment of a 
funeral director haying custody of the dead human body is 
located. The permit is sufficient authority for final disposition 
in any place where dead human bodies are disposed of in this 
State, p~oYided th~t the reguirements ?f Title 3~, section 1405. 
are met J.n approppate cases. No perm"t may be J.ssued to anyone 
other than a funeral director until the clerk of the municipality 
receiyes a medical certificate that haS been signed by a 
physician or medical examiner that indicates that the physician 
or medical examiner has personally examined the body after death. 
The authorized person may transport a dead human body only upon 
receipt of this permit. 

A municipal clerk may issue a permit for final disposition 
by' cremation. burial at sea. use by medical science or remoYal 
from the State only upon receipt of a certificate of release by a 
duly appointed medical examiner as specified in Title 32, section 
~ 

A municipal clerk may issue a burial-transit permit to a 
funeral director who presents a report of death and states that 
the funeral director has been unable to obtain a medical 
certification of the cause of death. The funeral director shall 
name the attending physician or medical examiner who will certify 
to the cause of death and present assurances that the attending 
physician or medical examiner has agreed to do so. The funeral 
director shall exercise due diligence to secure the medical 
ce~tificatiQn and file the death certificate as soon as possible, 

1. Permit for transportation. Each dead human body 
transported into this State for final disposition must be 
accompanied by a permit issued by the duly constituted authority 
at the place of death. The permit is sufficient authority for 
final disposition in any place where dead human bodies are 
disposed of in this State. 

2. Permit for disinterment or remoyal, No dead human body 
may be disinterred or remoyed from any Yault or tomb until the 
person in charge of the disinterment or remoYal has obtained a 
permit from the clerk of the municipality when. the dead human 
body is buried or entombed. The permit must be issued upon 
receipt of a notarized application signed by the next of kin of 
the deceased who shall yerify that the next of kin is the closest 
suryiying known relatiye and, where other family members of egual 
or greater legal or blood relationShip also suryive, that they 
are aware of, and do not object to, the disinterment or remoyal. 
Nothing contained in this subsection precludes a court of 
competent jurisdiction from ordering or enjoining disinterment or 
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removal pursuant to section 20421 or in other appropriate 
circumstances. 

3. Permit for burial. The person in charge of each burying 
ground or crematory in this State shall endorse each permit with 
which that person is presented, and return it to the clerk of the 
municipality in which the burying ground or crematory is located 
within 7 days after the date of disposition. If there is no 
person in charge of the burying ground, an official of the 
municipality in which the burying ground is located shall endorse 
each permit. and present it to the clerk of the municipality. 
The funeral director or authorized person shall present a copy of 
each permit. after endorsement. to the clerk of the municipality 
where death occurred and to the clerk who issued the permit, 

4. Records. Each municipality shall maintain a record of 
any endorsed permit received pursuant to subsection 3. These 
records must be open to public inspection, 

§20234. Subregistrars 

The town or city clerk may appoint one or more suitable and 
proper persons 1n the municipality as subregistrars. who are 
authorized to issue permits for transportation and final 
disposition of dead human bodies in the same manner as is 
requ~red of the town or city clerk. Permits may be issued by a, 
subregistrar only when the town or city clerk or deputy clerk is 
not available. The completed death 'certificate or report of 
death. upon which the permit is issued, together with'a copy of 
the burial-transit permit must be forwarded to the town clerk at 
the earliest opening' of the municipal office after the date of 
issue, and all permits by whomsoever issued must be returned to 
the town clerk as required by section 20233. The appointment of 
subregistrars must be made with reference to locality, so as to 
best suit the convenience of the inhabitants Of the town, and the 
appointment must be in writing and recorded in the office of the 
town or city clerk. The sUbregistrars in any town hold office at 
the pleasure of the town clerk. 

§ZOZ35. Certificate of death typewritten or printed 

Any death certificate required to be filed by thl s chapter 
must be typewritten or printed prior to filing. 

§Z0236. Authorized person 

For the purposes of this chapter, the "authorized person" 
responsible for Obtaining or filing a permit or certificate means 
a member of the immediate family of the deceased. a person 
authorized in writing by a member of the immediate family of the 
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deceased if no member of the immediate family of the d~ 
wishes to assume the responsibility, or in the absence of 
immediate family, a person authorized in writing by the deceased. 

'CHAPTER 2011 

DISPOSAL OF DEAD BODIES 

§20290. Indian bones 

From October 3, 1973 and thereafter all Indian Skeletons and 
bones that come into the possession of any person, state 
department or organization. whether public or private. must be 
transf~rred to appropriate Indian Tribes in Maine for reburial. 

Prior to the time of transferral to the Indian Tribes, any 
Indian bones or skeletons found may be subjected to scientific 
study by persons skilled in the anthropological and 
archaeological fields, but in no instance may the study continue 
longer than one year from the time of the bones' discovery, 
before the bones are transferred to the Indian Tribe. 

§Z0291. Deliye~ to physician for scientific purposes 

If any resident of the State requests or consents that after 
death the resident's body may be delivered to a regular physician 
or surgeon for the advancement of anatomical SCIence, it may be 
used for that purpose, unless some kindred or family connection 
makes Objection. 

§20292. Collection. distribution and deliye~ 

The professors of anatomy, the professors of surgery and the 
demonstrators of anatomy in the medical schools of the State that 
are now or may hereafter become incorporated by Act of the 
Legislature are constituted a board for the collection, 
distr ibution and delivery of dead human bodies to and among any 
persons as under this chapter are entitled to receive them. When 
no medical schools of the State are in active operation. the 
Superintendent of the Bangor Mental Health Institute. the 
Superintendent of the Augusta Mental Health Institute, the 
Superintendent of the Eastern Maine Medical Center, the 
Superintendent of the Maine Medical Center and the Superintendent 
of the Central Maine Medical Center constitute the boa.rd. The 
board has full power to establish rules for its government and to 
appoint and remove officers. and shall keep full and complete 
minutes of its transactions. Under the board's direction records 
must be kept of all bodies received and distributed by the board 
and of the persons to whom the bodies are distributed. The 
minutes and records must be open at all times' to the inspection 

Page 87l-LR3l02(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

of each member of the board, the Attorney General and the 
district attorney of any county within the State. 

§20293. Deaths in almsbouses. prisons and institutions 

All public officers, agents and seryants of eyery county and 
municipality, and of every almshouse, prison. morgue, hospital or 
any other public institution haying charge or control oyer dead 
huma? bodies r~quir.ed t? be buried at the public expense are 
requ1red to not1fy 1mmed1ately the board of distribution, or the 
person or persons designated by the board, or its duly authorized 
officer or agent, 'whenever any body or bodies come into their 
possession, charge or control. and shall. without fee or reward, 
deliyer the body or bodies to the board or its duly authorized 
officer or agent. and permit the board or its agents. or the 
physicians and surgeons designated by it or them. who comply with 
this chapter, to take and remove any body to be used within the 
State for the adyancement of medical education. No notice need be 
giyen and no body may be delivered if any person. satisfying the 
authorities in charge of the body that the person is a member of 
the family. or next of kin to the deceased. claims the body for 
burial. but it must be surrendered to the person for interment. 
and no notice may be giyen and no body delivered to the board or 
its agents if the deceased person was a trayeler and not a 
yagabond. who died suddenly. in which case the body must be 
buried. No notice may be given and nO body delivered to the board 
or its agents by the Department of Corrections if. at its option. 
the department assumes responsibility for 'the expenses of 
burial. The option may be exercised by the Department of 
Corrections regardless of whether the body is claimed by a member 
of the family or next of kin. but in such a case it may only be 
exercised with the agreement of the person making the claim. The 
superintendents and medical staffs of the Augusta Mental Health 
Institute. the Bangor Mental Health Institute and Pineland 
Center. haying charge or control oyer dead human bodies required 
to be buried at public expense. when no person satisfies the 
Jiuperintendent of either hospital fO[ the mentally ill or the 
Pineland Center. and the commissioner that the person is a member 
of the family of, or has Some family connection or is' next of kin 
to the deceased. and wishes to claim the body for burial. may for 
the advancement of science hold an autopsy and eXamine the body 
of the deceased person. notwithstanding any provisions of this 
chapter. 

Notwithstanding the ayailability of lump sum death benefits 
under the United States Social Security Act. the term "buried at 
public . expense" as used in this section includes the unclaimed 
dead bodies of all indigent persons otherwise within the 
intendment of this section. 
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§20294. Distribution of bodies 

The board or its duly authorized agent may take and receive 
the bodies. deliyered 'under the proyisions of section 20293. and 
shall upon receiying them after 7 days from the date of decease 
distribute and deliyer them to the schools. physicians and 
surgeons in the following manner: Those schools needing bodies 
for lectures and demonstrations must first be supplied as fast as 
practicable. the number assigned to each to be based upon the 
number of students in actual attendance. Each school shall 
report to the board when directed the number of students in 
actu~l. attendance. The board of .distribution may designate 
phys1c1ans or surgeons who must receJve the bodies. applications 
to be considered in the order of their receipt by the board. 
Subject to this chapter. it is lawful for the Uniyersity of Maine 
System. Colby College, Bates College and Bowdoin College or any 
recognized medical school in New England to receiye the bodies 
for the promotion of medical education, which includes nursing 
training and premedical education. 

§20295. Enclosed from public view: carriers to obtain receipts 

The board may employ a carrier or carriers for the 
conyeyance of the bodies. The bodies must be well enclosed 
within a suitable encasement and carefully deposited free from 
public obseryation. The carrier shall obtain receipts by name or. 
if the deceased is unknown, by a description for each body 
deliyered by the carrier. The receipt must state the source from 
which the body was received. and the carrier shall deposit the 
receipts with the secretary 'of the board. 

§20296. Bond for proper disposal: traffic outside of Stat~ 

A school, college. uniyersity. or any recognized medical 
school in New England, physician or' surgeon may not be allowed or 
permitted to receive any body or bodies under this chapter until 
a bond is giyen to the Treasurer of State by the physician or 
surgeon. or by and in behalf of the schooL college, uniyersity 
or any recognized medical school in New England. to be approyed 
by a justice of a court of record in the county in which the 
physician or surgeon resides, or in which the schooL college, 
university or any recognized medical school in New England is 
situated. The bond must be in the penal Sum of $l,QQQ. 
conditioned that all the bodies that the physician or surgeon or 
the school, college, uniyersity or any recognized medical school 
in New England receiye thereafter may be used only for the 
promotion within the state of medical education. which includes 
nursing training and premedical eduCation, and when no longer 
'needed for educational purposes must be decently buried. The 
Treasurer of State shall examine the bond annually in the month 
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of December. and the Treasurer of the State shall certify in 
writing upon each bond in the Treasurer's of State possession th~ 
Treasurer's of State approval of the bond, In case any bond is 
not approved by the Treasurer of State. the Treasurer of State 
shall immediately notify the party giving the bond. who shall 
immediately file a new bond. A person who sells or bUYS a body or 
bodies. or in any way traffics in bodies. or transmits or conveys 
a body or bodies to-any place outside of the State. or causes the 
Same to be done. except as provided in section 20294. is 
punishable by a fine of not more than $200-or by imprisonment for 
not more than 11 months. 

§Z0297. Expenses 

Neither the State nor any county or municipality. nor any 
officer. agent or servant of the state. a county or municipality 
is required to pay for the delivery or distribution of any body 
under this chapter. Those receiving the bodies in the manner 
specified by the board of distribution shall pay all the expenses 
of delivery or distribution. 

§20298. Neglect to discharge duties 

A person having a duty under this chapter who neglects. 
refuses or omits to perform the duty as required- by this chapter. 
on conviction thereof. is punishable by a fine of not less than 
$100 nor more than $500, for each offense. 

CHAPTER 2013 

uiUFORM ANATOMICAL GIFT ACT 

§20350. Definitions 

1. Bank or storage facility. "Bank or storage facility" 
means a facility licensed. accredited or approved under the laws 
of any state for storage of human bodies or parts thereof. 

2. Decedent. "Decedent"· means a deceased individual and 
includes a stillborn infant or fetus. 

.:).. DODQi:. "Donor" means an individual whQ make!=; a gift of 
all or part of that individual's body. 

4. Hospital. "Hospital" means a hospital licensed. 
accredited or approved under the laws Of any state and includes a 
hospital operated by the United States Government. a state or a 
subdivision thereof. although not required to be licensed under 
state laws. 
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5. Part. "Part" includes Qrgans, tissues, eyes, bones, 
arteries. blood. other fluids and other portions of a human body, 
and "part" includes "parts", 

6. Person. "Person" means an individual, corporation, 
government or gqvernroental subdivision or agency. business trust. 
estate. trust. partnership or aSSociation or any other legal 
~ -

7. Physician or surgeon. "PhYSician" or "surgeon" means a 
physician or surgeon licensed or authorized to practice under the 
laws of any state. 

8. State. "State" includes any state. district. 
commonwealth. territory. insular possession. and any other area 
subject to the legislative authority of the United States of 
America. 

§20351. Persons who m~ execute an anatomical gift 

1. Individuals. A individual of sound mind and at least 16 
years of age may give all or any part of that individual's body 
for any purpoSes specified in section 2Q352, the gift to take 
effect upon death. 

2. Others. Any of the following persons. in order of 
priority stated, when persons in prior classes are not available 
at the time of death. and in the absence of actual notice of 
contrary indications by the decedent. or actual notice of 
opposition by a member of the same or a prior class. may give all 
or any part of the decedent's body for any purposes specified in 
section 2Q352: 

A. The spouse; 

B. An adult son or daughter; 

C. Either parent: 

D. An adult brother or sister: 

E. A guardian of the person of the decedent at the time of 
the decedent's death; 

F. Any other person authorized or under obligation to 
dispose of the body. 

3. Notice to donee. If the donee has actual notice of 
contrary indications by the decedent. or that a gift by a member 
of a class is opposed by a member of the same or a prior class. 
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the donee may not accept the gift. The persons authorized by 
subsection 2 may make the gift after death or immediately before 
.d!1.i:!.t1L. 

4. Examination. A gift of all or part of a body authorizes 
any examination necessary to assure medical acceptability of the 
gift for the purposes intended. 

5. Rights. The rights of the donee created by the gift are 
paramount to the rights of others. except as provided by section 
20356. subsection 4. 

§20352. Persons who mgy become donees. and pU~Qses for which 
anatomical-gifts mgy be made 

The following persons may become donees of gifts of bodies 
or parts thereof for the purposes stated: 

1. Medical. Any hospital, surgeon or physician, for 
medical or dental education, research, advancement of medical or 
dental science, therapy or transplantation: 

2. School. Any accredited medical or dental school. 
college or university for education, research, advancement of 
medical or dental science or therapy; 

3. Storage facility. Any bank or storage facility. for 
medical or dental education. research. advancement of medfcal or 
dental science. 'therapy or transplantation: or 

4. Specified individuals. Any specified indiyidual for 
therapy Or transplantation needed by the indiyidual. 

§20353. Manner of executing anatomical gifts, 

1. Will. A gift of all or part of the body under section 
20351. subsection 1 may be made by will. The gift becomes 
effectiye upon the death of the testator without waiting for 
probate. If the will is not probated, or if it is declared 
invalid for testamentary purposes. the gift. to the extent that 
it has been acted upon in good faith. is neyertheless yalid and 
effective. 

" 

2. Other documents. A gift of any part of the body under 
section 20351. subsection 1. may be made by dOCument other than a 
will. The gift becomes effective upon the death of the donor and 
upon acceptance by the donee. The document. which ma,y be a, ca,rd 
designed to be carried on the person. must be signed by the 
donor. in the presence of 2 witnesses who must sign the document 
in the donor's presence. If the donor cannot sign. the dOCument 
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may be signed for the donor at the donor's direction and in the 
donor' 5 presence, and in the presence of 2 witnesses who must 
sign the document in the donor's presence. Deliyery of the 
gocument of gift guring the donor's lifetime is not necessary to 
ma,ke the gift yalig. ' 

3. Donee. The gift may be ma,ge to a specifieg donee or 
without specifying a donee. If the latter. the gift may be 
a,ccepted by the a,ttending physician as donee upon or following 
geath. If the gift is made to a specified donee who, is not 
ayailable a,t the time ang place of death. the attending 
physician. upOn or following death in the absence of any 
expressed indication that the donor desired otherwise. ma,y accept 
the gift as donee. The physician who becomes a donee under this 
subsection ma,y not participa,te in the procedures for remoying or 
transplanting a pa,rt. 

4. Designee. Notwithstanding section 20356. subsection 2. 
the donor ma,y designa,te in the donor's will. card or other 
dOCument of gift the surgeon or physicia,n to carry out the 
a,ppropria,te procedures: proyided tha,t eye enucleations ma,y also 
be performed by a,' person who has successfully completed a course 
of tra,ining either ta,ught by an ophthalmologist. or giyen by the 
New England Eye Bank. a,nd tha,t the person is then exa,mined and 
certified a,s qualified to perform eye enuclea,tions by a,n 
ophtha,lmologist iicensed to pra,ctice in Maine. The course must 
include instruction a,nd pra,ctice in anatomy and physiology of the 
eye. ma,intaining a sterile field during the procedure. use of the 
appropria,te instruments a,nd sterile procedures for removing the 
corneal button and preserying it in a preserya,tiye fluid. In the 
a,bsence of a, designa,tion. or if the gesignee is not a,yailable. 
the donee or other person authorized to accept the gift may 
employ or a,uthorize any surgeon or physician for the purpose. 

5. How made. Any gift by a, person designated in section 
20351. subsection 2 must be made by a document signed by tha,t 
person. or ma,de by tha,t person's telegraphic. recorded telephonic 
Of other recorded message. 

This subsection includes. but is not limited to. gifts ma,de 
pursua,nt to section 20359. Anv gift pursuant to section 20359. 
by a person designated in section 20351. subsection 2. must be 
made by a document signed by that person. by a telegraphic. 
recorded telephonic or other recorded messa,ge. or by a, telephonic 
messa,ge witnessed by at lea,st 2 people in which ca,se the 
witnesses sha,ll dOCument the telephonic messa,ge in writing. 

§20354. Deliyery of dOcument of gift 
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If the gift is made by the donor to a specified donee, the 
will, card or other document, Or an executed copy thereof, may be 
delivered to the donee to expedite the apl?ropriate procedures 
immediately after death, but delivery is not necessary to the 
validity of the gift. The wilL card or other document, or an 
executed copy thereof, may be deposited in any hospital, bank or 
storage facility or registry office that accepts them for 
safekeeping or for. facilitation of procedures after death. On 
request of any interested party upon or after the donor's death, 
the person in possession shall produce the document for 
examination. 

§20355. Amendment Or revocation of the gift 

1. Amendment. If the will, card or other document or 
executed copy thereof has been delivered to a specified donee, 
the donor may amend or revoke the gift by: 

A. The execution and delivery to the donee of a signed 
statement: 

B. An oral statement made in the presence of 2 persons and 
communicated to the donee: 

C. A statement during a terminal illness or injury 
addressed to an attending physician and communicated to the 
donee; or 

D. A signed card or document found on the donor's person or 
in the donor's effects. 

2. . Revocation. ExCept as provided in subsection 4, any 
document of gift that has not been deliyered to the donee may be 
revoked by the donor in the manner set out in subsection 1 or by. 
destruction. cancellation or mutilation of the document and all 
executed copies of the document. 

3. Other methOds. Any gift made by a will may also be 
amended Dr revoked in the manner provided for amendment Qr 
revocation of wills. or as prOvided in subsection 1. 

4. Driver's licensew A Gift on an organ donor card 
pursuant to Title 29. section 540-C may be reyoked by destroying. 
cancelling or mutilating the organ donor card and pouch. 

§2Q356. Rights and duties at death 

1. Accepted or rejected. The donee may accept or reject 
the gift. If the donee accepts a gift of the entire body. the 
donee may, subject to the terms of the gift. authorize embalming 
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and the use of the body in funeral seryices. If the gift is of a 
part of the body. the donee, upon the death of the donor and 
prior to embalming, shall cause the part to be remoyed without 
unnecessary mutilation. After remoyal of the part, custody of the 
remainder of the body vests in the surviying spouse, next of kin 
or other persons under obligation to dispose of the body. 

2. Time of death. The time of death must be determined by 
a physician who attends the donor at the donor's death. or, if 
none, the physician who certifies the death. This physician may 
not participate in the procedUres for remoying or transplanting a 
P.i!.r..t... 

3. Good faith. A person who acts in good faith in accord 
with the terms of this chapter, or under the anatomical gift laws 
of another state or a foreign country, is not liable for damages 

. in any civil action or subject to prosecution in any criminal 
proceeding for that person's act. 

4. Applicability of other laws. This chapter is subject to 
the laws of this State prescribing powers and duties with respect 
to autopsies and to the proyisions of chaptex: 2015, the Medical 
Examiner Act. 

§20357. Uniformity of intengretation 

This chapter must be so construed as to effectuate its 
general purpose to make uniform the law of those states that 
enact it. 

§20358. Short title 

This chapter may be cited as the Uniform Anatomical Gift Act. 

§20359. Request for consent required to an anatomical gift 

1. Request for consent required. When· a death occurs in a 
hospitaL a reguest for consent to an anatomical gift must be 
made in accordance with the following provisions. 

A. When, based upon accepted medical standards, a decedent 
who has not made an anatomical gift is a suitable candidate 
for organ or tissue donation. the attending physician, or if 
the attending physician is unayailable Or if the attending 
physician made the determination of death, the hospital 
administrator, or the hospital administrator's designated 
representatiye, shall at the time of death request the 
person designated in section 20351, subsection 2, to consent 
to the gift of all or any part of the decedent's body as an 
anatomical gift for any or all of the purposes expressed in. 
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section 20352. This request is subject to all the 
provisions of this chapter. 

B. Persons who will make requests for anatomical gifts must 
be given training in the appropriate procedures for making 
the request. A· person who determined the death Of the 
decedent may not make the request for that decedent. 

2. Medical records. When a request for an anatomical gift 
is made pursuant to this section. the request and its disposition 
must be noted in the decedent's medical record, 

3. Interhospital agreements. Hospitals shall develop and 
implement interhospital agreements among themselves that 
establish protocols for the retrieyal and transportation of all 
or any part of a body found suitable for transplantation and for 
the costs associated with transplantation. 

4. Annual reports. Hospitals shall report annually to the 
commissioner the number of requests for anatomical gifts made and 
the number of organs retrieyed pursuant to this section and the 
overall impact of this section. This report may not contain any 
information that can identify the decedents or any person to whom 
a request for an anatomical gift was made. 

5. Rules. The commissioner shall establish rules 
concerning the training of persons whQ will perform the request 
for an anatomical gift pursuant to this section and may establish 
other rules necessary to implement this section. The 
commissioner shall appoint a committee of medical and hospital 
representatives to make recommendations regarding rules 
concerning the interhospital agreements pursuant to subsection 3. 

§20410. Tit1e 

C!lM'TER 2015 
MEDICAL EXAMINER ACT 

This chapter is known and may be cited as the Medical 
Examiner Act. 

§20411. Office of Chief Medical Examiner 

1. ApP9intment and gyalifications of the Chief Medical 
Examiner. There is created, in the Department of the Attorney 
General, the Office of Chief Medical Examiner for the State. The 
Governor shall appoint. the Chief Medical Examiner for a term of 7 
years and until the Chief Medical Examiner'S successor is 
appointed and qualified. The Chief Medical Examiner must possess 
a . degree of doctor of medicine or doctor of osteopathy. be 
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licensed to practice in the State and be expert in the specialty 
of forensic pathology. Expertise in the specialty of forensic 
pathology may be established either by certification in forensic 
pathology by the American Board of· Pathology or the American 
Osteopathic Board of Pathology or by successful completion of an 
eXamination to test expertise in forensic pathology designed for 
the State by acknowledged experts in the field selected by the 
Governor. The Goyernor shall fill by appointment any vacancy in 
the Office of Chief Medical Examiner for a full term of 7 years; 
The Chief Medical EXaminer may hire. subject to the Ciyil Service 
Law. necessary office and laboratory personnel to carry out the 
proper functioning of the Chief Medical Examiner's office. 

2. Appointment and gyalifications of the Deputy Chief 
Medical. Examiner. The Chief Medical Examiner may select one or 
more of the medical examiners to serve as deputy chief medical 
examiners. The Deputy Chief Medical EXaminer serves at the 
pleasure of the Chief Medical Examiner and_ if salaried, is 
unClassified. In the event of the Chief Medical Examiner'S 
temporary absence. the Chief Medical Examiner or. if the Chief 
Medical Examiner is unayailable, the Attorney General may 
designate one of the deputy chief medical examiners to serye as 
acting Chief Medical Examiner. The acting Chief Medical Examiner 
has all of the powers and responsibilities of the Chief Medical 
Examiner. 

3. Certification and completion of reports of deaths. The 
Office of Chief Medical Examiner is responsible for certification 
and completion of reports of deaths identified as medical 
examiner cases by section 20414. This must be accomplished by 
eXamination of bodies and useful objects and by investigation and 
inquiry into the circumstances surrounding the deaths. The 
Office of Chief Medical Examiner may compile and preserve records 
and data relating to criminal prosecution, public health, public 
safety and vital statistics, as these relate to the Chief Medical 
EXaminer's responsibilities. 

4. Judgments of the medical examiners. Judgments of the 
medical examiners as to the identity of the deceased and the 
cause, manner, date, time and place of death must be made with 
reasonable care based on a preponderance of the evidence. 

5. Custodian of records. The Chief Medical Examiner is the 
custodian of the records of the Office of Chief Medical 
Examiner t Copies of those records not declared confidential in 
subsection 8· are ayailable upon written request. 

6. Certificate as evidence. Notwithstanding any other 
provision of law or rule of eyidence, the certificate of the 
Chief Medical Examiner, under seal of the State, must be received 
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in any court as prima facie evidence of any fact stated in the 
certificate or documents attached to the certificate. The 
certificate under the seal must be presumed to be that of the 
Chief Medical Examiner. 11 facsimile of the signature of the 
Chief Medical Examiner imprinted on any certificate described in 
this subsection has the same validity as the Chief Medical 
EXaminer's written signature and is admissible in court. 

1. Medical records provided. In any medical examiner case. 
upon oral or written request of the medical examiner. any 
individual, partnership, association, corporation, institution or 
governmental entity that has rendered treatment pertaining to the 
medical examiner case shall as soon as practicable provide the 
medical examiner with all medical records pertaining to the 
perso? a.nd the treatm~nt p~oYiqed •. No individuaL partn7rship. 
aSSOc1at1on, cQrporatlQn, InstItutIon, governmental ent1ty or 

'employee or agent of a governmental entity may be criminally or 
civilly responsible for furnishing any medical records in 
compliance with this subsection. 

8. Certain information confidential. When in the custody 
of a medical examiner. reproductions of medical reports and 
reports compiled by the police incorporated into the file. 
communications with the Department of the Attorney General. death 
certificates and any amendments made to the. certificates. except 
for the information for which the medical examiner is 
responsible. as listed in section 20231. SUbsection 3. and not 
ordered "withheld" by the Attorney General. and reports 
pertaining to cases under inyestigation by the Department of the 
Attorney General are confidential. 

9.· Release of medical eXaminer's reports. State. county 
and local agencies and institutions. public and private. in 
possession of reports of the Office of Chief Medical Examiner may 
not rel'i/ase 'them. but shall refer all the reguests to the Office 
of Chief Medical Examiner. The Office of Chief Medical Examiner 
need not release medical eXaminer reports to the public until a 
next of kin has been contacted. 

10. Cooperation with research requests. The Office of 
Chief Medical Examiner shall cooperate with research requests by 
supplying abstracted data and copies of reports to interested 
persons and agencies consistent with the ayailable resources of 
the office. 

11. Written or recorded material expressing suicidal 
intent. Written or otherwise recorded communications that 
express or are eyidence of suicidal intent held by the Office of 
Chief Medical EXaminer pursuant to section 20417. subsections 4 
and 5. are not SUbject to public access. 
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§20412. Medical examiners: appointment: jurisdiction 

The Chief Medical Examiner shall appoint medical examiners 
who have statewide jurisdiction and serve at the pleasure of the 
Chief Medical Examiner and subject to the Chief Medical 
Examiner's control and the rules adopted by the Chief Medical 
Examiner. The medical examiners must be learned in the science of 
medicine and anatomy. licensed as physicians in this State and 
bona fide residents of this State. Each medical examiner before 
entering upon the duties of the medical examiner's office must be 
duly sworn to the faithful performance of the medical eXaminer's 
.dYtY... 

The Chief Medical Examiner may in the Chief Medical 
Examiner's discretion make temporary appointments when the Chief 
Medical Examiner deems it is in the public interest, Temporary 
medical examiners serve on a case-by-case basis and must be 
persons who are licensed as physicians by the State. but do not 
need to be residents of the State nor take an oath of office. 

The Chief Medical Examiner may retain official consultants 
to serye the yarious needs of the office. These consultants must 
possess a high degree of integrity and be learned in their 
fields. They need not reside within the State nor take an oath of 
Office. They serve at the pleasure of the Chief Medical Examiner. 

§Z0413. Salaries: fees: e~nses 

The Governor shall set the salary of the Chief Medical 
Examiner of the State of Maine. Other nonsalaried medical 
examiners must, upon the submission of their completed report to 
the Chief Medical EXaminer. be paid a fee of $45 for an 
inspection and view and must receive travel expenses to be 
calculated at the mileage rate currently paid to state employees 
pursuant to Title 5. section 8. An additional fee of $2Q may be 
authorized by the Chief Medical EXaminer for payment to other 
ponsalaried medical examiners for visits to· death scenes other 
than hospitals. 

The fees for autopsies performed by pathologists. at the 
request of a medical eXaminer or the Chief Medical Examiner. must 

'be set by the Chief Medical Examiner at a level that proyides 
reasonable payment for necessary costs and a reasonable fee in 
light of prevailing rates for the seryices of a pathologist in 
!1i.!.i.rut... 

The Chief MediCal Examiner. using the Chief Medical 
EXaminer's discretion, may in an unusual circumstance, to be 
determined by the Chief Medical EXaminer. prescribe a special fee 
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for the service of a medical examiner- or for any consultant 
seryice which the Chief Medical Examiner deems necessary. 

The Chief Medical _EXaminer. using the Chief Medical 
Examiner's discretion, may authorize any other expenses necessary 
to carry out the Chief Medical Examiner's duties. 

All compensation and expenses authorized by this chapter 
must be paid from the funds of the State appropriated by the 
Legislature for this purpose. 

If the Chief Medical Examiner or employees of the Chief 
Medical Examiner f s office, at their discretion, provide expert 
opinion or testimony relating.to Maine medical examiner cases on 
behalf of priyate litigants. the Chief Medical Examiner may. at 
the Chief Medical EXaminer's discretion, set a reasonable fee for 
these services, preparation leading to them and expenses incurred 
in proyiding them. All fees. charges or other receipts must -be 
cpedited to the General Fund. Medical examiners and consultants 
who serye the State on a fee per case basis are excluded from 
this paragraph and may make priyate arrangements for these 
services. 

§20414. Medical examiner case 

1. Circumstances of death constituting medical examiner 
case. A medical examiner case exists when remains are found that 
may be human and raise suspicion that death has occurred ·under 
any of the following circumstances: 

At Violence or 'poisoning; 

B. Suddenly when the person is in apparent good health and 
has no specific natural disease suffiCient to explain death;-

C. During diagnostic or therapeutic procedures under 
circumstances indicating gross negligence or when clearly 
due to trauma or poisoning unrelated to the ordinary risks 
of those procedures; 

D. Death when the person is in custoQy pursuant to an 
arrest, confined in a state correctional facility, county 
institution, facility or local lockup, unless clearly 
certifiable by an attending physician as due to specific 
natural causes; 

E. Death while the person is a patient or resident of a 
facility of the Department of Mental Health and Mental 
Retardation or residential care facility maintained Or 
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licensed by the department. unless clearly certifiable by an 
attending physician as due to specific natural causes; 

Fo Death suspected of being due to a threat to the public 
health when the authority of the medical examiner is needed 
to adequately study the case for the protection of the 
public health: 

Go Death suspected of not haying been certified, including. 
but not limited to, bodies brought into the State and aoy 
buried remains uncoyered other than by legal exhumation: 

H. Deaths suspected of being medical examiner cases that 
may haye been improperly certified or inadequately examined, 
including, but not limited to, bodies brought into the State 
under those circumstances: 

I. Sudden infant death syndrome deaths and all other deaths 
of children under the age of 18 unless clearly certifiable 
by an attending physician as due to specific natural causes 
unrelated to abuse or neglect: 

J. Whenever human or possibly human remains are discoyered 
not properly interred' or disposed of, for which the 
responsibility to do so cannot be readily determined: or 

K. Any cause when there is no attending physician capable 
of certifying the death as due to natural causes. When a 
person dies who is under the care of a religious 
practitioner who uses prayer and spiritual meanS of healing. 
the fact that the deceased has been under such religious 
care does not warrant suspicion of foul play or 
inyestigation beyond that warranted by the other facts of 
the case. 

2. Attendance by physician. A medical examiner case exists 
wheneyer the death is wholly or in part ascribable to yiolence or 
poisoning. regardless of whether the deceased had been attended 
by a physician, was a patient in a hospital, suryiyed for 
considerable time or died with the terminal natural causes 
consequent to and following from the injury or poisoning. 

3. Transplant operations. No operation for the transplant 
of an organ or a portion of any organ may take place, when the 
donor's death oCcurs Moder circumstances indicating a medical 
examiner case, without approval of the medical examiner. Any 
doctor performing a transplant operation when the donor has died 
under these circumstances shall note the condition of the yital 
organs in the region of surgery and shall include this notation 
in a written report of the Qperation and manner in which death 
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was pronounced, with the report to be given to the medical 
examiner upon the medical eXaminer's request, The medical 
examiner may choose to be present during the removal of the 
donated organ. 

4. Questionable cases and cases which may constitute 
exceptions. All questionable cases must be reported. Acceptance 
of any questionable case is to be determined by the Chief Medical 
Examiner unless acceptance is specifically ordered by the 
Attorney General or district attorney having jurisdiction. 

Deaths due to the consequences of long-term alcohol use. 
long term exposure to environmental or occupational toxins or 
long-term exposure to carcinogens must be reported, but need pot 
be accepted. 

. Sudden natural deaths in the elderly who have not had previous 
specific symptoms or who were not under treatment by a physician 
for the specific natural cause that is considered to be the cause 
of death must be reported to the Office of the Chief Medical 
Examiner. Those cases may be referred back to the attending 
physician by the Chief Medical EXaminer for certification of the 
death, even though the attending physician has not treated the 
patient for the specific natural disease that the attending 
physician will enter as the attending physician's diagnosis. 

5. Delayed reports. When a death has 'occurred that falls 
under this law as a medical examiner case and the body has 
already been released for final disposition, the case may be 
accepted and the body ordered held for examination by a medical 
examiner. but no exhumation may take place when the body has been 
finally interred. except pursuant to section 20421. 

§20415. Reports of death 

1. Persons suspecting medical examiner case. Any person 
who has become aware of a suspected medical examiner case shall 
immediately notify a law enforcement officer, medical examiner or 
the Office of the Chief Medicat Examiner. 

2. Medical examiners suspecting medical examiner case. ~ny 

medical examiner who has becQ~e aware of a death involving 
violence, or in which violence is suspected, shall immediately 
notify the appropriate law enfOrcement agency. The agency shall 
notify the district attorney for the district in which the body 
is located. 

3. Cases inVOlving criminal violence. Any law enforcement 
officer or medical examiner who has become aware of a death 
involving criminal violence, or in which criminal violence is 
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suspected. other than by motor vehiCle. shall immediately notify 
the Attorney General and the Chief Medical Examiner. 

§20416. Procedure at scene of death 

1. Authority required to moVe or alter body. Except as 
otherwise provided in this section: 

A. In any medical examiner case a person may not move or 
alter the body or any objects at the scene of death prior to 
the arrivaL or without the express authorization, of the 
medical examiner or Office of the Chief Medical Examiner: 

Bf In any medical examiner case in which noncriminal 
violence is suspected. or in which any violence. by motor 
vehicle is suspected, a person may not move or alter the 
body or any objects at the scene of death prior to the 
arrival. or without the express authorization, of the 
district attorney for the district in which the body is 
located or the district attorney's authorized 
representative: and 

C, In any medical examiner case in which criminal violence 
other than by motor vehicle is suspected. a person may not 
move or alter the body or any objects at the scene of death 
prior to the arrival, or without the express authorization, 
of the Attorney General or the Attorney General's authorized 
representative. 

2. Preservation or removal of body. In any medical 
examiner case where the body is in danger of being destroyed Or 
lost. or the location of the body renders it a serious threat to 
the safety or health of others, a person may take whatever steps 
are reasonably necessary for the retention or preservation of the 
body prior to the arrival or authorization of the medical 
examiner or Office of the Chief Medical Examiner. provided that 
the person shall first. whenever practicable. exactly mark the 
location and position of the body, 

In any medical examiner case where criminal violence other than 
by motor vehicle is not suspected. and the presence of the body 
is likely to cause hardship or outrage, and a medical examiner or 
the Office of the Chief Medical Examiner can not be reached in a 
reasonable period of time, the district attorney for the district 
in which the body is located. or the district attorney's 
authorized representative. may authorize removal of the body by 
the law enforcement officer in charge of the scene. provided that 
the officer shall first. whenever practicable. exactly mark the 
location and position of the body. 
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A. Hb~n g!H!!;1l QQQl![f! in a medical [a!:.!.l.i!;~ lillcll 22 i:l 
IIQSBi!;i:ll or an i:!!lIl:mli:lnce, !;lIe I:!Qg~ mi:l~ I:!e remQ:\!!u1 !;Q i:l 
mQ[!;l.lar~ l.lllge[ !;!Je [QllQwing CQngitiQnli1 

ell The indgen!; Ci:ll.lsillg !;he dea!;h gig nQ!; QCCllr in 
!;lIe megici:ll fi:lCili!;~: 

(2) Thel:!Qg~ is tri:lnsBQr!;eg !;Q a lieCllre Blace in !;he 
same condition as when death occurred: and 

(3) Tile Qnl~ i:ll!;eri:l!;iQns are tile gisconnec!;ing Q[ 
[ixeg meg!Ci:l1 eglliBmen!;. 

3. ProcedllreS. BefQre remQval Q[ !;he I:!Qg~ i:lS BrQviged ill 
slll:!sec!;iQn 2. !;!Je li:lw enfQrcemell!; Qfficer slli:lll. wllenever BQssil:!16 
i:lrri:lnge [Qr Bho!;Qgri:lphs, mei:lSllremen!;s i:lnd a reCQrg Q[ tile 
loca!;iQn ang PQsi!;iQn Qf tile I:!Qg~. 

Where !;he death is Sl.lspec!;eg of inVOlving crimini:ll violence Q!;her 
thi:ln I:!~ 'mQ!;Qr vehicle, tile PrQcegllre in !;his slll:!sectiQn mlls!; I:!e 
undertaken with the supervision of an authorized representati.ve 
Qf tile AttQrne~ Generi:ll. 

In all medical examiner cases in which criminal violence other 
than I:!~ mQ!;Qr vehicle is suspec!;ed. !;he BrQcegllre in this 
slll:!se!:!;iQn ma~ I:!e waiveg cQnCllrrentl~ I:!~ !;he Chief MegiCi:ll 
Examiner i:lnd the At!;Qrney General Qr !;he Chief Megical Examiner's 
and A!;!;Qrney Gelleri:ll'S i:lll!;hQrizeg reBresen!;i:l!;ive. 

In all other megical eXi:!!lliner Ci:lses !;he BrQCegllre in !;his 
slll:!sectiQn ma~ I:!e wi:liveg cQnCllrrenU~ I:!y !;he medici:ll eXaminer i:lng 
!;he gistrict i:lt!;Qrney fQr !;he dis!;rict in which the I:!Ogy is 
lQca!;eg Qr !;he medici:ll eXaminer's ang !;he gis!;ri!:!; a!;tQrney' s 
~!;horizeg reBresen!;i:l!;ive. 

§20417.· Investigation: autoBsy 

1. AuthQrity to conduct investigation. The medici:ll 
examiner Ili:ls i:lll!;hQrity !;QcQngllct i:ln inves!;igatiQn ang inguir~ 
into the cause, manner and circumstances of death in a medical 
examiner case. The medical examiner shall, if deemed necessary, 
immegiatel~ BrQceed !;Q !;he scene i:lng, sul:!jec!; !;Q !;he al.l!;hQri!;y Qf 
!;he AttQrne~ General. i:lssume cus!;od~ Qf !;he I:!Qdy fQr the BllrBQses 
Qf the inves!;igatiQn; i:lnd shall re!;i:lin cllstQd~ un!;il !;he 
investiga!;iQn has I:!een comBleted Qr lln!;il !;he Chief Medici:ll 
EXaminer hi:ls i:lssllmeg chi:lrge Qf !;he Ci:lse. 

2. Investigation I:!y law enforcement officer. When gei:lth is' 
not SllSpec!;eg !;Q I:!e the reslllt Qf criminal ViQlence, !;he megiCi:ll 
eXaminer mi:lY elec!; nQ!; !;Q BrQceed tQ !;he scene. Qr !;he Chief 
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Megi!:i:ll Examiner mi:lY elec!; IlQ!; !;Q giliBa!;cll a megici:ll eXi:lminer !;Q 
the scene. If !;he megical eXi:!!lIiner elec!;s nQ!; !;Q BrQceeg tQ !;he 
scene. Qr the Cllief Megical Examine[ elec!;1i nQ!; !;Q gispa!;cll a 
meM!:i:l1 eXi:lminer to !;he scene, !;lIe lCIW enfQrCemen!; QUice[ in 
chi:lrge Qf !;lIe scelle sllall: 

A. Investigatei:lng BIIQtQ9ri:lBh tile scene i:lS giredeg I:!~ !;lIe 
megici:ll examiner Qr Office Qf !;he C!Jief Megical EXi:!!lIiner;' 

B. Ti:lke BQSSessiQn Qf i:lll ol:!jec!;s tlli:lt in !;lIe QBiniQn Qf 
!;Ile megici:ll eXi:!!lIiner Qr Office Q[ the Chief Megici:ll EXi:!!lIiller 
mi:lY I:!e l.lliefl.ll in eS!;i:ll:!lislling !;he calise. mi:lnne[ i:lng 
circumstances of death: 

c. RemQVe !;he I:!Qg~ in aCCQrgance wi!;1l !;he instructions of 
the medical examiner or Office of the Cllief Megici:ll 
Examiner: and 

D. Mi:lke i:l reBQr!; Qf ~he inves!;igi:l!;iQn i:lVi:lilal:!le !;Q !;lIe 
megici:ll eXi:lminer or Offi!:e Qf the Chief Megici:ll Examiner. 

3. Assistance of law enforcement agency. The megiCi:ll 
examiner. Qr the Bi:ltIlQIQgis!; as descril:!eg in sl.ll:!sectiQn 8, mi:l~ 

reg lies!; !;he assis!;i:lnce and use Qf !;he fi:l!:ili!;ies Qf the li:lw 
enfor!:emen!; agency hi:lVing jurisgictiQn QVU t!Je ci:llie fQ'r !;lIe 
BllrBQses 'of I?hQtQgri:lBhing, fillgerBrinting Qr Q!;herwise 
iden!;ifying !;he I:!Qd~. Thi:l!; i:lgenc~ shi:lll BrQvige !;he medical 
examiner or Bi:lthQIQgis!; with a wri!;!;en reBQr!; Qf !;he S!;eBs ti:lken 
in BrQviging !;he i:lssis!;ance. 

4. Possession of l.lseful objects. ExceB!; as Qt!Jerwise 
girected I:!y the Attorney Generi:l1, the Attorney Generi:ll's deBl.l!;ies 
Qr assis!;i:lnts. !;he medici:ll examiner Qr' Office Qf the Chief 
Megi!:al Examiner mi:lY gi[ec!; !;1Ii:l!; i:l law ellfQrCemen!; Qfficer i:l!; !;lIe 
spene mi:lke mei:lSllrements, !;ake Bho!;Qgri:lBhs i:lng !;i:lke BoSSeSSiQn of 
i:lll Ql:!jec!;s !;Ili:l!; in !;he QBinion Qf !;he megi!:i:ll eXi:lminer or Office 
Qf the Chief Megical Examiner may I:!e usefJ.ll in es!;al:!lishing the 
cause, manner and circumstances of death. 

5. Reqyests fQr objects. An~ BersQIl hi:lving BoSSessiQIl Qf 
any Ql:!jec!; or ol:!jects. i:lS descril:!ed in slll:!sec!;iQn 4. shi:lll i:lt !;he 
reglles!; Qf the megici:ll eXi:lminer give !;hi:l!; Ql:!jec!; Qr Ql:!jec!;s !;o i:l 
law enforcement officer. Original written or recorded material 
!;hi:l!; migh!; eXBress sllicigi:ll inten!; mllS!; I:!e sen!; !;Q !;Ile Office of 
the Chief Medici:l1 Examiner. The Chief Medi!:al Examiner mi:lY elect 
to i:lcceBt cOBies in Blace Qf Qriginals. 

6. Examination of body. In all cases eXCeB!; !;hQse 
reglliring i:l reBQrt Qn a I:!Qd~ i:llrei:ld~ gisBQseg of and 1lQ!; tQ I:!e 
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exhumed for examination. the medical examiner shall conduct a 
thorough examination of the body. 

7. Written repor;t. Upon completing the medical examiner's 
investigation. the medical examiner shall submit a written report 
of the findings to the Chief Medical Examiner on forms provided 
for that purpose, The medical examiner shall retain one copy of 
the report. 

8. Autopsy. If, in any medical examiner case. in the 
opinion of the medical examiner. the Chief Medical Examiner. the 
district attorney for;' the district in which the death has 
occurred or; the Attorney Genual. it is advisable and in the 
public interest that an autopsy be made. the autopsy must be 
conducted by the Chief Medical Examiner or by a physician that 

. the medical examiner. with the approval of the Chief Medical 
Examiner. may designate. The medical examiner. with the approval 
of the Chief Medical Examiner. may elect to per;form the autopsy, 
The person who performs the autopsy shall make a complete report 
of the findings of the autopsy and shall transmit the report to 
the medical eXaminer and the Office of the Chief Medical 
Examiner. retaining one copy of the report. 

9. Autopsy of child. In the case of a child under the age 
of 3 years. when death occurs without medical attendance or. if 
attended. without a specific natural cause. the medical examiner 
shall order an autopsy. The autopsy may be waived by the Chief' 
Medical Examiner. provided the Chief Medical Examiner includes 
the reason for the waiver in the record. 

10. Chief Medical Examiner: juriSdiction. The Chief 
Medical Examiner may assume jurisdiction oyer a medical examiner 
case. and may recertify the death. when the Chief Medical 
Examiner finds that it is in the public interest for the Chief 
~Iedical Examiner to do so. The Chief Medical Examiner shall 
include the Chief Medical Examiner's reasons for so doing in the 
~ 

11. Final release of boiIY. In any medical examiner case 
the body may not be finally released for embalming or; burial 
except by order of the medical examiner in charge of the case. or 
by the Chief Medical Examiner. A medical examiner may not release 
a body without first ensuring that the case has been reported to 
the Office of the Chief Medical Examiner. 

§20418. Disposal of unidentified remains' 

Wheneyer unidentified human skeletal remains are recovered, 
the Chief Medical Examiner may store the remains. release them to 
an educational institution. inter them in an appropriate resting 
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place or have them cremated. Ashes of remains cremated may be 
disposed of in any apprOpdate manner;. Human skeletal remains 
uncovered in a cared-for cemetery or known to be Indian remains 
are excluded from the operation of this section. 

§20419. Retention of hoiIY fragments and boiIY fluids 

A medical examiner or a medical examiner'S designated 
pathologist may retain body fragments or body fluids for 
evidence. further study or documentation. 

§20420. Disposal of nonsubstantial fragments and fluids: 
disposal of substantial fragments 

1.' Disposal of nonsubstantial hody fragments and body 
fluids. Body fragments or; body fluids retained for evidence • 
further study or documentation, or those that have been recovered 
after the body has been released from the custody of the medical 
examiner. may be disposed of according to the practices of the 
laboratory responsible for analysis. by the Office of the Chief 
Medical Examiner. or by the medical examiner or pathologist 
retaining thOSe fragments or fluids. unless claimed in writing by 
the person responsible for burial. 

2. Disposal of substantial bogy fragments. The Chief 
Medical EXaminer may dispose of substantial fragments of bodies 
that have been retained for evidence. further study or 
documentation or; that have been recovered after; the rest of the 
body has been finally released, in accordance with section 20418. 
unless .claimed by the person· responsible for burial. 

§20421. Bogy buried without inqui~ 

1. Notification of district attorney or Attorney Gener;al. 
The medical examiner shall notify the district attorney for the 
?istrict i~ which ':he body was found or the Attorney General if 
1n any med1cal eXam1ner case: 

A. The body is buried: 

(1) Without inquiry or eXamination by the medical 
examiner; 

(2) Before the inquiry or eXamination has been 
completed to the satisfaction of the medical examiner: 

= 
(3) Without an autopsy if such was advisable pursuant 
to section 20417: and 
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B. The body is reguired for that inguiry. examination, 
completion or autopsy. 

2. Petition for order of exhumation. The district attorney 
or Attorney General may, under the circumstances enumerated in 
subsection L and if the district attorney or Attorney General 
finds it to be in the public interest, petition a Justice of the 
Superior Court fo~ an order of exhumation. 

3. Report of findings. The medical examiner. Chief Medical 
Examiner or pathologist who completes the inquiry, examination or 
autopsy shall report the findings to the justice and to the 
Office of the Chief Medical Examiner. 

§20422. Facilities and services available to medical eXaminers 

The facilities of all laboratories. under the control of any 
state agency or department, and the seryices of the professional 
staffs of those laboratorie~ must be made available to the Chief 
Medical Examiner with the cooperation of the head of the agency 
involved. 

§20423. Rules 

The Chief Medical Examiner is authorized and empowered to 
carry into effect this chapter, and in pursuance thereof, to make 
and enforce such reasonable rules consistent 'with this chapter as 
the Chief Medical Examiner may deem necessary, A copy of the 
rules and any amendments thereto must be filed in the office of 
the Secretary of State. 

§20424 •. Limitation on liability of medical examiners and 
pathologists 

Notwithstanding any other proyision of law, a medical 
examiner may not be held liable for damages for any injury or 
damage that results from the exercise and discharge of any of·the 
medical examiner's official duties, unless it can be shown that 
the injury or damage resulted from gross negligence on the part 
of the medical examiner. Notwithstanding any other provision of 
law, a pathologist. performing an autopsy at the reguest of ·a 
medical examiner or the Chief Medilll Examiner, may not: be held 
liable for damages for any injury or damage that results from the 
~e:formance of the autopsy. unless it can be shown that the 
~nJury or damage resulted from the gross negligence of the 
pathologist. Notwithstanding any other proyision of law. a 
professional conSUltant. who at the reguest of the medical 
examiner or Chief Medical Examiner conducts an examination and 
renders a report as part of the record, may not be held liable 
for damages for any injury or damage that results from the 
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performance of the examination unless it can be shown that the 
injury or damage resulted from the gross negligence of the 
consultant. 

§20425. Missing persons 

1. Files: information. The Office of the Chief Medical 
Examiner shall maintain files on missing persons sufficient for 
the purpose of Identification when there is reason to suspect 
that those persons may not be found aliye. These files may 
include such material as medical and dental records and 
specimens, details of personal property and physical appearance, 
samples of hair, fingerprints and specimens that may be ulie..f..u.l 
for identification. The Chief Medical Examiner may reguire 
hospitals, physicians. dentists and. other medical institutions 
and practitioners to proyide information. samples and specimens. 
A person participating in good faith in the proyision of the 
information, samples or specimens under this section is immune 
from any ciyil or criminal liability for that act or for 
otherwise cooperating with the Chief Medical Examiner. 

2. Confidentiality: disclosure. All information and 
materials gathered and retained pursuant to this section must be 
used solely for the purposes of identification of deceased 
persons and persons found aliye who are unable to identify 
themselves because of mental or physical impairment, The files 
and materials are confidential. except that compiled data that 
does not identify specific indiyiduals may be disclosed to the 
public. Upon the identification of a deceased person, those 
records and materials used for the identification may become part 
of the records of' the Office of the Chief Medical Examiner and 
may then be subject to public disclosure as pertinent law 
proyides. 

3. Reporting of missing persons. Missing persons may be 
reported directly to the Office of the Chief Medical Examiner by 
interested parties. Law enforcement agencies or other public 
agencies that receiYe reports of missing persons, or that gain 
knowledge of missing perSons, - shall' report that information to 
the Office of the Chief Medical Examiner. Law enforcement 
agencies shall report all attempts to locate missing persons to 
the Office of the Chief Medical Examiner. All absences without 
leaye by individuals from state institutions must also be 
reported to the Office of the Chief Medical Examiner when there 
exists a reasonable possibility of harm to that indiyidual. 

4. Cooperation. All state and law enforcement agencies and 
public and private custodial institutions shall cooperate with 
the Office of the Chief Medical Examiner in reporting, 
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investigating, clearing and gathering further information and 
materials on missing persons. 

Sec. A-4. 34-D MRSA, as amended, is repealed. 

Sec.A-S. Effectivedate. This Part takes effect July 1,1995. 

PARTD 

Sec. D-l. S MRSA c. 437 is enacted to read: 

CHAPTER 437 

INTERDEPARTMENTAL COUNCIL 

§19lll. Interdepartmental COuncil 

1. Establishment_ The Interdepartmental Council. referred 
to in this chapter as the "council," is established. 

2. Membership. The council is composed of 6 members: the 
Commissioner Of Corrections: the Commissioner of Education: the 
Commissioner of Children and Families: the COmmissioner of 
Health and Developmental Services: the Director of the Office of 
Substance Abuse: and the chair, who is appqinted by the Governor 
pursuant to subsection 3. 

3. Chair. The Governor shall appoint a chair from among 
the staff within the Office of the Governor, who serves as chair 
at the pleasure of the Governor. 

§19ll2.- Goals of the council 

The goals of the council are: 

1. Encourage coordinated system. To encourage a statewide 
system of coordinated services that are responsive to the current 
needs of children and families and that are delivered by a 
partnership of public, private and nonprofit. state-level and 
community-based agencies and to promote access to services by all 
children and their. families who are in need of these services: 

2. Evaluate allocation of resources. To evaluate on a 
continuing basis the allocation of resources to ensure the 
availability of quality services delivered in a coordinated and 
efficient manner that is consistent with the needs of children 
and families: and 
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3. Deyelop coordinated policy_ TO continue the development 
of a comprehensive and coordinated approach to initiation and 
revision of policy affecting services to children and families. 

§191l3. Povers and duties 

1. Duties. The council shall: 

A, Meet on a regular basis: and 

B. Report annually by January 15th to the LegiSlature on 
its progress in meeting the goals cited in section 19112 and 
its proposals for implementing those goals in the 
forthcoming year. A copy of the report must be submitted to 
the Executive Director of the Legislative Council. 

2. Poyers. The council may: 

A. Appoint subcommittees to carry out its work. 
Subcommittee membership may include representatives of 
public and private agencies that serve youth and families 
and other persons with special knowledge of, responsibility 
for or interest in an area related to the goals of the 
council: and 

B. Accept funds from the Federal Government. from any 
political subdivision of the State or from any individual. 
foundation or corporation and may expend these funds for 
purposes that are consistent with this section. 

§19ll4. Children's Residential Treatment Committee 

1. Establishment. There is established within the council 
the Children' s Residential Treatment Committee, referred to in 
this section as the "committee." to jointly develop and 
coordinate the State' s [ole in contracting for the placement and 
treatment of children in residential treatment centers. The 
committee is composed of the members of the council or their 
designees. 

2. Responsibilities. The responsibilities of the committee 
are as follows. 

A. .The committee. in consultation with the Residential 
Treatment Centers -Advisory Group. shall develop overall 
state policies for placement of children in need of 
treatment in residential treatment centers, 

B. The committee shall develop a plan to implement those 
policies. The plan must include a determination of the 
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current and projected need for placement of children in 
residential treatment centers. The plan must also determine 
the number of children to be. seryed in residential treatment 
centers. 

C. The committee shall deyelop. in consultation with the 
Residential Treatment Centers Adyisory Group. contract 
procedures for the proyision· of these seryices by 
community-based provider agencies consistent. with the 
following reguirements. 

(1) Residential treatment centers desiring to proyide 
seryices to children in need of placement shall submit 
the necessary budget data to the committee on or before 
May 15th of each year. 

(2) The committee shall prepare for the State a 
contract to offer to the residential treatment centers 
by July 1st of each year that states: 

(a) The reason for the number of children being 
contracted for: 

(b) The rate established for payment for those 
services: and 

(c) The basis· for that rate. 

(3) The committee shall deyelop an interim rate 
procedure that is consistent with subparagraph (4). 

(4) If a residential treatment center has 
substantially complied with subparagraph (1) and if the 
State has not offered. in good faith. a contract to a 
residential treatment center by July 1st of each year. 
seryices that are currently being proyided by that 
residential treatment center must be paid at a rate 
egual to the rate established immediately prior to July 
1st of each year. increased or decreased by the annual 
inflation rate as measured by the most recent Consumer 
Price Index for all Urban Consumers (CPI U) All Items. 
published by the United States Department of Labor. 
This interim rate remains in "effect for a residential 
treatment center until the State offers that 
residential treatment center a contract. The rate must 
then return to the level established immediately prior 
to July ist of each year until a negotiated contract 
has been signed by both parties. 
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(5) The committee shalL in establishing rates. take 
into account the importance of recruiting and retaining 
gualified child care staff in the current labor 
market. The rates established by the committee must 
provide funds adeguate to meet increased staff costs. 
incluQing increased base salaries for residential child 
care staff. The Department of Health and Developmental 
Seryices shall increase Medicaid ceiling leyels for the 
following facilities to allow adeguate funding of staff 
costs to meet competitive wages statewide; 

(a) Intermediate care facilities for persons with 
mental retardation: and 

(b) Waiyer homes. as approyed by the Diyision of 
Mental Retardation. 

The m1n1mum wacre reimbursement must be based on an 
average starting wage of $5.25 per hour in areas with 
an unemployment rate of 5, or less. 

D. The committee shall adopt rules to carry out the purpose 
of this section. 

E. The committee shall establish guidelines and policies 
for their departments that encourage. to the maximum extent 
feasible. the placement of Maine children in treatment 
programs located within the State. 

3. Residential Treatment Centers Advisory Group. The 
Residential Treatment Centers Advisory Group. as established by 
section 12004-1. subsection 65. consists of a representative from 
each residential treatment center in the State. 2 members who 
represent community mental health services and additional members 
at the discretion of the committee. All members must be selected 
annually by July 1st by the committee. The committee shall meet 
with the advisory group at least 4 times each year to reyiew rate 
and placement policies and procedures. 

§19115. Administration 

All funds received by the council must be administered by 
the Office of the Governor. Any funds appropriated for the 
council must be appropriated to the Office of the Governor. 

Sec. B-2. 5 MRSA §2000S-A is enacted to read: 

§20005 A. Auditing contracts 
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The Department of Health and Developmental Seryices shall 
perform all financial audits of the office's contractors that 
otherwise would haye been performed by the office, 

Sec. B-3. 5 MRSA §20044·A is enacted to read: 

§2Q044-A. Volunta~ restraints 

1. Commitment. A person alleged to be suffering from the 
effects of the use of an opiate. cocaine, chloral hydrate. other 
narcotic. barbiturate or the excessiye use of alcohol may· be 
committed to the care of any hospital. including any state mental 
health institute. or any legally· guali tied physician haying not 
less than 5 years' actual practice for treatment. The medical 
authorities of the hospital or the physician to whom the patient 
is committed may restrain the patient if necessary for the 
patient's protection for a periOd of not more than 90 days. 
subject to the proyisions of subsection 2. 

2. Agreement for personal restraint. Before any restraint 
may be imposed under subsection 1, a yoluntary agreement must be 
made in writing and signed by the patient authorizing the 
hospital or physician to restrain the patient's actions. if 
necessary. The agreement must be witnessed by the patient's 
spouse. parent or one of the municipal officers of the city or 
town in which the patient resides and approyed. after reasonable 
notice. by a Justice of the Superior Court or the judge of 
probate in the county where the patient resides. 

3. Progress investigation. Any Justice of the Superior 
Court or the judge of probate in the county where the patient 
resides may require , at the court's discretion. the office to 
investigate the progress of the patient and. upon the 
certification by the office that further restraint JS 
unnecessary. may annul that restraint agreement. If the 
agreement is annulled. the patient restrained must be immediately 
released upon the order of the court. 

Sec. B·4. 17 MRS A §1636 is enacted to read: 

§1636. Posing as Indian in vending 

A person who is not a member of the Passamaquoddy Tribe or 
the Penobscot Nation and who represents oneself to be such a 
member while engaged in the vending of goods and wares is 
punishable by a fine of not more than $250. 

Sec. B-5. 30-A MRSA c. 201-A is enacted to read: 

CIll\PTER 201-A 

Page B9B-LR3l02(1) 

) 

2 

4 

6 

B 

10 

12 

14 

16 

lB 

20 

22 

24 

26 

2B 

30 

32 

34 

36 

3B 

40 

42 

44 

46 

4B 

MAINE INDIAN HOUSING A!!THORITX 

§4995. Create respective tribal housing authorities 

The Passamaquoddy Tribe. the Penobscot Nation and the 
Houlton Band of Maliseet Indians are authorized by Title 5. 
section 12004. subsection 10 to create respectiye tribal housing 
authorities. The respectiye tribe. nation or band shall prescribe 
the manner of selection of the members, their terms and grounds 
for remoyal. Except as otherwise proyided in this chapter or 
clearly indicated otherwise, the Maine Housing Authorities Act 
applies to the tribal housing authorities referred to in this 
chapter as "authority" or "authorities." The power of tribal 
housing authorities may be exercised only within the Indian 
territory of the respectiye tribe or nation or the trust land of 
the Houlton Band of Maliseet Indians. Tribal housing authorities 
are in substitution for any tribal housing authority previously 

- existing under the laws of the State and assume all the rights 
and . obligations of those Bredecessor housing authorities. The 
pX.l1:;ently constituted tribal housing authority of the respective 
tribe or nation coptinues in existence and may exercise all the. 
authority preyiously vested by law until the respectiye tribe or 
nation create:; the tribal housing authority authorized by this 
section, 

Sec. B·6. 32 MRS A §87-B is enacted to read: 

§07-B. Trauma-incidence Iegistry 

The board shall collect trauma data as follows. 

1. Registry. The board shall maintain a statewide 
trauma-incidence registry that meets the requirements of the 
federal Trauma Care Systems Planning and Development Act of 1990. 
Public Law 101-590. Section 1. 104 Stat. 2915. The board shall 
adopt rules to define trauma. 

2. Reporting by physicians and hospitals. Physicians and 
hospitals may report trauma information to the board as follows. 

A. A hos'pital may report to the board information regarding 
persons diagnosed as suffering from trauma. Trauma reports 
should be made no later than 30 days from the date of 
diagnosis or the date of discharge from the hospital. 
whicheyer is later. 

B. A physician, upon reqUest of the board, may report to th~ 
board any further information requested by the board 
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cQncerning any perSQn nQW Qr fQrmerly under that physician's 
care whQ was diagnQsed as having suffered frQm trauma. 

C. A physician Qr hQspital that repQrts in gQQd faith in 
accQrdance with this sectiQn is nQt liable for any civil 
damages fQr making the repQrt. 

3. Confidentiality. Any infQrmatiQn prQvided tQ the bQard 
under this sectiQn is cQnfidential if the infQrmatiQn identifies 
Qr permits the identificatiQn Qf a trauma patient Qr a member Qf 
that patient's family. A persQn whQ releases infQrmatiQn that is 
cQnfidential under' this sectiQn cQmmits a civil viQlatiQn fQr 
which a fQrfeiture nQt tQ exceed $1. 000 per viQlatiQn may be 
adjudged. 

Sec. B-7. Transition. EmplQyees assigned tQ the 
Interdepartmental CQuncil whQ are transferred tQ the Office Qf 
the GQvernQr as a result ,Qf this Act retain their emplQyee 
rights. privileges and benefits. including sick leave. vacatiQn 
and seniQrity. T,he Bureau Qf Human ResQurces shall assist with 
the Qrderly implementatiQn Qf this sectiQn. 

Sec. B-8. Effective date. This Part takes effect July L 1995. 

PARTC 

Sec. C-l. Juvenile Corrections Review Group. The Juvenile 
Corrections Review Group, referred tQ in this Part as the 
"group, II is establIshed tQ review the lQcatiQn Qf juvenile 
corrections services. The grQUP consists Qf: 

1. FQur LegislatQrs. apPQinted jQintly by the President Qf 
the Senate and the Speaker Qf the HQuse Qf Representatives. 2 Qf 
whom must serve on the Joint Select Committee on Corrections, one 
Qf whQm must serve Qn the JQint Standing CQmmittee Qn Human 
ResQurces and Qne Qf whQm must serve Qn the JQint Standing 
CQmmittee Qn JUdiciary. TWQ Qf the LegislatQrs appQinted under 
this subsectiQn must be members Qf the majQrity party and 2 must 
be members Qf the minQrity party; 

2. Two parents of children rece~v~ng correctional services, 
Qne Qf whQm is appQinted by the GQvernQr and Qne Qf whQm is 
appQinted jQintly by the President Qf the Senate and the Speaker' 
Qf the HQuse Qf Representatives; 

3. TWQ 
organizations 

representatives 
involved in juvenile 

from community 
corrections issues, 
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whQm is appQinted by the GQvernQr and Qne Qf whQm is appQinted 
jQintly by the President Qf the Senate and the Speaker Qf the 
House of Representatives; 

4. 
GrQup. 
GrQUP; 

One representative frQm the Juvenile Justice AdvisQry 
appQinted by the Chair Qf the Juvenile Justice AdvisQry 

5. One educatQr whQ has experience teaching adjudicated 
YQuth. apPQinted by the GQvernQr; 

6. One representative from the Department of Corrections, 
appQinted by the CQmmissiQner Qf CQrrectiQns; 

7. One representative frQm the Department Qf Children and 
Families. appQinted by the CQmmissiQner Qf Children and 
Families; and 

8. One representative frQm the Department Qf EducatiQn. 
appQinted by the CQmmissiQner Qf EducatiQn. 

All appQintments must be made by August 1. 1995. The 
Executive DirectQr Qf the Legislative CQuncil must be nQtified by 
the appQinting authQrities when appQintments are made. 

Sec. C-2. First meeting; chair. The Executive DirectQr Qf the 
Legislative CQuncil shall call the first meeting by September 1. 
1995. The first Qrder Qf business must be tQ select a chair by 
majQrity VQte Qf the grQup. 

Sec. C-3. Task. The grQup shall meet as Qften as it 
cQnsiders necessary tQ review the lQcatiQn within State 
Government of juvenile corrections services. The group shall 
consider the criteria set forth in "Determination and 
RecQmmendatiQns tQ the Health and SQcial Services TransitiQn Team 
Regarding Juvenile CorrectiQnal 
Task FQrce. NQvember 4. 1993. 
study reports in its review. 
grQup shall re~Qmmend whether: 

Services," Juvenile 
and Qther juvenile 

After cQnducting its 

CQrrectiQns 
corrections 
review, the 

1. Juvenile corrections services should be moved to a new 
and separate cabinet-level Department Qf Juvenile CQrrectiQns; 

2. Juvenile corrections services should be moved to the 
Department Qf Children and Families and. if SQ. whether a Bureau 
Qf Juvenile CQrrectiQns 'shQuld be created· within that department; 
Qr 

3. Juvenile corrections services shQuld remain in the 
Department Qf CQrrectiQns. 
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The group may also make recommendations regarding improved 
delivery of juvenile corrections services. For the purposes of 
this Part, "juvenile corrections services" includes juvenile 
detention, probation and parole, the Maine Youth Center and 
community-based juvenile corrections programs. 

Sec. C-4. Report. The group shall submit its report, along 
with any necessary- implementing legislation, to the Legislature 
by November 1, 1995. A copy of the report must be submitted to 
the Executive Director of the Legislative Council. 

Sec. C~5. Staff. The Legislative Council may provide staff to 
the group upon request. 

Sec. C-6. Compensation. Members of the group are not 
eligible for any expenses or compensation. 

Sec. C-7. Errective date. This Part takes effect July L 1995. 

PART 0 

Sec. 0-1. Consolidation of homeless services. The Interagency 
Task Force on Homelessness and Housing Opportunities, referred to 
in this Part as "task force," shall develop a plan to consolidate 
services for people who are homeless into a single agency or as 
few agencies as practicable. In developing the plan, the task 
force shall include participants representing consumers, service 
providers, the Department of Children and Families, the 
Department of Health and Developmental Services, the Department 
of Education, the Maine State Housing Authority and the Office of 
Substance Abuse. The task force shall present its findings, 
along with any necessary implementing legislation, to the 
Legislature by November 1, 1996. A copy of the report must be 
submitted to the Executive Director of the Legislative Council. 
Upon request, the Legislative Council may provide assistance to 
the task force in preparing legislation. 

Sec. 0-2. Effective date. This Part takes effect July 1, 1995. 

PARTE 

Sec. E-!. Convene chairs. 
Commis'sioner of Health and 
Commissioner of Children and 

At least 2 times each year, 
Developmental Services and 
Families shall each convene 
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chairs of the boards and committees advising that commissioner's 
department to foster the development of coordinated policy 
discussion among the various boards arid committees. 

Sec. E-2. Review membership. By January L 1996, the 
Commissioner of Health and Developmental Services and the 
Commissioner of Children and Families shall each review the 
membership of the, boards and committees advising that 
commissioner's department to ensure that representation and 
composition of the boards and committees reflect the department's 
responsibilities. 

Sec. E-3. Consider consolidation. By July 1, 1996, the 
Commissioner of Health and Developmental Services and the 
Commissioner of Children and Families shall each review whether 
the boards and committees advising that commissioner's department 
should be consolidated into a single board for that department. 

Sec. E-4. Report. By November 1, 1996, the Commissioner of 
Health and Developmental Services and the Commissioner of 
Children and Families shall each submit a report to the Joint 
Standing CommIttee on Human Resources. Each report must specify 
the commissioner's activities under this Part, along with 
recommendations and any necessary implementing legislation. A 
copy of the report must be submitted to the Executive Director of 
the Legislative Council. 

Sec. E-5. Effective date. This Part takes effect July 1, 1995. 
PARTF 

Sec. F-l. Transition. The following prov1s1ons apply to the 
reassignment of the duties and responsibilities of the Department 
of Human Services and the Department of Mental Health and Mental 
Retardation. 

1. The Department of Health and Developmental Services is 
the successor in every way to the powers, duties and f~nctions of 
the fOllowing bureaus, divisions and programs of the Department 
of Human Services: the Bureau of Medical Services; the Bureau of 
Elder and Adult Services; the Bureau of Health; the Office of 
Data, Research and Vital Statistics; the Office of Health 
Planning and Development; and Disability Determination S~rvices. 

The Department of Health and Developmental Services is the 
successor in every way to the powers, duties and functions of the 
following bureaus, divisions and programs of the Department of 
Mental Health and Me,ntal Retardation: the Division of Mental 
Health; those parts of the Division of Mental Retardation that 
provide services to adults; the Augusta Mental Health Institute; 
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the Bangor Mental Health Institute; the Pineland Center; the 
Aroostook Residential Center; and the Office of Advocacy. 

2. The Department of Child~en and Families is the Successor 
in every way to the powers, duties and functions of the following 
bureaus, divisions and programs of the Department of Human 
Services: the Bureau of Child and Family Services; the Bureau of 
Income Maintenance; and the Division of Purchased and Support 
Services. The Department of Children and Families is the 
successor in every way to the powers, dutiep and functions of the 
following bureaus, divisions and programs of the Department of 
Mental Health and Mental Retardation: the Bureau of Children 
with Special Needs; and those parts of the Division of Mental 
Retardation that provide services to children. 

3. Notwithstanding the provisions of the Maine Revised 
Statutes, Title 5, all accrued expenditures, assets, liabilities, 
balances or appropriations, allocations, transfers, revenues or 
other available funds in an account or subdivision of an account 
of the Department of Human Services or the Department of Mental 
Health and Mental Retardation must be transferred to the proper 
accounts by the State Controller upon the request of the State 
Budget Officer and with the approval of the Governor. 

4. All rules of the Department of Human Services and the 
Department of Mental Health and Mental Retardation in effect on 
July 1, 1995 remain in effect until rescinded, revised or amended 
by the Department of Children and Families or the Department of 
Health and Developmental Services. 

5. All contracts, agreements and' compacts of the Department 
of Human Services and the Department of Mental Health and Mental 
Retardation in effect on July 1, 1995 remain in effect until they 
expire or are altered by the parties involved in the contracts or 
agreements. 

6. All records of the Department of Human Services and the 
Department of Mental Health and Mental Retardation must be 
transferred to the Department of Children and Families or the 
Department of Health and Developmental Services, as appropriate. 

7. All property and equipment of any bureau, division or 
program of the Department of Human Services or the Department of 
Mental Health and Mental Retardation' are transferred to the 
Successor agency. 

8. Employees of 
Department of Mental 

the Depar.tment of HUman Services or the 
Health and Mental Retardation who hold 

positions that are transferred to the Department of Children and 
Families, the Department of Health and Developmental Services or 
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another state department retain those positions in the 
departments to which they are transferred and retain all their 
employee rights, privileges and benefits" including sick leave, 
vac~tion and seniority, provided under the Civil Service Law or 
collective bargaining agreements. The Bureau of Human Resources 
within the Department of Administrative and Financial Services 
shall assist with the orderly implementation of this subsection. 

Sec. ·F·2. Commissioners. Notwithstanding .the Maine Revised 
Statutes, Title 22-A, section 103, the Commissioner of Human 
Services becomes the Commissioner of Children and Families on 
July 1, 1995 and serves at the pleasure of the Governor. 
Notwithstanding Title 22-B. section 103. the Commissioner of 
Mental Health and Mental Retardation becomes the Commissioner of 
Health and Developmental Services on July 1. 1995 and serves at 
the pleasure ,of the Governor. 

Sec. F·3. Revision clause. Wherever in the Maine Revised 
Statutes references to the Department of Human Services. the 
Department of Mental Health and Mental Retardation or any bureau. 
division or program of either department appear. the Revisor of 
Statutes may correct the references for consistency with this Act 
when updating. publishing or republishing the statutes. 

Sec. F·4. Effective date. This Part takes effect July 1. 1995. 

PARTG 

Sec. G·t. 22 MRSA §6·B is enacted to read: 

§6-B. Joint location of services 

In cooperation with the Bureau of General Services and the 
Department of Mental Health and Mental Retardation, the 
department shall locate its service delivery sites jointly with 
those of the Department of Mental Health and Mental Retardation. 
subject to the following provisions. 

1. Leases. Joint location 
except as provided in subsection 
or extended on a short-term basis 

must occur 
2. A lease 
in order to 

as leases expire, 
may be renegoti~ 
make its expiration 

date coincide with those of other relevant leases. 

Z. Exceptions. Joint location is not required if the costs 
of joint location as estimated by the Bureau of General Services 
substantially exceed the benefits of joint location as estimated 
by the Bureau of General Services. In estimating benefits. the 
Bureau of General Services shall consider. but is not limited to. 
the following: 
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A. Monetary savings expected from leasing fewer but larger 
~ 

B. Administrative savings expected by either the department 
or the Department of Mental Health and Mental Retardation 
from sharing regional administrative functions; 

C. Improved accesS expected for customers; and 

D. Improyed coordination and quality of seryices expected 
from greater interaction of staff across departments. 

3. Other departments. This section does not prohibit the 
Bureau of General Seryices from including other state agencies at 
a joint location site. Other state agencies include. but are not 
limited to. the Department of Labor. the Department of the 
Secretary of State and the Department of Education. 

4. Reports. The Bureau of General Services shall submit 
progress reports regarding the implementation of this section to 
7he. ~oi~t standing committee of the Legislature having 
Jur1sd1ct1on oyer human resources matters by the following dates: 

A. January I. 1996; 

B. January I. 199B: and 

c.' January I. 2000. 

Sec. G-2. 34-B MRSA §1201-B is enacted to read: 

§1201 B. Joint location of services 

In cooperation with the Bureau of General Seryices and the 
Department of Human Services. the department shall locate its 
service delivery sites jointly with those of the Department of 
Human Services. subject to the following provisions. 

1. Leases. Joint location must OCClIr as leases expire, 
except as provided in subsection 2. A lease may be renegotiated 
or extended on a short term basis in order to make its expiration 
date coincide with those of other releyant leases. 

2_ Exceptions. Joint location is not required if the costs 
of joint location as estimated by ,the Bureau of General Services 
substantially exceed the benefits of joint location as estimated 
by the Bureau of General Services. In estimating benen ts. the 
Bureau of General ServiceS shall consider. but is not limited to, 
the following: 
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A. Monetary sayings expected from leasing fewer but larger 

~ 

B. Administratiye savings expected by either the department 
or the Departme'nt of Human Seryices from sharing regional 
administrative functions: 

C. Improved access expected for customers: and 

D. Improyed coordination and <auality of services expected 
from greater interaction of staff across departments. 

3. Other departments. This section does not prohibit the 
Bureau of General Services from including other state agencies at 

,a joint location site. Other state agencies include. but are not 
limited to.' the Department of Labor. the Department of the 
Secretary of State and the Department of Education. 

4. Reports. The Bureau of General Services shall submit 
progress reports regarding the implementation of this section to 
the joint standing committee of the Legislature having 
jurisdiction over human resources matters by the following dates: 

A. January I. 1996:' 

B. January I. 199B: and 

C. January I. 2000. 

Sec. G-3. 34-B MRSA §5201, as amended by PL 1993, c. 410, 
Pt. CCC, §2B, is further amended to read: 

34 §5201. Establishment 

36 

3B 

40 

42 

44 

46 

4B 

50 

There is established within the Department of Mental Health 
and Mental Retardation the Division of Mental Retardation, which 
is responsible for: 

1_ Institutiooal programs_ The supervision of ~ mental 
retardation programs in the state institutions; 

. 2. Statewide syG~em. The planning, promotion, coordination 
and development of a complete and integrated statewide system of 
mental retardation services for adults; 

3. Liaison. Se~ving as liaison, coordinator and consultant 
to the several state departments in order to develop the 
statewide system of mental retardation services; 
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4. Community-based services. Ensuring that meR~ally 

~e~a~aea--pe~BeRs adults with mental retardation residing in 
community residential facilities, including nursing homes, 
boarding homes, foster homes, .group homes or halfway houses 
licensed by the Department of Human Services are provided, 
insofar as possible, withr residential accommodations and access 
to habilitation services appropriate to their needs; and 

5. Protective and supportive services. . Providing 
protective and supportive services, in accordance with section 
5203, to incapacitated persons who, with some assistance, are 
capable of living and functioning in society. 

Sec. G·4. 34-B MRSA §5204, as amended by PL 1993, c. 410, 
Pt. CCC, §31, is repealed. 

Sec. G-5; 34·B MRSA §6201, sub·§2, as enacted by PL 1985, c. 
503, §12, is amended to read: 

2. Child in need of treatment. "Child in need of 
treatment" means: 

A~--A-"'h-i-l4-~-O--{:-o--5--ye-a-F-s--4ffiG.-i,&-aevele!,meR~ally-a;'saBle~ 
e~-wRe-aemBRst~a~es-aeveiepmeR~al-aelaysf-aRa 

B. A child a~e-9-~B-~g-yea~s 17 years of age or younger who 
has treatment needs related to mental illness, mental 
retardation, ~ developmental disabilities or emotional 
or behavioral needs that are not under current statutory 
authority of eH;,st;'R~ ~ state agencies~~ 

C. A person 18 years of age or older and under 21 years of 
age who has treatment needs related to mental illness, 
mental retardation, autism, developmental disabilities or 
emotional or behavioral needs if the department has 
determined that it is' in the interest of that person to 
receive treatment through the bureau. 

Sec. G·6. 34-B MRSA §6205 is enacted to read: 

§6205. Services for juveniles committed to the Maine Youth Center 

1. Bureau authority_ The bureau may provide consultation 
services to any juvenile with mental retardation committed to the 
Maine Youth Center if those services are requested by the 
CQmmissioner of Corrections, Consultation services may include 
participation by appropriate bureau professionals on the Clinical 
Services ·Committee of the Maine Youth Center in order to assist 
in the design of individual treatment plans to provide 
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habilitation. education and skill training to juveniles with 
mental retardation in residence at the Maine Youth Center. 

2. Support services. Whenever a program has been designed 
for a juvenile with mental retardation by the Cl~n~cal Serv~ces 
Committee of the Maine Youth Center and the cl1n1cal serV1ces 
COmmittee has included participation by the bureau professionals, 
the bureau shall proyide, insofar as possible, support services 
to implement that program. 

3. Case management. The bureau may provide case management 
services to juveniles with mental retardation who are released 
from the Maine Youth Center. 

Sec. G-7. Administrative hearings. The Attorney General and the 
Commissioner of Human Services shall establish jointly a planning 
group to examine the feasibility of having the Department of the 
.Attorney General provide administrative hearings that are 
currently provided by the Department of Human Services. The 
planning group may include representatives from other 
departments. The planning group may explore the broader option of 
consolidating in the Department of the Attorney General the 
administrative hearings from .several departments. The study, must 
include an examination of the consistency of decisions made by 
hearing officers and must recommend minimum qualifications for 

hearing officers. 

By January 1, . 1995, the Attorney General and the 
Commissioner of Human Services shall submit a joint report to the 
joint standing committee of the Legislature having jurisdiction 
over human resources matters. If the Attorney General and the 
commissioner have found that it is .feasible for the Department of 
the Attorney General to provide administrative hearings that are 
currently provided by the Department of Human Services, the 
report must include all legislation necessary to implement that 
transfer of responsibility. 

Sec. G-8. Food safety. The President of the Senate and the 
Speaker of the House of Representatives shall establish jointly a 
process through which the joint standing committees of the 
Legislature having jurisdiction over human resources matters, 
agriculture matters and marine resources matters study the issue 
of food safety and present a plan to the 117th LegiSlature. The 
plan mus't address, but is not limited to, the following. 

1. The plan must standardize food and beverage safety rules 
across agencies where~er appropriate. 
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2. The plan must reduce duplication 
respective responsibilities of the variolls 
involved in food and beverage safety. 

and clarify the 
public agencies 

3. The plan must recommend reallocation of staff and 
resources among agencies as appropriate. 

The process established by the President of the Senate and 
the Speaker of the House of Representatives must require the plan 
to be presented to the l17th Legislature, along with implementing 
legislation, by January 1, 1995. 

Sec. G-9. Effective date. This Part takes effect when approved. 

PARTH 

Sec. H-1. Definition. As used in this Part, "commissioner" 
means the Commissioner of Human Services until that position is 
abolished. When the position of Commissioner of Human Services 
is abolisp.ed, "commissioner" means the Commissioner of Children 
and Families. 

Sec. H-2. Single point of access. By October 1, 1995, the 
commissioner shall develop a single point of access system for 
customers of health and social services. The system must include 
all services provided by or through the Department of Children 
and Families and the Department of Health and Developmental 
Services and may include the services offered by or through other 
agencies, including" but not limited to, the Department of Labor, 
the Department of Education, the Department of Corrections and 
the Office of Substance Abuse. The goals of the system are: 

1. To improve the quality and consistency of information 
provided to customers; 

2. To reduce the amount of time needed for customers to 
identify needed services: 

3. To reduce the number of intake workers and the number of 
offices that a customer must visit in order to receive needed 
services; 

4. To allow information from customers to be provided more 
efficiently wi th as few duplicate reguests as possible made of 
the customer: 

5. To provide a single access point that is geographically 
and financially accessible and that is acceptable to customers; 
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6. To encourage ongoing collaboration among state agencies 
and between state and private agencies; and 

7. To enhance efficiency and reduce costs and duplication in 
State 'Government. 

The commissioner shall submit an interim report by, January 
1, 1995 and a final report by October 1, 1995 to the joint 
standing committee of the Legislature having jurisdiction over 
human resources matters. The reports must include an assessment 
of progress made toward the goals described in this section and 
any legislation needed to implement the system. 

Sec. H-3. Unified case coordination. By March 1, 1996, the 
commissioner shall develop a unified case coordination system for 
customers of health and social services who have mUltiple needs. 
The system must include all services provided by or through the 
Department of Children and Families and the Department of Health 
and Developmental Services and may include the services offered 
by or through other agencies, including, but not limited to, the 
Department of .'Labor, the Department of Education, the Department 
of Corrections and the Office of Substance Abuse. The goals of 
the system are: 

1. To provide comprehensive, interdisciplinary services to 
customers; 

2. To reduce the barriers presented by categorical funding 
streams; 

3. To allow information from customers to be provided more 
efficiently with as few duplicate requests as possible made of 
the customer; 

4. To encourage ongoing collaboration among state agencies 
and between state and private agencies; and 

5. To enhance efficie'ncy and reduce costs and duplication in 
State Government. 

The commissioner shall submit an interim report by November 
1, 1995 and a final report by March 1, 1996 to the joint standing 
committee of the Legislature having jUrisdiction over human 
resOUrces matters. The reports must include an assessment of 
progress made toward the goals described in this section and any 
legislation needed to ,implement the system. 

Sec. H-4. Process. 
to implement this 

The commissioner shall establish a process 
Part that incorporates the principles 
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of total quality management. The commissioner shall attempt to 
have 2 process action teams chartered by the Maine 'Quality 
Management Council, one to work on the single point of access 
system and the other to work 'on the unified case coordination 
system. In the event that the council does not charter the 
process action teams recommended by the commissioner, the 
commissioner shall establish 2 process action teams separate from 
the council. In either event, the process action .teams must 
include the participation of the Department of Children and 
Families, the. Department of Health and Developmental Services, 
the Department of Labor, the Department of Administrative and 
Financial Services, the Office of Substance Abuse, consumers of 
health a'nd social services, consumer advocates, private providers 
of health and social s.ervices and members of charitable and 
research organizations interested in case management and single 
point of entry systems. 

Sec. H-5. Cooperation. The Department of Health and 
Developmental Services, the Department of Administrative and 
Financial Services, the Department of Labor, . the 
Interdepartmental Council, the Office of Substance Abuse and any 
other state agency requested shall cooperate fully with th~ 
commissioner in carrying out this Part. 

Sec: H-6. Effective date. This Part takes effect when approved. 

PART I 

Sec. 1-1. Resolve 1993, c. 36 is repealed. 

Sec. 1-2. Preparation of biennial budget. The Bureau of the 
Budget shall ensure that. the biennial budget submitted to the 
Legislature for fiscal years 1995-96 and 1996-97 reflects the 
departmental reorganization embodied in this Act. The Bureau of 
the Budget shall work with the Department of Human Services and 
the Department of Mental Health and Mental 'Retardation to develop 
the initial budgets for the Department of Children and Famiiies 
and the Department of Heal t"h and Developmental Services. The 
following provisions apply to the development of the initial 
budgets. 

1. It is the intent of the Legislature that, when the 
Medicaid program is prepared to conduct its own data processing 
functions and is certified to do so by the federal Health Care 
Finance Administration, Medicaid management information system 
positions related to. data entry and data processing will be 
transferred from the Department of Children and Families to the 
Department of Health and Developmental Services. It is the 
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intent of the Legislature that these transfers occur by July 1, 
1996 and earlier if appropriate. 

2. It is the intent of the Legislature that one Advocate 
position will be transferred from the Office of Advocacy within 
the Department of Mental Health and Mental Retardation to the 
Department of Children and Families on July 1, 1995. It is the 
intent of the Legislature that the remaining positions in the 
Office of Advocacy be assigned to the Office 'of Advocacy within 
the Department of Health and Developmental Services. 

3. It is the intent of the Legislature that all positions 
assigned by any department to the Interdepartmental Council in 
fiscal year 1994-95 be transferred to the Office of the Governor 
on July 1, 1995 for assignment to the Interdepartmental Council. 

4. It is the intent of the Legislature that funds 
administered by the Department of Mental Health and Mental 
Retardation in fiscal year 1994-95 for the activities of the 
Interdepartmental Committee on Transition pursuant to the Maine 
Revised Statutes, Title 20-A, chapter 30B, be transferred to the 
Department of Education as of July 1, 1995, and that the 
Department of Education be the fiscal agent for the 
Interdepartmental Committee on Transition. 

5. It is the intent of the Legislature that all existing 
auditing capacity in the Department of Human Services and the 
Department of Mental Health and Mental Retardation will be 
reallocated to the Department of Health and Developmental 
Services and that the Department of Health and Developmental 
Services shall perform all' financial audits for contractors doing 
business with itself, the Department of Children and Families .and 
the Office of Substance Abuse if those audits would otherwi'se 
have been conducted by the Department of Health and Developmental 
Services, the Department of Children and Families or the Office 
of Substance Abuse. It is the intent of the Legislature that, 
beginning July 1, 1995, funds that would otherwise have been 
appropriated to the Office of Substance Abuse must be 
appropriated to the Department of Health and Developmental 
Services in an amount adequate to fund 2 Auditor II positions who 
will have as their first priority the responsibility of 
performing audits of Office of Substance Abuse contractors. 

6. It is the intent of the Legislature that tesources 
previously allocated to the Division of Regional Administration 
within the. Department of Human Services must be reallocated to 
the Department of Children and Families, and that the Department 
of. Children and Families shall provide regional administration 
functions for itself and for the Department of Health and 
Developmental Services, except that the bepartment of Health and 
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Developmental Services shall maintain its own capacity to perform 
regional bill payment and payroll. 

7. It is the intent of the, Legislature that the Department 
of Children and Families shall develop and maintain federal cost 
allocation plans for itself and for the Department of Health and 
Developmental Services. 

Sec. 1-3. Transitional activities. With the approval of their 
respective commissioners, personnel from the Department of Human 
Services and the Department of Mental Health and Mental 
Retardation may engage in' any activities necessary to implement 
this Act in a timely manner. The Commissioner of Human Services 
shall make any executive branch decisions regarding the 
Department of Children and Families that must be made prior to 
July 1, 1995. The Commissioner of Mental Health and Mental 
Retardation shall make any executive branch decisions regarding 
the Department of Health and Developmental Services that must be 
made prior 'to July 1, 1995. 

The Commissioner of Human Services and the Commissioner of 
Mental Heal th and Mental Retardation shall cooperate to ensure 
that any federal approval required to implement any part of this 
Act is requested and received. If either commissioner determines 
that federal approval will not be obtained for any part of this 
Act, that commissioner shall immediately riotify the joint 
standing committee of the Legislature having jurisdiction over 
human resources matters and the Executive 'Director of the 
Legislative Council. 

Sec. 1-4. Committee bill. By November 1, 19'94, the Joint 
Standing Committee on Human Resources shall submit legislation to 
correct errors, inconsistencies and unintended policy changes 
that result from this Act. The Legislative Council shall provide 
staff assistance to the committee for the preparation of the bill. 

Sec. 1-5. Appropriation. The following, funds are appropriated 
from the General Fund to carry out the purposes of this Part. 

EDUCATION, DEPARTMENT OF 

Division of Finance 

Personal Services 
All Other 
Capital Expenditures 
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Provides for the appropriation of funds for 
one Project Management Analyst II position 
and related expenses through December 1994 
to develop a cost allocation,plan. 

DEPARTMENT OF EDUCATION 
TOTAL 

HUMAN SERVICES, DEPARTMENT OF 

Administration - Human Services 

Personal Services 

Provides for the appropriation of funds 
including 2 Project Accountant II positions 
and one Project Systems Analyst position 
from December 1994 to May 1995 to develop 
cost allocation plans. 

DEPARTMENT OF HUMAN SERVICES 
TOTAL 

TOTAL APPROPRIATIONS 

$25,404 

$49,037 

$49,037 

$74,441 

Sec. 1-6. Allocation. The following funds are allocated from 
the Federal Expenditure Fund to carry out the purposes of this 
Part. 

HUMAN SERVICES, DEPARTMENT OF 

Administration - Human Services 

Personal Services 

Provides for the allocation of funds 
including one Project Management Analyst II 
position, one Project Systems Programmer 
position and one Project Clerk Typist II 
position from December 1994 to May 1995 
to develop cost allocation plans. 

DEPARTMENT OF HUMAN SERVICES 
TOTAL ' 
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Sec.I-7. Effective date. This Part takes effect when approved. 

Emergency clause. In view of the emergency cited in the 
preamble, this Act takes effect, when approved, ,unless otherwise 
indicated. 

STATEMENT OF FACT 

This bill is presented by the Health and Social Services 
Transition Team in accordance with Resolve 1993, chapter 36. As 
of July 1, 1995, it abolishes the Department of Human Services 
and the Department of Mental Health and Mental Retardation and 
creates 2 new departments: the Department of Children and 
Families and the Department of Health and Developmental Services. 

Part A' repeals the Maine Revised Statutes, Title 22 and 
18 Title 34-5 and enacts 2 new Titles: Title 22-A and Title 22-5. 

20 Part 5 makes amendments to other Titles of the Maine Revised 
Statutes. 

22 
Part C includes the transition team's recommendations in the 

24 area of juvenile corrections. 

26 

28 

Part D includes the transition team's recommendations in the 
area of homeless services. 

Part E includes the transition team's recommendations in the 
30 area of advisory boards. 

32 Part F includes transitional items necessary to ensure a 
smooth transition from the existing departments to the new ones. 

34 
Part G includes statutory amendments that the transition 

36 team is recommending for immediate enactment. It also includes 
the team I s recommendations in the areas of administrative 

38 hearings and food safety. 

40 Part H requires the development of single point of access 
and unified case coordination systems. Part H takes effect 

42 immediately, allowing work on those systems to begin immediately. 

44 Part I 'includes transitional items that must take effect 
immediately in order to prepare for the new departments. Part I 
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This document has not ye't been reviewed to determine the 
need for cross-reference, stylistic and other technical 
amendments to conform ezisting law to current drafting standards. 
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