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Foreword

The following Report to the Legislature of the Maine Probate
Law Revision Commission's study and recommendations is intended
to supplement the Commission's Report and Summary which was
transmitted to the Legislative Council by a letter of transmittal
dated September 29, 1978.

The legislation which set up the Maine Probate Law Revision
Commission, P.&S.L. 1973, ch. 126. directed the Commission to
make a comprehensive study of Maine probate law. Such a study
of an entire major area of the law seemed to require a more
éxtensive report than is possible in the fifty page summary that
was previously transmitted. The more extensive report, therefor,
was deemed necessary in order to fulfil the responsibility of
explaining more fully to the citizens of Maine, and to the Legis-
lature, the nature of the Commission's study and recommendations.

It is hoped that this report will serve as a helpful refer-
ence for Legislators and interested citizens to the various areas
covered by the Commission's work and its proposed Maine Probate

Code.
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Chapter 1

WILLS AND INTESTATE SUCCESSION

A. Intestate Succession.

1. The Present Maine System of Inheritance

Unlike the Uniform Probate Code, present Title 18 is
marked by substantial differences in treatment between real
and personal property in decedents' estates. Spouses' and
children's allowances come entirely out of personal property.
In intestate estates, §851 calls for application of personal
property first to the payment of debts, funeral charges and
"charges of settlement" before any distribution to heirs.
Although real property can be reached for payment of dece-
“dent's debts and legacies (18 M.R.S.A. §§1854, 205.1), the
system requires special action for that purpose (18 M.R.S.A.
§2059).

If decedent leaves no widow with whom he was living at
his death or if he is survived by issue, then the rest of
decedent's personal estate, after payment of debts and charges,
descends according to the same rules as his real estate (i.e.,
according to 18 M.R.S.A. §1001). But if the decedent "and the
surviving widow" were living together at the time of his death
and if he left no issue (defined in 1 M.R.S.A. §72.9), the
widow gets up to $10,000 of the residue of the personal estate
(after allowances, debts and charges) plus 1/2 the remaining
personal property (18 M.R.S.A. §851); the 1/2 goes to the
next of kin of equal degree, not beyond "kin in the second

degree" (defined as by civil law rules in 18 M.R.S.A. §1002);



if there is no such kindred, such widow takes all the remain-
ing personalty. There is a provision (§851.2) to make up the
first $10,000 out of decedent's real estate not otherwise pas-
sing to the widow. A final provision gives a widower "the
same share" in his dead wife's personal property. Presumably
this means that the probate court will have to find , in any
case where no issue survive, that the spouses were "living to-
gether" at the time of the wife's death. Under 18 M.R.S.A.
§851 property rights that may be of great value thus depend
upon whether the judge finds that the spouses "were living to-
gether" at the death of one of them. Though most probate
courts would doubtless apply the condition generously to the
surviving spouse, the requirement could obviously be applied
harshly and unfairly.

Section 852 calls for an evaluation of the estate by the
court where the deceased dies intestate leaving a widow and
no issue.

Section 853, applicable only when a life insurance policy
on the life of a decedent is payable to or otherwise becomes
an asset of the estate, protects the proceeds from claims of
creditors, except that the amount of premiums paid for the
insurance within three years, with interest, is excluded from
such protected proceeds. Such proceeds from a policy on the
life of an intestate decedent descend 1/3 to the widow or
widower and 2/3 to the issue; if no issue, the whole to the

widow or widower, and if no widow or widower, the whole to the



issue. Such life insurance proceeds may be disposed of by
will, but if the estate is insolvent then such disposition

by will is given effect only to the extent that the proceeds
are bequeathed to the widow or widower or issue. The Law
Court has held that this section applies only when the policy
is payable to or otherwise becomes an asset of the estate.

Cragin v. Cragin, 66 Me. 517 (1876). Moreover, even though

the policy is payable to the estate, the proceeds will pass
by the decedent's will only when some provision explicitly

bequeathing them is made in the will. Hathaway v. Sherman,

61 Me. 466 (1872). The obscure language of §853 has led to
considerable litigation.

Under the Uniform Probate Code, life insurance proceeds
payvable to an individual would not be part of the probate es-
tate, although proceeds payable to the spouse would be in-
cludable in the 'augmented estate' defined in UPC 2-202 for

purposes of determining the spouse's elective share under

UPC 2-201. Any life insurance proceeds payable to an intes-
tate decedent's estate would, of course, descend by intestate
succession as provided for in Part 1 of Article 2 of the Uni-
form Probate Code. With respect to all non-probate transfers
finally operative at death, including insurance, the Code ex-
pressly leaves open to creditors their rights under other laws
of the state. UPC 6-201(b). These would include the right to
set aside a fraudulent conveyance.

Section 853 conflicts with UPC 2-101 which provides that



any part of the estate of a decedent not disposed of by his
will passes to his heirs as prescribed in the Code. Under
§853, insurance proceeds on the life of an intestate decedent
payable to his éstate would not descend by intestacy, but
would descend according to the specific provisions of §853.
There would be problems of interpretation as to whether such
proceeds would be included in computing the surviving spouse's
intestate share under UPC 2-102, if this section were retained,
and in computing the "augmented estate" under UPC 2-202.

There do not seem to be any strong policy reasons for re-
taining §853. 1Its repeal would cause life insurance proceeds
payable to a decedent's estate to be treated like any other
property in the probate estate and would be available for al-
lowances, expenses, and creditor's claims to the same extent
as other assets of the estate. Such a result seems fair enough.
If a decedent wishes his spouse and issue to take insurance
proceeds on his life free and clear from all debts, he may
achieve this result simply by naming them as beneficiaries
under the policy. Under the Insurance Code, specifically 24-A
M.R.S.A. §2428, such beneficiaries take the insurance proceeds
free from the claims of the decedent's creditors. Even if the
proceeds were made payable to the egtate, under the Code they
would not be reached for creditor's claims to the extent that
they were actually used to satisfy the allowances for spouse
and children provided for in Part 4 of Uniform Probate Code

Article 2.



Under present law, a dangerous trap is created by the
rule that the proceeds of insurance payable to the estate
pass by intestate succession unless specifically disposed
of in the will. An unwary draftsman might suppose that such
proceeds pass under a general residuary clause, as one would
logically expect, but the Law Court has held that they do

not. Hathaway v. Sherman, 61 Me. 466 (1872).

For these reasons, 18 M.R.S.A. §853 is not retained in
the Commissions's bill.

Under the Code, life insurance proceeds payable to an
individual are not part of the probate egtate but proceeds
payable to the spouse are includable in the "augmented es~
tate" defined in UPC 2-202 for purposes of determining the
spouse's elective share under UPC 2-201. With respect to
all non-probate transfers finally operative at death, in-
cluding insurance, the Code expressly leaves open to credi-
tors their rights under other laws of the state. UPC 6-201(b).
These would include the right to set aside a fraudulent con-
veyance.

Under 18 M.R.S.A. §1001, the real property of an intes-
tate descends, normally, as follows:

1. If widow and issue survive, 1/3 to the widow. rUnder
subsection 2, the remaining 2/3 go to the issue. If decedent
leaves no issue, then 1/2 to the widow; if the court finds
that the widow and the deceased were living together at his

death, then if the residue of the estate, real and personal,



at date of death, over and above the value of 1/3 the real
estate plus the amount needed to pay debts, funeral and ad-
ministration charges, and widow's allowance, comes to $10,000
or less (see M.R.S.A. §852), then the widow takes all the
real estate; if that same residue is more than $10,000, the
widow takes 2/3 and the next of kin of equal degree (not be-
yond kin in the 2d degree) take 1/3. 1If no kin are within
the 2d degree, the widow takes all. "There shall likewise
descend to the widow or widower the same share in all such
real estate of which the deceased was seized during coverture,
and which has not been barred or released as herein provided."
2. If issue survive but no widow or widower, the issue

take all the remainder of which he died seized, the lawful is-

sue of a dead child taking by right of representation, equally
if all are of the same degree of kindred; if not, "according
to right of representation."

3. If no issue and no widow survive, then 1/2 to each
parent, and, if only one parent is alive, 1/2 to brothers and
sisters and their descendants; if both parents are dead, all
goes to brothers and sisters or their children or grandchildren
by representation. However, this rule is probably subject to
a special rule for parentelic inheritance from unmarried minors.
See 5, below.

4, If no issue, spouse, parents, or brothers or sisters
survive, the property goes to the next of kin in equal degree;

when they claim through different ancestors, those claiming



through a nearer ancestor are preferred to those claiming
through an ancestor more remote.

5. If decedent is an unmarried minor at his death, leaving
property inherited from either of his parents, it descends to
the other children of the same parent and the issue of those
deceased; in equal shares if all are of the same degree of kin-
dred; otherwise, according to right of representation. This
particular provision raises a problem of consistency with 18
M.R.S.A. §1002, and is discussed below in connection with that
section.

6. If the intestate leaves no widow or widower or kin-
dred the property escheats. Maine has no limit, however, on
the degree of kinship that will satisfy the statute of descent.

The scope of 18 M.R.S.A. §1001 is made somewhat uncertain
by the peculiar exception, in the preamble, of "wild lands
conveyed by him [the deceased], though afterwards cleared."

The purpose of this antiquated exception is not clarified by
any case law.

Besides eliminating the distinctions in treatment between
real and personal property, the Code simplifies the rules of
intestate succession and brings those rules more nearly into
accord with what most intestate decedents would want--including
greater clarification. UPC 2-102 would give the surviving
spouse (1) everything if there afe no parents or issue sur-
viving, (2) $50,000 plus 1/2 the rest if there are issue sur-

viving all of whom are issue of the surviving spouse also, and



(3) one-half the estate if there are issue one or more of
whom are not issue of the surviving spouse also.

Comparison of these provisions for the spouse with those
outlined above, in 18 M.R.S.A. §§851 and 1001, reveals that
the Code would greatly increase the share of the surviving
spouse. For example, in the common case where spouse and
issue survive, instead of getting only 1/3 of the estate the
spouse would get $50,000 plus 1/2 the rest (if all the chil-
dren were of the surviving spouse also).

If there is no surviving spouse, the Code provisions for
succession (UPC 2-103) are not strikingly different from those
of Title 18 except that the Code draws the line for inheri-
tance by remote relatives at grandparents and persons descended
from grandparents. UPC 2-103(4). This limitation simplifies
proof of heirship and eliminates will contests by remote rela-
tives. Certainly, in any case where it is particularly desir-
able to provide for such distant relatives beyond that provi-
ded by the Code, it is because of a closeness to the decedent
other than that of biological kinship. In such cases, of
course, one would expect provisions in a will, especially when
there are no closer relatives.

The Maine statute adopts the civil law rules for deter-
mining degrees of kinship. This section also provides that
kindred of the half blood inherit equally with those of the
whole blood in the same degree.

The Maine or civil law rule calls for counting degrees by



ascending from the intestate to a common ancestor and descend-
ing from that ancestor to the claimant, reckoning one degree
each generation both up and down the lines. The Code, in

UPC 2-102 and 2-103 avoids using "degree of kinship" except
with referenée to issue, either of the decedent (UPC 2-103-1)
or of the decedent's grandparents (UPC 2~103(4)); in each
case, where the issue are of the same degree of kinship to

the decedent they take equally, and where they are of unequal
degree those of more remote degree take by representation, as
defined in UPC 2-106. This is an easier and probably fairer
scheme to apply than distribution under 18 M.R.S.A. §1001,
though the two systems will usually yield similar results

with successors less remote than second cousins. Thus, a
niece is of the third degree under Maine law, as is an uncle,
but the niece would take ahead of the uncle because of the
provision of 18 M.R.S.A, §1001.6: "...when they claim through
different ancestors, to those claiming through a nearer ances-
tor in preference to those claiming through an ancestor more
remote." Of course, the niece would take ahead of the uncle
under the Code. UPC 2-103(3). In a way, the Code extends the
Maine statutory concept of taking by representation where all
issue of a common ancestor are not of equal degrees of kinship
to the testator, an idea expressed in 18 M,R,S.A. §1001.2 and
.4. The present Maine statute does not carry through with
that principle in a consistent way, however. 18 M.R.S.A.

§1001.6 would on its face prefer a niece or nephew to the
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total exclusion of a child of a dead niece or nephew even
though, if at least one brother or sister survived, a grand-
niece or grandnephew might represent a dead brother or sister
by the express language of §1001.4. Although this strange
result would probably be regarded by most persons as unjust,
it was thought to be required in Quinby v. Higgins, 14 Me.
309 (1837), under slightly different statutory language. The
same rule presumably continues to govern us more than 140
vears later. The Code would clearly permit the child of a
dead niece or nephew to share by representation where there
is no spouse, issue, parents, brother or sister, and where
one or more other nieces and nephews survive, UPC 2-103(3)
and 2-106, as would the proposed Maine code, which redefines
the system of representation even further, as discussed in
Part A.3. of this chapter.

The provision of 18 M.R.S.A. §1002, that kindred of the
half blood inherit equally with those of the whole blood in
the same degree, would not be changed by the Code. UPC 2-107.

One change that the adoption of the Code would make would
be the disappearance of the provision of §1001.7, that where
an unmarried minor dies leaving property inherited from either
of his or her parents, it descends to the other children of the
same parent and the issue of those deceased. The provision is
actually inconsistent with equal treatment of half bloods un-
der §1002 since it cuts off half-brothers and half-sisters

from taking property inherited from decedent's parent who is
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not their own. Such a rule not only violates the purported
equal treatment of half bloods, but also raises serious
problems of identification, especially where cash or securi-
ties were the property which was inherited by the minor and
which must now pass in this special way. Its only apparent
justification, the possible preservation of family heirlooms
and other unique chattels, would rarely be operative, and
would no doubt be provided for by will in any case when that
was really meaningful to the decedent.

Aside from the basic Uniform Probate Code reforms of in-
creasing the spousal share of an intestate estate and greatly
simplifying the intestacy rules over those now existant in
Maine, the approach of the Code is to treat real and personal
property alike for purposes of succession on death. Thus,
the rules of Article 2 of the Code, on inheritance (Part 1),
spousal forced shares (Part 2), omitted spouse and children
(Part 3), and wills and their construction (Parts 5 and 6),
draw no lines based upon distinctions between real and person-
al property. Even the homestead and exempt property allow-
ances under Code Article 2, Part 4, are prescribed in terms
of dollar value and the right to them is made not to depend
upon whether there is actually homestead or exempt property
in the decedent's estate. The rules for marshaling estate
assets for payment of claims and bequests are presented in a
way that ignores the distinction between real and personal

property. UPC 3-902.
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The one place where the Uniform Probate Code appears
to draw a distinction between real and personal property is,
logically, in provisions for recording. For example, UPC
5-421, authorizing letters of conservatorship and orders ter-
minating conservatorships to be recorded in the land records,
recognizes the need for preserving the reliability of the
land recording system.

Real property is treated differently from personal pro-
perty in a decedent's estate under present Maine law: the
surviving spouse's intestate share is different in realty
and personalty (18 M.R.S.A. §§851, 1001); the widow's and
the children's allowances are made up out of personal prop-
erty only (18 M.R.S.A. §§801-806); personal assets of the
estate not specifically bequeathed are marshaled ahead of
realty for payment of debts and legacies (18 M.R.S.A. §1852);
property exemptions are permitted only for specified kinds
of personal property actually to be found in the estate at
death, and a homestead exemption is available only where de-
cedent actually owned a homestead at death (18 M.R.S.A.
§1858; 14 M.R.S.A. §§4401, 4551).

Distinctions between real and personal property were im-
portant two centuries ago when a widow was entitled to dower
in her husband's real property and when real property formed
a much larger proportion of a decedent's wealth than it does
now. As a general proposition, the perpetuation of such dis-

tinctions no longer serves a useful economic or social pur-
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pose in the rules governing transfer of property at death.

2. The Uniform Probate Code System of Inheritance

The provisions of the Uniform Probate Code for intestate
succession were discussed to some extent in the preceding
section. They will be elaborated in somewhat more detail
here.

Widow, no issue, no parent. Under the Uniform Probate

Code, in a case where there are no issue and no parents, the
intestate share of the surviving gspouse is the entire estate.
That provision would both enlarge and simplify the rights of
surviving spouses compared to what they are presently entitled
to under Maine law. As pointed out earlier, under 18 M.R.S.A.
§851 and §1001, on these facts (i.e., no issue and no parent)

a surviving spouse living with the deceased at his death would

take the first $10,000 worth and one-half the remaining per-
sonal property--the other half going to decedent's next of kin,
not beyond kin in the second degree (i.e., not beyond grand-
parents or brothers and sisters of the dead spouse); the sur-
viving spouse in such case would take two-thirds of the real
property and the next of kin of equal degree, not beyond the
second degree, would share the remaining one-third of the
realty. If no such kin within the first or second degree sur-
vived, the spouse would take all, on these facts.

In other words, subject to minor qualifications, under the

Code the spouse would not have to share with grandparents or



-14-

brothers or sisters of the decedent, although under present
Maine law, he or she would have to share in this way to the
extent of one-half the personal property and one-third the
real property--subject to a right in the widow to the first
$10,000 worth of the estate, real or personal. |

As i1if the present Maine scheme were not complex enough,
18 M.R.S.A. §852 introduces another complicating factor.
That section provides, among other things, for the valuation

of an estate where decedent leaves a widow and no issue. Un-—

der §852, the court is to find the value of the "residue" of
the estate, real and personal, at date of death, over and

above the value of one-third the real estate, plus the amount

of debts, charges, administrative expenses and widow's allow-
ance, if any. The value of the residue so found is used in
applying §§851 and 1001 to determine the widow's share where
she survives but no issue survive. Why the "residue" is re-
quired to be calculated as it is under §852 is not apparent;
probably the original idea was that the widow had an inchoate
interest in one-third of her husband's inheritable lands

(as had been the case under the old regime of dower) and that
upon his death her inchoate interest became consummate so that
she took one-third of his real estate by the maturing of her
own inchoate right and not by inheritance. The strange lan-
guage of the last two sentences of 18 M.R.S.A. §1001l.1 bears
out this hypothesis in part since it talks about the one-third

descending "free from payment of debts." Whatever their gene-
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sis, the arrangements of 18 M.R.S.A §1001 are thoroughly
muddled, and the muddle serves no discernible, to say nothing
about any useful, purpose. The complex muddle that constitutes
Maine's present inheritance law in a case where no issue sur-
vive, is hard to overemphasize, and can be thoroughly apprecia-
ted only by reading the statute. The size of that share seems
to depend among other things on (1) whether the widow was liv-
ing with decedent at his death, (2) the size of the estate,

and (3) whether real or personal property is involved.

Widow, parent(s), no issue. The Uniform Probate Code

agrees with present Maine law that if no issue survive but

a spouse and one or more parents of the decedent survive, the
spouse and parent will share. However, the Code would give
the spouse a greater share than present Maine law in those
cases to which the intestacy law is likely to apply. Under
the Code, the spouse would take the first $50,000 plus half
the balance. Under 18 M.R.S.A §§851 and 1001, the spouse
would take different shares of real and personal property
under the complex formulae, discussed above, providing for
the spouse where no issue survive but kin within the second
degree also survive. Usually the spouse would be better

off under the Code, but where the estate exceeds $50,000

and contains much real property, the spouse could be better
off under present Maine law. Of course, it is in such larger

estates that there is more likely to be a will, and in which
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the law of intestacy is therefore far more likely to be inap-
plicable.

Widow and issue. Under the Code, if the surviving issue

of decedent were all issue of the surviving spouse as well,
the spouse would take $50,000 plus half the balance. If de-
cedent leaves issue by some spouse other than the surviving
spouse, then the surviving spouse would take half the entire
estate. Again, the Code rules would enlarge the share of the
surviving spouse. The effect of 18 M.R.S.A. §§851 and 1001
is to give the surviving spouse merely one-third of the es-
tate where issue also survive. The remaining two-thirds,

of course, go to such surviving issue.

General Conclusions. The preferability of the Uniform

Probate Code provisions over those of Maine law seem self-
evident. But even without setting them against such an out-
moded and unnecessarily complex system as Maine presently
has, the Unform Probate Code intestacy provisions have defi-
nite merits.

Particularly in leaving a larger share to the surviving
spouse, the Code no doubt reflects the common desires of most
people. It provides greater financial security for the spouse.
It indirectly provides security for minor children without
the need of guardianship or other protective measures, and in
a way that comports with most people's perceptions of how a
family should be provided for--through the remaining parent.

In addition, where surviving children are not also the children
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of the surviving spouse, the Code provides a somewhat larger,
and more certain; share to those children in order to provide
them more independent means where the surviving spouse might
presumably be less inclined to their interest than in the
case of his or her own children. UPC 2-102(4).

'Share'OfihéirS’other'than‘surviving‘spOUSe. Under the

Code, that part of the intestate estate not passing to the
surviving spouse goes entirely to the decedent's issue, if any;
if no issue, then to parent or parents, and if no parent, then
to issue of parents (ii33’ normally, brothers and sisters of
decedent) by representation; if no spouse, issue, parent, or
issue of parent, then to grandparents and their issue by rep-~
resentation.,

3. 'Representatiqg.

One of the reforms of the Code is the manner of using "rep-
resentation," defined in UPC 2-106. Three methods have been
traditionally developed for distributing property to descen-
dents of predeceased heirs, and for determining the propor-
tional division of the shares among them.

' Per stirpes distribution divides the "stocks" of heirs at

the nearest level of kinship to the decedent whether or not
anyone within that level ié~still alive. Each stock is given
an equal share, and the descendants within that "stock" take
their respective shares at each generation, divided in the
same manner, so long as there is a lineal descendant alive

within each new "stock" determined on down the line.
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Per capita distribution divides the shares at the closest

level of kinship in which there are living members, among those
living members, and gives the entire amount equally to those
living members. Thus, where one of the decedent's three chil-
cren predeceased him, leaving a child (grandchild of the de-
cedent), the two surviving children would each take 1/2 and

the grandchild would take nothing.

1/

Per capita with representation distribution,~ combines

these two concepts by dividing the shares at the closest level
of kinship in which there are living members (unlike in per

stirpes) but allows representation (unlike pure per capita).

The pure per stirpes system is generally considered unsat-

isfactory because it is likely to result in unequal shares
among members of the same degree of relationship to the dece-
dent in many cases, and in equal or even greater shares for
more distant descendants than for descendants more closely
related to the decedent in other situations. For example,

when a predeceased child of a predeceased child of the decedent
has one surviving child (great-grandchild of the decedent)

and a second child of the decedent is predeceased with two
surviving children (grandchildren of the decedent), the sur-
viving great-grandchild will take twice as much as each of

the two grandchildren. Per capita distribution is generally

1. Or perhaps more accurately called per capita with per
stirpes representation. Waggoner, "A Proposed Alternative to
the Uniform Probate Code's System for Intestate Distribution
Among Descendants," 66 Northwestern University Law Review, at
630 (1971).
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considered unsatisfactory because, although there is equality
among all living members of the same degree of lineal rela-
tionship, all issue of predeceased members of that same degree
are totally excluded; i.e., an entire family line with living
descendants may be entirely cut out.

The system of per capita with representation eliminates

these inequities to a large extent, but not entirely. The
definition of representation in UPC 2-106, however, goes even
further to assure equal shares to those of egqual relation-
ships.

The following table illustrates the different consequences
among the three traditional systems of distribution and the

2/

Uniform Focoo . ‘- ~f representation:—

2. The form of this table is taken from the Waggoner arti-
cle referred to in Footnote 1.
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The system of representation in the proposed Maine code, which
is refined beyond that of the Uniform Probate Code, would yield
the same satisfactory results as does the Uniform Probate Code
in the above illustration.

Maine provides in 18 M.R.S.A. §1002 for the definition of
degrees of kindred, as discussed earlier. Under the Maine
statutes, chiefly 18 M.R.S.A. §§851 (personal property) and
1001 (real property), descent to decedent's own issue is per
capita with representation. "If no child is living at the
time of his death, to all his lineal descendents; equally, if
all are of the same degree of kindred; if not, according to
the right of representation." 18 M.R.S.A. §1001.2.

However, when decedent leaves no issue, the descent of
half the estate to brothers and sisters and their issue under

subsections 1001.4 and .5 is not per capita with representa-

tion, as a careful perusal of subsections 4 and 5 will reveal.
If no brother or sister survives at all, none of their issue
take under those subsections if a parent of a decedent has sur-
vived. If a parent survives, nieces and nephews and their
descendants may take only by representation and only when at
least one of decedent's brothers or sisters survived him.

Under subsection 1001.6, descent is essentially per capita

without representation, there being no provision for represen-
tation. Thus nieces and nephews take to the exclusion of
grandnieces and grandnephews. It has been so held in Appeal
of Hall, 117 Me. 100, 102 A. 977 (1918). The second clause

of subsection 1001.6 also defeats some claims of more remote



relatives in favor of persons claiming through less remote
relatives, but it remains possible in Maine for second or
more remote cousins to inherit under certain circumstances.

As discussed previously, the effect of subsection 1001.7,
on ancestral estate inheritance from unmarried minors, would
not be consistent with UPC 2-103 or with the representation
system of the proposed Maine code. It is even now inconsis-
tent with equal treatment of half-bloods called for by
18 M.R.S.A. §1002. The provisions of §1002 are subject to
the specific provision of subsection 1001.7, but subsection
1001.7 will be given literal application and not extended.
Decoster v. Wing, 76 Me. 450, 453 (1884).

A further, and even more satisfactory refinement of all
of these systems of representation, however, has been formu-
lated, and is included in the Commission's proposed Maine
Probate Code. As the official Uniform Probate Code Comment
to UPC 2-103 indicates, the 1975 revisors of the Uniform Pro-
bate Code considered an alternative proposal to the kind of
representation provided in UPC 2-103 and 2-106. Although it
was not accepted as a change in the UPC language, the Comment
indicates that most thought it was an improvement over the
already improved Uniform Probate Code version and therefore
included it in the Comment for consideration of states con-
templating adoption of the Uniform Probate Code. The basic
affect of the favored but rejected proposal would be to assure

that heirs who take by representation would take in equal
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proportions with all other heirs who are issue of the ances-
tor and who are of equal degree of relationship to the dece-
dent. The proposal is contained in an article by Professor
Waggoner, referred to in Footnote 1.

The system adopted by the Commission for the proposed
Maine code divides the estate into shares according to the
number of heirs living in the closest level of relationship
to the decedent, including predeceased members of that level

who have surviving issue, as in the case of per stirpes.

It differs from other systems of representation by then going
to the next level of relationship with living members and re-
dividing the remaining part of the estate equally at that
level, and so on, so that the living members of each level
of relationship, i.e., at each generation, take equal shares.

It is thus referred to as per capita distribution at each

generation, and resolves all problems of unequal shares

among those of equal kinship and all problems of dispropor-
tionately equal or greater shares for those who are more dis-
tantly related.

The following two tables, taken again from the Waggoner
article, illustrate how this refinement yields results that
are more equitable and more in line with what are presumably
the desires of most persons planning the distribution of

their estates in generic terms:
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In the first of the two immediately preceding tables it

will be seen that the per capita with representation and Uni-

form Probate Code systems result in unequal shares among the
grandchildren, and the second table shows how these two sys-
tems can also result in a larger share for the great-grand-
children than for either of the two grandchildren. These re- .

sults will occur more often under per capita with represen-

tation than under the Uniform Probate Code, as shown in the
first table, presented on page 20. Under the Waggoner sys-
tem, adopted in the proposed Maine code, neither of these two
problems could ever occur.

The results would seem fairer to the vast majority of
people. It is the judgment particularly of those members of
the Commission with long and substantial experience in the
practice of probate law and estate planning that the over-
whelming number of clients presented with the situation would
definitely prefer equality of treatment within each generation
when thinking in generic terms. If a person wanted to give
special consideration to a particular grandchild or great-
grandchild, that particular person would no doubt be provided
for individually in a will.

4, Advancements and Debts Owed Decedents

Under chapter 115 of Title 18, advancements in Maine
are recognized in either real or personal property, but they
must be made to a child or grandchild of the decedent.

. 18 M.R.S.A. §1151. The Code section on advancements, UPC 2-110,
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applies also to an advancement to a collateral heir of the
decedent. Both statutes contemplate total intestacy. Both
the Code and present Maine law require a contemporaneous
writing by the donor or written acknowledgment by the heir
that the gift is an advancement. Although the Maine statute
is not clear that the donor's contemporaneous expression must
be in writing, the Law Court has said that it must be. Porter
v. Porter, 51 Me. 376 (1862).

The time of valuation is or may be different. 18 M.R.S.A.
§1152 takes the value as set by the donor; otherwise as of the
time of the gift. The Code in Uniform Probate Code 2-110
provides that the property is to be valued as of the time the
heir came into possession or as of the date of death of the
decedent, whichever is earlier.

The Code would reverse the rule of 18 M.R.S.A. §1153,
which charges the issue of a donee of an advancement with the
amount of the advancement in any case where the donee dies
before the decedent and the donee's issue become the heirs of
the decedent. The Code lets such issue take free of the ad-
vancement unless the decedent's declaration or donee's acknow-
ledgment provides otherwise. UPC 2-110.

UPC 2-111 provides for charging a debt to an intestate
estate against only the debtor himself, thus leaving one who
takes by representation free of any such charge against his
ancestor. This provision and the somewhat similar treatment

of advancements seems to be based on the more modern view that
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it is more fair or realistic to treat one who takes by rep-
resentation as taking independently, rather than "through"
the predeceased ancestor.

Maine has no statute directly in point, although 18 M.R.S.A.
§1901 does provide for a high-priority lien or right of set-off
against the legacy or distributive share of a successor to
the estate to cover his indebtedness. See also 18 M.R.S.A.
§1903. No Maine case has been found deciding whether the
lien persists against the issue or other heirs of a debtor
who dies before the decedent. As usual, the American cases
divide on the gquestion, and UPC 2-111 seems to codify the
prevailing rule, and would thus £ill a minor gap in this
area of the law in a way that comports more with the law of
other states. See Atkinson, Wills §141 (2d ed. 1953); 26A
C.J.S. Descent & Distribution §71, at nc. 66 (1956).

5. Survival Requirement

UPC 2-104 requires an intestate taker to survive the dece-
dent by 120 hours (five days) or be treated as if he had pre-
deceased the decedent. Section 2-601 is the counterpart of
this géneral approach as applied to a devisee in a testate
situation. The Maine statutes contain no language similar to
these sections.

Some question may be raised about these sections because
of possible adverse tax consequence for estate plans that do
not provide otherwise (i.e., which do not reverse this 120

hour survival requirement) and thus would risk the possible
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loss of the marital deduction under §2056 of the Internal
Revenue Code.

For example, property passing to a decedent's surviving
spouse which gives that spouse more than a "terminable" inter-
est is eligible for the marital deduction for estate tax pur-
poses. If §2-601 or 2-104 apply to such a surviving spouse,
the property passing to her will not be deemed a terminable in-
terest and thus not eligible for the marital deduction if in
fact she does not survive by at least 120 hours. See I.R.C.
§2056 (b) (3). If the spouse does survive the decedent by 120
hours or more, no loss of the marital deduction will occur
if the surviving spouse's interest is otherwise eligible for
that deduction. Thus, the tax consequences would apply only
in situations where the spouse, in fact, survived the decedent
and in fact dies within five days thereafter. It is, in
other words, a possibility to guard against.

The language of UPC 2-601 expressly provides for contrary
provisions in a will, and the Uniform Probate Code Comment to
UPC 2-104 notes the problem and points out that, under that
section, "to assure a marital deduction in cases where one
spouse fails to survive the other by the required period, the
decedent must leave a will" in order to make express provisions
that will eliminate the applicability of UPC 2-104 and super-
sede the same language of UPC 2-601. Any adequate estate plan

for an estate where the marital deduction is important will



-29-

take care of the problem.

The theory behind the Uniform Porbate Code position is
that (1) in the vast majority of intestate estates the mari-
tal deduction is not important, and (2) in any estate where
the marital deduction is important there will be a will which
will contain express provisions eliminating the rule of
UPC 2-601. 1In situations where the marital deduction is not
important, which consitute the great majority of estates,
the rule of UPC 24104 and 2-601 is desirable.

The Uniform Probate Code position seems both right in its
weighing of the likely desires of persons in the situations to
which these sections would apply, and sound in its view of
the estate planning practices that would most certainly avoid
any tax problems for persons whose interest in protecting the
marital deduction is greater than their interest in avoiding
possible multiple administration, or the distribution of their
estates to unintended and unwanted beneficiaries.

As perhaps an excess of caution the Commission has in-
cluded a Maine Comment to MPC 2-104 and 2-601 to point out
the problem specifically in relation to those sections, and

in addition, inserted bracketed language in the last paragraph
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of the Uniform Probate Code Comment to UPC 2-104 in order to

clarify its meaning.

B. Persons Who May be Successors.

1. TIllegitimates

Section 1003 of Title 18 legitimates and gives full rights
of succession in Maine to a child born out of wedlock whose
parents intermarry; or whose father adopts it "into his family"
or acknowledges it formally in writing as his child. Under
this section any illegitimate inherits from or through the
mother as if legitimate., Where the child inherits from a
parent it may inherit from the lineal and collateral kindred
of the parent, and they from the child.

The Code itself would make only minor changes in these
rules of succession. All the inheritance rights the illegiti-
mate child has under present Maine law would be preserved un-
der the Code. In addition, UPC 2-109 would treat the illegiti-
mate as a "child" for purposes of intestate succession if the
parents participated in a marriage ceremony before or after
birth of the child even though the attempted marriage is void,
and the illegitimate would be treated like a legitimate child
of the father if paternity were established by an adjudica-
tion before death of the father or were established thereafter
by "clear and convincing" proof, UPC 2-109(2) (ii). In these
last cases, however, the father or his kindred would not in-

herit from or through the child unless the father had openly
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treated the child as his and had not refused to support the
child. This arrangement would either create a mild incentive

for paternal recognition of illegitimates, or prevent "

un-
justified" advantage from being gained by a father or his
heirs from a child that the father did not recognize and sup-
port during the child's lifetime.

The Maine Statute, 18 M.R.S.A. §1003, does not purport to
cover the meaning of the word "child" when used in a will.
The Code defines "child" for Code purposes to include anyone
entitled to take as a child by intestate succession from the
parent whose relationship is involved. UPC 1-201(3); see also
UPC 1-201(28) (defining "parent"). Hence the rules for succes-
sion by, from or through illegitimates in UPC 2-109 would be
pervasive through the entire law of decedents' estates under
the Code except for the fact that UPC 2-611 provides that in
aonstruing class gift terminology in wills "a person born out
of wedlock is not treated as the child of the father unless
the person is openly and notoriously so treated by the father."
The thought is, presumably, that an unrecognized illegitimate
is unlikely to be an object of the bounty of any testator mak-
ing a class gift to "the children of" the putative father.
That language of UPC'2—611 is expanded somewhat to more nearly
comport to the intent of a testator, as discussed in Part G.6
of this chapter.

The general reaction of writers on the Code is that the

Code provisions on inheritance rights of illegitimates mark a
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humane advance over existing American laws on the subject,
although it is substantially similar in this respect to
present Maine law. The most significant change that UPC
2-109(2) would make in Maine law is to make it possible to
establish paternity for inheritance purposes by an adjudi-
cation of paternity before or after death of the father.

The Commission thought it desirable to modify §2-109 somewhat
in order to expressly preserve the provisions of Maine law
for acknowledgment by affidavit and adoption into the family
of the father. These changes are certainly in keeping with
the enlightened policy of the Code and would make clear that
no rights were being lost to illegitimates by virtue of the
proposed probate law revisions.

The present Maine provision for legitimizing a child for
inheritance through adoption into the father's family was in-
corporated as a new subparagraph (ii) to §2-109(2). The pro-
vision for acknowledgment by affidavit was incorporated into
subparagraph (iii) of §2-109(2)--which is numbered subpara-
graph (ii) in the Uniform Probate Code version--so that it
would be subject to the Uniform Probate Code limitation on
inheritance from or through such a child by the father or his
heirs if the father has refused to support the child, With-
out such a limitation, it is arguable that a father could
avoid the possibility of the child's inheritance from the
father during the child's lifetime, and then establish pater-

nity of the child by affidavit in order to gain inheritance
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from or through the child after the child's death.
Some question might be raised about the constitutionality

of UPC 2-611 or even UPC 2-109(2) in view of Levy v. Louisiana,

391 U.S. 68 (1967) and some of its progeny. While the law on
the matter is not totally certain, it seems likely that re-
gquiring "clear and convincing" evidence of paternity to be ad-
duced by one asserting the status of child after the putative
father's death, would be regarded as justifiable, even though
the quantum of proof for a legitimate child would be only a
fair preponderance. The well-known difficulty of proving or
disproving paternity of an illegitimate would probably save
the distinction in treatment from any charge of violating the
Equal Protection Clause of the Fourteenth Amendment. Labine
v. Vincent, 401 U.S. 532 (1970), upholds some distinction in
treatment between legitimates and illegitimates in their in-
heritance rights.

Two more recent cases make the constitutional problem

appear even less significant. In Mathews v, Lucas, 427 U,S.

495 (1976), the Supreme Court upheld a federal Social Securi-
ty Act provision making it harder for certain illegitimates

to establish dependency as a prerequisite to receiving bene-
fits, justifying the distinction on differences in the likeli-
hood of dependency for certain illegitimates. In Trimble v.
Gordon, 430 U.S, 762 (1977), the Court struck down, by a 5-4
decision, an Illinois statute that precluded inheritance by

illegitimates from their fathers, but expressly recognized
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that "[tlhe more serious problems of proving paternity might
justify a more demanding standard for illegitimate children
claiming under their fathers' estates than that required
either for illegitimate children claiming under their mothers'
estates or for legitimate children generally." 1Id., at 770.
Illinois, however, had "failed to consider the possibility of
a middle ground between the extremes of complete exclusion

and case-by-case determination of paternity." 1Id4,, at 770-771.
It is just that apparently permissive ground that the Uniform
Probate Code would seem to be enacting in these sections,

One problem that does arise from replacing 18 M.R.S.A. §1003
with the modified version of UPC 2-109(2) is that, unlike §1003,
the Code contains no provision actually legitimating the child
born out of wedlock. The Code sections relate only to the suc-
cession to property by, from or through such a child. It may
or may not be desired to have the child legitimated in every
case where the child is permitted to inherit. However, even
in formulating a way to preserve this aspect of Maine law, it
is apparent that the present Maine statute has problems of its
own. Even under 18 M,R.S.A §1003 the child does not seem to be
characterized as the legitimate child of the mother by adoption
into her family even though the child is characterized as a
legitimate child when the father adopts it into his family. The
reason for legitimating the child in one case but not the other

is not clear.
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As pointed out in the Commiséion‘s Report to the Legislature
and Summary of the Commissions Study and Recommendations, part
IV. P., the Commission's bill would create a new section 220 of
Title 19 in order to preserve the general legitimation provisions
now contained in 18 M.R.S.A. §1003. 1In order to deal with the
problems that those provisions present, the Commission would
also would study them further with the intent of supplementing
its Report to the Legislature with recommendations to resolve
them at that time. 7

2. Adopted Children

The principle guiding thé Uniform Probate Code treatment
of adopted children is the view that they are received fully
and lovingly into the adopting family on the same basis as child-
ren biologically born into that family. The consequence of such
complete integration is to substitute the adopting family in
the eyes of the law in place of the biological parents, with
no discrimination in regard to adopted children and no rights
of inheritance by intestacy between the adopted child and his

biological parents and relatives.
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UPC 2-109(1), concerning adopted persons, is not entirely
in accord with the present Maine statute, 19 M.R.S.A. §535,
relating to the effect of adoption on the inheritance rights
of the adopted child, the natural parents and the adoptive
parents. Under §535, adopted children inherit from their
adoptive parents unless otherwise provided in the decree of
adoption, and they do not lose their right to inherit from
their natural parents or kindred by reason of adoption. Under
the Code, for purposes of intestate succession, an adopted
child would be the child of the adopting parent and would not
be treated as the child of the natural parent, except that
adoption by the spouse of a natural parent would not affect
the relationship between the child and either natural parent.
UPC 2-109(1).

Moreover, the Code's rules of construction include adopted
children in class gift terminology of a will; that is, presuma-
bly, as members of the class of "children" or "issue" or "des-
cendants" of the adopting parent or parents where the will
makes a gift to such "children" or "issue" or "descendants."
UPC 2-611l. Under 19 M.R.S.A. §535, cases on class gift ter-
minology have gone for or against the adopted child or his
successor according to the court's view of the particular

testator's manifested purposes. Compare Fiduciary Trust Co.

v. Silsbee, 159 Me. 6, 187 A. 2d 396 (1963) ("issue deemed

not to include adopted children) with New England Trust Co.

v. Sanger, 151 Me. 295, 118 A. 2d 760 (1955) ("heirs at law"
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deemed to include adopted children). In general, the Maine
court has followed the view that where the testator is the
adopting parent it is reasonable to presume that the adopted
child is within his intended bounty in making a class gift,
but not where the testator is a stranger to the adoption.

The Code would abolish that distinction, although it would
not preclude a finding that an adopted child was not inclu-
ded in the class as a matter of construing a particular will.
UPC 2-611 and 2-603.

Unlike 19 M.R.S.A. §535, the Code provision would not al-
low the decree of adoption itself to deprive the adopted child
of its right to inherit from the adopting parents. It is
hard to reconcile such a provision as contained in §535 with
the philosophy of the adoption statutes that an adopted child
is to be received fully and lovingly into the adopting parents'
family without invidious distinctions in treatment from other
children of those parents. The same objection may be made to
that section's provision that an adopted child shall not inher-
it property expressly limited to the heirs of the body of the
adopters or property from their collateral kindred by right of
representation: the adopted child is thus discriminated
against in a way that is impossible to reconcile with his total
reception into the adopting family. A clearer statement of
testator's intent to exclude the adopted child should be re-
quired than the use of the antique language "heirs of the body,"

which suffices under 19 M.R.S.A. §535,
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On the other hand the provision of 19 M.R.S.A. §535 per-
mitting the adopted child to inherit from its natural parents
creates a conflict with §534 of Title 19 which provides that
records of adoption are to be kept confidential and separate
from other records. Oftentimes, in fact, one or both of the
natural parents may not know who the adopting parents are.
Years after an adoption, any survivors who once knew about the
adoption may have forgotten that the child is an heir of his
natural family. All of this raises a spector of unsettling
results for estate closings.

The same observations apply to the last sentence of §535
dealing with the case where the adopted person dies intestate.
It says that his property acquired from his natural parents
or kindred shall pass as if no adoption had taken place. This
is a refinement that is pleasant to contemplate in theory but
that is unlikely to arise in practice. Compliance with the
provision could lead to bitter quarreling between the natural
and adopting parents over the source of the adopted child's
various items of property.

For these reasons the Code plan of making the adopted child
wholly the child of the adopting parents seems basically pre-
ferable to the provisions of §535, except in limited instances
to be discussed next.

In order to accommodate unusual but appealing situations
where it could be desirable to provide for inheritance from

the biological parents, the Commission did modify §2-109 (1)
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by providing for such inheritance "if the adoption decree so
provides." This leaves such non-inheritance as the general
rule in pursuance of the policies discussed above, but allows
such inheritance in situations to be controlled by the judge
decreeing the adoption. The Maine Comment makes clear that
the usual rule ought to prevail except in unusual situations
where confidentiality is not important, and particularly in a
case of the adoption by close friends or relatives of deceased
natural parents.

The uniform version of the Code works well in thé most
common kind of adoption situation, where babies or very small
children are adopted, the natural and adoptive parents do not
know one another's identity, and where confidentiality is de-
sired. The uniform version of UPC 2-109(1l) supports the poli-
cy of confidentiality, avoids estate closing problems, and pro-
vides for a clean—cut change in the child's status, at the time
of adoption. On the other hand, when an older child or adult
is the subject of adoption, confidentiality makes little sense,
by the same token, the chances of raising estate closing prob-
lems is diminished. The child and everyone else know or can
easily find out who the natural parents are. There is also
more reason to consider the child as being more than just bio-
logically related to his natural parents.

The Commission believes that the most workable way to
achieve this accommodation is to allow the judge discretion

to consider these factors in individual cases, but to make
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clear that the usual rule is full substitution of the parental
relationship by placing the forces of inertia on the side of
the general rule. Therefore, the language of the proposed
exception is as follows: "...except that an adopted child
will also inherit from the natural parents and their respec-
tive kin if the adoption decree so provides..." If the policy
of substitution of the parental relationship is to be served,
the exceptional case should be made the one where inheritance
from natural parents and kin can be specially permitted by

the judge in the adoption decree, leaving as the normal case
the one in which there are no inheritance rights between adop-
ted child and natural parents.

There would be an obvious objection, of course, to letting
the natural parents or their kin inherit from the adopted child,
in competition with adoptive parents and their kin; hence in-
heritance rights should not normally be made reciprocal between
adopted children and their natural parents where adoptive par-
ents and their kin may inherit from the adopted child. That
is the reason for the absence of any provision for reciprocity
between adopted child and natural kin.

A second issue arises under UPC 2-109(1l): the case of a
child adopted by its stepparent. The adopted child is the
child of the adopting parent, but the adoption in this case
has no effect on the relationship between the child and either
natural parent. In the official Uniform Probate Code Comment to

2-109(1), it is said that the word 'either' is used so that
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children would not be detached from any natural relatives for
inheritance purposes because of adoption by the spouse of one
of its natural parents. With respect to inheritance by such
an adopted child from or through his parents, §2-109(1) quite
clearly implies that a child adopted by the new spouse of a
natural parent becomes the 'child' of that adopting parent
for inheritance purposes and also remains the 'child' of both
natural parents; in other words, such a child inherits from
both his natural parents and from his adoptive parent. This
conclusion is supported by the Code's general policy of
treating an adopted child as the child of his adopting parents
and by the history of §2-109(1).

UPC 2-109 (1) does not spell out the intended result in
the unusual case where the child dies before his elders and
the child's heirs are to inherit from the child. There may
be three sets of heirs of a child adopted by a stepparent.
Apparently, the architects of the Code contemplate that any
question of who takes in this rare kind of case will be re-
solved by the courts in an equitable manner. For example,
suppose H-1 and W have a child, C-1. H-1 and W are divorced
and W marries H-2, who then adopts C-1. While H-1, W, and H-2
are still living, C-1 dies unmarried, childless and intestate.
Under 2-103(2) the whole of his estate goes to his 'parent'
or 'parents' equally. Section 2-109 (1) does not state whether
H-1, W, and H-2 are intended to share equally in the child's

estate. There appears to be no unfairness, however, in letting
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the natural father, natural mother, and adoptive father share
equally; at least in this particular kind of situation an
equitable result is rather easily reached.

The third sentence of §535 provides that an out-of-state
adoption shall have the same effect in Maine "as to inheri-
tance and all other rights and duties" as if the adoption had
been duly made in Maine. If the Code were adopted, this sen-
tence would create no conflict with UPC 1-301, relating to the
territorial application of the Code, provided §535 were amended
to eliminate conflicts with Code provisions on inheritance by,
from or through adopted children.

Section 535 would therefore be amended by the Commission's
bill to read as follows:

By such decree the natural parents are di-
vested of all legal rights in respec

such child and he is freed from all legal
obligations of obedience and maintenance

in respect to them. He is, for the cus-
tody of the person and right of obedience
and maintenance, to all intents and pur-
poses the child of his adopters, with

right of inheritance as provided in Title
18-A, paragraph (1) of §2-109. The adop-
tion of a child made in any other state,
according to the laws of that state, shall
have the same form and effect in this state,
as to inheritance and all other rights and
duties as if said adoption had been made in
this State according to the laws of this
State.

Section 538 of Title 19 provides for a petition to annul
a decree of adoption for good cause shown after notice and
hearing. The section does not outline the consequences of

such an annulment of an adoption. The Code does not provide

for annulment of an adoption.
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Hence, no direct inconsistency is presented between §538 and
the Code, although the provision seems out of step with the
idea that an adopted child is accepted fully into the family
of the adopter and seems to create a second-class status for
adopted children. Since this problem seems somewhat beyond
the scope of the Commission's area of responsibility, the re-
peal or modification of this section is not included within
the Commission's bill. It seems clear, however, no decree of
annulment of an adoption can affect rights which were acquired
by, from or through the adopted person under the Probate Code
prior to the annulment.

3. Persons Related Through Two Lines

Under UPC 2-114, a person who is related to a decedent
through two lines of relationship is entitled to only a single
intestate share based on the relationship which would entitle
him to the larger share. Section 2-114 was added in the 1975
revision of the Uniform Probate Code because of the increased
prospects of a double inheritance by a person under the amended
UPC 2-109(1l). One situation where this could occur, for exam-
ple, is that in which a deceased person's brother or sister
marries the surviving spouse of the decedent and adopts a
child of the former marriage thereby making the child both a
natural and adopted grandchild of its grandparents. Section
2-114 is intended to apply to such a situation so as to prevent
an adopted person from taking two shares; he may take only a

single share based on the relationship which would give him



—-A4-

the larger share. Without this section an adopted person might
be better off than the intestate's natural children in some
situations--a result that most persons would regard as inequit-
able,

However, two problems remain. A situation may arise where
an adopted person is related to an intestate decedent through
two lines and the shares he would take under both lines would
be equal, in which case some method should exist to determine
under which relationship the adopted person takes, now that
there is no larger share which he must take. There is also a
problem of disposition of any share which the adopted person
does not take because of UPC 2-114.

In order to provide a determination of the first problem,
and a means of resolving the second problem, the Commission
has added the following two sentences to §2-114 of the proposed
Maine code:

In cases where such an heir would take

equal shares, he shall be entitled to the

equivalent of a single share. The Court

shall equitably apportion the amount

equivalent in value to the share denied

such heir by the provisions of this sec-

tion.
Under these added provisions, where an heir would have taken
two equal shares he will now be given the equivalent in amount
of a single share instead of actually taking one share through
one line or the other. The Court will equitably apportion the

amount of the share that is denied him. This addition seems

desirable in order to eliminate the possibility that the heir
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could bargain between two sets of heirs over which line he
would take through. The added language assures some ratable
distribution to other heirs of the benefit created by limiting
the multiple heir to one share.

4, Afterborn heirs

Maine has no statute governing the succession rights of
children born after the death of an intestate decedent.
Posthumous children are given certain rights to share in prop-
erty passing by the will of their parent where such children
have been pretermitted in the will, 18 M.R.S.A. §1004, but
neither statute nor judicial decision seems to have dealt with
the question of rights of posthumous children on intestacy.

The general rule seems to be that such a posthumous child
will inherit as if it had been out and alive when decedent
died if it is born within the normal gestation period from
the time of the father's death, if it is issue of the decedent
himself (i.e., not issue of a collateral), and if it is finally
born alive with normal prospect of survival. 26A C.J.S.
Descent and Distribution §29 (1956); 23 Am. Jur. 2d Descent
and Distribution §89 (1965). ©No Maine case applying the rule
has been found.

By qualifying posthumous children of collaterals to take
as heirs in appropriate cases, the Code section UPC 2-108
would thus fill this gap in Maine law and perhaps broaden the
inheritance rights of posthumous children beyond what they

might enjoy here in the absence of statute. This seems to be
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the fair way to do it. Problems of proof of parentage are
not seen as raising any significant problen.
5. Aliens.

UPC 2-122 is consistent with 33 M.R.8.A. §451, authorizing
an alien to take, hold, convey and devise real estate or any
interest therein, and 18 M.R.S.A. §2351 providing that alienage
is no bar to receiving property as an heir. However, while
§2351 purports to cover all intestate property, 33 M.R.S.A.
§451 relates on its face to real property only. UPC 2-122
makes it clear that alienage does not disgualify a person from
inheriting any kind of property. The state of Maine places
no barriers to the succession by aliens to any kind of property,
so UPC 2-112 would not change present Maine law.

Of course, under the supremacy clause of the federal con-
gtitution, the provisions of UPC 2-112, as well as 33 M.R.S.A.
§451, yield to any valid regulations of the Treasury Department
or State Department in conflict therewith.

6. Kindred of the Half Blood

UPC 2-107 provides equal treatment in inheritance for
relatives of the half blood. Maine, too, permits inheritance
by half bloods, 18 M.R.S.A. §1002, second sentence, although
that provision of Maine law is undercut in some cases by the
rule of ancestral estate inheritance set forth in 18 M.R.S.A.
§1001.7 for the rare case of an unmarried minor with brothers
and sisters who has inherited property fromadead parent. See

Decoster v. Wing, 76 Me. 450, 453 (1884).
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7. Effects of Homicide

UPC 2-803 attempts to deal comprehensively with the prop-
erty consequences of an intentional killing where the killer
would otherwise stand to gain by the death of the victim
through inheritance, devise, succession to joint property,
or succession as a beneficiary under a life insurance policy.
Notable features of the section are as follows:

(1) Intent to kill would be a requisite. Mere negligent
homicide would not bring the section into play. The motive
for the killing is immaterial; i.e., the killing does not have
to have been done for the purpose of getting the property.

(2) The estate of the victim would pass as if the killer
had predeceased the decedent. The Code rejects the alternative
of imposing a constructive trust on the killer for the benefit
of someone else. In the case of joint property, the killing
would sever the joint tenancy. An insurance policy would be-
come payable as if the killer had died before the decedent.

(3) A final judgment of conviction for an offense which
included the requisite intent would settle the succession is-
sue against the alleged killer. Absent such a judgment, the
court must apply the section in a civil suit. The alleged
killer might be found not guilty in the criminal trial, but
then in a civil trial lose his property rights as a successor.
The only reasonable meaning of UPC 2-803(e) is that a party
seeking to take away the alleged killer's succession rights

would have the burden of proof by a preponderance of the evi-
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dence.
In Maine, no statute addresses itself to the question of
succession rights by one who intentionally kills the decedent.

In Dutill v. Dana, 148 Me., 541, 113 A, 24 499 (1955), where a

son was alleged to have killed his intestate mother and com-
mitted suicide a few days later, it was held that he took the
estate by force of the inheritance statutes but that he held
the proceeds in constructive trust for the next heir who would
have succeeded to his mother's estate had he himself not been
gqualified to inherit. Hence the killer-son's executor was
held as a constructive trustee of the proceeds for the benefit
of the person who would have been the mother's heir if the son
had died before the mother. The Law Court thought that the
statutes of descent admitted no exception in case of homicide
but considered sufficient justice done by use of the construc-
tive trust.

To the extent that UPC 2-803 rejects the constructive trust
approach and simply treats the killer as if he had died before
the decedent, it would change Maine law. The result in the
Dutill case itself, however, would not be different. The
Code approach is much easier to apply than a constructive
trust in cases where the killer is a devisee or insurance bene-
ficiary, rather than an intestate successor. Where a will or
insurance policy is involved, it may not be clear who the bene-
ficiaries of a constructive trﬁst ought to be. The Code section

would handle the job cleanly in the cases of inheritance, de-
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vigse, or insurance by treating the killer as if he had pre-
deceased the decedent.

Under present Maine law, if the primary beneficiary of
a life insurance policy murders the decedent and there is
a contingency beneficiary, the proceeds pass to the contin-

gent beneficiary. Metropolitan Life Insurance Company V.

Wenckus, 244 A. 24 424 (Me. 1968). This result would be
reached also under UPC 2-803. In the Wenckus case, a wife
pleaded guilty to voluntary manslaughter of her husband.

The question before the court was whether by elimination of
the widow's right to take as beneficiary under the policy the
proceeds went to the estate of the insured or to the contin-
gent beneficiary named in the policy. The court decided in
favor of the contingent beneficiary. If there had been no
contingent beneficiary, it seems that the insurance proceeds
would have descended as part of the decedent's estate. See
Wenckus, id., at 425. Presumably the widow would have held
her share in constructive trust for the issue under the ration-
ale of the Dutill case. Under UPC 2-803 the result would be
the same as in Wenckus, but by application of a different and
more direct line of reasoning.

No Maine cases have been found passing on succession rights
of a killer who would take under a will or by survivorship in
jointly owned property. No Maine case has treated the problem
of the guantum of evidence needed to establish guilt in the

civil actions of the kind in gquestion, and no Maine case has
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even commented on the question of the extent to which judg-

ment in the criminal case is conclusive in the civil action.

C. ' Protection of the Family.

1. Allowances and Exemptions

~ Allowances, Under the Uniform Probate Code, Article 2,

part 4, a surviving domiciliary spouse, regardless of sex and
regardless of solvency of the decedent's estate, would get a
homestead allowance of $5,000; he or she would get also up to
$3,500 in value of certain exempt property (car, furnishings,
appliances, personal effects)., The spouse, if any, and minor
children whom the decedent supported or should have supported
would also be entitled to a family allowance, ordinarily not
to exceed $6,000 in lump sum or $500 per month for the period
of administration, which may not exceed one year if the estate
is inadequate to discharge allowed claims, If there is no
surviving spouse, the minor children and dependent children
of the decedent would share the $5,000 homestead allowance
while all his children, even adults, would share the $3,500
value of the exempt property. These rights would be in
addition to benefits passing by decedent's will unless other-
wise provided in the will, by intestate succession or by way
of elective share. Waiver, election and renunciation are ex-
pressly provided for (UPC 2-204. 2-206).

If the estate were "sufficient;" specifically devised
property would not be used to satisfy homestead and exempt

property rights. The selection of property to satisfy those
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rights would be made by the spouse, any guardians of minor
children, and any adult children; if they could not agree

or if there were no guardians of minor children, the personal
representative (i.e., administrator or executor) would make
the selections; anyone aggrieved could petition the court for
redress. The personal representative would determine the
amount of family allowance up to $6,000 or $500 per month for
one year, and could disburse funds of the estate in payment
of the family allowance and any part of the homestead allow-
ance in cash. The probate court would come into action only
if disputes arose (UPC 2-404).

The present Maine law provides for an allowance to a widow
out of personal property but not out of realty, the amount to
be determined by the probate judge in accordance with the
family's station in life. 18 M.R.S.A. §801. The Maine statute
seems to permit the allowance to the widow only where there is
no will or where a testate estate is "insolvent" or where the
widow is not provided for in the will or when she waives testa-
mentary provisions made for her. The Code provisions would
apply to testate or intestate estates, irrespective of solven-
cy, and could reach real property.

18 M.R.S.A. §806 permits the judge to make an allowance to
a widower out of personal property where the wife's estate is
solvent (sic) "in the same manner as to a widow from the estate
of her husband." Whether this allowance is limited to intes-

tate estates or estates in which no testamentary provision is
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made for the widower or estates where he waives such a pro-
vision, is not clear. The precise purpose of all these limi-
tations on the widow's or widower's allowance in Title 18 is
also not clear. They perhaps had more meaning in the days be-
fore a spouse was made an intestate successor.

Under 18 M.R.S.A. §805, the judge may make a similar allow-
ance in an insolvent estate to children below age 14 or to sick
children from 14 to 18, or in a solvent estate to children be-
low age 12 "when the income from their distributive shares
will be insufficient for their support and education." ILike
the widow's or widower's allowance, this allowance to certain
kinds of minor children must be made out of personal estate.

18 M.R.S.A. §801 permits the judge to award the widow any
one meeting house pew of which decedent died seized; the Code
contains no similar provision.

Though the Maine statute provides that a testate estate
wherein the widow is provided for be "insolvent" as one possi-
ble condition for a widow's allowance, §801 proceeds, rather
anomalously, to add that if the supposedly insolvent estate
turns out to be solvent the judge may award the widow more
than he originally gave her.

The present Maine allowance is made by the judge; under
the Code, the spouse and adult children would make the family
allowance themselves, or the personal representative would
make it for them up to $6,000 or $500 per month for the period

of administration. Only disputes would go to the probate
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judge under the Code. A family allowance of more than $6,000
would require an order by the probate judge.

From the welter of allowance rules in 18 M.R.S.A. §§801-
806, one thing seems clear: where provision is made for the
widow in decedent's will, which provision the widow does not
"waive" or renounce, the widow will not have a right to an
initial allowance under §801 unless the estate is insolvent.
On the other hand, under §806, a widower seems to get an al-
lowance only if his wife's estate is solvent. Under §805,
minor children of different ages become entitled to an allow-
ance depending upon the solvency or insolvency of the estate.
There is no limit on the amounts that may be allowed, in which
respect the allowances under 18 M.R.S.A. §§801, 803, 805 and
806 resemble distantly the family allowances under UPC 2-403
and 2-404. The Court, under the Code, is not bound, as is
the personal representative, by the $6,000 or $500-per-month
limitation on the family allowance.

Title 18 contains no homestead allowance specifically for
the benefit of the surviving spouse or children, but §804 gives
a widow "her reasonable sustenance" out of her husband's es-
tate for 90 days after his death, plus free occupancy of his
house for that period. No similar privilege is accorded to a
widower or to children. Presumably the probate judge passes
upon the reasonableness of the widow's "sustenance" though the
statute does not say so.

Until recently the Maine statutes did not explicitly
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create any exempt property allowance except possibly to the
extent that the widow or widower was allowed her or his
"ornaments and wearing apparel” when the estate is one falling
within §801 or 806. The meeting house pew may be regarded as
in the same category. The mortgage assignment provision in
§802 is merely procedural.

In 1973, however, a new §1858 was added to Title 18 to
make it clear that any part of decedent's estate that would
have been exempt from attachment and execution under Title 14,
§§4401 and 4552 (sic) at the time he died, shall not be liable
or subject to sale for payment of debts or claims against the
estate. The reference in the statute to §4552 must be er-

roneous since that section provides for exceptions to the ex-

emptions provided for in §4551. Surely the purpose was to re-
fer to §4551.

Exempt Property. The kinds of personal property described

as exempt from execution in 14 M.R.S.A. §4401 are roughly simi-
lar to the kinds of property described under the exempt proper-
ty provision of the Code in UPC 2-402. However, §4401 also
expressly includes certain farm produce and trade tools, pro-
fessional musical instruments, livestock and other kinds of
items that would not seem to fall within the scope of UPC 2-402
and hence would not be picked up by that section of the Code.
The dollar limitations on exemptions under 14 M.R.S.A. §4401
are given in the statute.

The specific statutory dollar limits expressly imposed in
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14 M.R.S.A. §4401 add up to $3,830. Of course, other kinds
of items having limits of quantity, age, size or weight,%/
must be taken into account when one thinks about the total
value of the exempt property under 18 M.R.S.A. §1858, as
amended. In a particular case the exempt property of a de-
cedent under present Maine law could theoretically amount

to considerably more than the $3,500 limit on value of ex-
empt property set by the Code. However, §4401 contains no
provisions, like those of UPC 2-402, whereby the spouse or
children would be entitled to other assets of the estate, if
any, to the extent necessary to make up $3,830--or any other
stated dollar amount of exempt property, which becomes par-
ticularly significant in the light of the particularized
listing of kinds of property exempt under §4401.

18 M.R.S.A. §1858, through which §4401 operates in a de-
cedent situation, does not state who is ultimately to get the
financial advantage of the exemption, whereas UPC 2-402 would
explicitly give it to the surviving spouse or, if no spouse
survived, the exempt property allowance would not be avail-
able. The exemption provided by 18 M.R.S.A. §1858 and
14 M.R.S.A. §4401 is available to the estate whether or not
the decedent was survived by a spouse or children. Since the

exempt property is unavailable to creditors or other claimants

3. E.g., one bed and bedding for every two children in
the immediate family; Bibles, portraits and school books in
use; stoves, charcoal, wood and coal (limits stated in quanti-
ties); enough hay for two working cattle or mules or horses for
one season; etc.
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(18 M.R.S.A. §1858), the benefit under present law will ulti-
mately pass in some form to heirs or devisees of the estate.
On the other hand, as noted above, even though the estate
contained no exempt property, the Code would permit the exemp-
tion allowance for widow or children to be made up out of
other assets of the estate, a result that would not be per-
missible under present Maine law.

If the reference to §4401 of Title 14 in 18 M.R.S.A. §1858
were to be omitted in the proposed code--leaving the Code to
take care of the most important case where the property exemp-
tion is needed; namely, where a spouse or children survive--
the result would be to reduce their protection in any case
where exempt property falling within 14 M.R.S.A. §4401 exceeds
in value the $3,500 limit stated in UPC 2-402. Where the
estate is a farm or small business operated by the decedent as
an individual, the effect of 18 M.R.S.A. §1858 with 14 M.R.S.A.
§4401 is to tend to preserve that farm or business as a going
concern, presumably to the benefit of the family and the com-
munity. If §1858 were changed as described, this social value
would be impaired. Even where the distributees of the estate
do not include the spouse or children, this advantage of exemp-
tion under §1858 may be realized: for example, where a bache-
lor dies leaving his subsistence farm or small fishing business
to his brother or sister, the successor is helped in maintain-
ing the farm or business as a going concern by the exemptions

afforded in 14 M.R.S.A. §4401.
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Rather than reducing the role of the §4401 exemptions, but
without foregoing the probably more generally significant ex-
emption provisions of the Uniform Probate Code, the Commission
modified the first sentence of UPC 2-402 to read as follows:

In addition to the homestead allowance,
the surviving spouse of a decedent who
was domiciled in this state is entitled
from the estate to value not exceeding
$3,500 in excess of any security inter-
ests therein in property exempt under
Title 14, §4401 on the date of death of
the decedent.

No changes in the other provisions of UPC 2-402 were made.

The results of this change would be as follows:

(1) The estate would keep all property exemptions it is
entitled to now under 18 M.R.S.A. §1858.

(2) In a domiciliary's estate, the spouse (or children if
there were no surviving spouse) would get the $3,500 worth of
exemptions or cash substitute therefor under UPC 2-402.

(3) After the domiciliary spouse (or children) took $3,500
worth of exemptions under UPC 2-402, the benefit of any addi-
tional (unused) exemptions would ultimately go to the estate
since the exempt property could not be reached by creditors
under 18 M,.R.S.A. §1858, which is preserved in the Com-
mission's bill as §2-405 insofar as it relates to the exempt
property under 14 M,R.S.A. §4401.

(4) The total quantity of property exempt from creditors'
claims would not be reduced. The only change would be to make
the first $3,500 in value of exemptions available to the spouse

or children as under the Code. Under the Code, that amount of
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exemptions would be available regardless of whether the parti-
cular kinds of exempt property existed in the estate.

(5) If there were no spouse or children, the exemptions
would be available to the estate exactly as they are now.

Homestead Exemption. As amended in 1973, 14 M.R.S.A. §4551

exempts a homestead from attachment, execution or forced sale
under court process; "provided that only so much of such prop-
erty as does not exceed $3,000 in value is exempt." Section
4552 excepts from the foregoing section claims secured by
mortgages on or security interests in the homestead and claims
of lien creditors under the mechanics lien statutes. "Home-
stead" is defined in §4551. Section 4553 provides for a forced
sale of the householder's interest in his homestead to the
extent that it exceeds $3,000 in value. Section 4554 pre-
serves the exemption for the householder's estate after his
death; this section thus reiterates the rule of 18 M.R.S.A.
§1858 so far as §1858 preserves the homestead exemption after
death of the householder.

The Code provides in UPC 2-401 for a homestead allowance
of $5,000 to a surviving spouse or to minor or dependent chil~-
dren where the decedent was domiciled in the state. This al-
lowance would be exempt from all claims against the estate.

The homestead exemption under 18 M.R.S.A. §1858 (or 14
M.R.S.A. §4554) and the homestead allowance under UPC 2-401
are not the same. The present exemption is available to the
estate against creditors and, since it results in $3,000 worth
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of exempt assets for the estate, normally creates a benefit

to the intestate takers or the residuary devisees whoever

they may be. The Code homestead allowance would benefit, in
the amount of $5,000, only a spouse or minor or dependent
children.. If there were no spouse or child, there would be

no homestead allowance under the Code. The Code homestead
allowance would be available only to the spouse or minor chil-
dren of a decedent who died domiciled in the state. The Code
allowance would be available even though the decedent owned

no homestead property worth $5,000 at the time of death.

If the reference to 14 M.R.S.A. §4551 (erroneously re-
ferred to as §4552 in the statutes) that appears in 14 M.R.S.A.
§1858 were repealed, and 14 M.R.S.A. §4554, were amended to
provide for the termin s&ion of the homestead exemption at

the debtor's death, the Code (UPC 2-401 would do the job of

providing a homestead allowance where the householder dies,
which would then be $5,000, available only to the surviving
spouse, if any, or, if none, to the minor or dependent children
of a domiciliary decedent. If no such spouse or children sur-
vived, no homestead allowance would be available under the
Uniform Probate Code. The homestead exemption of $3,000 pro-
vided in 14 M.R.S.A. §§4551-53 would continue while the person
is living, but terminate on the death of the householder, to
be replaced at that point by UPC 2-401.

The homestead exemption under present law is somewhat of

an anomaly: it represents a compromise between the ultimate
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need of creditors to be able to resort to the debtor's prop-
erty for payment of his debts and a legislative tenderness
for the family of the debtor--be he dead or alive--in their
need for a place to live. The anomaly lies in the fact that
the compromise is so arranged that the second objective is
certainly not met on today's housing market. The exemption
is not only partial but relatively small, and a determined
creditor can enforce payment by having the actual homestead
sold on execution sale. The debtor is then given the amount
of the homestead exemption ($3,000) out of the proceeds of
the execution sale (18 M.R.S.A. §4553)--a benefit which falls
far short of assuring a home for him and his family. Thus,
about all that the exemption achieves is to assure the house-
holder a little cash when his house is sold on execution,
enabling him perhaps, with the exempt personal property al-
lowed him under 14 M.R.S.A. §4401, to make a fresh start.

To be sure, in the typical case of a mortgaged home, the
exemption will not be available as against the mortgage.
14 M.R.S.A. §4552., Since the mortgagee of the homestead is
in most cases the principal creditor of the householder, the
homestead exemption is a less valuable privilege for most
householders, practically speaking, than one might at first
suppose.

One virtue of the Code provision from the point of view
of a surviving spouse or minor child is that the allowance

will be made up out of assets in the decedent's estate regard-
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less of whether the decedent owned any homestead in fact.
Like the other Code allowances, the homestead allowance re-
flects a judgment of overriding concern for the surviving
spouse. Under the Code, it would not matter whether the
decedent owned the family home. For these reasons, the Com-
mission's bill adopts the Uniform Probate Code provisions

for the homestead allowance upon the death of the householder.

The proposed Maine code, and its accompanying amendments of
present Maine sections would:

(1) adopt UPC 2-401 as it stands, and

(2) repveal the reference to §4551 (erroneously "4552" in
the statute) in the present 18 M.R.S.A. §1858, leaving the Code
to take care of the most important case where the homestead ex-
- emption is needed (where a spouse or children survive);

(3) amend 14 M.R.S.A. §4554 to read, "Upon the death of
the householder the exemption provided by §4551 shall termin-
ate; provided, however, that nothing herein shall be deemed to
affect the homestead allowance provided by Title 18-A, §2-401";
and

(4) relocate the amended 18 M.R.S.A. §1858 as §2-405 of
the Maine Probate Code.

Comparison of Allowances Generally. Except for the possi-

bility of certain exempt property allowances discussed above,
the allowance provisions of the Code are more extensive than
those in existing Maine.law, both in the amount permitted to

be allowed and in the applicability of the statutes involved
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to all kinds of estates--testate or intestate, solvent or
insolvent, and composed of real property of personal proper-
ty. Any homestead allowance or family allowance that could
be made under present Maine law could be made under the Code--
even to the meeting house pew under §801 and the mortgage
assignment under §802.

Under present Maine law, the widow's allowance out of per-
sonal estate may have priority in an intestate estate over
other expenses of and charges against the estate (18 M.R.S.A.
§851), although 18 M.R.S.A. §3051 seems to put funeral and
administrative expenses ahead of allowances. The Code ranks
the homestead allowance, exempt property allowance and family
allowance in priority among themselves (UPC 2-402, 2-403),
puts them ahead of all other claims (UPC 2-403) and explicitly
states that the allowance rights are in addition to any bene-
fit or share of the spouse or children except where a will
provides otherwise (UPC 2-401, 2-402, 2-403). The Maine al-
lowance statutes do not expressly state that the allowances
under 18 M.R.S.A. ch. 101 are in addition to other benefits
or shares of spouses or children, but it can be inferred that
they are from 18 M.R.S.A. §3051 (priority of claims and pay-
ment in an insolvent estate). That same section (§3051) im-
plies that funeral and administration expenses rank ahead of
allowances (18 M.R.S.A. §851 is seemingly contra) though it
is hard to see how, as a practical matter, the allowances,

which may be badly needed, can be paid promptly in an estate
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of doubtful solvency when they are not given priority over
administration expenses. It must not be forgotten, also, that
allowances may be made only out of personal estate under pre-
sent Maine law.

Summary of Proposed Maine Code Provisions. During a per-

son's lifetime, a homestead allowance is provided under
14 M.R.S.A. §§4451-4553, and property exempt from attachment
is defined by 14 M.R.S.A. §4401. Under the proposed Maine

code the intervivos homestead exemption would end upon the

person's death and §2-401 would apply (see amended 14 M.R.S.A.
§4554); the same definition of exempt property would apply
after the debtor's death that applied to him during his life-
time (see §2-402's reference to 18 M.R.S.A. §4401), but would
be specifically directed in favor of the spouse or children
to the amount allowed in §2-402, with any remaining exempt
property directed in favor of the estate (see MPC 2-405).

Thus, (1) the present intervivos homestead exemption ap-

plies during the debtor's lifetime, (2) the UPC homestead
provision takes over at the debtor's death, (3) the present
definitions of other exempt property are maintained, but (d)
those other exemptions are directed specifically to the sur-
viving spouse or children in conformity with the Uniform Pro-
bate Code while (5) any balance of other exempt property is
preserved to the estate itself.

It should be noted that the proposed §2-405 is an addi-

tional section to replace, in amended form, the present



-64-

18 M.R.S.A. §1858 in order to capture for the decedent's
estate the full amount of property that is currently exempt
under Maine law.

The family allowance provision of §2-403 adopts intact
the Uniform Probate Code version and would replace the present
Maine law (explained in the Maine Comment to the section),
which is both more ambiguous and more detailed.

Allowance to Adopted Child. Under §537 of Title 19, the

judge of probate, "on the death of either of said adopters,"
may make a reasonable allowance to an adopted child from the
personal estate of the deceased if circumstances warrant it.
This section is unnecessary under the proposed Maine Pro-
bate Code, since §2-403 provides for a family allowance to
surviving spouse and children (including an adopted child by
definition, of course). The Code section contains certain
limits in application that are not apparent on the face of
§537: (1) under the Code, the allowance would be made only
where the decedent was a Maine domiciliary; (2) the allowance
would be limited to one year if the estate were inadequate
to discharge allowed claims; (3) the allowance would normally
be paid to the surviving spouse for the use of that spouse
and the appropriate children. A judge of probate is likely to
exercise his discretion within similar limits even under the
broad wording of §537.

2. The Elective Share

A traditional, and still fairly well engrained, feature of
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property law has been to try to provide a surviving spouse
some assurance against disinheritance by virtue of the other

spouse's testamentary dispositions and intervivos transfers

of his property. The problems in any such attempt are inher-
ent. Any scheme to achieve this objective must compete with,
and accommodate itself to, the need for stability in land
titles and the ability to transfer property, and the freedom
to control one's own property. Any such system should also
take into account a concept of what is a fair share of what
property for the surviving spouse, and attempt to implement
that definition.

One of the most original and striking features of the
Uniform Probate is its treatment of the surviving spouse's
right to an elective share. 1In light of the above consider-
ations, that treatment attempts seriously (1) to provide fair
and meaningful protection to the surviving spouse by including

certain intervivos transfers in the definition of the amount

of property to be considered, (2) to limit its effect on land
titles and transferability by concentrating on the kinds of

intervivos transfers that are usually considered to be "will

substitutes", (3) to avoid the possibility of over-protecting
the surviving spouse in a way that is unfair to the deceased
spouse by including in the property from which the share is

to be taken, the property already transferred intervivos or

by will to the surviving spouse, and to count such property

toward the satisfaction of the share, (4) to protect per-
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fectly legitimate estate plans from such unfair disruption in
the same manner as described in item (3) above, and (5) to pro-
tect bona fide purchasers from transferees of the elective prop-
erty from the obligation of contribution to the elective share.

Before going into the Uniform Probate Code approach in
more detail, however, it is instructive to look first at
Maine's present system of rights of descent, continued pri-
marily in §§1051-1061 or Title 18.

Section 1051 abolishes dower and curtesy. The rest of the
section is obsolete, merely saving such rights as a surviving
spouse married before May 1, 1895, had in the estate of a
spouse who died before January 1, 1897.

Section 1052 permits a spouse of any age to "bar his or
her right and interest by descent in an estate conveyed by the
other" by joining in a deed or giving a sole deed. The sec-
tion says that he or she "shall not be deprived of such right
or interest by levy or sale of the real estate on execution."

Curiously, the present "rights of descent” are nowhere ex-
plicitly spelled out in Maine's statutes. 18 M.R.S.A. §§1852-
1854, fortified by 19 M.R.S.A. §l161, clearly imply that a
spouse has some sort of inchoate interest in the real estate
owned in fee by the other spouse during coverture, and that the
inchoate interest cannot be eliminated by the owning spouse ex-
cept by consent of the nonowning spouse. Where the husband
owns the fee, the wife's consent may be given by a jointure

she consents to in accordance with §1053 or by pecuniary pro-
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vision for her benefit under §1054. Those two sections seem
to apply in terms only to the interest of the wife in her
husband's lands, not to a husband's interest in his wife's
lands, although §§1056-1058 refer to a widower's elective
share.

The special effectiveness of premarital settlement is re-
iterated in 19 M.R.S.A. §168, giving a jointure, executed "by
husband and wife" before marriage (sic) before two witnesses,
determinative effect to bar rights of each in the estate of
the other completely.

§1055 gives the widow an election to waive "a jointure
or provision" made before marriage "without her consent," or
one made after marriage. If she makes such an election to
waive within six months of her husband's death and files it
in writing in the registry of probate, she is entitled to
her right and interest by descent in her husband's lands.
Releases of dower or curtesy in conveyances or mortgages by
husbands or wives are to be construed as including all rights
by descent (18 M.R.S.A. §1059).

Section 1060 gives a wife a right or interest by descent
in mortgaged lands even where she has heretofore released her
"right of dower," but she has that right or interest only as
against others than the mortgagee and his successors. She is
also entitled to participate, in effect, in a redemption of
real estate from a mortgage where heirs of the mortgagor have

redeemed the property.
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Section 1061 is obsolete, relating to transactions before
January 1, 1897.

Sectionsg 1056, 1057 and 1058 establish the right of a
widow or widower to elect whether to take under the provisions
of a will or to take her or his intestate share of ﬁhe estate.

The following features of the present Maine law should be
noted:

1. No difference appears in treatment between widows and
widowers with respect to the right of election.

2. Except as may be clear otherwise from the will, the
survivor may not have both the will provisions and the intes-
tate share.

3. A "mentally ill" surviving spouse makes an election by
a guardian or guardian ad litem. (See §§1056, 1057)

4. Elaborate provisions deal with the time by which
election must be made (§1056).

5. If the surviving spouse elects against the will, he or
she takes the same share of real and of personal property as
on intestacy except that if the dead spouse left no kindred,
the electing spouse takes as if there were kindred. Life in-
surance proceeds are not part of the decedent's estate except

to the extent of three years' premiums. Berman v. Beaudry,

118 Me. 248, 107 Atl. 708 (1919).
6. Notice of the election is filed in the registry of
deeds of any county where the realty lies. (§1058)

The Uniform Probate Code contains a provision that would
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abolish the estates of dower and curtesy, UPC 2-113, and
would therefore assure the continued death of those doctrines
despite the repeal of 18 M.R.S.A. §1051.

The Code (UPC 2-201) gives a surviving domiciliary spouse
a right to take an elective share of one-third of the "aug-
mented estate" defined in UPC 2-202. The augmented estate is
the regular probate estate less funeral and administrative ex-
penses, the various allowances, and enforceable claims; plus
the value of property owned by the survivor at decedent's
death and derived from decedent not for full consideration;
plus the value of property given by the suviving spouse during
the marriage to someone other than decedent where it would
have been otherwise includible in the augmented estate of the
surviving spouse if the survivor had died first.

The two major purposes of this complex—~appearing system
are set forth in the Comment to UPC 2-202., Briefly, the sys-
tem is designed, on the one hand, to discourage schemes to
disinherit the spouse and, on the other, to discourage the
surviving spouse from electing against the will and upsetting
estate plans where substantial provision has been made for
that spouse by insurance, joint tenancy, living trusts and
gifts. The Maine Law Court has not had occasion to treat the
problem of the decedent who transfers property in contemplation
of death in order to reduce the size of his spouse's intestate
share. The Code provisions would settle these issues in per-

haps the fairest manner yet devised.
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In the case of a protected person, the Code requires a
court order to elect against the will after a finding that
the election is necessary for adequate support for the pro-
tected person during probable life expectancy (UPC 2~203);
present law permits election by the guardian or guardian ad
litem (18 M.R.S.A. §§1056, 1057).

The Code provides for waiver of the right to elect, wholly
or in part, before orvafter marriage (UPC 2-204), Under
18 M.R.S.A. §§1053-1055, it is not clear that a wife may per-
manently bar her own right to elect by any agreement she makes
after marriage. Since the Maine statutes are silent about the
effect of a husband's agreement not to elect, it may be that
he is bound by it if the agreement is not vitiated by duress
or mistake. The Code §2-204 is clearly applicable to both
husband and wife.

Section 2-205 of the Code outlines the procedure for the
surviving spouse's pursuit of the elective share. The petition
for it must be filed within 9 months after the death of the
decedent or within 6 months after the probate of the decedent's
will, whichever limitation last expires. This period is to be
compared with 6 months after probate of the will under
18 M.R.S.A. 1056, 1057.

The Code is careful to provide for notice to persons who
may be affected by a decision to take an elective share. UPC
2-205(b). Under the concept of an "augmented estate," the

surviving spouse may conceivably be entitled to contribution
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from donees of portions of the augmented net estate who ac-
quired their property from the decedent by non-testamentary
transactions. UPC 2-205(d), 2-207. This fact makes notice
to persons who may have such a duty of contribution important.
The proceeding for contribution may be maintained, however,
against fewer than all persons against whom relief could be

sought. UPC 2-205(d).
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By contrast with present Maine law (18 M.R.S.A. §§1056,
1057), the Code permits, in fact encourages, the electing
spouse to take under one or more provisions of the will.

The total benefits are not thereby reversed, however, since
the benefits passing to the spouse under the will are then
charged against the elective share. UPC 2-207 (a). The
surviving spouse is not compelled to accept the benefits
devised by the decedent, but if these benefits are rejected
the value of the rejected benefits is charged to the electing
spouse as if the devises had been accepted, so that there is
obviously very little incentive not to follow the original
testamentary plan to the extent that it goes toward satisfying
the elective share. UPC 2-207 (a), and Uniform Probate Code
Comment thereto. The purpose of this provision is to protect
as effectively as possible the decedent's overall scheme of
distribution. Under the Code, the surviving spouse would also
have the homestead, exempt property and family allowances
whether or not he or she elected to take the elective share
(UPC 2-206, as amended in 1975), except that if it is clear
from the will that benefits under the will are to be in lieu
of allowance rights the survivor may not take the allowances
without renouncing the beneficial provisions of the will. UPC
2-401, 2-402, 2-403. See Uniform Probate Code Comment to
§2-206. The whole tenor of these provisions of UPC 2-206 and

2-207 is to make election against the will less attractive to
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a spouse who is actually well taken care of in the testator's
total estate plan.

Finally, special attention should be drawn to UPC 2-301,
which provides for the case where a testator becomes married
after executing a will but fails to change the will with the
result that the spouse is omitted. While such a spouse, if a
domiciliary, could take an elective share under UPC 2-201,
the special section, 2-301, gives an omitted spouse the alter-
native right to take an intestate share. The devises in the
will would abate in accordance with UPC 3-902., The omitted
spouse does not have this right if it appears that the omission
was intentional or if the testator provided for the spouse by
transfer outside the will and it can be shown that testator
intended that the transfer be in lieu of a testamentary pro-

vision.
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Professor Richard W. Effland of Arizona State Univer-
sity Law School, reporter for the Uniform Probate Code pro-
ject in Arizona, prepared an analysis of the Code elective
share provisions that is remarkably clear and helpful. It

set forth in its entirety, as follows:

THE ELECTIVE SHARE
Richard W. Effland

A, BASIC PREMISES OF THE CODE PROVISIONS

1. The surviving spouse should receive
protection against intentional disin-
heritance. Although an argument against
any protection can be made, almost all
states have some form of protection,
based historically on the dower-curtesy
concepts but extended by statute to a
share in personalty. Although most hus-
bands and wives make ample testamentary
provision for the surviving spouse, a
rare testator disinherits the spouse un-
fairly; to attack such a will on the
grounds of lack of capacity is difficult
as a legal solution and often psycholog-
ically unacceptable.

2. The protection should be in the form

of a fixed share rather than based on a
flexible amount geared to need. The share
adopted is one-third (patterned on the
existing statutory share in most states).
An amount based on need would require
judicial discretion and render election un-
certain. (Recognition of need is found

in the Code provisions relating to the
family allowance, but is limited in scope.)

3. The surviving husband should have an
elective right, just as the surviving
widow has. While American tradition treats
the widow as the one needing protection,
the shift in wealth ownership patterns

may reverse the situation. Thus, if a
husband puts his wealth during marriage in
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his wife's name, or if she is the principal
earner and invests in her own name with the
husband's income used for family support,
the husband needs protection against a will
of the wife disinheriting him.

4. The protection should be meaningful. To
do this it must take account of wealth passing
outside the probate process and not be mea-
sured just by the probate estate. Inchoate
dower of the wife and the marital interest of
the husband afforded complete protection in a
landholding society. But an elective share
in real and personal property passing through
probate is unrealistic if property arrange-
ments can be made during lifetime to avoid
probate (joint tenancy, revocable trusts,
contractual obligations payable on death to
named beneficiaries). Moreover, an elective
share in the probate estate alone often works
unfairly in favor of the surviving spouse who
has received most of the decedent's wealth by
nonprobate methods of succession. To accom-
plish a fair share a new concept, that of the
"augmented estate," was developed as the base
for computing the share.

5. Estate planning should be facilitated, so
that the testators can frame an estate plan
free from disruption in appropriate cases.
Hence, marital agreements, waivers, etc.,
should be recognized as ways of barring elec-
tion.

6. The elective share should disrupt the
estate plan as little as possible. Therefore
testamentary and other provisions for the
spouse, even though limited to a life estate,
should be counted against the elective share.

7. It is undesirable to gear the right of
election to an issue of whether the surviving
spouse deserves any share of the marital
wealth. If one spouse violates the marriage
vows, the only answer is for the other to seek
divorce during lifetime. The Probate Court
should not be turned into a court to try post-
mortem divorce issues.
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COMPUTING THE ELECTIVE SHARE

l. The elective share is one-third of the
"augmented estate." §2-201.

2. The augmented estate is arrived at by adding
together the following:

a. the probate estate minus funeral and
administration expenses, allowances and
exemptions, and enforceable claims; plus

b. the value of property transferred
gratuitously during marriage to persons
other than the surviving spouse by trans-
fers of the type specified in §2-202 (1);
plus

c. the value of property owned by the sur-
viving spouse at decedent's death traceable
to gratuitous transfers from the decedent.

(If the surviving spouse has derived prop-

erty from decedent and in turn transferred

it gratuitously to others by a transfer of

the type specified in §2-202 (1) this would
also be included.) [§2-202(2)7.

The principal differences between property trans-
ferred to others under b. above, and the property
chargeable to the spouse under c. lie in the follow-
ing: a transfer to a third person is not included

if made before marriage whereas property given to

the spouse before marriage is included; life insur-
ance payable to third persons is not included but

life insurance payable to the spouse is; irrevocable
transfers as to which decedent retained neither a life
estate nor power to revoke or invade, made more than
two years before death, are not included if in favor
of third persons but all gifts to the surviving spouse
must be accounted for,

3. The surviving spouse has the burden of proof as
to source of his or her wealth. [§2-202(2) (iii)].

4, Election does not affect the share the surviving
spouse takes under the will or by intestate succession,
but this has to be credited against the elective share.
[§2-207(a)]. However, the spouse may renounce the
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will provision if desired (as where it is
a life estate). [However, if the surviving
spouse renounces benefits passing under the
will, the amount of his or her elective
share is decreased by the value of the
renounced benefits. §2-207(a)l.

5. Liability for the balance of the elective
share 1s equitably apportioned among the
recipients of the augmented estate. §2-207(b).

6. The surviving spouse receives the home-
stead allowance, exempt property, and any
family allowance in addition to the elective
share. [§2-2061].

7. Examples:  Decedent leaves a net probate
estate of $60,000. His will devises $5,000

to his widow and the residue in trust for his
children. During marriage he set up a revo-
cable trust for children by a prior marriage,
valued at $100,000 and put real estate valued
at $80,000 in joint tenancy with them; he

had life insurance valued at $10,000 payable
to the wife and a $25,000 policy payable to

a brother; the wife owns stock valued at
$20,000 given her by the decedent as a wedding
present. The augmented estate would include
all of the items except the $25,000 policy
payable to the brother. The elective share
would be $90,000 (1/3 of $270,000). The wife
would have to credit against this the

$20,000 stock, the $10,000 life insurance, and
the $5,000 provision under decedent's will.
She would be entitled to $55,000 contributed
by the testamentary trustee, the children who
take the realty as surviving joint tenants,
and the trustee of the living trust, in pro-
portion to the value of their interests. The
widow would also receive the homestead allow-
ance under §2-401, exempt property under §2-402,
and a family allowance under §2-403; note
these were deducted before arriving at the
$60,000 figure for the net probate estate.
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PROCEDURE AND RELATED MATTERS

1. The right to elect is personal. If
the surviving spouse dies, her personal
representative does not have a right to
elect. If the surviving spouse is or
becomes incompetent, the right of elec-
tion can be exercised only by an order
of court (not by the conservator) in
which protective proceedings are pend-
ing, after a finding of necessity.
§2-203.

2. The period for election is [9] months
after [the date of death, or within 6
months after probate of the decedent's
will, whichever limitation last expiresl,
but be extended by court order.

§s2-205¢a)].

3. The probate court determines the
amount of the elective share and fixed
liability for contribution. §2-205(d).

PLANNING TO AVOID ELECTION

1. Transfers may be made before marriage.
Thus, if client is contemplating a second
marriage, he can set up a revocable,
amendable trust before marriage. This
would not be included under §2-202(1)
because only transfers during marriage
are included.

2. Consent of the spouse to transfers
during marriage excludes the transferred
property from the augmented estate. The
consent should be written. [§2-202(1)7.

3. A prenuptial or postnuptial agreement

will bar a right of election. A unilateral

waiver will also prevent election. Client
must make a fair disclosure of assets and
the legal effect of the document. §2-204.

4. In cases of serious marital disharmony,
a complete property settlement entered into
after or in anticipation of separation or
divorce is a bar. §2-204. Special pro-
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visions of the Code may also operate
to bar a person from claiming as sur-
viving spouse if there has been an
invalid divorce, regardless of a
property settlement. §2-802(b).

Although the principal criticism of the Code provisions
by those first approaching them is that they are complex,
they are less complex than the statutes on the subject now
in effect in Maine, and far more explicit.

It is provided in 18 M.R.S.A. §1057 that the elective
share of the spouse shall be the same as the intestate share
except that if testator dies leaving no kindred, the spouse
shall take the share he or she would have taken had kindred
survived as well as the spouse. In the most common case,
where children survive, the spouse in Maine now takes on
intestacy one-third the real estate and $10,000 plus one-half
the remaining personal estate subject to all the conditions,
qualifications and exceptions discussed in parts A.l. and 2.
of this chapter.

Where no issue survive but kindred within two degrees sur-
vive, the intestate share of the spouse in Maine now is, sub-
ject to the usual qualifications, $10,000 plus half the remain-
ing personalty plus two-thirds of the real property. In the
absence of issue this would be the spouse's elective share,
whether or not kindred also survive decedent. A set of facts
can be easily devised in which the surviving widow would acquire

more under existing law, electing against the will pursuant to
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18 M.R.S.A. §§1056-57, than under the Code electing one-third
the augmented estate pursuant to UPC 2-201 and 2-202. How-
ever, the situation in which the spouse is not likely to want
to elect against the will is the one in which the testator

has made large transfers out of the estate during his lifetime,
and while the Code picks up these transfers in the augmented
estate present Maine law seems to leave them beyond the sur-
viving spouse's reach. On balance, the Code would give the
surviving spouse more in the type of case where more is needed.
The Code has the added desirable feature of protecting the
probate estate against the occasional greedy spouse who has
already been well provided for by trusts, insurance, joint
property, and other non-testamentary arrangements but wants

to elect against the will.

The Code philosophy of sustaining fair waivers and agree-
ments between spouses before, during, or near the end of
marriage is not new to Maine where such waivers and agreements
are now sustained in certain circumstances under 18 M.R.S.A.
§§1051-1055. Those particular Maine statutes apply in terms,
however, only to barring the spouse's interest by descent in
real property conveyed by the other spouse. They do not in
terms cover the relinquishment of the spouse's complete
elective share. The two sections, 18 M.R.S.A. §§1056 and
1057, creating the spouse's right to take her elective share
against the will and establishing the amount of that share,

contain no provisions expressly validating an agreement to waive
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that share. If such agreements are upheld, it is by appli-
cation of the general provision of 19 M.R.S.A. §164 vali-
dating a wife's contracts with her husband.

In the heyday of dower and curtesy, though antenuptial
agreements ("jointures") were upheld by courts of equity in
the absence of fraud, promises in a settlement by a married
woman to her husband to give up her dower rights were not
enforced against the widow's wishes even though the settlement
complied with the requirements of a legal jointure except for
the coverture of the parties to it: after the husband died,
the widow could still elect whether to "accept" the settlement
or take her dower. It was so provided in the Statute of Uses,
27 Hen. VIII, c¢.10, §6 (1536), and Maine, like other American
jurisdictions, received and perpetuated the rule. 1 American
Law of Property §5.40 (Casner ed. 1952). The Maine version of
this rule still stands, as M.R.S.A. §1055, despite the so-called
"abolition" of dower. The rule was simply made applicable to
the wife's "right and interest by descent," even though that
right involved not only real property but also personal property
where dower law once held no sway. One of the merits of these
provisions of the Code would be to validate fair postnuptial
agreements under which spousal elective rights could be relin-
quished; perhaps as part of an estate plan. Because of 18
M.R.S.A. §1055, such agreements are now unreliable to bar rights

of a widow accruing under 18 M.R.S.A. §§1056 and 1057. 19
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M.R.S.A. §168 is no help since it refers only to antenuptial
agreements.

Whether 18 M.R.S.A. §1055 applies to widowers as well
as widows is doubtful: equating of the sexes in 18 M.R.S.A.
ch. 111 is incomplete at several points, and the Statute of
Uses provision from which 18 M.R.S.A. §1055 is ultimately
derived had no application to the husband's interests in real
property.

Present Maine law accords with the premise of the Code
that either surviving spouse should have some sort of forced
share of the capital amount of the other's estate. 18 M.R.S.A.
§1056. But while the Code in UPC 2-202 adds certain property
given away during decedent's lifetime to the property remain-
ing in the probate estate, one o0ld option of the Law Court in-
dicates that if a spouse fully divests himself or herself of
certain property, even for the purpose of frustrating the
surviving spouse, that property is no longer available for the
elective share. Wright v. Holmes, 100 Me. 62 Atl. 507 (1905)
(dictum) .

Maine's arrangement for the widow's allowance, provided
in 18 M.R.S.A. ch. 101, has been described as "flexible," even
though the allowance must come out of personal property only.

Laufer, Flexible Restraints on Testamentary Freedom -- A Report

on Decedents' Family Maintenance Legislation, 69 Harvard Law

Review 277, 282, (1955). Perhaps the availability of the
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allowance explains why there has been only one case in Maine

dealing with the effect of lifetime transfers by the decedent

that ultimately reduce the size of the spouse's elective share.

The following similarities and differences are noted

between the system of spousal elective share provided by the

Code and that provided by present Maine law (mostly 18 M.R.S.A.

§§1051-1061).

CODE

Surviving spouse could
elect against the will. 1In
case of intestacy, surviving
spouse could still elect to
take elective share.
Elective share would be one-
third of the augmented
estate. UPC 2-201

The "augmented estate"
would be calculated by ad-
ding to the probate estate
property that had been the
subject of certain types of
donative transaction by de-
cedent or the surviving
‘spouse. UPC 2-202. The
concept of the augmented
estate would be used only
for calculation of the

amount of the elective share.

If decedent was not
domiciled in Maine at his
death, his spouse's elec-
tion would be governed by
the law of decedent's
domicile at death. UPC 2-
201 (b).

PRESENT MAINE LAW

Surviving spouse may elect
against the will. Elective share
is always intestate share except
where kindred survive but issue
do not. 18 M.R.S.A. §1057.

Elective share is calculated
on basis of probate estate only.
See Wright v. Holmes, 100 Me.
508, 62 Atl. 507 (1905).

No Maine statute or case on
point has been found. Ordinarily,
absent statute, the forced share
interest of a surviving spouse
is determined by the law that
would be applied by the courts
of the situs. Restatement
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CODE PRESENT MAINE LAW

(Second) of Conflict of Laws
§202 (1971). Those courts
would usually apply their own
local law in determining such
questions. Ibid. However,
the idea behind the augmented
estate is to consider all the
property together, wherever
located, in determining the
amount that the spouse can in-
sist upon getting, and merely
for that purpose it makes
little sense to treat realty
and personalty differently in
different states. The archi-
tects of the Code thought it
more just to settle the elec-
tion question once for all in
the court of the domicile of
the decedent and in accordance
with the local law of that
domiciliary state. Provided
appropriate moves are made to
protect the reliability of the
land records in the state of
the situs of any real property
that is part of decedent's
estate, the Code solution
makes sense.

In the case of a pro- In the case of a "mentally
tected person, the right of ill" widow or widower, the
election would be exercis- notice of election is filed by
able only by order of the a guardian or guardian ad litem
court in which protective appointed for the purpose.
proceedings as to his 18 M.R.S.A. §§1056, 1057.
property are pending.

UPC 2-203.

Elective rights and The unreliability of a
allowance rights are fully postnuptial property agreement
waivable by a spouse, before between spouses as a bar to
or after marriage by signed the elective share has been dis-
written agreement or waiver cussed. 18 M.R.S.A. §1055.

after fair disclosure.
UPC 2-204.
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CODE

The spouse must elect to
take the elective share by
filing a petition for the
elective share within 9 months
after the date of death of the
decedant or within 6 months
after the probate of the de-
cedent's will, whichever
limitation last expires.

Where the spouse peti-
tions for an elective share,
the Code would require notice
and hearing for the benefit
of persons interested in the
estate and for distributees
and recipients of portions
of the augmented net estate
whose interests will be ad-
versely affected by the
taking of the elective share.
UBC 2-205.

Unless the surviving
spouse renounces the pro-
visions of the will, her
choice of the elective share
would not affect her share
under the will or by in-
testate succession. Property
passing to her by the will
would be charged against her
elective share. UPC 2-207(a).
If she renounces benefits
under the will, the property
she would otherwise have re-
ceived would be treated as
if she had predeceased testa-
tor and the value of the
benefits rejected would be
charged against the elective
share. UPC 2-207(a).

PRESENT MAINE LAW

Normally the spouse may
elect to take the elective
share by filing in the regis-
try of probate written notice
of a claim to such share with-
in 6 months after probate of
the will. 18 M.R.S.A. §§1056,
1057. ©No case has been found
indicating whether the de-
cision to elect is irrevocable.

No statutory provision or
probate court rule directly
applies. Probate Court Rule 24
would authorize the probate
judge to order notice on all
petitions and other matters
presented to his court. Pre-
sumably, the judge would order
notice of a demand for the
elective share where interests
of other devisees would be
affected.

Under present Maine law,
unless the will says otherwise,
the spouse cannot take under
the will if she elects to take
her intestate (i.e., elective)
share. Davis v. McKown, 131 Me.
203, 160 Atl. 458 (1932). 1In
such a case her election is, in
effect, a renunciation of any
provisions for her in the will.
The court must do the best it
can to carry out the purposes
of the testator with the amount
of elective share taken out of
the estate. United States Trust
Co. v. Douglass, 143 Me. 150,
56 A. 2d 633 (1948); Adams v.
Legroo, 111 Me. 302, 89 Atl. 63
(1913).




CODE

Under the concept of
the augmented estate, if
decedent dies intestate a
surviving spouse may choose
to take her elective share
rather than her intestate
share. The elective share
might be substantially great-
er than the intestate share
in a case where decedent
gave away most of his prop-
erty to persons other than
his spouse as he neared the
end.

After the amounts
chargeable to the spouse
are accounted for, pursuant
to UPC 2-202 and 2-207, the
burden of making up the re-
maining amount of the
spouse's share of the aug-
mented estate would be
equitably apportioned among
the recipients of the aug-
mented estate in proportion
to the value of their
interests.

Only the original trans-
ferees (or apointees) of
the decedent, and their
donees to the extent that
the donees have the
property or its proceeds,
are subject to contri-
bution to make up the
elective share. 1In other
words, purchasers for
value of any of such
donated property would

be protected from any
duty of contribution

to the spouse's elective
share.
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PRESENT MAINE LAW

Under present Maine law,
the elective share is the
intestate share except where
no kindred within two degrees
and no issue survive. In that
one type of case, the intestate
share would be greater than
the elective share. If a will
is made in that situation and
the surviving spouse elects
against the will, she gets the
elective share; if no will is
made, she takes the intestate
share (i.e., the whole estate).

This problem does not
arise under present Maine law.
It resembles distantly the
problem of equitable apportion-
ment of taxes where a spouse
elects against the will. See
0ld Colony Trust Co. v. McGowan,
156 Me. 138, 163 A. 2d 538
(1960) .

Not presently a problem.



-87-

3. Omitted Persons

Omitted spouse. Section 2-301 of the Uniform Probate

Code applies only to a surviving spouse who married the
decedent after decedent executed his will and who is not pro-
vided for in the will. Except as provided otherwise in the
section, such a spouse may take her intestate share. This is
merely an alternative to the spouse's elective share, one-third
of the augmented estate, which the spouse could still insist
upon in this situation under 2-201 instead of the intestate
share under 2-301.

Under present Maine law, the surviving spouse may take
her elective share if she has been omitted from the will. 18
M.R.S.A. §1057. Her elective share is the same as her share
would be in the intestate estate of a spouse who dies leaving
kindred. 18 M.R.S.A. §1057.

The Code calls for abatement of devises in the will to

satisfy the omitted spouse's share under this section. Section

2-301 (b) refers to UPC 3-902 as controlling the marshaling of
assets for abatement. Under that section, unless the will said
otherwise, if the spouse took her inheritance under UPC 2-301 (a),
shares of distributees would abate in the following order:

(1) intestate property, (2) residuary devises, (3) general
devises, (4) specific devises. Real and personal property would

be treated alike.
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Present Maine law has no express provision governing
abatement where a spouse takes her elective share. Where
omitted children demand shares under 18 M.R.S.A. §§1004 or
1005, abatement of other devises is made under the obscure
language of 18 M.R.S.A. §§1003 and 1007. Abatement of devises
in order to pay debts is controlled by 18 M.R.S.A. §§1853-55.
Real property receives favored treatment. These provisions
are all unclear on the precise order of abatement, a problem
discussed on part H of this chapter. None of them is made
expressly applicable to the situation where abatement is needed
because a spouse takes her elective share.

Pretermitted Children. Section 1004 of Title 18 gives a

posthumous child of the testator who is unprovided for in the
will the same share the child would have received had the father
died intestate. Provision is made in the section for propor-
tional abatement of other devises.

The Code provision on pretermitted children (UPC 2-302 (a))
applies not merely to posthumous children but to all cases where
children are born to or adopted by the testator after execution
of the will. Normally, under the Code, the pretermitted child
would take a share equal in value to his share had there been
no will, but UPC 2-302 also recognizes three kinds of exceptional
case; namely, (1) where the omission appears to be intentional,
(2) where testator left substantially everything to the other

parent of the pretermitted child even though there were other
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children, and (3) where testator provided for the child by
transfer outside the will and it can be shown that the
transfer was in lieu of a testamentary provision. In those
three types of case, the normal rule does not apply.

The Code provides generally for the abatement of devises
in UPC 3-902; the order in which estate assets would be
appropriated is spelled out in more detail under that Code
section than in 18 M.R.S.A. §1004 though the results would be
similar in most situations in which a share had to be made up
for a pretermitted child. Under both statutes the chief guide
is the testamentary plan or the express or implied purpose of
the particular devises ~- referred to in 18 M.R.S.A. §1004 as
"the intention of the testator."

Whereas 18 M.R.S.A. §1004 deals with the case of the
omitted child born after death of testator, §1005 purports to
cover the case where a living child of the testator (or the
living issue of a deceased child) is not given any devise in
the will. The section provides that in such case the child
takes his intestate share "unless it appears that the omission
was intentional, or was not occasioned by mistake, or that such
child or issue had a due proportion of the estate"” during
testator's life. A sentence added in 1965 states that the
absence of a devise to a child (or the issue of a deceased

child) named in the will, is conclusive that the omission was

intentional. The section thus creates a rebuttable presumption



-90-

that the omission was unintentional unless the child (or
issue of a deceased child) is somewhere named in the will,
whereupon it must be concluded that the omission was intended.

Palmer v. Lincoln Audubon Society, 251 F. Supp. 736 (D.C. Me.

1966). The nature of the "mistake" referred to in the sta-
tute has not been litigated. The common law was strict about
revising wills on the ground of mistake in the inducement.

See in re. Ingraham, 118 Me. 67, 69, 105 Atl. 812 (1919).

Under the Code section on pretermitted children, UPC 2-302,
the following changes would occur: (1) Only a child of the
testator could enjoy the benefits of UPC 2-302; "issue of a
deceased child" would have no rights under that section. (2)
Only a child born or adopted after execution of the will could
enforce a share under subsection (a) of UPC 2-302, and sub-
section (b) would give the same right to a child alive when the
will is executed only where testator omits the child because
testator believes the child to be dead. (3) Subsection (c)
calls for abatement of devises according to UPC 3-902 to
satisfy a forced share where either subsection (a) or (b) is
given effect; the Maine statute calls for ratable contribution
among "all the other devisees, legatees and heirs." 18 M.R.S.A.
§1006.

Unless the provision for omission "occasioned by mistake"
in 18 M.R.S.A. §1005 should be given a broader interpretation

under the statute than the classical doctrine of reformation
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for mistake would have permitted, the Code has picked the

one type of mistake (viz., mistaken belief that the child is
dead) that courts might be persuaded to regard sympathetically
as proper justification for not following the terms of the
will. 1 Page, Wills (Bowe-Parker ed. 1960) §§13.11, 13.12.
Hence, it is arguable that the Code would not, in practice,
narrow the possibilities for the omitted child who claims that
testator omitted him because of some mistake other than a
belief that he or she had died. The courts, aware of the

ease of making allegations about senile delusion on the part
of the testator, will be reluctant to expand remedies for
mistake in wills.

A common sort of will is one in which a spouse leaves
everything to the other spouse even though there are children
of the marriage alive when the will is made., In this situation,
18 M.R.S.A. §1005 can be a trap for the unwary since unless the
children are "named" in the will, the statute does not state
by what means the spouse can rebut the presumption that they
were omitted unintentionally. This kind of case has yet to be
decided by the Law Court. The more conservative position on
mistake, taken by the Code in UPC 2-302 (a) and (b), seems
sound.

Where "issue of a deceased child" (to use the language of
18 M.R.S.A. §1005) is not mentioned in the will, such issue is

treated like an omitted child under 18 M.R.S.A. §1005. While
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a case can be imagined in which that statute would give such
issue a forced share, the far more common case will be one

in which the testator makes one or more devises to his children
either individually or as a class but dies without changing
the will after one of those children dies. In this type of
case, the anti-lapse statute, 18 M.R.S.A. §1008, should
operate, causing the issue to take their ancestor's devise
under the will rather than a forced intestate share under
§1005. The same would hold true under the anti-lapse pro-
vision of the Code, UPC 2-605. 1In short, the omitted issue of
a deceased child will normally be protected by the anti-lapse
statute under either the existing law or the Code. "Issue of
a deceased child" would not be entitled to a forced intestate
share under the Code. A grandchild is not a "child" under the
Code (UPC 1-201) and UPC 2-302 gives grandchildren of the

testator no rights of forced heirship.
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D. Execution of Wills.

One of the salutary purposes of Part 5 of Article II of
the Uniform Probate Code is to make the law of will execu~-
tions more modern and realistic, and to avoid unnecessary
legalistic regquirements which may serve as traps for the un-
wary and thus needlessly defeat a would-be testator's intent.
Also, in providing for the self-proved will, and in otherwise
facilitating the usually routine process of proving the execu-
tion, it helps to simplify the proof of wills in those cases
where that job should be simplified. The Commission's study
of these provisions of the Uniform Probate Code have led it to
conclude that the attempt has been successful, as well as con-
tributing to a highly desirable need for uniformity in the
laws from state to state in this particular area.

UpC 2-501, 2-502, and 2-505 state the requirements for
testamentary capacity and for effective execution of non-holo-
graphic wills. The most notable changes would be the reduction
from 3 to 2 witnesses (2-502) and the validation of a devise to
an interested witness beyond his intestate share (UPC 2-505 (b)
The provisions for the competency of interested attesting wit-
nesses is discussed in Chapter 6. G.4 of this study.

Even though a will did not meet the attestation requirements
for a will, it might be effective as a holographic will under
UPC 2-503 of the Code if the signature and the material pro-
visions were in the testator's handwriting. Since Maine does

not now recognize holograpvhic wills, UPC 2-503 would effect an
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important change by validating such wills.

The provision for a self-proved will in UPC 2-504 would
be new in Maine. Such a will would have to be "proved" and
probated under UPC 3-303, 3-405 or 3-406, but it would enjoy
a procedural advantage insofar as establishing the execution
without the formality of calling the witnesses in cases where
there is no serious controversy about the execution itself.
The provisions for a self-proved will are more fully discussed
in Chapter 6.G.3. of this study.

The provisions of 18 M.R.S.A. §§51-54 validating oral wills
under certain conditions and providing for their probate, have
no counterparts in the Code, and would not be retained in the
Commission's bill. The Code has relaxed somewhat the formal
requirements for execution of a will, and validates unattested
holographic wills provided the signature and all material pro-
visions are in testator's own handwriting, thus eliminating
much of the need for oral wills -- by far the most unreliable
form of safely and accurately providing for the transfer of
property at death. The Maine courts have sometimes permitted
their probate under the present statutes, but have expressed

concern about the danger of fraud. See Parsons v. Parsons,

2 Me. 298, 300(1823).

Oral wills were more defensible in days when formalities
for executing wills were more stringent, when sudden fatal
disease was more common, and, so far as soldiers and sailors

were concerned, when the armed forces did not extend the personal
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affairs services they now make available to officers and
enlisted persons.

The Code requires that a witness be "generally competent
to be a witness" (UPC 2-505 (a) ), not that he be "credible,"
as per 18 M.R.S.A. §l1l. However, "credible" has been construed

to mean "competent," Warren v. Baxter, 48 Me. 193 (1859); so

there would be no real change on this point.

The Code provision on choice of law as to execution of
wills, UPC 2-506, would effect some extension of 18 M.R.S.A.
§151, under which any will executed in another state or country
according to its laws maykbe probated in Maine. The Code goes
farther by validating a written will even when it has not been
executed according to the laws of the state where execution
took place, as long as its execution complied at least with the
law of the place where testator was or became domiciled, had a
place of abode, or was a national, either at time of execution
or at time of death. Thus, under UPC 2-506, testator might
execute a will invalid in the state where made, which is wvalid
in the state of testator's domicile at the time of execution or
valid in the state where he ultimately dies. Such a written
will would be regarded as validly executed under UPC 2-506.

The Code does not require that witnesses subscribe in the
testator's presence; they need only sign, and they need witness
only either the signing of the will or the testator's acknowledg-
ment of the signature of the will. UPC 2-502. The Code, in

permitting someone other than the testator to sign the testator's
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name in his presence and by his direction, would not change

present Maine law. 18 M.R.S.A. §l.

E. Revocation and Revival of Wills.

1. Deliberate Revocation; Revival.

The Code would make no substantial change in the prescribed
methods of wholly revoking a will intentionally. UPC 2-507
does specifically provide for partial revocation. Although
18 M.R.S.A. §8 does not expressly mention revocation of only
a part of a will, the Maine court has permitted partial revoca-

tion by obliteration. Swan v. Swan, 154 Me. 276, 147, A. 2d

140 (1958). The Code would take care of this rather substantial
uncertainty.

The Code sections also treat the subject more thoroughly
than 18 M.R.S.A. §8 does and resolve some issues that are left
open under the existing statute and decisions.

Maine has no statute on the revival of revoked wills com-
parable to UPC 2-509. No Maine case is reported indicating the
position of the Law Court on the issues settled by UPC 2-509.

2. Revocation by Change of Circumstance Generally.

The Code provides for revocation by divorce or annulment
but adds that no other change of circumstance revokes a will.
UPC 2-508. Maine law on the point is scanty. 18 M.R.S.A. §8
contemplates revocation "by operation of law from subsequent

changes in the condition and circumstances of the maker." But
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a will was held not revoked by change of condition where
testator married three years later and had two children.

Appeal of de Mendoza, 141 Me. 299, 43 A. 24 816 (1945).

The court said that the widow and pretermitted children had
other statutory protections in that situation. Divorce and
property settlement revoke any provisions of the will for the

gspouse.  Caswell v. Xent, 158 Me. 493, 186 A. 24 581 (1962).

Certainly the thrust of 18 M.R.S.A. §8 is more receptive to
revocation by change of circumstances than the Code provision.
But any advantage that may ke thought to arise from that fact
is outweighed by the uncertainty it creates and the invitation
to litigation that it poses. On that basis, and in light of
the relatively minor utility of leaving such possibilities open,
the more restrictive language of the Uniform Probate Code seems
preferable.

As pointed out above, no Maine statute deals with the
difficult problem of revival of testamentary provisions by
restoration of marital relations. (See UPC 2-508, third
sentence; 2-509.) No decisional law in Maine bearing on such
revival has been found, though one Maine case has applied the
doctrine of dependent relative revocation. In Appeal of
" Thompson, 114 Me. 338, 96 A. 238 (1915), it was held that where
a will was destroyed on the premise that another valid will was
being executed, the first will was valid when the later one was
held void for undue influence. The first will was also held

provable from a copy.
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3. Effect of Separation on Marital Rights.

Present Maine law recognizes divorce combined with a
property settlement as an event of legal revocation, and
provides that divorce or judicial separation will terminate
rights of descent and distribution including rights of elec-
tion. Although present Maine law does not address the point
specifically, it apparently does not now give a divorce alone,
or a judicial separation, the effect of revoking a will,
although 18 M.R.S.A. §8 provides generally for revocation "from
subsequent changes in the condition and circumstances of the
maker." The Uniform Probate Code provides specifically that
judicial separation will not either revoke a will or terminate
inheritance rights, although under UPC 2-204 both consequences
may occur in the event of a complete property settlement in
connection with a separation.

The Uniform Probate Code version is partially consistent
with present Maine law in not viewing judicial separation alone
as a revoking event, but differs from Maine law in that it also
does not give judicial separation the effect of terminating
inheritance rights in the absence of a property settlement,
and possibly as it concerns the effect of divorce on revocation
(by not requiring a property settlement with divorce in order to
operate as a revocation of a will.)

The Commission's proposed bill (1) adopts the Uniform Pro-
bate Code position on these effects of divorce, annulment and
separation, (2) amends 19 M.R.S.A. §581 to make it sexually

neutral, and reduces the waiting period for separation actions
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from 1 year to 1 month, coupled with repeal of the then
unnecessary §582, (3) repeals 19 M.R.S.A. §583 as partially
unnecessary and partially inconsistent with UPC 2-802, (4)
repeals 19 M.R.S.A. §587 since it would be unnecessary to
record a separation decree if it had no effect on marital
rights, (5) amends 19 M.R.S.A. §584 to conform it to the
changes in §§581-583, (6) amends 19 MR.S.A. §585 to refer
only to marriage settlements or/contracts, (7) amends 19
M.R.S.A. §586 to conform it to the bill's appellate struc-
ture, and (8) amends 19 M.R.S.A. §588 to provide that the
Superior Court, rather than the Probate Court will have con-
curred jurisdiction in separation actions in order to conform
it to the present way of handling the closely related areas of
divorce and annulment.

The problem with giving effect to a judicial separation,
particularly, as a termination of inheritance rights, and
especially as a will revocation, is mainly the possibility
that such an effect may result in a substantial proportion of
unintended will revocations or inappropriate disinheritances
when it applies to cases in which judicial separation is used
to take care of problems involving custody, support, harrassment,
or physical abuse rather than as a means of ending a marriage
short of actual divorce. It raises problems concerning whether
the same effect should be given to foreign judicial separations
that would be given to such separations obtained in Maine, and,

if not, it raises probklems in drafting language that would
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distinguish hetween foreign judicial separations which should
have the same effect and those that should not. Finally, it
introduces disuniformity in an area in which uniformity of law

from state to state is a significant consideration.

" The Functions of Judicial Separation. Maine now terminates

inheritance rights upon judicial separation, but apparently
does not revoke an otherwise valid will on the basis of such

a decree; The Uniform Probate Code does not attach either of
these consequences to judicial separation, in the absence of a
property settlement.

Whether judicial separation should automatically terminate
these rights depends in large part upon the function that judi-
cial separation serves. Judicial sevaration, however, may have
more than one function. It may be used as a substitute for
divorce by those who have moral, religious or other personal
reasons for not wanting to obtain a divorce, but who view the
judicial separation as in fact the end of the marriage. Such a
judicial separation would likely be accompanied by many of the
usual accoutrements of a divorce such as a property settlement
and orders concerning custody and support of minor children.
Another function may be to provide protection for a harrassed
or physically abused spouse by the restraining orders that are
provided in §581, or to supervise or enforce support obligations.

To the extent that judicial separation is used as a divorce
substitute accompanied by a property settlement, it may be

appropriate to give it the same effect as divorce in revoking a
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will or terminating inheritance rights. This is the effect

it would be given, under those circumstances, by UPC 2-204.

But where it is being used for lesser purposes, and especially
where there has been no property settlement, any effect in
terminating succession rights may well violate the intentions
of the spouses and work injustice. For instance, if the parties
to a judicial separation do not view the decree as the effective
termination of their marriage, the revocation of will pro-
visions in favor of a surviving but judicially separated spouse
by operation of law has little relationship to the intent of
the testator. Likewise, where such spouses have obtained a
judicial separation without a propertv settlement, the sur-
viving but judicially separated spouse may be left with nothing
if the property was owned by the decedent, and with no legal
protection because the judicial separation cut her out of the
will and ended her inheritance rights of election. Such events
are not likely to occur where there has been a divorce or where
there has been a judicial separation which the parties viewed
as a divorce substitute. But they are quite likely to occur
where the judicial separation has been used for the purposes
that one would think it is more likely to be used for.

In the Commission's view, given these other functions of
that it may serve, judicial separation may not be as available
as it should be. Because of the one-year separation period
that is required, it is generally unavailable for dealing with

problems of child or spouse abuse, determining custody between
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parents who have been separated for a shorter period of time,
or for supervising and enforcing support obligations of spouses
who may or may not be separated. It may be necessary at times
to file for divorce in order to handle such problems even
though the parties have no desire or intent to follow through
on such proceedings and obtain a divorce. For these reasons
the Commission's bill would amend 19 M.R.S.A. §581 to reduce
that one-year waiting period to one month, thus making it a
more useful device for dealing with the kinds of problems it
can best serve.

Especially in the light of this facilitation of the func-
tions of sevaration aside from the termination of a marriage
short of divorce, it seems clearly inappropriate to give judi-
cial separation that effect if the parties who are using judi-
cial separation are not thinking in terms of either formal or
informal divorce.

These same problems also occur on a state by state basis,
since the functions of judicial separation in other states may
not include, or significantly use, it as a divorce substitute.
If some states definitely do not view their judicial separa-
tion decrees as analogous to divorce, it would seem inappro-
priate to treat them so in case the parties, or one of themn,
subsequently moved to Maine and died here with or without a
will. Yet the task of drafting statutory language that would
satisfactorily distinguish between foreign decrees of separation

that should be so treated and those which should not be so
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treated would be difficult, to say the least.

Disuniformity and Choice of Law. This issue exists in

an area in which national uniformity is significant. The pro-
posed Maine code would apply to "the property of nonresidents
located in this state or property coming into the control of

a fiduciary who is subject to the laws of this state,"

UPC 1—351(2), as well as to decedents who are domiciled in
this state but who may have property or undivorced spouses in
another state.

If a foreign domiciliary died in another state, for example,
but owned property in Maine which had been devised to a judi-
cially separated spouse by an unrevoked will, questions could
arise as to whether Maine's vnrovisions for revocation by judi-
cial separation would apply to that devise. While it might
seem that the answer to such a cuestion would be that Maine's
provision would not apply, such a result is far from certain,
and the possibility of using up estate assets in litigation on
that uncertain point is not remote. UPC 2-506 does not help
to resolve the problem, since it applies only to determining
whether the will was validly executed under the law of another
jurisdiction, and not whether it has remained unrevoked.

UPC 2-602 applies only to wills in which the testator has
designated that the law of a particular jurisdiction shall
apply, and even then its help in clarifying the issue is at
least somewhat undercut by its interjection of a new issue--an

argument that the revocation by separation provision represents
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an important public policy of this state which should prevail

over the testator's designation of contrary law. UPC 2-201(b)
would be of no help, since it addresses only the determination
of which state's law defines the elective share.

A variety of other factual circumstances could further com-
plicate the picture. Where was the surviving separated spouse
domiciled? Was the judicial separation granted by Maine or a
foreign jurisdiction? Is the function and effect of another
state's separation decree the same as in Maine's? What should
be done in the case of a Maine decedent whose will was executed
elsewhere and whose property in question is in another state?
These are the kinds of problems that uniformity is meant to
avoid.

While the policy of uniformity should not in itself deter-
mine the public policy of Maine, it is a significant factor to
be considered. Maine itself has an interest in the policy of
uniformity.

" The Effect of the Uniform Probate Code and 2-204. A case

can be made, as previously noted, that some judicial separations
are used as a substitute for divorce and therefore should be
treated as a divorce for purposes of revoking a will or termin-
ating inheritance rights. On the other hand, many such
separations are not analogous to divorce, and to give them the
same effect on wills and intestacy might well leave a surviving
spouse without any kind of property or protection. The refusal

of the Uniform Probate Code to treat judicial separation as a
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revoking or terminating event must be based on the idea that
the legal method for terminating the marriage relationship is
divorce, and thus puts the burden of express revocation or
termination of inheritance rights on those anyvone who seek to
end their marriage without divorce. Such persons can, of course,
expressly revoke their wills and obtain waivers of elective
rights from each other under UPC 2-204.

In addition, however, §2-204 provides that in the absence
of contrary provisions "a complete property settlement entered

into after or in anticipation of separation or divorce is a

waiver of all rights to elective share" and other rights under
Part 2 of Article II, as well as any rights to succession by
intestacy or under a will. (emphasis added) Thus, the Uniform
Probate Code version without more, would provide automatically
for the revocation of will provisions and the termination of
inheritance rights in just those kinds of separations in which
the parties are equitably provided for, but not give that effect
to judicial separations whose function did not go so far.

In light of the problems that the present Maine law
raises, and especially in light of the waiver-by-property-
settlement provisions of §2-204, the Uniform Probate Code version
seems to be the fairest and most sensible way of dealing with the
effect of judicial separation on marital succession rights.

Other Changes in the Separation Statutes. The provision

of §582 preserving the court's right to incarcerate the husband

for nonpayment of child support, alimony or attorney's fees in
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violation of a court order to do so, was incorporated into

§581 in sexually neutral terms; even though it does not now
expressly apply to the wife. It is clear that such applicabil-
ity could be relevant to the wife, since under present law she
can be ordered to pay alimony. (19 M.R.S.A. §721) and attorney's
fees (19 M.R.S.A. §531), and is legally obligated along with

the husband to support her children (17A §552). Despite the
absence of any express preservation of a similar nature in the
present §581, the court probably does have such power to enforce
these obligations against the wife within the scope of its
~general authority. There would seem to be no reason for such

a blanket distinction between husbands and wives in the enforce-
ment of these obligations to the extent that incarceration is
used; In fact, any such distinction is no doubt unconstitutional
under the Equal Protection Clause of the Fourteenth Amendment.
‘\gggig v. Boren, 429 U.Ss. 190, 97 s.Ct. 451, 51 L.Ed.2d 574

(1976); Reed v. Reed, 404 U.S. 41, 92 S.Ct. 251, 30 L.Ed.2d 225

(1971).

In §584 the venue location was changed from "county" to
"county or judicial division" since the county alone is insuffi-
cient reference under present law by which the District Court
possesses concurrent jurisdiction of such actions.

The reference to the rights of issue was deleted from §585.
The probate law provisions make clear that issue's rights are
not adversely affected. Thus, the reference is unnecessary

and, as pointed out in part M of this chapter, it is inaccurate

as written.
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The Commission's bill would put jurisdiction over separa-
tion actions in the District Court with concurrent juris-
diction in the Superior Court, rather than, as now, in the
Probate Court. This was done because of the similar present
arrangement concerning divorce jurisdiction, with its related
issues of custody and support. Under the present structure,
at least, it seemed to the Commission that the issues involved
in judicial separation were more like those presently handled
by the District and Superior Courts than they are like those

that are now the Probate Court's primary concern.

F. Special Testamentary Devices Within a Will.

1. 1Incorporation by Reference

Section 2-510 of the Uniform Probate Code states the
classical doctrine of incorporation by reference and is in

accord with Maine decisional law. Canal National Bank v. Chapman,

157 Me. 309, 171 A. 24 9219 (1961). See Atkinson, Wills §80
(2d ed. 1953).

2. Acts of Independent Significance

Section 2-512 codifies the so-called "doctrine of independent
significance." That doctrine has been expressed by the late
Professor Atkinson as follows:

The will may provide for designation of the
beneficiary or of the thing or amount given,
by reference to an act of the testator, the
beneficiary, or a third person, or any of
these in combination, provided that the act
is one which has ordinarily independent
significance. If the act referred to is
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palpably specified for the purpose of
allowing subsequent control through
unattested act and has no other real
significance, the gift is invalid.
Atkinson, Wills §81, (24 ed. 1953).

Thus a bequest "to such persons as shall be on my payroll at
the time of my death" is upheld now and would be upheld under

UPC 2~-512,

3. " Reference to a Separate Writing.

One of the innovations of the Code in this area is §2-513
upholding the use of a reference within a will, to a statement
or list, outside the will, of tangible personal property to be
disposed of according to the statement or list. Such a writing
is not traditionally acceptable as a testamentary disposition,
in the absence of a specific statute authorizing it, because
it does not comply with the basic statute requiring certain
formalities for execution of a will. The Code provision has
several safequards: the type of personal propverty is limited
to chattels, which must be described with reasonable accuracy;
the statement or list must be signed‘by testator or in his
handwriting. But the normal requirements for incorporation of
a paper by reference (UPC 2-510) or for application of the
doctrine of independent significance (UPC 2-512) are expressly
made inapplicable where UPC 2-513 is complied with. The idea
is to permit aging testators, who may want to change their
minds about the final disposition of their heirlooms and keep-
sakes, to change that disposition from time to time without

~going through the formalities of making codicils or new wills.
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This section is in line with the Uniform Probate Code's
desire to make the law of wills comport more with the needs
of those who use them, and prevent the needless upsetting
of testamentary arrangements that may well involve items
whose disposition to particular people was important to the

decedent.

4., Pour-Over Trusts.

UPC 2-511, which is essentially the Uniform Testamentary
Additions to Trusts Act, is nearly identical in its language
to the present 18 M.R.S.A. §7, which was enactedvin 1963 as a
broad validation of pour-over testamentary trust arrangements.

The primary difference is that the language of the present
Maine section permits a devise only to a trust that is already
established before the pouring-over will is executed, whereas
the Uniform Act and the Uniform Probate Code allow such addi-
tions to trusts that are to be established, i.e., that are to
be established simultaneously with the execution of the péuring—
over will. The language of the Uniform Acts allows such addi-
tions when, among other things, the receiving trust's terms are
set forth in a written instrument which itself is "executed
before or concurrently with the execution of the testator's will
or in the valid last will of a person who has predeceased the
testator. . . ." The receiving trust must also be identified in

the pouring-over will.
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Thus, the only possible différence between the present
Maine law and the Uniform versions is that a testator presently
may not be permitted to pour-over into a trust created simul-
taneously with the execution of the will. A more reasonable
interpretation of the present section, however, would certainly
allow such an addition in light of the same modifying language
referred to above and the construction of the word "established"
to include a trust established concurrently with the execution
of the will. 1In any event, any ambiguity on this point would
be clarified by enactment of the Uniform Probate Code version
in §2-511. The conformity to the language of the Uniform Act,
which has been adopted in nearly all American jurisdictions,
would also preclude the raising of any question about the mean-
ing of the Maine law that might implicitly arise from this one

difference that presently exists in the Maine enactment.

G. Construction of Wills.

1. Extent of Interests Passing.

Section 3 of Title 18, which provides for the testamentary
passing of rights of entry and lands of which the testator has
been disseized, was originally designed to overcome an offshoot
of the o0ld feudal rule against the transfer of choses in action.
In feudal law the disseized owner of land did not have an
estate in the land of which he had been disseized. He had only
a right of entry. After the statute of wills in 1540, doubt

existed whether a disseized owner could effectively transfer the
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right of entry to a devisee of the lands. Section 3, supposed
to eliminate such doubt, was copied from a Massachusetts statute
out of excess of caution.

While the section does no harm, it serves no useful pur-
pose. In modern theory, if a disseizee still has title to
certain land when he dies, he transfers it effectively by de-
vising the land in his will. If, under the Code, statutory
authority should be needed for that proposition, UPC 2-604 would
supply it: "A will is construed to pass all property which the
testator owns at his death..." "Property" is defined in
UPC 1-201 (33) to include both real and personal property or
any interest therein.

Section 4 of Title 18, providing for the passing of after-
acquired land, would be carried forward, substantially intact,
into UPC 2-604. Section 2-604, as a rule of construction, ob-
viously would not pass after—-acquired property not included in a
will containing only specific devises and no residuary devise.
UPC 2-603. Both 18 M.R.S.A. §4 and UPC 2-604 reject old decision-
al law to the effect that after—-acquired personal property would
pass under a bequest but after-acquired realty would not. A
specific devise now passes after-acquired realty that falls with-
in the scope of the language describing the property. Young v.
Mosher, 115 Me. 56, 97 Atl. 215 (1916).

Section 5 of Title 18 has had the important effect of

eliminating any need for the word "heirs" to create a fee simple
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estate by will in Maine. Before this statute, there was a
constructional bias, at least, in favor of a life estate where
words of heirship or perpetuity were missing in a devise of
land. Since the statute the bias is in favor of the fee's

passing. Copeland v. Barron, 72 Me. 206, 210 (1881).

The question is whether the similar Code section, UPC 2-604,
accomplishes the same purpose. It is arguable that it does not,
though it may have been intended to. 18 M.R.S.A. §5 refers
particularly to land and to the estate that passes, whereas UPC
2-604 says only that the will will be construed to pass all the
testator's property at death. A devise of Blackacre to A, re-
siduary property to B, would pass a fee in Blackacre to A under
present Maine law, there being no additional evidence of in-

tent in the will. See Barry v. Austin, 118 Me. 51, 105 Atl.

806 (1919). ©Under the language of UPC 2-604, it is clear that
that will would pass the whole fee, but it is not so clear that
it would pass it all to A. Consistently with UPC 2-604, A
could take a life estate and B a remainder in fee. UPC 2-606
gives A no help, either.

Although it is unlikely, a repeal of §5 might be regarded
as restoring the pre-statute tendency of will construction in
Maine in favor of the life estate rather than the fee where
wordé of heirship, or their equivalent, are omitted. In order
to eliminate any such doubt, the proposed Maine Code modifies
§2-604 by adding language from the present §5 as a second sen-

tence.
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2. Lapse and Failure of a Devise.

The Maine anti-lapse statute provides that when a rela-
tive of a testator, having a devise, dies before testator
leaving lineal descendants, they take such estate as the
deceased relative would have taken had he or she survived
testator. The word "relative" in the statute has been held
to require family connection by blood, not merely marriage.

Elliot v. Fessenden, 83 Me. 197, 22 Atl. 115 (1891). Unless

the devisee is related to testator, the devisee's heirs do not
take a lapsed legacy on any theory of substitution; they had
no such right at common law and the statute does not give it
to them. Strout v. Chesley, 125 Me. 171, 132 Atl. 211 (1926).
In at least one Maine case, this statute has been applied
to prevent lapse of a gift to a devisee who was already dead

when the will was made, Nutter v. Vickery, 64 Me. 490 (1874),

even though such a gift was regarded as "void" at common law.

It has also been applied to a class gift, Bray v. Pullen, 84

Me. 185, 24 Atl. 811 (1892). The code anti-lapse section (UPC
2-605) would, in effect, limit the curative effect of anti-
lapse to cases where the devisee is a grandparent or a lineal
descendant of a grandparent of the testator; i.e., to relatives
at least as close as first cousins or their descendants. This
does not seem to be an undesirable constriction in the scope of
an anti-lapse statute and carries out the Code policy of cutting

off remote heirs.
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The Code would make explicit a result already reached
in the Maine cases; that anti-lapse applies to devisees who
were already dead at time of execution of the will as well
as to those who die afterward but before the testator.

UPC 2-605.

The Code does require issue of the dead devisee to survive
the testator by 120 hours in order to take under UPC 2-605, in
harmony with the general requirement of that amount of survival
time throughout the Code. See UPC 2-104 (heir) and UPC 2-601
(devisee). The only exception appears in UPC 2-104 where the
120-hour rule will not be applied if application would result
in escheat. This exception does not appear in UPC 2-605
covering lapsed devises.

The last sentence of UPC 2-605 makes the anti-lapse pro-
visions applicable to class gifts in any case where the dead
member of the class would have qualified if he had been individ-
ually designated as a devisee. As seen above, this result
accords with the holdings under 18 M.R.S.A. §1008.

Subsection (a) of UPC 2-606 codifies the general rule that
in case of a failure of a provision in a will, a residuary clause
normally picks up property that would have passed under a par-
ticular devise that has failed. See Atkinson, Wills 786 (2d
ed. 1953). On the other hand, subsection (b) of UPC 2-606 would
change Maine law by permitting one residuary devisee to par-
ticipate in the share of another residuary devisee whose devise

has failed. Present Maine law, in accord with the majority rule,
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has been to the contrary. First Portland Nat'l Bank v.

Kaler-vVaill Memorial Home, 155 Me. 50, 151 A. 24 708 (1959).

The philosophy of the old, majority rule -- "no residue of a
residue" -- seems to be a rule without a reason, and one

that wreaks havoc on tentamentary intent. Surely, a testator
who has devised the residue to those who are presumably the
foremost objects of his bounty, would prefer the residuary
devises to take the failed share rather than have it pass

intestate.

3. Ademption and Related Issues.

Ademption by satisfaction. Enactment of UPC 2-612 would

mean that where a will has been made and the testator later
makes a lifetime gift to a prospective devisee, the gift is not
considered to be in satisfaction (total or partial) of the
devise unless (1) the will itself says so, or (2) a contempora-
neous writing by testator or the devisee declares or acknowledges
it to be so. This section would actually operate only in the
case of non-specific devises, for if testator gives the devisee
the subject matter of a specific devise by an inter vivos gift,
the devise is adeemed by extinction because it is not in testa-
tor's estate when he dies.

Maine has no statute on satisfaction or ademption and no
case has been found in Maine applying the doctrine of satisfaction
by lifetime transfer. The basis of ademption by satisfaction is

said to be "the same policy against double portions which is
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manifested with regard to advancements in case of intestacy."
Atkinson, Wills §133 (2d ed. 1953). Advancements must be
memorialized in writing in Maine under 18 M.R.S.A. §1151,

but there is no similar statute of frauds here for ademption
by satisfaction.

Nonademption of specific devises in certain cases. Most

courts considering the matter have held that in the absence of
any statute to the contrary when the subject matter of a

specific devise is sold or given away by the testator during

his lifetime, the gift is adeemed, and neither the proceeds,

nor similar property purchased therewith, passes to the bene-
ficiary. Atkinson, Wills §134 (2d ed. 1953). Such authority

as exists in Maine indicates that Maine would follow the majority

rule. See Tolman v. Tolman, 85 Me. 317, 27 Atl. 184 (1893)

(carefully considered dictum). Writers have long criticized

the implacable rigor with which the courts have applied this
"rule" -- which is supposed to be only a rule of construction --
despite signs in many cases that the testator really would have
preferred to see the specific devisee get the proceeds of a
transfer of the subject matter.

The provisions of UPC 2-608 (a) codify one of the fairly
well-established exceptions to the rule. That subsection is
derived from §231 of the Model Probate Code (1946), which stated
that a guardian's sale of a ward's property should not adeem a
specific bequest made by the ward earlier while he was still

competent. The Model Probate Code did not include the pro-
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vision of a one-year deadline for the testator to do something
about the matter after an adjudication is made that his dis-
ability has ceased.

Change in securities; accession; nonademption. Maine has

no statute affecting the disposition of securities under a
specific devise. The Law Court has held that a stock divi-
dend should be added to an original specific bequest of shares
of stock where the dividend was declared after execution of the

will and before death of the testatrix. Butler v. Dobbins, 142

Me./383, 53 A. 2d 270 (1947). The court thought that the whole
plan of the particular will showed an intention by the testator
to give away all his stock in the specified company to three
designated legatees, however and whenever the stock might come
into his estate.

Most states have not regarded stock dividends declared
during testator's lifetime as passing with specifically devised
shares unless the will states otherwise. Atkinson, Wills §135
(2d ed. 1953). 1In UPC 2-607, the Code adopts the minority or
Maine position on stock dividends. One cannot assert con-
fidently, however, that the Code makes absolutely no change in
Maine law on the point. It must be remembered that UPC 2-607
is subject to UPC 2-603, which gives predominance to the tes-

tator's intent as expressed in the will. Butler v. Dobbins

relies heavily on the intent of testatrix as manifested in the
total situation.

One Maine case strongly supports the view that present Maine
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law is in accord with UPC 2-607 (a) (3) with respect to stock
issued in exchange as a result of a corporate reorganization.

Gorham v. Chadwick, 135 Me. 479, 200 Atl. 500 (1938). 1In

other types of transactions covered by UPC 2-607 (a) (3) and
(4), the Code would give clearer guidance by filling gaps in
present Maine law in sensible ways.

There is, however, one ambiguity in the language of UPC
2-607, since if the testator owned more of the same kind of
securities when he made the will than what he specifically
bequeathed, a question could arise as to which additions to
the securities should go with the specific bequest. This
ambiguity is resolved in the proposed Maine Code by inserting
language to indicate that only those additions which arise
from the specifically devised securities are included in the
specific devise (bequest). The Maine Comment points out that
this is a matter of clarification, not a change in the sub-

stantive meaning of UPC 2-607(a).

4. Exoneration

In most states, in the absence of any statute or will pro-
vision on the point, a specific devise of real property that
is subject to a security interest, such as a mortgage, gives
the devisee the title and a right to call upon the executor to
pay the outstanding debt, thereby exonerating the property from
the security interest. This rule is applied on the theory of

carrying out the testator's presumed intent. Atkinson, Wills
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§137 (24 ed. 1953). The rule has been repeatedly condemned

by writers. See Note, Exoneration of Specific Property from

Encumbrances Existing at the Death of the Testator or Ancestor,

40 Harvard Law Review 630 (1927). Section 189 of the Model
Probate Code (1946) was drafted to abolish it.

Maine followed the majority rule in Eaton v. MacDonald,
154 Me. 227, 145A. 24 369 (1958), and has never enacted a
statute reversing or modifying the rule. Section 2-609 of the
Uniform Probate Code would reverse Maine law on this point and
bring it into line with more modern perceptions of what a tes-
tator would fairly have intended. The non-exoneration rule is,

of course, subject to any contrary provision made in the will.

5. Exercise of a Power

UPC 2-610 expresses the prevailing American judicial view
that a general residuary clause does not, by itself, effectively
exercise a power of appointment where the will makes no reference
whatever to the power. ' 5 American Law of Property §23.40
(Casner ed. 1952). The decisional law of Massachusetts has been
to the contrary, holding that the power is normally exercised
by such a residuary devise or by a devise of all testator's
property or estate. The Maine Law Court has held that the
Massachusetts rule should be followed where the circumstances
show that the donee or possessor of the power is aware that he

or she had it. 1In Bar Harbor Banking & Trust Co. v. Preachers'

Aid Soc'y, 244 A. 24 558 (Me. 1968), a general testamentary
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power was held exercised by the residuary clause in a will,
even though the will made no mention of the power. A circum-
stance tending to show an intent to exercise the power in the

Bar Harbor case was the fact that the testatrix' estate other

than appointive property amounted to less than $17,000 while
the appointive property was worth more than $200,000, thus
arguably bringing the actual decision within the provision of
UPC 2-610 that allows finding an exercise where there is "some
other indication of intention to include the property subject
to the power."

As the Uniform Probate Code Comment to §2-610 points out,
most powers of appointment are created in marital deduction
trusts where the donor (and probably also any donee who has not
expreésly exercised the power) does not want or expect the
power to be exercised. To find such an exercise on the basis
of no expression of such an intent other than the existence of
a will with a residuary clause is an unreasonable way to upset
the donor's and donee's estate plan.

The Code provision does leave room for finding an exercise
of the power if there is "some other indication of intention to
include the property subject to the power." Thus the Code
provision follows the general rule most in keeping with the ex-
pectations of those who make most use of the device, while not
foreclosing the finding of an exercise of the power in those
cases where a reasonable construction of the donee's will

support the showing of such an intention.
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6. Construction of Generic Terms of Relationship

Under UPC 2-611, halfbloods, adopted persons, and per-
sons born out of wedlock are included in class gift termin-
ology and terms of relationship in accordance with rules for
determining relationship for purposes of intestate succession,
except that one born out of wedlock is not treated as the
child of the father unless openly and notoriously treated by
the father as his child. See UPC 2-109 and 1-201 (3), (21)
and (28).

There is a slight difference in treatment of persons born
out of wedlock accorded by this section and by UPC 2-109,
defining "child" for the purpose of intestate succession.
Behind the requirement in UPC 2-611 that the father have treated
the child openly and notoriously as his own is the assumption
that a testator, in leaving property to a man's children as a
class would not ordinarily want to include someone who is not
treated openly by the man as his own child. The idea is that
such a person would not come within the testator's intent in
making a class gift where the members of the class must all bear
a child-parent relationship with a particular man.

The proposed Maine Probate Code would modify this position
somewhat by taking its underlying premise of testamentary
intent a little farther. The end of the last sentence of this
section in the proposed Maine Code has been changed so that a

class gift to persons defined by relationship to someone will



include illegitimate members of that class (e.g., "children"
or "nephews and nieces" of the testator, or "children" of the
testator's brothers and sisters) if they were so recognized
as within the class by the testator or settlor himself, as
well as if they were so recognized by the person by whom their
relationship is defined. This was thought desirable so that
an illegitimate who was recognized by the testator or settlor
as the child of a brother, for instance, would be included in
the generic term even if the person was not so recognized by
the brother. Since the gift is from the testator or settlor,
and not necessarily from the person by whom the relationship
is defined, the construction should be ultimately governed by
the perception of the testator or settlor. This change was
designed to permit that construction.

Most American courts have held or recognized that the term
"child" or "children" in a testamentary gift normally means
legitimate child or children. Cases are collected and analyzed
in Note, "Right of illegitimate child to take under testamentary
gift to 'children,'" 34 ALR 24 4, 19(1954). Maine has followed
the majority rule. See Bolton v. Bolton, 73 Me. 290 (1882).
The rule has been applied harshly to exclude a recognized and
acknowledged illegitimate son of a brother from a class gift

to "nephews" of the testator. Lyon v. Lyon, 88 Me. 395, 34 Atl.

180 (1896). While the general rule is one of construction and
yields to sufficient manifestation of an opposite intention in

the will, the provisions of UPC 2-611 would probably represent
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a change in Maine law in cases where the illegitimate is
openly and notoriously treated by the father as his child,
or so recognized by the testor or settlor.

The Commission also changed the Uniform Probate Code
version of this section so that the section applies to terms
of a trust as well as to terms in a will. Since the Uniform
Probate Code does not focus on the substantive law of trusts,
the Uniform Probate Code section here does not address that
issue. Yet, it seems only logical that the same constructional
rules should apply in order to avoid different constructions of
the same terms merely because one estate plan, or even one part
of the same decedent's estate plan, was in a trust and the other
plan or part of a plan was in a will. This is especially im-
portant in view of the fact that this section would change the

Maine law on the construction of such terms.

H. Abatement and Contribution

Section 1006 of Title 18 seems to call for contribution
by devisees and heirs as provided in 18 M.R.S.A. §1853, to make
up a forced share of an omitted child or deceased child's issue
under §1004 or 1005; §1007 says, among other things, that if
anyone under a duty to contribute in such a case dies without
having paid, the obligation remains a debt of his estate.
Certainly the Code would carry forward the idea of a duty to
contribute from devisees to make up a forced share. UPC 3-902.

However, JUPC 3-902 is explicit that, unless otherwise provided
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in the will, abatement occurs in the following order (real and
personal property being treated alike): (1) intestate property,
(2) residuary property, (3) general devises, (4) specific
devises. Abatement within each classification would be appor-
tioned to the amounts of property each beneficiary would have
received except for the abatement. Aside from the similar
treatment of real and personal property this scheme is not
notably different from what seems to be the abatement system
under the Maine statutes, although, from their wording, it is
hard to be sure just what the Maine law is.

18 M.R.S.A. §1006 contains an initial peculiarity in pro-

viding that when a share of a testator's estate descends "as
provided in §§1004 and 1005," the person taking it is liable to
contribute, and may claim contribution, as provided in §1853.
The difficulty is in seeing why the person taking the forced
share would ever be "liable to contribute." He would be the
beneficiary of the contributions of others, presumably devisees.
Obviously, his share would have to contribute, with others, to
the payment of debts, but that is not what §1006 is referring
to.

Section 1853 calls for contribution to a devisee from whom
property is taken "by execution" or by court order to pay debts;
all other devisees and heirs are to pay him "so as to make the

loss fall equally on all," according to the value of the property

received by each from the testator "except as provided in §1854."
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On the face of it, that language would seem to disregard
classifications of bequests or devises into residuary,
general or specific, and would seem to require pro rata con-
tribution from all. However, §1854 seems to suggest that
specific bequests, at least, would stand on a higher footing
than general bequests, though the section does not provide
exactly the order in which contributions under §1853 should
be made. Except for favored treatment of real property (18
M.R.S.A. §1855), the court decisions under §§1853 and 1854
suggest a system closely resembling the one that would be

adopted under the Code. See Eaton v. MacDonald, 154 Me, 227,

145 A. 24 369 (1958); Cantillon v. Walker, 146 Me. 168, 78A,

2d 785 (1951); Emery v. Batchelder, 78 Me. 233, 3 Atl. 733

(1886). If abatement is required for payment of debts, however,
under §1855 even undevised real property would normally not be
taken until all pérsonal estate had been used. The Code calls
for marshaling real and personal property without any preference
or priority as between real and personal. UPC 3-902 (a).

In effect, the Code would abandon the distinction between
real and personal property in marshaling.estate assets for pur-
poses of abatement. Instead it would set up, in UPC 3-902, a
clear set of priorities for abatement depending upon whether
property was undevised or, if devised, was residuary, general
or specific. Just as present law does, the Code would give

effect to any statement of priorities in the will.
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The Code system of abatement seems one that follows the
most likely preferences of most testators, including the
elimination of the favored treatment of real over personal
property. Its clarity would itself be a welcome change from

the present statutes on the subject.

I. Assuring Delivery of the Will

The present Maine statutes on deposit of wills in the
registry of probate, on the duties of the cystodians of wills
and on the liability of a person who suppresses, secretes, or
defaces or destroys a will are contained in 18 M.R.S.A. §§2,

9 and 10. The comparable provisions in the Uniform Probate Code
are §82-901 and 2-902. The changes that the Code would make,
while not trivial, would not affect present arrangements
drastically.

18 M.R.S.A. §2 closely resembles UPC 2-901. The main
differences are as follows:

1. The Code would permit deposit of a will with any court
under rules of the court. 18 M.R.S.A. §2 limits official
deposit to the registry of probate in testator's home county.

2. During testator's lifetime, the Code would permit the
register to release the will to a person bearing a written
order signed by the testator; 18 M.R.S.A. §2 requires such
signature to be attested by one witness.

3. UPC 2-901 has a provision permitting examination of

the deposited will by a conservator of a protected testator in
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order to preserve any estate plan. See also UPC 5-427, 18
M.R.S.A. §2 has no such provision.

Other differences appear to be inconsequential. UPC 2-901
explicitly calls for rules of court to govern the procedures
of custody and release; 18 M.R.S.A. §2 is silent about such
rules but does not exclude the possibility of their adoption.

Although the language is different, UPC 2-902 accomplishes
essentially the same purposes as 18 M.R.S.A. §9.

Section 10, making it a crime to suppress, secrete, deface
or destroy a will of a dead person, with intent to injure or
defraud any interested person, has no counterpart in the Code.
UPC 2-902 subjects refusal to deliver a will after an order by
the court to penalties for contempt of court. Both UPC 2-902
and 18 M.R.S.A. §9 impose tort liability on any damaged person.

The contempt sanction seems better than the criminal sanction
for bringing about the surrender of the will to the appropriate
officials. It does not seem to serve a useful purpose in view
of the possibility of a contempt order.

The proposed Maine Code adds language to UPC 2-901 requiring
the wrapping of the will and endorsement on the wrapper in order
to incorporate those express provisions from present Maine law.
It also adds language to UPC 2-902 to make that section applicable
for protection against willful defacement or destruction of the
will as well as non-delivery, and deletes language to make clear

that the duty to deliver a will exists with or without a request
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by an interested person. These changes from the Uniform
Probate Code are explained in the Maine Comments following

each of the proposed sections in the Commission's bill.

J. Renunciation of Property Interests

Maine has adopted somewhat altered versions of the two
Uniform Acts covering disclaimers of transfers by will or
intestacy and disclaimers of transfers under nontestamentary
instruments. Chapters 118 and 119 of Title 18. The Uniform
Probate Code, in §2-801, has adopted the Uniform Disclaimer of
Transfers by Will, Intestacy or Appointment Act, and so closely,
but not exactly, resembles the present Maine Chapter 119 of
Title 18.

There has recently been some discussion within the Maine
bar of the issues involving disclaimers. Dench, "The Use of
Disclaimers in Maine After the Tax Reform Act of 1976," 11 Maine
Bar Bulletin 161 (Sept. 1977). Much of that interest centers
afound (1) consolidating the provisions of the two acts into
one, perhaps by adoption of the Uniform Disciaimer of Property
Interests Act, which does exactly that, and (2) amending the
state law on disclaimers to achieve greater, or total, conformity
between state disclaimer requirements and federal tax law dis-
claimer requirements.

The more important of these two objectives, and the one
that is more difficult of achievement, is the conformity between

state and federal requirements. The requirements for a "qual-
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ified disclaimer" under federal tax law are contained in IRC
section 2518 (b), and as follows:

(b) Qualified Disclaimer Defined - For purposes of sub-
section "qualified disclaimer"” means an irrevocable unqualified
refusal by a person to accept an interest in property but only
if -

(1) such refusal is in writing

(2) such writing is received by the transferor of the
interest, his legal representative, or the holder of the
legal title to the property to which the interest relates
not later than the date which is 9 months after the later
of -

(A) the date on which the transfer creating the
interest in such person is made or
(B) The day on which such person attains age 21,

(3) such person has not accepted the interest or any of
its benefits, and

(4) as a result of such refusal, the interest passes to
a person other than the person making the disclaimer (with-
out any direction on the part of the person making the
disclaimer).

(c) Other Rules - For purposes of subsection (a) -

(1) Disclaimer of Undivided Portion of Interest - A
disclaimer with respect to an undivided portion of an
interest which meets the requirements of the preceding
sentence shall be treated as a qualified disclaimer of
such portion of the interest.

(2) Powers - A power with respect to property shall be
treated as an interest in such property.

In comparing the federal tax requirements with both the present
Maine law and the Uniform Acts, the major disparities between
the two sets of requirements seem to be as follows.

1. state acts require only "delivery" while the
federal law requires receipt by the deliveree;



-130-

2. state acts allow delivery of the disclaimer
to persons who would take the property in
the event of disclaimer, while the federal
requirement does not;

3. state acts extend the time for making dis-
claimer of future interests to the time of
ascertainment and vesting, while the federal
requirements do not;

4, state acts extend the time for disclaimer in
cases where the disclaimant lacked knowledge
of his interest in nontestamentary situations,
while the federal law does not;

5. some state acts allow only 6 months, while the
federal law allows 9 months;

6. state laws have no special time extension for
persons under 21, while the federal law does.

The general goal of seeking conformity between the state
and federal requirements seems desirable, at least so long as
state interests in defining a disclaimer are not unduly sacri-
ficed. 1In fact, given the almost totally tax-oriented reasons
for using disclaimers, conformity to federal tax requirements
would seem to be far more significant than uniformity from state
to state, although interstate uniformity is also desirable and
should be adhered to as much as feasible.

Such conformity to the federal tax requirements helps to
assure that a state disclaimer will be effective federally, so
that possibly disasterous gift tax consequences do not occur.
On the other hand, such conformity in all respects is not a
necessity, since any person who is disclaiming for tax reasons
will surely be looking a lot harder at the federal tax law than

at the state statutes. It seems unimaginable that a lawyer in
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such a situation would not know the federal requirements and
assure that they were abided by.

The proposed Maine Code, in §2-801, seeks to achieve these
objectives by: (1) substantial conformity to federal tax
law standards; (2) adherence to typical state differences
where they seem particularly important or equitable, and (3)
attempting to approach inter-state uniformity as much as
possible within these parameters by being modeled on the
Uniform Disclaimer of Property Interests Act, as tentatively
approved as amended by the Commissioners on Uniform State Laws
in August, 1977.

The proposed §2-801 departs from that act in several
places in order to try to achieve a fuller integration of the
state and federal requirements where it seemed appropriate, and
in order to accommodate it to the Uniform Probate Code format
and contain it in one section as is done with the original
UPC 2-801. It includes disclaimer provisions for interests
devolving under nontestamentary instruments as well as by will
or intestacy, and would thus incorporate chapter 118 of Title
18 as well.

The section conforms the state law to the federal require-
ments insofar as (1) requiring that the deliveree receive the
disclaimer, (2) including as allowable recipients only those
persons recognized by the federal requirements, and (3) making

the basic time period 9 months instead of 6 months. The proposed
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code . retains the nonconforming state allowance of extra

time in the case of future interests and in the case of a
potential disclaimant's lack of knowledge of his interest
within the ordinarily applicable time limits. This means, of
course, that once the ordinary time limits run under federal
law, no federal tax purposes can be achieved by a disclaimer.
These particular extensions, however, seem to be reasonable
exceptions to the ordinary time limits that should not be
denied to anyone who wants to disclaim an interest previously
unknown to them, or as to which it was Jjust ascertained that
they were entitled, if there are no tax reasons for making or
not making a disclaimer.

As to the item (6) mentioned earlier, the proposed section
would allow anyone who complied with the federal definition of
disclaimer to take advantage of the special time extension for
persons under 21 by virtue of subsection (j) of §2-801. Powers
of appointment are expressly referred to in the section to more
expressly conform the section's terminology to federal tax law
(see I.R.C. §2518(c)(2)) and the intent of the original Uniform
Probate Code version. The term "renunciation" is also used |
instead of "disclaimer" in order to conform with the Uniform
Probate Code terminology (see UPC Comment to UPC 2-801, page
80 of the 1975 Official Text).

The Maine Comment which follows the section gives appro-
priate warning to any attorney using the section that he or she

must separately consider federal tax requirements.
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The section is designed to be a reasonable approach to
bring testamentary and nontestamentary transfers into one
section, stay reasonably close to the uniform language of
the other acts in this area, incorporate this area into the
probate code, and achieve reasonably greater conformity be-
tween state and federal requirements without sacrificing the
reasonable state time extensions in the case of future inter-
ests and lack of knowledge of transfers by nontestamentary

instruments.

K. Contracts Relating to Succession

Section 2-701 of the Uniform Probate Code is a statute
of frauds, requiring an appropriate sort of writing, signed
by the promisor, as a basis for enforcing a promise to make a
will, or devise, or not to revoke a will or devise, or to die
intestate. Execution of a joint or mutual will would not
create a presumption of a contract not to revoke the will or
wills.

Maine's statute of frauds, 33 M.R.S.A. §51, contains a
subsection 7, stating that no action shall be maintained upon
any agreement to give any property by will unless the agreement,
or some memorandum or note thereof, is in writing and signed
by the party to be charged or his authorized agent.

There is no statute or case in Maine settling the question
whether execution of joint or mutual wills creates a presumption

of a contract not to revoke the will or wills. It has been
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generally held that the mere making of mutual separate wills
or of a joint will is not sufficient evidence of a contract
not to revoke. Atkinson, Wills §49, at 225 (2d ed. 1953).

If adopted, UPC 2-701 would settle this question in conformity
to that general rule.

Section 51 of 33 M.R.S.A. does not in terms purport to
cover a promise not to revoke a will or a promise to die intes-
tate. No case in Maine has ruled on whether such promises fall
within the scope of §51. The Code would settle that question
in the affirmative.

The decisions under the Maine statute have been erratic
on the issue of the effectiveness of part performance by the
promisee to take the case out of the statute. In two cases,
the Law Court has permitted a constructive trust to be imposed
upon the property passing by devise in breach of an oral
promise by testator to give property by will in exchange for
lifetime services; in at least one similar case the Court has

denied relief. Compare Brickley v. Leonard, 129 Me. 94, 149

Atl. 833 (1930) and Emery v. Wheeler, 129 Me. 428, 152 Atl.

624 (1931) with Lutick v. Sileika, 137 Me. 30, 14A. 24 706

(1940). The effect of so-called "part performance" would be
unaffected : by the enactment of UPC 2-701.
Under UPC 1-103, the principles of law and equity supplement
the provisions of the Code unless expressly displaced. Hence
it may be assumed that the doctrine of part performance would

be as applicable under the Code as it is now to cases arising
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under the statute of frauds. UPC 1-103 would also preserve
other general principles concerning exceptions or construction
of the effect of UPC 2-701 and allow the courts the same flex-
ibility in dealing with individual cases as they traditionally
do under statutes of frauds.

There appears to be no inconsistency between UPC 2-701 and
33 M.R.S.A. §51, although the Uniform Probate Code resolves

more issues than does the law as it now stands.

L. Simultaneous Death

Maine's version of the Uniform Simultaneous Death Act is
contained in 18 M.R.S.A. §§1101-1108. These sections are

preserved virtually intact in the Commission's bill as §2-805.

M. Related Provisions of Maine Law Concerning Domestic Relations

19 M.R.S.A. ch. 1. Marriage.

Certain sections of title 19 of the Maine statutes declare
types of marriages to be void: §32 states that no "mentally
ill" or feeble-minded person or idiot is "capable" of contract-
ing marriage; §33 pronounces polygamous marriages "void," and
§91 provides likewise where residents of Maine go outside the
state to evade certain Maine prohibitions against marriages of
persons having close family relationships. However, §122 pro-
vides that a marriage is not invalidated by lack of authority
of the justice or minister who officiates at the ceremony or by
any "omission or informality in entering the intention of

marriage" if either party really believes the marriage to be



-136-

lawful.

Nothing in all this would be inconsistent with the Uniform
Probate Code. Under the definition of "child" in UPC 2-109,
the child born out of wedlock would inherit from the mother in
any case. It would be also the child of the father for pur-
poses of succession if the parents took part in a marriage
ceremony (even though void) or if the paternity of the putative
father were established. The father or his kin could not
inherit from such a child under the Code, however, unless the
father had openly treated the child as his and not refused to
support it. UPC 2-109 (2) (ii). Since Maine has adopted the
Uniform Act on Paternity, as subchapter III of chapter 5 of
Title 19, the "adjudication" of paternity referred to in UPC
2-109 would have to be made pursuant to that uniform act.
Nothing in that act is in conflict with any provision of the

Code.

19 M.R.S.A. Ch. 3. Rights of Married Persons.

Chapter 3 of Title 19 sets forth the civil rights of
spouses under the Maine married women's acts. On the surface,
it seems that each spouse may own his or her own property and
may manage, sell or mortgage it without joinder or assent of
the other spouse. 19 M.R.S.A. §161. The same section provides
also, however, that "such conveyance without the joinder or
assent of the husband or wife shall not bar his or her interest

by descent in the estate so conveyed." Thus, the statute, be-
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ginning consistently with the abolition of dower and curtesy
and the husband's former estate by the marital right, ends by
placing a new clog on real estate titles by requiring joinder
of both spouses in order to release some sort of inchoate
succession right. The Law Court has held that the necessity

of joinder or assent is limited to conveyances of real property--
that is, does not extend to personal property. Wright v.
Holmes, 100 Me. 508, 62 Atl. 507 (19205). That same case held,
however, that the statute means what it says where real estate
is concerned and that the husband's joinder in or assent to his
wife's conveyance is required if his right to succession in the
property is to be barred after her death. Maine has thus re-
tained one of the worst features of the common law marital
estates, the clog that inchoate dower placed on the conveyance
of realty, even while purporting to abolish dower and curtesy.

The Code would provide that the estates of dower and curtsey
are abolished. UPC 2-113. To make sure that repeal of 18 M.R.S.A.
§1051 (abolishing dower, among other things) 1is not construed to
revive common law marital estates, UPC 2-113 is included in the
proposed Maine Code.

Under the Code the only property the dead spouse has con-
veyed before death that the surviving spouse can reach is cer-
tain property transferred to donees in cases where the spouse
opts for the elective share of the augmented estate. Even in

that rare case, there is no clog on title because of UPC 2-207(c),
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protecting transferees for value from an original transferee.
In view of the careful arrangements in Article 2 of the Code
for protecting the spouse, the provision of 19 M.R.S.A. §l1l61
requiring joinder of a spouse in a conveyance to bar his or
her interest by descent in the estate so conveyed would be
repealed as creating an unnecessary and pernicious threat to
the security of real estate titles. The same may be said for
the following sentence in §161: "Real estate directly con-
veyed to a person by his or her spouse cannot be conveyed by
that person without the joinder of his or her spouse, except
real estate conveyed to him or her as security or in payment
of a bona fide debt actually due him or her from that spouse."

The final sentence of 19 M.R.S.A. §161 does not have the
effect of clogging titles, but by its terms it gives creditors
a sweeping remedy against the property in the spouse's hands
without any showing of fraud or even insolvency on the part of
the conveying spouse. It would seem that a normal creditor's
bill to set aside a conveyance by one spouse to another as
fraudulent would suffice as a remedy if the husband is execution-
proof.

For these reasons, the Commission's bill could amend §161
to end the section immediately at the second semicolon so that
it would read: "A married person, widow or widower of any age
may own in his or her own right real and personal estate acquired

by descent, gift or purchase; and may manage, sell, mortgage,
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convey and devise the same by will without the joinder or
assent of husband or wife."

Section 168. Under the Code, 19 M.R.S.A. §168 would

become unnecessary as a basis for waiver of the right to an
elective share. Section 168 provides, among other things,

that a marriage settlement executed before two witnesses before
marriage will serve as a basis for barring rights of either
spouse in the estate of the other. The same effect could be
achieved, before or after marriage, without the formality of
witnesses, under the Code. UPC 2-204. The Code section does
require such an agreement to be in writing signed by the party
waiving.

The Code does not provide directly for the extraordinary
arrangement that could be made pursuant to 19 M.R.S.A. §168,
under which the spouses could by witnessed agreement "determine
what rights each shall have in the other's estate during the
marriage and after its dissolution by death." The Code provision
on contracts to make wills, UPC 2-701, hardly goes so far as
§168 seems to on its face, since 2-701 refers to contracts to
make a devise or will, or not to revoke a devise or will, or
to die intestate. Arrangements made under §168 have been

deemed enforceable in equity. Bright v. Chapman, 105 Me. 62,

72 Atl. 750 (1908). Nothing in the Code would prevent the en-
forcement of the terms of an agreement entered into by spouses
without mistake, duress or overreaching, promising rights to

each other upon death of one of them. To the extent that the
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surviving spouse is bound by such an agreement to take less
than her elective share, it would be enforceable under

UPC 2-204 or perhaps on the principle of estoppel. Almost
surely, however, the survivor's rights could not be enlarged
by the agreement, either beyond the amount of the spouse's
elective share as against other intestate takers in the case

of intestacy or as against other devisees where decedent has
left a will. 1In fact, no case is found in which even the Maine
statute is given that wide a scope. The cases under §168
involve enforcement against a survivor of promises by him or

her to take less than the intestate share. See, e.g., Smith

v. Farrington, 139 Me. 241, 29 A. 24 163 (1942). The kind of

case that has so far arisen in Maine under §168 would be treated
no differently under Code provision 2-204.

Sectioh 168 of Title 19 is thus not inconsistent with the
Code. It goes farther than the Code at least on its face, by
validating written spousal agreements for disposition of prop-
erty at the death of the first to die. The Code provisions for
waiver of the right of election (UPC 2-204) and for contracts
concerning succession (UPC 2-701) would seem to take care of
all kinds of spousal agreements that need attention. Although
§168 seems to do no positive harm, it would be redundant in all
important respects and would be repealed by the Commission's

bill.
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19 M.R.S.A. ch. 13 (§§631-635). Divorce and Annulment.

Section 31 of Title 19 prohibits marriage to specified
close relatives; §32 provides that "mentally ill" or feeble-
minded persons or idiots are not capable of contracting
marriage; §33 provides that polygamous marriages are "void."
According to 19 M.R.S.A. §631, a marriage prohibited in those
sections is "absolutely void" if solemnized in Maine. When a
marriage is annulled for consanguinity or affinity (under §31),
the issue is pronounced illegitimate by §633 of Title 19.

Whén a marriage is annulled for nonage, mental illness or
idiocy, the issue is the legitimate issue of the parent capable
of contracting marriage (19 M.R.S.A. §633). 1In several respects
these statutes may be unwise, and it may be that §633 would be
unconstitutional in certain applications.

However, the characterization of a child as "legitimate"
or "illegitimate" under §633 would not cause any conflict with
the Uniform Probate Code if it were adopted. When the character-
ization is made either way, consequences would flow in the
normal way from application of the provisions of the Code. The
Code does not purport to declare what offspring are legitimate
or illegitimate.

A similar observation applies to §634, regarding legitimacy
of the issue of a bigamous marriage.

It would not be necessary, therefore, to repeal or amend
the provisions of chapter 13 (§§631-635) in connection with the

proposed Maine Code. Although the effects of chapter 13 are
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harsh, their amendment would not be required by the mandate of

the Probate Commission.

19 M.R.S.A. §722-A. Disposition of property.

In §722-A, the divorce court is given various criteria
governing the exercise of its discretion in dividing marital
property in a proceeding for a divorce or legal separation.

The section defines "marital property" for purposes of the
section. ©No conflict with any provision of the Code is perceived.
The fact that under the Code a judicial separation does not

alone terminate the status of "spouse" for purposes of intestate
succession is not inconsistent with a power in the court to
divide up the marital property of §722-A between two living

spouses who are separating.

19 M.R.S.A. §724., 1Issue inherit despite divorce.

Insofar as §724 provides that a divorce does not bar the
issue of the marriage from inheriting, it is not in conflict
with the Code. However, the section goes on to say that the
divorce does not "affect their rights." This proposition cannot
be true even under existing Maine law since one effect of the
divorce is to terminate the spouse's interest in succession and
hence to enlarge the intestate share of any issue. The meaning
of §724 must be that the divorce will not affect the rights of
issue adversely. So understood, the section would not conflict
with the Code, though it seems to be a useless provision.

Under the Code, if a divorced spouse remarries and has more
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children by a new spouse the Code says (UPC 2-102 (4)) that the
new spouse takes only one-half the estate and all the decedent's
children, by new and old spouses, split the other half. With-
out a divorce and remarriage, the original spouse would have
taken $50,000 plus half, the rest going to the children. So,
in a sense, the rights of "issue" are affected by divorce under
the Code but, again, not adversely. Hence, 19 M.R.S.A. §724
would be as accurate under the Code as it is now if adverse
effect on the issue's rights is referred to.

The Commission's bill would amend §724 by deleting the

inaccurate and unnecessary words, "not affect their rights."






Chapter 2

PROBATE ADMINISTRATION

No doubt the major basic reforms of the Uniform Pro-
bate Code occur in the area of probate administration. It
is here that the heart of simplifying probate procedures
exists. The basic aspects of these Uniform Porbate Code re-
forms lie in the following characteristics of Article III:

1. Providing informal means for probating a will or
appointing a personal representative (executor or administra-
tor) in situations where there is no need for elaborate, or even
routine, formal court proceedings, while still providing safeguards
against abuse, and opportunities for any interested person
(defined in UPC 1-201 (20) ) to call upon the court quickly and
efficiently whenever he feels a need to do so (see esp.

UPC 3-706) or to require or obtain a judicial probate or appoint-
ment in formal proceedings (Part 4 of Article III);

2. Vesting in the personal representative the powers
ordinarily held by a trustee in an intervivos trust so that
the estate can be administered without the waste of judicial,
attorney, or the parties' time, unless there is a need for pro-
ceedings, which would then be readily available (UPC 3-607,
3-704) or unless a party feels a need for the more traditional
judicially supervised administration, which he can ordinarily

require (Part 5 of Article III); and
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3. PFacilitation of interstate estate administration
by dealing with some of the troublesome problems that can
arise in that context.

While there are a number of other reforms in the probate
administration area, and many refinements of the basic points
just mentioned, these basic points would seem to be the most
crucial: elimination of unnecessary and time wasting formali-
ties while preserving adequate safeguards and options, and
independence of administration with the same or more account-
ability and access to judicial remedies and supervision as the
law generally accords in other areas which are just as important
as probate and where the stakes are just as high.

In order to help provide a better understanding and over-
view of the Code's administrative system, this chapter des-
cribing the Commission's study will be organized in the same
sequence as that of Articles III and IV themselves, which are
arranged in a logical progression on the basis of the basic

elements of probate administration.
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A. General Provisions

Devolution of Estate and Need for Probate. Section

3-101 states the general principle, not expressly set forth
in the present Maine statutes, that a decedent's estate
passes according to his will or by intestate succession sub-
ject to allowances, rights of creditors, and privileges of
renunciation by successors, and subject to the procedural
limitations of the Code. A major purpose of the Uniform Pro-
bate Code probate procedures is explicitly suggested in UPC
3-101; namely, promptness in the settlement of estates.

Under present Maine law no will is effectual to pass prop-
erty unless proved and allowed in the probate court. 18 M.R.S.A.
§101. The Code, in UPC 3-102, adheres to this important prin-
ciple, but with two exceptions of limited scope designed to deal
with modest family situations that might otherwise result in
hardship. A "duly executed and unrevoked" will that has not
been probated may be admitted as evidence of a devise if no
Court proceeding concerning the estate has occurred and (1)
either the devisee or his successors possessed the devised prop-
erty in accordance with the will or (2) the property devised
was not possessed or claimed by anyone by virtue of the decedent's
title during the time period for testacy proceedings. These ex-
ceptions are intended to permit introduction of the unprobated
will into evidence in the hardship cases described in the last

paragraph of the Comment to the section.
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The "exception" in §3-102 for small estates under
UPC 3-1201 is not really an exception, but rather a device
designed to allow an heir or devisee of a small estate to
properly collect the debt owed the decedent by use of an
affidavit even though no will has been probated and no
estate representative appointed.

Necessity of Appointment for Administration; Creditors'

Claims. The present Maine statutes on probate administration
nowhere state explicitly that appointment as executor or ad-
ministrator is necessary as a basis for authority to administer
a decedent's estate. Such a requirement is implicit, however,
in 18 M.R.S.A. §1414, which characterizes a person as executor
in his own wrong if he meddles with the decedent's property
without having been so appointed and which specifies certain
adverse consequences flowing from the characterization.

Section 3-103 of the Code makes the requirement of appoint-
ment explicit. Even informal administration cannot proceed
without the issuance of letters. It is true that the special
provision in UPC 3-1201, for collection of personal property by
affidavit in the case of an estate worth not more than $5,000,
would be effective where no personal representative has been
appointed. But even the summary administrative procedure pro-
vided by UPC 3-1203, for paying allowances and the expenses of
administration, funeral, and last illness, would presuppose that
a personal representative has been appointed. The only exception

under the Code would arise under Article 4, where a foreign
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personél representative appointed at the out-of-state domicile
of the decedent could be permitted to administer local assets
without formal letters from the local probate court as long as
no application for administration were pending in Maine.

UPC 4-204, 4-205, 4-206.

One of the main objects of Article 3 of the Code, parti-
cularly of Part 8, on creditors' claims, is to channel all
claims against the decedent and his estate through the personal
representative, either by submitting a statement of claim or by
legal proceedings, except in cases where legal proceedings to
enforce a claim have been already commenced against the decedent
during his lifetime. (For that exception, see UPC 3-804 (2),
second sentence.) This policy,Aof requiring generally that
claims be presented to the personal representative, is carried
forward into a provision prohibiting execution or levy against
estate property under a judgment against the decedent or his
personal representative. UPC 3-812. The purpose of these pro-
visions of the Code is to insure fair treatment of all creditors
of an insolvent estate by preventing any preferences that might
otherwise be obtained by creditors who levied on or attached
estate assets.

Code §3-104 bars any proceeding to enforce a claim before
appointment of a personal representative. After appointment,
however, the claim may be "presented," not only by filing with

the Court or by mail or delivery to the representative, but also
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by commencement of legal proceedings against the representa-
tive. UPC 3-804 (2). Under present Maine law, any legal
action commenced on a claim before 30 days after presentation
or filing of such claim may be abated until the 30 days has
passed. 18 M.R.S.A. §2402. No compelling reason is perceived
for retaining the thirty-day delay for legal action if the Code
is adopted.

Subsection (3) of UPC 3-804 bars commencement of any
legal proceeding on a duly presented but disallowed claim more
than 60 days after the personal representative has mailed a
notice of disallowance. Present Maine law appears to permit
suit on a duly presented but disallowed claim to be brought
within 12 months of qualification. 18 M.R.S.A. §2651. The
Code provision has the virtue of speeding up action on the pros-
ecution of claims against estates: if a claim is disallowed,
the creditor must take legal action within 60 days or be barred.
The Code arrangement appears to be a desirable improvement in
its effect of stimulating prompt action on the part of creditors
whose claims have been disallowed.

By cross-reference to other Code sections, the third
sentence of UPC 3-104 makes provision for a creditor with an
unbarred claim to recover against distributees or a former
personal representative in certain circumstances where the
estate has been distributed. The comparable provision of

existing Maine law is 18 M.R.S.A. §2654, which, at least on its
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face, permits a creditor whose claim has not been filed within
the nonclaim period to have remedy against the heirs and de-
visees within six months after the claim becomes due. The
section has been construed not to afford any relief to a credit-
or whose claim, originally mature and enforcible against the
personal representative, has been barred as against that repre-
sentative by the provisions of the nonclaim statute. Fowler
v. True, 76 Me. 43 (1884). 1In view of that construction of
18 M.R.S.A. §2654, no important change in Maine law would be
effected by the third sentence of UPC 3-104 if the Code is
adopted. The Code spells out more carefully the unusual
situations in which an unbarred creditor may pursue his reme-
dies. UPC 3-1004 and 3-1005.

In one important respect, however, the Code would change
Maine law relating to creditors' claims against the estate.
The cases under 18 M.R.S.A. §2654 hold that even though an
unmatured or contingent claim is not presented within the non-
claim period, it may serve as the basis for recovery against
the heirs or devisees after distribution of the estate, at
least for six months after the claim becomes due. Sampson v.
Sampson, 63 Me. 328 (1874). The Code would clearly bar such a
claim if it had not been timely presented to the personal repre-
sentative even though it did not become payable until after the
end of the nonclaim period. UPC 3-803. 3-810. The third
sentence of UPC 3-104 would be applied accordingly, with a

result contrary to that under the present 18 M.R.S.A. §2654.
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There is one virtue in the Code requirement that un-
matured or contingent claims be presented to the personal
representative within the nonclaim period as a condition to
the creditor's right to proceed against the distributee: it
promotes greater speed and finality in the administration and
distribution of estates. The Code rule would require the
holder of an unmatured, contingent or unliquidated claim to
be alert to the need for presenting his claim to the personal
representative in order to preserve the claim. In most situ-
ations, there appears to be no excessive hardship in placing
that responsibility on the holder of such a claim. For
example, where a surety on an unmatured note dies, it does not
seem unreasonable to require the payee to present his con-
tingent claim to the personal representative of the dead surety's
estate if the payee wishes to preserve his contingent, secondary
rights against the decedent. However, some contingent claims
may not be so easily recognized by their holders during the non-
claim period. An instance is the situation treated in Johnson
v. Libby, 111 Me. 204, 88 Atl. 647 (1913), where the court had
to consider the liability of a decedent owner of bank shares
to an assessment for the benefit of depositors of the bank,
which had been declared insolvent while decedent was still alive.
The court order of assessment of all the bank shareholders was
not made until after decedent died and after her estate had been

distributed. The receiver of the bank was held entitled, under
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18 M.R.S.A. §2654, to pursue a distributee of part of the
decedent's estate for the amount of the assessment on the
theory that the shareholder's liability was contingent and

the claim was not required to be presented to the executor
during the nonclaim period. The Code would seem to override
the result in that case. On balance, the Code position, re-
quiring presentation of unmatured, contingent and unliquidated
claims, seems preferable to the present Maine law on the
point, as promoting stability in the settlement of estates.
Claimants will have to be more alert and active in presenting
unmatured, contingent and unliquidated claims than they are
required to be under present Maine law if they wish to preserve
their rights against distributees after the estate is settled.

Proceedings affecting devolution and administration;

jurisdiction of subject matter. Section 3-105 states in broad

terms (1) the function of the register in informal proceedings,
(2) the exclusive jurisdiction of the Court in what are tra-
ditionally deemed to be probate proceedings, and (3) the con-
current jurisdiction of the Court over any other action or pro-
ceeding concerning a succession or to which an estate may be a
party. These provisions summarize in jurisdictional terms the
basic institutional arrangements of Article IIIl: (1) a full-power
court that intervenes in the administration of estates only where
some interested person asks for judicial intervention, (2) a

register who determines testacy and issues letters testa-
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mentary or of administration in uncontested cases (informal
probate and appointment) and who maintains the records of
the probate office.

These arrangements are necessary for the efficient adminis-
tration of estates under ArticlelIlII of the Code. One technical
change is made in this section of the proposed Maine Code:
exclusive jurisdiction of the court is expressed to include
informal as well as formal proceedings. This was done in view
of the Code's definition of "court" in §1-201 (5), which
speaks in terms of the court as an institutional structure,
rather than in any way as one official (the judge) rather than
another (the register). The terms "judge" and "register" are
used specifically throughout the rest of Article III where that
distinction is important, so that this technically conforming
amendment makes no change in the substance of the Code.

Section 3-106 gives the Court personal jurisdiction over
any interested person in proceedings within the exclusive juris-
diction of the Court provided that person has been given notice
according to UPC 1-401.

Scope of proceedings; proceedings independent; exceptions.

The provisions of UPC 3-106 afford great flexibility to interested
parties in selecting appropriate modes of procedure at various
stages of administration. To the extent that parties opt for
informal procedures under UPC 3-107, the proceedings would not

be in rem. Informal proceedings would bind a person not made a
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party and would protect parties to the proceeding only by
remaining unchallenged for the periods of time provided in
UPC 3-108, 3-802, 3-803, 3-906 (b), 3-1005, and 3-1006.

If a party to a proceeding in probate court wants immediate
protection, he may exercise his option of demanding formal
proceedings or even supervised administration.

Ultimate Time Limit for Probate, Testacy and Appointment

Proceedings. Section 3-108 provides the basic limitations of

time for the commencement of testacy or appointment proceedings,
formal or informal. Except in certain types of situations,
specified in the section, such proceedings must be commenced
within three years of decedent's death. The most important
exception relates to the situation where a will has been in-
formally probated and it is desired to contest that probate;
such a contest may be initiated within twelve months from the
informal probate or three years from decedent's death, whichever
is later. The crucial effect of UPC 3-108 is to make the assump-
tion of intestacy final in any case where no will has been
probated within three years of death. The various limitations
provisions of the Code are carefully articulated to assure
finality of settlements to a reasonable degree. Separate con-
siderations affect the Code limitations as they apply

(1) to heirs or devisees (UPC 3-108, 3-412, 3-413,

3-908, 3-909, 3-1006);

(2) to personal representatives (UPC 3-108, 3-703);
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(3) to purchasers from personal representatives or
distributees (UPC 3-703, 3-715, 3-910);

(4) to creditors (UPC 3-108, 3-803 (a) (2)).

These arrangements are certainly different from those
obtaining under present Maine law. Section 1555 of Title 18
of the Maine Revised Statutes Annotated provides that, with
certain exceptions, no probate of a will or administration on
an estate shall be originally granted after 20 years from
death, unless property over $20 in value comes to the knowledge
of any interested person. In that case, "original administra-
tion" may be granted on that property and the administration
shall affect only the property so discovered and shall not
revive debts owed to or by the intestate decedent. The effect
of 18 M.R.S.A. §1555 is, generally speaking, to leave the
possibility of probate and administration open for 20 years
after death of the decedent.

The executor or administrator is protected by 18 M.R.S.A.
§2651 against any action on a claim or demand against the estate,
except for legacies and distributive shares, unless it is
"commenced and served" within 12 months after his qualification
as representative. (The section purports to make an exception
also "as provided in" 18 M.R.S.A. §2653, but the exception is
incomprehensible.) This twelve-month period, running from
qualification of the executor or administrator, for commencing

action on a claim is to be contrasted with the Code provision
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that a proceeding on a disallowed claim must be commenced
within 60 days after the mailing of notice of disallowance.
UPC 3-804 (3). It is to be contrasted, also, with the over-
all Code requirement that claims must be presented within 3
years of decedent's death or be barred. UPC 3-803 (a).

No provision has been found in the present Maine statutes
that purports to give purchasers from an executor or adminis-
trator any special protection; so the protective provisions of
UPC 3-703, 3-715, and 3-910 have no counterparts in present
Maine law. Under present law, an executor or administrator
may be licensed to sell decedent's real estate (18 M.R.S.A.
ch. 221), and the purchaser is protected by 18 M.R.S.A. §2253
from any collateral attack based on "irregularity of the pro-
ceedings" if the license was granted by "a court of competent
jurisdiction" and the deed duly executed and recorded, but that
is the limit of the purchaser's protection under the court
license.

Statutes of limitation on decedent's cause of action. In

effect, §3-109 would extend to a point four months from
decedent's death the limitation period on a claim by decedent
on which the statute is running at the time he dies.

Where the statute of limitations is about to run on a claim
that decedent holds at the time he dies, this section extends
the statutory time to a point four months from his death. There

is a comparable provision of Maine law, 14 M.R.S.A. §856, the
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first sentence of which provides as follows:
§ 856. Death of either party before action commenced
If a person entitled to bring or liable to
any action under subchapter I, and §§851
to 855 dies before or within 30 days after
the expiration of the time limited therefor,
and the cause of action survives, the action
may be commenced by the executor or adminis-
trator at any time within 20 months after
his appointment, and not afterwards if barred
by the other provisions hereof. . .
The words "or within" 30 days after the expiration...
are incomprehensible if taken literally, because they would
permit a person to revive a claim already barred by dying with-
in thirty days after the claim became barred. It is arguable
that this language must be deemed controlled by the language
". . . and (if) the cause of action survives . . .," but no
case has been found discussing the point.
Apart from the foregoing difficulty, §856 would be incon-
sistent with UPC 3-109 and would be repealed by the Commission's
bill.

Venue for Estate Proceedings. Adoption of UPC 3-201,

which governs venue in probate proceedings, would leave existing
law virtually unchanged. At present, the statutes that define
the jurisdiction of the probate court necessarily control its
venue as well. Title 4 M.R.S.A. §251 limits jurisdiction in
proceedings to probate a will or grant letters of administration
to the probate court in the county of which the decedent was a
resident at the time of his death, or, in the case of decedents

who were not residents of Maine, to the probate court in any
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county where property belonging to the decedent is located.
4 M.R.S.A. §251. 1In the event that more than one probate
court could properly assert jurisdiction (i.e., when an out-
of-state decedent leaves property in two or more Maine counties),
the court which first commences proceedings obtains exclusive
jurisdiction thereafter. 4 M.R.S.A. §253. Although the UPC's
venue provisions are separate from its jurisdictional sections
(see Part 3 of UPC Article I), they are otherwise almost iden-
tical to the Maine statutes cited above. See UPC 3-201 (a) (1)
and (2).

Both the UPC and existing Maine law recognize exceptions
to the rule restricting venue to the court where proceedings
first occur. Obviously, an improper assumption of venue may be
corrected by process of appeal. See 4 M.R.S.A. §253 and example
(1) in Uniform Comment following UPC 3-201. 1In addition, a
proceeding commenced in one probate court may be transferred to
another under certain circumstances. Under present law,
transfers are appropriate only when necessary to avoid con-
flicts of interest involving the judge or register of probate.
4 M.R.S.A. §307. UPC 3-201 continues to allow for transfers in
this situation (see reference in UPC 3-201 (b) to UPC 1-303 (c));
furthermore, it authorizes transfer in a new situation that
would not come up in the present probate system: UPC 3-201 (c)
provides that where initial informal proceedings have established

venue in one district, a formal action may be brought before the
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court in that same district for the purpose of challenging
the venue and having the proceedings transferred elsewhere.
Example (2) in the Comment following UPC 3-201 illustrates
this procedure and points out that it provides a desirable
safeguard within the UPC's system of informal administration.
UPC 3-201 (d) provides several guidelines for determining
the location of certain kinds of assets when venue is premised
upon their alleged presence in the county. One of these
guidelines has already been judicially adopted in Maine -- the
location of a debt owed to the decedent is at the residence of

the debtor. Neely v. Havana Electric Ry. Co., 136 Me. §352

(1940). The Neely case, however, appears to imply that in the
case of a corporate debtor, the debt is located in the state
of incorporation. UPC 3-201 (d), on the other hand, specifies
that the location of its principal office determines the
residence of a corporation. The other guidelines in subsection
(d) clarify issues that are unresolved in present law: a debt
evidenced by commercial paper, investment paper, or any other
instrument is located where the paper is, and an interest in
property held in trust is located where the trustee may be sued.
One apparent drafting oversight in UPC 3-201 (a) (2) is
corrected in the proposed Code for Maine by providing for venue
in the probate court in any county where the decedent's property

is located either at the time of his death or any time thereafter,

as is now the case under 4 M.R.S.A. §251.
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Demand for Notice. UPC 3-204 provides a procedure whereby

anyone may file a demand for notice of filings or orders that
pertain to an estate in which he is interested. This section
thus provides an important protection against the abuse of
informal proceedings in which notice is not otherwise required.
By fiiing such a demand for notice, an interested person would
automatically be notified of any informal probate or appoint-
ment proceedings, as well as the filing of any UPC 3-1003
closing statement. As the text points out, failure to comply
with a demand for notice does not affect the validity of any
informal order. However, the person responsible for the over-
sight may be held liable for any losses that result from his
failure to give the notice.

Existing Maine law has no procedure that is analogous to
the one described in UPC 3-204, which is an integral part of

the Uniform Probate Code's provisions for informal proceedings.
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B. Priority Among Persons Seeking Appointment as Personal
Representative.

UPC 3-203 provides a detailed system governing priority
among persons seeking appointment as a decedent's personal
representative or successor personal representative. Sub-
section (a) outlines a generally applicable hierarchy of
priority, beginning with the executor nominated in any pro-
bated will and descending to others in the following order:
the surviving spouse who is also a devisee, other devisees,
the surviving spouse, other heirs, and creditors. Creditors,
however, must wait 45 days after the decedent's death before
claiming their priority for appointment. Subsection (f)
establishes an age qualification and bars appointment of per-
sons found unsuitable by the court. The proposed Maine Code
adds the State Tax Assessor as an additional category for
reasons discussed in Chapter 7.D. of this study in connection
with 36 M.R.S.A. §3527.

Formal proceedings are always required whenever an objection
to an appointment is made. UPC 3-203 (b). They are also
necessary in any case where the court appoints a person other
than the one with immediate priority, even if the person with
immediate priority has renounced his right. UPC 3-203 (e). In
the event of a controversy concerning appointment, subsection (b)
allows the court to depart from the usual order of priority in
two specific situations. First, creditors may petition the

court to appoint a qualified personal representative without
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regard to his priority if it appears that the assets remain-
ing after exceptions and costs will be consumed in satisfying
their unsecured claims. Second, heirs or devisees whose
collective interest in the estate amounts to over one-half its
distributable value may join together and demand the appoint-
ment of a person other than the one with priority (unless that
person was the testator's nominee),

Subsection (c) gives a person with priority (other than
the testator's nominee) the right to nominate another to serve
in his place. Similarly, he may renounce his right to appoint-
ment and/or nomination. Conservators and guardians may exercise
these rights on behalf of their wards. UPC 3-203 (d).

UPC 3-203 is considerably more detailed than the present
statutes that are relevant to questions of priority. Title 18
M.R.S.A. §107 specifies that the executor nominated in a pro-
bated will shall be granted letters testamentary if he is
legally competent and gives any required bond. If the testator's
nominee does not serve for any reason, however, no priority is
prescribed for the appointment of the administrator -- "any
suitable person" is eligible (18 M.R.S.A. §1601), which is also
the case when an administrator d.b.n. (or "successor personal
representative" in Uniform Probate Code terminology) must be
appointed (18 M.R.S.A. §1602). Where intestate decedents are
concerned, 18 M.R.S.A. §1551 (1978 Supp.) prescribes a rather

curious system of priority. Contenders for appointment fall
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into one of two classes, the first consisting of the decedent's
relatives and the second containing all other persons. A
"suitable" person from the latter group may be appointed only
if relatives are either unsuitable or uninterested. No priority
among the relatives themselves is imposed: "Upon the death of
any person intestate, the judge having jurisdiction shall grant
administration of such intestate's goods or estate to the
widow, husband, next of kin, or husband of the daughter of the
deceased, or to 2 or more of them, as he thinks fit. N

In balance, UPC 3-203 is a definite improvement over exist-
ing Maine law; the Code provisions address a number of issues
on which the present statutes are silent. It is particularly
important to have a more definite establishment of priorities
under the Uniform Probate Code for the guidance of the register
in light of the system of informal appointment. UPC 3-203

would serve to furnish this, and to minimize controversies over

priority for appointment.

C. A Flexible System of Proceedings.

1. Informal Probate.

UPC 3-301 through 3-306 describe the procedure for obtain-
ing formal probate of a decedent's will. The purpose of pro-
viding this simplified method of making a will operative is,
in the language of the drafters, "to keep the simple will which
generates no controversy from becoming involved in truly

judicial proceedings." Uniform Comment to UPC 3-302. Thus,
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informal probate is most notably different from present

Maine probate procedures in two respects. First, it involves
no judicial adjudication or decree but is rather "a state-

ment of probate by the Registrar" that is based on various
facts set forth in the application for informal probate.

UPC 3-302. Second, informal probate is an ex parte proceed-
ing that does not require prior notice except to any interested
party who has specifically requested it pursuant to UPC 3-204
or to any personal representative who has already been appointed
on the assumptioh that the decedent died intestate. UPC 3-306.
By contrast, public notice, as well as personal notice at the
judge's discretion, is currently a prerequisite to all hear-
ings on petitions for the probate of a will. 18 M.R.S.A. §102.
Present Maine law also requires that once a will has been pro-
bated, a decedent's successors must be given notice of their
interests. 18 M.R.S.A. §225 (1978 Supp.).

Despite its ready availability, informal probate is
attended by a number of safeguards. For one thing, UPC 3-301
requires the applicant for informal probate to verify the
accuracy of the statements in his petition before the register.
Thus, persons injured as a result of informal probate that was
granted on the basis of deliberate misrepresentations may take
advantage of the Code's general remedy for fraud (see UPC 1-106)
and thereby avoid the otherwise conclusive effect of informal

probate beyond the usual time limitations. A second safeguard
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is provided by UPC 3-204, which allows any interested person
to file with the court a demand for notice of all orders and
filings that relate to the estate. By filing such a demand,
an interested person would necessarily receive notice before
informal probate could be granted.

The sufficiency of these safeguards notwithstanding, the
primary protection against misuse of informal probate is that
even if it is not fraudulently obtained, it may be superseded
by a "formal" probate order at any time before it becomes
final under the applicable time limits (see UPC 3-108). Formal
probate, as will be discussed in more detail later on, provides
a judicial proceeding for obtaining a conclusive order of pro-
bate following notice to the testator's heirs and devisees.
Thus, even though a will that at first appeared to be uncontested
has been informally probated, the informal order may be vacated
and replaced by a formal decree. Importantly, the prerequisites
to informal proceeding preclude the use of the device in certain
situations which by their very nature suggest that special
problems may exist. Assuming a will is otherwise eligible for
probate (see UPC 3-302 (a)) informal probate is unavailable if
any of the following circumstances are present:

1. If the applicant is aware of the existence of

either a revoking instrument or another later
will. ©UPC 3-301 (2) (iii), 3-304.

2. If a personal representative has already been
appointed in another county. UPC 3-303 (b).
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3. If any will, including the one being offered
for informal probate, has already been the
subject of a previous probate order. UPC 3-308

(b) . But see UPC 3-308 (d) (informal probate
possible if same will has already been probated
elsewhere) .

4. 1If the application for informal probate related
to one or more of a known series of wills, the
latest of which does not expressly revoke the
earlier. UPC 3-304.

5. If testacy proceedings or proceedings to obtain
supervised administration are pending. UPC 3-401,
3-503.

6. If the original will is not in the possession of
the court, does not accompany the application,
and is not on file in any other court. UPC 3-301
(2) (i), 3-401 (b).

7. If proper execution is not apparent and cannot
be assumed. UPC 3-303 (c).

8. If the fact of the testator's death is in doubt.
UPC 3-301 (a) (1) (ii), 3-403 (b).

Rather than paraphrase in detail the various sections con-
cerning informal probate, the Commission is referred to UPC
3-301 through 3—306 for the specific content of those sections,
the more significant of which have already been commented on
above. UPC 3-301 specifies what must be included in the verified
application for informal probate of a will, determination of
intestacy, and appointment of a personal representative, includ-
ing a successor personal representative. UPC 3-302 through
3-305 describe the effects of informal probate and the essentially
ministerial duties of the register in that regard, including
a list of the findings required as a prerequisite to the

granting of probate by the register. UPC 3-306 describes the



notice requirements for informal probate, and contains an
optional subsection (b) providing for notice to heirs and
devisees within 30 days after probate in a manner comparable
to the information required under UPC 3-705 within 30 days
after one's appointment as a personal representative.

While the optional provision of UPC 3-306 (b) may add
some protection for heirs and devisees, it seems to add an
unnecessary burden to the administration of the kinds of
estates appropriate for informal proceedings. The crucial
event for requiring such notice is really the appointment of
the personal representative. At that time administration begins,
and there is some reason to let heirs and devisees know that
fact so they éan take any éteps they feel are necessary to
protect their interests before the estate assets are administered
on. This same need does not exist in the event of a mere deter-
mination of testacy status which may be superseded by later
formal proceedings. Nothing is being done with the assets of
the estate on the basis of the probate alone.

In any event, the provisions of 18 M.R.S.A. §255, pro-
viding for notification of devisees by the register after any
probate of the will is preserved in §1-505 of the proposed
Maine Code. This serves exactly the same purpose as the
rejected "optional" subsection (b) of UPC 3-306, but without
burdening at least the private party who applies for informalProbate
It merely continues a present system to which Maine registers

are already accustomed.
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As pointed out in Chapter 6.G.6., certain changes
were made in §3-303 (e) in regard to the informal probate

of certain foreign wills.

2. Informal Appointment.

Like informal probate, informal appointment is designed
to simplify the granting of letters in cases where appointment
is merely a matter of routine. Any person with priority for
appointment as a decedent's personal representative (see UPC
3-203) may seek an informal appointment by filing the appro-
priate application described in UPC 3-301. Thereafter, UPC
3-307 through 3-311 describe the procedures for obtaining
informal appointment. As in the case of informal probate, the
register's decision does not involve an adjudication; and if
an application for informal appointment is denied, the appli-
cant is free to commence a formal judicial proceeding. UPC
3-308. Otherwise, informal appointment fully vests a personal
representative with the ordinary powers of a personal repre-
sentative who is formally appointed. Although an application
for informal appointment may be submitted concurrently with an
application for informal probate, this need not be the case.
The two proceedings are of an essentially separate nature.

See UPC 3-107. The advantage of distinguishing them is to
confine any formal proceedings that may be instituted to the

actual matter in controversy, whether it be testacy status or



- 170 -

the right to appointment. Thus, where the decedent's
successors are involved in a dispute concerning priority for
appointment under a will, it may be easier for them to have
the will informally probated and restrict their court appear-
ance to the matter of appointment. Under present Maine law,
probate and appointment proceedings are generally combined
(see Probate Form 16, 26) although it has been held that they

involve two separate adjudications. Gurdy, Appellant, 101

Me. 73 (1905).

In terms of their effect there are differences between
informal appointment and informal probate. Whereas a formal
probate order would wholly vacate any informal probate previ-
ously granted, a formal appointment proceeding, although it
supersedes an informal appointment, is without retroactive
effect. UPC 3-307. Thus, the acts of the informally appointed
personal representative remain valid, although he must refrain
from exercising his powers over the estate once formal pro-
ceedings have been initiated. UPC 3-414 (a). In addition,
formal appointment proceedings may not even be necessary in
order to terminate an earlier informal appointment. For
example, if an intervening formal testacy proceeding has
altered the assumption concerning the decedent's testacy status
under which the original personal representative was informally
appointed, a person entitled to appointment under the later

assumption concerning testacy may gain the office through in-
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formal appointment proceedings, which automatically terminate
the first personal representative's appointment. UPC 3-612.

UPC 3-310 specifies two notice requirements that must be
met before informal appointment is granted. First, notice
must be sent to any person who has filed a demand for notice
pursuant to UPC 3-204. Second, notice must be given to any
person having a prior or equal right to appointment under
UPC 3-203, unless he has waived his priority in a writing
filed with the court. Under present Maine law, notice of the
pending appointment of a personal representative is ordinarily
contained in the published notice of a petition for probate
of a will, which may be accompanied by personal notice at the
judge's discretion. 18 M.R.S.A. §102. 1In the case of an
intestate decedent, 18 M.R.S.A. §1551 requires notice of their
priority to receive letters of administration before someone
else is appointed as administrator. Both the Uniform Probate
Code and present Maine law require notice of an appointment
after it has been made. See UPC 3-705 and 18 M.R.S.A. §203.

As in the case of informal probate, informal appointment
is automatically unavailable in certain situations where formal
proceedings are likely to be more appropriate:

1. If the applicant for appointment does not have

priority under UPC 3-203 and those with priority

have not filed renunciations with the court.
UPC 3-303 (a) (7).
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2. If the appointment relates to a will that
has not been probated. UPC 3-308 (a) (5).

3. If a personal representative has already
been appointed, has not resigned, and there
have been no intervening formal proceedings
which alter the decedent's testacy status.
UPC 3-308 (b).

4, If formal testacy or appointment proceedings
are pending, or if a proceeding to obtain
supervised administration is pending. UPC
3-401, 3-414 (a), 3-503.

5. If the application is for appointment on the
assumption that the decedent died intestate
but also indicates the existence of a possibly
unrevoked will. UPC 3-311.

However, the fact that informal appointment is fore-

stalled for any reason does not necessarily preclude the

informal appointment of a special administrator. UPC 3-614.

3. Formal Testacy Proceedings

The purpose of formal testacy proceedings is to adjudicate
conclusively a decedent's testacy status. These proceedings
settle the issues of whether a decedent died testate or in-
testate; and if testate, under which will the administration
of the estate is to proceed. As actual judicial proceedings,
they are quite distinct from informal probate and appointment
procedures. A general discussion of formal testacy proceedings
is contained in UPC 3-401. UPC 3-402 describes the contents
of a petition for a formal order, and a comprehensive notice
provision is set out in UPC 3-403. UPC 3-404 requires a party

who opposes formal probate of a will to state his objections
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in writing. Evidentiary rules for the conduct of formal
testacy proceedings vary depending upon whether a petition
is contested or uncontested; they are found in §§3-405,3-406

3#4075and'3-409. The content and effect of a formal testacy
order is the subject of §§3-408 through 3-413.

A formal testacy order has a twofold effect. First, it
automatically supersedes any determination of a decedent's
testacy status that was the result of previous informal pro-
ceedings, i.e., the informal probate of a will or the assumption
of intestacy upon which an informal appointment was based.
Second, it is final in that it precludes the institution of
any further probate proceedings except in the limited circum-
stances described in UPC 3-412 and 3-413. Even where exceptions
are made for interested persons who were without notice of the
proceeding or who were unaware of a will's existence at the
time, a formal testacy order may result in an earlier deadline
for asserting their interests then the general three year
limitation imposed by UPC 3-108. See UPC 3-412 (1) and (3).

Formal testacy proceedings are really necessary only in
exceptional cases ~- primarily in the event of a will contest,
in which case they cannot be avoided. In addition, they are
available to anyone who wants to have more binding determination
of testacy status than is provided in Part 3, and have it prior
to the running of the three year statute of limitations.

Basically, there are two procedural frameworks for a will
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contest under the Uniform Probate Code. First, the proponent
of a will, anticipating a dispute, may apply for formal pro-
bate in the first place, or even following an informal probate
of the same will. UPC 3-401. Interested parties will receive
notice of the petition and may pursue their objections within
the context of the formal hearing. Second, the opponent of a
will may initiate the contest by commencing a formal testacy
proceeding either before, during, or after the proponent's
attempt to establish the will's wvalidity by informal probate.
Once a formal testacy proceeding is begun, all pending informal
proceedings are stayed. Furthermore, if a personal representa-
tive has already been appointed, he must refrain from making
further distributions and may also be restrained from acting
in any particular ways that were found to be inappropriate,
or in any capacity whatsoever. UPC 3-401. UPC 3-406 and 3-407
define evidentiary standards and allocate burdens of proof in
contested formal proceedings.

Conflict, however, is not a prerequisite to formal
testacy proceedings; and in some cases, the Code requires a
formal proceeding even though probate or appointment is uncon-
tested. For example, formal proceedings are necessary in order
to probate a lost or destroyed will (UPC 3-402 (a)), whenever
the fact of death is in doubt (UPC 3-403 (b)), and in the
event that more than one will is offered for probate even though

they are not inconsistent (UPC 3-410). Except in rare instances



- 175 -

such as these, however, estates that are free of controversy
should ordinarily make use of the more efficient and expedi-
tious informal procedures.

Except for the fact that formal testacy proceedings
should be the exception rather than the rule under the pro-
posed Maine Code, they are generally analogous to existing
procedures for proving a will or establishing a decedent's
intestacy. This similarity is subject to several noteworthy
qualifications, however, in light of certain procedural reforms
contained in the Uniform Probate Code:

Notice. The notice provisions governing formal testacy
proceedings are more thorough than the requirements of the
present statute, which specifies only notice by publication
plus personal notice at the judge's discretion. 18 M.R.S.A.
§102. UPC 3-403 (a) assures notice to all of the decedent's
heirs, his devisees and executors under all known wills, and
any personal representative already appointed and still in
office.

Evidence. UPC 3-405 through 3-407 state the standards of
proof required in formal testacy proceedings, whether contested
or uncontested, and allocate burdens of proof. They introduce
some innovations and make some further minor changes in exist-
ing evidentiary standards. These sections are of analysed
Chapter 6 of this study.

Testacy and Appointment Proceedings; Distinction. As
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noted in the preceding discussion of informal appointment,
probate and appointment have already been recognized as

distinct proceedings in Maine. Gurdy, Appellant, supra.

Nevertheless, in present probate practice the two are almost
invariably combined. See Probate Form No. 26. Under the
Uniform Probate Code, however, formal testacy proceedings
may, but need not, be combined with formal proceedings for
the appointment of a personal representative. UPC 3-401.
The advantages of keeping the procedures separate are an
important part of the Uniform Probate Code reforms.

Estates of Missing Persons Presumed Dead. The sub-

stantive changes in the law governing estates of missing per-
sons who are presumed dead are covered in Chapter 6. Part 4

of Article III contains several relevant points of procedure
which have no counterparts in existing law. First, a formal
testacy proceeding is a prerequisite to the administration of
the estate of any person whose death may be in doubt. Second,
notice of such a proceeding must be sent to the alleged
decedent's last known address pursuant to the requirements of
UPC 3-403 (b). Finally, in the event that an alleged decedent
is not dead, UPC 3-412 (5) establishes his right to recover

any of his property which is still in the hands of the personal
representative, or any property or its proceeds in the hands of
any distributees.

Probate of Foreign Wills. Chapter 6 also contains the
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discussion of Maine's existing statute for proving foreign
wills and the corresponding Uniform Probate Code provisions.
(The term "foreign" includes its use in its international
sense.) The Uniform Probate Code allows such wills to be
probated in either informal (UPC 3-303 (e)) or formal (UPC
3-409) proceedings under the standards discussed in Chapter
6 in connection with these two sections.

Other provisions of Part 4 concerning formal probate are
either consistent with existing Maine law, or would serve to
clarify it. UPC 3-408, requiring local courts to respect
formal testacy orders from another state if the decedent was
domiciled there at death, does not differ from present law.

18 M.R.S.A. §152; Holyoke v. Estate of Holyoke, 110 Me. 469

(1913). The same is true of UPC 3-411, which allows for an
order of partial intestacy in addition to formal probate when

appropriate. 18 M.R.S.A. §6; Davis v. McKown, 131 Me. §203

(1932). UPC 3-410 provides that two separate wills, neither
of which totally revokes the other either expressly or by
implication, may both be probated. The formal decree "may,

but need not" indicate which provisions are controlling in
case of an inconsistency. Although no Maine cases have been
found on this point, the same procedure would probably be
followed today in the event that separate but compatible testa-
mentary instruments were simultaneously offered for probate.

Atkinson states the general rule:
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"If (the will) consists of several instruments,
all should be probated, even if they are some-
what inconsistent with each other, in which
case the later instrument governs so far as
there is inconsistency. When a later will
totally revokes an earlier one, only the sub-
sequent instrument is probated. In case of
doubt as to whether the revocation is total,
the court may either determine this matter

on probate, or admit both instruments and
leave the question of the extent of revo-
cation for later determination upon con-
struction." Atkinson on Wills, page 498.

As the last sentence of UPC 3-410 points out, this procedure
is unavailable once testacy has been formally adjudicated,

subject to the exceptions provided for in UPC 3-412.

4, Formal Appointment.

Formal appointment proceedings (see UPC 3-402 and 3-412)
are avallable either for purposes of appointing a personal
representative for the first time, or in order to confirm or
contest a previous informal appointment. They may be combined
with formal testacy proceedings, but can also relate to an in-
formally probated will. Formal appointment is most appropriate
when there is some dispute to be resolved concerning the person
who has priority for appointment (UPC 3-203), although no such
controversy 1is a prerequisite to formal proceedings. In the
event that a formal appointment proceeding does involve a
challenge to a previous informal appointment, the informally
appointed personal representative must, on receiving notice of
the formal action, desist from further acts of administration

except insofar as it is necessary to preserve the estate.
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UPC 3-412 (a). Notice of a formal appointment proceeding must
be sent to all interested persons, including any previously
appointed personal representative and any persons with priority
for appointment. UPC 3-412 (a).

It should be stressed that formal appointment proceedings
are not necessary in order to install a successor personal
representative after a previous appointment has been terminated
for any of the reasons discussed in Part 6 of UPC Article III -
- death, resignation, removal, or a change in testacy status.
Conversely, despite the fact that formal proceedings may be
used in order to oust an informally appointed personal repre-
sentative, even a personal representative appointed pursuant
to formal proceedings may have his appointment terminated for
any of the above reasons delineated in Part 6 of Article IIT.

Perhaps the most common reason for wanting to replace an
informally appointed representative will be a change in the
decedent's testacy status following formal testacy proceedings.'
For instance, the proponents of a formally probated will may
want to replace a personal representative who was appointed
informally on an erroneous assumption of intestacy with the
person nominated as executor in the formally probated will.
Although formal appointment proceedings may be used in these
circumstances, they are not necessary. UPC 3-612 specifies
that a change in testacy status automatically terminates the
original representative's appointment if a successor is appointed,

either formally or informally, within thirty days after the time
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for appeal has expired. If no such appointment is requested
within that time, the original personal representative may,
upon request, be appointed under the new assumption concern-

ing testacy status.

5. Supervised Administration.

Supervised administration places "the administration and
settlement of a decedent's estate under the continuing author-
ity of the court" and "is appropriate when an interested person
desires assurance that the essential steps regarding opening
and closing of an estate will be adjudicated." UPC 3-501 and
Comment thereto. Thus, supervised administration provides an
alternative to the Uniform Probate Code's ordinary out-of-
court approach to administration. Unlike formal testacy or
appointment proceedings, which involve the court only while
there are specific problems to resolve, supervised administra-
tion places the estate under court supervision until distribu-
tion is completed and the personal iepresentative is dis-
charged.

Notice of a petition for supervised administration must
be given to all interested persons. UPC 3-502. Once a
petition is filed, it has the effect of staying any pending
informal probate or appointment proceeding and also precludes
any further acts of administration on the part of a previously
appointed personal representative. UPC 3-503. Because it

involves an adjudicated order of distribution, supervised
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administration must be preceded by a formal determination

of a decedent's testacy status. If formal proceedings have
not yet occurred, UPC 3-502 requires the filing of a petition
for formal testacy proceedings along with the petition for
supervised administration. Whether supervised administration
should be granted is a matter left to the court's discretion,
although the Code prescribes that appropriate weight should be
given to any instructions in the testator's will regarding
supervised or unsupervised administration. UPC 3-502.

In purporting to place the entire process of administra-
tion under court supervision, supervised administration
resembles the probate system now in effect in Maine to a
large extent. There are some important differences, however.
The Uniform Probate Code's supervised administration involves
no restrictions on the ordinary powers of a Uniform Probate
Code representative except where distribution is concerned, or
unless further restrictions are specifically requested and
endorsed on the supervised personal representative's letters
of appointment. Otherwise, the only time he is actually re-
quired to obtain a court order is when an event involving a
distribution occurs. UPC 3-501, 3-504, 3-505. Because UPC
3-504 allows the supervised personal representative to exercise
all the other powers of his office without court supervision,
he remains empowered to act independently in many matters of

administration where court approval would now be required, e.g.
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sales of real estate, operating the decedent's business with-
in the limits prescribed by UPC 3-715, and other types of
transactions that are discussed in connection with the personal
representative's powers later in this chapter.

It should be emphasized, however, that provisions else-
where in the Uniform Probate Code provide means of securing a
judicial hearing whenever a problem arises during the course
of an administration, whether or not it is supervised. Par-
ticularly, UPC 3-105 gives any interested party the right to
invoke the court's jurisdiction in order to resolve an estate-
related problem and UPC 3-607 provides expressly for temporary
restraining orders.

One of the advantages of supervised administration under
the Code is that even in this most formal device a great deal
of flexibility is afforded. The provision for specific re-
strictions on the letters allows the court, at the request of
the parties to tailor the powers to the needs of the particular
case.

Whenever there is a partial distribution during a super-
vised administration, UPC 3-505 requires that it be pursuant
to an interim court order. Whereas notice of a final order of
distribution is governed by UPC 3-1001, the Uniform Comment
following UPC 3-505 points out that the notice question where
interim orders are concerned should be resolved by court order

or rule.
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D. The Personal Representative.

1. Qualification, Acceptance and Jurisdiction

Sections 3-601 and 3-602 provide that one seeking to be
appointed as personal representative shall file with the court
(a) a written statement of acceptance, and (b) any required
bond, before letters of appointment are issued. The accept-
ance of appointment by the personal representative constitutes
a submission by him to the jurisdiction of the appointing
court, and he is thereafter entitled to receive notice of
all proceedings affecting the estate.

These sections appear to make no substantive change in
present Maine law, although one minor difference occurs in
the timing of effective appointment of an executor or an ad-
ministrator with the will annexed. Present Maine law pro-
vides that a court may issue letters to one nominated in the
will as executor, "but if he refuses to accept, or if he ne-
glects for 20 days after probate of the will so to give bond,"
the court may appoint someone in his stead. 18 M.R.S.A. §107.
Similar treatment would apply to an administrator with the
will annexed. 18 M.R.S.A. §§1601, 1602. The situation for
administrators is not quite so explicit, but 18 M.R.S.A. §1551
provides for appointment of administrator, subject to the ap-
pointment of someone else "if...they...refuse for 30 days
from the death of the intestate to take out letters of admin-
istration." Present Maine law, however, contemplates that
bond be given by executors and administrators "before entering

upon the execution of [their] trust" despite the fact that
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letters may apparently issue before bond is made. See 18
M.R.S.A. §§1501 and 1554.

UPC 3-601, by contrast, provides that the~letters not be
issued until after the acceptance and the giving of any re-
guired bond, and provides this in a clear manner, and with
consistency of treatment between executors and administrators.

As the Uniform Comment to UPC 3-602 points out, a personal
representative under the Uniform Probate Code is not deemed
to be primarily an officer of the court, or a party to one
gontinuous proceeding leading to a final settlement of the
estate, unless appointed under UPC 3-502 for the purpose of
supervised administration. UPC 3-602, however, preserves the
appointing court's jurisdiction over the personal representa-
tive by providing that acceptance of the office constitutes
consent to the court's jurisdiction, and by providing for
notice to the personal representative in ways that meet con-
stitutional requirements of due process.

Section 3-607 provides that the court may issue any order
restraining the personal representative, or requiring him to
perform acts, upon petition of any apparently interested per-
son, and upon the court's determination that the personal rep-
resentative's action or inaction would unreasonably jeopar-
dize the interest of an interested person. It also provides
for joinder of other persons with whom the personal represen-
tative may transact business. Subsection (b) provides for a

hearing within ten (10) days unless otherwise agreed among
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the parties, and provides for notice to the personal repre-
sentative, his attorney, and other parties named defendant.
The order would be of temporary nature, analogous to a tem-
porary restraining order or preliminary injunction, and could
be made permanent, if appropriate, under the provisions of
UPC 3-105.

As a keystone provision to protect interested persons dur-
ing unsupervised administration, this section has no direct
counterpart under present Maine law, except to the extent that
under the present administration system the executor or admin-
istrator as an officer of the court is subject to the court's
jurisdiction and orders.

Under 18 M.R.S.A. §302 a surety may cite the representative
for depletion, wasting or mismanagement of the estate, and the
court may thereupon remove the representative. But there seems
to be no explicit provision for restraining orders directly
against the personal representative under current statutes.
Except for 18 M.R.S.A. §1852, which provides that the judge
may order the sale of personal estate and require the executor
or administrator to account for the proceeds when the court
deems it necessary for the speedy payment of debts or for the
benefit of interested parties, the provisions relating to reme-
dies for mismanagement seem to rely solely on the recovery of
damages, especially on the bond, see 18 M.R.S.A. §§502, 1602,
2456, or on removal of the representative. Thus, the provisions

of UPC 3-607 provide more clearly for more direct action against
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the representative that may, in fact, prevent damage to the
estate, rather than merely compensate for damage already done.

In the absence of the more extensive restrictions repre-
sented by the currently reqguired licenses to sell realty and
orders to distribute assets to successors, clear provision
for the court to act guickly against the representative upon
petition by interested persons in separate proceedings as
needed, offers at least as much protection against abuse of
the personal representative's powers, but without requiring
ordinarily unnecessary routine court proceedings.

2. Termination of Appointment

UPC 3-608, subject to the particular provisions of UPC
3-609 through 3-612, provides generally that termination of
the personal representatives's appointment ends his authority
to act as the estate's representative. It preserves, however,
his authority and duty to preserve, account for, and deliver
any estate assets still within his control. It also preserves
any liability he would otherwise have for his prior transactions
or omissions as personal representative.

UPC 3-609 (termination upon death or disability) provides
for termination upon death or the appointment of a conservator
for the personal representative, but places upon the conserva-
tor or the representative of a deceased personal representative
the duty and authority to protect, preserve, account for and
deliver the estate assets to the successor personal represen-
tative when a successor is appointed. UPC 3-610(c) provides

for voluntary resignation of a personal representative upon
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15 days written notice to known interested persons, but pro-
vides also that such resignation is not effective unless and
until the appointment and qualification of a successor.
Subsections (a) and (b) of UPC 3-610 merely make reference to
the "voluntary" termination of the personal represéntative‘s
appointment by the filing of a closing statement or court
order closing the estate under UPC 3-1001 through 3-1003.
Under UPC 3-611 any interested person may petition the
court for removal of a personal representative, with notice
to the representative and such other persons as the court
directs. The personal representative may not act except to
account, correct any maladministration and preserve the es-
tate once he has received notice of the petition, except pur-
suant to order given under UPC~607. The description of causes
for removal includes (a) misrepresentation of material facts
in procuring the appointment, (b) disregard of court orders,
(c¢) incapacity, (d) mismanagement, or (e) failure to perform
any duty of his office. Provision is also made for removal of
an ancillary representative upon petition by a foreign domi-
ciliary personal representative in connection with obtaining
his own or his nominee's appointment as ancillary representative.
The probate of a will, or the vacation of informal probate
of a will, does not itself terminate the appointment of any pre-
viously appointed representative, unless otherwise ordered in
formal proceedings, UPC 3-612, The authority of the pre-

viously appointed personal representative, however, may be re-
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duced as provided in the last paragraph of UPC 3-401-~-
essentially he may not make any further distribution of the
estate. He would, of course, be under an obligation to act
in a manner consistent with the new testacy status, and is
subject to any orders entered under UPC 3-607 which may af-
fect his powers. The appointment of a person eligible under
the new testacy status would terminate the previous repre-
sentative's appointment. If within 30 days of the expiration
of the appeal period for a formal testacy order, or the in-
formal probate changing the testacy status, no request has
been made for a new appointment, the previous representative
may be appointed.

Existing statutes that deal with the causes for termina-
tion of appointment are similar to their correspondinag UPC
provisions, although not quite as explicit or complete. No
express statutory section now governs termination by death,
except that 18 M.R.S.A. §1603 specifies that upon the death
of an executor, his own personal representative shall have no
authority to administer the estate of the original testator.
It would, however, seem necessary that the executor of an ex-
ecutor would have an implied duty to protect any property
that his decedent held in trust pending the appointment of a
successor. Thus, the express language to this effect in UPC
3-610 may not really be inconsistent with the present statute.
Disability, neglect, and mismanagement of the estate are recog-

nized as grounds for removal of an executor or administrator by
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18 M.R.S.A., §1602, which is compatible with the more compre-
hensive provisions of UPC 3-611. Section 1602 also allows the
probate judge to accept the resignation of any executor or ad-
ministrator, following notice to interested persons, provided
"that there is reasonable cause therefore and that it will not
be detrimental to the estate or to those interested therein."
While UPC 3-610(c) does not condition voluntary resignation
upon a showing that it will not be detrimental, and gives no
discretion to the court to deny such resignation, that section
does preclude the resignation from taking effect until a suc-
cessor personal representative takes office. Unlike UPC 3-612,
present law expressly provides for termination because of a
change in testacy status only in the case of a decedent origi-
nally believed to have died intestate: it is a condition of
an administrator's bond that he shall surrender his letters
of administration to the probate court in case a will is later
discovered and probated. 18 M.R.S.A. §1554(5). Obviously, a
change in testacy status could also result under present law,
in relation to testate decedents if a later will than the one
originally probated is eventually discovered and allowed with-
in the twenty year period of 18 M.R.S.A. §1555. At least in a
case where the later will nominated an executor, the letters
testamentary granted to the executor named in the later will
pursuant to 18 M.R.S.A. §107 would probably terminate the ap-
pointment of the first executor by implication. It would seem

that any change in testacy status should be an occasion to
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consider whether a new personal representative should be ap-
pointed to replace the prior one. UPC 3-612, clarifies this
result, Finally, it should be noted that the Maine statutes
contain no provisions comparable to UPC 3-612(a) and (b),
which explicitly terminate the appointment of a personal rep-
resentative once administration has been completed (i.e.,
upon order of court closing the estate or one year after the
filing of a closing statement). Again, however, a generally
similar result would seem to be implicit in existing law.

3. Successor Personal Representative

After referring to the provisions of Parts 3 and 4 of
Article III for the appropriate methods for appointing a suc-
cessor representative, . §3-613 provides for the substitu-
tion of the successor. No new notice or service need be made
on the successor as to claims already served on the previous
representative. In a way that is partially redundant and
partially incomplete, the section also provides that the suc-
cessor representative has the same powers and duties to con-
tinue administration as the prior representative had, except
as otherwise ordered by the court. This basic rule is also
established in UPC 3-716, although this latter section also
provides that any successor shall not exercise any power made
personal to the executor named in the will. While UPC 3-613
omits this provision, the entire section would no doubt be
read as being subject to that qualification contained in

3-716.
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Under present Maine law, the successor representative--
referred to as administrator d.b.n.--has essentially the same
authority as his predecessor. Provision is currently made for
substitution on motion. 18 M.R.S.A. §1606. The UPC version
is more clear in not requiring any new notice or service in
regard to already pending claims.

4. Special Administrators

Sections 3-614 through 3-618 of the Uniform Probate Code
cover the appointment, authority and termination of special
administrators to preserve, or act for, the estate at times
when a general personal representative cannot be appointed
immediately, or cannot appropriately act for the estate in
some particular matter. The appointment can be made informal-
ly by the register on application of any interested person in
two circumstances--(1l) when necessary to protect the estate
prior to the general representative's appointment, or (2)
to f£fill the gap between termination by death or disability
and a new general appointment. UPC 3-614(1). While a formal
appointment is also available in those circumstances, any
special appointment under other circumstances can only be made
by the court in formal proceedings after notice and hearing
(unless it appears to the court that an emergency requires the
appointment prior to notice). UPC 3-614(2).

Express provision is made for special appointment by the
court when necessary "to secure...proper administration in-
cluding its administration in circumstances where a [parti-

cular] general personal representative cannot or should not
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act." UPC 3-614(2). As the Uniform Probate Code points out,
this authorizes appointment of special administrators, by the
court, for the limited purpose of acting for the estate in
beneficial transactions which might involve a conflict of
interest for the particular personal representative.

UPC 3-615 provides that any proper person may be appointed,
but gives a priority to any person named executor in a will for
which a petition for probate is pending, if he is available and
qualified. This priority provision is designed to discourage
any will contests which are filed solely to gain some advan-
tage for certain parties who may want at least én initial ap-
pointment of someone other than the nominated executor. It is
based on the assumption that most will contests are not suc-
cessful, so that it makes sense to appoint as special admini-
strator the person who is most likely to eventually be appoint-
ed general representative, if he is otherwise qualified.

The Code defines the powers of the special administrator
by reference to his duties. A special administrator who was
informally appointed has the limited duties (1) to collect
and manage estate assets, (2) preserve them, (3) account for
them, and (4) deliver them to the general representative upon
his qualification. He has the ordinary authority of a personal
representative insofar as it is related to carrying out these
duties. UPC 3-616. A special administrator appointed by the
court has all the powers of a general representative, except,
as limited in the appointment and by the description of his
duties, as prescribed in his order of appointment, UPC 3-617.

Thus, the powers of both informally and formally appointed
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special administrators are keyed to either the general limited
function of such an appointee or to the special limited func-
tions for which a court appointed special administrator was
named.

UPC 3-618 provides for termination of the special admini-
strator's appointment (1) when the termination is provided for
in the order of appointment, or (2) on the appointment of the
general personal representative, as well as (3) under the
general provisions for termination by death, disability,
resignation or removal, as contained in UPC 3-608 through
3-611.

The current Maine provisions for the appointment and du-
ties of special administrators do not seem to differ signifi-
cantly from those of the Uniform Probate Code, except, of
course, for the absence under current law of any provision
for informal appointment. Provision is currently made for ap-
pointment by the probate judge when there is a delay in grant-
ing letters, when there is no executor or administrator, or
whenever the probate judge decided that such an appointment is
necessary or expedient. 18 M.R.S.A. §1701. The duties of
the special administrator are to make an inventory of all goods
that come into his hands (which would be required under the
Uniform Probate Code only if the special administrator pre-
cedes the appointment of any general personal representative),
account for them under oath, and deliver them to the person

authorized to receive them (i.e., a subsequently appointed ex-
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ecutor or administrator). 18 M.R.S.A. §1701. A more detailed
specification of the particular acts which he is authorized

to do is contained in 18 M.R.S.A. §1702. Despite this parti-
cularization, the authority of the current special administra-
tor is essentially that of a present executor or administrator
who had only the same limited functions. In that sense, the
authority of the special administrator currently is analogous
to the authority of an executor or administrator under current
law in essentially the same way that the Uniform Probate Code's
special administrator's authority is analogous to the authority
of the Uniform Probate Code's general personal representative.
The particularized authority listed in §1702 includes basically
that authority necéssary to preserve and manage the estate
without distributing it or paying off claims against the estate,
other than funeral expenses, "debts preferred under the laws of
the United States, public rates and taxes, and money due the
Stéte from the deceased," expenses of administration, and al-
lowances provided for by law. Of course, the differences be-
tween the current authority of executors and administrators

and of Uniform Probate Code general personal representatives--
i.e., the Uniform Probate Code concept of essentially indepen-
dent administration--are thereby reflected as differences in
the authority of special administrators under current law and
under the Uniform Probate Code. But this same concept of inde-
pendent administration is equally desirable for a special ad-

ministrator insofar as it applies to the more limited functions
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that he has.

Current Maine law provides specially for the compensation
of special administrators for "such compensation for his ser-
vices as the judge thinks reasonable, not exceeding that al-+
lowed to other administrators." 18 M.R.S.A. §1703. Compen-
sation for special administrators under the Uniform Probate
Code is covered under the general compensation provisions of
UPC 3-719 through 3-721, discussed later in this chapter.
(The term "personal representative" as used in the Uniform
Probate Code includes "special representative" except where
it is denominated "general personal representative" and, of
course, except where the "personal representative" is given
authority to do acts which are not within the function of the
special administrator. UPC 1-201(3); 3-616 and 3-617.)

One place where there may be a significant difference be-
tween the authority of special administrators under current
law and the Uniform Probate Code lies in their ability to pay
claims against the estate. Current Maine law does not include
such authority within its particularized list in §1702 (except
for the particular kinds of claims mentioned above), and does
not seem to include it in the duties specified in §1701. 18
M.R.S.A. §1704 provides that the special administrator is not
liable to an action by any creditor, and that the limitation
of all actions against the estate begins to run from the time
of granting letters in the usual form, rather than from the

appointment of the special administrator. The comparable pro-
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visions of the Uniform Probate Code are somewhat ambiguous.
The payment of claims by a special administrator is not
specifically pfovided for, although one who is informally ap-
pointed has the duty to "manage the assets of the estate"

(UPC 3-616), and one who is formally appointed has the power
of a general personal representative "except as limited in the
appointment and duties as prescribed in the order" (UPC 3-617).
The guestion is whether the "duties" to "manage the assets of
the estate" include the payment of claims, especially in
1light of the fact that (1) no special provisions relating to
special administrators are included in Part 8 of Article III
concerning the handlings of claims against the estate, and

(2) all references concerning the giving of notice and hand-
ling of claims are in terms of the duties of the "personal
representative," which is defined in UPC 1-201(30) to include
special administrators unless the term "general'" is used (and
it is not).

5. The Public Administrator

In order to preserve the present provisions of 18 M.R,S.A.
§§1651-1657 providing for appointment of a public administrator
in each county, the Commission's bill relocates these provi-
sions, in somewhat amended form, in a new §3-619. This public
administrator may fill a gap in a rare case where a person
dies intestate without known heirs within the state and without
any qualified person seeking to administer the estate. It also

fills a role under the present provisions for missing or absent
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persons' receiverships, The Uniform Probate Code has no com-
parable provisions, but the present ones—-in basic concept--
are not inconsistent with Code,

The public administrator provisions are drafted in a
manner that leaves the present procedure undisturbed to the
extent possible while still fitting it into the new system
of appointment and administration under the proposed Maine
code, They are also drafted on the assumption that in a case
of public administration, more judicial supervision (appoint-
ment and bond; approval of fees) is appropriate since there
s, by definition, no one else known to be interested in the
estate who could look out for the possible beneficiaries'
interest or keep an eye on the administration, §8Similar prin-
ciples guided the Commission's drafting of the provisions for
the new Article VIII, Part I, preserving in somewhat amended
form, the present provisions of 18 M,R.S.A. §§2751-2764 con-

cerning missing persons' receiverships.

E. Bonding.

1. Importance of the Code Provisions

One of the most controversial changes that the Uniform Pro-
bate Code would make in estate administration is its elimina-
tion of the routine , bonding of the personal
representative , which is currently required unless excused by

a testator in the will.

The Code by no means eliminates bonding, and in fact pro-
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vides for it automatically upon request of any person with at

. least a $1,000 interest in the estate, whether the person is

a creditor or successor to the decedent's property. UPC 3-605.
In cases of formal appointment, the court may require

bond at the time it makes the appointment if there ap-
pears to be some reason for it to do so. UPC 3-603.

At first glance, therefore, the issue may appear to be a
rather minor disagreement about whether the initiative should
be on the side of requiring bond or on the side of excusing
bond. But any perception that this difference is insignifi-
cant in the context of the Code's attempt to informalize pro-
ceedings for appointment is a miscalculation of the possible
impact a bonding requirement has on these policies.

In that context, there is potentially an important dif-
ference between saying that one must take the small initiative
to trigger a bond requirement under UPC 3-605 (which does not
even require going to court), and saying that a personal rep-
resentative who was appointed informally for the very purpose
of avoiding a routine court proceeding, must now go to court to
have a routine bond requirement excused. To require the person
seeking to excuse the requirement to do exactly what the in-
formal appointment procedures are designed to avoid, undercuts
the practical utility of those very procedures.

It is the almost universal practice in the drafting of wills
to include a clause excusing bond. Such a practice indicates an

overwhelming consensus among testators and their attorneys that
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bond is ordinarily unnecessary. But it also means that most
estates to which a routine bond statute would apply are typi-
cally small or modest in value and are usually administered
by the surviving spouse or another close family member, who

is also the person with the greatest, or perhaps entire inter-
est in the estate. In many cases, that is, the statute would
be requiring a routine bond in order to protect the surviving
widow from herself.

In light of these facts, the question must arise as to
what justification there would be for a statutory requirement
of routine bonding, and the consequent undercutting of the
Code's informal appointment procedures in the very kind of
cases where they are most helpful. That question was explored
in some detail by the Commission.

2. The Code and Present Maine Law

The provisions of theUniform Probate Code relating to the

necessity of bonding personal representatives may be summarized
as follows:

Informal appointment proceedings:

(1) No bond is required in informal proceedings (UPC 3-603)
except
(a) for special administrators (UPC 3-603); or
(b) for a personal representative where the will
expressly requires a bond (UPC 3-603); or
(c) on demand by a creditor or other interested per-

son with more than $1,000 at stake (UPC 3-650).
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Formal appointment proceedings

(1)

(2)

Bond may be required by the court in formal proceed-
ings at the time of appointment unless the will re-
lieves the representative from bond, unless, in turn,
bond is requested by an interested party and the
court thinks it desirable (UPC 3-603, 3-605).

Bond required by the will may be dispensed with by
the court in formal proceedings upon the court's
determination that it is unnecessary (UPC 3-603,

next-to-last sentence),

Any proceedings

(1)

(2)

(4)

No bond is required of any personal representative

who has deposited cash or collateral pursuant to the
statute with an agency of the state as security for
performance (UPC 3-603, last sentence).

Bond may be reduced by the value of estate assets de-
posited with a domestic financial institution (defined
in UPC 6-101) in a manner that prevents their unauthor-
ized disposition (UPC 3-604).

On petition, the court may excuse requirement of bond,
increase or reduce the amount, release sureties, or
permit the substitution of bonds (UPC 3-604).

Anyone having an interest in the estate worth more
than $1,000 or any creditor with a claim over $1,000
may file written demand that a representative give

bond (UPC 3-605). Thereupon, bond is required as
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long as the demandant remains interested in the es-
tate, unless the bond is later excused under UPC 3-603
or UPC 3-604.

The present Maine law concerning bonding of personal rep-

resentatives:

(1) Excuses executors from bond where the will so provides.
18 M.R.S.A. §§109, 1501, 1502.

(2) Requires executors to be bonded unless the will pro-
vides otherwise. 18 M.R.S.A. §§1501, 1502.

(3) Gives the judge discretion to excuse bond for an ad-
ministrator or administrator c.t.a. if

(a) the surviving spouse or next of kin is to be the
administrator and
(b) all persons "interested in the estate," other than
creditors, who are of full age and legal capacity
assent in writing, and
(¢) public notice is first given on the petition for
appointment. 18 M.R.S.A. §1552.

(4) Requires bond of every administrator except where ex-
cused under (3) above. 18 M.R.S.A. §1554. Both (3) and (4)
seem to apply to administrators d.b.n. 18 M.R.S.A. §1608.

(5) Requires bond of public administrators. 18 M.R.S.A.
§1651. Since a public administrator is appointed only where
the decedent dies intestate and is not known to have a surviv-
ing spouse or next of kin, one of the three conditions listed

in (3) above for excuse of bond under 18 M.R.S.A. §1552 cannot
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obtain, and public administrators must give bond.

(6) Requires bond of a special administrator "like other
administrators.” Whether a special administrator could be ex-
cused from bond by satisfying the conditions of 18 M.R.S.A.
§1552 (see item (3) above) is not stated.

(7Y Requires a special bond of an estate representative
who is licensed to sell real estate in the decedent's estate.
The bond must be given before the representative proceeds to
make such sales. An executor may be excused from the special
bond if the will excuses him from being bonded. 18 M.R.S.A.
§§2101, 2102. See item (1) above. Foreign executors and ad-
ministrators are subject to the same rule. 18 M.R.S.,A. §2151.

Similarities. The Code and present Maine law are similar

in the following respects in their requirements of bonding:

(1) Where an executor is appointed under a will that ex-
cuses bond, he may serve without bond. Both systems permit
the judge to require bond of such an executor--under the Code
on application of an interested party (UPC 3-603, last clause)
and under present Maine law when it appears "necessary or pro-
per" (18 M.R.S.A. §109).

(2) Both systems require bonding of special administrators.

(3) Both systems require bonding of executors where the
will expressly requires bond, but the Code permits the judge to
dispense with bond in such case in formal proceedings. UPC
3-603.

(4) Both systems ultimately allow discretion in the judge
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as to whether bond should be (a) required--in formal appoint-
ment proceedings (Code) or upon the request by an interested
person under 18 M.R.S.A. §1552 when an administrator has been
allowed initially to serve without bond, or (b) excused--
under 18 M.R.S.A. §1552 or upon petition under UPC 3-604

after either an initial requirement of bond by the court un-
der UPC 3-603 or by the will or by demand under UPC 3-605. It
is really not possible to say whether there would be any dif-
ference between the two sSystems as to whether one of them
would focus more than the other on excusing or requiring bond,
or whether, if so, that would make any meaningful difference
in the factors on which that discretion would have to focus,
or in the way that even the same factors would be approached
by the court.

Differences. Every administrator, administrator c.t.a.

and administrator d.b.n. must be bonded in Maine now, except
that the judge may excuse bond if

(1) The administrator is a surviving spouse or next of
kin and

(2) All competent persons, other than creditors, who are
interested in the eState assent in writing, and

(3) Public notice is first given "upon the petition for
such appointment."
Even where such assent is given, the judge may require bond

"whenever it appears necessary or proper." 18 M.R.S.A. §§1552,

1554, 1608.
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Under the Code, no bond would be required of an adminis-
trator (other than a special administrator) in informal ap-
pointment proceedings except where

(1) The will requires bond of any personal representative
administering the estate. UPC 3-603.

(2) Written demand for bond is made by any person having
an interest in the estate worth more than $1,000 or by any
creditor having a claim in excess of $1,000.

In formal proceedings, the Code would leave bonding dis-
cretionary with the court, in effect, but a court order would
be needed to impose the requirement of bond (UPC 3-603), except
that upon demand under UPC 3-605, it would be automatic. The
Code states no prerequisite of unanimous waiver by devisees or
heirs. Any discretion of the court whether to bond in formal
proceedings would have to be exercised without statutory guide-
lines. Presumably, some cause for requiring bond would have to
be shown before the court would order bonding in formal pro-
ceedings, absent demand under UPC 3-605, and the discretion
would be based on whether bond was "necessary" (UPC 3-603),
which is similar to the "necessary or proper" standard under
the present statutes.

In either formal or informal proceedings, if written de-
mand for bond is made and filed under UPC 3-605, bond must be
given, at least as long as the demandant remains qualified to
demand it under that section or until excused, dispensed with

or reduced in amount by the court or under the other special
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provisions of UPC 3-603 and 3-604. The latter exception in-
corporates the authorization in UPC 3-604 for the court to
excuse any bond requirement, and also relates to the privi-
lege of the personal representative to deposit cash or col-
lateral with a state agency pursuant to statute under UPC
3-603 or to deposit assets of the estate under UPC 3-604
with a domestic financial institution in a manner that pre-
vents their unauthorized distribution. Thus, Section 3-605
of the Code provides for bonding immediately and automati-
cally upon demand without any court Proceeding, but that re-
quirement can be excused by the court upon petition by the
personal representative or any other interested person. Ex-
cept for the automatic triggering of the initial demand bond
requirement under the Code, the bonding by request is compara-
ble to present law. Under 18 M.R.S.A. §1552, after én ad-
ministrator has been permitted to serve without bond, the
judge may later require bond "whenever it appears necessary
or proper." This discretion would exist even though demand
for bond was made by an interested person.

3. Identifying and Resolving the Issues.

The surety companies have sometimes opposed the bonding arrange-
ments of the Uniform Porbate Code in other states, arguing that heirs,
devisees, and creditors.are.exposed to losses resulting from the dishon-
esty, ignorance, or negligence of administrators, which losses
could be recovered under bonding for a relatively small premium,

and that it is not in the public interest to "eliminate" their
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protection against those hazards. Of course, the Code does not
"eliminate" the protection; it places inertia on the side of
not requiring a bond. In most informal proceedings, there
would be no bond unless demanded under UPC 3-605; in formal
proceedings, bonding would be discretionary with the court,
although one would expect courts not to require bonding with-
out some showing of a need for it. Essentially, the sureties
want mandatory bonding of administrators unless bonding is
waived by all competent heirs or devisees. In their view,
creditors or beneficiaries should not have the onus of demand-
ing or justifying a bond.

The argument of proponents of the Code appears partly in
the Uniform Comment to UPC 3-603, as follows:

This section must be read with the next
three sections. The purpose of these
provisions is to move away from the idea
that bond always should be required of a
probate fiduciary, or required unless a
will excuses it. Also, it is designed to
keep the registrar acting pursuant to ap-
plications in informal proceedings, from
passing judgment in each case on the need
for bond. The point is that the court
and registrar are not responsible for
seeing that personal representatives per-
form as they are supposed to perform.
Rather, performance is coerced by the
remedies available to interested persons.
Interested persons are protected by their
ability to demand prior notice of infor-
mal proceedings (§3-204), to contest a
requested appointment by use of a formal
testacy proceeding or by use of a formal
proceeding seeking the appointment of
another person. Section 3-105 gives gen-
eral authority to the court in a formal
proceeding to make appropriate orders as
desirable incident to estate administra-
tion. This should be sufficient to make
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it clear that an informal application may
be blocked by a formal petition which dis-
putes the matters stated in the petition.
Furthermore, an interested person has the
remedies provided in §§3-605 and 3-607.
Finally, interested persons have assurance
under this Code that their rights in res-
pect to the values of a decedent's estate
cannot be terminated without a judicial
order after notice or before the passage
of three years from the decedent's death.

It is believed that the total package of
protection thus afforded may represent
more real protection than a blanket re-
quirement of bond. Surely, it permits a
reduction in the procedures which must
occur in uncomplicated estates where in-
terested persons are perfectly willing to
trust each other and the fiduciary.

Proponents of routine bonding deny the force of these argu-
ments. In particular, they deny that the issue is whether the
interested persons trust one another and the fiduciary. They
see the issue as one of mandating insurance for interested per-
sons against the statistically inevitable misconduct of some
fiduciaries.

A brief history of the probate bond as an institution

sheds a little light on the controversy.

a. Brief History of the Probate Bond

In medieval England, ecclesiastical courts probated wills
of personal property, granted letters testamentary and letters
of administration, and supervised generally the conduct of the
executor or administrator in paying decedent's creditors and
distributing his personal property to his legatees or next of
kin. The procedure could be formal or informal, as the situa-

tion seemed to require. Probate in common form and administra-
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tion of the personal estate could take place with no notice

to interested parties unless a caveat was filed. By the 17th
century, the personal representative was required to make oath
that he would cause the goods to be appraised, would make a
true inventory of the goods (required by statute after 1529),
and would render a true and just account of the goods when
called to do so. The duties of the personal representative
were enforced in the church courts by ecclesiastical sanctions
only.

The church courts had no jurisdiction over succession to
real property. The probate of a will had no binding effect
upon the common law courts which, after 1540, regarded a valid
will as passing title to land directly to the devisee immedi=-
ately upon death of the testator. If an heir or devisee wanted
to test the validity of a devise, he brought some action to
try title, such as ejectment or trespass. Still the common
law courts never entertained proceedings to probate wills or
to grant letters testamentary or letters of administration.
Actions on surviving contracts of the decedent could be brought
in the common law courts by or against the executor or admini-
strator in his representative capacity. Judgments against the
representative in such cases were enforced against the goods
of the estate.

In the early 1600's, the common law courts took to issuing
writs of prohibition to the church courts, further limiting

their already limited jurisdiction. The result was an exten-
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sion of the jurisdiction of the Chancellor who had for cen-
turies been supervising fiduciaries through the enforcement

of uses and trusts. Although probate of wills and appointment
of personal representatives continued to be the function of
the church courts, a creditor or distributee could apply to
have the estate administered in chancery, where the strong
sanctions of contempt and sequestration were available to en-
force orders and decrees.

In the context of the developments outlined above, the
requirement of a probate bond in intestate estates set forth
in the Statute of Distribution, 22 & 23 Car. 2, c. 10 (1670},
becomes understandable as an effort to repair the weakness
in the authority of the probate court: in intestate estates,
the required bond provided some remedy to creditors and next
of kin whose interests had been lost or damaged by misconduct
on the part of the administrator. The statute of 1670 re-
quired two or more able sureties in sufficient amount, respect
being had to the value of the estate. The bond was to be given
in the name of the ordinary, or probate judge, and its condi-
tions included (a) making and exhibiting to the registry of
the court by a stated date a true and perfect inventory of the
decedent's personal property; (b) well and truly administering
that property according to law; (c) accounting for his admini-
stration by a stated date and distributing the rest of the de-
cedent's personal property as the judge might decree after ex-
amining and allowing the account; and (d) if a will should be

probated, rendering up his letters of administration to the
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court. The conditions of the bond specified in the statute
of 1670 are remarkably similar to those appearing in the
modern probate bond used by bonding companies in Maine.

The statute made the bond good and pleadable in any court.
The probate judges were authorized, among other things, to
call an administrator to account for the intestate's personal
property. Out of regard for creditors, estates were not to
be distributed until a year after the intestate's death. Dis-
tributees were required to give refund bonds to the administra-
tor before receiving their shares. The statute did not apply
to executors.

The most important result of the bonding provisions of the
1670 statute was that the duties of accounting and of well and
truly administering the decedent's personal estate, came to be
contract duties under the probate bond enforceable in the com-
mon law courts against the administrator and his sureties by
the appropriate common law remedies. In this way the feeble
authority of the probate court was supplemented by sanctions
in the common law courts through making a breach of fiduciary
duty breach of a bond.

As a device for creating stronger sanctions against mis-
feasance than the processes of the ecclesiastical probate
court could afford, the probate bond began to play a signifi-
cant role in probate administration. The legal interests crea-

ted by a probate bond became the subject of considerable liti-
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gation. After 1670, the device of the bond came to be re-
quired, in general, of executors, administrators d.b.n. and
c.t.a., guardians, conservators, and testamentary trustees.

The trustee of a private inter vivos trust, who had long been

subject to the heavy sanctions of fine, imprisonment and se-
questration that were available to the English Chancellor,

was not generally required to give bond. The bond require-
ment was originally as much a product of the weakness of the
sanctions of the probate court as of a pervasive concern about
the integrity of estate representatives. Thus the probate
bonds required by the statute of 1670, as amended from time

to time, were no minor adjunct to the English or American
system for administration of estates: in theory, at least,
fiduciary misconduct amounting to breach of the bond gave rise
to recovery against the sureties on the bond as the chief
practical remedy of injured creditors, heirs or devisees.

b. Modern Function of the Institutional Surety Bond

Typically, the early sureties on probate bonds were indi-
viduals, often‘members of the family of the personal represen-
tative; who undertook the risk of fiduciary breach, often with-
out compensation, because of the trust they reposed in the rep-
resentative. As the business of insurance in its many forms
developed in the 19th century, it was perceived that "fidu-

ciary insurance,"

insuring against the dishonesty of officers
and employees of the insured, and so-called "surety insurance,"

insuring against defaults by persons who had undertaken contract
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obligations, bore a close resemblance to the familiar surety
bond obtained by an executor or administrator. In fact,
guaranty insurance was written in the form of a surety bond.

Inevitably, judicial bonds, including probate bonds, came to

be written by insurance companies for compensation as a "line"

of fidelity or guaranty insurance.
Vance, in his handbook on insurance, comments as follows
on guaranty insurance:

The insurance contract, in its general form
strikingly analogous to the contract of sur-
etyship, becomes almost identified with it

in the form of guaranty insurance. Indeed,
the principal reason for the existence of

the contract of these forms of insurance is
in substitution for the older official and
fiduciary bonds with their personal sureties;
and to this day guaranty insurance contracts
are drawn in the form of bonds, and are or-
dinarily called surety bonds. These bonds of
incorporated fidelity and guaranty companies
are generally regarded as more efficient

than the personal bonds, since there is much
less danger of the corporate surety becoming
insolvent, and because public policy is bet-
ter served, in the case of criminal default
of the principal, by the relentless prosecu-
tion carried on by the corporate surety, who
is usually unaffected by those considerations
of sentiment and local expediency which fre-
quently induce personal sureties to shield a
criminal principal from the punishment that
should be visited upon him. In many states
statutes have been passed expressly author-
izing or even requiring the acceptance of
these fidelity bonds for all officers and
fiduciaries instead of the personal bonds
formerly required. Such legislative recogni-
tion of the value of guaranty insurance ren-
ders the courts even less patient of techni-
cal rules and unnecessary conditions in these
contracts that tend unfairly to defeat the
indemnity contemplated by the parties. The
courts will go far to prevent these bonds of
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paid sureties from affording less protec-
tion than the o0ld personal bonds which they
have displaced. The undertaking of an ordin-
ary surety is construed very strictly in
favor of the surety, but not so in the case
of fidelity and guaranty contracts. With
little dissent, the courts agree in applying
to the contracts of these compensated sure-
tiies the same rules ordinarily applicable to
insurance contracts. Vance, Insurance §197
at 1007 (3rd ed. 1951).

The pfobate bond has been defended as a fail-safe insur-
ance mechanism, a device for making up promptly losses sus-
tained by creditors, heirs, and legatees as a result of fidu-
ciary breach when breach comes to light. The surety who has
indemnified the injured parties is provided a remedy by sub-
rogation against the breaching fiduciary--the typical institu-
tional surety being better able than most legatees or creditors
to bear the credit strain of pursuing the wrongdoing fiduciary
in litigation.

When the function of the probate bond is expressed in
this way, the device seems reasonable enough on first impres-
sion, especially if we add to the picture the fact that the
giving of bond is normally excused in most American states for
an executor named in the will, at least where the will itself
provides that bond need not be given. Since the bond require-
ment is based upon fear of fiduciary misconduct, such an expres-
sion of confidence by the testator in his own nominee is per-
ceived as sufficient to treat the risk of fiduciary breach as
small enough to be properly ignored.

Doubts about the institutional surety bond as a panacea

for injury caused by administrators' misconduct have sprung
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from two principal considerations; first, the weakness in

final process characteristic of the church courts in the 1l6th
and 17th centuries, which led to the probate bond's being
required as a device for obtaining effective sanctions from the
royal law courts, has been largely repaired. In Maine, in par-
ticular, the courts of probate are courts of record and may
issue any process necessary for the discharge of their offi-
cial duties and punish for contempt of their authority.

4 M.R.S.A. §201. Moreover, they have jurisdiction in equity
concurrent with the Superior Court, of all cases and matters
relating to administration of estates and to trusts created

by will or other written instrument. Such jurisdiction may

be exercised upon complaint "according to the usual course

of proceedings in civil actions in which equitable relief is
sought." 4 M.R.S.A. §252. Under such a statute, the probate
court appears to have adequate power to enforce any reasonable
decree or order it may issue to the personal representative of

any estate within its jurisdiction. Enforcement may proceed

sﬁbported by any of the sanctions normally available to a
court of equity, including a proceeding for civil contempt.
The probate bond can no longer be justified as the only avail-
able mechanism for assuring the effectiveness of the probate
court's orders to the fiduciary.

Second, a suspicion exists, certainly among the architects
and proponents of the Uniform Probate Code, that the institu-

tional sureties, i.e., the bonding companies, are making exces-
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sive profits from probate bonds as a result of the forced statu-
tory market they enjoy. In a special supplement to UPC Notes,
dated September, 1973, entitled "On Probate Bonds," the fol-
lowing statement appears at page 2:

There is evidently a marked variation in
the usual price of probate bonds from state
to state. According to the responses of
lawyers in 23 states who answered a questi-
onaire distributed in 1967-68 by the Commi-
tee on Administration and Distribution of
Decedents' Estates of the Real Property,
Probate and Trust Law Section, ABA,3 the
usual cost of bond for each $10,000 of es-—
tate assets in the following states was:

VerMONE e eeeeueeeeenennosannnos .. $10.00
Florida ...eeeeeceeees c e e ceeann 20.00
Ohi0 teveieeeenncenns C et ecee e 25.00
N. Hampshire ...cienteencnssnncess 30.00
Iowa .veeo.e et e e et et s e s caccanaans 40.00
Colorado ..uieeereereenocacennnna .o 40.00
N. Dakota ..t eveeerereecnoanoaes 40.00
WiSCONSIN e e vveeecenns et ree e . 40.00
I11in0is i eeeeereeeeenacncnnanans 50.00
MinNNesSota «eveeeceeeeenceneoonsacs 50.00
MisSsissSippl cveeecereneecnnnns e 50.00
N. Carolina ..eeeeseeeccceceonccoens 50.00
Rhode Island ...ieieeenceenansnans 55.00
TEXAS v eeeeecesssossscces s e e 55.00
Maryland ....ceeeeeeeenecnnssaccans 60.00
Washington ......ccvieeieencensans 60.00
Michigan ....eeeeeeeiecencsncnnans 60.00
OF@QON v . eevosesssnsocscssoassasconss 60.00
KANSAS teeesceenoscaeasosessssnocea 72.50
OKLahoma +.ueveceecevseecoseecensonse 100.00

Insurance industry representatives have con-
ceded that current price scales for bonds
have been in effect since 1929 in many areas

3. A report on the results of this
guestionnaire was published in Vol. 3, No. 2,
Real Property, ,Probate and Trust Law Journal
(Summer, 1968), at p. 142. References above
are to the answers as tabulated from the re-
turned guestionnaire rather than as summarized
in the published report.
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of the country. It appears that, where
bonds have been required by statute for
generations, local history in each state,
rather than the law of supply and demand,
has controlled prices. It is difficult

to explain the seemingly arbitrary vari-
ation in costs other than as a phenomenon
of forcing a market by statute; certainly,
it cannot be explained if cost is actually
keyed to the services performed, as indus-
try spokesmen have represented.

THE VALUE OF BONDS: PREMIUMS, LOSSES &
PROFITS

Figures on probate bond profits are rather
hard to come by. "Heirs Beware!'" asserts
that "a major proportion of the premium
dollar is spent in checking the administra-
tion of estates to prevent losses;" but
what proportion is actually spent is not
divulged. And what percentage of the total
revenues from bond premiums is actually
paid out to offset losses covered by bonds,
is another subject surety spokesmen have
been less than willing to discuss. They as-
sert that loss ratios are not really rele-
vant, because they do not demonstrate the
value of bonds as deterrents to possible
wrongdoing in the first place. Perhaps for
this reason, insurance industry representa-
tives declined to provide the National Con-
ference of Commissioners on Uniform State
Laws with any figures indicating the rela-
tionship of bond premium revenues to losses
covered by bonds in 1969, when the Commis-
sioners requested them during their consi-
deration of the bond issue.

However, some statistics on Florida's pro-
bate bond experience in 1970, which were
prepared by the Surety Association of Ameri-
ca, recently became available through the
Florida insurance commission. If the Surety
Associations's records are at all represen-—
tative of national revenues, they are re-
vealing indeed. In 1970, all Florida Sure-
ty insurance companies expended only about

% of their total revenues from bond pre-
miums in payments to offset losses caused by
defalcations of administrators; that is,
they paid out only $2,380 to cover direct
losses, while their total premium income
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amounted to $225,386. The 1970 statistics

on executors' bonds also indicate that sure-
ty companies are quite successful in recover-
ing losses they do incur, through subrogation
or other means. In fact, because successful
recoveries of losses from prior years exceeded
current losses in 1970, Florida companies were
able to realize a net return of 102.4% of the
year's premium income on executor's bonds. It
should be noted that the 1970 records do not
show how much, if any, the companies ultimately
recovered from losses paid in 1970.

If the facts sets forth in the foregoing passage are fairly
representative of the total situation, the conclusion seems
irresistible that the cost of bonding overall greatly exceeds
the amounts recovered from the bonding companies in the rela-

tively rare cases of fiduciary misconduct,



c. Arguments For and Against Routine Initial Bonding of

Estate Representatives.

Bonding companies have advanced the argument that the
requirement of bonding tends to keep fiduciaries careful and
honest who might otherwise not be. Since injured creditors,
heirs, and devisees have the same remedies directly against
the wrongdoing fiduciary, absent bond, as a surety after
indemnifying them would have by subrogation, the bonding
companies' érgument based upon a prophylactic effect of bond-
ing must assume that either or both of the following phenomena
occur: (1) that the bonding company, having a deeper pocket
and better legal and accounting resources than the general run
of creditors and potential distributees, is more likely in
practice to discover wrongdoing or to pursue the available
remedies than the creditors and distributees are, or, (2) that
the bonding company engages actively in supervising administra-
tion of estates in which they bear a suretyship liability, with
the result that substandard conduct of estate representatives
is likely to be discovered and corrected earlier than in an
unbonded estate where such supervision is lacking.

If the first of these two propositions is true, no facts
to support it have been reported in any empirical study to date.
Heirs and devisees -- as distinguished from creditors -- might
have some reluctance, as members of the decedent's family, to

pursue after loss another family member who has been estate
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representative, or to carry on the pursuit with the zeal

likely to be shown by a surety company, although the popular
stereotype of families fighting over inheritances may indicate
the contrary, at least in those cases where there is any reason
for dissatisfaction. The proposition is, at best, speculative.
We also have no evidence bearing upon the extent to which the
potential enforcement role of the surety influences estate
representatives in their conduct.

The second proposition -- that the bonding company brings
about superior administration through its supervision of the
personal representative -- is said by the surety companies to
be true, although once again there does not appear to be any
published data tending to establish its truth. One may specu-
late that the degree of care in supervision varies from company
to company or that it varies with the amount of exposure to
liability in particular estates. One would expect most sureties,
as a matter of practical business considerations, to police the
administration of a large estate more carefully than that of a
small one, which is where the mandatory bonding requirement
would have most of its impact. No figures, however, are avail-
able to prove or disprove the bonding companies' hypothesis.

While this lack of data leaves these arguments in a
vulnerable position with respect to their rates, yet to the
extent that sureties do police their bonded estates they perform

a function that may not as a practical matter be performed by
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interested parties before losses have already been incurred.
Some members of the public may have the notion that the pro-
bate court keeps watch over the conduct of the estate repre-
sentatives in detail, calling them to account in every estate,
on the court's own initiative, for misfeasance and wrongful
nonfeasance. In fact, the volume of business in nearly every
probate court makes impossible such detailed supervision on

the court's own initiative. At least after the testacy and
appointment proceedings are completed, in traditional probate
practice and under present Maine law, the court acts only upon
the complaint of persons interested in the estate just as other
courts act upon the complaints of plaintiffs asserting that
they have been injured by the wrongful conduct of defendants.
Generally speaking, it is unrealistic to expect the probate
court, even within its relatively limited sphere of jurisdiction,
to act as investigator and policeman as well as determiner of
status, record-keeper, and adjudicator of disputes.

One can also question why in this particular area of the
law, one should expect less from people's ability to watch out
for their own interests than we generally assume that they can
and ought to do in other areas. One can wonder why the court,
or a surety, should be assigned the role of a super-guardian
in what are actually the affairs of private individuals no more
calling for such extraordinary solicitude than a situation

involving a trustee of an intervivos trust.
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An officer of one of the larger bonding companies in Maine
has estimated, for the Commission's information, that well
over half of the premium dollar for probate bonds is spent
on service; that is, in advising personal representatives
about bookkeeping methods and other procedures for administer-
ing the estate correctly, and in following up on estates to
assure that personal representatives have filed probate and
tax inventories, rendered timely accounts, and otherwise ful-
filled their fiduciary obligations. However, that estimate of
the cost of service is admittedly not based upon a cost-
accounting study. The lack of volume in the estate bonding
business is given by surety companies as a reason for their
inability to come up with hard figures as to the cost of
policing estates, just as it is given to explain the absence
of meaningful classification of risks for the purpose of setting
premiums. The companies assert that loss-ratio figures are
misleading without taking cost of service into account, but
they have produced no data bearing upon the cost of that service.

The Code proponents say that the function of policing
estates should be left to the persons interested in the estate --
heirs, devisees, and creditors -- and that if they are not
vigilant in this respect or do not demand bond, they must
assume any risk of substandard fiduciary misconduct much as
they assume risks in other business affairs where they voluntar-

ily entrust their property to the control of others. Moreover,
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the Code says, in effect, that is their concern, and the risk
is not sufficiently high and the public interest is not
sufficiently engaged for the law to impose the requirement of
obtaining insurance upon them except in certain limited classes
of situations.

To some extent, the question is one not merely of the
actual quantum of risk in a given situation but of the degree
to which estate beneficiaries perceive the very existence of
risk. If it is true, as some assert, that part of the public
erroneously believes probate courts maintain surveillance on
thelr own motion over the behavior of estate fiduciaries, such
a perception may in itself create a lowering of the vigilance
by beneficiaries that could be effective to keep estate repre-
sentatives more careful and honest. Such a perception would
also tend to make those having it less likely to protect their
interests by insisting upon a probate bond. But it should be
emphasized that this characterization of the public's perception,
and any role it may play in how careful people are of their own
interests in probate, is highly speculative. The Code pro-
ponents assume that estate beneficiaries, by and large, can be
trusted to recognize and appraise any danger to their interests
and act appropriately in the circumstances (among other things
by demanding bond); that the exceptional cases do not warrant
the social cost, in premiums and inconvenient delay, of requiring

bonds generally, especially at premium rates the surety companies
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cannot persuasively defend.

What other assumption can, indeed, be made about
adult parties dealing in their own practical affairs. It
hardly seems appropriate to impose on such people a require-
ment that they go to the judge in a formal proceeding, as a
routine matter, in order to establish that they do not want
what most testators and their attorneys regularly judge to
be unnecessary, when the only basis is speculation about
possible services that the surety companies may render to
some speculative extent. It somehow seems that the law should
not be that paternalistic.

The surety companies have another argument to support their
insistence that bonding be required, generally speaking, of
administrators who do not directly offer their own assets as
security and where bonding is not waived by the potential
distributees of the estate. All other arguments aside, they
contend, a person with assets insufficient to meet possible
fiduciary liabilities cannot properly be appointed administrator
of an estate without the’bond as a source of indemnity for
creditors and potential distributees. Even the direct remedies
available to creditors, heirs and devisees in a full-power
probate court would avail them nothing against an execution-proof
administrator. The institution of bonding, the argument goes,
thus permits less wealthy persons to serve as administrators

when they might not otherwise be permitted to do so. The
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difficulty with this argument is that it does not establish
a case for automatic bonding. It leads equally well to an
alternative conclusion; namely, that the register or pro-
bate judge, in exercising discretion whether to require bond
of a particular administrator, ought to take the financial
responsibility of the applicant into account. Indeed, any
interested party (which would probably include the applicant
for appointment) may take care of the situation by providing
for bonding. Furthermore, if this argument of the sureties
is valid, it would seem to apply equally to the many situa-
tions where bond is waived in a will nominating as executor
a person with modest individual assets.

An argument of uncertain strength can be made that to
place upon distributees who are unhappy with the appointment
of a particular administrator because they suspect he will do
a dishonest or incompetent job the burden of demanding that
he obtain bond (as under UPC 3-605) is to require them, in
effect, for their own protection to irritate the administrator
and other potential distributees, perhaps create ill will, and
otherwise exacerbate any pre-existing divisions within the
family of the decedent. If bond were automatically required,
the argument goes, this highlighting of differences would not
occur. At worst, the distributees who wanted the administrator
bonded would merely have to refuse to sign any proffered waiver

of bond (as under 18 M.R.S.A. §1552). Such refusal would not
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amount to so strong a vote of nonconfidence in the administra-
tor as would the affirmative act of demanding bond when bond
is not ordinarily required.

It is hard to judge whether such an argument has much
merit. Proponents of the Code would doubtless consider it
addressed to a nuance that can be properly ignored on the
ground that such situations are outnumbered greatly by the
majority of cases in which the estate is not large and the
distributees are quite willing to trust the proposed adminis-
trator. Why, in other words, reward such timidity at the
cost to the vast majority of persons who do not need the
bonding or who are willing to look out for their own interests?
The proponents of mandatory bonding would probably rejoin that
even in that majority of cases trust in the administrator may
prove to be misplaced because of unexpected negligence,
stupidity, or lack of integrity on the part of the administra-
tor. They would add that, under the Code, mandatory bonding
in the types of situation in controversy becomes even more
desirable than formerly because of the larger authority the
Code vests in personal representatives. This greater authority,
coupled with the possibility that there will be some increase
in do-it~yourself probate under Code arrangements for informal
administration, gives the surety companies an argument that the
need for some form of insurance against fiduciary misconduct

of the administrator becomes greater under the Code than formerly.
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This same rejoinder, however, would once again seem to
apply as well to the intervivos trust situation where there
is independence of administration and no routine require-
ment of bonding.

In surrejoinder, the Code proponents might also assert
that it has never been demonstrated that bonding either makes
administrators more careful or honest or makes trustful dis-
tributees, ignorant of their rights or remedies, more
inquisitive or sophisticated or vigilant. 1In other words,
they might suggest that a distributee inattentive to his own
interests will be no more likely to recognize substandard con-
duct on the part of a bonded personal representative than on
the part of an unbonded one and hence no more likely to notice
that he is entitled to indemnity.

It should be remembered, after all, that indemnification
of a creditor or distributee by the sureties on the bond is
not automatic. There are areas for disagreement about whether
particular fiduciary conduct has been substandard or how much
loss has been incurred as a result. In those areas, the
allegedly aggrieved creditor or distributee will find as much
difficulty in obtaining indemnity from sureties on a bond as
he would have in obtaining redress, absent bond, directly from
the fiduciary. If litigation should become necessary to enforce
his supposed rights, the aggrieved creditor or distributee will

have to bear the credit strain of that litigation.
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d . Evaluation of the Arguments.

From all these competing considerations we have tried
to distill the central issues upon which to determine what
kind of bonding redquirements ought to be imposed by statute
on probate administration. The proponents of the Code seem
to adduce the following arguments:

(1) That the risk of loss to the creditors or bene-
ficiaries has been minimized by the Code system of safeguards
and remedies against substandard fiduciary conduct.

(2) That the majority of estates now affected by man-
datory requirements are "small, intestate and generally
trouble-free estates which do not need, and can least afford,
the 'protection' of probate bonds." The Code proponents
support this argument with data obtained from a study of
estates in Cleveland, Ohio, in 1964-1965, reported in The

Family and Inheritance (New York: Russell Sage Foundation,

1970); and

(3) That the burden is on the surety companies to show
a need for imposing initial bonding in cases where there does
not happen to be a will to waive bond, and that they have not
met that burden.

The Commission is willing to accept the factual results
of the Cleveland study as fairly representative of the situation
in Maine: namely, that the larger estates tend to pass by will,

the smaller by intestacy; that the great majority of wills
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nominate executors and provide that they shall serve with-
out bond; that most intestate estates amount to less than
$20,000 after expenses, allowances and debts are taken care
of; that inheritance by collateral heirs is far less common
than inheritance by spouse or lineal descendants; that, where
spouse and issue survive, wills commonly leave the spouse the
entire estate or, at least, the residuary estate after minor
legacies.

The fact that intestate estates are typically small is
not, however, wholly dispositive of the need for bonding.
If mandatory bonding is really needed as a kind of forced
fidelity insurance, the fact that most estates that would be
protected by it are small ought not to make any difference:
to injured heirs and creditors, the losses would be serious
enough. Moreover, although it is probably true that most

intestate estates are "generally trouble-free," it does not
follow from that hypothesis that faithful performance by
administrators of those estates should not be insured for the
benefit of heirs or creditors who stand to lose substantial
values in the unusual case of fiduciary misconduct.

In the absence of any showing by the surety companies of
loss ratios or any other data scientifically collected and
arranged, bearing upon the relationship of premiums to their

total costs of doing business in probate bonds, the Code pro-

ponents may be correct in their conclusion that surety bond
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premiums are out of line with total default payments plus
other costs. However, the possibility that the surety
companies are making excessive profits from probate bonds
really seems to be a separate issue: better supervision of
surety bond rates may well be in order. But the question of
the need for fidelity insurance can still exist in types of
situations where such insurance would be called for routinely
by good business judgment.

The real issues, in the Commission's view, are

(1) Whether estate administration is, in general,
an appropriate situation for fidelity bonding;

(2) If so, whether that judgment should be imposed
by law on successors whose decedent has either failed to
write a will or failed to write a will which includes a
waiver of bond.

Certainly, where legal arrangements call for individuals
to be entrusted with control of the property of others, some
of those individuals somewhere, sometime, will cause losses
either negligently or dishonestly. At least in the absence of
relevant statistics, the relevance of the size of an estate
to anything but the size of possible losses is speculative;
i.e., we cannot be sure that smaller estates offer more or less
temptation to carelessness or dishonesty than larger ones.
Also, we do not know whether the personal relationship of the

fiduciary to the beneficiaries is relevant to the degree of
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risk, except, of course, to the extent that the fiduciary
is the beneficiary. The surviving spouse, for instance, is
popularly supposed to be less likely than others to defraud
decedent's children, but we do not know this. One would
expect that experience with various factors over a long time
should be reflected in a defensible system of premium rates
if guaranty insurance can be expected to be properly super-
vised by state insurance departments. The bonding companies
assert that the volume of the judicial bonding business is too
small in any one state to serve as a basis for actuaries to
draw up defensible categories for calculating risks and
attaching premium rates to those categories.

By virtue of the above observations, one certainly could
conclude that bonding of individuals in a fiduciary position,
who are handling other persons' money and affairs, is a normal,
conservative business practice, coming within the proper ambit
of the insurance principle; viz., assuring indemnity in case
of a substantial loss caused by an unlikely event through the
payment of a relatively small premium appropriate to the risk
of loss empirically determined. In a number of other matters
we expect fiduciaries to be bonded. Savings banks and trust
companies are required by statute to bond their officers,
employees and agents. Bonding of corporate officers and
employees who handle corporate funds is routine. It is also

true that we do not require the bonding of some other fidu-
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ciaries, perhaps most notably intervivos trusteeS, who are
to a large extent comparable to estate representatives.

The question then presents itself, should bond be gen-
erally required by statute subject to exceptions in particular
types of situations, or should bonding be left to the choice
of those who would be protected by the insurance it affords,
subject to the discretion of the probate court in excusing
it or in requiring it in formal appointment proceedings on a
case-by—-case basis?

If bonding of estate administrators is generally defensible
as a form of fidelity insurance, justifiable as sound business
practice, the gquestion arises, Why should bonding of estate
representatives not be mandatory for all estates, large or
small, testate or intestate, regardless of the relationship of
the representative to the beneficiaries? The answer is com-
pléx.

Traditionally, with few exceptions, American law does not
require private citizens to carry insurance for the benefit of
others even in situations where most reasonable persons would
consider it wise for them to do so. One obvious exception is
automobile liability insurance, where the interests of third
parties is considered great enough in some jurisdictions to

4/

warrant compulsory insurance as a condition to ownership.

4/ Yet even in this area our State does not at this
time compel insurance for all drivers, despite the far greater
impact that car accidents have on third persons who individually
have no control over the insurance decisions of the driver who
may hit them.
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Participation in group hospital or sickness insurance is

often commanded by employers, though not directly required

by law, as a condition of employment, the justification

being the insurer's need for a fair range of risks: if
participation in group plans were left to the option of
employees, the insurer would be subject to adverse self-
selection by insureds, with resultant increase in premiums.

As mentioned above, the law also requires bonding of officers
and employees of savings institutions and trust companies.
This requirement is imposed out of concern for the security of
the savings of thousands of investors, who may otherwise suffer
in case of defalcations.

By comparison to the automobile and financial institution
officers' insurance, an estate administrator's default harms a
limited number of persons who would themselves have the
decision on bonding under the Code, and the need for requiring
bond is Ehus seen as less imperative. In fact, the seriousness
of any risk of loss to heirs or devisees may go down to nearly
zero, practically speaking, as in the case where a decedent with-
out debts devises all his estate to his spouse and names her
executrfgl Except for funeral and administration expenses, the
practical risk of loss through her maladministration seems close
to zero.

Proponents of the Code argue, in effect, that the practical

risk of loss in any informally administered estate is close
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enough to zero to justify requiring bond only where it is
demanded under UPC 3-605. From the bonding companies’

point of view, such an arrangement tends to create an adverse
selection of risks, the demand for bond itself then becoming
a danger signal that some creditor or heir deems the estate
representative unreliable as a fiduciary. Q

If probate bonding were really managed on an actuarial
basis like most insurance, the institutional sureties would
want to mandate bonds for every individual estate representa-
tive, of course, to assure a random selection of risks. Even
the present law denies them that arrangement, however, by per-
mitting executors to serve without bond where the will says
they may, and by allowing even administrators to be excused
from bond if he is the spouse or next of kin and all the
successors apparently believe there is no need for it. 1In
other words, the present system allows for, and surely must to
some extent result in, self-selection to remove low-risk
situations from the range of insured cases.

In their nomination of individual executors, testators
err sometimes in their judgment of integrity or competence.
Though the insurance principle suggests some wisdom in bonding
all executors, a countervailing principle comes into play to
override it; namely, freedom of the testator to have his estate
disposed of as he wishes as long as he does not run afoul of

some overriding public policy. A common attitude seems to be
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that if testator wants his money handled by an unbonded
executor, such a decision is properly one for him to make.
All of the evidence, and the experience of probate practitioners,
points to the fact that this is the choice that is usually made
in testate situations.

Whether freedom of choice by testators is a principle
that comes into play with respect to administrators is another
question, since testators rarely provide that any person
administering the estate shall serve without bond. Under the
priority appointment system provided by the Code, however, it
is more than likely that the person who is appointed in intestacy
would be a person who might well have been nominated executor
had there been a will, given the size of the typical intestate
estate and the likelihood that closeness of family relation-
ship would be a higher priority of choice in small or modest
estates than would the more specialized business or financial
expertise that would be required of an executor handling large
amounts of wealth. In those cases where this would not be done,
or in any case, bond can be demanded automatically without
judicial intervention, and if the representative is not a close
and trusted‘family member, then the alleged timidity about
requesting bond in that kind of sensitive situation should

pose no major obstacle.
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If we conclude that fidelity insurance is a good
business practice to assure indemnification for occasional
but inevitable losses of serious consequence for the par-
ticular individuals who suffer them, are we going to impose
that principle on the estate where the testator has made
a contrary judgment, only allowing an excuse of bond after
a formal hearing before which those with an actual financial
interest, énd who will suffer any losses that might occur,
unanimously join in a written waiver? If the self-selection
of high risks is to be avoided, are we going to avoid it
also in those cases of testamentary waiver or unanimous
waiver of successors in intestacy where we now allow low-risk
cases -- or at least what appear, perhaps mistakenly, to those
involved to be low-risk situations -- to eliminate themselves
from the random selection of risks?

No one, of course, is proposing that the present freedom
to mistakenly waive bond, or to interfere in the random
selection of risks for a viable insurance system be changed.
Yet, the logic of these remaining two principal arguments for
routine bonding would seem to require that. Otherwise, the
selection of the insurable situations, and of which estate
beneficiaries are to receive the insurance protection, would
seem almost to rest on the fortuity of whether or not the
decedent left a will. It would seem that the opportunity to

make a choice on insurance protection without the added delay
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and expense of a judicial proceeding (which the choice in
favor of bond under the Code would not require) should not
depend on that kind of a basis. It would seem that the law
should be more sensitive to the judgment against bonds that
is made in most wills by those who presumably have thought
about it when the law considers whether it should impose
bonds routinely on those who, particularly, have chosen
through informal appointment options to avoid the need to
engage in formal proceedings.

In formal administration proceedings in an intestate
estate the Code leaves bonding to the discretion of the court,
at the time of appointment of the administrator, subject to a
requirement of bond if demand is made under UPC 3-605. The
only guideline the Code sets for the court's exercise of its
discretion is apparently whether a bond is "necessary." Some
objection may be made to the lack of clearer criteria, or more
sophisticated risk classification than exists under the Code.
Yet, the guideline is probably not significantly less meaning-
ful than the present one for excusing bond. While one of the
problems of probate administration in Maine today is the lack
of uniformity among different probate courts within the state
in their procedural requirements, it is not clear whether the
ambiguity of standards for determining informal appointments
when bond is "necessary" would contribute to such disuniformity

or not. One would hope, with some reason, that the basic
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thrust of the Code, and the constant example of unbonded
executors and unbonded informally appointed administrators,
would help to prevent a probate court from converting its
discretionary bonding power into a routine bonding require-
ment in making formal appointments.

Although most of the states which have adopted the Uniform
Probate Code have adopted the Code's position on bonding,
several of these states have inserted routine initial bonding
in their versions of the Code. Of these departures, Arizona
seems to have done the most serious job of attempting to
integrate the non-uniform provisions into the rest of the
statute.

The Arizona statute (Ariz. Rev. Stat. §14-3603) requires
bond unless (1) the will expressly waives the bond, (2) all
of the heirs in intestate cases or all of the devisees under
a will not waiving bond file a written waiver of bond with the
court, (3) the personal representative is a national banking
institution or one of certain other kinds of financial in-
stitutions with specified bona fide certifications, or (4) the
appointment petition alleges that the probate value of the
estate allows summary proceedings under the Arizona equivalent
of UPC 3-1203 and the personal representative is the surviving
spouse or his nominee. Upon petition, the court may require
bond in any of these cases "upon reasonable proof that the

interest of the petitioning person is in danger of being lost
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because of the administration of the estate."

The Commission seriously considered this Arizona
variation as a reasonable compromise among the competing
considerations that have been discussed. One of its
attractions seemed to be its possibly more sophisticated
classification of various risk classifications that might
lead to more realistic classifications of premium rate
experience and rates related more accurately to the costs
of such fidelity insurance. There was also some thought that
the statute might increase the likelihood of uniformity among
the probate courts by circumscribing the courts' discretion
more specifically. On the other hand, the Arizona variant
does not allow for as immediate a provision for bond in the
otherwise excused situations as does the automatic bond pro-
vision (subject to excuse in a subsequent hearing upon petition)
of UPC 3-605. Also, the initial bonding requirement would still
undercut the use of informal proceedings in many cases where
they would be desired because of the narrow limitations of the
excused situations or the added burden of rounding up the
unanimous consent to waiver by all of the apparent successors.

The Commission also considered using the Arizona variation
only in the case of formal appointments, on the theory that such
an approach would give better guidance to the judicial discretion
in the cases where it was particularly called upon to exercise

that discretion regarding bond requirements (formal appointments)
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while not interfering with the use of the informal pro-
ceedings. This approach was ultimately rejected, however,
because the complexity of having the two systems together
seemed to outweigh the speculative advantages that might be
gained, and because it also seemed somewhat difficult to
justify requiring bond automatically in those cases where the
court had itself appointed the representative, without any
waiver provision other than the somewhat narrow ones statu-
torily provided, but automatically excusing initial bonding

for the representative appointed informally.

4. Conclusion. B
Ultimately, it seemed to the Commission, that the Code
system was best. Its basic no initial bond requirement
squared with what the great majority of testators choose them-
selves. It allows the parties interested to easily, effi-
ciently and immediately require bond, without undue solicitude
for those unwilling to look to their own interests in ways
ordinarily required by the law in other areas, and without a
misguided paternalismvadding unwanted burdens on persons for
their own supposed proteétion. The Code, besides in fact
providing for bonding itself for those who want it =~- perhaps
more adedquately than present Maine or Arizona law -- does make
more express provision for opportunities to control and oversee

the administration, as needed, than does Maine law today.

In short, it is clear that the original reason for the
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development of the bonding requirement in probate adminis-
tration -- the weakness of the probate court -- no longer
holds true, and no other reasons appear sufficient for the
law to require for the typically smaller estates a provision

that is usually expressly rejected by those who write wills.

5. Actions on the Bond.

The present Chapter 9 of Title 18 contains the provisions
governing actions brought on the bond of executors and admin-
istrators, as well as other bonds given to the probate judge
insofar as they are applicable and contrary provisions are not
otherwise provided, 18 M.R.S.A. §301. These provisions are
preserved, in amended form, in the Commission's bill as the
proposed Maine Probate Code's Article VIII, Part 3.

Although some of the provisions of the present procedures
on probate bonds would be inapplicable to the bonds of personal
representatives, trustees and conservators under the new pro-
posed Code, it would be necessary to retain many of those pro-
visions in order to avoid disrupting their application to
other kinds of bonds. Therefore, in order to avoid such dis-
ruption, they have been retained except, or as modified, in
two ways: (1) repeal of those provisions that could concern
only probate administration and which are inconsistent with
the new Code, and (2) the amendment of any retained provisions
that are inconsistent with the new Code so that they are

expressly made inapplicable to the situations governed by it
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(see, for e#ample, §§8-301, 8-304, 8-309 and Maine Comment,
and 8—312); Other provisions of Chapter 9 were both con-
sistent with and supplementary to the new Code provisions
and would therefore be retained essentially in their present
form.

One change that is significant in form, although not in
substance, i1s in §401 of Title 18 (MPC 8-309). Actions on
the bond would be brought in the name of the real party in
interest, rather than by naming the Probate Judge as the
nominal plaintiff. As explained in the accompanying Maine
Comment, this would make the procedure consistent with Rule 7
(a) of the Maine Rules of Civil Procedure. This would also
allow the action to be brought in the probate court, which
has primary responsibility for overseeing probate administra-
tion (UPC 3-606 (a) (4)), as well as in the Superior Court
(as at present) under the new Code's provision for concurrent
jurisdiction in non-exclusively probate matters, without the
superficially awkward posture of having the nominal plaintiff

presiding as judge over his own case.
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F. Powers and Duties of the Personal Representative.

1. Duties Generally

One of the crucial underlying provisions of the proposed
code is both the authority and the duty of the personal rep-
resentative to go ahead and administer and distribute the
estate without the direct supervision of the probate court
to the extent possible, subject to thé right of the repre-
sentative to seek judicial instruction when he feels it is
needed, and the right of interested persons to go to court on
any individual question they desire or to request supervised
administration under Part 5 of Article III. This duty and
power to administer independently is expressed primarily
in Section 3-704, and will be discussed in Part F.2 of this
chapter, which focuses on the powers of a personal represent-
ative.

a. Time of Accrual of Duties and Powers

UPC 3-701 establishes that the duties and powers of the
personal representative commence upon his appointment. At
the same time, it affords necessary protections for persons
who act on behalf of the estate pending the appointment of a
personal representative. First, by providing that his author-
ity shall relate back to the moment of the decedent's death,
the beneficial acts of the person who is subsequestnly appoint-
ed to the office of personal representative become valid

through the retroactive effect of appointment, but the section
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does not automatically ratify acts which are found not be be
beneficial to the estate. Second, this section allows the
personal representative to ratify any proper acts of admin-
istration that were undertaken by others prior to his
appointment. In addition, the Code specifically authorizes
the person who is nominated as executor in a will to carry
out the testator's written burial instructions.

The essential features of UPC 3-701, the power of ratifi-
cation and the relation back of appointment, are already
reflected in Maine law. Although a person who intermeddles
with éstate assets before the appointment of a personal rep-
resentative is subject to liability as an executor in his own
wrong under 18 MRSA 1414, the exceptions to this rule would
encompass the same conduct permitted by UPC 3-701. The ab-
sence in UPC 3-701 of any provision for relation back to
ratify acts not beneficial to the estate makes implicit the
liability for non-beneficial acts of anyone who is not then
appointed personal representative, thus paralleling the pro-
vision for such liability now existing in 18 M.R.S.A. §1414.
Maine has long recognized the "relation back" doctrine to
validate legitimate acts of administration that are undertaken
by the personal representative prior to formal appointment.

Gage v. Johnson, 20 Me. 437 (1841); Pinkham v. Grant, 78 Me.

158 (1886). Furthermore, the statue itself expressly relieves

an executer in his own wrong from liability for disbursements



of estate funds that the rightful personal representative would
have had to pay, including funeral expenses. Implicitly, this
provision allows the personal representative to ratify the act
of another that occurred before his appointment.

The UPC's express authorization for a person who is named
executor in a will to carry out the testor's written burial
instructions seems to add little to what is already possible
under UPC 3-701. It does, however, clarify the nominee's
authority to make funef¥al arrangements according to the will
and to compel ratification of such authorized acts in case the
testator's nominee is not appointed to the office of personal
representative.

b. Priority Among Different Letters

UPC 3-702 provides that the first person who obtains appoint-
ment as personal representative has exclusive authority to
administer the estate, subject to thequalification that his
authority may be modified or terminated. In case two sets of
general letters are mistakenly issued, without termination of
the first appointment, the first-appointed personal represent-
ative has priority. Although the acts of the second personal
representative are not void if they were done in good faith
and without notice of the first letters, he can be compelled to
surrender any estate assets that remain in his possession to the

rightful personal representative.

According to UPC 3-702, the exclusive authority of the
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personal representative may be modified or terminated, as
provided elsewhere in the UPC. The Uniform Comment following
this section cites two examples of modification, the appoint-
ment of a co-representative and the appointment of a special
administrator. Co-representatives exercise a joint authority
that is defined in UPC 3-717. The authority of a special
administrator would be limited to the transaction that gave
rise to the need for his appointment. See UPC 3-614(2).
Termination of authorfity, on the other hand, may come about by
any of the events described in UPC 3-610, 611, and 612, e.g.,
the closing of the estate, resignation, removal, or a change
in the decedent's testacy status.

Subject to similar qualifications in the event of modifi-
cation of termination, Maine law is consistent with the UPC in
reposing exclusive authority for administration in the executor

or administrator. See, é.g., McLean v, Weeks, 61 Me. 277 (1870).

The erroneous appointment of more than one personal represent-
ative, however, is a contingency not presently provided for in
Maine. Thus, section 3-702 would provide the explicit clarity
not now present.

c¢. Standard of Care

(1) UPC 3-703(a) designates the personal representative as
a fiduciary who is held to the same standards of care that would
be observed by a prudent person dealing withthe property of

another. Besides this, his duties require him to settle and
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distribute the estate pursuant to the terms of any will and the
requirements of the Code, to do so as expeditiously and effici-
ciently as possible, and to use his powers for the best interests
of the decedent's successors. Other powers and duties of the
personal representative are defined more specifically in the
following sections of the UPC, particularly in 3-715.

The statutory conditions for the executor's and administra-
tor's bonds provide the only general statutory outline of the
fiduciary duties of a personal representative under present
Maine law. These statutes tend to be somewhat more specific
than UPC 3-703(a), which is only a general statement of fidu-
ciary responsibility that overlays other duties expressly
defined elsewhere in the Code. Nevertheless, most of the duties
imposed by the existing bonding statutes (esp. 18 MRSA §§1501,
1554) are substantially specifically incorporated by the UPC
in other sections. Of the four conditions prescribed for the

executor's bond by 18 MRSA §1501, three are carried over into

the Code. First, the executor is required to inventory the

estate within three months. This duty is identical to one imposed
by UPC 3-706. Second, he must administer the decedent's assets
according to law and the will of the testator. As already noted,
UPC 3-~703(a) contains language to the same effect. Third, the
executor must submit an accounting within one year and at any
other times that the court orders him to do so. Under the UPC,

there is no express duty tO render a periodic accounting. How-
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ever, the protection achieved by an accounting requirement is
still at least as effectively achieved under the UPC as under
present Maine law. The duty to account is a prerequisite to
any of the various procedures for closing an estate under

the UPC. See UPC 3-1001, 3-1002, 3-1003 and 3-1204. In ad-
dition, interested parties may request an accounting from the
personal representative, and may petition the court at any
time they feel it is necessary to obtain an order to compel
an accounting. See UPC 3-105.

The fourth bond condition in section 1501, which is also
contained in 18 MRSA §1554, and which is not reflected in the
UPC, is the one which holds an executor liable in treble
damages in certain circumstances for any-damage caused by him
to real estate in a case where the estate is represented to be
insolvent. Of course, the personal representative remains
liable under the Code for injuries to estate assets that are
caused by a breach of his duties. There seems to be no sign-—
ificant reason to give such favored treatment to real estate
and such extreme sanction is not consistent with the UPC's
similar treatment of real and personal property. See e.g.,
UPC 3-101.

In addition, to the foregoing obligations, 18 MRSA §1554

attaches two further conditions to the administrator's bond.

First, Section 1554 requires the administrator to distribute
the balance of any estate assets that remain after the

settlement of accounts to such persons as the judge of probate
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directs, The UPC, of course, provides for distribution with-
out a court decree, except when supervised administration is
called for under Part 5 of Article III. Such provisions of
present Maine law are inconsistent with the concept of in-
formal administration to the extent that they require a court
order in all cases prior to any distribution.

The second obligation specially imposed upon the adminis-
trator under present law is that he surrender his letters of
administration to the probate court in the event that a will
left by the decedent is proved and allowed subsequent to his
appointment. UPC 3-612 similarly provides for this possibi-
lity, except that the first-appointed personal representative
is not divested of his office by a change in testacy status
until someone specifically requests that his authority be
terminated and that he be replaced.

Thus, the fiduciary duties of the personal representative
under the UPC are substantially consistent with present Maine
law except for the treble damage provision for insolvent
estates and the requirement that distribution be exclusively
pursuant to a court decree.. It seems preferable to apply
these duties directly to any personal representative, rather
than to do so in the indirect manner of making them conditions
of the bond.

d. Authorized Acts Subject to Changes in Testacy Status

UPC 3-703(b) absolves the personal representative from
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liability where the acts of administration or distribution in
question were "authorized at the time." Implicitly, this
language refers to conduct that later turns out to have been
"improper," most commonly because of a change in testacy

status. The subsection goes on to identify two specific
instances of conduct that is "authorized at the time" -- actions
that depend for the wvalidity upon informal probate or appointment
proceedings. Such conduct may later turn out to have been
"improper" even through "authorized," because supervening

formal proceedings have established that a different will is
entitled to probate, or that the decedent died testate instead
of intestate. In the case of a testate decedent, an informally
probated will is authority to distribute the estate according

to its terms. As to intestate estates, the informal appointment
of a personal representative gives him full authority to proceed
with distribution according to the laws of intestate succession,
unless the personal representative has notice of some ongoing

or pending proceeding that could lead to the termination of his
appointment or a change in the decedent's testacy status.

The thrust of §3-703(b) is to equalize formal and informal
probate or appointment by protecting the personal representative
when he acts pursuant to authority obtained under Part 3 of
Article III, as well as when he acts without court order as

authorized by UPC 3-704 and other provisions of the UPC. This
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provision is essential if the formal-informal distinction is
to provide effectively alternative procedures, and if
unsupervised administration is adopted. Although informal
proceedings will be desirable in most cases for reasons to be
discussed in Part C of this chapter, informal probate or
appointment can be superseded by a formal proceeding at any
time upto three years after the decedent's death. As a
result, acts that appear to be authorized at the time may
later turn out to have been improper. A personal representa-
tive would be reluctant to distribute an estate pursuant to
informal authority if he were not given the protection pro-
vided by 3-703(b), which assures the personal representative
that he will not be surcharged because of the late appearance
of a different will or a change in the decedent's testacy
status.

It deserves emphasis that 3-703(b) does not protect
a personal representative whose actions were unauthorized at
the time they were committed. In other words, this section
is no defense for mistakes of law or fact, such as distribu-

tion per capita where the will specified per stirpes, or in

case a rightful heir receives the wrong inheritance. It also
should be noted that the actual difference between the effects
of informal and formal probate, and the protection of executors
and administrators under present Maine law, may not be as great

as it might first appear to be, since under present law a later
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discovered will may be probated up to 20 years after the de-
cedent's death and thus change the definition of the "proper"
distribution in the same way that is possible under the UPC.
In such a situation, an executor or administrator adminis-
tering the estate and distributing to heirs and devisees
pursuant to a court order of distribution would presently have
similar protection.

UPC 3-703(c) would give a personal representative appointed
in Maine the same standing to sue and be sued as the decedent
had, both in Maine courts and in the courts of other states.
The Comment states that by granting the personal representative
an = express power to sue in foreign courts, the UPC will elim-
inate many of the present reasons for ancillary administration.
Foreign personal representatives would be granted reciprocal
standing to sue in courts of this state if UPC 4-205 were
enacted.

While subsection (c) of 3-703 and UPC 4-205 are complement-
ary sides of the same coin, the provisions of subsection (c)
do not themselves eliminate the present need for foreign exe-
cutors and administrators to start ancillary administration in
Maine, and in addition purport to authorize Maine personal
representatives to act in other states. Adoption of UPC 4-205
(the coin's other side) would, however, effect a significant
change in Maine law, which requires a foreign personal repre-
sentative to commence ancillary administration before bringing

suit in local courts. Stearns v. Burnham, 5 Me. 261 (1926); Fort
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Fairfield Nash Co. v. Noltemier, 135 Me. 84, 189 A. 415, 108

A.L.R. 1276 (1937). As with ancillary administration general-
ly, the present rule is founded on a desire to protect local
creditors in case the decedent leaves property within the

state out of which their claims might be satisfied. This
provision will be discussed later in this chapter in connection
with UPC Article IV.

e. Information to Heirs and Devisees

UPC 3-705 requires the personal representative to notify
those appearing to be actual or possible heirs and devisees of
his appointment within thirty days of his taking office. Notice
is to be given by ordinary mail and must contain four items
of information; +the name and address of the personal represent-
ative, an indication that notice is being sent to other persons
who have or may have some interest in the estate, a statement
as to whether the personal representative has filed bond, and
the location of the court where estate papers are filed. Notice
may be sent to other persons than those entitled to it under
this section at the discretion of the personal representative.
Failure to comply with these requirements would amount to a
breach of fiduciary duty on the part of the personal represent-
ative, but it would not affect the validity of his appointment,
powers, or duties.

Although UPC 3-705 requires that notice be sent to "heirs

and devisees," it also provides that "the duty does not extend
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to require information to peréons who have been adjudicated
in a prior formal testacy proceeding to have no interest in
the estate."

In this regard, there may be a gap in the language of UPC
3-705, since the notice to others than those whom the person-
nal representative himself believes to be successors, rests
in the requirement of notice to heirs and to devisees under
any will "mentioned in (his) application for appointment."
Thus, while the section provides notice to heirs, whatever
ambiguity may exist as to the testacy status, it would not
seem to provide for notice to devisees under an existing will
which is not the basis of the personal representative's
appointment. See UPC 3-308 (a)(5). This is corrected in
the proposed Code for Maine by inserting "and, in any case
where there has been no formal testacy proceedings, to the
devisees in any purported will whose existence and the names
of the devisees thereunder are known to the personal repre-
sentative."

Subject to the above qualifications, a personal represent-
ative who is proceeding with administration under an informal-
ly probated will is still required to give information of his
appointment to the testator's heirs and devisees under any
other will known to have been left by the testator. This
requirement protects these other parties by providing them with

their first notice of administration under a will that does not



recognize their interests in the estate. The UPC allows
them to initiate formal testacy proceedings at this point in
order to obtain a final adjudication naming the decedent's
successors. By the same token, however, UPC 3-705 would not
require a personal representative who is proceeding under
a formally probated will to inform anyone besides the
devisees under that will of his appointment. In the case of
a formally probated will, heirs and devisees under any other
known will have already received information that their in-
terests are threatened because they must be notified of
the formal probate litigation pursuant to the requirements
of UPC 3-405. The same would be true of a personal representa-
tive proceeding under a formal order of intestacy.

The informational notice of appointment required by the
UPC is more thorough than the analogous provisions of 18
MRSA §203. Whereas the UPC provides for personal notice of
appointment to the decedent's successors, notice by publica-
tion is all that is presently required in Maine. Section
203 does include a provision for such further notice as the
judge may order, however. Beyond this, there are only two
minor differences between UPC 3-705 and the current Maine sec-
tion 203. First, the UPC imposes the duty to notify upon
the personal representative, whereas it is not the responsi-
bility of the register of probate. Second, notice is cur-

rently given within two months of the personal representative's
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appointment and qualification, but the UPC shortens this

period to one month. Although these may be minor details,

the Code's alternatives seem more efficient in both cases, and
are consistent. with the philosophy of simplifying administration
but placing its operation more in the hands of the personal
representative than in the hands of the court officers unless
there is some reason to involve the judicial machinery.

f. Appraisal and Inventory

UPC 3-706, 707, and 708 deal with the personal represent-
ative's duties of inventory and appraisement. For the most
part, they are not appreciably different from the Maine statutes
now in effect, 18 MRSA §§1801-07. UPC 3-706 requires the person-
nal representative to prepare an inventory of the decedent's
property within three months after his appointment. He is to
list each item at its fair market value as of the decedent's
death along with any encumbrance upon the property. A copy of
the imventory must be sent to all interested persons who request
it. At his discretion, the personal representative may also
file the original of the inventory with the court. UPC 3-707
authorizes the personal representative to employ appraisers to
assist him in ascertaining the fair market value of the decedent's
property. Different appraisers may be employed to appraise
different assets, but all of their names are to appear in the
inventory along side of the items they appraised. Finally; UPC
3-708 requires the personal representative to undertake a

supplementary inventory or appraisement if property not included
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in the original inventory turns up, or if the original listed
value or description ofvsome item turns out to be erroneous
or misleading. The personal representative is also directed
to provide appropriate corrections to the inventories he has
already sent out.

The present statutory provisions on inventories differ
significantly from the UPC in only two respects -- the
court's role in the inventory process and the lack of judicial
appointment of appraisers. The present Maine law, 18 MRSA
§1801, requires the executor or administrator to return the
inventory to the court upon oath. Three appraisers must be
appointed and sworn by the court or the register of probate
under 18 MRSA §1802, unless it is shown that one court ap-
pointed appraiser is sufficient. If a supplementary inventory
becomes necessary, 18 MRSA §1805 requires that it shall be
ordered by the Court.

Predictably, the court is conspicuously without an active
supervisory role in the analogous UPC provisions. This
difference accords with the underlying policy of the Code
that the personal representative should generally be inde-
pendent of court supervision in routine matters of adminis-
tration. Inventories and appraisals would almost certainly
proceed more efficiently and with less expense under the
UPC approach. As always, the court would remain accessible if

it became necessary to enforce the personal representative's
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duty to inventory, Just as interested persons may now petition
the court to have the personal representative cited for failure
to inventory (see 18 MRSA §1801), they may proceed with a
variety of remedies under the UPC, including actions for
injunction relief (UPC 3-607) or removal (UPC 3-611).,

Besides eliminating the involvement of the court, the other
difference from the present appraisement statute is that Title
18 MRSA §1802 requires that either one or three appraisers
shall be appointed, depending on the nature of the estate.

UPC 3-707 would leave the matter of how many appraisers should
be employed, if any, up to the personal representative. The
Code's approach appears to allow for more flexibility. If

any losses resulted from the personal representative's failure
to obtain a competent appraisement, he could be held liable for
breach of fiduciary duty under UPC 3-712.

Title 18 MRSA §1804, providing for the inventory and ap-
praisal of choses in action, is without a comparable explicit
provision in the UPC., It is unclear whether UPC 3-706 encom-
passes choses in action because it specifies only that the
inventory shall include "property owned by the decedent at the
time of his death," to be appraised at its fair market wvalue
less encumbrances. The present statute specifically instructs
the executor or administrator to inventory "credits of the
deceased and rights to personal property not in possession,"

listing the amount due, the name of the debtor, and the nature
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of the obligation. These items are to be appraised at the

amounts that would be realized upon judgment, "exclusive of
expenses and risk of settlement or collection." The Commission
has included these provisions for express inclusion of the dece-
dent's choses in action in the inventory by adding the following
sentence to UPC 3-706: "The inventory shall also include a sched-
ule of credits of the decedent, with the names of the obligors,
the amounts due, a description of the nature of the obligation,
and the amount of all such credits, exclusive of expenses and
risk of settlement or collection."

In some cases, the inventory will contain information that
warrants the posting of additional bond by the personal rep-
resentative. If so, 18 MRSA §1807 now provides that the judge
may require the executor or administrator to increase the
émount for which he is bonded. Under the same circumstances,
an interested party may petition the court under UPC 3-604 for
a similar order.

Another existing inventory statute, 18 MRSA §1806, design-
ates four categories of property that may be omitted from the
estate inventory. These items are the apparel of the widow
and children, the apparel of the deceased, articles consumed
before appraisal if less than $50.00 value, and life insur-
ance proceeds. The UPC provides an adequate replacement for

the first three of these provisions in its "exempt property"
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section, UPC 2-402, and UPC 6-201 establishes that life in-
surance proceeds would ordinarily continue to be regarded
as non-estate assets if the Code is adopted.

The optional, rather than mandated, filing of the in-
ventory with the court is a furtherance of the policy of
protecting the privacy of the decedent and his beneficiaries.

g. Possession of the Estate

UPC 3-709 establishes the personal representative's right
to possession and control of the decedent's property. Accord-
ingly, the personal representative is empowered to bring
actions to recover possession and determine title. Once
property is in his possession, it is the duty of the personal
representative to safeguard and preserve it. He may allow
presumptive distributees to have possession of the real
estate or tangible personal property to which they may ulti-
mately be entitled; but they must surrender the property to
the personal representative if it becomes necessary for pur-
poses of administration.

Except insofar as the UPC does not distinguish between
real and personal property, the provisions of UPC 3-709 are
already part of the probate law of Maine. A person who with-
holds a decedent's property from the executor or administrator
incurs liability as an executor in his own wrong under 18 MRSA

§1414. If the executor or administrator entrusts estate



- 260 -

property to anyone else, that person remains accountable for
it through the citation procedure described in 18 MRSA §1752.
It has been held that where an executor leaves the decedent's
personal estate in the hands of the residuary legatee, the
latter is merely a bailee of the executor, who can maintain
an action to recover the property any time before administra-

tion is completed. Carlisle v. Burley, 3 Me. 250 (1825)

UPC 3-709 would change Maine law to the extent that it
empowers a personal representative to bring actions to deter-
mine title to real estate. Traditionally, Maine has fol-
lowed the common law rule that a decedent's real estate de-
scends immediately to his heirs or devisees. Title to per-
sonal property, on the other hand, vests in the executor or
administrator until it is distributed. Thus, a decedent's
property is subject to administration only if special pro-
vision has been made by will or in the event that it is
needed to satisfy claims against the estate. As a result,
only heirs and devisees ordinarily have standing to bring

actions involving a decedent's real estate, Crocker v,.

Smith, 32 Me. 244 (1950); Averill v. Cone, 129 Me, 9, 149 A,

297 (1930).
This situation would be changed by the Code proposed
for Maine. UPC 3-101 eliminates the traditional distinction

between the treatment of real and personal property. Thus,
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under UPC 3-709, the personal representative has standing to
bring actions for possession without regard to whether the
property involved is realty or personalty and without re-
gard to the fact that title to both realty and personalty

is in the decedent's successors. See UPC 3-101. (Note:

The reference to "section 3-712" in the second sentence of
the official Uniform Comment to §3-709 should read "section
3-711.")

The Uniform Comment following UPC 3-709 refers to a pos-
sible problem in some states regarding the administration of
partnership assets and recommends adoption of the Uniform
Partnership Act. Maine, however, has already adopted this
legislation. Section 37 of that Act, authorizing the sur-
viving partner to wind up the partnership, appears at 31 M.R.S.A.
§317 (1978 Supp.)

2., Powers of the Personal Representative

a. The Duty and Power to Proceed Without Court Order.

A major reform of the UPC is to provide authority for the
personal representative to act without constant court super-
vision. Thus, UPC 3-704 provides that the personal represen-—
tative's authority in settling and distributing the estate is
not ordinarily dependent on any "adjudication, order, or direc-
tion of the court." The section also imposes an express duty
on the personal representative to "proceed expeditiously" with

settlement and distribution -- a duty which
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would be enforceable in a judicial proceeding brought by an
interested party. Section 3-704 also provides that the
personal representative may invoke the court's jurisdiction
in case a question arises in which he needs judicial guidance
or in which he feels a formal adjudication would be desirable
for other reasons. Other interested parties are given a
similar right to institute court proceedings under UPC 3-105.
An exception to the general rule of unsupervised administration
is made in the case of a "supervised administration" as des-
cribed in Part 5 of Article III. Available only upon request,
supervised administration involves court supervision and
approval of the entire administration and distribution of

an estate.

The executor or administrator under present Maine law
generally may proceed without court order in paying the costs
of administration, taxes, debts of the estate, and specific
bequests of personal property and pecuniary legacies of a
specified amount -- all of which are considered to be "claims"

against the estate. Hanscom v. Marston, 82 Me. 288 (1890);

Mudgett's Appeal, 105 Me. 387 (1909); 18 MRSA §1416. Once

these "claims" are paid and accounted for to the court, the

court determines in an order how the remaining assets will be
distributed -~ including those going to the residuary legatees
and devisees, to other legatees and devisees, and to heirs of

any intestate property. 18 MRSA §2351. Since these distribu-
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tions are not ‘“claims“ against the estate, the executor or
administrator can distribute them only pursuant to the court's
order if he is to be officially protected in his distribu-

tion. Hanscom v. Marston, supra.

In addition, under present Maine laws court adjudication
is now statutorily required in order to have an inventory or
accounting approved (18 MRSA §§1501, 1551) to obtain license
to sell real estate (18 MRSA §2051), or to distribute intes-
tate assets (18 MRSA §1551). On the other hand, there are
also times when a personal representative wants to secure the
protection of a probate court decree even though he is free
to act without it. For example, he may obtain a license to
sell personal property that belonged to the decedent (19 MRSA
§1852), and thus protect himself from surcharge in the event
of a loss to the estate.

The court's involvement in the settlement and distribu-
tion of an estate under the propvosed Code would become option-
al at all stages of administration, including those in which
it is now mandatory. The court's imprimatur would be sought
only when it was thought by the personal representative or
by some interested person to be desirable or especially nec-
essary for some reason. By the use of occasional rather than
routine court proceedings, the court's involvement in admin-
istration would be tailored to the needs of each particular

estate.
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b. Power to Avoid Transfers

If a decedent has made a transfer of his property that is
void or voidable as against his creditors, UPC 3-710 gives the
personal representative the exclusive right to recover so much
of the property as is necessary for the payment of the dece-
dent's unsecured debts. Neither this section nor any other in
the UPC is meant to affect the substantive law governing
creditors' rights in relation to non-testamentary transfers.
See UPC 6-201.

In Maine, standing to bring actions to rescind intervivos
transfers that are void as against a decedent's creditors
is already restricted to the executor or administrator. The
rule assures a fair distribution of assets among all bona fide
claimants and also shields the transferee from a multiplicity

of suits brought by individual creditors. McLean v. Weeks,

61 Me. 277 (1970); 65 Me. 419 (1976). As noted in Part F.

e. g. of this chapter however, land is not presently subject
to administration unless its sale is necessary to satisfy
creditors' claims. Thus, where real estate has been fraud-
ulently conveyed, the executor or administrator must obtain
a license to sell it before proceeding against the decedent's

transferee. 18 MRSA §2059; Crocker v. Smith, 32 Me. 244 (1850).

The UPC would do away with this procedure. The Code recognizes

no distinction between real and personal property (UPC 3-101),
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nor does it require the personal representative to obtain a
license from the court before he can convey real estate
(uPc 3-715 (6) (23)).

The last sentence of section 3-710 of the proposed Maine
code is an addition to the original UPC version and was sug-
gested by the form of the enactment of this section in some
other states. That sentence provides that the personal
representative is not required to pursue property of the
decedent that was transferred in a manner that made it void
against creditors, unless the creditors requested such action
and bore the expenses of any litigation. Upon further con-
sideration, this seems to be a desirable refinement of the
UPC section since it is the creditors who would both benefit
by the action and who would have had to bear the costs of the
litigation involved in pursuing such property had the decedent
lived. See Comment, "Articles II and III of the Uniform
Probate Code as Enacted in Utah," 1976 Brigham Young U.L.
Rev. 425, at 450.

c. Transactions Expressly Authorized

UPC 3-715 sets forth a wide variety of transactions in
which the personal representative is specifically authorized

to engage.
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Since the UPC proceeds on the assumption of full discretion
in the personal representative to administer the estate with
judicial intervention and supervision only when and where it
is needed, the primary purpose of the enumeration in this
section is to clearly establish some transactions about
which doubt might otherwise be raised, and to specifically
define and limit particular transactions.

In considering each authorized transaction, however, it is
important to note that the entire enumeration is qualified by
the opening language of the section. The fact that a parti-
cular transaction is included within the subsections of 3-
715 does not necessarily mean that the personal representa-
tive has unchecked authority to engage in that transaction
under all circumstances. He is, of course, subject to any
court orders. The will can define the authority in more lim-
ited or more expansive ways than is done by 3-715. But be-
yond that, the enumerated transactions in which the personal
representative may properly engage are also limited by his
overall duty to administer the estate as a fiduciary for the
benefit of all interested persons, by the nature of the func-
tions of his office as representative of a decedent's estate,
and by 3-715's provision that the transactions are authorized
for a personal representative "acting reasonably for the

benefit of the interested persons." In the context of these
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explicit and implicit limitations, he is of course bound to
exercise his discretion and engage in these transactions only
within the limits of the other provisions of the UPC.

i. Power Over Real Estate

As already indicated, the UPC changes the substantive law
that currently governs the personal representative's powers
over real estate. Under present law, land is less subject
to administration than personalty, since title to land
descends directly to the decedent's heirs or devisees. There
are two major exceptions to this practice. First, the sale
of land or some interest in land may be necessary to pay
claims against the estate and/or costs of administration.

If so, the executor or administrator may apply to the probate

court for a license to sell his decedent's real estate and then

use the proceeds of the sale to meet these expenses. 18 MRSA
§2051. Second, the will may contain a power to sell real es-
tate. Express testamentary authori%ations consist of either

a naked power to sell or a power coupled with an interest,

David v. Scavone, 149 Me. 189, 100 A. 2d 425 (1953); Bradt v.

Hodgdon, 94 Me. 559, 48 A. 179 (1901). The latter is an
express devise to the executor himself, coupled with a di-
rection to sell the real estate and use the proceeds for some
specified purpose. The naked power to sell usually grants the
executor a power to sell at his own discretion and is not

accompanied by a devise. Thus, title to the realty ordinarily



- 268 -

passes to the residuary legatee upon the testator's death,
subject to divestment when and if the executor exercises his
power. The only other currently available means for a per-
sonal representative to gain control of real estate is
when the real estate is held as a mortgage or taken on exe-
cution. A mortgage that belongs to a decedent is treated
as personal property in Maine and devolves upon his death to
his executor or administrator. 18 MRSA §951. TIf the
personal representative subsequently forecloses on the mort-
gagor, title to the real estate at that point descends to
heirs and devisees.

The elimination of the difference between the treatment
of realty and personalty under the UPC naturally results
in some increase in the power of the personal representa-
tive +to deal with realty, and this chaﬁée is reflectéd in
UPC 3-715. Previously, the personal representative's powers
over realty were exercisable only on the testator's express
or implied direction, or by order of the court. This change
must be kept in mind while reading UPC 3-715. It should also
be noted that although the UPC does not recognize the exalted
status that land enjoys at common law, a decedent's real
estate is no less protected under the Code than other prop-
erty is. Interested persons may, if they wish, invoke the

court's jurisdiction to obtain judicial review of any action
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taken by the personal representative with respect to real

estate or any other asset. UPC 3-105. Injunctive relief in
particular instances, or general supervision of administration
is available. UPC 3-607, 3-501 and 3-502. Moreover, UPC 3-906
adopts an official preference for distribution of the estate in
kind, thus imposing a duty on the personal representative to
preserve real property in that form unless there is a genuine
need to liquidate it for some purpose. This duty overlays many
of the expanded powers over real estate that UPC 3-715 otherwise
gives to the personal representative.

UPC 3~715(6) and (23): The Power to Sell Real Estate.

Under present law, unless he has the authority under the will,
a personal representative must obtain a license from the
probate court before he can sell real estate. 2An elaborate
statutory scheme governs the issuance of licenses. Sales

are not supposed to be licensed indiscriminately, and 18 MRSA
§2051 defines the specific circumstances under which licenses
are available. Probably the most common situation in which

an executor or administrator is licensed to sell real estate
is when it is necessary to satisfy creditors' claims or to pay
the costs of administration. 18 MRSA §2051(1). Only so much
real estate may be sold as is necessary to meet these expenses,

unless depreciation of the residue can only be avoided by selling
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a greater amount. 18 MRSA §2051(3). A license cannot be
granted until after notice has been given to all interested
persons+18 MRSA §2052), any of whom may block the sale by
posting bond for the amount needed by the personal repre-
sentative in order to pay off claims and expenses (18 MRSA
§2053). Besides land that belonged to the decedent at his
death, lands that he conveyed fraudulently as against credi-
tors are also liable to sale (18 MRSA §2059), as well as
lands taken by the personal representative through execution
or foreclosure (18 MRSA §§952, 2051(8)). Once he is licensed,
the executor or administrator is required to post additional
bond before carrying out the sale. 18 MRSA §§2101, 2102.
All sales must be by public auction unless the court permits
otherwise. 18 MRSA §§2201, 2202. If the personal representa-
tive  has complied with licenSe, bond, and notiée requirements,
a good faith purchaser is protected as against all claiming
under the decedent after the deed has been recorded. 18 MRSA
§2252. The sale is also valid as against all who claim title
adversely to the decedent after the deed has been recorded,.
18 MRSA §2253. Any interested person who is injured by the
sale as a result of negligence or misconduct on the part of
the personal representative has recourse against him in a civil
action. on the probate bond. 18 MRSA §2062.

UPC 3-715(6) and (23) would eliminate these procedures

entirely. The UPC authorizes the personal representative to
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sell land for cash or credit, with or without security, at
public or private sale. The court plays no role in the sale
unless an interested party commences litigation specifically
in order to obtain court intervention.

This reform is certainly in keeping with the UPC's
policy of eliminating the court's unnecessary involvement
in administration. To continue to require a license where
sales of real estate are concerned would also be inconsistent
with UPC 3-101, which abolishes the distinction between the
treatment of real and personal property.l Licensing is
equally incompatible with many of the general powers given
to the personal representative in previously considered
sections (3-704, 3-709 and 3-711). Insofar as the license
to sell real estate is supposed to protect the decedent's
successors' interests in his land, it is adegquately replaced
by other safeguards in the UPC that have already been men-
tioned. See UPC 3-105,3-607, and 3-906.

The need to amend certain sections of the inheritance tax

statutes in connection with this change is discussed in Chapter

Although it is ptesently possible to obtain a license to
sell personal property, such licenses are only for the protec-
tion of the personal representative, 18 MRSA §1852. They are
not necessary to the validity of the sale, as is the case
for real estate. 18 MRSA §§2252,2253,



- 272 -

Seven (7) of this study.

UPC 3-715(6): The Power to Partition Real Estate.

Like sales of real estate, probate-related partition actions
are currently regulated by an extensive statutory scheme which
provides that the probate court may partition a decedent's
real estate upon the petition of any of his successors. Its
jurisdiction is limited, however, to cases in which the correct
apportionment 1is either not in dispute or not open to
doubt. Otherwise, a partition action is properly brought in
the Superior Court where it may be tried before a jury. 18 MRSA
§1951. The probate court procedure calls for the appointment
of three sworn commissioners who must later submit a plan for
partition that may or may not be approved by the court.
18 MRSA §§2001-2003. 1In cases where an equal division is
impossible, the probate court may assign the entire parcel of
real estate to one of its owners after he has paid the others
a sum that will justly compensate them for their losses. 1In
making the assignment, "males shall be preferred to females
and elder to the younger children of the same sex." 18 MRSA
§1953, Reversions and remainders that have not yet vested in
possession are also subject to partition. 18 MRSA §1952.

UPC 3-715(6) gives the personal representative authority
to partition . any estate asset, including real estate, without

involving the court in the process. Furthermore, UPC 3-715(8)
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explicitly authorizes the personal representative to adjust
any unequal division by giving or receiving consideration.
Of course, if any of the decedent's successors so desired,
they could take the matter out of the hands of the personal
representative by commencing a formal proceeding to obtain
a judicial partition. UPC 3-105, 3-607. Alternatively,
dissatisfied successors could bring an action to obtain
court review after the personal representative has made

the initial partition.

The present statutes specially provide for cases in which
an heir, devisee, or surviving spouse has conveyed his interest
in the decedent's real estate to a third party, and also for
cases in which the successor's creditors have attached his
interest. 18 MRSA §§1954, 1955. Any such successors
to the interests of heirs, devisees, and spouses are allowed
to assert their claims in the event of a partition. Under
the UPC, no express provision is made for these parties.
However, the Code's definition of "interested party" clearly
gives them standing to challenge the personal representative's
partition if they wish to do so. See UPC 1-201(20). They
would also be entitled to notice of any formal judicial
proceedings regarding a partition. UPC 1-403(1).

The UPC does not retain the present procedure for partitions

by commissioners. However, if the personal representative
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needs expert help in effecting a fair division of the dece-
dent's real estate, he is authorized to employ qualified
persons to assist him. UPC 3-715(20).

Thus, when the need arises to partitiomm a decedent's
real estate, the UPC brings the proceedings out of the
courtroom and puts them under the control of the personal
representative. In doing so, the Code preserves all existing
safeguards to the parties' various interests.

UPC 3-715(6) and (7): The Power to Improve Real Prop-

erty. Subsection (7) authorizes the personal representative
to make any sort of improvements to real estate in the way

of structures, including the repair or demolition of existing
buildings and the erection of new ones. Although no Maine
law has been found on this specific point, an executor or
administrator would lack any such authority under present

law unless it was expressly given to him under a will. C£.

In re Estate of Paradis, 134 Me. 333, 186 A. 672 (1936)

(administrator's claim for janitorial services disallowed).

As it has already been explained, a personal representative
ordinarily has nothing to do with his decedent's real estate.
Of course, the personal representative may sometimes derive by
implication the power to improve property. If, for instance,
he is authorized by the will to carry on the testator's

business, or if he does so pursuant to a court order, he nec-

essarily.controls any real estate belong to the business and
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the structures that are upon it. Even then, however, UPC
3-715(6) and (7) make more clear than does present Maine law
that the personal representative has the powers necessary

to deal with the realty that his duties entrust to his

responsibility.
UPC 3-715(6) and (8): General Powers to Manage Real
Estate., Subsection (8) grants the personal representative

four broad powers over real estate, none of which has any
express counterpart under existing law. First, he may sub-
divide and develop. Second, he can adjust boundaries and

make or remake plots. Third, by giving or receiving con-
sideration, he can make up the difference between the par-
ties when the land they receive after partition or exchange is
unequal in value. Finally, the personal representative may
dedicate land to public use; and in the case of easements

for public use, he may do so without consideration. While
some of these transactions may seem to be unlikely activities
for a personal representative whose primary duty is to wind up
and distribute the decedent's estate, this subsection makes
clear that he has authority in the area. Of course, these
powers can be exercised only within the limitations of the
first paragraph of 3-715 -- "reasonably for the benefit of the
interested persons.”

UPC 3-715(9) and (23): The Power to Lease Real Estate.
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Subsections (9) and (23) authorize the personal representative
to enter into any lease as either lessor or lessee, including
leases that extend beyond the period of administration. Under
existing Maine law, and subject as always to any express pro-
vision in a will, an executor or administrator must obtain a
license from the probate court and follow the same procedures
applicable to sales of real estate before he can lease land
that belongs to the estate. 18 MRSA §2051. If the executor or
administrator wants to lease property as a lessee, his author-
ity to do so under present law is probably dependent on
express or implied authority under the will, or on an implied
power pursuant to a court order to operate the decedent's
business. See 18 MRSA §1403. However, no law that directly
addresses this question has been found.

UPC 3-715(10): Power to Lease Mining Rights, Etc. Subsec-

tion (10) of UPC 3-715 authorizes the personal representative
to lease or sell rights to explore and to extract natural
resources. This section has no express counterpart in
existing law, but the personal representative would not now
have such authority unless he had a power under the will or a
license from the probate court under 18 MRSA §2051.

UPC 3-715(18): Power to Pay Taxes on Real Estate. Although

taxes on real estate will ordinarily be the responsibility of

the heir or devisee to whom the real estate has descended, and
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who will ultimately be responsible for them for the period
during which he has had possession even if the personal
representative has initially paid the taxes, subsection (18)
gives the personal representative express authority to pay
such taxes when appropriate as part of his responsibilities
to administer. In addition, it should be remembered that
UPC 3-709, which gives the personal representative author-
ity to possess property needed for the purposes of admini-
stration, also provides that he shall pay the taxes on it
for the period of his possession.

- Under present Maine law, although taxes on a decedent's
real estate may be assessed to his executor or administrator,
they may alternately be charged to heirs or devisees; and in
any case, they must be charged to heirs or devisees once
the tax assessor has received notice of their identities
and any division of the real estate among them. 36 MRSA
§559. Moreover, the Supreme Judicial Court has held that
an administrator's claim for real property taxes must be
disallowed unless the taxes were actually assessed to him.

In re Estate of Paradis, 134 Me. 333, 186 A. 672 (1936).

The personal representative's responsibility for taxes may
also result from an agreement among the heirs or devisees that
he should collect rents and profits, to which they would

ordinarily be entitled and out of which taxes are payable.
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Parais, supra. Presently, the only other time that an exe-

cutor or administrator would pay taxes on real estate is
if land has been devised to him in accordance with a
power to sell,

Thus there appears to be no significant substantive
difference between current Maine law and this aspect of
UPC 3-715 (18), except that the UPC clarifies the authority
of the personal representative to pay such taxes when in the
interest of the estate, and would change present Maine law
to make clear that he would be reimbursed from the share
of any heirs of devisees in possession of the land for which
he properly made any such payment.

UPC 3-715(22): Power to Prosecute and Defend Real

Actions. Subsection (22) of UPC 3-715 authorizes the personal
representative to prosecute and defend claims on behalf of

the estate, and undoubtedly this power extends to actions

of any sort involving land. The Code departs from present
Maine law in granting the personal representative standing

to sue and be sued in real actions. Averill v. Cone, 129 Me,

9, 149 A. 297 (1930) (administrator cannot maintain a bill
to compel the reconveyance of land on behalf of his intes-—

tate); Berry v. Whitaker, 58 Me. 422 (1870) (administratix

cannot prosecute a writ: of review involving a real action);

Richardson v. Woodbury, 43 Me. 206 (1857) (action to obtain

release of title to real estate under equitable mortgage

dismissed because improperly brought against executor);
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Crocker v. Smith, 32 Me. 244 (1850) (administrator cannot compel

reconveyance of real estate transferred by decedent without
consideration unless he obtains license to sell from probate

court); Brown and Appleton v. Strickland, 32 Me. 174 (1850)

(administrator de bonis non cannot maintain a real action).

The present law is, of course, founded on the common law doc-
trine that a decedent's land does not ordinarily come under the
control of his executor or administrator. A statutory exception
to the rule against a personal representative's power to bring
real actions has long existed for actions to redeem mortgaged
real estate. Under 14 M.R.S.A. §6303, an action for redemption
may be commenced and prosecuted by the decedent's executor or
administrator as well as his heirs or devisees. Under UPC 3-715,
such actions would be brought by the personal representative
dnly, at least until the property has been distributed.

UPC 3-715(23): Power to Mortgage Real Estate. Subsection

(23) of UPC 3-715 grants the personal“representative the power
to mortgage real estate. Under present law, the executor or
administrator cannot encumber his decedent's land with a mort-
gage unless he obtains a license from the probate court, just as
if he were going to sell or lease it. 18 M.R.S.A. §2051. The
same considerations that recommend abolition of the licensing
requirement where sales of real estate are concerned apply
equally to mortgages. Traditionally, the personal representa-
tive has had the power to pledge his decedent's personal prop-

erty as security for loans. Carter v. Manufacturers' National

Bank of Lewiston, 71 Me. 447 (1880). The Uniform Probate Code

would simply extend this authority to include the power to
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encumber real estate as well.

ii. Other Express Powers

UPC 3-715(1). 1In authorizing the personal representative

to retain assets pending distribution or liquidation, UPC 3-
715(1) is merely declaratory of existing law. This subsection
also expressly allows the personal representative to retain
assets in which he is personally interested or which are improper
for trust investment. In managing such assets, the personal
representative would of course be governed by his obligations

as a fiduciary (UPC 3-703(a)), and any transactions involving

a substantial conflict of interest on his part as a result of

his intention of such assets may be voidable by interested per-
sons under UPC 3-713. This section should not be interpreted

as license to retain assets that would be improper for trust
investment where the personal representative is acting as a
trustee distributee. No existing Maine law can be found that is
either consistent with or contrary to UPC 3-715(1l). However, the
subsection is consistent with the authority needed to administer
the estate, and with general legal principles when read within
the context of the opening language of 3-715 and other provisions
of the Uniform Probate Code.

UPC 3-715(2). Subsection (2) authorizes the personal rep-

resentative to receive assets from fiduciaries and other sources.
This would appear to be a statement of the obvious, although
no Maine law that expressly covers this point has been found.

Cf. Storer v. Blake, 31 Me. 289 (1850) (where intestate pre-

deceased his heir, the inheritance does not lapse but is payable

to the deceased heir's administrator).
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UPC 3-715(3). 1In authorizing the personal representative

to perform, compromise, or renounce contract obligations entered
into by the decedent and still binding on the estate, subsection
(3) only makes explicit the full authority already implicit
in 18 M.R.S.A. §2501 (1976 Supp.), which provides that any civil
action that survives the death of the decedent may be pros-
ecuted by or against his executor or administrator. Cf. UPC
3-715(22). As the Uniform Comment following UPC 3-715 points
out, the subsection is only meant "to give the personal repre-
sentative who is obligated to carry out a decedent's contracts
the same alternatives in regard to the contractual duties which
the decedent had prior to his death." Subsection (3) goes on
to suggest two possible means of performance where enforceable
contracts to convey land are concerned (although it expressly
leaves open "other possible courses of action."). First, after
execution and delivery of the deed, the personal representative
may himself accept the purchaser's consideration, either in the
form of cash or in a note secured by a mortgage. Second, the
personal representative may make delivery in -escrow, specifying
by escrow agreement that the consideration should be paid di-
rectly to the decedent's successors.

Insofar as the Uniform Probate Code provides specially
for enforceable contracts to convey real estate, it changes some
of the law presently found at 33 M.R.S.A. §§2-8. Currently,
it is not possible for an executor or administrator to perform
his decedent's contracts to convey land except pursuant to a
court order. The statutes set out procedures for obtaining

specific performance.
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Sections 6-8 of Title 33 would be subsumed within the
powers of the personal representative under section 3-715(3) of
the proposed Code for Maine. Sections 2-5, however, would
still have a role to play in providing for enforcemént of land
sale contracts after the death of the seller or purchaser, but
would need some revision in order to accomodate 'them to the new
Code's policy of channeling estate adjudication through the
hands of the personal representative when one has been appointed.
See UPC 3-709 and 3-711. Thus, those sections would be amended
in the Commission's bill to provide for suits by or against the
personal representative except in cases where no administration
has been commenced, in which case the suits may be brought by
or against the successor to the decedent's interest in the
particular property that is subject to the contract. 33 M.R.S.A.
§§ 6-8 would be repealed.

UPC 3-715(4). Subsection (4) authorizes the personal rep-

resentative to satisfy the decedent's written charitable pledges
if he believes that the decedent would have wanted him to do so
under the circumstances. The personal representative may pay
unenforceable pledges as well as those that constitute binding
contracts. The result is that any written charitable pledge

may be given the effect of a testamentary instrument at the dis-
cretion of the personal representative. Although no Maine cases
have been found that cover this question, it is likely that sub-
section (4) goes beyond the limits of what the common law prin-
ciples developed under the wills acts would allow. New Mexico
omitted subsection (4) from its version of the Uniform Probate

Code. See N.M. Stat. Ann. §32A-3-715.
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Although subsection (4)'s authorization to pay unenforce-
able charitable pledges may go beyond the wills act's principles
and raise problems for the personal representative in deter-
mining whether "the decedent would have wanted the pledges com-

' no serious objection to such

pleted under the circumstances,'
provision would seem to exist. It is keyed to the decedent's
intent, to be determined and carried out by one who in most cases
would have been close to him. Any action may, of course, be
challenged under UPC 3-607, or at the closing of the estate under
UPC 3-1001 through 1003; and the personal representative may
seek judicial guidance and protection under UPC 3-704 if he feels

the need for it.

UPC 3-715(5). Subsection (5) authorizes the personal rep-

resentative: to make prudent investments with liquid assets that
are not yet ready for ultimate disposition. Presently, this
power and duty is implicit in ‘the fiduciary character of the
personal representative's office. Of course, the investment
power of a personal representative is a function of his duty to
preserve estate assets; he is not under the trustee's obligation
to make the entire corpus generate a high rate of return. As
the Supreme Judicial Court has stated, his duty "is to regard
the safety of the fund as paramount to any rate of income. He
has no occasion to make any profit for the estate, other than

that obtainable from the highest security." Hanscom v. Marston,

82 Me. 288, 19 A. 460 (1890).
Although subsection (5) allows the personal representative
to invest liquid assets obtained from the sale of other assets,

he remains under a general obligation to distribute the estate
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in kind unless the decedent has indicated a contrary intention

in his will. See UPC 3-906(a). Thus, it would be improper

for the personal representative to sell tangible personal property
or real estate for no other reason than to obtain funds for
investment.

UPC 3-715(6). Subsection (6) gives the personal repre-

sentative complete power over the acquisition, management, and
disposition of estate assets. As has already been pointed out,
insofar as this power extends to real estate the Uniform Probate
Code significantly changes present Maine law. The executor

or administrator has always had absolute power over his decedent's
personal property, however, so this subsection makes no departure
from current law where personalty is concerned. Although it is
now possible to obtain a court-issued license to sell personal
property under 18 M.R.S.A. §1852, such licenses are not necessary
to the validity of a sale as they are in the case of real estate.
Rather, they are available for the protection of the executor

or administrator in case he anticipates a challenge from the
residuary legatee to the sales price he has managed to obtain.

Compare Chase v. Bradley, 26 Me. 531 (1847); Gilman v. Healy, 55

Me. 120 (1868).

UPC 3-715(11). Subsection (11) allows the personal repre-

sentative to abandon property that is valueless or so encumbered
that it is no longer of benefit to the estate. Present probate
law makes no provision for worthless property. An executor or
administrator probably could not divest the estate encumbered
land, however, because licenses to sell real estate are not avail-

able for this purpose. 18 M.R.S.A. §2051.
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Although the personal representative's power over per-
sonalty is not so restricted, he would also run a considerable
risk in abandoning such property without judicial approval, al-
though the argument could be made that he is under an obligation
to dispose of valueless assets that are actually depleting the
estate because of the cost of maintaining them, since he does
have a general duty to preserve estate assets. If property is

in fact "valueless,"

the personal representative may be pro-
tected by the unlikelihood of any successor being able to show
damage because of its abandonment. Under present law, the
personal representative might also obtain judicial authority
to abandon valueless property in the order of distribution.

The Montana wversion of the Uniform Probate Code makes the
personal representative's power to abandon any asset dependent
upon the consent of the heirs and devisees unless permission
has been granted by the court. Mont. Rev. Code Ann. §91A-3-
713(11l). This seems unnecessary in light of the fact that the
power under UPC 3-715(1l) is limited by the personal represen-
tative's overall duties of administration for the best inter-
ests of the estate, and the fact that ahy interested person can
intervene under UPC 3-607 or subsequently surcharge the personal
representative if in fact the power was abused. In light of
the overall need to facilitate unsupervised administration, the
official Uniform Probate Code version appears to be a helpful
and desirable provision.

UPC 3-715(12). The personal representative's power to

"vote stocks or securities in person or by general or limited

proxy" is already established under the Maine Business Corporation
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Act:

Shares held by an executor, administrator, guardian,
committee or conservator may be voted by him upon proof
of his appointment, without transfer of such shares
into his name. Any other fiduciary, upon proof sat-
isfactory to the corporation of his authority to vote,
may vote shares which stand of record in the name of
the person for whom he is such fiduciary. 13-A
M.R.S.A. §613(4).

Executors, administrators, guardians, receivers,
trustees and all other fiduciaries, agents and repre-
sentatives may give proxies whenever they would be
entitled to vote in person. 13-A M.R.S.A. §615(1).

UPC 3-715(13). Subsection (13) authorizes the personal re-

presentative to pay charges assessed against securities unless he
is barred from doing so because of claims with priority. Accord-

ing to Wilson, Maine Probate Law (1896), p. 282, such expenditures

are already properly allowable charges in the executor or admin-
istrator's account, although no authority is cited in support of
this proposition. Where a testamentary trust is concerned, however,
it has been held that the trustee has a discretionary power to make,
payments in order to secure relief society benefits to which the

testator had acquired a right. Morse v. Morrell, 82 Me. 90 (1889).

UPC 3-715(14). Subsection (14) authorizes the personal rep-

resentative to "hold a security in the name of a nominee or in
other form without disclosure of the interest of the estate," al-
though the personal representative remains liable "for any act of
the nominee in connection with the security so held." This power

is given to the personal representative in an attempt to eliminate
the complications that can arise when a fiduciary attempts to trans-
fer securities in the name of the estate, which is required by the
more traditional doctrine that a fiduciary must earmark estate

assets.
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In order to simplify securities transfers by fiduciaries,
three practices that obscure the fiduciary's involvement in such
transactions have developed; and all of them would seem to be
authorized under UPC 3-715(14):

(1) [tlhe purchase of securities in unregistered or
bearer form; (2) the purchase of securities in the
name of a nominee who indorses the certificate and
leaves it in the possession of the fiduciary (in
effect making it a bearer document); and (3) the
purchase of securities in the name of the individual
without disclosing the fiduciary relation, with a
separate record of the estate or trust for which the
securities are held. The first practice has been
upheld by the courts even as to securities which are
available in registered form; the only explanation
for such a holding is the long-standing practice.
However, not all securities are available in unreg-
istered form, and the other two devices may be re--
sorted to. The purchase of securities in the name

of a nominee is permitted by statute in a number of
states; Section 9 of the Uniform Trustees Act, which
has been adopted in six states, authorizes the prac-
tice. In addition, trust instruments frequently
authorize the trustee to carry securities in the name
of a nominee. The third device, a separate record

of the fiduciary nature of the investment, is danger-
ous but apparently widely used. J. Ritchie, N. Alford,
and R. Effland, Cases and Materials on Decedents'
Estates and Trusts (Fourth Edition) (1971), pp. 1164-65.

The status of present Maine law is relevant in determining
the desirability of the broad language of UPC 3-715(14). Where
banks and trust companies are concerned, the nominee procedure has
long been expressly approved by 19 M.R.S.A. §§4151-53. Non—-corpo~
rate fiduciaries are not covered by these statutes, however, and
no law has been found that indicates whether they may similarly
engage nominees to hold their securities for them. Nor has any
Maine law been found that would indicate whether the other two
practices for transferring securities, which do not involve the
use of a nominee, would be acceptable in Maine.

The most significant existing legislation related to this
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question is the Uniform Act for the Simplification of Fiduciary
Security Transfers, which was enacted in Maine in 1959 and is now
found at 13 M.R.S8.A. §§641-51. The Uniform Act frees corporations
and transfer agents from liability for fiduciary security transfers.
13 M.R.S.A. §647. It allows them to assume that a fiduciary is
acting properly when attempting to transfer securities held for
the estate, and it does not charge them with notice of court re-
cords or recorded documents. 13 M.R.S.A. §664. Thus, when the
kind of situation to which UPC 3-715(14) is addressed arises, the
Uniform Act already protects corporations and transfer agents who
are dealing with fiduciaries.

In light of the protections already afforded to corporations
and transfer agents under present Maine law, subsection (14)
raises two questions. First, how much deviation from traditional
earmarking doctrine is needed in order to facilitate these trans-
actions? Second, how much discretion should the personal repre-
sentative have in choosing among the various techniques for facil-
itating transfers of estate securities? The Uniform Probate Code's
approach to these issues is to allow the broadest flexibility, as
indicated by inclusion of the language "or in other form without
disclosure of the interest of the estate." 1In line with the more
modern view of the practicalities of the situation and the over-

all qualification of the opening provision of UPC 3-715 to "act
reasonably for the benefit of interested persons', this flexibility

seems desirable.

UPC 3-715(15). Subsection (15) of UPC 3-715 authorizes the
personal representative to insure estate assets, a power that he

presently has under 18 M.R.S.A. §1404. However, the Uniform Probate
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Code also allows him to insure himself against liability as to
third persons, presumably at the expense of the estate. There is
apparently no existing law on this point, but it is a practical
provision that would accord with the wishes of most testators for
the persons most likely to be the estate's representative.

UPC 3-715(16). Subsection (16) of UPC 3-715 authorizes

the personal representative to borrow money on behalf of the es-
tate, either with or without security. If it is necessary for

the protection éf the estate, he may also advance money himself
and be reimbursed out of the estate. Both of these powers have

already been recognized in Maine. Carter v. Manufacturers'

National Bank of Lewiston, 21 Me. 448 (1880). The authority cited

states that these powers are given so that the personal repre-
sentative._is not forced to liquidate assets in haste, to the possible
detriment of the estate, in order to meet immediate expenses of
administration. Of course, the personal representative can ordi-
narily pledge only personal assets as security for loans under ex-
isting law -- he could not encumber real estate absent a testa-
mentary power or license from the probate court (although land
would be subject to sale if necessary to reimburse the personal
representative for his personal advance of funds). 18 M.R.S.A.
§2051. To the extent that the Uniform Probate Code authorizes
the use of real estate as security, it would c¢hange present law,
as discussed earlier.

UPC 3-715(17). Subsection (l17) gives the personal represen-

tative authority to compromise any debt or obligation owing to
the estate. The subsection also specifically authorizes him to

accept a conveyance of assets to which he holds the mortgage in
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lieu of foreclosure.
The power to compromise claims, either in favor of or against
the estate, is within the authority of the executor or adminis-

trator even under the common law. Chase v. Bradley, 26 Me. 531

(1847); Gilman v. Healy, 26 Me. 531 (1847). Compromises may

also be effected pursuant to a statutory procedure that involves
court approval of the settlement. 18 M.R.S.A. §§2401-06. However,
it has been held that the statutory procedure is optional and

does not abrogate the executor's or administrator's common law

right to compromise claims on his own. Chase and Gilman, supra.
The advantage of proceeding under the statute is that the court-
approved compromise becomes binding on all interested persons,
whereas otherwise the personal representative may be called to
account for more than he has received from the debtor if interested
parties later become dissatisfied with the terms of the settlement.
In effect, the Uniform Probate Code does not change Maine law
on the compromise of debts and obligations owed to the estate.
UPC 3-715(17) merely restates the personal representative's common
law authority to compromise claims. Although the Code does not
specifically provide for court-approved compromises of claims
(assuming this is not one of the purposes of Article III, Part 11),
the court's approval could easily be obtained by the personal
representative if he felt that it was necessary in order to pro-
tect himself by invbking the court's jurisdiction under UPC 3-704.
The court's adjudication pursuant to a formal proceeding such as
this would then become binding on all interested persons, just as
it is under present law. Compare UPC 1-403(2) (ii) and 18 M.R.S.A.
§2403. Thus, insofar as 18 M.R.S.A. §§2401-06 deal with comprom-

ises of claims owing to the estate, they are adequately replaced
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by UPC 3-715(17) and the other Uniform Probate Code sections men-
tioned. Although the present statutes also deal with the com-
promise of claims against the estate, these provisions would be
governed by the Uniform Probate Code under Parts 8 and 11 of Uni-
form Probate Code Article III.

UPC 3-715(18). Subsection (18) authorizes the personal rep-

resentative to pay expenses incident to the administration of the
estate, specifically mentioning the payment of taxes, assessments,
and compensation of the personal representative. Insofar as this
subsection authorizes the personal representative to pay real
property taxes, which he is not ordinarily responsible for under
present law, see the previous discussion on the personal represen-
tative's powers over real estate. Taxes on the personal property
of a deceased person are currently assessable to and payable by
his executor or administrator until the time of distribution.

36 MRSA §605. 1In addition, 36 MRSA §606 gives priority to the
payment of personal property taxes in relation to other kinds of
taxes that may be owed by the estate.

Under existing law, it would be improper for the personal rep-
resentative to collect his commission until after his accounts
have been allowed by the judge of probate, who has discretion to
allow a commission not exceeding 5% of the personal assets "having
regard to the nature, liability, and difficulty attending" the
trust. 18 MRSA §554. Under the Uniform Probate Code, the per-
sonal representative would be entitled to reasonable compensation
(UPC 3-719), which he is authorized to collect without receiving
the prior approval of the court under UPC 3-715(8). However,

interested persons may obtain court review of the amount
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of compensation under the express provisions of UPC 3-721.

Insofar as subsection (18) allows the personal representative
to compensate other persons for services rendered to the estate,
it merely continues the practice authorized by 18 M.R.S.A. §555.

36 M,R.S.A. §606 would be amended by the Commission's bill
to equalize the priority of payment of real and personal property
taxes assessable to the personal representative, and to tie them
into the priority system of UPC 3-805.

UPC 3-715(19). Subsection (19) gives the personal repre¥

sentative full powers over stock subscription and conversion rights,
and furthermore authorizes him to give his consent when it is
needed for purposes of altering the nature of a corporation or
business enterprise. Present law neither recognizes nor prohibits
any such authority for the personal representative of a decedent.
The basic purpose of this provision of the Uniform Probate Code

is to provide the personal representative with express authority

in any case where it is needed in light of his representative
functions.

UPC 3-715(20). Subsection (20) authorizes the personal

representative to allocate income and expenses accruing during
the course of administration between income and principal bene-
ficiaries of the estate in the way provided by'law. Such allo-
cations, of course, must be made by the executor or administra-
tor under present law, and no change is made by UPC 3-715(20).
Maine law governing allocation is found at 18 M.R.S.A. §§4015-16
and is not affected by the Uniform Probate Code.

UPC 3-715(21). Subsection (21) allows the personal repre-

sentative to employ various persons to assist and advise him in
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the performance of his duties. He may act upon their recom-
mendations without undertaking to evaluate their advice himself.
Furthermore, he may délegate the performance of any act of admin-
istration, including his discretionéry duties, to another person.

Insofar as subsection (21) authorizes the personal repre-
sentative to obtain the services of qualified persons to assit
him in the performance of his duties, it departs little from
present law. Employment of such persons is implicit in the
statutory provisions which now authorize the allowance of fees
owed to attorneys, witnesses, appraisers, and commissioners
appointed to various tasks. 18 M.R.S.A. §§554-55. Although the
present statutes do not mention other professional servicesvthat
may be helpful to the personal representative, his fiduciary
duty to safeguard the estate would ordinarily impose upon him
a duty to retain such assistance in matters in which he himself
lacks competence. It should be noted that persons who act as
appraisers or commissioners, although paid out of the estate, are
appointed by the court under present laW: Under the Uniform
Probate Code, they would be employed only at the discretion of
the personal representative.

Subsection (21) frees the personal representative from the
rigid traditiénal principle that he must personally see to most
matters that he is capable of dealing with by allowing him to act
on the advice of his advisors without independently investigating

their recommendations. See, e.g., Hanscom v. Marston, 82 Me. 288,

19 A.460 (1890). Another related general rule under the common
law, although no Maine case has been found expressly adopting it,

holds that the fiduciary may delegate only ministerial functions.
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The broad language of UPC 3-715(21) goes beyond this, although
the degree of delegation is limited by the opening language of
3-715 to such delegations as are "reasonably for the benefit
of the interested persons." This limitation is pointed up by
the Comment following UPC 3-717, which states that "section

3-715(21) authorizes some limited delegations, which are reasonable

and for the benefit of interested persons" (emphasis added).

In order to make this more clear, a similar comment is included
in the Maine Comments following UPC 3-715.

The traditional argument against total delegation is based
largely on the fact that the testator presumably selected his
personal representative because of his nominee's capability. This
rationale breaks down, of course, as probate transactions become
complicated enough to require expertise that is beyond the individual
capacity of the personal representative. For this reason, and
as a practical matter, the flexibility provided by subsection (21),
limited by the opening language of 3-715, is desirable.

UPC 3-715(22). Subsection (22) authorizes the personal

representative to prosecute and defend claims and proceedings on
behalf of the estate. UPC 3-702 grants the personal representative
exclusive authority to represent the estate. See also UPC 3-908.
This function describes a fundamental purpose of administration -- to
channel all claims to a decedent's property, as well as all rights
that the decedent had to the property of others, through the

agency of his personal representative. However, because it gives

the personal representative exclusive authority over administra-

tion (see UPC 3-702) and because it gives him control over real

estate as well as personal property, the Uniform Probate Code
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accomplishes this purpose of administration more effectively.
Subsection (22) leaves unaltered most of the existing substantive
law affecting actions by or against executors and administrators,
including the right to prosecute survival actions and wrongful
death actions. See generally 18 M.R.S.A. §§2481-2656.

Enactment of the Uniform Probate Code would result in two
changes from present law, however. First, the Uniform Probate Code
would authorize the personal representative to sue and be sued in
actions involving real property. This basic change has already
been discussed. Second, 18 M.R.S.A. §2455 allows legatees, heirs,
and devisees to petition the court for leave to defend any civil
action that has been brought against the executor or administrator.
The possibility that interested persons might usurp the personal
representative's exclusive authority in matters of administration
is incompatible with the general approach of part 7 of UPC Article
ITIT, and certainly the Code provides adequate provisions for pro-
tecting the rights of all interested persons without impeding
the administration process in this manner. Cf. UPC 1-403, re-
quiring notice to all interested persons when any probate-related
proceedings are pending.

UPC 3-715(23). Subsection (23) gives the personal represen-

tative complete powers of disposition over all estate property.
This power is a counterpart +to UPC 3-709 and 3-711, already
tentatively approved by the Commission. Insofar as this subsection
affects real estate, it has been discussed in Part F.2.C. i. of
this chapter, on the personal representative's powers over real
estate. As far as personal property is concerned, the Code does

not change Maine law on this point: "IN]Jo general pvoposition of
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law is better established than that an executor has an absolute

control over all the personal effects of his testator." Carter v.

Manufacturers' National Bank of Lewiston, 71 Me. 448, 450 (1880).

UPC 3-715(24) and (25). Subsection (24) of UPC 3-715 out-

lines the circumstances under which a personal representative
may continue his decedent's unincorporated business. He may do so
for up to four months after his appointment as personal repre-
sentative if it will preserve the business' value and good will.
Unless the personal representative has the business incorporated,
he must obtain court approval in a formal proceeding in order to
continue the business beyond the four month period. Subsection (25)
gives the personal representative the alternative of incorporating
the decedent's business, in which case subsection (24) (iii) autho-
rizes him to continue to do business throughout the entire period
of administration so long as the ultimate distributees of the bus-
iness (or at least those who are competent adults) do not object.
Although present law is not as thorough.as UPC 3-715(25)
and (25), it does empower the executor or administrator to continue
his decedent's business as a going concern if he obtains a court
order authorizing him to do so. 18 M.R.S.A. §1403. The court's
standards for granting such a power, however, are more restrictive
than the discretionary standard given to the personal representa-
tive under the Uniform Probate Code (preservation d¢f value and
good will). Currently, the judge must be satisfied that continu-
ation is clearly for the benefit of all interested parties and

that it will result in a material increase of estate assets.

The possibility of incorporating an unincorporated business is not

mentioned in the statute; however, the court's power to authorize
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incorporation may be implicit if such action is necessary and
continuation is otherwise desirable.

In comparison, the Uniform Probate Code is an improvement
over present Maine law. Subsection (24) itself contains express
safeguards in the event of a need to continue the decedent's
business for a longer period of time. If interested persons
object to the personal representative's decision to continue the
business in the first place, or if they object to his proposed
incorporation of it, they can obtain restraining orders under UPC
3-607. Furthermore, the Uniform Probate Code standard for
evaulating such disputes -- whether continuation will preserve
the business' value and good will -- is more desirable than the
one provided under 18 M.R.S.A. §1403 because even though continu-
ation may not offer hope of increasing the value of the estate,
it may be necessary for other reasons, e.g., to prevent the de-
preciation of assets already on hand.

UPC 3-715(26). Subsection (26) provides that the personal

representative may exonerate himself from personal liability in
any contract he enters into on behalf of the estate. Such a con-
tract provision is already possible under Maine law. Call v.
Garland, 124 Me. 27, 125 A. 225 (1924). By expressly stipulating
against his personal liability, the personal representative agrees
to perform only to the extent that estate assets permit, and the
other party agrees to accept this conditional promise in return
for his own performance. UPC 3-715(26) thus makes no substantive
change in present Maine law, other than to clarify it by express
provision.

Under UPC 3-808 the general rule for all obligations and
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contracts entered into on behalf of the estate is that the
personal representative is not personally liable unless there is
an express agreement otherwise. Thus, the power under UPC 3-715
(26) simply complements the general rule of UPC 3-808.

UPC 3-715(27). Subsection (27), authorizing the personal

representative to settle claims and distribute the estate as
provided under the Code, is merely a statement of the obvious.
This power is stated as a duty in UPC 3-703(a).

d. Co-Representatives

Section 3-717 of the Uniform Probate Code generally follows
the common law rule that co-executors and co-administrators must
act with unanimity. The Uniform Probate Code is stricter, in
one sense, by requiring the concurrence of all co-representatives
"on all acts connected with the administration and distribution
of the estate" except the collection of estate property, whereas
the common law allowed "ministerial" acts to be done by any one
co-representative without the concurrence of any of the others,
and applied the unanimity requirement only to more important
discretionary acts. See Atkinson on Wills §105. In another sense,
the Uniform Probate Code provides more flexibility by allowing
unilateral action by a co-representative "for emergency action
necessary to preserve the estate" when the concurrence of all co-
representatives cannot be readily obtained within a reasonable
time in light of the emergency. In any event, the requirement of
unanimity can be waived by provision in the will. Also, one co-
representative may act upon the delegation of the others, although
the official comment points out that a blanket delegation of

authority by one-co-representative would be a breach of his fid-
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udicary duties under UPC 3-703.

The section protects persons who deal with a co-represen-
tative if (a) they were in fact unaware that other representatives
had been appointed, or (b) if the personal representative with
whom they are dealing advises them that he has authority to act
alone (i) because of such provision in the will, (ii) because of
proper delegation of authority from the other representatives,
or (iii) because it is appropriate under the previously described
emergency provision.

The current Maine law differs from UPC 3-717 in that 18
M.R.S.A. §1502 provides that a majority of those legally qualified
as executors may do all that could be done with the concurrence
of all. ©No similar express Maine statutory provision has been
found concerning administrators, although 18 M.R.S.A. §1408 pro-
vides for Superior Court jurisdiction to determine disputes and
controversies between "coexecutors and coadministrators" and the
same rules applying to co-executors would no doubt be judicially

applied to co-administrators. See, e.g., Shaw v. Berry, 35 Me.

279 (1853). Some ambiguity concerning the Maine law is introduced
by two o0ld cases which seem to say that the action by one executor
or administrator is valid because it is deemed to be the action

of all of them. Shaw v. Berry, 35 Me. 279 (1853); Gilman v. Healy,

55 Me. 120 (1868). These cases may be distinguishable from the
statutory language in that in neither case was there any dispute
between the co-representatives, and the decision in Gilman resulted
in protecting a debtor of the estate who had dealt in good faith

with one of the co-representatives.
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The provision of 18 M.R.S.A. §1408, giving jurisdiction of
controversiesg among co-representatives to the Superior Court
is inconsistent with the concept of a probate court with full
jurisdiction within its area. Any such controversies could be
brought to the probate court under UPC 3-704 by any of the co-
representatives, or under UPC 3-105 or 3-607 by any interested
persons seeking injunctive relief, or under UPC 3-611 by any
interested person seeking to remove any of the co-representatives.

e. Successor Representatives

A successor personal representative is one who is appointed
following the death, resignation, or removal of the original
personal representative. See UPC 3-613. By virtue of UPC 3-716,
a successor personal representative has the same powers and duties
as the original representative had. Thus, all of the powers
enumerated in UPC 3-715, as well as the duties spelled out in
other sections of Part 7 of Uniform Probate Code Article III, are
applicable to successor personal representatives insofar as any
part of the estate remains subject to administration. A successor
personal representative would also be governed by the terms of
the decedent's will, and UPC 3-716 recognizes a testator's right
to expressly limit the exercise of any particular power to the
person who he has nominated as executor in his will.

Under present Maine law, a successor personal representative
is called an administrator "de bonis non" ( or d.b.n.). Under
18 M.R.S.A. §1602, "[sluch administrator shall have the same
powers and be liable to the same obligations as other administrators
or executors whom he succeeds." Thus, there is no real dif-

ference between the roles of the Uniform Probate Code's successor
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personal representative and an administrator d.b.n. under current
law.

Although they would seem to be implicit in the general
language of 18 M.R.S.A. §1602, other statutes pertaining to admin-
istrators d.b.n. expressly identify some of their powers and
obligations. The administrator d.b.n. is authorized to collect,
administer, and distribute remaining estate property (18 M.R.S.A.
§1604), prosecute and defend civil actions (18 M.R.S.A. §1605),
and take appeals (18 M.R.S.A. §1607). He may be substituted as
a party for the original executor or administrator on motion.

18 M.R.S.A. §1606. An executor's bond is required of him. 18
M.R.S.A. §1608. Although the Uniform Probate Code undertakes no
similar enumeration of the successor personal representative's
powers and duties, none is necessary in light of the broad en-
abling provisions of UPC 3-716 itself.

Administration "with the will annexed" is a term presently
used to designate the appointment of a personal representative to
administer an estate pursuant to the terms of a will when the
executor nominated by testator does not serve for‘some reason.

18 M.R.S.A. §1601. An administrator d.b.n. may also be an admin-
istrator with the will annexed if his decedent died testate and
the will continues to govern the disposition of the remainder of
the estate. Although the Uniform Probate Code discontinues the
use of the term "with the will annexed," any personal representa-
tive of a testate decedent is governed by the terms of the pro—
bated will, no matter who was nominated as executor in the will
and no matter how many personal representatives have served be-

fore him. UPC 3-703(a).
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UPC 3-716 is an adequate replacement for the current statutes
dealing with administration with the will annexed and de bonis
non, 18 M.R.S.A. §§1601-08.

f. Surviving Representatives

Section 3-718 merely provides that remaining co-representatives
may continue to act as before in case one or more of the other
co-representatives dies, or his appointment is terminated. It
further provides that any appointed personal representative may
act as such (in a manner consistent with UPC 3-717) in case not
all of the co-representatives nominated in a will are actually
appointed. These rules are subject to contrary provisions contained
in any valid will.

To the extent that there are any cases related to this point,
present Maine law is consistent with UPC 3-718. A relatively
recent Maine case does hold that one appointed and qualified
executor may validly act as such even though two co-executors
were nominated in the will, when one of them failed to qualify and

thus was not appointed. Davis v. Scavone, 149 Me. 189, 100

A.2d 425 (1953).

3. Payment of Compensation and Expenses

Sections 3-719 through 3=721 together provide express autho~
rization for payment of the personal representative and those
employed by him, including attorneys and the costs of any good
faith litigation, as well as a system for judicial review of any
such employment or compensation upon the petition of any interested
persons after notice to all other interested persons.

Section 3-719 establishes the personal representative's
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right to reasonable compensation for his services, subject to
provisions in the will, which he may renounce before his appoint-
ment by filing a written renunciation of his fee with the court.
Section 3-720 establishes his right to receive from the estate
the amounts of the expenses, disbursements, and "reasonable attor-
neys' fees" incurred in any litigation which he defends or pros-
ecutes on behalf of the estate, if done in "good faith."

Section 3-721 creates an opportunity and defines the pro-
cedure for review of the above acts and amounts. This last
section provides for review by the court on petition of any inter-
ested person,or by motion if there is supervised administration,
and requires notice to all interested persons. The court may
review, and would thus implicitly have authority to determine,

(a) the propriety of the personal representative's employment of
any person, including an attorney, (b) the reasonableness of the
compensation of any such employee, and (c) the reasonableness

of the compensation of the personal representative himself. It
is explicitly provided that any excessive compensation received
from the estate assets must be returned.

The right to compensation for these kinds of administrative
expenses is already established in present Maine law. See

Crofton v. Ilsley, 6 Me. 48 (1829); Healy v. Cole, 95 Me. 272,

at 277-278 (1901): Ticonic Natiomal Bank v. Turner, 143 Me. 275

(1948). Court review of the reasonableness of such reimbursement
is implicit in these cases and in the statutory provisions for
compensation of the personal representative. One significant

way in which Maine law varies from UPC 3-719 is in the explicit-

ness with which the personal representative's compensation is
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determined. 18 M.R.S.A. §§554-556 allows executors, adminis-
trators, guardians, conservators, surviving partners and trustees
travel expenses of $1.00 per day and $.10 per mile for court
appearances, a reasonable sum for attorneys' fees, and compensa-
tion of up to 5 percent of the value of the estate assets,
"at the discretion of the judge, having regard to the nature,
liability and difficulty attending their trusts," as well as
further provisions for the compensation of trustees. Provision
is also made for payment of appraisers and expenses of partition.
A copy of these sections is attached to the end of this memorandum.
Rule 46 of the Probate Court Rules provides:
Before the allowance of an Account which includes

the fee or compensation of an attorney or a fiduciary,

such attorney or fiduciary shall present to the Court

a statement of the services rendered.

Several of the states that have adopted the Uniform Probate
Code have attempted to more explicitly define the allowable com-
pensation for fiduciaries and attorneys, no doubt in response
to complaints about the contribution of these particular ex-
penses to the high costs of probate and administration. For
example, both Montana and Utah have specifically set forth a
schedule of fees for such services. Colorado, on the other hand,
has made no such attempt, but has added a set of criteria to
3-721 to guide the personal representative and the court in their
determination of reasonable fees in individual cases.

Thus, present Maine law provides some specificity in deter-
mining the compensation and reimbursement of the personal
representative for a very limited category of expenses, while
providing generally for such compensation and reimbursement in

reasonable amounts. In addition, these items are subject to judicial
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review. The difference between this system and the Uniform
Probate Code approach does not seem significant, but, to the ex-
tent that present law tries to specify the amount and kinds of
compensable expenses, the Uniform Probate Code approach seems
preferable. First, there seems to be no reason to single out

the particular travel expenses for court appearances. Second,
the allowance under the Code of only reasonable expenses, subject
to court review on the initiative of any interested person, seems
to provide both protection for unjustified expenses and fees and
flexibility to tailor these costs to what they should be in various
individual cases. For this same reason, the Uniform Probate Code
(and the general present Maine approach) seems preferable to the
elaborate fee schedules attempted by Montana and Utah.

One important, and highly undesirable, aspect of the Mon-
tana, Utah and present Maine system is the tying of compensation
to various percentages of the estate's value. It is precisely
this kind of approach that has led to criticism of probate expense

and has given rise to anti-trust problems when used as a general
and pérvasive standard for attorneys' fees throughout the bar.
The existence of such percentage guidelines, even as maximum
standards, would probably lead to their use as the actual general
standards. Compensation should be based on the amount and value
of the work done, under a variety of relevant circumstances.
Attorneys, representatives, and others employed to do the work of
administering the estate should not reap a lottery windfall.
Neither should they forego the compensation to which they are
entitled. This is the basic philosophy of the UPC, and it seems
clearly correct.

The listing of the guiding factors in the Colorado statute
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does, on the other hand, have value in avoiding the kind of rigid-
ity implied in attempts to make detailed fee schedules. By the
listing of the factors ordinarily considered relevant to deter-
mining reasonable and appropriate compensation, they focus
the attention of the personal representative, attorneys, and the
court on the task of in fact tailoring fees to the amount and
nature of the work involved -- compensation for the actual ser-
vices that were rendered -- which is all that is authorized by
UPC 3-719 and 3-721. These standards are included in the proposed

Code for Maine as subsection (b) of section 3-721.

4. Conflicts of Interest

Under UPC 3-713, a sale or encumbrance by the personal
representative to himself, or any transaction he undertakes that
involves a substantial conflict of interest on his part, is void-
able by persons interested in the estate. The prohibition against
self-dealing extends to the spouse of the personal representative,
his agent, attorney, or any corporation or trust in which the per-
sonal representative has a substantial beneficial interest. How-
ever, an otherwise voidable transaction remains possible under
certain circumstances. First, because an interested party who has
consented to the transaction d&fter full disclosure cannot proceed
under this section, the personal representative may protect himself
from conflict-of-interest challenges by procuring the informed
consent of all interested persons before he acts. Second, the
decedent, either by provision in his will or by intervivos con-
tract, may expressly authorize the personal representative to en-
gage in self-dealing. Finally, the court may approve any trans-

action that involves a conflict of interest on the part of the
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personal representative after notice to interested persons. The
provisions of UPC 3-713, however, would seem to be limited in their
effect by UPC 3-714, which protects persons dealing with the
personal representative in good faith and for value, and relieves
such persons from any obligation of inquiry as to the existence
or propriety of exercise of a personal representative's power.

Two Maine cases have been found that deal with conflicts
of interest involving executors and administrators, and both

adopt the basic rule of UPC 3-713., Decker v. Decker, 74 Me. 456

(1883); Boynton v. Brastow, 53 Me. 362 (1865). Each case involved

a personal representative who had conveved his decedent's lands

to a purchaser who afterwards re-deeded the property to the per-
sonal representative in a non-representative capacity. In one
case, the executor's legal advisors acted as his "straw man;"

in the other, it was the administrator's mother. On both occasions,
the court held that the decedent's successors could avoid the
sales by a bill in equity upon a showing that the personal rep-
resentative acted collusively and for his own benefit, to the
detriment of the plaintiffs' interests in the estate.

There is no present statute comparable to the provision in

UPC 3-713 that allows a personal representative to obtain court
approval of an otherwise voidable sale. This provision of UPC
3-713 would help to clarify the existence of this judicial author-
ity, and thus responsibly facilitate the practical administration

of estates.

5. Protection of Persons Dealing with the Representative

In the event that a personal representative acts improperly

or pursuant to letters that should not have been issued, UPC 3-714
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protects persons who assist or deal with him for value and without
knowledge of any mistake or wrongdoing. Their awareness that they
are dealing with a personal representative does not by itself

put them upon ingquiry notice to see whether he is acting within
the scope of his powers, nor are they responsible for what the
personal representative does with the assets they have turned over
to him. Any restriction on the personal representative's powers,
such as might be contained in a will or a court order, is binding
only on persons with actual notice. The provisions of this section
do not apply to the case of a supervised personal representative
under Part 5, however, because information of any limitation on
his powers would be included in his letters. See UPC 3-504.

Except insofar as it applies to sales or real estate by a
personal representative, UPC 3-714 is essentially a statement of
the general rule that already exists in Maine. In light of the
executor or administrator's general power to dispose of a testator's
personal estate, those who deal with him for value are under no
duty to inquire into the propriety of his actions simply because
they know that he is acting in a representative capacity. Carter

v. Manufacturers' National Bank, 71 Me. 448 (1880); Bailey v.

Merchants Insurance Co., 110 Me. 348, 86 A.328 (1913). Although

the questionable nature of a particular transaction may impose

such a duty, persons who take the personal representative's word
that he is acting lawfully are protected. Thus, where an executor
wrongfully secured a personal loan with a pledge of stock that
belonged to the estate, the pledgee was protected when it was fore-
closed because it had accepted the pledge on the executor's repre-

sentation that he needed the money for purposes of administration.
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Carter, supra. Pregsent law likewise protects persons who deal in

good faith with an executor or administrator whose letters are
subsequently revoked for any reason. See 18 M.R.S.A. §1409.
Although sales of land by a personal representative are treated
no differently than conveyances of personal propefty under the
Uniform Probate Code, they are governed by a distinct body of
law under Maine's existing probate system. A decedent's real
estate now descends directly and immediately to his heirs or dev-
isees and is not subject to administration except under special
circumstances. Land comes under the control of the personal rep-
resentative only if the testator directs in his will that it
should be sold, or if its sale is necessary to pay the debts of
the estate. 1In the case of an express power to sell, the executor
obtains marketable title through the abstract of the will that is
filed in the registry of deeds pursuant to 18 M.R.S.A. §254.
Otherwise, he must duly apply to the probate court for a license
to sell real estate. 18 M.R.S.A. §2059. Purchasers of real es-
tate from an executor or administrator are not currently protected
unless their transferor has established title by one of these two

procedures. See, e.g. Bradt v. Hodgdon, 94 Me. 559, 98 A. 179

(1901); Hanson v. Brewer, 78 Me. 195, 3 A 574 (1886). Unlike

purchasers of personal property, they cannot rely on the personal
representative's word that he is acting properly; and they are
charged with notice of any irregularity in his record title.

The present Maine law, because of its requirement of express
authorization or court license to sell realty, provides a record
basis for determining the propriety of the representative's sales

of land, although not his sales of personalty. Under present law,
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if an executor offers to sell land that was expressly devised to
someone in the testator's will, his prospective purchaser would
be put on notice of a gap in the executor's title by the will
abstract recorded in the registry of deeds. He could then check
the probate records to see whether the executor had obtained a
license from the court to sell the real estate, in which case the
executor would be in a position to convey marketable title. Under
the Uniform Probate Code there would ordinarily be no court order
to explain how the personal representative became authorized to
sell land that the testator expressly devised to someone else, or
to show the justification for selling the land in the absence of
express provision in the will to do so, even if the land is not
expressly devised to someone. Thus, within the context of the
Uniform Probate Code it becomes particularly important to assure
protection to bona fide purchasers from the personal veppesentative,
since people might otherwise be reluctant to deal with a personal
representative (or his transferees) for fear of losing their
status of "good faith" purchasers where the will contains no ex-
press power to sell, and especially where a recorded will devises
the land to someone else. In light of this purpose of UPC 3-714,
a recorded will with a devise of the real éstate presumably would
not in itself put the purchaser on notice (or impose a duty or
inquiry) as to any possible impropriety in the sale, so that such
a purchaser would still be bona fide and would be protected by
UPC §3-714.

It should be noted that the protections created by UPC
§3-714 are those that apply to those who, in good faith, assist
or purchase from a personal representative; the more comprehensive

protection that is available to purchasers from a distributee
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(including a distributee personal representative) is found in
UPC 3-910.

The official Uniform Comment to UPC 3-714 points out that
each state must identify the relationship between this section
and the particular state's tax liens that might have attached to
the estate assets before sale by the personal representative.

This must be done to identify and resolve any conflict which may
exist between the protection given by 3-714 and the provisions of
any particular state's tax liens, To the extent that such liens
must be recorded in order to be effective, no problems are pre-
sented, since the recorded notice would prevent any purchaser

of such property from coming within the protection of UPC 3-714.
Also, such conflicts even as to the priority of unrecorded tax
liens may be precluded by the limited scope of UPC 3-714, which
purports to protect persons only from the consequences of an
improper exercise of the personal representative's power -- they
are "protected [to the same extent] as if the personal represen-
tative properly exercised his power." Thus, the scope of the
section is merely to protect against the personal representative's
improper action, and the section would have no occasion to affect
the operation of any liens unless such liens arose as a result of
improper action, e.g., the failure to pay estate taxes that attached
as a lien on the property upon the decedent's death. Maine es-
tate and inheritance taxes constitute liens on the property in the
hands of the estate or the distributee, whichever is liable for
the particular tax, but the liens do not attach to property that
has been sold by an executor or administrator. 36 M.R.S.A. §3404,

3745. A purchaser from the personal representative would therefore
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not have to be concerned about liability on liens for these taxes

so long as he was dealing with the representative in his repre-
sentative capacity, rather than purchasing from him as a distributee.
Likewise, there is no conflict between these lien provisions

and UPC 3-910, which, by its scope, only purports to protect pur-
chasers from a distributee with a deed of distribution against

the claims of other persohs interested in the estate. Thus, valid
liens under 36 M.R.S.A. §3404 would not be affected by either

UPC 3-714 or 3-910.

The Uniform Comment to UPC 3-714 also points out that a state
law provision cannot control whether a federal estate tax lien
will follow the property into the hands of the person sought to
be protected by UPC 3-714. Such a person would have to determine
in any particular case whether an estate tax lien follows the
property they are acquiring under the federal tax law, althodugh
an analysis of I.R.C. §6324 (a) would seem to indicate that the
lien on the decedent's gross estate would not ordinarily follow
property sold by the personal representative in his official
capacity, but would instead leave that property and attach to
the proceeds in the hands of the successors tb the estate. For
all of these reasons, there seems to be no special problem of
coordination between UPC 3-714 and other provisions of Maine tax

lien law.

6. Improper Exercise of Power

UPC 3-712 establishes the personal representative's liability
for actual loss resulting from breach of fiduciary duty. Only

persons interested in the estate -- heirs or devisees and creditors
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of the decedent -- are protected under this section. The rights
of others who are affected by the improper actions of a personal
representative are defined in UPC 3-713 and 714. Another

relevant section is UPC 3-910, which defines the protection avail-
able to purchasers from a personal representative who is also a
distributee.

UPC 3-712 is generally compatible with existing Maine law,
which also limits recovery for breach of fiduciary duty to actual
losses. The executor or administrator is not accountable for his
failure to comply with a condition of his bond unless someone is

prejudiced thereby. Pettingill v. Pettingill, 60 Me. 411 (1872)

(executor's failure to inventory or to account within one year).
An exception to the actual damages limitation currently exists in
the case of injuries to the real property of an insolvent estate
that are caused by the executor or administrator, for which he is
liable in treble damages. 18 MRSA §§1501, 1555. As discussed
earlier, the Commission's bill would eliminate this provision.
See Part F. 1. c. of this chapter.

Under present Maine law, a suit on the probate bond is
probably the form of action that is most common in the event of an
executor or administrator's breach of his fiduciary duties. As
under UPC 3-712, such actions on the bond, or a general civil
action against the representative himself, can be brought only for
the benefit of persons who have an interest in the estate itself.

The Comment following UPC 3-712 points out that interested
parties may avail themselves of provisions elsewhere in the Code
in order to prevent a breach by the personal representative before
it occurs, or remedy it immediately thereafter. They may petition

the court for a restraining order under UPC 3-607 or for the removal
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of the personal representative under UPC 3-611. The joinder of
third parties who are associated with the personal representative
is made possible by UPC 3-105.

The Uniform Comment to this section also suggests that purchasers
from a personal representative could be prevented from obtaining
marketable title to real estate if evidence of any of the above-
mentioned proceedings is properly recorded in the registry of
deeds. Presumably, this comment refers to UPC 3-714, which limits
its protection of persons who deal with a personal representative
who is acting improperly to good faith purchasers for value.

However, if a personal representative improperly issued a deed of
distribution to himself before making such a conveyance, his
purchaser would still be protected absolutely by virtue of UPC 3-910.
The latter section does not require purchasers to take notice of
recorded clouds on title so long as their transferor is possessed

of a deed of distribution. The personal representative would,

of course, be liable for the value of the distributed property

and for any damages caused by such a breach of his fiduciary

obligation.
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G. Creditors' Claims

1. Generally.

Upon his appointment, the personal representative, under
the Uniform Probate Code, Part 8 of Article III, publishes
notice to creditors of the estate that c¢laims must be pre-
sented within four months of the first date of publication.

A claim is deemed to be "presented" in any one of four ways:

1) by delivery to the personal representative;

2) by filing with the probate court;

3) by commencement of a proceeding against the

personal representative;

4) if proceedings were pending against the decedent

at the time of his death, by that fact alone with
nothing more.

The personal representative may allow, partially allow,
or disallow any properly presented claim. In the case of
partial allowance or disallowance, the creditor has 60 days
from the date of partial allowance or disallowance to petition
for allowance in the probate court.

After the period for presentation of claims has expired,
the personal representative pays claims that have been allowed,
to the extent that funds are available. If the assets of the
estate are insufficient to pay all claims, then payment is made
according to a pre-established order of priority.

The personal representative may at any time pay any just
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claim that has not been barred, even if it has not been
"presented"; but he may incur personal liability to claimants
who are injured because of such payment.

The personal representative has broad discretion to
compromise claims in the best interest of the estate.

Under present Maine law, within two months of the qualifi-
cation of an executor or administrator, the register of probate
must publish notice of the gqualification: Creditors have six
months from the date of qualification to present their claims.
A claim is "presented" in either of two ways:

1) by delivery to the personal representative, with

supporting affidavit if the personal representa-
tive demands it;

2) by filing in the registry of probate, with support-

ing affidavit (mandatory in this case).

If the executor or administrator decides to disallow a
claim wholly or partially, or if it appears to him that the
estate may be insufficient to satisfy all claims, he may ask
the probate judge to appoint a commission of at least two
members to decide upon disputed claims or to determine dis-
tribution in case of insolvency. Subject to a right of appeal
within 20 days of its report, the determinations of the
commission are final.

The executor or administrator may compromise claims in

the best interest of the estate. This requires a hearing before
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the probate court, with notice to all interested parties.

As the above summaries suggest, there are some signifi-
cant differences between the procedures for payment of claims
under the Uniform Probate Code, and those defined in the Maine
statutes. In addition, there are a number of differences in
detail.

2. Comparative Analysis of Present Provisions and the Code.

Notice to Creditors.

Under UPC 3-801 the personal representative is responsible
for publishing notice of his appointment and the time period
for presentation of claims. This duty is qualified by UPC
3-1203, which authorizes summary distribution of small estates -
- those with assets not exceeding allowances, exemptions, ex-
penses of administration, and costs of the last illness and
the funeral -- without notice to creditors.

The corresponding Maine notice statute, 18 M.R.S.A. §203,
requires the register of probate, not the fiduciary, to publish
notice of qualification of an executor or administrator, with
costs and fees payable by the fiduciary. This difference in
procedure is merely technical, not a matter of policy, especially
in view of the Uniform Comment to UPC 3-801: that " (i)t would
be appropriate, by court rule, to channel publications through
the personnel of the probate court." This kind of provision
is incorporated into the Proposed Rules appended to the Commission's

study.
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"Public notice" is defined in UPC 3-801 as publication
for three successive weeks in a newspaper of general circulation
in the county. Section 201 of 18 M.R.S.A. defines "public
notice" for probate purposes as publication for two successive
weeks. This two week period would seem to be sufficient and,
in light of the established and satisfactory practice under
present law, is retained in the Maine version of the proposed
Code.

Finally, the time period specified in UPC 3-801 for pre-
sentation of claims is four months from the first date of
publication of the notice. The presentation period under
present Maine law, 18 M.R.S.A. §2402, is six months after
qualification. Since publication of the notice may occur up
to two months after qualification, the presentation periods
are actually similar.

In summary, UPC 3-801 contains nothing that runs contrary
to any basic policy of present Maine law. There are differences
in detail, however.

Presentation of Claims and Limitations.

Sections 3-802 through 3-804 of the Uniform Probate Code,
taken together, govern the time and manner in which claims must
be presented.

Claims arising before the death of the decedent must be
presented within four months of the first publication of an

advertisement to creditors. If there has been no such publica-
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tion, the claim must at any rate be presented within three
years of death. Claims arising after the death of the
decedent must be presented within four months after they
arise (or four months after performance is due in the case of
a contract with the personal representative).

UPC 3-803 (c) makes these claim periods inapplicable to
proceedings on any liens on estate property, or on liability
protected by liability insurance. . Such proceedings would be
governed by existing statutes of limitation, which would not
be affected by UPC 3-803.

The claim period under present Maine law is six months
from qualification of the fiduciary, 18 M.R.S.A. §2402. As
noted before, the notice of qualification must be published
within two months; so the actual post-notice presentation peri-
od is four-months-plus.

As to the exception noted in UPC 3-803 (c), pertaining to
real estate liens and liability insurance, there is no compa-
rable provision in Maine law. Whether the Uniform Probate Code
provision affects substantive law, or is just a reassurance,
is not clear. In any case, there seems to be no good reason
to extinguish a valid lien on estate property, or to terminate
liability insurance, within the short claim period.

Contingent and unliquidated claims, and claims not yet
due within the claim period, must be presented under the Uniform

Probate Code (UPC 3-804) in the same manner and within the same
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time limit as claims certain and due. The same is true under
present Maine law (with its slightly different claim period),
18 M.R.S.A. §2652.

The Uniform Probate Code provides alternative methods for
presenting claims. The usual method is to deliver (or mail)
to the personal representative a written statement of the
claim or to file the claim with the probate court. The state-
ment should set out the basis for the claim, together with any
uncertainty if it is contingent or unliquidated, and a de-
scription of the security if it is secured. UPC 3-804(1).

Maine procedure, 18 M.R.S.A. §2402, is similar, the only
difference being that an affidavit may be required by the
fiduciary if the claim is delivered to him, and will be re-
quired if the claim is filed at the registry. The Uniform Pro-
bate Code does not require an affidavit, and it is difficult
to see how an affidavit requirement actually protects against
spurious claims. Moreover, it is difficult to see a good reason
for requiring an affidavit in one case, while only leaving it
to the discretion of the fiduciary in the other case.

The other method of presentation under the Uniform Probate
Code is commencement of a proceeding against the personal
representative in a court when personal jurisdiction over him
may be obtained. UPC 3-804 (2). If a proceeding was already
pending against the decedent at the time of his death, no further

step 1s required to present that claim.
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Section 2402 of 18 M.R.S.A. makes presentation by delivery
to the fiduciary or filing with the registry a prerequisite
to the right to commence a proceeding against the fiduciary.
In fact, the creditor must first present his claim, then wait
30 days before commencing an action. A proceeding already
pending at the time of the decedent's death may survive under
18 M.R.S.A. §§2501-3, the Survival of Actions section of the
Maine statutes. But there is nothing to indicate that such a
proceeding has the effect of presentation of the claim. Accord-

ing to one old case, Shurtleff v. Redlon (1912) 109 Me. 62,

82 Atl. 645, if a creditor who is the plaintiff in a proceeding
at the decedent's death presents his claim to the executor, who
contests it, the creditor is left with the probate contest as
his only way to pursue his claim; the pending case will be dis-
missed.

UPC 3-802 provides that general statutes of limitation do
not run during the four-month claim period. Limitations appli-
cable at the time of decedent's death may be pleaded by the
personal representative; or, unless the estate is insolvent,
they may be waived.

There is no waiver provision in present Maine law. In fact,
as to the short statute of limitations for actions against ex-
ecutors, administrators, etc. (i.e., not specifically as to
general statutes of limitation), there is case law to the effect

that the limitation may not be waived. Littlefield v. Eaton
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(1883), 74 Me. 516.

Classification of Claims. UPC 3-805 establishes the

order of priority in which debts are to be paid if the estate
has insufficient assets to pay all claims. The corresponding
Maine statute is 18 M.R.S.A. §3051. It is perhaps easiest to
compare the two statutes by setting the respective lists of

priorities alongside each other:

UPC 3-805 18 M.R.S.A. §3051
If applicable assets are in- An insolvent estate, after pay-
sufficient to pay claims in ment of the expenses of the
full, the personal representa- funeral and of administration,

tive shall make payment in the shall be appropriated (in the

following order: following order):

(1) Costs and expenses of (1) Allowance to widow or widow-
administration; er and children;

(2) Reasonable funeral ex- (2) Expenses of last sickness;
penses; (3) Preferred debts under federal

(3) Debts and taxes with law;
preference under fed- (4) Public rates and taxes, and
eral law; money due the state;

(4) Reasonable and neces- (5) All other debts.

sary medical and hospi-
tal expenses of the
last illness of the

decedent, including
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UPC 3-805 18 M.R.S.A. §3051

compensation of per-

sons attending him;
(5) Debts and taxes with
preference under other

laws of this state;

(6) All other claims.

The "allowance to widow and children”, 18 M.R.S.A.

§3051.1, is treated as an exemption under the Uniform Probate
Code, UPC Art. 2, Part 4; and that is why this allowance does
not appear in UPC 3-805. The differences between the two
priority 1lists, then, are:

1) The relatively high position for funeral expenses

under 18 M,R.S.A. §3051;
2) The relatively low position for expenses of the
last illness under UPC 3-805.

The policy of exempting allowances to the widow and children
is certainly understandable as a means of providing an answer to
minimal protection for the family ahead of the lawyers and the
undertakers. It is not clear, however, why expenses of admin-
istration and reasonable funeral expenses are not really part of
the same category. For these reasons, the UPC 3-805 priorities
are preferable to those under present Maine law.

As to expenses of the last illness, the position they occupy
under UPC 3-805 appears to be dictated by federal law, 31

U.S.C.A. §191 and cases decided thereunder: debts and taxes
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with preference under federal law must be given priority over

expenses of the last illness. Estate of Muldoon, 275 P. 24

599. The Maine statute would seem to be simply erroneous in
this regard.
A final aspect of UPC 3-805 is subsection (b):

No preference shall be given in the pay-

ment of any claim over any other claim of

the same class, and a claim due and pay-

able shall not be entitled to a prefer-

ence over claims not due.
There is no comparable provision in present Maine law. Pre-
sumably the general intent behind 18 M.R.S.A. §3051 is that
creditors within each class be treated equally, but that intent

is nowhere made explicit.

Allowance and Compromise of Claims. Sections UPC 3-806

and 3-807 govern the procedure for allowance or disallowance of
claims that have been properly presented. The Uniform Probate
Code procedure is in marked theoretical contrast with the
procedures defined in Title 18 of the Maine statutes, although
the difference is not so great in practice as it is on paper.
In general the Uniform Probate Code would greatly simplify this
area of the law.

UPC 3-806 gives the personal representative broad dis-
cretion to allow, disallow, or partly disallow a claim. He
disallows (or partly disallows) by mailing a notice of dis-
allowance to the creditor within 60 days of expiration of the

period for presentation of claims. Failure to disallow within
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this time frame has the effect of allowance. Upon dis-
allowance, the claimant has a further 60 days within which

to challenge the decision, either by petitioning for allowance
in the probate court or by commencing a proceeding against the
personal representative. The personal representative may re-
consider his decision to disallow a claim, and allow it; but he
may do this only within the 60-day period for challenging a
disallowance. That is, the 60-day period for challenging a
disallowed claim acts as an absolute bar to the claim if
neither the claimant nor the personal representative does any-
thing.

The Maine procedure for disallowance appears at 18 M.R.S.A.
§2405. If the fiduciary finds that a claim is "exorbitant,
unjust or illegal," he applies to the probate court for a hear-
ing on the matter, with notice to the claimant. If the probate
judge finds that the fiduciary's allegations are true, he
appoints a commission of at least two members to review the dis-
puted claim. The appeals provisions of 18 M.R.S.A. §§3301-06
are applicable to the report of the commissioners. (The appeals
section will be discusséd below in connection with payment of
claims.)

In short, the Uniform Probate Code would effectuate a
distinct change in the theory of disallowing claims. Under
present Maine law, the fiduciary must petition for disallowance

in the probate court, and the court's finding of disallowance
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must be reviewed by a commission appointed for the purpose.
Under the Uniform Probate Code, the personal representative
may disallow a claim without going to the probate court,
unless the claimant challenges the decision by petition or
suit; and the probate court has full power to adjudicate a
challenge to a disallowance, without resort to the cumber-
some and expensive mechanism of a specially-appointed
commission.

As suggested at the beginning of this section, the
simplification codified in the Uniform Probate Code is a
simplification more in theory than in practice. Based upon
the experience of probate judges and practitioners, the
commission mechanism seems to be almost, or actually, never
invoked, simply because it is prohibitively expensive and in-
convenient. Instead, the fiduciary and the aggrieved claimant
try first to work out a mutually acceptable compromise -- per-
haps under the informal supervision of the probate court. If
that proves impossible, it seems that direct appeals, or sepa-
rate law suits, are preferred to the commission system.

The same contrast in theory is evident when we come to
compromise of claims (UPC 3-813; 18 M.R.S.A. §2403). The
Uniform Probate Code authorizes the personal representative to
compromise a claim against the estate "if it appears for the
best interest of the estate." Such a compromise may be challenged

by an aggrieved party under UPC 3-808 (d); but unless challenged,
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the compromise is good. Maine law requires a hearing in the
probate court before a compromise may be entered into; and
before the compromise is effective, it must be endorsed by
the court.

Payment of Claims. Sections 3-807 through 3-810 of the

Uniform Probate Code define the procedure for the payment of
claims.

The general rule, UPC 3-807 (2), is that the personal
representative begins to pay allowed claims after the four-month
period for presentation of claims has expired. (First, he must
make provision for homestead, family and support allowances,
unbarred claims not yet presented or allowed, and costs.)

Under UPC 3-807 (b) the personal representative is authorized
to pay any unbarred claim at any time, even before presentation;
but he does so at the risk of incurring personal liability.

A creditor whose claim has been allowed but not paid
may petition for payment. In this connection, it should be
remembered that a claim is, in effect, allowed if not dis-
allowed within 60 days after expiration of the claims period.
UPC 3-806.

Maine law contains no specific provision as to when claims
that have been allowed should be paid. Presumably there is
seldom a problem in the case of solvent estates; and since
administration is always supervised by the probate court, there

is ready access to that court if a problem of nonpayment does
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arise. Maine practice, then, appears to be consistent with
the Uniform Probate Code in this area, with a general duty
on the part of the fiduciary to pay allowed claims.

Insolvency, however, triggers the commission machinery
that has been mentioned above in connection with allowance of
claims. That machinery is described more fully here.

Section 2405 of Title 18, M.R.S.A., provides for the
appointment of commissioners to report on disputed claims; 18
M.R.S.A. §3101 provides for the appointment of commissioners
to report on claims against an insolvent estate. Section 2405
in terms makes the identical procedures applicable in both
cases (dispute or insolvency.)

The commission is made up of two or more commissioners,
appointed by the judge of probate (§3101). Claims must be
filed with the commission in the same manner as has already
been specified, except that a claim properly filed with the
register of probate need not be refiled (§3103). The com-
missioners report on all claims presented, except those of the
fiduciary himself, which are examined separately by the probate
judge (§3106). The probate judge reviews the report of the
commissioners before ordering distribution (§3106). The decree
of distribution cannot come until after 30 days from submission
of the commissioners' report (§3251). Within 20 days of the
report there is a right of appeal from the findings of the

commission. The appeal lies to the probate court, and may be
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taken by the claimant or any other creditor of the estate,
or by the fiduciary, or by any beneficiary of the estate
(§3301).

The procedure just described is of course antithetical
to the Code's theory of a full-power probate court. There
are cases in the Maine Reports that involve the "insolvency
commissioners"; but it appears that a commission is seldom

appointed today. (As indicated above under UPC 3-806 and

3-813, "never" is perhaps more accurate than "seldom".) The
commission procedure -- classic dead-letter law, which has
outlived whatever usefulness it might once have had -- would

be repealed with the adoption of the proposed Code.

UPC 3-809 deals with the payment of secured claims. The
section is drafted guardedly, so as not to conflict with other
state laws regarding secured debts.

The secured creditor has the option of surrendering his
security and proceeding as if unsecured, seeking payment upon
the basis of the amount allowed.

If the creditor has the right to exhaust his security
before receiving payment (a question to be determined by the
Uniform Commercial Code or the Maine Consumer Credit Code, not
the Uniform Probate Code), and he does so, he is paid upon the
basis of the amount allowed less the fair value of the security.
UPC 3-809 (1). There is an important qualification upon this

'combination' of remedies, indicated by the optional language
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"unless precluded by other law" in UPC 3-809 (1). The

Maine Consumer Credit Code, 9-A M.R.S.A. §5.103, forces an
election for consumer debts of $1,000 or less: the secured
creditor may repossess, or he may proceed against the debtor
personally, but he may not do both. The inclusion of this
optional clause in UPC 3-809 (1) makes it clear that the
Uniform Probate Code is not meant to override the M.C.C.C.

If the creditor elects not to exhaust the security (or
if he has no right to exhaust it), he may realize upon the
basis of the amount of the claim allowed, less an agreed (or
litigated) value of the security. UPC 3-809 (2).

The Uniform Probate Code provides no procedure for fore-
closure, which would be governed by applicable existing law.

Maine probate law does not touch upon secured claims if
an estate is solvent and the claim is undisputed. General rules
covering secured transactions would apply.

In the case of insolvency or dispute about the claim, the
Maine statute again resorts to the commission procedure.
Section 3105 of 18 M.R.S.A. (applicable to insolvent estates
because of its inclusion in Chapter 405, and to disputed claims
because of 18 M.R.S.A. §2405) provides that the commissioners
of insolvency shall estimate the value of security in the hands
of a claimant. There is a right of appeal from this estimate to
the probate judge, who may appoint still another commission (of

"3 disinterested men") to appraise the security. The claimant
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may then take the security at the appraised value and recei&e
payment on the basis of the amount of the claim allowed less
the appraised value; or he may relinquish his claim to the
security and receive payment on the basis of the amount allowed
plus the appraised value.

UPC 3-810 defines the manner in which uncertain or future
claims are paid. The personal representative and the claimant
may agree on the present value of the claim, which is then paid
as if it were presently due and certain. Or arrangements may
be made for future payment (as by creating a trust, or ob-
taining a bond for payment from a distributee).

Maine law provides similar options. The uncertain claim
may be compromised under 18 M.R.S.A. §2403, discussed above in
connection with UPC 3-813. If compromise is impossible, there
is 18 M.R.S.A. §2652, which directs the fiduciary to set aside
sufficient assets for the claim, or to require bond from a
distributee.

The question of uncertain or future claims is a highly
practical one, not hypothetical. For example, the case of

Sard v. Sard (1951), 147 Me. 46, 83 A. 2d 286, involved alimony

payable in monthly installments to a divorced wife for her life.
The probate court directed the executors to retain and invest an
amount sufficient to meet all possible payments, no matter how
long the divorced wife might live. The same result might be

reached under UPC 3-810 by the establishment of a trust fund.
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Counterclaims. UPC 3-8l1 empowers the personal

representative to deduct counterclaims when allowing claims.
The counterclaim need not arise from the same transaction as
the claim, and it may exceed the claim. In the latter case
the probate court may render judgment against the claimant
in the amount of the excess.

Section 5903 of Title 14, M.R.S.A., empowers fiduciaries
to assert counterclaims "in actions against (them) in a repre-
sentative capacity . . ." There is no clear authority for
set-off without an "action." Section 5902 is the reciprocal
of 14 M.R.S.A. §5903; it provides that the defendant in an
action by the fiduciary may assert a claim against the decedent
as a counterclaim. If the net result is a balance due to the
defendant, the judgment has the effect of a claim against the
estate, and the rules for presenting claims apply. Section
5902 would be amended by the Commission's bill to delete
reference to the commissioners. Otherwise, the authority to
bring counterclaims in 14 M.R.S.A. §§5902-3 is not inconsistent
with the authority given the personal representative by UPC
3-811.

Execution and Levies. Section 3-812 explicitly exempts

the decedent's estate from execution by creditors, and makes
it clear that probate administration is the only process by
which creditors' claims may be settled. The section also makes

it clear that executions necessary to enforce mortgages,
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pledges, or liens are not affected by the prohibition.

18 M.R.S.A. §§2452-2453 and 14 M.R.S.A. §§ 1953 and
4657 provide for execution against estate assets and would
be repealed by the Commission's bill in favor of the pro-
posed Code's policy of using administration to deal with the
liabilities of the decedent's estate in a comprehensive and
integrated manner.

Encumbered Assets. UPC 3-814 empowers the personal

representative to pay any mortgage, lien, or other encumbrance
against the assets of the estate, whether or not the holder
of the encumbrance has presented a claim, if it appears to be
for the best interest of the estate. This power may be seen
as supplementary to the power of the personal representative
to dispose of estate assets including real estate: see UPC
3-715, especially subsections (6) and (23). For example, it
might be necessary for the personal representative to sell an
encumbered asset in order to pay debts: UPC 3-814 makes it
clear that the encumbrance may first be removed "if it appears
to be for the best interest of the estate." The last sentence
of UPC 3-814 specifies that the sectioh does not alter the rule
against exoneration established at UPC 2-609.

Maine law contains no provision precisely comparable to
UPC 3-814. Under 18 M.R.S.A. §2051 fiduciaries may sell, mort-
gage, lease or exchange real estate if necessary to pay debts,

and if licensed by the probate court. Possibly the power ex-
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plicitly given in UPC 3-814 would be considered a necessary
incident to 18 M.R.S.A. §2051; there is no case on the point.

Administration in More Than One State. UPC 3-815

governs situations in which assets of the decedent's estate
are found in more than one state. Its purpose is the same
as that expressed throughout the Code, notably in Article IV:
as far as possible, the estate is administered as a unit, re-
gardless of state lines. Creditors' claims are to be treated
equitably, no matter where the creditors may reside or where
estate assets may be located. In the language of the Uniform
Comment to UPC 3-815, this section

has the effect of subjecting all assets

of the decedent, wherever they may be

located and administered, to claims

proper}y presented in any local admin-

istration,.

UPC 3-815 (a) provides that assets in this state are sub-
ject to claims and allowances existing or established against
the domiciliary personal representative in another state. UPC
3-815 (b) makes it clear that the law of the domicile controls
family exemptions and allowances, which will be recognized in
this state. Beyond those, the section calls for payment of
creditors in proportion to their claims, whether allowed at the
domicile or elsewhere. UPC 3-815 (c) provides for marshalling
of assets where there are claims in more than one state, with

excess assets in this state to be transferred to the domiciliary

personal representative.



-335-

The policy of UPC 3-815 already finds expression in
Maine law. Section 902 of 18 M.R.S.A. provides that assets
of a non-resident decedent's estate found in Maine are to be
distributed so that creditors here and elsewhere may share
in proportion to their debts. Section 903 of 18 M.R.S.A.,
like UPC 3-815 (c¢), provides for transmittal of residue to
the domiciliary personal representative after payment of local
claims in just proportion.

Section 3-816 of the UPC is in effect a choice of law
provision. It provides that local administration of a non-
resident decedent's estate shall be subordinate to domiciliary
administration except in three cases:

(1) If the will specified the law of the local

state withoﬁt.gefereﬁce to that of the dom-
iciliary state, the will controls;

(2) If there is no domiciliary personal repre-

sentative, the local administration is treated
as the primary administration;

(3) If the probate court orders closing of the

estate after petition and notice under
UPC 3-1001, distribution may be made in
accordance with local law.

Section 901 of 18 M.R.S.A. sets out the Maine rules for
choice of law in this situation. As to personal estate, 18

M.R.S.A. §901 operates much the same as UPC 3-816, with the
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will (if any) controlling, and distribution to a domiciliary
personal representative authorized. As to real estate, 18
M.R.S.A. §901 specifies that Maine law controls in the absence
of a will. It appears that this last provision is consistent
with UPC 3-816 because of referenca& to "applicable choice of
law rules" in the Uniform Probate Code section: Maine law
pertinent to the succession to real estate would prevail.

3. Individual Liability of Fiduciaries.

The situations in which a personal representative, a
conservator or a trustee may be held personally liable on con-
tracts or for torts is set forth in UPC 3-808, 5-429 and
7-306, respectively. Maine has no comparable statute, and
Maine law seems to be the same as that outlined in the Uniform
Comment to UPC 3-808:

In the absence of statute an executor,
administrator or a trustee is personally
liable on contracts entered into in his
fiduciary capacity unless he expressly
excludes personal liability in the con-
tract. He is commonly personally liable
for obligations stemming from ownership
or possession of the property (e.g.,
taxes) and for torts committed by ser-
vants employed in the management of the
property. The claimant ordinarily can
reach the estate only after exhausting
his remedies against the fiduciary as an
individual and then only to the extent
that the fiduciary is entitled to
indemnity from the property.

UPC 3-808 would alter this general common law by providing
that in the case of contracts the personal representative

would be individually liable only if he fails to reveal his



-337-

representative capacity, and that in the case of torts he
would be individually liable only if he is at fault. The
Comment continues:

This (section is) designed to make the
estate a quasi-corporation for purposes
of such liabilities. The personal repre-
sentative would be personally liable only
if an agent for a corporation would be
under the same circumstances, and the
claimant has a direct remedy against the
quasi-corporate property.

The only present Maine law on this area seems to be con-

tained in the following cases: Davis v. French, 20 Me. 21

(1841); Walker v. Patterson, 36 Me. 273 (1853); Plimpton v.

Richards, 59 Me. 115 (1871); Plimpton v. Gardiner, 64 Me. 360

(1875); Baker v. Moor, 63 Me. 443 (1873); Baker v. Fuller, 69

Me. 152 (1879); Carter v. National Bank of Lewiston, 71 Me. 448

(1880); Goulding v. Horbury, 85 Me. 227 (1892); Bangor v..Pcirce,

106 Me. 527 (1910); Call v. Garland, 124 Me. 27 (1924); Jones

v. Silsby, 143 Me. 275 (1948).

This collection of cases makes it clear that adoption of
UPC 3-808 and 7-306 would mark a change in Maine law, although
no cases have been found involving personal liability of a
guardian in comparable circumstances.

The common=-law rule holding a fiduciary liable on contracts,
obligations, and torts arising from administration is based on
the theory that an estate (or trust) is not a legal person, and

therefore is not capable of entering into contracts or committing
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Justice Traynor's opinion in Johnston v. Long, 30 Cal.

181 P.

2d 645 (1947):

In Campbell v. Bradbury, this court held
that an incompetent under guardianship was
responsible for the negligent operation of
an elevator in a building operated under
the control of the guardian and rejected
expressly any analogy to the liability of
executors in similar situations. A judg-
ment imposing liability on an incompetent
to be paid out of assets controlled by a
guardian is clearly distinguishable from

a judgment imposing liability on an estate.
The incompetent is a person and would still
be liable after the discharge or removal of
the guardian, but the estate is not even a
legal person and after distribution of the
assets and discharge of the executor it no
longer exists. The court in the Campbell
case had someone before it upon whom the
liability could be imposed, and there is
some justification for avoiding circuity of
action by imposing the liability initially
on the party that would ultimately bear it
even if the guardian were personally liable.
(Emphasis supplied.)

Such conceptualism is often explicit, as shown by

2d 54,

The cited Maine cases go this far and no further, grounding

the decision solely on the conceptualism of the non-entity

theory.

But the non-entity theory, no matter how comforting it

may be to a Court that must give weight to precedent and common-

law tradition, does not go to the heart of the policy con-

siderations that should be examined.

The strongest argument for retaining the traditional rule

is stated in Johnston v. Long, supra, at pp. 63-64 of 30 Cal.

2d:
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If the plaintiff could recover directly from
the estate in an action against the executor
in his representative capacity, the heirs
would have no assurance that the question of
the personal fault of the executor would be
properly tried. It would not be in the
interest of either the plaintiff, who would
be attempting to recover out of the assets
of the estate, or the defendant, whose in-
terest as an individual and as an executor
would be in conflict, to show personal fault
on the part of the executor.

Neither the common-law rule nor the Uniform Probate
Code, however, would absolve the fiduciary from liability
for his own personal torts, or for contracts beyond the scope
of his powers as fiduciary. Ruly 19 of the Maine Rules of
Civil Procedure, furthermore, provides the mechanism for
assuring that persons interested in the estate are not excluded:
. . A person who is subject to service of
process shall be joined as a party in the
action if . . . (2) he claims an interest
relating to the subject of the action and
is so situated that the disposition of the
action in his absence may (i) as a prac-

tical matter impair or impede his ability
to protect that interest . . . .

The Rule provides that the court may determine whether "in
equity and good conscience the action should proceed among
the parties before it" in the absence of interested persons.
UPC 3-808 (d), together with Rule 19, provide an adequate
answer to the Johnston v. Long argument.

The principal argument for the Code rule is that, unless

the fiduciary is personally at fault or has acted outside his

fiduciary authority, the estate (or trust) bears the ultimate
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burden of liability under doctrine of reimbursement or
recoupment -- a principle recognized under the common law -

- and that imposing personal liability on the fiduciary leads
to circuity of actions. The creditor can usually reach the
trust estate eventually under one technique or another; so
the law should allow him to reach it on the simple and
sufficient ground that the obligation was properly incurred
in the administration of the estate.

An important side effect of the Code rule would be to
encourage responsible persons to undertake fiduciary obligations
by relieving them of the fear (sometimes justified in practice;
again, see Johnston v. Long) of a large personal judgment
against them (or, in the alternative, of the need for high

insurance coverage before undertaking such obligations).
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strator. A successor to the decedent's personal property took by

distribution, not by descent. Grant v. Bodwell, 78 Me. 460 (1886).

Section 3-101 would treat both real and personal property alike;
upon the death of the decedent, title would pass to the devisees or
intestate successors, subject to powers of the personal representa-
tive.

The Uniform Comment to UPC 3-901 makes it clear that the
section was meant to add little to the substantive provisions of
UPC 3-101, except to indicate how successors may establish record
title in the absence of administration. Devisees may establish
title by a probated will to devised property. This is similar to
present Maine law, which provides that no will is effectual to pass
property unless proved and allowed in probate court. 18 M.R.S.A.
§101. Once probated, the will could presumably be used to establish
title under present law. Under the Code, if the will has not been
probated, the devisee may not use it to establish title to the
devised property under UPC 3-901. TIf he satisfies the conditions
of the narrow exceptions to UPC 3-102, the devisee may use an un-
probated will to prove the transfer of the decedent's property
to himself under that section.

Intestate successors or persons entitled to property by home-
stead allowance or exemptions may establish title to decedent's
property by proof of the decedent's ownership, his death, and their
relationship to the decedent. Although no Maine statute explicitly
states so, an intestate successor under present Maine law could
probably establish title to the decedent's property by adducing
the same proof as called for by UPC 3-901. However, the successor

may experience difficulties with the marketability of the title
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H. Distribution

While the method of distribution of estate assets under the
Uniform Probate Code and the proposed Code for Maine has been
tduched upon in the previous discussion of related areas -- es-
pecially concerning the powers and duties of the personal repre-
sentative to distribute under UPC 3-704 and 3-715, and the
devolution of title to the successors under UPC 3-101 -- this
part of the Commission's study deals more extensively with that
process and certain special problems that are involved in distri-
bution.

1. Establishing Successors' Title With No Administration

Section 3-901 of the Uniform Probate Code, which applies
only if there has been no administration of a decedent's estate,
provides that the heirs and devisees are entitled to the estate
in accordance with the terms of a probated will or the laws of
intestate succession. It should be read in conjunction with UPC
3-101, which provides that upon the death of a person, his real
and personal property devolves to the persons to whom it is
devised by his last will‘or, in the absence of testamentary dis-
position, to his heirs, subject to the powers of the personal
representative incident to administration, and with the limited
exceptions of UPC 3-102 for establishing title through the eviden-
tiary use of an unprobated will.

Although it would probably not make much practical d£fference,
UPC 3-101 would make a theoretical change in the devolution of
personal property at death. At common law, title to the decedent's

personal property was considered to pass to the executor or admini-
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unless administration has occurred. Any person handling an in-
testate decedent's property in Maine would be wise to seek appoint-
ment as administrator and formally administer the estate, because
of the provisions of 18 M.R.S.A. §1414, which characterize a per-
son as an executor in his own wrong if he meddles with the dece-
dent's property without having been so appointed. Personal
liability could follow the characterization.

All successors take the property subject to all charges
incident to administration, including the claims of creditors and
allowances of the surviving spouse and dependent children, and
subject to any rights of others resulting from abatement, retainer,
advancement, and ademption.

Section 3-901 applies only in the absence of any administra-
tion of the decedent's estate. If administration has occurred
and distribution of the property has been made in kind, successors
to the estate may establish title by instruments or deeds of
distribution. See UPC 3-907, 3-908.

2. Abatement

Section 3-902(a) of the Uniform Probate Code states that,
unless otherwise provided in the will and except as provided in
connection with the share of the surviving spouse who elects to
take an elective share, abatement occurs in the following order:
(1) intestate property (2) residuary property (3) general devises
(4) specific devises. Abatement within each classification would
be pro rata. The Code attempts to solve the somewhat troublesome

problem of where demonstrative legacies fit into this scheme by
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with giving effect to the priorities provided for in (a) and

(b) in the event that property which has priority under (a) or

(b) is sold or used incident to the administration of the estate.
Under Maine law, it appears that there is one special sit-

uation in which a testamentary gift may be given preference over

another legacy or bequest in the same class. In Moore v. Alden,

80 Me. 301 (1888), it was held that where a testamentary gift,

in that case an annuity, was made by a husband to a wife in
satisfaction of her waiver of dower in his estate, the gift has a
preference over all other unpreferred legacies. The theory behind
that rule was that the wife did not take the gift strictly as a
beneficiary but as a purchaser for a valuable consideration. The
estate got her right of dower, and she received the testamentary
gift in lieu of dower. The rule applied where the gift was made
in lieu of the wife's dower. It did not apply if the wife had no
subsisting right of dower at the death of the testator or if the

legacy was given in addition to dower. Moore v. Alden, supra;

Additon v. Smith, 83 Me. 441 (1891). It has been said that the

rule would apply where the gift is made in lieu of the spouse's

right and interest by descent. Wilson, Maine Probate Law 344

(1896). However, no case so holding has been found. It is ques-
tionable whether or not these cases are related to the abatement
issues covered by UPC 3-902. It is clear, however, that they

do not represent an additional category of preferred devises under
subsection (c). A court, therefore, would be free to find that a
gift in lieu of dower can be an expression of an abatement priority

expressed in the will or implied in the testamentary plan under
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stating that for purposes of abatement, a general devise charged
on any specific property or fund is a specific devise to the ex-
tent of the value of the property on which it is charged, and

a general devise to the extent of the fajilure or insufficiency.

An exception to the order of abatement set forth in UPC
3-902 occurs where a surviving spouse elects to take an elective
share of the augmented estate pursuant to Article 2, Part 2 of the
Code. When such an election necessitates abatement, liability
for the balance of the elective share 1s equitably apportioned
among the recipients of the augmented estate in proportion to
the value of their interests therein.

As under present Maine law, the intent of the testator would
control. The Code also would give effect to any express order of
abatement made in the will, and if the testamentary plan or the
express or implied purpose of a devise would be defeated by the
order of abatement provided for in UPC 3-902(a), the shares of
the distributees would abate as found necessary to effectuate the
intent of the testator. UPC 3-902(b).

Subsection (c) of UPC 3-902 provides that if the subject
of a preferred devise is sold or "used incident to administration,"
abatement will be achieved by appropriate adjustments in, or con-
tribution from, other interests in the remaining assets. The
term "preferred" devise used in subsection (c¢) refers to devises
that have priority over other devises by virtue of either the
statutory priorities set forth in subsection (a), or the priorities
implied or expressed by the testamentary plan under subsection (b).
Subsection (c) does not itself set forth an additional category

of priorities for abatement, but only provides for a way to deal
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subsection (b). However, 3-902(b) would not mandate the decisions
in Moore and Additon, but would leave the determination of testa-
mentarily expressed or implied abatement priorities to be determined
on a case by case basis. Thus, UPC 3-902 would in itself neither
reject those cases, nor statutorily freeze them into Maine law.

The provisions of Maine law dealing with abatement and the
marshaling of assets for the payment of debts are 18 M.R.S.A.
§§1853-1855. The language of these sections is obscure. Section
1853, on its face, seems to disregard classifications of bequests

and devises and seems to require pro rata contribution from all

recipients of a decedent's estate when abatement is required, but
section 1854 suggests that specific bequests are somehow preferred,
while section 1855 appears to give favored treatment to real
propertj.

Case law suggests that, except for favored treatment of real
property (18 M.R.S.A. §1855), the order of abatement under 18
M.R.S.A. §§1853-1855 is quite similar to that set forth in UPC
3-902. At present, the order of abatement appears to be as follows:
(1) intestate personal property (2) residuary personal property
(3) general bequests or legacies of personal property (4) intes-
tate real property (5) residuary real property (6) general devises
or real property (7) specific bequests and devises. See Eaton v.

MacDonald, 154 Me. 227 (1958); Cantillon v. Walker,146 Me. 168

(1951); Morse v. Hayden,82 Me. 227 (1889); Emery v. Batchelder,

78 Me. 233 (1886). The biggest change UPC 3-902 would make in
present Maine law would be to eliminate the favored treatment of

real property in marshaling estate assets for purposes of abatement.
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The Code language seems highly preferable to the obscure
provisions of present Maine law.

3. Right of retainer

Section 3-903 of the Uniform Probate Code provides that the
amount of a non-contingent indebtedness of a successor to a
decedent's estate if due, or its present value if not due, shall
be offset against the successor's interest. The amount of a
successor's indebtedness to the estate would be deducted from
his share before distribution. Present Maine law is substantially
in accord with this provision. See 18 M.R.S.A. §§1901, 1903; Webb
v. Fuller, 85 Me. 443 (1893). Any change that UPC 3-903 would
effect in Maine law would be slight.

At common law, the personal representative had a duty to
exercise the right of retainer against an indebted successor's
share even though the claim against the debtor would have been
barred by the statute of limitations in an ordinary civil action.
Atkinson, Wills, §141 (24 ed. 1953). The second clause of UPC 3-903
provides that the successor shall have the benefit of any defense
which would be available to him in a direct proceeding for recovery
of the debt. Under this provision, a successor indebted to the
decedent's estate would be able to assert any defense to the set-
off contemplated by UPC 3-903, including a claim that enforcement
of the debt is barred by the statute of limitations.

The latter result would be the same as under present Maine law.

In Holt v. Libby, 80 Me. 329 (1888), the Law Court held that an

executor had no power to retain a legacy in whole or partial
satisfaction of a debt due to the estate from the legatee, where
a direct proceeding for recovery of the debt would have been

barred by the statute of limitations.
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The Uniform Probate Code version of §3-903 is changed in the
proposed Maine code by the addition of a sentence preserving the
present provision that such a successor's indebtedness would
constitute a lien on any property distributed to him.

4. 1Interest on General Legacies

UPC 3-904 provides that general pecuniary devises bear interest
at the legal rate beginning one year after the first appointment
of a personal representative until the time of payment. The
testator may provide otherwise by expression of a contrary intent
in his will. The Code provision differs from the common law in
that under UPC 3-904, interest begins to run one year after a
personal representative has been appointed, whereas at common law
a general pecuniary legacy bears interest starting one year from
the testator's death. Atkinson, Wills, §135 (2d ed. 1953).
Prior to 1916, Maine, having no statute on the subject, followed

the common law. In Hamilton v. McQuillan, 82 Me. 204 (1889), the

Law Court addressed the problem of when a general pecuniary legacy
begins to bear interest. The Court noted that interest is allowed
as incident to the legacy after it becomes due, and announced the
general rule that a pecuniary legacy, in the absence of any
designation as to time of payment, is payable at the end of one
yvear from the death of the testator without interest, and that if
not then paid, it bears interest after the expiration of the year.
In 1916, a statute was enacted providing that legacies were

payable in one year after final allowance of the will. Me. R.S.
1916, c¢. 70, §26. The present Maine statute, 18 M.R.S.A. §1416, states
that legacies are payable in 20 months after final allowance of the
will. If, as stated in the Hamilton case, interest is allowed as

incident to the legacy after it becomes due, it would appear that
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under present Maine law, general pecuniary legacies do not begin to
bear interest until 20 months after final allowance of the will.

a. Judicial Discretion and Unproductive Property

Although the Commission believes the Uniform Probate Code
provisions of §3-904 to be desirable, it added language to the
Maine version to make expressly clear the power of the court to
depart from the rigidity of the rule in case the other assets of
the estate were unproductive or underproductive--situations in
which a testator would presumably not desire to deplete the value
of other testamentary gifts in an apparently unbalanced manner.

The rationale underlying the payment of interest on general
pecuniary devises is said to be based on an assumption that the
testator intended the legacy to be distributed within a reasonable
time after his death, or after administration had begun, and so would
expect the legatee to have the use of the money at that time. Payment
of interest for any delay beyond a reasonable time would serve to
compensate for the deprivation of the legatee's use of the money,
although a few courts have seen it as a penalty to induce more
prompt administration. See Atkinson, Wills §135 (24 ed. 1953),
and 6 Page on Wills §59.11 (Bowe-Parker rev. 1960). Such payment also
serves to put the general pecuniary devisee on a more nearly equal
basis with other recipients when there is a delay in distribution,
since in most situations the recipients of other kinds of testamentary
gifts will themselves realize income and increases in value accruing
during estate administration. TFor instance, a devisee of real
estate will receive rents and profits earned during administration,
as well as any increase in value of the real estate itself. A
specific bequest of stock will carry with it both any value increase

and income earned between the testator's death and the time of
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distribution. Even a recipient of a general bequest of stock will
receive any value increase, although he will not be entitled to
dividends earned before it becomes his own either by distribution

to him, Palmer v. Palmer, 106 Me. 25 (1909), or by law, Perxry v.

Leslie, 124 Me. 93 (1924). Likewise, the residuary devisee will
receive all increases in value and all income earned by the residual
assets during administration, as well as all income earned by the
estate that does not go with the specific gifts or real estate,
including all income earned by the amounts of the general pecuniary
devises. In light of these examples, it seems appropriate to
provide for payment of interest on general pecuniary devises,

at least when the estate is productive.

The Uniform Probate Code provision, however, intentionally
omits any exception for situations where the estate is not productive
or is suffering losses because of adverse economic conditions. See
Uniform Comment to UPC 3-904. The addition of the discretionary
language in the proposed Maine Code would allow the court flexibility
to excuse the payment of interest in such situations and thus avoid
the possibility of both the inappropriate depletion of the residue
and the unduly favored treatment of the general pecuniary devisee
that might otherwise result. The proposed additional language
would frame the issue of non-payment of interest on the testator's
intent. It does not seem reasonable to presume that the testator
intended interest to be paid to the general pecuniary devisee whose
legacy comes from assets that are not productive or are declining
in value, at the expense of other devisees who are more likely to be
the primary objects of the testator's bounty. |

The purpose of the additional language is to accommodate
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reasonable presumptions about the testator's intent within the

spirit of the basic presumption that interest was intended after

the running of a reasonable time. It would not be used under the
proposed drafting to excuse such payment or extend the grace period
merely because administration is delayed for a long period when the
assets are productive or generally increasing in value. It is at
just such times that the interest should be paid to general pecuniary
devisees under the rationale of provisions such as UPC 3-904 and the
previously cited Maine cases.

b. The Time Period and Non-Pecuniary Devises

The Uniform Probate Code's use of the term "general pecuniary
devise" is equivalent to the strict, traditional "general legacy,"
which is a testamentary gift of money to be paid out of the general
estate, rather than a non-monetary gift (bequest or devise) or a
monetary gift to be paid only from a specific source or fund
(specific legacy). In modern legal usage, however, the term "legacy"
is used to include both pecuniary and non-pecuniary gifts of personal
property (1 Page on Wills §l1.2, Bowe-Parker rev. 1960), and the
Maine statute's use of the term "legacies" has been applied by the

courts to non-pecuniary gifts. 18 M.R.S.A. §1l416; Perry v. Leslie,

124 Me. 93 (1924).

The Maine statute establishes the time at which legacies
become due, but does not by its terms provide for payment of
interest. The right to interest after a pecuniary legacy becomes

due was judicially established in Maine by the case of Hamilton v.

McQuillan, 82 Me. 204 (1889), prior to enactment of the predecessor
to Section 1416, and is apparently still the law under the time

period established now by Section 1416. Nichols v. Nichols, 118
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Me. 21, at 23 (1919). Thus, even though "legacies" in Section 1416
is broader than "general pecuniary devise" in UPC 3-904, the
Uniform Probate Code would not seem to change the Maine law insofar
as it concerns the kind of testamentary gift which is to bear

interest, i.e., only pecuniary devises payable out of general

estate assets. This is consistent with the common law and the
generally prevailing rule in this country. 6 Page on Wills §59.11
(Bowe-Parker rev. 1960). The most significant change is ‘in when
such gifts will begin to bear interest. Section 1416 provides that
interest would begin to accrue 20 months after final allowance of
the will. UPC 3-904 reduces the period to 12 months (which is the
more generally prevailing rule) and starts counting that period from
the appointment of a personal representative for the estate, rather
than from the final allowance of the will.

One change that would result from adoption of UPC 3-904 and
the repeal of 18 M.R.S.A. §1416 is that there would no longer be
any express provision for when a distributee could enforce payment
of a legacy (whether pecuniary or non-pecuniary). This in itself,
however, is better covered under the Uniform Probate Code by the
general duty of the personal representative to proceed expeditiously
with distribution under UPC 3-704, and the right of distributees to
enforce that duty by petitioning for a court order under UPC 3-105,
3-607(a), 3-1001(a), or 3-1002, if they feel the estate is not
being distributed expeditiously.

However, the elimination of the 20-month period after which
legacies are due may make a change in the right of a general non-
pecuniary devisee to income earned on the assets distributed to him
in certain rare situations. Under current Maine law a general non-

pecuniary legatee has the right to income from the subsequently
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distributed assets when that income is earned either after distribution
to him or after the 20-month period runs, whichever is earlier.

Perry v. Leslie, 124 Me. 93 (1924). Without any set due date on

such legacies, the right to income from the assets would not pass

to the legatee until actual distribution. The problem, if it is one,
seems relatively minor, and not likely to occur often. In most
cases a legatee could protect himself by obtaining a court order to
enforce expeditious distribution of the legacy, thus also obtaining
the right to income prior to the 20-month period from allowance of
the will which contains the legacy. The presumption that a testator
intends interest payment on the value of such devises after a
reasonable period has not been a part of the traditional law or
Maine law and such a presumption is not as directly applicable to
bequests as it is to legacies which consist wholly of money itself.
In addition, any increase in the value of assets distributed as part
of a non-pecuniary legacy (unlike the money in a pecuniary legacy)
will of course go to the general legatee. Based on all of these
factors, there seems to be no reason to preserve this incidental
aspect of 18 M.R.S.A. §l41l6.

c. Legal Rate of Interest

Prior to 1975 the legal interest rate in Maine was established
by 9 M.R.S.A. §228 as follows:

§228. Legal Interest Rate

In the absence of an agreement in writing, the legal

rate Of interest is 6% a year.
This section was repealed in 1975 and purportedly replaced by
9-B M.R.S.A. §432, which is entitled "Interest on loans," and
provides that:

The maximum legal rate of interest on a loan made by a
financial institution, in the absence of an agreement in

writing establishing a different rate, shall be 6 percent per
year.



-354-

While the new section purports to replace the former "Legal Interest
Rate" section, it does not fit the UPC 3-904 reference to a general
"legal rate" as explicitly as did the former section. The new

section refers to a "maximum" legal rate, and is explicitly

applicable to "a loan made by a financial institution." It would seem
that the meaning of UPC 3-904 would be clarified by explicitly
providing that the general pecuniary devise would bear interest "at

the legal rate of 6% per year beginning one year after"” etc. This

language is included in the Commission's proposed Code for Maine.

5. Penalty Clauses For Will Contest

Section 3-905 of the UPC states that a provision in a will
purporting to penalize any interested person for contesting the will
or instituting other proceedings relating to the estate is unen-
forceable if probable cause exists for instituting proceedings.
Generally, courts tend to enforce forfeiture provisions in wills
if there is no probable cause for instituting proceedings contesting
the will. When probable cause exists for contesting a will,
authority is split on the enforceability of penalty clauses for
contest: some jurisdictions give effect to the penalty clause
while others hold it unenforceable as against public policy. See
Atkinson, Wills, §82, pages 408-410 (2d ed. 1953).

No Maine cases or statutes have been found on the subject.
Under the Code, such penalty clauses would be upheld if no probable
cause existed for contesting the will but would be unenforceable
if probable cause existed. The Code approach seems desirable.

It would allow those persons with honest grievances to present
their contentions to the court without fear of forfeiting a devise
in their favor if unsuccessful while, at the same time, it would

tend to discourage frivolous, unmeritorious litigation.
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6. Distribution in kind

a. Preference for Distribution in kind

UPC 3-906 establishes a preference for distribution in kind
of the distributable assets of a decedent's estate. The section is
designed to cut down on the time and expense involved in converting
a decedent's assets to cash when they could just as well be
distributed in kind. Subsection (a) directs the personal representative
to make distribution in kind whenever possible. Section 3-906(a) (1)
states the obvious, that a specific devisee is entitled to distribution
of the thing devised to him.

Section 3-906 (a) (4) provides that the residuary estate is
to be distributed in kind if there is no objection to the proposed
distribution and it is practicable to distribute undivided interests.
A residuary devisee is entitled to object to a proposed scheme of
distribution in kind because, as noted in the Comment to UPC 3-906,
it is implicit in sections 3-101, 3-901, and 3-906 that each residuary
beneficiary's basic right is to his proportionate share of each
asset constituting the residue. If the residuary devisee does object
or it if is not practicable to distribute undivided interests, the
residuary property may be converted into cash for distribution.

Even a devise payable in money may be satisfied by wvalue in
kind provided the person entitled to the payment has not demanded
payment in cash, the property distributed is valued at fair market
value as of the date of distribution, and no residuary devisee has
requested that the asset in question remain a part of the residue.
UPC 3-906(a) (2). Under this provision, where there is not enough
actual cash in the estate to pay the pecuniary legacies, the personal
representative will be spared the trouble of converting assets into

cash where no one objects to distribution of an equivalent value in
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kind.

Section 3-906 also states a preference for distribution in kind
of the allowances provided for in Article 2, Part 4 of the Code.

It is implicit in sections 2-401, 2-402 and 2-404 that the homestead
and exempt property allowances are to be satisfied by value in

kind unless there is not enough real property and unencumbered
chattels in the estate to do so, but UPC 2-403 provides that the
surviving spouse and minor children of a decedent are entitled to

a family allowance of a reasonable sum in money. Section 3-906
makes it clear that the family allowance may also be satisfied by
value in kind if there is no objection thereto.

The Maine statute relating to the distribution of a decedent's
property is 18 M.R.S.A. §2351. It applies to the property remaining
in the personal representative's hands which is not necessary for the
payment of debts and administration expenses, pecuniary legacies of
a fixed amount, or specific bequests. Under section 2351, the probate
judge determines those who are entitled to this residuary property
and their respective éhares therein under the will or by intestate
succession, and enters an appropriate decree of distribution.

It seems implicit in the language of section 2351 that the
recipients of specific devises or bequests are entitled to the
particular thing devised. As for the remaining property available
for distribution, 18 M.R.S.A. §2352 provides that when such property
consists of anything other than money, the judge may order it
distributed in kind. This provision differs very little from the
Code. Section 2352 states that the judge may order a distribution
in kind, while UPC 3-906(a) (4), employing slightly stronger language,

says that the residuary estate shall be distributed in kind if no



-357~

objection is made thereto and such a distribution is feasible.

Maine law is similar to the Code with respect to distribution
of allowances and exempt property. Section 801 of Title 18 provides
for allowances to widows out of the decedent's personal estate under
certain circumstances. It appears that the allowance may consist

of specific items or money. Dunn v. Kelley, 69 Me. 145 (1879).

This provision differs very little from the Code manner of satisfying
the family allowance provided for in UPC 2-403. Section 2-403
contemplates that the allowance will be paid in money, but UPC 3-906
(a) (2) authorizes payment of value in kind if no one objects to such
a distribution.

Presumably, the exempt property of a decedent's estate,
provided for in 18 M.R.S.A. §1858 and 14 M.R.S.A. §§4401 and 4551,
is intended to be distributed in kind to the persons ultimately
entitled thereto. Under the Code, the exempt property allowance is
to be satisfied in kind (UPC 3-906(a) (1)), while fhe homestead
allowance may be satisfied by wvalue in kind if possible.

It is clear not clear how much practical difference there would be
between present Maine law and the Code in respect to how estate
assets are distributed. Section 3-906 of the Code states a distinct
preference for distribution in kind whenever feasible, whereas the
Maine statutes simply allow such distribution, without stating any
preference. The Code approach would place a bias in favor of
keeping the decedent's property in its original form, but allow
ligquidation when desired or when that would be more practical. The
Code might also eliminate the time and expense involved in converting
estate assets into cash for distribution in cases where distribution
could just as well have been made in kind.

In order to clarify the meaning of UPC 3-9206(a) (2) and to conform
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it better to the terminology used elsewhere in the Code, the phrase
"devise payable in money" is changed in the Maine version to
"pecuniary devise."

b. Valuation

Section 3-906(a) (3) of the UPC sets forth certain rules for the
valuation of certain property, such as securities and choses in
action, distributed in kind or assigned pursuant to paragraph 2
of UPC 3-906(a). This paragraph should be helpful in solving the
difficult problems of appraisal which sometimes accompany
distribution of such assets. There is no counterpart to UPC 3-906
(a) (3) in the Maine statutes.

After the probable charges against the estate are known, the
personal representative may mail or deliver a proposal for distri-
bution to all persons who have a right to object thereto. UPC 3-906
(b). If a distributee fails to object to the proposed distribution
in writing received by the personal representative within 30 days
after mailing or delivery of the proposal, his right to object
to such proposal is deemed to have terminated.

Prior to the Tax Reform Act of 1976, property which had
appreciated in value during the decedent's ownership, and which
passed through the decedent's estate, was given a "stepped-up" basis
determined essentially by the value of the property at the decedent's
death. As a result, neither the estate nor devisees of the
appreciated property were liable for capital gains taxes on the
appreciation during the decedent's ownership, thus allowing the
appreciation to escape such taxation altogether. The 1976 Act
changes this by providing that such property have a carryover basis
in the hands of the estate or devisees which is essentially the

basis of the property in the decedent's hands immediately before
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his death, with certain adjustments. I.R.C. §1023. Thus, generally
speaking, a devisee of such appreciated property covered by the

new provision will be liable for capital gains taxes on the
decedent's appreciated value at the time of any sale or exchange

of that property by the devisee (assuming that the appreciation

has not subsequently been wiped out).

A special section of the 1976 Act deals specifically with the
use of such property to satisfy pecuniary bequests. I.R.C. §1040.
That section provides, in essence, that the estate shall be taxable
on any appreciation between the value of the property at decedent's
death and the value of the property at the time of distribution. The
basis of the property in the devisee is then the carryover basis
of the decedent immediately before his death, plus any appreciation
on which the estate was liable for a tax as set forth in the preceding
sentence. The pertinent parts of I.R.C. §1040 read as follows:

(a) General Rule -- If the executor of the estate of any
decedent satisfies the right of any person to receive a pecuniary
bequest with appreciated carryover basis property (as defined
in section 1023(f)(5)h then gain on such exchange shall be
recognized to the estate only to the extent that, on the date of
such exchange, the fair market value of such property exceeds the
value of such property for purposes of chapter 11 [essentially the
value of the property for estate tax purposes at the time of the
decedent's deathl].

(b) Similar Rule for Certain Trusts -- .....

(c) Basis of Property Acquired in Exchange Described in
Subsection (a) or (b). -- The basis of property acgquired in an
exchange with respect to which gain realized is not recognized
by reason of subsection (a) or (b) shall be the basis of such
property immediately before the exchange, increased by the amount
of the gain recognized to the estate or trust on the exchange.

The explanation of the effect of these sections on the legatee's
basis prepared by the staff of the Congressional Joint Committee

on Taxation reads as follows:

Where this section applies, the basis of the property
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to the distributee is the carryover basis of the property
increased by the amount of any gain recognized on the
distribution [i.e., the amount on which the estate was
taxed].
General Explanation of the Tax Reform Act of 1976, p. 563 (Joint
Committee on Taxation, 94th Congress, P.L. 94-455).

By way of simplified illustration, if the decedent purchased
securities at $50, which were valued at his death at $100, and
distributed by the personal representative in satisfaction of
a pecuniary devise when their value was $125, the amount recognized
and taxable to the estate would be $25, and the new basis in the
distributee (pecuniary devisee) would be $75 (the decedent's basis
of $50 plus the $25 which was recognized and taxed as gain to the
estate). Thus, if the pecuniary devisee sold the $125 securities
for their then market value of $125 (the amount to which the devisee
was entitled under the will) he would receive $125 in cash, but
also be liable for capital gains taxes on $50 (what he received
minus his basis). Had the devisee been paid in cash he would
receive $125 free of any comparable tax liability.

The above example illustrates one part of a problem that may
arise under any distribution of kind. Another aspect of the
problem arises when more than one pecuniary devisee is paid with
appreciated carryover basis property, with accompanying questions
of equitable treatment among the various pecuniary devisees.
Obviously, the distribution of $125 of high basis securities is
more favorable to a devisee than would be the distribution of
$125 of low basis securities. Similar problems may exist in
distributions to non-pecuni