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TO: Criminal Law Advisory Commission Members and Consultants
FROM: Stephen L. Diamond

RE: Meeting of April 21, 1977

The meeting of April 21, 1977 has been set for 10:00 A.M.
in the Auditorium of the Portland Public Safety Building.
The agenda is set out below. It is my hope that this will
be the final meeting in which amendments to the Commission's
bill (L.D. 306) will be discussed. I should like to be in a
position to give to the Judiciary Committee all of the amend-
ments approved by.the Commission subsequent to the submission
of the original bill.

AGENDA

1. Problem of applicability of §U4-A to municipal ordinances.
I expect one or more representatives of the Maine Municipal
Association to address this issue.

2. Conversion amendments (attached).

3. Homicide amendments prepared by the Office of the Attorney
General. (I shall mail these out if they are completed
in time. Otherwise, they will be distributed at the
meeting.)

I, Pending L.D.'s.



17-A M.R.S.A. §6, sub-§§2 and 3, as enacted by PL 1975, c. 740,
§16-A, are repealed.

17-A M.R.S.A. §151, sub-§9, last sentence, as enacted by PL
1975, c. 740, §35, is repealed.

17-A M.R.S.A. §152, sub-§4, last sentence, as enacted by
PL 1975, c. 740, §36, is repealed.

17-A M.R.S.A. §1152, sub-§1, as last amended by PL 1975, c. 740,
§107, 1s further amended to read:

1. Every natural person and organization convicted
of a crime shall be sentenced in accordance with the
provisions of this Part. exeepb-thab-the-serbteree
avbherizged-£for-a—erime-defined-oubside—bhe—ecodes—-and-nob
etassified-as—a-61ass-Ay-Glass-By-6Lass-65—-6Lass—-b~e®
Slass~B-erime—-shall-remain-irn-effeet~

17-A M.R.S.A. §1252, sub-§2-A, as enacted by PL 1975, c. 740,
§117, is repealed.




17-A M.R.S.A. §1301, sub-§1, fA-1, as enacted by PL 1975,
c. 700, §122, is amended to read:

A-1. $3986 $2500 for a Class C crime.

17-A M.R.S.A. §1301, sub-§1, B, as enacted by PL 1975, c. 499,
§1, is amended to read:

B. $588 $1000 for a Class D crime.

17-A M.R.S.A. §1301, sub-§1, YC, as enacted by PL 1975, c.l499,
§1, is amended to read:

C. $256 $500 for a Class E crime.

17-A M.R.S.A. §1301, sub-§l, is enacted to read:

4, Whenever a statute makes the possession of a
particular item, whether animate or inanimate, a criminal
offense, the statute may expressly provide that the fine
shall depend upon the quantity of the item possessed by
the defendant. Such statute shall not be subject fTo the
maximum limits placed on fines by subsections 1 and 3 of
this section.
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17-A M.R.S.A. §15, sub-§1, A, sub-9(2), as enacted by
P.L. 1975, c. T7ho, §22, 1s amended to read:

(2) Any Class A, Class B or Class C crime4 or a

violation of sectlon 357 or of section 703, or an

attempt to violate section 401; and

COMMENT: Thils amendment would authorize law enforcement
officers to make warrantless arrests, based upon

probablé cause, for the offenses of theft of services,
forgery, and attempted burglary. TForgery 1s a Class D
crime, theft of services is usually a Class E crime, and
attempted burglary 1s usually a Class D crime. Accordingly,
present law allows warrantless arrests only if the offense
is committed in the officer's presence (see 17-A M.R.S.A.
§15).

Theft of services and forgery pose special enforcement
problems for a number of reasons. PFirst, they are
generally committed outside the presence of an officer.
Second, the offenders are frequently from other states,
and thus are unknown to both the police and the victim.
Third, at least in the case of forgery, the violator is
likely to utillize a false identity. As a result, the
requirement that the officer secure a warrant to make the
arrest will often be an exercise in futility, insofar as
the perpetrator will have already left the State. 1In
addition, unless he has volunteered the information, the
police may not have hils name and address.

It should be noted that with respect to forgery the
problem is a direct result of the enactment of the Criminal
Code. Under prior law, forgery was a felony for which

law enforcement officers could make warrantless arrests
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based on probable cause. Pursuant to the Code, the
offense 1s punishable by less than one year unless the
face value of the check exceeds $5000. Such cases
rarely, 1f ever, arise in Mailne

With respect to attempted burglary, the amendment
is directed at the following situation,.which occurs
wilth some frequency. A witness notifies the poilice
that an attempted burglary 1s in progress. The police
arrive promptly, and the witness identifles the
culprits, who have been unable to complete the break
and are é;;;; walking away from the scene. Under
present law, the police could not make an arrest,
whereas the proposed amendment would give them this
authority.

Finally, there 1s considerable precedent for
permitting warrantless arrests based on probable cause
for "misdemeanors." For example, section 1113 allows
such arreéts for all drug offenses, many of which are
Class D, while section 3521 of Title 17 contains similar
authorization for shoplifting. In short, the Leglslature
has shown a willingness to liberalize the common law rules

of arrests when necessitated by special circumstances.
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17-A M.R.S.A. §59, sub-§2, §B, as enacted by P.L. 1975,
c. 199, §1, 1s repealed and the following enacted in
place thereof:

B. FEvidence of mental disease or dcfect, as defined

in section 58, subsection 2, shall not be admissible

in the guilt or 1nnocence phase of the trial for the

purpose of establishing the defense of a lack of

criminal responsibility, as defined in section 58,

subsection 1. Such evidence shall be admissible for

that purpose only in the 2nd phase followlng a verdict

of guils.

COMMENT : The intent of this amendment 1s to make

it clear that evidence of mental disease or defect 1s
inadmissible in the first phase of a bifurcated trial

only when 1t is introduced for the purpose of establishing
the insanity defense. Such evidence would be admissible
for othef purposes, such as to raise a reasonable doubt

as to the exlistence of a culpable state of mind.



17-A M.R.S.A. §59, sub-§3, ffrst~eenteneey as enacted by 1975

Laws, c.499, §1, is amended to read:
3. The issue of insanity shall be tried before the same

jury as tried the issue of guilt. Alternate jurors who were

present during the first phase of the trial but who did not

participate in the deliberations and verdict thereof may be

substituted for jurors who did participate. The defendant

may, however, elect to have the issue of insanity tried by the

court without a jury.

EXPLANATION

As presently worded, if a juror who participated in the
first phase verdict becomes indisposed, it may be impossible
to substitute one of the alternates who sat during the first

“'L\w\m\“/ ‘cmvs;k:)

trial,Aa mistrial.” Insanity defenses are typically raised

in a week-long -homocide trials.,
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Question re 17-A M.R.S.A. §61(2)
The above provilision lmposes criminal llabilllity on

an agent of an organization if he recklessly

omits to perform an act required by a crimlinal statute.
A question arises when the criminal statuté, which
imposes the duty on the organization, specifies
a mental state higher than recklessness.

Section 5332 of Title 36 exemplifies this problem.
That statute renders criminally liable any person who
willfully fails to pay taxes or file a feturn. Accord-
ingly, under tﬁat provision, the organization would be
gullty for a willlful failure, whereas under §61(2),
the agent of the organization would be guilty for a
reckless omilssion. There would appﬁ? to be a simllar
discrepancy 1n the mental states required for a human
being in his private capaclty and in hils capacity

as the agent of an organization.



l o

17-A M.R.S.A. §152, sub-§4, as last amended by 1975 Laws, c.740, §36,

is renumbered sub-§5.

17-A M.R.S.A. §152, sub-§4, is enacted to read:

4. An indictment, information or complaint, or count

thereof, charging the commission of a crime under chapters

9 through 45 of this title or a crime outside this code shall

be deemed to charge the commission of the attempt to commit

that crime and shall not be deemed duplicitous thereby.

EXPLANATION

It seems increasinqylikely, after State v. McNamara, 345 A.24d

509 (OUI, attempted OUI under same statute), and State v. O'Farrell,
396
355 A.2dA(arson, "4th degree arson") that the Law Court woaéd-vV”|

decide that attempt is not a lesser included offense of a completed
crime because of the specific intent ("to complete the commission

of the crime”") necessary in attempt. §152(1). The proposed
amendment does not purport to make attempt a lesser-included offense,
but does state that a charge of a completed crime will also charge

an attempt.
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17-A M.R.S.A. §153, sub-§l, as enacted by P.L. 1975, C. 499,
§l, is amended to read:

1. A person is guilty of solicitation if he commands or
attempts to induce _ another person to commit criminal
homicide in the first or 2nd degree or a particular
Class A or Class B crime, whether as principal or
accomplice, with the intent to cause the imminent
commission of the crime, and under circumstances
which the actor knows make it very likely that
the crime will take place.

Comment: Although subsection 4 of section 153 contains a
penalty for solicitation to commit criminal homicide in the
first or 2nd degree, these crimes are not included in the
definition of the offense in subsection 1. Presumably, this
omission was inadvertent. ,

On a related matter, the Commission may wish to examine
section 153 to determine whether the definition of the crime
is too narrow. One question stems from the imminent commission
requirement. For example, if A offers B money to kill C when
the latter comes to Maine in two weeks, there might not be a
- crime if B should refuse the offer.

Another question arises from the limitation of the offense
to Class A and B crimes. Under section 57(3) (A), a person is
guilty as an accomplice if he solicits any crime, and the crime
is committed. By contrast, he is not guilty if he unsuccessfully
solicits a C, D, or E offense. Thus, if A offers B money to
steal property (the value of which does not exceed $5,000) and
give it to A,. the criminal liability of A depends upon B's
honesty. It is debatable whether this distinction is philo-
sophically justifiable,



I 2

17-A M.R.S.A. §20“, sub—§2, as enacted by P.L. 1975, c.
Igg, §1, 1s amended to read:

2. Criminal homicide in the U4th degree is a
Class B A crime, provided that it is a defense which
reduces it to a Class C crime if 1t occurs as the
result of the reckless operation of a motor vehicle.

OR
17-A M.R.S.A. §202, as amended by P.L. 1975, c. T40,

§40, 1s repealed and the following enacted in place
thereof:

1. A person 1s gullty of criminal homicide in

the 2nd degree if:

A. He causes the death of another 1ntendlng to

cause such death, or knowlng that death will almost

certainly result from his conduct; or

B. He recklessly causes the death of another under

clrcumstances manifesting extreme indlfference to the

value of human life; or

C. He 1ntentionally or knowingly causes another

to commlt suicide by the use of forée, duress or

deception.

2. The sentence for criminal homlclide 1n the 2nd

degree shall be as authorized in chapter 51.

COMMENT: The above amendments represent possible

approaches to the problem raised by Justice Glassman in

his letter to the Commission. That letter expressed the
opinion that there is "an irrational disparity 1n the
sentencing standards for certain types of criminal homicide."

When viewed in terms of the actual time served, the

disparity is even greater than suggested by Justice
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Glassman. A person convicted of criminal homicide
in the 2nd degree must serve a minimum term of 16
years. .By contrast, a person who recelves the max-
imum sentence for criminal homicide in the Uth degree may
well serve no more than 6 years and 8 months, after
allowance is made for good time.

It should be pointed out that the Maine Criminal
Code differs from the recent codifications in its
approach to this subject. Both the Model Penal Code
(§710.2) and the proposed Federal Criminal Code (§1601)
include in thelr definitions of murder the causing of
death "under circumstances manifesting extreme indifference
to the value of human 1life." Although the Hawail statute
is similar to Mailne's, the commentary acknowledges that
manslaughter may be characterized by a "cruel, wicked,
‘and depraved indifference." To deal with these cases,
Hawaii relies on a statute which doubles the maximum
penalty if the court finds the defendant to be elther a
"persistenf offender," a "professional criminalf a
"dangerous person," or a "multiple offender." Hawaiil

Penal Code, §706-662.
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17-A M.R.S.A. §210, sub-§2, as enacted by P.L. 1975,
c. 499, §1 is repealed and replaced as follows:

2. Violation of subsection 1, paragraph A i1s a Class

D crime. Violation of subsection 1, paragraph B is a

Class C crime.

EXPLANATION: Most of the threats that are not bomb
threats do indeed put people in fear but are in fact Just
"mouthing off." In fact, the most typical threat is
"to kill." The penalty 1s simply too high. When a
weapon 1is used, but the threat is not imminent (see
criminal threatening, §209), the crime will be re-raised
to Class C. Threats to witnesses are of a different

nature. See suggested changes to §§454 and 754.
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17-A M.R.S.A. §454, as enacted by P.L. 1975, c. 499,
§1, 1s repealed and the following enacted in place
thereof:

§454 Tampering with witness in informant

1. A person 1s gullty of tampering with wltness or
informant 1if, belieVing that an officilal proceeding
as defined in section 451, subsection 5, paragraph A,
or an officlal criminal investigation, is pending or
will be instituted:

A. He induces or otherwise causes, or attempts

to induce or cause a witness or informant

(1) to testify or inform falsely; or

(2) to withhold, beyond the sbope of any
privilege which the witness or i1nformant
may have, any testimony, information or
evlidence; or

(3) to absent himself from any proceeding
or 1nvestlgatlon; or

B. He solicits, accepts or agrees to accept any

benefit in consideration of his doing any of the

things specified in subsection 1, paragraph A.

2. Violation of subsection 1, paragraph A is a
Class C crime if it is committed by means of force,
violence, or intimidation, or by the offering or giving
of any benefit. Violation of subsection 1, paragraph
A, 1s otherwise a Class D crime. Violation of subsection

1, paragraph B is a Class C crime.
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17-A M.R.S.A. §754, as enacted by P.L. 1975, c. 499, §1,
is repealed and the followling enacted 1n place thereof:

§754 Obstructing criminal prosecution
| 1. A person is gulilty of obstructing criminal
prosecution, 1if:

A. He uses force, violence or intimidation,

or he promises, offers, or gilves any

benefit to anotherjwith the intent to

induce the other

(1) to refrain from from initiating a
criminal prosecution or Juvenile
proceeding; or

(2) to refrain from continuing with a

criminal prosecution or juvenile
proceeding which he has initiated; or

B. He solicits, accepts or agrees to accept

any benefit in consideration of his doing

any of the things specifled in subsection 1,

paragraph A, subparagraphs (2) or (@) .

2. Obstructing criminal prosecution 1is a Class C
crime.

COMMENT: The redraft of §U454 is designed to accomplish
the following:

1. To make it clear that the prohibition applies
when the person 1s successful in inducing or causing
one of the specified results;

2. To broaden subparagraph (3) so that it covers the
situation in which the witness or informant has nbt been

summoned by legal process; and
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3. To make the penaltyklass depend entirely
upon the means used (l1.e., force, violence, intimida-
fion, or the giving or receiving of a benefit), rather
than to differentiate among the specifled results.

The redraft of §754 parallels that of §uslh,
exbept that there is no crime 1n the absence of one
of the specified means. In addition, it extends the
prohibition to the person who gives or offers the
benefit.

Finally, if the redraft of §754 1s accepted, the
drug treatment exception will have to be reenacted,
although it may be preferable to move it to Title

22 or Title 32.
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17-A M.R.S.A. §252, sub-§2, YE, as enacted by P.L.

1975, c. 499, §1, is amended to read:

E. The other person is 1in official custody as a
probationer or a parolee, or 1s detained in a hospital,
prison or other institution, and the actor has
supervisory or disciplinary authority over such other

persons=,; Or

17-A M.R.S.A. §253, sub-§2, qF, 1s enacted to read:

P, The other person does not expressly or impliedly

acquiesce in such sexual intercourse or sexual act.

17-A M.R.S.A. §253, sub-§5, 2nd sentence, as enacted

by P.L. 1975, c. 499, §1, is amended to read:
Violation of subsection 2, paragraphs B e¥, D or F

is a Class C crime.

COMMENT: A recent series of cases in Aroostook County
involved the commission of sexual acts by a "physicians's
assistant" (there 1s some doubt that the individuai was
actually certified under 32 M.R.S.A. §3270-A) against
female patients whom he was examining. Given the unique
circumstances of a physical examination, the acts were
apparently committed without the acquiescence of the
patients, but also without the use of force or threats.
Accordingly, the behavior did not constitute gross sexual
misconduct. In light of the present wording of §251(1)(D),
the conduct also did not fall within the scope of unlawful
sexual contact. The purpose of these amendments 1s to

bring the above described behavior within the ombi T
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of §253 as a Class C crime.

(Tt should be noted that these amendments do not
address the situation 1in which a physician induces
a patient to engage 1in sexual activity through a
misrepresentation that the activity will have some
therapeutic value. The Commission may wish to decide

whether the Code should deal with that type of problem.)
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RE: §302(1)(C)(1) and (2) (Criminal Restraint)

The above section 1s extremely vague. Read literally,
it makes it a crime when a person, knowlng he has no legal
right to do so, Intentionally entices a child under the age
of 14 or an incompetent person. It is by no means clear
what conduct is included within this prohibition.

It may be that the phrase in subparagraph 3, "from
the custody of his parent, guardian or other lawful
custodian. . .," was intended to apply to subparagraphs
1 and 2. If that were the case, it is not accomplished
in the present wording of §302(1)(C), since the subparagraphs

are written in the disjunctive.
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17-A M.R.S.A. §351, second sentence, as enacted by 1975 Laws, c¢.499, §1

is amended to read:
§351
An accusation of theft may be proved by evidence that it was
committed in any manner that would be theft under this chapter,
notwithstanding the specification of a different manner in the

information or indictment;. The factfinder shall at the request of

either party consider all manners of theft which the evidence

reasonably supports and need not specify a particular manner in

its verdict or finding unless the manner would affect the sen-

tencing class. The court shall have the power subjeet erity te the

pevwer of the eeurt to ensure a fair trial by granting a continuance’
or other appropriate relief if the conduct of the defense would

be prejudiced by lack of fair notice or by surprise.

EXPLANATION

The theft consolidation provision at present does not make
clear whethér an election by the state is required if the evidence
shows two or more modes of theft. The purpose of conéolidation
is frustrated if an election is required: the factfinder might
well acquit though it may have wished to convict on the unelected

mode of theft. Even assuming that retrial were possible on the
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unelected mode (an unlikely assumption under §14), the second

factfinder might disagree with the first.

The key operative words are "which the evidence reasonably
supports."” Bécause of the proposed changes to §361(2) (Presumptions),
the factfinder_usually will not be given more than one option in the
fairly typical situation in which the primary proof is that defendant

was in possession of recently stolen goods.

17-A M.R.S.A. §361, sub-§2, as last amended by 1975 Laws, c.740, §58

is further amended by adding a new sentence thereto at the end:

The above presumptions shall apply to violations of sections

356 and 359 only if the evidence will not suppport a conviction

for another section of this chapter, chapter 27 or section 401,

in the course of which a theft or robbery took place,or if there

is evidence of a violation of section 356 or 359 which is inde-

pendent of and additional to the evidence that the defendant

was in exclusive possession of property recently taken under

the circumstances described above.

EXPLANATION

+hat

The above amendment is the necessary corrollary to &eft of §351.
The consolidation of theft is an important device to prevent fatal varianc
in the prosecution of essentially similar conduct. However, the consoli-

dation of "primary" thieves (those who obtained the property from the

owner) with "secondary" thieves (those who obtained the property from
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the primary thief or later or after the property had been lost)

creates procedural problems, particularly with the presumptions

arising from possession of recently stolen goods. The "single"
presumption that the possessor is guilty of theft is actually a
presumption that he is both the primary and the secondary thief e=

an imposSibility§ While this creates no great problem in the
obtaining-receiving area since sentencing is the same, when the primary
theft occurred in the course of a robbery or a burglary, the factfinder
is given no guidanée as to whether the inference should allow him to
find robbery, burglary plus theft (by obtaining) or only receiving.

The proposed amendment would create a preference in favor of
primary thieves (including burglars and robbers). The factfinder
should emslsg consider secondary thef;??g (1) there is insufficient
evidence of a primary theft or (2) there is evidence generated (beyond
that of the presumption itself) of secondary theft. 1In the latter
case, the factfinder will be allowed to consider both possibilities.
Receiving would act as a full defense to burglary and a partial defense
to robbery (the defendant still being able to be convicted of theft).
For the sake of consistency, the same rules would be applied to a charge
of theft without burglary or robbery: thus, if the prosecutor does
not expect evidence that the defendant committed secondary theft, he
should charge primary theft. However, the defendant will not gain an ac-

quittal by convincing the factfinder that he was only a secondary thief.
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17-A M.RS.A. §352, sub-§5, {E, as last amended by 1975 Laws, C.740,
§54, is further amended by adding a new sentence at the end

as follows:

Prosecution may be brought in any venue in which one of the

thefts which has been aggregated was committed.

17-A M.R.S.A. §805, sub-§1l-B, as added by 1975 Laws, c.740, §87 is

amended by adding a new sentence at the end as follows:

Prosecution for an aggregated aggravated criminal mischief may

be brought in any venue in which one of the criminal mischiefs

which has been aggregated was committed,
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17-A M.R.S.A. §354, sub-§2, YB, as cnacted by P.L.
1975, c¢. 499, §1, 1s repealed and the followilng
enacted 1n place thereof:

B. Fails to correct an 1mpression which 1s false

which he does not belleve to be truc, and which

(1) he had previously created or reinforced; or

(2) he knows to be influencing another whose

property is involved and to whom he stands

in a fiduciary or confidential relationship;

COMMENT: The present version of this paragraph establishes
two ways in which deception may occur, but is ambiguous

as to the exact elements which constitute each of the ways.
A literal reading of the provision suggests that in every
case there must be a failure to correct a false impression
created or reinforced by the decelver but that, when a
fiducilary 1s involved, there is no requirement that the
decelver not believe the impression to be true.

Thé above redraft 1s predicated on the idea that the
real intent of this statute was, or should have been, to
eliminate, in instances of fiduciary or confidential rela-
tionships, the requirement that the person had created or
reinforced the impression. The redraft would thus subject
the fiduciary to criminal responsibility for an intentional
omission. Unlike the present statute, i1t would not impose
liability for a failure to correct an erroneous impression,
created by‘the fiduciary, but which the fiduciary did not

believe to be false. Cf. Model Penal Code §223.3 (c¢)
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RE: 17-A M.R.S.A. §355(2)(B) (Theft by Extortion)

The problem with the above provision is that 1t appears
ﬁo encompass many forms of conduct not traditionally considered
criminal. For example, it would seem to include a "threat"
by a disgruntled consumer, with an honestly felt grievance,
to report a merchant to an appropriate government body unless
restitution were forthcoming. It might even extend to a
threat to i1nitiate litigation, assuming the litigation
might substantially harm the other person's financial
condition, reputation, etc. In short, the wording of the
crime includes threats to invoke commonly accepted remedies
to satisfy legitimate clailms.

(It may be that the reach of this sectlon 1s limited
by the definition of "property of another" in §352(4) as an

"interest which the actor 1s not privileged to infringe."

If Such were the intent behind that definition, it remains
unclear as to what threats, if any, would be excluded from
thé extortion statute, especially since the limitation
appears to relate only to the nature of the property, and
not to the means used to acquire it.)

Since modern extortion statutes tend to be broadly
drafted, other states have had to deal with this problem.
For example, §708-834(4) of the Hawaiil Penal Code establishes
an affirmative defense to limit the scope of the crime.

(4) It is an affirmative defense to a
prosecution for theft by extortion, as defined
by paragraphs (e), (f), (g), and (i) of section
708-800(8), that the property or services
obtalned by threat of accusation, penal charge,
exposure, lawsuit, or other invocation of action
by a public servant was believed by the defendant
to be due him as restitution or indemnification
for harm done, or as compensation for property
obtalned or lawful services performed, in cir-
cumstances to which the threat relates.
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The commentary to §708-834(l4) explains the rationale
behind the affirmative defense:

Subsection (4) 1is intended to cover the
situation where an aggrieved person attempts
to seek an informal solution by threatening
legal action unless restitution, indemnifica-
tion, or compensation is made. The most

- significant instance of this device is the
walver of prosecution commonly offered by
insurance companles 1n exchange for the
return of valuable merchandise., The
rationale here 1s that 1t 1s hardly fair
to penalize someone for trying to recover
his own goods (or the value thereof), nor
could the penal law reallstically expect
to suppress such natural inclinations.

For similar reasons, either 17-A M.R.S.A. §355(2)(B) should
be drafted more narrowly, or the Code should restrict 1ts
applicabllity through the creation of a defense or an affirmative
defense. The pfesent version of the statute criminalizes
virtually every threatened course of action which would sub-

stantially harm the other person.
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17-A M.R.S.A. §362, sub-§3, 4B, as last amended by 1975 Laws, c.740,

§59 is further amended to read:

B. The actor has been twice before convicted of any combination
of the following offenses: Theft or violation of sections 703 or

708 or attempts thereof.

17-A M.R.S.A. §703, sub-§2, as last amended by 1975 Laws, c.740, §78

is further amended to read:

2. Violation of this section is a Class C crime if the actor

has been twice before convicted of any combination of the following

offenses: Violation of this section, theft or violation of section

708 or attempts thereof. Forgery is otherwise a Class D crime.

M.R.S.A. §708, sub-§4, as last amended by 1975 Laws, c.740, §79

is further amended to read:

4, Violation of this section is a Class C crime if the actor

has been twice before convicted of any combination of the following
offenses: Vioiation of this section, theft or violation of section

703 or attempts thereof. Negotiating a worthless instrument is

otherwise a Class D crime.
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EXPLANATION

These three sections interrelate and provide for an enhanced
penalty for two prior convictions of any of them. A conviction

of attempt to do any of the three crimes should obviously be included.
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17-A M.R.S.A. §401, sub-§1, as enacted by 1975 Laws, c.499, §1,

is amended as follows:

1. A person is guilty of burglary if he enters or surreptitiously
remains in a dweliing-place; eor ether buiriding; structure er piace
ef business, knowing that he is not licensed or privileged to do so,
with the intent to commit a crime therein.

17-A M.R.S.A. §401,'sub—§2, §{B, as enacted by 1975 Laws, c.499, §1

is amended to read: |
B. A Class B crime if the defendant intentionally or recklessly
inflicted or attempted to inflict bodily injury on anyone during
the commission of the burglary, or an attempt to commit such bur-
glary, or in immediate flight after such commission or attempt’
or if the defendant was armed with a deadly weapon other than
a firearm, or knew that an accomplice was so armed; or if the

violation was against a structure which is a dwelling place;

17-A M.R.S.A. §401, sub-§3, as last amended by 1975 Laws, c¢.740. §60,

is further amended as follows:

3. A person may be convicted both of burglary and of the crime

which he committed or attempted to commit after entering or re-

maining in the dwelling place,-other-buidding,~ structure or pilace
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of business, but sentencing for both crimes shall be governed
by chapter 47, section 1155.

17-A M.R.S.A. §2, sub-§10, as enacted by 1975 Laws, ¢.499, §l is
amended to read:
meanys
10. "Dwelling placezﬂlln-w any building er B® a structurey-vehietesy
beat or ether plaee which is adapted for overnight accomodation of

persons, or sections of any ptaee structure similarly adapted.

A dwelling place does not include garages or other structures,

whether adjacent or attached to the dwelling place, which are used

solely for the storage of property or structures formerly used

as dwelling places which are uninhabitable. It is immaterial

whether a person is actually present.

17-A M.R.S.A. §2, as last amended by 1975 Laws, c.740, §l1l1, is further

amended by adding thereto a new sub-§24.

24, "Structure" means a building or other place designed to

provide protection for persons or property against weather or

intrusion, but does not include vehicles and other conveyances

whose primary purpose is transportation of persons or property

unless such vehicle or conveyance, or a section thereof, is also

a dwelling place.
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17-A M.R,S.A. §801, sub-§4, as enacted by 1975 Laws, C.499, §l1, is

repealed.

17-A M.R.S.A. §801, sub-§5, as enacted by 1975 Laws, c.499. §1, is

renumbered sub-§4.

EXPLANATION

The above several amendments are designed to overcome a particular
problem under the burglary statute having to do with lesser (or greater?)
includéd offenses., As presently worded there arei"dwelling places" and
"other buildings, structures." Failure to prove that a particular
building (e.g. a shed behind a house, an attached garage, or a place
with bedding which was not used for some time) was a "dwelling place"
would not allow conviction for Class C burglary in a building. This
problem is the samerénder prior arson law (lst degree: "dwelling house";
2nd degree: "all buildings other than those included in first degree
arson").

The problem is more complex, thever, because the present definition
(§2(10)) of "dwelling place" includes places (vehicles, boats, etc.) which
are not buildings or structures, Thus, it would be possible to commit
the greater crime (burglary into a dwelling place) without necessarily
committing the lesser (burglary in a building, structure or place of
business).

These amendments are designed to include all objects of burglary
under the definition of "structure"; to make clear that all "dwelling
places" are "structures"; and to allow conviction for the lesser crime
if there isigufficient proof that a particular structure is a dwelling

place, but is a structure otherwise the object of burglary. As in the
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case of lesser included offenses (or degrees) generally, the
evidence will have to warrant a conviction to allow consideration

of the lesser degree by the jury.
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l7-A M,R.S.A, §501, sub-§4, as enacted by P,L. 1975, c. 740,
§65, 1is repealed.

COMMENT: Section 501(4) provides that a law enfprcement officer
or a justice‘of the peace may forbid any person to violate the
disorderly conduct statute. 1In addition to being totally
unnecessary, the provision has led some to draw the erroneous
conclusion that a warning from a law enforcement officer is an
element of disorderly conduct.

The original purpose of section 501(4) was apparently to
replace the malicious vexation law. The enactment of section
506-A ("Harassment") accomplished that objective in a far more

satisfactory fashion,
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17-A M.R.S.A. §556, sub-§1, as last repealed and
replaced by P.L. 1975, c¢. 700, §72 1s amended to read:

1. A person 1s gullty of i1ncest 1f, belng at
least 18 years of age, he has sexual intercourse with
another pérSon as to whom he knows he 1s related

within the 2rdé flrst degree of consanguinity.

COMMENT: There is presently a confllict between the 1ncest
statute (17-A M.R.S.A. §556) and the marriage prohibition
statute (19 M.R.3.A. §31). For example, marriage is
permitted between first cousins, whereas sexual 1ntercourse
between the same partilies is criminal. Conversely, there
are many categories of individuals who may lawfully have
sexual relationships, but who may not marry. Although

the above amendment would narrow considerably the crime of
treesh incest, there appears to be no simple way to

resolve thé conflict, unless the Commission feels it

appropriate to amend the marriage prohibition statute.
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17-A M.R.S.A. §753, sub-§3, 1s enacted to read:

3. As used in subsection 1 of this section, "crime"

includes juvenile offense. The sentencing class for

hindering the apprehenslon of a juvenile shall be

determined in the same manner as 1f the Jjuvenile

were a person 18 years of age or over; provided that

if the offense committed by the Juvenile would not have

been a crime 1f committed by a person 18 years of

age or over, hindering apprehension 1s a Class E crime.

COMMENT: The present version of §753 1s arguably
inapplicable when an adult hinders the apprehension of
a suspected juvenile offender. The above amendment
would‘remedy that problem and would indlcate the
approprlate penaltiles.

17-A M.R.S.A. §57, sub-§6, as enacted by P.L. 1975, c.
g9, §1, is amended to read:

6. An accomplice may be convicted on proof of
the commission of the crime and of his compliclity thereiln,
though the person clalmed to have committed_the crime
has not been prosecuted or convlicted, or has been convicted
of a different crime or degree of crime, or 1s not

subject to prosecution as a result of immaturity, or

has an immunity to prosecution or conviction, or has

been acquitted.
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17-A M.R.S.A. §151, sub-8§7, as enacted by P.L. 1975,
c. 199, 31, is amended to read:

7. It is no defense to a prosecution under this
sectlon that the person with whom the defendant is alleged
to have conspired has been acquitted, has not been
prosecuted or convicted, has been convicted of a

different offense, 1s not subject to prosecution as

a result of immaturity, or is immune from or otherwise

not subJect to prosecution.

17-A M.R.S.A. §153, sub-§3, as enacted by P.L. 1975,
c. 499, §1, is amended to read:

3. It is no defense to a prosecution under this
section that the person sollcited could not be guilty
of the crime because of lack of responsibility or

culpability, immaturity, or other incapacity or defense.

COMMENT: These amendments are Intended to ensure
that an individual will be liablé under the above
statutes when the principal, co-conspirator, or

person solicited 1s a Juvenile.



17-A M.R.S.A. §755, sub-§3, as last amended by 1975 Laws, c.740, §82,

is further amended by striking the second sentence thereof.

17-aA M.R.S.A., §757, sub—§2) as last amended by 1975 Laws, c. 740,

§85, is fur@her amended as follows:
2. As used in this section "official custody" has the same meaning
as in section 755 p-previded that seleiy for purpeses éf subseetien
1y paragraph AT i€ dees inelude the eustedy ef aitl-persens undewr
age of 18. As used in this section, "contraband" has the same

meaning as in section 756.

EXPLANATION

The intent is to govern the substantive crime of escape by
juveniles by §755 and to apply the provisions of §§753, 754, 756
and 757 when the person escaping (or committing other juvenile

offenses) is a juvenile.
15 M.R.S.A. §2719, sub-§l1, as last amended by 1975 Laws, c.538, §1l2
is further amended to read as follows:
1. Absenee-witheut-leave. Escape If a child committed to a
center absents himself or herself witheut er attempts to de se

commits a violation of section 755 of Title 17-A or an attempt

may
thereof, he or she g.lii--;abe committed to the center wundesr

a new-ecommitment follewing adiudieation of the absenee witheut
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teave by the juveniie eceurt having territerial-jurisdietien
where the eenter i3 lecated-r Under this subséetien Labsenee
witheut-leave! is a Fuveniie offenser Commitment oerdered
by the iuvéni}e coure follewing adjudication under this

subseetion shaii be for a fixed term of 6 months to run

ment and subject to the discharge provisions of section 2718.

EXPLANATION

The foregoing changes to sections 753, 755, 756 and 757
neéessitate changing this section from a definition of an ex-
clusively juvenile offense to a provision‘governing sentencing
when the juvenile offense consists of violation of §755 (escape).
Note that section 755 will now cover juvenile escapes from
pre—trial detention pursuant to 15 M.R.S.A. §2608, an offenée
that is presently nowhere covered. The Juvenile Law Commission
has no objection to the above changes. It will study the ques-
tion whether the present sentencing provision (which is unchanged
in this draft) should be modified and let us know in time for the No-

vember or December meeting.
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ll7—A M.R.S.A. §756, sub-§2, as last amended by 1975 Laws, c.740,

§84, 1is further amended as follows:
2. As used in this section, "contraband" means a dangerous
weapon, Or any tool or other thing that may be used to facilitate
a violation of section 755, or any other thing which a statute

or regulation expressly prohibits persons confined in official

custody is'pfehibiEeé by statute o¥ regutatien from making or

possessing.

EXPLANATION

Two purposes: (1) to make clear that dangerous weapons
are absolutely forbidden, regardless of their potential for
use in an escape; (2) to exclude from the definition items,
e.g.,drugs, which are contraband for all persons whether

in custody or not and which are covered elsewhere.
17-A M.R.S.A. §1105, sub-§1l, as last amended by 1975 Laws, c.740,
§102, is further amended as follows:
1. A person is guilty of aggravated trafficking or furnishing
scheduled drugs if he trafficks with or furnishes to a child, in

fact, under 16 or to a person in official custody a scheduled

drug in violation of sections 1103,1104, or 1106. As used in
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this section "official custody" has the same meaning as in

section 755.

17-A M.R.S.A. §1107-A is enacted to read as follows:

§1107-A Unlawful possession of scheduled drugs by persons

in official custody

1. A person in official custody is guilty of unlawful possession

of a scheduled drug if he intentionally or knowingly possesses

a useable amount of what he knoq§.or believes to be a scheduled

drug, and which is, in fact, a scheduled drug, unless the conduct

which constitutes such possession is expressly authorized by Title

22

2. As used in this section "official custody" has the same

meaning as in section 755, subsection 3, except that it shall

exclude arrest and any period prior to initial custody in one of

the places or institutions named therein.

3. Violation of this section is:

A. A Class C crime if the drug is a schedule W or X drug; or

B. A Class D crime of the drug is a schedule Y or Z drug.
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EXPLANATION

The furnishing, use or possession of scheduled drugs, including
tn a Ju\’\
marijuana, obviously creates more serious problems than on the
street. The intent of these two amendments is to generally raise
by one class the trafficking, furnishing or possession of drugs
in detention or penal settings. The exclusion for arrest and any

"pre-booking" custody reflects the fact that the problem does not

arise until the person is actually incarcerated.
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RE: Resisting Arrest

The need for a resisting arrest statute has been
asserted by Judge John Benoit. The Judge belleves that
the awareness of some defendants that such a statute no
longer exlists encourages then to refuse to accompany
arresting offlcers. Thils refusal creates problems for
officials confronted with defendants who have a substan-
tial size advantage. It 1s the Judge's contention that the
enactment of a reslsting arrest section would deter
potentially dangerous conduct not covered by the "assault
on an officer" or "escape" prohibitions.
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17-A M.R.S.A. §802, sub-§1, YA, as enacted by P.L.
1975, c. 499, §1, 1s repealed and the following enacted
in place thereof: ‘

A. With the intent to damage or destroy the property

of another; or

17-A M.R.S.A. §802, sub-§2, last sentence, as enacted
by P.L. 1975, c. 499, §1, 1s amended to read:

In a prosecution under subsection 1, paragraph-hs
"property of another" has the same meaning as in

section 352, subsection 4.

COMMENTf The first of these amendments would redefine
the offense so as to prohibit the intentional destruction
of the property of another, regardless of where 1t is
found. The‘present wording of paragraph A applies only
if the fire 1is started, caused, or maintained on the
property of another. The second amendment merely makes
a technicai change.

The Commission may also wish to consider whether
the crime of arson is defined too broadly. Glven a
literal interpretation, it punishes the destructlion of
any property, no matter how insignificant the value.
It may be that §12 (De minimis infract, ang ) bakes
care of the problem. Cf.. Proposed Federal Code (5.1)

§4101; Model Penal Code §220.1.
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PROBLEM:

Should "tfansporting" or "storing" explosives in violation of
the "regulations” be a Class C crime, as 1is provided under 17-2
M.R.S.A. §1001 (1) (B)? Or should "transporting” or "keeping" ex-
plosives in violétion of the regulations carry a $20-$100 fine, as

is provided in 25 M.R.S.A. §24417?

25 M.R.S.A. §2441 contains the grant of authority to promulgate
regulations, as well as the $20-$100 fine. 17-A M.R.S.A. §1001 (2) (B)
incorporates those regulations. Thus, there are two rather drastically

different penalties for violation of the same regulations.
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17-A M.R.S.A. §1106, sub-§3, as enacted by P.L. 1975, c. 499, §1
1s repealed.
17-A M,R.S.A. §1107—A 1s enacted to read:

!n‘,,’ia -Aq [ }.x “tiuthien OF Moartiy s oo,

R erson is guilty of unlawful possession of

marijuana 1f he intentionally or knowingly possesses

a quantity of marijuana which, in fact, exceeds 1 1/2

ounces,unless the conduct is authorized by Title 22.

2. Unlawful possession of marijuana 1s a Class E

crime.

COMMENT : These‘amendments were suggested by District Attorney
Mike Povich. They stem from the belief that the presumption
utilized by the Code makes the likelihood of a conviction

for furnishing sxtremely difficult to predict and may result

in inconsistent verdicts bases on similar sets of facts. Under
present law, neither the State nor the individual knows with any
certainty the consequences of possession of more than 1 1/2
ounces of marijuana. By contrast, the use of the 1 1/2 ounces
as a clear line of demarcation between a criminal offense and a
clvil violation introduces far greater predictabllity into

the law.
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17-A M.R.S.A. §1201, sub-§1, preceding the colon, as last amended

by 1975 Laws, ©.740, §109, is amended to read:

1. A person who has been convicted of any crime may be sentenced
to & suspendéd term of imprisenment with probation or to an

unconditional discharge, unless:

17-A M,R.S.A. §1201, sub-§2, as enacted by 1975 Laws, c.499, §1, is

amended to read:
2, A convicted person who is eligible for sentence under this
chapter, aé provided in subsection 1, shall be sentenced to
probation if he is in need of the supervision, guidance, assistance
or direction that probation can provide. 'If a person is i

Sewh-vmzoq to

@ probation, a suspended definite term of imprisonment may be

imposed or the case may be continued for sentencing until such

time as probation may be revoked. If there is no suek need for

probation, and no proper purpose would be served by imposing any
condition or supervision on his release, he shall be sentenced
to an unconditional discharge. A sentence of unconditional dis-

charge is for all purposes a final judgment of conviction.
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17-A M.R.S.A. §1206, sub-§5, second sentence, as enacted by 1975 Laws,

c. 499, §1 is amended to read:

In such case, the court shall sentence the person to a term of im-

prisonment if the case was continued for sentence or shall impose

the sentence of imprisonmeﬁt that was suspended when probation
was granted.

17-A M.R.S.A. §1206, sub-§6, as enacted by 1975 Laws, c.499, §1 is

amended to read:
6. If the person on probation is convicted of a new crime during
the period of probation, the court may sentence him for such

crime, revokes probation and sentence the person to a gmw term

of imprisonment if the case was continued for sentence or impose
the sentence of imprisonment that was suspended when probation

was granted, subject to chapter 47, section 1155,

EXPLANATION

Several judges prefer the system of allowing the convicting
court to "continue for sentencing" until probation is revoked, wlssek <<
was provided fsm in repealed 34 M.R.S.A. §1631(1). It allows the
court to make a sentence determination based on the defendant's statu

at the time he is about to be imprisoned.

Mol J& edrvirt,  prtddtonatirndes %“LW,« abanldf  aloss

Aol § (153 |3).
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17-A M.R.S.A. §1204, sub-§3, as enacted by 1975 Laws, c.499, §1 is

amended to read:

3. The convicted peson shall be given an opportunity to address

the court on the conditions which are proposed to be attached

and shall after sentence be given a written statement setting

forth the particular conditions on whichhe is released on pro-

bationy end he shall then be giver an oppertunity te address the
eaurt on these eonditions if he se requests at the time.

ALTERNATIVE

3. The convicted person shall be given a written statement setting
forth the particular conditions on which he is released on pro-
bationy and he shail thern be givern an oppertunity to address

the eeourt-en these eenditiens i+f he se requesés at the time.

EXPLANATION

The requirement that the sentence and the written conditions be pre-
pared before sentencing has caused delays in some courts. The amendment
allows the court to address the defendant orally and to furnish him or
her the written éonditions subsequently.

The alterhative takes account of the fact that Rule 32(a) already al-

lows comment by the defendant regarding sentencing.
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17-A M.R.S.A. §1253, sub-§2, as enacted by 1975 Laws, c.499, §1, is

amended by striking therefrom the second sentence.

34 M.R.S.A. §3, as last amended by 1975 Laws, c.77l,vsection 378, is further

amended by adding thereto at the end g the following paragraph:

lock-ups.

EXPLANATION

The authority (to inspect, etc.) simply belongs in Title 34
rather than here, since it has nothing to do with credit for

time served.
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Sentencing Problems

1. There 1s a conflict between sectlons 1253(3)
and (4) of Title 17-A and section 952 of Title 34
with respect to the good time deductlions for persons
incarcerated 1n county Jails.

2. A question has been railsed as td whether
a person imprisoned both as part of the initial
sentence and as a result of a failure to pay a fine
is to sérve those terms concurrently or consecutively.
(See §§1151 and 1304)

3. Various sectlons refer to persons in the
custody of the Department of Mental Health and
Corrections. Since county Jail inmates are not 1in
the deparﬁment's custody, appropriate language

changes are necessary.
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AN ACT TO ALLOW THE STATE TO APPEAL AFTER TRIAL IN CRIMINAL CASES

WHENEVER PRINCIPLES OF JEQPARDY PERMIT

Sec. 1. 15 M.R;S.A_ §2115-A, sub-§1l, second sentence, as enacted by

1968 Laws, c.547,. §1, is amended to read:
Such appeal‘shall be taken within 18 20 days after such order,

decision or judgment has been entered, and in any case before the

defendant has been placed in jeopardy under established rules
of law.

Sec. 2. 15 M.R.S.A. §2115-A, sub-§2, as enacted by 1968 Laws, §1,

is amended to read:

2. Appeal after trial or mistrial. An appeal may be taken by
the State in criminal cases, with the written approval of the Attor-

ney General, from the Superior Court or District Court to the

law court from any dismissal of an indictment, information or

complaint or count thereof or judgment, decision or order which

terminates the prosecution in favor of the accused, except that no

appeal shall lie where the double jeopardy provisions of the United
of the Cowstitvhoy

States Constitution,of the State of Maine prohibit further prosecution,
[A]
and from any decision, ruling or order of the court when the defendant

appeals from the judgment. Such appeal shall be taken within 20
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days after such dismissal, judgment, decision or order has been entered

or, when the defendant appeals from the judgment, within 20 days after

the notice of appeal of the defendant is filed.

STATEMENT OF PURPOSE

Two 1975 U.S. Supreme Court decisions, U.S. v. Wilson and U.S. v.

Jenkins , made clear that the government could appeal unfavorable orders,
decisions or judgments entered after verdict under the federal appeals
statute, 18 U.S.C. §3731. The intent of this amendment is, like the

federal statute, to allow appeals by the State whenever principles of

jeopardy permit.

The expansion of the appeal period from 10 to 20 days is intended
to prevent occasional problems which have arisen in obtaining written

approval of the Attorney General within the shorter period.
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ALTERNATIVE

AN ACT TO ALLOW THE STATE TO APPEAL AFTER TRIAL IN CRIMINAL CASES

WHENEVER PRINCIPLES OF JEOPARDY PERMIT

Sec. 1. 15 M.R.S.A. §2115-A, sub-§1, second sentence, as enacted by

1968 Laws, c.547; §1, is amended to read:
Such appeal shall be taken within %6 20 days after such order,
decision or judgment has been entered, and in any case before the
defendant has been placed in jeopardy under established rules
of law.

Sec. 2. 15 M.R.S.A. §2115-A, sub-§2, as enacted by 1968 Laws, §l, is

amended to read:

2. Appeal after trial or mistrial. An appeal may be taken by

the State in criminal cases, with the written approval of the

Attorney General, from the Superior Court or District Court
to the law courtifrom any decision, ruling or order of the court

when the defendant appeals from the judgment, and in any other

instance where principles of finality would allow an appeal, except

that no appeal shall lie where the double jeopardy\provisions of

the United States Constitution or the'Constitdtion\oﬁgthe»State of

Maine prohibit further prosecution. Such»iﬁsﬁénces<§hall-include

v
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but shall not be limited to a dismissal of an indictment, information

or complaint or count thereof and a judgment or other decision or order

terminating the prosecution in favor of the accused. Such appeal

shall be taken within 20 days after such dismissal, judgment, decision

or order has been entered or, when the defendant appeals from the judg-

ment, within 20 days after the notice of appeal of the defendant is

filed.

STATEMENT OF PURPOSE

Two U.S. Supreme Court decisions, U.S. v. Wilson and U.S. v. Jenkins,

made clear that the government could appeal unfavorable orders, decisions
or judgments entered after verdict under the federal appeals statute,

18 U.S.C. §3731. The intent of this amendment is, like the federal
statute, to allow appeals by the State whenever principles of jeopardy

permit.

The expansion of the appeal period from 10 to 20 days is intended
to prevent occasional problems which have arisen in obtaining the written

approval of the Attorney General within the shorter period.
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14 M,R,S.A, §5544, 2nd ¢, as amended by P.L. 1973, c. 788, §60,
is further amended to read:

Any arresting officer may either take any person under

arrest for a mtsdemeaner Class D or Class E crime,before a bail

commissioner, who shall inquire into the charge and pertinent
circumstances and admit him to bail if proper, or without
fee may take the personal recognizance of any person for his

appearance on a misdemeaner charger of a Class D or Class E crime.
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17-A M.R.S.A. §2, sub-§3-A, as enacted by P.L. 1975,
c. 499, §1, is repealed.

1

17-A M.R.S:A. §2, sub-§9, as enacted by P.L. 1975,
c. 499, §1'1s repealed and the following enacted
1n place thereof:

9. "Deadly weapon" or dangerous weapon'" means

any flrearm or other weapon, device, instrument,

material or substance, whether anlmate or lnanimate,

which 1n the manner 1t 1s 1n fact used or 1is 1ntended

or threatened to be used by the actor, 1s capable of

producing death or serious bodlly injury, "Armed with a

deadly weapon'" or armed with a dangerous weapon" means

in actual possession of, regardless of whether the

possession 1s visible or concealed, any flrearm or

other weagpon, devlce, Instrument, material or substance,

whether animate or ilnanimate, which in 1ts ordinary

use, 1s capable of producing death or serilous bodlly

injury. If the actor intentlonally presents, 1in a

covered or open manner, a thing as a deadly weapon,

1t shall be presumed that the thing was a deadly

weapon.
COMMENT: As presently worded,lthe defiﬁition of deadly
or dangerous}weapon relies upon the manner in which the
object is actually used or intended to be used. That

definition creates problems for at least three crimes-—-

theft, burglary and robbery--in which the sentencing class

is raised if the actor is "armed." Since "armed" does
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not requlre proof of use or intended use, the definition
1s 1mpossible to apply to statutes which use that term.
Accordingly, the amendment establishesva different
standard for armed wilth a deadly or dangerous weaponh,

which looks to the ordinary use of the object.
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17-A M.R.S.A. §208, sub-§1, {B, as enacted by P.L.

1975, c. 499, §1, is amended to read:

B. Bodilly injJury to another by means of a

deadt+y dangerous weapon; or

17-A M.R.S.A. §362, sub-§2, 9C, as enacted by P.L.

1975, c¢. 499, §1, is amended to read:

~C. The actor 1s armed wlth a deediy dangerous weapon

at the time of the offense.

17-A M.R.S.A. §401, sub-§2, 9B, as enacted by P.L.

1975, c. 499, §1

B. A Class B crime if the defendant intentionally

or fecklessly inflicted or attempted to inflict
bodily injJury on anyone during the commission of the
burglary, or an attempt to commit such burglary, or
in immediate flight after‘such commission or attempt
or i1f the defendant was armed with a ée&é}y‘dangerous
weapon other than a firearm, or knew that an
accomplice was so armed; or 1f the violation was

against a dwelling place;

COMMENT: These are technical amendments whose solé

purpose 1s to make the terminology of the Code more

consistent. Since "dangerous weapon" and "deadly weapon"
are synonomous concepts, there 1s no reason why different
sections should use different terms. These amendments will
avoid confusion and will eliminate certaln unnecessary

pleading problems.
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17-A M.R.S.A. §1252, sub-§4, as enacted by P.L. 1975,

c. 499, §1, is amended by adding at the end the
followlng sentence:

This subsectlon shall not apply when the use of a

dangerous weapon 1s an element of the crime.

OR

This subsection shall not apply to a violation or an

attempted violation of section 208, subsectilon 1, paragraph

B of thils Title.

COMMENT: The application of §1252(4) to a violation or
attempted violation of §208(1)(B) would result in a

double escalation of the sentencing class based on the
same conduct, namely, the use of a dangerous weapon.
Section 208(1)(B) already enhances assault from a Class

D to a Class B crime because of the use of a weapon.

It seems unlikely that the Leglslature ‘Ilntended to further
enhance 1t to a Class A crlme through the application

of §1252(4).
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17-A M.R.S.A. §15, sub-§1, fA, sub-9(2), as enacted by

P.L. 1975, c. 740, §22, 1is amended to read:
(2) Any Class A, Class B or Class C crime4 or a

violation of section 357 or of section 703, or an

attempt to violate section 401; and

COMMENT: This amendment would authorize law enforcement
officers to make warrantless'arrests, based upon

probable cause, for the offenses of theft of services,
forgery, and attempted burglary. Forgery 1s a Class D
crime, theft of services 1s usually a Class E crime, and
attempted burglary is usually a Class D crime. Accordingly,
present law allows warrantless arrests only 1f the offense
is committed in the officer's presence (see 17-A M.R.S.A.
§15).

Theft of services and forgery pose special enforcement
problems for a number of reasons. First, they are
generally committed outside the presence of an officer.
Second, the offenders are frequently from other states,
and thus are unknown to both the police and the victim.
Third, at least in the case of forgery, the violator is
llkely to utilize a false identity. As a result, the
requirement that the officer secure a warrant to make the
arrest will often be an exercise in futility, insofar as
the perpetrator will have already left the State. In
addition, unless he has volunteered the information, the
police may not have his name and address.

It should be noted that with respect to forgery the
problem is a direct result of the enactment of the Criminal
Code. Under prior law, forgery was a felony for which

law enforcement officers could make warrantless arrests
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" based on probable cause. Pursuant to the Code, the
offense 1s punishable by less than one year unless the
face value of the check exceeds $5000. Such cases
rarely, 1f ever, arise 1in Maine

With respect to attempted burglary, the amendment
1s directed at the following situation,‘which occurs
wlith some frequency. A wltness notifies the poidilce
that an attempted burglary is in progress. The police
arrive promptly, and the witness 1dentifies the
culprits, who have been unable to complete the break
and are é;;;; walking away from the scene. Under
present law, the police could not make an arrest,
whereas the proposed amendment would glve them this
authority.

Finally, there 1s considerable precedent for
permitting warrantless arrests based on probable cause
for "misdemeanors." For example, section 1113 allows
such arrests for all drug offenses, many of which are
Class D, while section 3521 of Title 17 contalns similar
authorization for shopliftiﬁg. In short, the Leglslature
has shown a willingness to liberallze the common law rules

of arrests when necessltated by speclal circumstances.
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17-A M.R.S.A. §59, sub-§2, B, as enacted by P.L. 1975,
c. 499, §1, 1s repealed and the following enacted in
place thereof:

B. Evldence of mental disease or defect, as defined

in section 58, subsection 2, shall not be admissible

in the gullt or innocence phase of the trial for the

purpose of establishing the defense of a lack of

criminal responsibility, as defined in section 58,

subsection 1. Such evidence shall be admissible for

that purpose only in the 2nd phase following a verdict
of guilg.

COMMENT : The intent of this amendment 1s to make

1t clear that evidence of mental dlsease or defect 1s

1nadmissible 1n the first phase of a bifurcated trial

only when 1t 1s introduced for the purpose of establishing

the insanity defense. Such evidence would be admissible
for other purposes, such as to ralse a reasonable doubt

as to the existence of a culpable state of mind.
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Laws,

M.R.S.A. §59, sub-§3, fitst-senteneev as enacted by 1975

c.499, §1, is amended to read:
3. The issue of insanity shall be tried before the same

jury as tried the issue of guilt. Alternate jurors who were

present during the first phase of the trial but who did not

participate in the deliberations and verdict thereof may be

substituted for jurors who did participate. The defendant

may, however, elect to have the issue of insanity tried by the

court without a jury.

EXPLANATION

As presently worded, if a juror who participated in the
first phase verdict becomes indisposed, it may be impossible
to substitute one of the alternates who sat during the first

Tiwyuky LT RVININ

trial,Aa mistrial.” Insanity defenses are typically raised

in a week-long -homocide trials.



Question
The
an agent

omlts to

Ca

re 17-A M.R.S.A. §61(2)
above provision 1mposes criminal llabillty on

of an organization 1f he recklessly

perform an act required by a crimlinal statute.

A question arises when the criminal statute, which

imposes the duty on the organization, specifies

a mental

state higher than recklessness.

Section 5332 of Title 36 exemplifies this problem.

That statute rehders criminally liable any person who

willfully falls to pay taxes or file a return. Accord-

ingly, under that provision, the organization would be

gullty for a willful fallure, whereas under §61(2),

the agent of the organization would be gullty for a

reckless

omission. There would appﬁ? to be a similar

discrepancy in the mental states required for a human

being in his private capaclity and in hls capacity

as the agent of an organization.
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17-A M.R.S.A. §152, sub-§4, as last amended by 1975 Laws, c.740, §36,

is renumbered sub-§5.

17-A M.R.S.A. §152, sub-§4, is enacted to read:

4. An indictment, information or complaint, or count

thereof, charging the commission of a crime under chapters

9 through 45 of this title or a crime outside this code shall

be deemed to charge the commission of the attempt to commit

that crime and shall not be deemed duplicitous thereby.

EXPLANATION

It seems increasing?likely, after State g.»McNamara, 345 A.2d

509 (OUI, attempted OUI under same statute), and State v. O'Tarrell,
396
355 A.ZdA(arson, "4th degree arson") that the Law Court wo&%&\ﬁ\”

decide that attempt is not a lesser included offense of a completed
crime because of the specific intent ("to complete the commission

of the crime") necessary in attempt. §152(1). The proposed
amendment does not purport to make attempt a lesser-included offense,
but does state that a charge of a completed crime will also charge

an attempt.
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17-A M.R.S5.A. §153, sub-§l, as enacted by P.L. 1975, C. 499,
§1, is amended to read:

1. A person is gquilty of solicitation if he commands or
attempts to induce another person to commit criminal
homicide in the first or 2nd deqgree or a particular
Class A or Class B crime, whether as principal or
accomplice, with the intent to cause the imminent
commission of the crime, and under circumstances
which the actor knows make it very likely that
the crime will take place.

Comment: Although subsection 4 of section 153 contains a
penalty for solicitation to commit criminal homicide in the
first or 2nd degree, these crimes are not included in the
definition of the offense in subsection 1. Presumably, this
omission was inadvertent. ,

On a related matter, the Commission may wish to examine
section 153 to determine whether the definition of the crime
is too narrow. One uestion stems from the imminent commission
requirement. For example, if A offers B money to kill C when
the latter comes to Maine in two weeks, there might not be a
. crime if B should refuse the offer.

Another question arises from the limitation of the offense
to Class A and B crimes. Under section 57(3) (A), a person is
guilty as an accomplice if he solicits any crime, and the crime
is committed. By contrast, he is not guilty if he unsuccessfully
solicits a C, D, or E offense. Thus, if A offers B money to
steal property (the value of which does not exceed $5,000) and
give it to A,. the criminal liability of A depends upon B's
honesty. It is debatable whether this distinction is philo-
sophically justifiable.



I

17-A M.R.S.A. §204, sub-§2, as enacted by P.L. 1975, c.
lgg, §1, 1s amended to read:

2. Criminal homicide in the U4th degree is a
Class B A crime, provided that 1t 1s a defense which
reduces it to a Class C crime if it occurs as the
result of the reckless operation of a motor vehicle.

OR
17-A M.R.S.A. §202, as amended by P.L. 1975, c. 740,

§40, 1s repealed and the following enacted in place
thereof:

1. A person 1s gullty of criminal homicide in

the 2nd degree 1if:

A. He causes the death of another intending to

cause such death, or knowing that death will almost

certainly result from his conduct; or

B. He recklessly causes the death of another under

circumstances manifesting extreme indifference to the

value of human life; or

C. He intentionally or knowingly causes another

to commit sulcide by the use of forée, duress or

deception.

2. The sentence for criminal homicide in the 2nd

degree shall be as authorized in chapter 51.

COMMENT: The above amendments represent possible

approaches to the problem raised by Justice Glassman in

his letter to the Commission. That letter expressed the

opinion that there is "an irrational disparity in the

sentencing standards for certain types of criminal homicide."
When viewed in terms of the actual time served, the

disparity is even greater than suggested by Justice
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Glassman. A person convicted of criminal homicide
in the 2nd degree must serve a minimum term of 16
years. ‘By contrast, a person who recelves the max-
imum sentence for criminal homicide in the U4th degree may
well serve no more than 6 years and 8 months, after
allowance is made for good time.

It should be pointed out that the Malne Criminal
Code differs from the recent codifications in its
approach to this subject. Both the Model Penal Code
(§710.2) and the proposed Federal Criminal Code (§1601)
include in their definitlions of murder the causing of
death "under circumstances manifesting extreme indifference
to the value of human 1life." Although the Hawaill statute
is simllar to Maine's, the commentary acknowledges that
manslaughter may be characterized by a "cruel, wicked,
‘and depraved indifference." To deal with these cases,
Hawaii relies on a statute which doubles the maximum
penalty 1f the court finds the defendant to be elther a
"persistenf offender," a "professional criminalf a
"dangerous person," or a "multiple offender." Hawaill

Penal Code, §706-662.
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17-A M.R.S.A. §210, sub-§2, as enacted by P.L. 1975,
c. 499, §1 1s repealed and replaced as follows:

2. Violation of subsection 1, paragraph A 1s a Class

D crime. Violation of subsection 1, paragraph B is a

Class C crime.

EXPLANATION: Most of the threats that are not bomb
threats do indeed put people in fear but are in fact Just
"mouthing off." 1In fact, the most typical threat 1s

"to ki11l." The penalty 1s simply too high. When a
weapon is used, but the threat 1s not imminent (see
criminal threatening, §209), the crime will be re-raised
to Class C. Threats to witnesses are of a different

nature. See suggested changes to §§454 and 754.
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17-A M.R.S.A. §U454, as enacted by P.L. 1975, c. U499,
§1, is repealed and the following enacted in place
thereof:

§454 Tampering with witness in informant

1. A person is gullty of tampering with witness or
informant 1f, belieVing that an official proceeding
as defined in section U51, subsection 5, paragraph A,
or an official criminal investigation, 1s pending or
will be instituted:

A. He induces or otherwise causes, or attempts

to induce or cause a witness or informant

(1) to testify or inform falsely; or

(2) to withhold, beyond the scope of any
privilege which the witness or informant
may have, any testimony, information or
evlidence; or

(3) to absent himself from any proceeding
or investigation; or

B. He solicits, accepts or agrees to accept any

benefit in consideration of his doing any of the

things specified‘in subsection 1, paragraph A.

2. Violation of subsection 1, paragraph A is a
Class C crime 1f it is committed by means of force,
violence, or intimidation, or by the offering or giving
of any benefit. Violation of subsection 1, paragraph
A, is otherwise a Class D crime. Violation of subsection

1, paragraph B is a Class C crime.
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17-A M.R.S.A. §754, as enacted by P.L. 1975, c. 499, §1,
is repealed and the following enacted in place thereof:

§754 Obstructing criminal prosecution

1. A person is guilty of obstructing criminal
prosecution, if:

A, He uses force, violence or intimidation,

or he promlses, offers, or glves any

beneflt to another,with the 1ntent to

induce the other

(1) to refrain from from initiating a
criminal prosecution or juvenile
proceeding; or

(2) to refrain from continuing with a

criminal prosecution or juvenile
proceeding which he has initiated; or

B. He solicits, accepts or agrees to accept

any benefit in consideration of his doing

any of the things specifled 1n subsection 1,

paragraph A, subparagraphs () or (@) .

2. Obstructing criminal prosecution is a Class C
crime.

COMMENT: The redraft of §U54 is designed to accomplish
the following:

1. To make it clear that the prohibition applies
when the person is successful in inducing or causing
‘one of the specified results;

2. To broaden subparagraph (3) so that it covers the
situation in which the witness or informant has nbt been

summoned by legal process; and
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3. To make the penaltyklass depend entirely
upon the means used (i.e., force, violence, intimida-
fion, or the giving or receiving of a benefit), rather
than to differentiate among the specified results.

The redraft of §754 parallels that of §45l,
exbept that there is no crime in the absence of one
of the specified means. In addition, 1t extends the
prohibition to the person who gives or offers the
benefit.

Finally, if the redraft of §754 is accepted, the
drug treatment exception will have to be reenacted,
although it may be preferable to move it to Title

22 or Title 32.
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17-A M.R.S.A. §252, sub-§2, YE, as enacted by P.L.

1975, c¢. 499, §1, is amended to read:

E. The other person 1s 1n official custody as a
probationer or a parolee, or is detalned in a hospital,
prison or other institution, and the actor has
Supervisdry or disciplinary authority over such other

persons~, or

17-A M.R.S.A. §253, sub—§2, 9F, 1s enacted to read:

F. The other person does not expressly or impliedly

acquiesce in such sexual intercourse or sexual act.

17-A M.R.S.A. §253, sub-§5, 2nd sentence, as enacted

by P.L. 1975, c. 499, §1, is amended to read:
Violation of subsection 2, paragraphs B e¥, D or F

is a Class C crime.

COMMENT: A recent serles of cases 1n Aroostook County
involved the commission of sexual acts by a "physicians's
assistant" (there 1s some doubt that the individual was
actually certified under 32 M.R.S.A. §3270-A) against
female patients whom he was examining. Gilven the unique
circumstances of a physical examination, the acts were
apparently committed without the acquiescence of the
patients, but also without the use of force or threats.
Accordingly, the behavior did not constitute gross sexual
misconduct. In light of the present wording of §251(1)(D),
the conduct also did not fall within the scope of unlawful
sexual contact. The purpose of these amendments is to

bring the above described behavior within the omb, T
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of §253 as a Class C crime.

(It should be noted that these amendments do not
address the situation in which a physician induces
a patient to engage in sexual activity through a
misrepresentation that the activity will have some
therapeutic value. The Commisslon may wish to decide

whether the Code should deal with that type of problem.)
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RE: §302(1)(C)(1l) and (2) (Criminal Restraint)

The above section 1s extremely vague. Read literally,
1t makes 1t a crime when a person, knowing he has no legal
right to do so, intentionally entices a child under the age
of 14 or an incompetent person. It is by no means clear
what conduct 1s included wlthin thils prohibition.

It may be that the phrase in subparagraph 3, "from
the custody of his parent, guardian or other lawful
custodian. . .," was intended to apply to subparagraphs
1l and 2. If that were the case, it is not accomplished
in the present wording of §302(1)(C), since the subparagraphs

are written in the disjunctive.
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17-A M.R.S.A. §351, second sentence, as enacted by 1975 Laws, c.499, §1

is amended to read:
§351
An accusatibn of theft may be proved by eyidence that it was
committed in any manner that would be theft under this chapter,
notwithstanding the specification of a different manner in the

information or indictmenty. The factfinder shall at the request of

either party consider all manners of theft which the evidence

reasonably supports and need Qgﬁ specify a particular manner in

its verdict or finding unless the manner would affect the sen-

tencing class. The court shall have the power subjeet enty €o €he

power of the eeurt to ensure a fair trial by granting a continuance

or other appropriate relief if the conduct of the defense would

be prejudiced by lack of fair notice or by surprise.

EXPLANATION

The theft consolidation provision at present does not make
clear whether an election by the state is required if the evidence
shows two or more modes of theft. The purpose of conéolidation
is frustrated if an election is required: the factfinder might
well acquit though it may have wished to convict on the unelected

mode of theft. Even assuming that retrial were possible on the
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unelected mode (an unlikely assumption under §14), the second

factfinder might disagree with the first.

The key operative words are "which the evidence reasonably
supports." Because of the proposed changes to §361(2) (Presumptions),
the factfinder usually will not be given more than one option in the
fairly typical situation in which the primary proof is that defendant

was in possession of recently stolen goods.

17-A M.R.S.A. §361, sub-§2, as last amended by 1975 Laws, c.740, §58

is further amended by adding a new sentence thereto at the end:

The above presumptions shall apply to violations of sections

356 and 359 only if the evidence will not suppport a conviction

for another section of this chapter, chapter 27 or section 401’

in the course of which a theft or robbery took place,or if there

is evidence of a violation of section 356 or 359 which is inde-

pendent of and additional to the evidence that the defendant

was in exclusive possession of property recently taken under

the circumstances described above.

EXPLANATION

that

The above amendment is the necessary corrollary to et of §351.
The consolidation of theft is an important device to prevent fatal varianc
in the prosecution of essentially similar conduct. However, the consoli-

dation of "primary" thieves (those who obtained the property from the

owner) with "secondary" thieves (those who obtained the property from
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the primary thief or later or after the property had been lost)

creates procedural problems, particularly with the presumptions

arising from possession of recently stolen goods. The "single"
presumption that the possessor is guilty of theft is actually a
presumption that he is both the primary and the secondary thief ==

an impossibility. While this creates no great problem in the
obtaining~receiving area since sentencing is the same, when the primary
theft occurred in the course of a robbery or a burglary, the factfinder
is given no guidanée as to whether the inference should allow him to
find robbery, burglary plus theft (by obtaining) or only receiving.

The proposed amendment would create a preference in favor of
primary thieves (including burglars and robbers)., The factfinder
should e consider secondary thef@?fz (1) thére is insufficient
evidence of a primary theft or (2) there is evidence generated (beyond
that of the presumption itself) of secondary theft. In the latter
case, the factfinder will be allowed to consider both possibilities.
Receiving would act as a full defense to burglary and a partial defense
to robbery (the defendant still being able to be convicted of theft).
For the sake of consistency, the same rules would be applied to a charge
of theft without burglary or robbery: thus, if the prosecutor does
not expect evidence that the defendant committed secondary theft, he
should charge primary theft. However, the defendant will not gain an ac-

quittal by convincing the factfinder that he was only a secondary thief.
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17-A M.RS.A. §352, sub-§5, YE, as last amended by 1975 Laws, C.740,
§54, is further amended by adding a new sentence at the end

as follows:

Prosecution may be brought in any venue in which one of the

thefts which has been aggregated was committed.

17-A M.R.S.A. §805, sub-§l-B, as added by 1975 Laws, c.740, §87 is

amended by adding a new sentence at the end as follows:

Prosecution for an aggregated aggravated criminal mischief may

be brought in any venue in which one of the criminal mischiefs

which has been aggregated was committed,
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17-A M.R.S.A. §354, sub-§2, YB, as cnacted by P.L.
1975, c. 499, §1, 1s repealed and the following
enacted in place thereol:

B. [Falls to correct an impression which 1s false

which he does not belleve to be truc, and which

(1) he had previously created or reinforced; or

(2) he knows to be influencing another whose

property is involved and to whom he stands

in a fiduciary or confidential relationship;

COMMENT: The present version of this paragraph establishes
two ways in which deception may occur, but is ambiguous

as to the exact elements which constitute each of the ways.
A literal reading of the provision suggests that in every
case there must be a fallure to correct a false impression
created or reinforced by the deceiver but that, when a
flduciary is involved, there 1is no requirement that the
deceiver not believe the impression to be true.

The above redraft is predicated on the idea that the
real inﬁent of thls statute was, or should have been, to
elimihate, in instances of fiduciary or confidential rela-
tionships, the requirement that the person had created or
reinforced the impression. The redraft would thus subject
the fiduclary to criminal responsibility’for an intentional
omission. Unlike the present statute, it would not impose
liability for a failure to correct an erroneous impression,
created byvthe fiduciary, but which the fiduciary did not

believe to be false. Cf. Model Penal Code §223.3 (c)
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RE: 17-A M.R.S.A. §355(2)(B) (Theft by Extortion)

The problem with the above provision 1s that it appears
ﬁo encompass many forms of conduct not traditionally considered
criminal. For example, 1t would seem to include a "threat"
by a disgruntled consumer, with an honestly felt grievance,
to report a merchant to an appropriate government body unless
restitution were forthcoming. It might even extend to a
threat to initiate litigation, assuming the lltigation
might substantially harm the other person's financial
condition, reputation, etc. In short, the wording of the
crime includes threats to invoke commonly accepted remedies
to satisfy legltimate claims.

(It may be that the reach of this section is limited
by the definition of "property of another" in §352(4) as an

"interest which the actor 1s not privileged to infringe."

Ir Such were the intent behind that definition, 1t remains
unclear as to what threats, if any, would be excluded from
thé extortion statute, especially since the limitation
appears to relate only to the nature of the property, and
not to the means used to acquire it.)

Since modern extortion statutes tend to be broadly
drafted, other states have had to deal with this problem.
For example, §708-834(4) of the Hawaii Penal Code establishes
an affirmative defense to limit the scope of the crime.

() It is an affirmative defense to a
prosecution for theft by extortion, as defined
by paragraphs (e), (f), (g), and (1) of section
708-800(8), that the property or services
obtained by threat of accusation, penal charge,
exposure, lawsult, or other invocation of action
by a public servant was believed by the defendant
to be due him as restitution or indemnification
for harm done, or as compensation for property
obtalned or lawful services performed, in cir-
cumstances to which the threat relates.
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The commentary to §708-834(4) explains the rationale
behind the affirmative defense:

Subsection (4) is intended to cover the
situation where an aggrieved person attempts
to seek an iInformal solution by threatening
legal action unless restitution, indemnifica-
tion, or compensation is made. The most

- significant instance of this device is the
waiver of prosecution commonly offered by
insurance companies in exchange for the
return of valuable merchandise. The
rationale here 1s that 1t is hardly fair
to penalize someone for trying to recover
his own goods (or the value thereof), nor
could the penal law realistically expect
to suppress such natural 1inclinations.

For similar reasons, either 17-A M.R.S.A. §355(2)(B) should
be drafted more narrowly, or the Code should restrict 1ts
applicability through the creation of a defense or an affirmative
defense. The present version of the statute criminalizes
virtually every threatened course of action which would sub-

stantially harm the other person.
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17-A M.R.S.A. §362, sub-§3, 4B, as last amended by 1975 Laws, c.740,

§59 is further amended to read:

B. The actor has been twice before convicted of any combination
of the following offenses: Theft or violation of sections 703 or

708 or attempts thereof.

17-A M.R.S.A. §703, sub-§2, as last amended by 1975 Laws, c.740, §78

is further amended to read:

2. Violation of this section is a Class C crime if the actor

has been twice before convicted of any combination of the following

offenses: Violation of this section, theft or violation of section

708 or attempts thereof. Forgery is otherwise a Class D crime.

M.R.S.A. §708, sub-§4, as last amended by 1975 Laws, c.740, §79

is further amended to read:

4, Violation of this section is a Class C crime if the actor

has been twice before convicted of any combination of the following
offenses: Vioiation of this section, theft or violation of section

703 or attempts thereof. Negotiating a worthless instrument is

otherwise a Class D crime.
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EXPLANATION

These three sections interrelate and provide for an enhanced
penalty for two prior convictions of any of them. A conviction

of attempt to do any of the three crimes should obviously be included.
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17-A M.R.S.A. §401, sub-§l, as enacted by 1975 Laws, c¢.499, §1,

is amended as follows:

1. A person is guilty of burglary if he enters or surreptitiously
remains in a dweliling-piaeces; er ether buiidirg; structure er¥ place
of businmess, knowing that he is not licensed or privileged to do so,
with the intent to commit a crime therein.

17-A M.R.S.A. §401, sub-§2, 4B, as enacted by 1975 Laws, c.499, §1

is amended to read: |
B. A Class B crime if the defendant intentionally or recklessly
inflicted or attempted to inflict bodily injury on anyone during
the commission of the burglary, or an attempt to commit such bur-
glary, or in immediate flight after such commission or attempt‘
or if the defendant was armed with a deadly weapon other than
a firearm, or knew that an accomplice was so armed; or if the

violation was against a structure which is a dwelling place;

17-A M.R.S.A. §401, sub-§3, as last amended by 1975 Laws, c.740. §60,

is further amended as follows:

3. A person may be convicted both of burglary and of the crime

which he committed or attempted to commit after entering or re-

maining in the dweliding place,--other- buidding,- structure or pilace
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of business, but sentencing for both crimes shall be governed
by chapter 47, section 1155.

17-A M.R.S.A. §2, sub-§10, as enacted by 1975 Laws, c.499, §1 is

amended to read:

wmeans
10. "Dwelling placetdu--w any building er B _a structurey-vehieiesy
beat or ether ptaee which is adapted for overnight accomodation of

persons, or sections of any piaee structure similarly adapted.

A dwelling place does not include garages or other structures,

whether adjacent or attached to the dwelling place, which are used

solely for the storage of property or structures formerly used

as dwelling places which are uninhabitable. It is immaterial

whether a person is actually present.

17-A M.R.S.A. §2, as last amended by 1975 Laws, c.740, §l1ll1, is further

amended by adding thereto a new sub-§24.

24, "Structure" means a building or other place designed to

provide protection for persons or property against weather or

intrusion, but does not include vehicles and other conveyances

whose primary purpose is transportation of persons or property

unless such vehicle or conveyance, or a section thereof, is also

a dwelling place.



32

17-A M.R.S.A. §801, sub-§4, as enacted by 1975 Laws, C.499, §l1, is

repealed.

17-A M.R.S.A. §801, sub-§5, as enacted by 1975 Laws, c.499. §l, is

renumbered sub-§4.

EXPLANATION

The above several amendments are designed to overcome a particular
problem under the burglary statute having to do with lesser (or greater?)
includéd offenses. As presently worded there are'"dwelling places" and
"other buildings, structures.” Failure to prove that a particular
building (e.g. a shed behind a house, an attached garage, or a place
with bedding which was not used for some time) was a "dwelling place"
would not allow conviction for Class C burglary in a building. This
problem is the same:énder prior arson law (lst degree: "dwelling house";
2nd degree: "all buildings other than those included in first degree
arson").

The problem is more complex, thever, because the present definition
(§2(10)) of "dwelling place" includes places (vehicles, boats, etc.) which
are not buildings or structures, Thus, it would be possible to commit
the greater crime (burglary into a dwelling place)»without necessarily
committing the lesser (burglary in a building, structure or place of
business).

These amendments are designed to include all objects of burglary
under the definition of "structure"; to make clear that all "dwelling
places" are "structures"; and to allow conviction for the lesser crime
if there is‘gufficient proof that a particular structure is a dwelling

A
place, but is a structure otherwise the object of burglary. As in the
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case of lesser included offenses (or degrees) generally, the
evidence will have to warrant a conviction to allow consideration

of the lesser degree by the jury.
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17-A M,R.S.A, §501, sub-§4, as enacted by P.L. 1975, c. 740,
§65, is repealed.

COMMENT: Section 501(4) provides that a law enforcement officer
or a justice‘of the peace may forbid any person to violate the
disorderly conduct statute. 1In addition to being totally
unnecessary, the provision has led some to draw the erroneous
conclusion that a warning from a law enforcement officer is an
element of disorderly conduct.

The original purpose of section 501(4) was apparently to
replace the malicious vexation law. The enactment of section
506-A ("Harassment") accomplished that objective in a far more

satisfactory fashion.
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17-A M.R.S.A. §556, sub-§1, as last repealed and
replaced by P.L. 1975, c¢. TH0o, §72 is amended to read:

1. A person 1s gullty of incest if, being at
least 18 years of age, he has sexual intercourse with
another person as to whom he knows he 1s related

within the 2rd flrst degree of consangulnity.

COMMENT: There 1s presently a conflict between the incest
statute (17-A M.R.S.A. §556) and the marriage prohibition
statute (19 M.R.S.A. §31). For example, marriage is
permlitted between first couslns, whereas sexual intercourse
between the same partles 1s criminal. Conversely, there
are many categories of 1ndilviduals who may lawfully have
éexual relationships, but who may not marry. Although

fthe above amendment would narrow considerably the crime of
trneesd incest, there appears to be no simple way to

resolve thé conflict, unless the Commission feels it

appropriate to amend the marriage prohibition statute.
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17-A M.R.S.A. §753, sub-§3, is enacted to read:

3. As used in subsection 1 of this section, "crime"

includes juvenile offense. The sentencing class for

hindering the apprehension of a juvenile shall be

determined in the same manner as 1f the juvenille

were a person 18 years of age or over; provided that

if the offense committed by the juvenlle would not have

been a crime 1f committed by a person 18 years of

age or over, hindering apprehension 1s a Class E crime.

COMMENT: The present version of §753 1is arguably
inapplicable when an adult hinders the apprehension of
a suspected juvenile offender. The above amendment
would remedy that problem and would indicate the
appropriate penaltiles.

17-A M.R.S.A. §57, sub-§6, as enacted by P.L. 1975, c.
499, §1, 1s amended to read:

6. An accomplice may be convicted on proof of
the commlssion of the crime and of his complicity thereiln,
though the person claimed to have committed_the crime
has not been prosecuted or convicted, or has been convicted
of a different crime or degree of crime, or is not

subject to prosecution as a result of immaturity, or

has an immunity to prosecution or conviction, or has

been acquitted.
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17-A M.R.S.A. §151, sub-§7, as enacted by P.L. 1975,
c. 499, §1, is amended to read:

7. It is no defense to a prosecution under this
section that the person with whom the defendant 1is alleged
to have conspired has been acquitted, has not been
prosecuted or convicted, has been convicted of a

different offense, 1s not subject to prosecution as

a result of immaturity, or is immune from or otherwise

not subject to prosecution.

17-A M.R.S.A. §153, sub-§3, as enacted by P.L. 1975,
c. 199, §1, is amended to read:

3. It is no defense to a prosecution ﬁnder this
section that the person sollcited could not be guilty
of the crime because of lack of responsibility or

culpability, immaturity, or other incapacity or defense.

COMMENT: These amendments are intended to ensure
that an individual will be liable under the above
statutes when the principal, co-consplrator, or

person solicited is a Juvenile.
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17-A M.R.S.A. §755, sub-§3, as last amended by 1975 Laws, c.740, §82,

is further amended by striking the second sentence thereof,

17-A M.R.S.A. §757, sub-§2, as last amended by 1975 Laws, c. 740,

]
§85, is furiker amended as follows:

2. As used in this section "official custody" has the same meaning

as in section 755 ¢-previded that setely £feor purpeses of subseetion

1+ paragraph Ay it dees inelude the eustedy ef ali-persens under
age of 18. As used in this section, "contraband" has the same

meaning as in section 756,

EXPLANATION

The intent is to govern the substantive crime of escape by
juveniles by §755 and to apply the provisions of §§753, 754, 756
and 757 when the person escaping (or committing other juvenile

offenses) is a juvenile.
15 M.R.S.A. §2719, sub-§l, as last amended by 1975 Laws, c.538, §12
is further amended to read as follows:
1. Absenee-without~1ieave. Escape If a child committed to a
center absents himself er herself witheut or attempts teo geo se

commits a violation of section 755 of Title 17-A or an attempt

any
thereof, he or she j-'ﬂi.-’Abe committed to the center undes

a new-commitment follewing adjudieatien of the absenee witheut
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teave by the juvenile eceurt having territerial-jurisdietien
where the eenter is lecatedr Under this subsectiern !absenee
without-ieave! is a Fuvenile effenser Cemmitment ordered

by the ju#éni}e eeurt follewing adjudiecation under this
subseetien shaii bé for a fixed term of 6 months to run
concurrently with fhe term of the eriginai any other commit-

ment and Subject to the discharge provisions of section 2718,

EXPLANATION

The foregoing changes to sections 753, 755, 756 and 757
neéessitate changing this section’from a definition of an ex-
clusively juvenile offense to a provisionbgoverning sentencing
when the juvenile offense consists of violation of §755 (escape).
Note that section 755 will now cover juvenile escapes from
pre—trial detention pursuant to 15 M.R.S.A. §2608, an offenée
that is presently nowhere covered. The Juvenile Law Commission
has no objection to the above changes. It will study the ques-
tion whether the present sentencing provision (which is unchanged
in this draft) should be modified and let us know in time for the No-

vember or December meeting.
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17-A M.R.S.A. §756, sub-§2, as last amended by 1975 Laws, c.740,

§84, is further amended as follows:
2. As used in this section, "contraband" means a dangerous“
weapon, or any tool or other thing that may be used to facilitate
a violation of section 755, or any other thing which a statute

or regulation expressly prohibits persons confined in official

custody is~pfehibiteé by statute e¥ regutatien from making or

possessing.

EXPLANATION

Two purposes: (1) to make clear that dangerous weapons
are absolutely forbidden, regardless of their potential for
use in an escape; (2) to exclude from the definition items,
e.g.,drugs, which are contraband for all persons whether

in custody or not and which are covered elsewhere.

17-A M.R.S.A. §1105, sub-§1, as last amended by 1975 Laws, c.740,

§102, is further amended as follows:
1. A person is guilty of aggravated trafficking or furnishing
scheduled drugs if he trafficks with or furnishes to a child, in

fact, under 16 or toc a person in official custody a scheduled

drug in violation of sections 1103,1104, or 1106. As used in
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this section "official custody" has the same meaning as in

section 755.

17-A M.R.S.A. §1107-A is enacted to read as follows:

§1107~-A Unlawful possession of scheduled drugs by persons

in official custody

1. A person in official custody is guilty of unlawful possession

of a scheduled drug if he intentionally or knowingly possesses

a useable amount of what he knows or believes to be a scheduled

drug, and which is, in fact, a scheduled drug, unless the conduct

which constitutes such possession is expressly authorized by Title

22,

2. As used in this section "official custody" has the same

meaning as in section 755, subsection 3, except that it shall

exclude arrest and any period prior to initial custody in one of

the places or institutions named therein.

3. Violation of this section is:

A. A Class C crime if the drug is a schedule W or X drug; or

B. A Class D crime of the drug is a schedule Y or Z drug.
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EXPLANATION

The furnishing, use or possession of scheduled drugs, including
tn & Ja\'l
marijuana, obviously creates more serious problemsdthan on the

street. The intent of these two amendments is to generally raise

by one class the trafficking, furnishing or posséssion of drugs

in detention or penal settings. The exclusion for arrest and any

"pre-booking" custody reflects the fact that the problem does not

arise until the person is actually incarcerated.
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RE: Resisting Arrest

The need for a resisting arrest statute has been
asserted by Judge John Benoilt. The Judge belleves that
the awareness of some defendants that such a statute no
longer exlats encourages then to refuse to accompany
arresting offlcers. This refusal creates problems for
officials confronted with defendants who have a substan-
tial size advantage. It 1is the Judge's contentlon that the
enactment of a resisting arrest section would deter
potentially dangerous conduct not covered by the "assault
on an officer" or "escape" prohibitions.



9 4

17-A M.R.S.A. §802, sub-§1, YA, as enacted by P.L.
1975, c¢. 499, §1, is repealed and the following enacted
in place thereof: :

A. With the intent to damage or destroy the property

of another; or

17-A M.R.S.A. §802, sub-§2, last sentence, as enacted
by P.L. 1975, c. 499, §1, 1is amended to read:

In a prosecution under subsection 1, paragraph-As
"property of another" has the same meaning as in

section 352, subsection 4.

COMMENT: The first of these amendments would redefine
the offense so as to prohibit the intentional destruction
of the property of another, regardless of where it 1s
found. Thebpresent wording of paragraph A applies only
1f the fire is started, caused, or maintained on the
property of‘another. The second amendment merely makes
a technlcal change.

The Commission may also wish to consider whether
the crime of arson is defined too broadly. Given a
literal interpretatlion, it punishes the destruction of
any property, no matter how 1insignificant the value.
It may be that §12 (Da mimnims infreacti ong ) takes
care of the problem. Cf. Proposed Federal Code (5.1)

§4101; Model Penal Code §220.1.
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PROBLEM:

Should "tfansporting" or "storing" explosives in violation of
the "regulations" be a Class C crime, as is provided under 17-A
M.R.S.A. §1001 (1) (B)? Or should "transporting" or "keeping" ex-
plosives in violétion of the regulations carry a $20-$100 fine, as

is provided in 25 M.R.S.A. §2441?

25 M.R.S.A. §2441 contains the grant of authority to promulgate
regulations, as well as the $20-$100 fine. 17-A M.R.S.A. §1001 (2) (B)
incorporates those regulations. Thus, there are two rather drastically

different penalties for violation of the same regulations.
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17-A M.R.S.A. §1106, sub-§3, as enacted by P.L. 1975, c. 499, §1
1s repealed
17-A M.R.S.A. §1107—A is enacted to read:

.\‘,,'1"1"1 W T tinmveien ofFf MaFI G D

A érson is guilty of unlawful possession of

mariljuana 1f he intentionally or knowingly possesses

a quantity of marijuana whiéh, in fact, exceeds 1 1/2

ounces,unless the conduct is authorized by Title 22.

2. Unlawful possession of marijuana is a Class E

crime.

COMMENT: These amendments were suggested by District Attorney
Mike Povich. They stem from the bellef that the presumption
utilized by the Code makes the likelihood of a conviction

for furnishing extremely difficult to predict and may result

in inconsistent verdicts bases on similar sets of facts. Under
present law, nelther the State nor the individual knows with any
certainty the consequences of possession of more than 1 1/2
ounces of marijuana. By contrast, the use of the 1 1/2 ounces
as a clear line of demarcation between a criminal offense and a
civil violation introduces far greater predictability into

the law.
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17-A M.R.S.A. §1201, sub-§l, preceding the colon, as last amended

by 1975 Laws, ¢.740, §109, is amended to yead:

1. A person who has been convicted of any crime may be sentenced
to a suspended term eof imprisenmment with probation or to an

unconditional discharge, unless:

17-A M.R.S.A. §1201, sub-§2, as enacted by 1975 Laws, c.499, §1, is

amended to read:
2, A convicted person who is eligible for sentence under this
chapter, aé provided in subsection 1, shall be sentenced to
probation if he is in need of the supervision, guidance, assistance
or direction that probation can provide. ‘If a person is i

Sg,\r\{"—vm.coq to

@ probation, a suspended definite term of imprisonment may be

imposed or the case may be continued for sentencing until such

time as probation may be revoked. If there is no swehk need for

probation, and no proper purpose would be served by imposing any
condition or supervision on his release, he shall be sentenced
to an unconditional discharge. A sentence of unconditipnal dis-

charge is for all purposes a final judgment of conviction.
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17-A M.R.S.A. §1206, sub-§5, second sentence, as enacted by 1975 Laws,

c. 499, §1 is amended to read:

In such case, the court shall sentence _the person to a term of im-

prisonment if the case was continued for sentence or shall impose

the sentence of imprisonmeﬁt that was suspended when probation

was granted.

17-A M.R.S.A. §1206, sub-§6, as enacted by 1975 Laws, c.499, §l1 is

amended to read:
6. If the person on probation is convicted of a new crime during
the period of probation, the court may sentence him for such

crime, revokes probation and sentence the person to a pgm® term

of imprisonment if the case was continued for sentence or impose

the sentence of imprisonment that was suspended when probation

was granted, subject to chapter 47, section 1155,

EXPLANATION

Several judges prefer the system of allowing the convicting
court to "continue for sentencing" until probation is revoked, st ok
was provided #mw in repealed 34 M.R.S.A. §1631(1). It allows the
court to make a sentence determination based on the defendant's statu

at the time he is about to be imprisoned.

P, 14 clrvit conmteotasda &AchuﬂuﬂJud bl el
Amvetnol  § 1152 (3).
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17-A M.R.S.A. §1204, sub-§3, as enacted by 1975 Laws, c.499, §l1 is

amended to read:

3. The convicted peson shall be given an opportunity to address

the court on the conditions which are proposed to be attached

and shall after sentence be given a written statement setting

forth the particular conditions on whichhe is released on pro-

bationy ard he shail then be given an eppertunity to address the
eaurt on these econditions i+f he se requests at the time.

ALTERNATIVE

3. The convicted person shall be given a written statement setting
forth the particular conditions on which he is released on pro-
bationy ard he shai: thern be given an eppertunity te address

the eeurt-on these eenditions if he se reguests at the time.

EXPLANATION

The requirement that the sentence and the written conditions be pre-
pared before sentencing has caused delays in some courts. The amendment
allows the court to address the defendant orally and to furnish him or
her the written éonditions subsequently.

The alternative takes account of the fact that Rule 32(a) already al-

lows comment by the defendant regarding sentencing.
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17-A M.R.S.A. §1253, sub-§2, as enacted by 1975 Laws, c.499, §l, is

amended by striking therefrom the second sentence.

34 M.R.S.A. §3, as last amended by 1975 Laws, c.771, section 378, is further

amended by adding thereto at the end g# the following paragraph:

The department shall have the same authority sueh regarding local

lock-ups.

EXPLANATION

The authority (to inspect, etc.) simply belongs in Title 34
rather than here, since it has nothing to do with credit for

time served.
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Sentencing Problems

1. There 1s a conflict between sections 1253(3)
and (4) of Title 17-A and sectlon 952 of Title 34
with reSpect to the good tlme deductlons for persons
incarcerated in county Jaills.

2. A questlon has been railsed as td whether
a person imprisoned both as part of the initial
sentence and as a result of a fallure to pay a fine
is to Sérve those terms concurrently or consecutively.
(See §§1151 and 1304)

3. Various sectlons refer to persons in the
custody of the Department of Mental Health and
Corrections. Since county Jall inmates are not 1n
the department's custody, appropriate language

changes are necessary.
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AN ACT TO ALLOW THE STATE TO APPEAL AFTER TRIAL IN CRIMINAL CASES

WHENEVER PRINCIPLES OF JEOPARDY PERMIT

Sec. 1. 15 M,R.S.A. §2115-A, sub-§l1, second sentence, as enacted by

1968 Laws, c¢.547, §1, is amended to read:
Such appeal'shall be taken within %8 20 days after such order,

decision or judgment has been entered, and invany case before the

defendant has been placed in jeopardy under established rules
of law.

Sec. 2. 15 M.R.S.A, §2115-A, sub-§2, as enacted by 1968 Laws, §1,

is amended to read:

2, Appeal after frial or mistrial. An appeal may be taken by
the State in criminal cases, with the written approval of the Attor-

" ney General, from the Superior Court or District Court to the

law court from any dismissal of an indictment, information or

complaint or count thereof or judgment, decision or order which

terminates the prosecution in favor of the accused, except that no

appeal shall lie where the double Jjeopardy provisions of the United

or Yl Cow s“'\'i’uﬁ\o\q

States Constitution,of the State of Maine prohibit further prosecution,
(A}

and from any decision, ruling or order of the court when the defendant

appeals from the judgment. Such appeal shall be taken within 20




S 3

days after such dismissal, judgment, decision or order has been entered

or, when the defendant appeals from the judgment, within 20 days after

the notice of appeal of the defendant is filed.

STATEMENT OF PURPOSE

Two 1975 U.S. Supreme Court decisions, U.S. v. Wilson and U.S. V.

Jenkins , made clear that the government could appéal unfavorable orders,
decisions or judgments entered after verdict under the federal appeals
statute, 18 U.S.C. §3731. The intent of this.amendment is, like the
federal statute, to allow appeals by the State whénever principles of

jeopardy permit.

The expansion of the appeal period from 10 to 20 days is intended
to prevent occasional problems which have arisen in obtaining written

approval of the Attorney General within the shorter period.
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ALTERNATIVE

AN ACT TO ALLOW THE STATE TO APPEAL AFTER TRIAL IN CRIMINAL CASES

WHENEVER PRINCIPLES OF JEQPARDY PERMIT

Sec. 1. 15 M.R.S.A. §2115-A, sub¥§l, second sentence, as enacted by

1968 Laws, c.547; §1, is amended to read:
Such appeal shall be taken within %6 20 days after such order,
decision or judgment has been entered, and in any case before the
defendant has been placed in jeopardy under established rules
of law.

Sec. 2. 15 M.R.S.A. §2115~-A, sub-§2, as enacted by 1968 Laws, §l, is

amended to read:

2. Appeal after trial or mistrial. An appeal may be taken by

the State in criminal cases, with the written approval of the

Attorney General, from the Superior Court or District Court

to the law courtiffrom any degcision, ruling or order of the court

when the defendant appeals from the judgment, and in any other

instance where principles of finality would allow an appeal, except

that no appeal shall lie where the double jeopardy‘provisions of

the United States Constitution or the-ConstitufionVo£¢the.State of

Maine prohibit further prosecution., Such instances. shall include

=y -~
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but shall not be limited to a dismissal of an indictment, information

or complaint or count thereof and a judgment or other decision or order

terminating the prosecution in favor of the accused. Such appeal

shall be taken within 20 days after such dismissal, judgment, decision

or order has been entered or, when the defendant appeals from the judg-

ment, within 20 days after the notice of appeal of the defendant is

filed._

STATEMENT OF PURPOSE

Two U.S. Supreme Court decisions, U.S. v. Wilson and U.S. v. Jenkins,

made clear that the government could appeal unfavorable orders, decisions
or judgments entered after verdict under the federal appeals statute,

18 U.S.C. §3731. The intent of this amendment is, like the federal
statute, to allow appeals by the State whenever principles of jeopardy

permit.

The expansion of the appeal period from 10 to 20 days is intended
to prevent occasional problems which have arisen in obtaining the written

approval of the Attorney General within the shorter period,
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14 M,R,S5.A, §5544, 2nd g, as amended by P.L. 1973, c. 788, §60,
igs further amended to read:

Any arresting officer may either take any person under

arrest for a misdemeaney Class D or Class E crime,before a bail

commissioner, who shall inquire into the charge and pertinent
circumstances and admit him to bail if proper, or without
fee may take the personal recognizance of any person for his

appearance on a misdemeaner charger of a Class D or Class E crime,






