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D2 SUBSTANTIVE OFFRNSES

ary and | Pn}ﬂteﬂ Offenses

1. A person is guilty of aggravated burglary 1f he enters ow

remains in a dwelling place, kaowing that he ie not licensed ov

privileged o do so, with the intent to commii a cvime against a

peraon or propevty theveln.

2. As used in this section, “dwelling place™ means any

]

building, structure, vehiele, boat or other place adapted for

overnichi accommodation of persons, or sections of any place

)

similarly adapted. It is lmwaterial whether pergon Ls actually

3. Burglary and Criminal Trespass arve offenses inciuded in

6}

Aggw vated furglaxry.
4., Aggravated Burglary is a class A cwime 1f the state proves

havornd a veasonable doubt that the defendant edthexw

A. iz armed with a deadly weapon, ox knows that an

accomplice is so armead; or

. B. dntantionally ov reckless;y inflicts ow aﬁtémpi% to
inflict bodily injury on anyons during the commizsion of the
aﬂgvuva%ﬁd burglary, or an apl to commii sucﬁyburglaryg pyoin
immediate flight afier such comwission oxr attempi,

C. All other aggravated burglary is a class B crime,

-1198..
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e premaining in the dwelling place, but sentencing for both
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crivas shall be
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of the New Hampshice
1 Vas h1nvton CrEDjl.j
inssachusetts Criminal

genarate Maine gtatutes in Tisle 17
and in ©th Cim

o
]
e
07
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o

nighttime with intent
having enterad with
dwelling house, any

y
person being then lawfully therein, is guilty of bu Holqu
Whether he is, before or aftexr ;Lrer}nga armed with a dan-
gorous weapon, or whether he assaults any parson lawfully
tharein or has any confederate present aiding or gbetiling or
notg in either case ne shall be punisgshed by imprisonment

for any texm of yeaws. All burglars’ tools or implements

,-ﬁL@d or designed £

o
nrovided in sectnoq

1813,

vy committing burglary

ha?} bﬁ dealt’

[Section O]J val

and forfeiture of these things.]
8754, Whoever, wlth intent to ccmmyt a felony ox any larceny,
breaks and enters in the daytime or entexs without breaking
in the ﬂlghELJmQ any dwelling ‘Pwﬂe v breaks and enters any
office, bank, shop, store, warehouse, vessel, railvoad caxr

of any kind, motor vehicle, aircra
building in which valuable things
lawfully therein and put in fear,
prisonment for not more than 10 y
lawfully therein and put in fea

af, house twafler, o
ave lkept, any person being

sh&il be punished by im-

ars; but 1f no person was
by lmprisonment for not

move than 5 years or by a fine of not more then $500.
Ag uged in Lhwh sections, the term ‘'dwelling house " ig defined in
$755 to mean “Any permansnt buillding ov edifice, usually occupied
by any person by lodging thevein at night, is a dwelling house,

- although such occupant is abeent for a time, ﬂnavinq LULAiCVf
,or_gooéu therein, with_ai.wnucnticn to ki o building
shall be desmed a dwelling house or part of itgfunIQSs COHP5CLuﬁ
with or occupied as part of the dwelling house, "o

nelated statutes are §752 defining burglary with explosives;
and §751-A setiing forth armed burglary. Assault with intent to
commit burglary is included in Title 17 under §753.



June 1, 1973

L uLP“ are centrally concerned with © reaking',
and Mdwelling . all of which terms have been

judicial intevpwetaiion,

The requirement to prove the element of b;e tvnv in a convice
tion for burglary under Maine law was roelaxed considervably in
Sie v, Mowsr, 275 A.2d. 584 (1971) bv the dlctum that a bresak
15 °

to a building was gained by "moving o =2
that bavrad ﬁhe way, i.e., either a

indow." This represents a considevable

oecurrved whare entran
material depres somel

closed door or a close

[l
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"?pﬁ??urﬁ from the gist of State v. Newbagin, 25 Me. 3500 (1848},
where the court declared that o suat zin conviction there had to
be Yan actual break or ‘te eguilvalent', velylog on English author-
ity that: . . . an entrance hrough a window left a littie open,
by pushing it wide open, was not a breakd ng.'' The vesponse o
ihig ds:  “We now think otherwice', In this icular instance
defendant was arvested I

ted insida a buillding which in testimony had
been zecuved; thevefore he had to have moved something to gain

y ff’tfl Ve Mo beg:v

at in LVAWDfTITLl werae
in ay in the fa2ed the :
o€ ofendant entered a sitove open
to 55 hours, where clerks were
pE

Tn State v, Cookson, 293 A.2d., 780 (M=.1972), the Maine
court Ffeund disell oanOﬂLcd for the first time with the nesed
to interpret from §751 the words V. . . ov, having enterved with
such intent, breaks in the nightiime a dwelling housze o .
and found that a break can occur just as substantially W‘th in a

2l degree,
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dwrelling if an ub truction is woved to a mates

The proof of 2 burglary charge is in the intrusion
the bullding of some pagp of the baﬂj, r of an Instrument

s

¢
Lized in such a way that
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bean  the basis Ffor several rare v. Neddo, 9
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{1899) it was noted that whe a0 a dwelling house was the obje
brealking and entering, whetheyr o¥ '
there was immaterial; but where othex than a dw
T was nPCﬂsgagy to prove thai
Ay
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and entered,then it w
contained domething 0
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268 AL2d, 625 (Me. 1970) which held
Eion o gzoui concerning “valuable
those listed in raection 754,

any ong of

[SEEN } (g3

The definivion of “dwelling houss"
the cominon law conception, Mars

shed ds pavi of dwelling hom;a}? A
cn actual ov consitructive possessd

[
to be the cwners, Siate v, Small, 267 A7

o~
o
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The Dwaft: This section {s the most serious of the unauthorized
e fenses encompassed in this chapter, 1t is agg QVdL 2l
N .

Sk

) : location named in this sec >X4
ive, and 1t is an offense which includes the degi
j i

fml e

0 ¢
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crime against people in the house, or against theix p?operty. Lt
is these factors which appear to congriu1r* a great source of
public anxiety in regard {0 crime,

Subsection 1 abandons the common law and stat
. . -

of a breaking as being of no eximinological significance., The
crime L8 as gerilous 17 the homsowner inadvartently leaves a dooy
op2it &8 when he remembevs to lock everything secursly,

The offense iz limited to activity in contemplation of a crime
againsi persons or propert -y in subgection 1, on the ground that
theve 18 a signifilcant difference between an unauthorized entry
in orxder to pass of a forged document, and one to commii an assavlt
the difference aﬂpddilﬁ“ both in terms of the danger
pr;@entad by th defendant in each case, and as a matter of

ion by potential victim
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Subsection 2 iz designed to provide a comprehengive defini-
tion of the sorts of acas which are protected from intrusion.

O

o

reater, amount of

The fourth subsection is an effort to provide some inducement
for the commission h v, wather than a
i

e




Sub B 62

TITIE D2 SUBSTANTIVE OFFENSES

Chapter 26 Buwglavy ses
Section 2, Buwglary
1. A pevson is guiley of burpglary 1f he enteyws o¥ ramaing

®
hl
o}
3
I
e
Tod
‘:\ -
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[
t

in a dwelling place or other building, structur
business, knowing that he iz noi licensad or apivileged to do s

with <he intent to cowmm’t crime therein,

s}

2. "Dwalling plaze’ has the same meaning as in section 1.
3. Criminal Trespass is an offense included in burglawy.
L, Burglary iz a class € crine.

5. A person may be mamVWCLeﬂ both of and of the

4 1

crime which he conmiits ov attempts to commit aftew entering ov

venaining in the place, but sentencing for both crimes shall be
coverned by the provisions of chapter 31, section 5.
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Juna 1
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9

This sea“ion ig patc
rs

e o

rarned on the Revised Washington
| Code, section 94.,52.020.

Curvant Maine Law:  See Comment to section 1.

ima of bufgi ry which is less
ding section by virtue of
plated by the actor may be

£ o person oy property. In
section may be violated by an unanthorized entry
- it need not be a dwellin
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rospass 1L, knowing Lhat

A. he enters in any securad premis2s; 0T

B. he vemainn in eny place in defiaoce of an ordew To

7T

leave which was personally communicated to him by the owoer 0¥
Y

other authovized person; ox

LY

C. he parks any motor vehlcle in a private dirive or

way in a manner to block the same, 0@ on & publis highway in

such z manner as to bloclk the entrance to a private driveway,

gate or barway.

" LI | P, PR
gecurad premises’ means any

o

2. As used in this section, "

place which is posted in a manner prescribed by law ox in a

manner reasonably likely to come to the attention or intruders,

¥

or which is fenced or otherwise enclosed in a maonsy degigned

to exclude intrudevs. .

3 Crim? nTl s omann 4o lass D opime
o TIMLNAL TIIas5pass Lo a4 CLags L LTame,

‘ul possesslon of the

L. The owner or other person in

place wherein the criminal twespass 18 conmitted may avrast any

person violating this section in his pyresence.
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memant

hn ta taken Tfrom the New Hampshive

1 G 0
Code. section 635:2. Subsection 1C is taken from Mains

~

Q” y
i vgection 4 is taken from section

1SA. T

“'i‘

Curreat Maine Law: Chapter 127 of Title 17 contains 10 sepavale
secbions deoling with Trespass. Nine of these dafine criminal
o f;: 9 '} o |(_’

»
Q
=2
i
~

<
o
A
[

5 1 O
E;gnqes witile the tenth (section 3857) provides for &
t

he
; . o o »

atatute o€ l!JniﬁaiL!Oﬂ
THD offen Fwnud by cnapt@r 127 differ from each nthew
malaly dn their de bP”lg fonz of the types of property which are
pLOMB(l“d, Seciion 3851, for example, velates to state propariy;
o 2853 extends to compercial or vesidential property; wild-

< p?ﬁsetves ave the subject of section 3859,

Section 3856, on the other hand, appears designed to pfev&nt

thaft of real pw» oweriy (earth, sand, stone) or of things growing
i

C’ﬂ
T
=h 6“3
&'“ ®
™

J
on real estate (grass, covrin, fruit, hay ox other vegetabl o5
Also different from the others is secition 3858 which prosc

interfering with a nest or colony of wiid bees,

b

fem

fr: This section ig designed to provide genewal covevage
Teriminal tre spass. Threa separate sorts of conduct are
es which the

c
i:n” Sﬁb”ECLl n 1 A deals with entries to plac
s taken some trouble to keep free from intruders y bring-
‘ithin the definition of securved premises provis
tien 2., It is noi an offense mewely o make an unauthorized
o a place which doss not meet the r@qu;rameﬁ“" of that

on. Subsection 1 B is not restricted to secured premilses,
sates an offense when the intruder reluses to LOMﬁlj vith
aquest to leave, Subsection 1 € is talken from current

T

o

Maine law and is designed o deal with a prob hat most would
repard as a serious interfervence with the rights othars,

Subsection &4 is aleo taken from dMaine law and appears to ba
necessary in order to avoid leaving the owner in the frustrated
position og pot being able to enforce, -or have enforced, the law
) enetit,

i

[Ouﬁ“': “Ts there need for ir icluding a pfOVjSl n relating to
trespasges oy onbmals Aﬂd““ ownars ave reclless about keeplng
- ~ ey g ¥ h Co

them off other people’s px oparty? ]
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i the conduet of
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ia lepally accountable, or hoth,

3 3 PN I oS g B oy by T e £ a1, i £
2 is legally accountable for the conanei ox
vy e AR sy e e gy e 2y ey -
SOAGTeT narson waeng

A. acting with the kind of culpability that is

(e £

ciont for the commigsion of fhe offense, he causes an liaocent

e s gy o . S - e Sy o RPRDUNES. SO S
o frvesponsible person to engage in such conducty oF

k4 . 2 - . ROV P S £
wva in made acoounbanle Doy

person by the law definipg the ofrenge; o¥

oA . . . N SO £ s B em e T g R,
C.  he is an accomplics of suen other peyrson in oz
L I

P

cormminaion of the offense.
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) A merson is an accompiice
N L PerTson L a0 acComp Ll

commiasion of an offense 1

. S At SO A R T w ey o [P S ay sosd S A
A, with the intent of promoting o the

the

a2 . S
i, oY anas

B. This conduct is o esbab-
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. _ s .
then ceausing a paved in ag element ox an

)

comniies in the conpduct causing ouch result is an

it the cosmlsaion of that offense, 1f he acts with the

kind of culpebility, i€ any, with wespect to that vegsult that i

sufficient for the commission o
5. A parson who is legally incapable of committing a parti-

offense himself wmay be guiliy theceof if it is comunitted

0
v
s
tousd
£
&,
i
?
’*’» 3

by the conduct of ancther perscen for which he is legally account-

able, unless such Liabiliny is ipconsistent with the purpose ol

o

the provision establishing his incapacity.
6, Unless otherwise provided, a person is not an accomplice

° falit ] o ey o8 Fa e . ) o o g S
in an offense conmitted by another person 1i:

B. ¢the offense ,a so definad that his conduct is

Inevitably incident o its commnission; ov

L4 ‘

C. he termlinates his complicity prior to the commission

]

of the offense and wholly deprives it of effectiveness in the

a

rhe offense or gives timely warning to the law en-

commnission of
forcement authorities or otherwise makes proper effort to prevent

the commission of the offense,

convicted or has been convicted of a diifferer wse on degree

ol

“fonse or has an immunity to prosecution or conviction or has

Y

of o

!

coquitted. ~508-
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June 1, 1973
(,()Lm’lal‘lz,

Thid seetion is taken from the MNaw He apshive Criminal

o 626°8. Tt is based on the Model Penal ¢ Cuie,
ariasdictions have also fo Tlowad vhe Model

2 U5, O her ¥
ode -

atiey
ERA W

Douu sy bvania Crimes Code section
Gw”o, section 9A,08.060.

)
i ﬂpf"‘!
-y Bo

Je

Current Maine Law: The basie statute is in Title 15, section AL,

n in the comnission of

a €
there he fact, by couns eling
pravw”'ﬁg he same shall be punished
Ffor the punishmeat of the pal”?¢p al felen., Such accessory,
whea a felony is commitied within or without the State b
his procurement in the State, may be indicked and convicted
‘ v aceessory wirh the pwincipal or after his convietion;
or he may be indicted for apd convicred of a substantive

felony, whether the principal is convicted or is amenable
to justice or mot, and shall be punlsnﬂé as afovesaid, Who-
ever LS sgory aliow the *q: o a m’?_( LY :

ke Vi
‘t”a%ﬂ Rni sentencad
i

alony, or is accessory
, hiving ox otherwise

C 8
in the manner presciribed
1

b e GR

i

oy

has not

Eyery acdessory,
the county having retior ,

pithougn the abvassory of;ense was comaitfed on the high
e v wirhoui © W= £ o § ey

~ommitted in ona coumty and
the latter may be tri

i

2
]
EB

A
©

’,J;"BC'

From what they ara
1ing milgdeweano or constructively
ent at The @iac i : either aiding, abst-
tiag 458 :tlm" or f._ ing in its commission are principals

; - tvaror of the felony,

Tbe mileg are

bl

in the COﬁ‘mllCi“lOﬂ. of a mLu,*?!"1‘1‘'A"lA?OZ!:"n how

aver,

ngly participate in the commission of th off&mse are de amOd
4
N

State v, Vicnieve, 128 A, 24

PN ot o

principals,
Prasence is not a necessary element.
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robbad, Tn State

a woman who hm—

Tadat
Loe
o
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1
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the room, was v&?tla? 55 constructivels
FOOMm whpwp cha bl i killed by her fa

32

QJ D‘

prazeat’, he is cu;;
B &R & Lur@xny)u

an aceaessory. ok

B. Proof of alding znd abetting: In State v, Pacube, pres-
ence plus the fo &10mﬂﬁu dircumstances wexe sald to have been
sufficient for a juﬂy Lo coww?cr for a&din? and dD%t*LiG?

4 pavra #1=d afore s

perpaly
sndant and the pefﬂ”ifﬂuUa
while he was out of the room C)"
ation cowming shortly before he w2
f@ﬁmittéd to conslder f :
showing that the LTIQQE faad
=nt his countenance and MQULDVF,Q
C Vo incitemant azi w@l@utaiioﬂ
found indlcaslag ted by provocation and p
could inclie wmanslaug: ad become a priacipal da the

id

Vﬂwﬁpa”ﬂﬁ €
oariment ”2'

o

also uge alding and abetting languags, @.Z.,
v &

Title Laeyy, e word

6859 { ol abetiing,

uting

el )
e a gove

P O

T
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=

snowing if
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June 1, 1973
1 indicates two other tesis for determining
iding and abetting: (1) presence for the purpose
= the knowledge of the oeL“.‘ratof; or {2) actual
ek Pﬁk“'JU““?UP presence and concerted participation in a
‘ g plan, In boun casas is no actuval act of
“g, vather the “hecessary intent must be inferrved
rances’. Meve presence plus agreement become

elemenis,

A. Present for the EU*DOS£70L ajding with PHOﬂ

peipetrab Both Berube and Burbank ciie State
PAL W.G. égég &7 ERE 24 272~2?& as autrhority for

9
4

test but do not eaploy the test themselves.

and in a concerted participation of a _gseneral
To Stace v, Simpson, 276 A.2d 292 (Me. 1972y,

“he perpetrator and others were riding around

h;x ﬂnﬂ decided to "pull a job" at Hider's Store, They
store. The perpetrator went in and the defendant

8T ﬁoﬂ our““‘@3 at one ﬁlm— “U”Plnﬁ his head to conceal his ldf-

ity according to a bystandev-witness. Slwmpson admlttpd ch ha
uaw of the plan but Said e weni along Lo prevenpd

oecuring to the proprietor. The perpatrotor Cook

contradicted him by 5ay!uq that Siu@aon Naver made

discourage him and, further, that .he interprete

remarks while outs ide: “Tet's go, let's go', as

After the holdup, Simpson was followed shortly by th

and all four drove Loqetuef to the shore to dump the

Simpson alleged that he had withdcawn from the common design by

30

leqfing the scenz nd returning to the caw. The Court vesponded:
A parson wam encourages (Berube Lypse encouragemeni plus wovds)
the commission of an unlawFul act cannot escape yesponsibility by
quietly wirhdrvawing from the scene. The 1m‘lugmc@ and effeci of
f1is encouragement continue until he renounces the common purpose
and makes it plain to ot that he has done go and does not
intend to participate further'. At 284, Simple alding and
abatting without talk of conspiracy could have been found,

)

s
Perhavs becauvse a.murder oncurved during pevpetyation of thea.
vobbery, the it had g« Qngaf,grgund,'qiuf“ there .
was evidence of~a ecommon-desicn, This is indicated by the
following: VA pevson who engages with others in the commission
of an wnlawful act is criminally responsible for everything done
by his confederates which follows incidantally in the execution
of the ¢ommon design as one of its probable and patural conse-
quences' . At 294 cit

iting State v. Cunmings,
2d 438 (1967). Such a rule was also appl

-511~

49 Yaw. 522, 423 P,
d to the accomplice
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e yastaurant proprielor was lilled
vy, Coastructive presence
50 Me. 201 (1983) could requlre
pially if there was no proof of
._baik found such incltement but also

shery

1

TRLeTY ¥ Formulated by the woman and her favhew
o do ”w?] ww}q tha DQ%W when Lt was bocn if it was not "normall.
In Duvnig, | defendant did no actual work in preparing or

1 The forzed check, and was not in the voom where the check

alng praparaﬂ, Av1d¢nce did show that he pariicipated in the
plan, enteved into a common agreement to changs €
oplied the cashér.of the check with identification o

stracine it and rhat after the checlk was cashed, he received
the sponils.

Title 1?9 section 341 also defines an accessory begore he

fact as one “counseling, hiving or otherwise procuring’ the

commigasion of a felony. Such a person way, according to this

statute, be punished as a pyinctd ipal. 1If a person causes & cylime
onemiEted LHlngﬂ the an-rfLmﬁntality of an i agani

d.\
=
)

weipal in the cvime al
3, £t

Wil
nresent at rime ond lace of thea
[y saant AT Cne Time and pLale 0DE Lo

- =)

. 323 (1927).

i
constructively pz L
s .. ) Pe

v, Mowey, 126 Tig

B St i 43 A M e

An acCeE50Ly to a felony can be prosect uted without reference
to vhe conviction of the pLiquPwi in tha particular crime, This
provision represents a dis rinct change from the common law .

which autheeized prosscution of an accessory to a felony 0ﬁ17
sifter, or in connect 1on witch, the conviction of the p¥ LRClpd.o

: 139 Ma. 153. Sea State v. Ricker, 29 Me. 84 (1848)
this deviarion from comnmon law, uerDUQh the guiln
of the principal must be shown in the evidence

ff}&wgii This section provides for no difference between prin-
cipals amd accessories; nor does it conialn any disi tinction based
' i ess 0L '

Cov e
fnaﬁ an nccompiicag
znooe conduct the
ovigions of snbse

Onﬂhﬁ”
hm Lfim“
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‘Subsection 2 A relates to cases where the defendant might
use a small child to steal for him. So long as the defendant
~ has the "intent'to deprive' required by the theft law, he is res-
- ponsible for the property taken by the child. Subsection 2 B
reserves the opportunity to have the law outside of this section
malke rules for vicarious liability, The third heading of vicar-
ious liability provided for here is in the case of an accomplice,
defined in subsection 3.

Subsection 3 A creates liability for the commission of an
offense which the actor solicited the commission of, or which he
- agsists in the planning or commission of, provided in both cases
that he had the intent set forth. The liability of conspirators
will be determined by this subsection. Subsection 3 B, like 2 B,
serves to create a blank space which can be filled in by other
provisions of law,

Subsection 4 simply creates a rule for answering the question

of what state of mind is required of an accomplice when the defin-
ition of the offense actually committed by the other person in-
cludes causing a particular result, e.g., the homicide crimes.

Subsection 5 preserves the liability of a female for rape of
another female; of a person who is not the parent of a child for
the failure of the parent to care for the child, etc. In all
such cases, of course, the requirements for liability otherwise
imposed by this section must be met.

In subsection 6 exceptions to the general rules are provided.
The exception for the victim would encompass such cases as the
person who yields to an extortion demand and might be liable for
the extortion as an accomplice. The second exception is closely
related and is designed to provide an exemption to the unmarried
party to a bigamous marriage or to the person who gives the
requested amount to a bribe-taker. Such cases as these might well
result in criminal liability, as a matter of sound policy. It is
the function of this subsection to insure that the policy is made
in regard to each type of eriminal conduct and not as a result of
general rules which might not contemplate all the cases where the
issue might arise. The last part of subsection 6 sets forth the
way that the defendant can avoid 1liability which would otherwise
attach from his conduct.

The final subsection of this section is aimed at assuring
that each defendant is judged solely on the basis of his contri-
bution to the crime. .
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