
TITLE D2 SUBSTANTIVE OFFENSES 

Chapter 21 Offenses of General Applicability 

Section 1~ Conspiracy 

A 

Commission 35 

January 8, 1973 
Sent.. t..o Commission 

January 26, 1973 

1. A person is guilty of conspiracy if, with the intent 

that conduct be performed which, in fact, would constitute a crime 

or crimes, he agrees with one or more others to engage in or cause 

the performance of such conduct. 

2. If a person knows that one with whom he agrees has agreed 

or will agree with a third person to effect the same objective, he 

shall be deemed to have agreed with the third person, whether or . 

not he knows the identity of the third person. 

3. A person who conspires to commit more than one crime is 

guilty of only one conspiracy if the crimes are the object of the 
I 

same agreement or continuous conspiratorial relationship. 

4. No person may be convict:ed of conspiracy to commit a crime 

unless it is alleged and proved that he, or one with whom he con­

spired, took a substantial step toward commission of the crime. A 

substantial step is any conduct which, under the circumstances in 

which it occurs, is strongly corr:Jborative of the firmn2ss of the 

actor's intent to complete commission of the crime; provided that 

speech alone may not constitute a substantial step. 
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Commission 36 

' January 8, 1973 

5. Accomplice liability for offenses committed in furtherance 

of the conspiracy is to be determined by the provisions of 

section of chapter • -----
6. For the purpose of determining the period of limitations 

under section 8 of chapter 11. 

.A. A conspiracy shall be deemed to continue until the 

/ 

criminal conduct which is its object is performed, or the agreement 

that it be performed is frustrated or is abandoned by the defendant 

and by those with whom he conspired. For purposes of this subsec­

tion, the object of the conspiracy included escape from the scene 

of the crime, distribution of the fruits of the crime, and measur~s, 

other than silence, for concealing the commission of the crime or 

the identity of its perpetrators. 

B. If a person abandons the agreement, the conspiracy 

terminates as to him only when: (i) he informs a law enforcement 

officer of the existence of the cons•piracy and of his participation 

therein; or (ii) he advlses those with whom he conspired of his 

abandonment. The defendant shall prove his conduct under (ii) by 

a preponderance of the evidence. 

7o It is no defense to pr~secution under this section that 

the person with whom the defendant is alleged to have conspired 

·has been acquitted, has not been prosecuted or convicted, has been 

convicted of a different offense, or is immune from or otherwise 

not subject to prosecution. 
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January 8, 1973 

8. It is a defense to prosecution under this section that, 

had the objective of the conspiracy been achieved, the defendant 

would have been immune from liability under the law defining the 

offense, or as an accomplice under section 

chapter 

----- of 

9. Conspiracy is an offense classified as one grade less 

serious than the classification of the most serious crime which 

is its object, except that a conspiracy to commit a class D crime 

is a class D crime. 

-Approved 1-5-73. With amendments to subsection 4 to clarify 
(1) that whether conduct constitutes a substantial step is to 
be determined under all the circumstances; and (2) that speech 
cannot, by itself, constitute a substantial step. 
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A 

Commission 45 

January 8, 1973 
Sent to Commission 

TITLE D2. SUBSTANTIVE OFFENSES January 26, 1973 

Chapter 22 Offenses Against the Person 

Section 3. Promoting Criminal Homicide 

1. 'A person is guilty of promoting criminal homicide, a 

class A Crime, if, acting alone or with one or more other persons 
. 

in the commission of, or an attempt to commit, or immediate flight 

after committing, or attempting to commit [any class A crime, or 

escape] he or another participant causes the death of a person and 

such death is a natural and probable consequence of such commission, 

attempt or flight. 

2. It is an affirmative defense to prosecution under this 

section that the defendant: 

A. did not commit the homicidal act or in any way solicit, 

command, induce, procure, counsel or aid the commission thereof; and 

Bo was not armed with a firearm, destructive device, 

dangerous weapon, or other weapon which under the circumstances 

indicated a readiness to inflict serious bodily injury; and 

C. reasonably believed that no other participant was 

armed with such a weapon; and 

D. reasonably believed that no other participant intended 

to engage in conduct likely to r~sult in death or serious bodily 

injury. 

I 

I 
I 

~_2roved 1-5-730 
: 
I 

With insertion of last 15 words in subsection 1. 
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TITLE D2 SUBSTANTIVE OFFENSES 

Chapter 22 Offenses Against the Person 

Section 6: Causing or Aiding Suicide 

A person is guilty of causing or aiding suicide if he 

intentionally aids or solicits another to commit suicide, and 

the other commits or attempts suicide. Causing or aiding suicide 

is a class D crime. 

Approved 1-5-73~ 



A 

Connnission 49 

January 8, 1973 

TITLE D2 SUBSTANTIVE OFFENSES 

Chapter 22 Offenses Against the Person 

-Section 7. Assault 

A person is guilty of assault, a class D crime, if he inten­

tionally, knowingly, or recklessly causes bodily injury or offen­

sive physical contact to another. 

~pproved 1-5-73. 
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TITLE D2 SUBSTANTIVE OFFENSES 

Chapter 22 Offenses Against the Person 

Section 8. Aggravated Assault 

A 

Connnission 50 

January 8, 1973 

A person is guilty of aggravated assault, a class B crime, 

if he intentionally, knowingly, or recklessly causes: 

1. serious bod~ly injury to another; or 

2. bodily injury to another by means of a deadly weapon; or 

3. bodily injury to another under circumstances manifesting 

extreme indifference to the value of human life. 

Approved 1-5-73. 
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TITLE D2 SUBSTANTIVE OFFENSES 

Chapter 22 Offenses Against the Person 

Section 9; Criminal Threatening 

A 

Commission 51 

January 8, 1973 

A person is guilty of criminal threatening, a class D crime, 

if he intentionally or knowingly places another person in fear 

of imminent bodily injury. 

Approved 1-5-73. 
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Commission 24 

December 1, 1972 
Sent to Commission 
January 26, 1973 

TITLE Dl GENERAL PROVISIONS 

Chapter 11 Preliminary 

Section 1. Title: Effective Date: Severability 

1. Title 17 of the Revised Statutes Annotated shall be 

known, and may be cited as the Maine Criminal Code. 

2. This Code shall become effective January 1, 1976, and 

it shall apply only to offenses committed subsequent to its 

effective date. Prosecution for offenses committed prior to the 

effective date shall be governed by the prior law which is con­

tinued in effect for that purpose as if this Code were not in force; 

provided, however, that in any such prosecution the court may~ with 

the consent of the defendant, impose sentence under the provisions 

of the Code. For purposes of this section, an offense was committed 

subsequent to the effective date if all of the elements of the 

offense occurred on or after that date; an offense was not 

committed subsequent to the effective date if any element thereof 

occurred prior to that date. 

3. If any provision or clause of this Code or application 

thereof to any person or ciicumstances is held invalid, such 

invalidity shall not affect oth~r provisions or applications of 

the Code which can be given effect without the .invalid provision 

or application, and to this end the provisions of this Code are 

declared to be severable. 

Approved 1-18-73. 
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December 1, 1972 

T~TLE Dl GENERAL PROVISIONS 

Chapter 11 Preliminary 

Section 2. All Crimes Defined by Statute:· Civil Actions 

l. No conduct constitutes a crime unless it is prohibited 

by this 'code, or by any statute or private act outside this Code, 

including any rule or regulation authorized by and lawfully 

adopted under a statute. 

2. This Code does not bar, suspend, or otherwise affect 

any right or liability for damages, penalty, forfeiture or other 

remedy authorized by law to be recovered or enforced in a civil 

action, regardless of whether the conduct involved in such civil 

action constitutes an offense defined in this Code. 

Approved 1-18-73. 
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TITLE Dl GENERAL PROVISIONS 

Chapter 11 Preliminary 

Section 3. Classification of Crimes: civil Violations 

1.- A crime is conduct which is prohibited by this code, or by 

any statute or private act outside this Code, including any rule 

or regulation authorized by and lawfully adopted under a statute, 

provided that the penalty for violation of such a statute, rule 

or regulation includes a term of imprisonment. A civil violation 

is conduct which is prohibited by any statute, private act, or 

ordinance outside this Code, including any rule or regulation 

authorized by and lawfully adopted under such a statute, act or 

ordinance which provides as a penalty for engaging in such con­

duct a fine, forfeiture, penalty or other sanction that does not 

include a term of imprisonment. Civil violations are enforceable 

by the Attorney General, his representative or any other appro­

priate public official, in a civil action to recover the amount 

of the penalty or to secure the forfeiture. 

2. Crimes are classified as class A, B, C, or D crimes by 

this Code or by a statute outside of the Code which defines a 

crime. 

1 
Approved 1-18-73. 
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TITLE Dl GENERAL PROVISIONS 

Chapter 11 Preliminary 

Section 4. Proof: Affirmative Defenses 

A 

Cormnission 27 

January ·19, 1973· 

1. No person may be convicted of· a crime unless each element 

of the crime is proved beyond a reasonable doubt. "Element of 

the crime" means: (a) the forbidden conduct; (b) the attendant 

circumstances specified in the definition and classification of 

the crime; (c) the required culpability; (d) any required result. 

The existence of jurisdiction must also be _p:i;-oved beyQQd -a reason- .. 
- • • • -- -~~-- - - - - ---:.-- - ----- • - ----

able doubt. Venue may be proved by a preponderance of the evidence. 

The court shall decide both jurisdiction and venue. 

2. Subsection 1 does not require negating a defense 

A. by allegation in the indictment or information, or 

B. by proof at trial, unless the issue is in the case 

as a result of evidence admitted at the trial which is sufficient 

to raise a reasonable doubt on the issue. 

3. Subsection 1 does not apply to any defense which the 

statute explicitly designates as an "affirmative defense." 

Defenses so designated must be proved by the defendant by a pre­

ponderance of the evidence. 

Approved 1-18-73 as amended in subsection 1 to require proof 

beyond a reasonable doubt of jurisdiction, and to have the Juris­

diction and venue questions decided by the court. 
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Commission 28 

December 1, 1972 

TITLE Dl GENERAL PROVISIONS 

Chapter 11 Preliminary 

Section 5. Application to Crimes Outside.the Code 

The provisions of this Title are applicable to crimes 

defined outside this Code, unless the context of the statute 

clearly requires otherwise. 

··-
- ~--•c=--. -·-- • -~ .... --~-- _,.__ -- -..- - ,•· - -- """"' 

~-:-_:::2~2:~-c= •• ;-·:c'--:---·---:::~ ~~~_:__ --. -~ 
- --~~-:-- :..·--7_.:-;--0

~~-- - - : -~;. ~:::::::;~--cc-;.-_:_·c=·~~-: ----~~~--~• -~: • __ -
- _:_....:--~ -~-;;:-~~~-- ---=c- - - • • ..: _:_---=-~ --~- _:_ • ·------· • ··- -

·----- ~ - ----------. __ • ·-~~--0 .--~:~-~--?l-~-~-~~~.-~~~-~-----.._ 
_. ___ --- - -·· - - •--

Approved 1-18-73. 
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TITLE Dl GENERAL PROVISIONS 

Chapter 11 Preliminary 

Section 6. Impeachment by Evidence of Conviction of Crime 

1. _For the purpose of attaching the credibility of a witness 

testifying in a criminal trial, evidence that he has been convicted 

of a crime is admissible only if the crime involved acts of deceit, 

fraud, cheating, stealing or other acts reflecting advers~ly on 

his honesty and integrity, unless the judge determines that the 

probative value of the evidence of the crime is substantially 

outweighed by the danger of unfair prejudice. In making such a 

determination, account shall be taken of the amount of time that 

has elapsed since the conviction and the legitimate interest of 

the witness in maintaining privacy concerning his past. 

2. Evidence of a conviction is not admissible under this 

section if: 

A. the conviction has been the subject of a pardon, 

annulment, or other equivalent procedure, and 

B. the procedure under which the same was granted or 

issued required a substantial showing of rehabilitation 

or was based on innocence. 

3. Evidence of an adjudic'ation as a juvenile delinquent is 

not admissible under this section. 

4. The conviction admissible under this section may be shown 

by cross-examination of the witness sought to be impeached, or by 

documentary evidence of the conviction. Such documentary evidence 

i.s presumed to be of the conviction of the witness if the names 

of the witness and of the person to whom the evidence of conviction 

refers are identical. 
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December 1, 1972 

5. Upon the request of the defendant, the state shall 

furnish him such evidence of prior conviction of witnesses or pros.:.. 

pective witnesses as is in its possession, custody, or control, 

or shall make reasonable efforts to obtain any such evidence. 

Upon the request of the state, the defendant shall furnish a 

list of prospective witnesses, but need not indicate whether 

he himself intends to testify. 

6. The trial of issues arising under this section relating 

to the admissibility, for impeachment, of evidence of prior con­

victions shall be determined by the court and shall be conducted 

out of the hearing of the jury. 

T·abled 1-18-73. 
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December 1, 1972 

TITLE Dl GENERAL PROVISIONS 

Chapter 11 Preliminary 

pection 7. Territorial Applicability 

1. Except as otherwise provided in this section, a person 

may be.convicted under the laws of this state for any offense 

committed by his own conduct or by the conduct of another for 

which he is legally accountable only if: 

A. either the conduct which is an element of the 

offense or the result which is such an element occurs 

within this state; or 

~; ·conduct occri±ing ~utslde this state ~onst{tutes 

an attempt to conimi t an offense· under the laws _of 

this state and the intent is that the offense take 

place within this state; or 

c. conduct occurring outside this state would consti­

tute a criminal conspiracy under the laws of this state, 

and an overt act in furtherance of the conspiracy 

occurs within this state, and the object of the con­

spiracy is that an offense take place within this 

state; or 

D. conduct occurring within this state would consti­

tute complicity in the commission of, or an attempt, 

solicitation or conspiracy to commit an offense in 

another jurisdiction which is also an offense under 

the law of this state; or 

E. the offense consists of the omission to perform a 

duty imposed on a person by the law of this state, re­

gardless of where that person is when the omission 

occurs; or 
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F. the offense is based on a statute of this state 

which expressly prohibits conduct outside the state, 

when the actor knows or should.know that his conduct 

affects an interest of the state protected by that 

statute; or 

G. jurisdiction is otherwise provided by law. 

2. Subsection lA does not apply if: . 

3. 

A. causing a particular result or danger of causing 

that result is an element and the result occurs or is 
. . . - . 

designed or likely to occur only in another jurisdiction 

where the conduct charged would not constitute an 1: 

offense-; or 

B. causing a particular result is an element of an 

offense and the result is caused by conduct occurring 

outside the state which would not constitute an offense 

if the result had occurred there. 

When the offense is homicide, a person may be convicted 

under the laws of this state if either the death of the victim 

or the bodily impact causing death occurred within the state. 

If the body of a homicide victim is found within this state, it 

is presumed that such death or impact occurred within the state. 

4. As used in this section, 11 statell means the land and 

water, and the air space above such land and water, with respect 

to which the state of Maine has legislative jurisdiction. 

Approved 1-18-73. 
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January 19, 1973 

TITLE Dl GENERAL PROVISIONS 

Chapter 11 Preliminary 

Section 8. Statute of Limitations 

1. • It is a defense that prosecution was commenced after the 

expiration of the applicable period of limitations provided in this 

section; provided, however, that a prosecution for aggravated murder 

or murder may be commenced at any time. 

2. Prosecutions for offenses other than murder are subject 

to the following periods of limitations: 

A. a prosecution for a class A or class B crime must be 

commenced within six years after it is committed; 

B. a prosecution for a class C or class D crime must be 

commenced within two years after it is committed, 

3. The periods of limitations shall not run: 

A. during any time when the accused is absent from the 

state, but in no event shall this provision extend the period of 

limitation otherwise applicable by more than five years; or 

B. during any time when a prosecution against the accused 

for the same offense based on the same conduct is pending in this 

state. 

I 
i 4. If a timely complaint or indictment is dismissed for any 

error, defect, insufficiency or irregularity, a new prosecution 
I 

i 

for ,the same offense based on the same conduct may be commenced 
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January 19, 1973 

within six months after the dismissal, or during the next session 

of the grand jury, whichever occurs later, even though the period 

of limitations has expired at the time of such dismissal or will 

expire within such period of time. 

5. If the period of limitation has expired, a prosecution 

may nevertheless be connnenced for: 

A. any offense based upon breach of fiduciary obligation, 

within one year after discovery of the offense by an aggrieved 

party or by a person who has a legal duty to represent an aggrieved 

party, and who is himself not a party to the offense, whichever 

occurs first; or 

B. any offense based upon official misconduct by a 

public servant, at any time when such person is in public office 

or employment or within two years thereafter. 

C. This subsection shall in no event extend the limita­

tion period otherwise applicable by more than five years. 

6. For purposes of this section: 

A. an offense is committed when every element thereof 

has occurred, or if the offense consists of a continuing course 

of conduct, at the time when the course of conduct or the defend­

dant's complicity therein is terminated; and 
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January 19, 1973 

B. a prosecution is commenced when a complaint is made 

or an indictment is returned, whichever first occurs. 

7. The defense established by this section shall not bar a 

conviction of an offense included in the offense charged, notwith­

standing.that the period of limitation has expired for the included 

offense, if as to the offense charged the period of limitation has 

not expired o-r"·there is no such period, and there is evidence 

which would sustain a conviction for the offense charged. 

Approved 1 ... 1g..;73 with amendments (1) to subsection 2 so as to 

have class A and B crimes governed by a six year period and 

class C and D crimes subject to a two year period; and (2) to 

subsection 4 to have the ~pplicable period be the longer of 

either six months or the next grand jury session, 
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TITLE D2 SUBSTANTIVE OFFENSES 

A 

Connnission 37 

January 19, 1973 
Sent to Commission 
January 26, 1973 

Chapter 21 Offenses of General Applicability 

Section 2. Attempt 

1 . .k person is guilty of criminal attempt if, acting with the 

kind of culpability required for the connnission of a crime, and 

with the intent to complete the connnission of the crime, he engages 

in conduct which, in fact, constitutes a substantial step toward 

its connnission. A substantial step is any ~onduct which goes 

beyond mere preparation and is strongly corroborative of the firm­

ness of the actor's intent to complete the connnission of the crime. 

2. It is no defense to a prosecution under this section that 

it was impossible to connnit the crime which the defendant attempted, 

provided that it would have been connnitted had the factual and 

legal attendant circumstances specified in the definition of the 

crime been as the defendant believed them to be . 
. 

3. A person who engages in conduct intending to aid another 

to connnit a crime is guilty of criminal attempt if the conduct 

would establish his complicity under section __ of chapter __ 

were the crime connnitted by the other person, even if the other per­

son is not guilty of committing or attempting the crime . 

4. Criminal attempt is an offense classified as one grade less 

serious than the classification of the offense attempted, except 

that•an attempt to connnit a class D crime is a class D crime, and 

I and an attempt to connnit aggravated murder or murder is a class A 

criml. Approved 1-18-73. 
- J1 l+-
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TITLE D2 SUBSTANTIVE OFFENSES 

Chapter 21 Offenses of General Applicability 

Section 3. Solicitation 

1. A person is guilty of solicitation if he commands or 

attempts to induce another person to commit a particular class A 

or class B crime, whether as principal or accomplice, with the 

intent to cause the imminent commission of the crime, and under 

circumstances which the actor knows make it very likely that the 

crime will take place. 

2. It is a defense to prosecution under this section that, 

if the criminal object were achieved, the defendant would not be 

guilty of a crime under the law defining the offense or as an 

accomplice under section __ of chapter 

3. It is no defense to a prosecution under this section that 

the person solicited could not be guilty of the offense because of 
. 

lack of responsibility of culpability, or other incapacity or 

defense. 

4. Solicitation is an offense classified as one grade less 

serious than the classification of the crime solicited, except 

' that solicitation to commit aggravated murder or murder is a class 
I 

A crime. 

Approved 1-18-73 with amendments to §l deleting word "request" 

and tewording of last 14 words. In §4, rewording of last 9 words. 
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'.:i;'JT1-,l~ __ p2 SU~§_]:'AN'I'IVE CWI•'E~1El_~,~ 

Chapter 21 Offenses of Gene1~al_J1.pplicaabili ty 

Section 4. Facil.itation 

1. A person is guilty of facilitation if he knowingly 

provides substantial assistance to a person intending to com:mit 

a class A or class B crime, and that person, in f[1ct, conuni ts 

the crime conternpl.ated, or a like or related clai"s A or class 

crime, employing the assistance so provided. The ready lawful 

availability from others of the goods or services provided by 

B 

the defendant is a factor to be considered in determining whether 

or not his 2ssistance was substantial. This section does not 

apply to a person who is either expressly or by ~nplication 

made not accountable by the statute defining the crime facilit­

ated or related statutes. 

2. It is no defense to a prosecution under this section 

that the person whose conduct the defendant facilitated has not 

been prosecuted for or convicted of any offense based upon the 

conduct in question, or has been convicted of a different 

offense or class or· dr-oqree of offense, or has an inmmni'cy to 

prosecution or conviction or has been acquitted. 

3. Facilitation of a class A crime is a class B crime. 

All other facili.tation is a class D crime. 

Delc!ted 1-18-73. 
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TITLE D2 SUBSTANTIVE OFFENSES 

A 

Cmmnission 40 

January 19, 1973 

Chapter 21 Offenses of General Applicability 

Section 5. General Provisions RPgarding Chapter 21 

1. It shall not be an offense to conspire to connnit, or to 

attempt, solicit, or facilitate any offense set forth in this 

chapter. 

2. There is an affirmative defense of renunciation in the 

following circumstances: 

A. In a prosecution for attempt under section 2, it is 

an affirmative defense that, under circumstances manifesting a 

voluntary and complete renunciation of h~s criminal intent, the 

defendant avoided the commission of the crime attempted by abandon­

ing his criminal effort and, if mere abandonment was insufficient 

to accomplish such avoidance, by taking further and affirmative 

steps which prevented the commission thereof. 

B. In a prosecution for solicitation under section 3, 

or for conspiracy under section 1, it is an affirmative defense that, 

under circumstances manifesting a voluntary and complete renuncia­

tion of his criminal intent, the defendant prevented the commission 

of the crime solicited or of the crime or crimes contemplated by 

the conspiracy, as the case may be. 
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C. A renuncia·t"ion is not "voluntary and complete" within 

the meaning of this section if it is motivat.ed in whole or in part 

by (i.) a belief that a circumstance exists which increases the 

probability of detection or apprehension of the defendant or 

another participant in the criminal operation, or- which makes more 

difficult the consummation of the crime, or (ii) a decision to . 

postpone the criminal conduct untif-anoth2r time or to substitute 

another victim or another but .similar objective. 

Approved 1-18-73 with deletion of subsection dealing with 

Facilitationo 

\ 
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February 1 , 197 3 meeting 

Sent to Commission 

TITLE D3 THE SENTENCING SYS1~fary 26 , 1973 

Chapter 36 Release from Institutions and Cormn_:1ni ty S"L~}~e~v!.? ~2E~. 

Section 1. Persons Elig\?le for Re!ease: ------·-----~ 
Criteria 

lo Except in those cases in ,~ich the Department is required 

to release convicted persons from institutions pursuant to section 7 

of chapter 34, all eligibility for release from an institution is 

governed by this section. 

2. All persons commi.ttecl to the Department punru&nt to 

ch2.pter 3L~ are eligible at: any time for release from an instituti::.m 

in which they nwy have been placed: except that in the case:: of a 

person convicted of aggravated murder or murder) release sh0-ll not 

take place prior to the expiration of the minimum term specified 

in a sentence of cormnitment which require.s that S<.lch minimum bE: 

served in a penal institution. 

3. The State Parole Board shall determine, pursuant to the 

proc.0dures set forth in section 3, whether a p::~rson ,,;,ho is eligible 

for release shall be released as follows: 

A. In the::~ case of persons whof, e maxi-mum s0nt.:cnce is 

rnor e than one. year, BHt •·P:fi..t~-- more than three ye~rrs ~ the de t0rminat i:m. 

shall be mack at th,::~ end of the first: year and a-t;.t:he en 
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Bo In the case of a person whose maximum sentence is more 

than three years, the determination shall be made at the end of the 

first year, and annually thereafter. 

C. In the case of any person confined in an institution 

as a result of a revocation decision authorized by section 7, the 

determination shall be made one year from the time he entered the 

institution as a result of such a decision, and annually thereafter. 

D. The Department may, by regulation, provide for deter­

minations for release to be made at additional times, such as upon 

the recommendation of the person in charge of the institution in 

which the convicted person is confined. 

4. The State Parole Board shall grant a release to a person 

whose case is before it for determination according to the schedule 

set forth in this section unless: 

A. there is an undue risk that the person would cornrnit 

another crime during the period of community supervision; or 

B. his continued correctional treatment in an institution 

would substantially enhance his capacity to lead a law-abiding life 

when released at a later date; or 

Co his release at that time would seriously diminish the 

gravity of his crime~ 

-325-



Sub A 3 

January 2, 1973 

CO:MMENT 

Source: The first two subsections follow from the provisions on 
sentencing which give the Department discretion to incarcerate or 
release, except when a person has been sentenced for aggravated 
murder or murder, and the sentence requires that a minimum period 
be served in an institution. Subsection 3 follows as a procedural 
constraint on the Department's discretion granted in the sentencing 
laws. Subsection L~ is based on the Illinois Unified Code of 
Corrections §1003-3-5 (c). 

Current Maine Law: MSA Title 3q. §1672 provides that persons at the 
Maine State Prison and the Women's Correctional Center are eligible 
for a hearing before the parole board at the expiration of their 
minimum tennless "good time" (7 days per month, plus tT;170 more days 
for selected prisoners), if they have been sentenced under a minimum­
maximum sentence. Prisoners at these institutions who have been 
convicted of certain sex offenses are eligible at the expiration of 
one half of their sentences, less deductions for good time. Corn.de .. 
ted m1r 2rers are eligible at the expiration of 15 years, less good 
time. A recently (1966) enacted amendment to section 1672 provides 
further that when a person has been sentenced to a minimum term of 
15 years or more, he is eligible to come to the board at the expir­
ation of 15 years less the good time deductions. 

Prisoners at the Men's Correctional Center and the Women's Correc­
tional Center are eligible for a hearing when it appears to the 
su.perintendent that they have reformed (section 16 73 and 16 74), 

The above statutes serve to define the period of a sentence when 
the parole board may .!_1.0t release a prisoner. Following that 
period, the board may, pursuant to section 1671, release the 
inmate. It has often been repeated that release by the board 

11 is not a matter of right but one of grace and privilege." 
Hartley v. State, 249 A.2d 38, 40 (Me. 1969). There are no 
statutory provisions to control the board's exercise of discretion 
in making the release decision. It has been noted by the Supreme 
.Judicial Court, however, that: nThe purpose of releasing an.inmate 
of a penal institution t:o parole is to give him an opportunity to 
make good on the outside. The release to parole is a discretionary 
matter with the Board in the light of the inmate's conduct while 
confined and the considered probability of his complying, out of 
confinement, with the conditions of parole fixed by the Board," 
Collins v. State, 161 Me. 445, 451 (1965). 
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The Draft: Subsections one and two serve to affirm that the 
provisions of this chapter are consistent with the provisions 
governing sentences. 

Subsection 3 provides for a periodic review of eligible prisoners 
by the parole board, while giving discretion to review the release 
question more often if the Department chooses to provide for more 
frequent reviews. The statute, therefore, establishes only the 
minimum frequency with which a prisoner must be reviewed by the 
Board. 

Subsection 4 undertakes to set out the most significant factors 
in the release decisiono While the board has broad discretion to 
determine the presence or absence of these factors, it is an 
appropriate legislative decision to declare that eligible persons 
must be released if no good is to be achieved by their continued 
imprisonment. In this sense, subsection four is a declaration of 
the need for continued imprisonment. 
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Sent to ConmLi.ssion 
January 26, 1973. 

TITLE D3 THE SENTENCING SYSTEM --------

gh_apter 36. l_l~J~_ase from Inst.b.!~utions and Community Supervision 

S~.on _2o Pr~.12aration for Release ~etermination 

1. Within 60 days of when a person becomes eligible for re­

lease under section 1, he shall be requested by the Parole Board 

to prepare a plan setting forth·,the manner of life he intends to 

lead if released, including such specific information as where and 

with whom he will reside and what occupation or employment he will 

follow, together with such other information as he considers rele­

vant to the criteria set forth in subsection 4 of section 1, a copy 

of which shall be furnished hi.mat the time the request for a plan 

is made. 

2. In the course of preparing such a release plan, the person 

may request that he be temporarily released from the institution 

for a period of up to seven days in order to make contacts for 

employment, to secure a residence, or to acquire other information 

or advice necessary for the plan. Such a request shall be forwarded 

to the Bureau of Corrections via the person in. charge of th~ insti­

tution from which the request erninates, together with the recorrrrnenda·· 

ti.on of such person in charge concerning whether it should be granted. 

The Bureau may, in its discretion, grant or deny the request. 

Whether the request is granted or denied, the Bureau shall render 

such aid as it considers to be reasonable t:o the person preparing 

the plan, -32c3-
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TITLE D3 THE SENTENCING SYSTEM 

Chapter_ 36. Release from Institutions and Community Supervision 

Section 3 o __ I-.__'elease Hearing_El. 

lo -The Board of Parole shall meet at such times and places 

as are necessary to make the determinations required by this chapter. 

2. The person whose release is being considered shall be given 

the opportunity to appear personally at a hearing before the Board) 

to present his plan and to examine, a reasonable time prior to the 

time his case will be determined, the material being considered by 

the Board pursuant to subsection 3, subject to the restrictions of 

subsection 3C. 

3. The Department shall cause to be furnished to the Board of 

Parole: 

A. a report by the institutional staff, relating to the 

person's adjustment to authority, and including any staff recornmen~ 

dations as to the release determination; 

B. all official reports of his prior delinquency or 

criminal record, including reports and records of earlier probation 

and parole or community supervision experiences, if any; 

C. a copy of any presentence evaluation or presentence 

investi.gat:Lon report which ·was submitted to the court which sentenced 

the offender. Confidential sources of information in such reports 
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may be excluded by the Board prior to its disclosure. 

Do 5:-eports of any physical and mental examinations; 

E 0 any other relevant information as may be available. 

4. The Board shall render its decision within a reasonable 

time after the hearing and shall state the basis therefor, both in 

the records of the Board and in written notice to the person in 

\vhose case it has actedo In its decision, the Board shall either 

set the person's release date or inform him of the date when the 

Board will next consider his case. 
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COMMENT 

Source: Portions of this section are derived from the proposed 
Massachusetts Criminal Code chapter 264- § 28, the Illinois Unified 
Code of Carree tions § § 1003-3-4 and 1003 .. 3 ... 5, and the Committee 
Print of the proposed federal code §3-12F3(c),(d). 

Current Maine Law: There are no similar requirements now in the 
Maine statutes. 

J .. ~~J2Ec.1Jt_: This section further implements the poltcy of insuring 
that all relevant information is before the Board, and the pG1icj 
of inmate participation in the parole decisionc A significant sort 
of participation is provided by making available to the prisoner 
all of the material which the Board will be considering, subject to 
a continuation of the restriction on disclosing sources of confiden­
tial information contained in the presentence report as is imposed 
by Rule 32(c)(2) of the Maine Rules of Criminal Procedure. 

-331-



Section 4. 

Sub A 9 

January 2, 1973 

TITLE D3 THE SENTENCING SYSTEM 

Release from Institutions and Co!11TI1unity Supe.1:·vision 

Conditions of Release 

lo· If the Board of Parole decides to release a person, it 

shall require as a condition of the release that he refrain from 

engaging in criminal conduct. The Board may also require that he 

conform to any of the following conditions: 

A. support his dependents; 

B. devote himself to an approved employment or occupation 

and to notify his parole officer of any change therein; 

C. remain within fixed geographic limits unless granted 

1vritten permission to leave such limits; 

D. report, as directed, upon his release to his parole 

officer at such intervals as may be required, answer all reasonable 

inquiries by the parole officer, and permit the officer to visit him 

at reasonable times at his home or else·where; 

E. reside at any fixed place and notify his parole officer 

of any change in his address; 

F ~ attend or reside in a facility established .for the 

instruction, recreation, treatment or residence of persons released 

from institutions, on probation, or otherwise under community super-

vision of the. Department; 
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G. refrain from possessing a firearm or other dangerous 

weapon; 

H. make restitution as provided in chapter 32, section 3, 

subsection 2G; 

I. refrain from associating with persons known to him to 

be engaged in criminal activities or, without permission of his 

parole officer, with persons known to him to have been convicted 

of a crime; 

J. to undergo available medical or psychiatric treatment 

as provided in chapter 32, section 3, subsection 2C. Failure to 

comply with this condition shall be considered only as a violation 

of a condition of release, and shall not) in itself, authorize in­

voluntary treatment or hospitalization; 

K. refrain from drug abuse and excessive use of alc~hol; 

Lo comply with any other condition or conditions deemed 

by the Board to be reasonably related to the rehabilitation of the 

person or the public safety. 

2. Before being released, the person shall be provided with a 

written statement of the conditions of his release, and shall sign 

a statement agreeing to such co□ ditionsa 

3a Upon written notice to the person under supervision, the 

Board may modify the conditions of release. 
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COMMENT 

Source: A similar listing of conditions· which may be attached to 
the release are found in virtually all the extant and proposed 
:r:ecodifications. 

Current Maine Law: The law now permits the Parole Board to make 
parole subj.ect to "special conditions", Still v. State 256 A. 2d 
670 (Me. 1969), but it nowhere undertakes to describe what the 
possible conditions might be. It appears also that the Parol~ 
Board may modify the conditions of parole so long as this does 
not serve to increase the sentence. Still v. State, supra at p. 673. 

Tl-~.~--1_2r~Jt: This section undertakes to identify the conditions which 
have a high potential contribution to the integration of the pris­
oner into a law-abiding life. The Board is also empowered to impose 
other conditions not specified, but which it considers to be reason­
ably related to the same end. 

Although the circumstances under which the prisoner agrees to the 
conditions hardly amount to a meeting of the minds as would be 
required under contract law to create a binding obligation, the 
agre.ement here may serve the purpose of prisoner participatj_on, 
especially after he has submitted his plan and discussed it with 
the Board. 
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TITLE D3 THE SENTENCING SYSTEM 

Chapt:=_:r 36. Rel~ase from_ I_nstituti_ons_ and Cmmnunity Supervision 

Sect io i_1._5_o __ P_er i o d of C ormnun i t_y_Su1~ e rvi s ion 

L In any case in which the sentence contains a minimum term, 

the period of community supervision may not be terminated prior to 

the expiration of such term. It may be terminated by the Department 

at any time following the expiration of such minimum" 

2. Wben there is no minimum t:e1.7n contained. in a sentence, the 

period of cmmnunity supervision may be terminated by the Department 

at any time. 

3. Unless sooner terminated, the period of c01mmnity super·~ 

vision automatically terminates upon the expiration of the maximum 

period specified in the sentence. Whenever the Department termin2tes 

the period of community supervision, such termination shall have 

the effect of sat:Ls fying the maximum tenn specified in the sentence. 

4. Upon the ten11ination of the period of supervision, the 

Department shall furnish the person a certificate of discharge 

which shall include a statement t:hat the sentence has been satisfied, 
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COMMENT 

Source: Virtually all of the recodifi.cations have a provision 

describing the parole period and how it is te=minated. 

Current Maine Law: Discharge from parole is presently controlled 
by Title 34, sections 1677 and 1678 ,r.:rhich provide that: 

Any parolee who faithfully performs all the conditions 
of parole and completes his sentence is entitled to a 
certificate of discharge to be issued by the warden or 
superintendent of the institution to which he was com·­
mitted. 1677 
Whenever it appears to the Board that a person on parole 
is no longer in need of supervision, it may order the 
superintendent or ·warden of the institution from which 
he was released to issue him a certificate of dischar3e, 
except that in the case of persons serving a life sen­
tence who may not be disch&rged from parole in less than 
10 years after release on parole. 1678 

I_b~.r0:f1=_: This section b·.d.ngs together other parts of the sen•­
tencing system whicl-1 relate to the length of sentence and the 
effect of a Department decision to terminate supervisio □ on the 
unexpired part of a sentence. Although the responsibility for 
issuing certificates of discharge is placed in the Department, 
this can be delegated to persons in charge of institutions, as is 
the present law. 
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TITLE D3 THE SENTENCING SYSTEM 

Chapter 3_6_. __ R_e_l_e_'.ase_~ from Institutions and Communi_!::_y Supervision 

Section 6. Preliminary Hearing on .Y}~ __ C?_}.at~C?i~.~~-g_g.onditions of 
Release 

L If a parole of fie er has probab lr"~ cause to believe that a 

person under his supervision has violated a condition of his re­

lease, he may issue a notice to such person to appear before the 

Di.strict Supervisor for a preliminary hearing to deterrnitte whether 

such probable cause i.n fact exists. If the alleged violation con·· 

stitutes the commission of a new crime, the parole officer may 

connnunicate the basis for his belief that there is probable cause 

that the person under supervision has committed a crime to any law 

enforcement officer ·who may, in his discretion, thereupon arrest 

such person. The parole officer shall forthwith provide the 

arrested person with a written notice of a preliminary hearing 

before the District Supervisor to determine whether there is 

probable cause to believe that he has committed the new crime. 

2. The preliminary hearing shall be held within forty eight 

hours if a person under supervision has been arrested, and as 'soon 

as practicable if he has not. It shall be held as near to the place 

where the violation is alleged to have taken place as is reasonable 

under the circurnstanceso The summons and written notice provided 

for in subsection 1 shall name the place and time of the preliminary 
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hearing, state the conduct alleged to constitute the violation, and 

inform the person of his rights under this section. In no case 

shall there be a waiver of the right to a preliminary hearing. 

3. At the preliminary hearing the person alleged to have 

violated a condition of his release has the right to confront and 

cross-examine persons who have information to give against him, 

to present evidence on his own behalf, and to remain silent. If 

the District Supervisor determines on the basis of the evidence 

before him that there is not probable cause to believe that a 

condition of release has bean violated, h2 shall terminate the 

proceedings and order the person under supervision forthwith 

released from any detention he may then be in. In such a case, 

no further proceedings to revoke the release may be brought. If 

he determines that there is such prob ab le cause, he shall pJ~epare 

a written statement summarizing the evidence that was brought before 

him) and particularly describing that ·which supports the be.lief 

that there is probable cause. The person under supervision shall 

be 1n:ovided a copy o:f this statement. At the outset of t.he J?:Celirn­

i11ary hearing, the District Supervisor shall inform the person of 

his rights under this section and of the. pl:-ovisions of section 7. 

Such pc1:son rna.y "\11cdve) at the prE' lirni.rn::ry hea:cing ,, his right to 

,.. t ·t • • • 1.. • c.on:cron: anc cros.s~exannne ,:.-ntnesses agaJ_nst 1u.rn, his rigbt to 

·a 7 ·nt p 1'de 'E 1· "1'.·1.·_f_q Q¼n ... "be11~.qlf!. prLse _.v .... nc -~ .. n ~ "- ., .... _, and his rigbi... Lo remain silent. 

No ol:her rights rnay then be wai\red" -338-
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Source: The provisions of this section follow the rules laid down 
---;,..::..-

in M rrissey v. ·Brewer, 408 U.S. 471, 92 S.Ct. 2593 (1972). 

Current Maine Law: 34 :MR.SA 1675, as amended by Maine Statutes 
1966 c. 460; 1967 c. 391 §33; 1969 c. 326 §§2,3; 1971 c. 172 §13; 
provides arrest and detention powers, statutory privileges at a 
parole revocation hearing and specific and general sentencing 
powers. 

Ri_g}JtS of ParoleE:.: Parole is traditionally "not a right of a 
prisoner, but o.~crues through legislative grace and can be withheld 
or withdrawn by the Legislature at will." Mottra.rn v State, 232 A.2d 
809 (Me.1967) citing State v Fazzano, 96 R.I. 472, 194_i:.2d 680 
(1963). Cf. Libby v .State", 211 A. 2d 586 at 587 (1965). The parolee 
is deemed to remain under the custody of the warden of the prison 
from which he was released on parole. He is also under the immed­
iate supervision of the Parole Board and subje2.t to their rules and 
regulations as well as to the conditions of parole imposed by them. 
Mottram at 818. "The rights of a parolee are such as our lawmakers 
inte;~de'd to establish within the rehabilitation process and [the] 
problem is not one of constitutional requirement but statutory 
interpretation." Id at 814. TI1us, Mottram, followed by Stubbs v 
State, 281 Ao2d 134 (Me. 1971), holdsthat-a parolee has n~o~sti­
tutional right to a parole revocation hearing. Mottram uses the 
Fazzano rationale, supra, and finds that a parole~~als; has "no 
property right in the enjoyment of his liberty on parole 11 and thus 
"parole revocation is not affected by the due process clause. 11 

Mottram at 815. Mottram does find that a statutory privilege is 
gra-;;~ted by 34 :MR.SA 16 75--to the extent that he "is entitled to 
appear and be heard" at the hearing. 

Because the statute is silent as to presentation of formal charges, 
an opportunity to present witnesses or be represented by counsel at 
tl1e hearing, the parolee is not entitled to such "privileges. 11 For 
further rationale see Mottram at 815-816. 

Stubbs elaborates on Mottram by holding that revocation of parole 
wi·tl~·out notice and hearing does not violate due process. The 
hearing itself is administrative and not judicial because the 
Parole Board is not given certain "judicial" powers and furthermore, 
the Board should be guided by its own administrative investigation 
rather than by evidence to be produced at a judicial type hearing. 
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Parole Warrant and Arrest: A probation-parole officer has the 
authority under the statute to arre~t and detain a parolee in j~il 
for a period which "shall not extend beyond the next business day 
of the office of the director." Parolees so detained "shall have 
no right of action against such probation-parole officer or any 
other persons because of such arrest and detention._" Upon alleged 
violation of the law or parole condition, "the director may issue 
a warrant for his arrest." 

Because of the parolee's custodial status on parole, a parole warrant 
issued fo~ his arrest for a parole violation is not be be judged by 
the same standards as an arrest warrant under 15 MRSA 70L~ and Rule 4 
of Maine Criminal Rules of Procedure for the arrest of a person 
charged with a crime. In Stubbs, failure of the arresting officer 
to produce or have in his possession the parole warrant did not 
disturb the validity of the arrest. Compare State v Phinney, 
42 Me. 38!1- (19), distinguished in Stubbs. 

The statute does not require the parole warrant to be under seal. 
The warrant only serves to hold the parolee for a revocation hearing. 
Mottram, supra. Under the statute, any law enforcement officer, 
including the probation parole officer,~ arrest a parolee on a 
parole warrant. gg}lins v St§tE:_, 161 Me. 445, 213 A.2d 835 (1965), 
held that the Legislature intended to give such officer discretion 
to arrest, but that turning over a parolee arrested on a parole 
warrant to a municipality which has an assault warrant outstanding 
did not constitute a waiver by the state of its right to retain and 
resume custody of the parolee. If the municipal police had ma.de the 
initial arrest, the parole warrant wouJ.d have served as a detainer, 
to be executed when primary custody was relinquished by such municipal 
authorities. 

Sentence: When a parole warrant issues, the statute provides for 
the iriterruption of the running of parolee's original sentence and 
upon a finding by the Parole Board of cause to revoke parole, 
parole shall be revoked. The parolee forfeits deductions earned 
for good behavior while on parole and is remanded to the institution 
from which he was paroled to serve the. unexpired portion of his 
sentence. The Parole Board also determines when he may again become. 
eligible for parole. HartleY, v _§ta_:tE:_, 249 A2d 38 (Me. 1969) held 
that nonexecution of a parole warrant against a parolee who was 
taken into custody on other charges did not terminate his first 
sentence, and did not nullify the consecutive scheme of 3~L MRSA 
§1676. That statute provides: "Any parolee who commits an offense 
while on parole who is sentenced to the State Prison sh'all serve 
the 2nd sentence beginning on t~e date of termination of the first 
sentence, unless the first sentence is oth.erwise terminated by the 
Board " Cf. Le':"'i.§. v Robbins, 150 Me. 121, 104- A2d 838 (1954) a 
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Kuhn v State, 254 A2d 591 (Meo 1969) held that this statute also 
applied to Reformatory parolees when read with the section of 34 
MR.SA 1675 which provides: "When a parolee from the Reformatory 
of Men violates the law and is sentenced by the court to the Maine 
State Prison) any length of ti.me set by the Board to be served of 
the unexpired portion of his sentence may be served at the Maine 
State Prison." 

The Draft: Morrissey requires that there be a preliminary hearing 
of an alleged parole violation before a case is presented to the 
Board. The opinion for the Court by Chief Justice Burger would 
permit the parole officer to arrest the parolee, although this 
would be permitted under the concurring opinion of Justice Douglas 
only if there were a new crime committed. In conformity with the 
policy of non-arrest adopted in regard to pro~ation violations, 
this section does not permit the parole officer to make arrests, 
but rather requires him to invoke the aid of a law enforcement 
officer. If the parole violation is not a new crime, there is no 
authority to arrest at all, and the case must proceed with a written 
notice to the parolee to appear at the preliminary hearing. 

The preliminary hearing is held by the District Supervisor, since 
Morrissey prohibits the probable cause determination to be made 
by the parole officer first cognizant of the violation. 

At the preliminary hearing, this section goes further than Morrissey 
in giving an unqualified right to confront persons who have adverse 
information, and in specifying that the parolee has the right to 
remain silent. 

The provisions of subsections 2 and 3 regarding waiver of rights 
amount to a policy of permitting the parolee to admit to the viola­
tion, but of requiring nonetheless that the person conducting the 
hearing prepare a written statement describing the evidence that 
constitutes the basis for probable cause. 
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TITLE D3 THE SENTENCING SYSTEM 

ChaE_ter 36. ~_elea~e from Institutions and Cornrnuni_1:_y S1::~ervision 

Section 7. Parole Board Hearing on Vio]~:;.~i~g__g.i_Conditio.9:_ o~ 
Release 

lo If, as a result of proceedings under section 6, the 

District Supervisor finds probable cause, he shall transmit the 

record of the case to the Board of Parole which shall schedule a 

hearing on the alleged violation within thirty da s from the time 

of the District Supervisor's decision. The person on release shall 

be notified in writing of the time and place of the hearing, of the 

violation he is alleged to have committed) and of the nature of the 

evidence against him. The notice shall also inform such person 

of his right to be present at the hearing, to confront and cross-

examine witnesses against him, to present evidence on his own 

behalf, to remain silent, and to be represented by counsel of his 

choice, or if he cannot afford counsel, that counsel will be 

appointed for him. 

2. At the outset of the hearing, the Board shall clete:crnine 

whether the person on re.lease. is or wishes to be represented by 

counsel, and shall appoint counsel if required. It shall inform 

the person of the rights specified in subsection 1, and provide him 

L:he opportunity to admit or deny the violation charged against him. 

If the violation is admitted, the Board shall proceed as provided 
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in subsection 3. If the violation is denied, the Board shall 

proceed to hear the evidence whic.h is alleged to establish the 

violation, and tbc evidence de.ny.Lng :i.t, and pt'ovide each 
. , 

sine the 

opportunity to comment on the evidence. The Board shall then 

decide whether the violation has been established by a preponder­

ance of the evidence. If it finds that the violation has not been 

so established, it shall dismiss the proceedings and order the 

pc-".rson released from any restrain.ts that have been imposed as a 

result of the allegations of a violation. In such case, no further 

proceeding to revoke the release may be brought that is based on 

the same. c.ondl1ct. If it finds that there was a violation, it shall 

procF:::ecl as provided in subsection 3. 

3. Upon the admission or findin3; that there has been a viola-

tion of a condition of release 5 the Board shall provide the pet'SO'.'.""l 

found to have committed the violation the opportunity to explain 

or otherw1se comment upon the violation. 

A. The i3oard may then order the 'l:'elease revoked and tbe 

person confined in an institution i.f it is satisfied that: 

(1) the person has failed, without a sa~isfactory 

e.xcuse, to comply v:'ith a :cec;:u:L:rente.nt imposed as a cundition of his 

release; and 
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(2) the violation involves: 

(a) the commission of another crime· or 
• ' 

(b) behavior indicating a substantial risk 

that he will c □Mnit another crime; or 

(c) behavior indicating that the person is 

apparently unwilling or unable to comply with all of the conditions 

of h:Lr-:; release. 

B. If the Board does not make an order under subsection 

3A, it may order that: 

(l) the person receive a reprimand and warning from 

the Board; or 

(2) the supervision and reporting be intensified; or 

(3) the person be required to conform to one or more 

additional conditions of release, including living in a named commun= 

ity residential facility; or 

(Li-) a combination of the above three alternatives. 

4. If a person on supex:vision is confined in an institution 

pursuant to an order made unde.r subsection 3A, the period of time 

during which he was under community supervision shall be credited 

against his sentence. 
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COMMENT 

Source: This section is based on the requirements of Morrissey 
v. Brewer, 408 U.S. 471, 92 §;Ct. 2593 (1972). It also incor­
porates portions of section 3-12F6 of Senate 1, 93d Congress, 
1st Session. 

Current Maine Law: See corrrrnent to section 6. 

Th~~J?.t§l-_~t_: This section governs the proceedings before the Parole 
Board after there has been a preliminary finding of probable cause. 

Subsection l repeats the procedural rights and the requirement of 
notice. The hearing must also be held within thirty days from the 
time of the decision on probable cause. 

Although the Court in Morrissey reserved the question of ~1ether 
there was a right to counsel, this section adopts the vie.,,:,s ex­
pressed by Justices Brennan and Douglas and provides the person 
on release. with such a right. 

If the violation has been admitted, or found on the evidence, there 
must be an opportunity to explain it. The Board then has several 
options. Subsection 3A undertakes to identify the conditions which 
justify returning a person to an institution, and if those condi­
tions are present, the Board may take this action. If, however, 
the conditions are not frrund, or the Board chooses not to place the 
person in an institution, subsection 3B sets forth alternative 
action the Board may take. 

\{hen a person is pl.aced in an institution under this section, his 
sentence is reduced by the period of time which he has spent in 
the cornrnunity, staying out of trouble. 
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TITLE D3 THE SENTENCING SYSTEM 

Chapter 36_._~elease from Institutions and Co~munity S~p_~~2~.si~~ 

Section 8~ Finality of Decisions 

1. No decision which is authorized by this chapter to be made 

by the Board of Parole, or by the Department, on a discretionary 

basis shall be subject to review in any court of the state. 

2. Any denial of procedural rights granted by this chapter or 

failure to comply with any of the mandatory requirements of this 

chapter shall be reviewable by a justice of the Superior Court. 

COMMENT 

Source: This section is a modification of chapter 264, section 37 

of the proposed Massachusetts Criminal Code. 
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Current Maine_Law: "The grant, revocation and reinstatement of 
parole are the exclusive jurisdiction of the Parole Board subject 
to such procedural restrictions within which [the] Legislature 
circumscribed the Board's powers." Mottram v State 232 A2d 809, 
81Li- (Me. 1967). Post conviction habeus corpus is the proper remedy 
to test the legality of a parolee 1 s imprisonment due to alleged 
revocation of parole without a hearing. Mottram at 818. While 
affirming th:Ls holding, ~-t~bbs further states that a finding of 
parole vio1ation is not reviewable by habeus corpus. See l!r MRSA 
5501. "Courts have no power to determine the penological system; 
this is within the ex.elusive jurisdiction of the Legislature." 
St_~11:?J?~ at 136 ,. And a finding of fact that cause exists for revoking 
parole is not suhj ect to review either th1:ough appeal or under 
lL-1- MRSA 5501. Stubbs, at 136 n. l. Besides statutory interpreta­
tion, another reason judicial review might not be available is based 
on the parolee's custodial status; it could be said that the Parole 
Board does not adjudicate legal rights. Yet, rights are adjudicated 
when an additional sentence is imposed under 34 MRSA 16 76 for a vio·· 
lation on parole. 

The Parole Board is not one of the state agencies covered by the 
Adrr1inistrat:ive Code 5 VJ.RSA 2301 - 2Li-51o 

T·t].~_-12 .. ~~-f!:.: This section com1ni ts discretionary dee is ions to the 
urn:eviewable authority of the Board or the Department of Mental 
Health and Corrections. But since there are procedural rights 
which must be accorded to persons on release pursuant to this 
chapter, there must be recourse to the courts for c laimr:: that these 
rights have been denied. Similarly, when it is alleged that 
officials have failed to do something ·which is required of them 
by law, such as reviewing cases of institutionalized persons perio~ 
dically, the courts must be kept open to hear the claim, 

No comprehensive definition is attempted of what is "discretionary" 
and what is 11rnD.ndatory 11 since close cases between the two are likely 
to depend on particular circumstances, so that the decision is best 
left to the process of judicial review. 
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