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\\\& ‘ TTTLE D1 GENERAL PROVISIONS
- .
l»f""\‘/ » . ‘
P Chapter 11 Preliminally
e . .
e Section 6. Impeachment DY Fvidence of Conviction of Crime
(/g‘“” . . : .
' . 1. TFor the purpose of . attacking the credibility

of a witness, evidence that he has been convicted of

a crlme, except on a plea of nolo contendere, is ad-

: fm1551ble/but only ifz 7:
'iA;¢ under the 1aw under whlch he wa

S convicted, L

_ the crlme was punlshable by death or 1mprlsonment 1n E

‘fjfexcess of one year, and

‘,B.. the crime 1nvolved acts of deceit fraudv-';t°~'7

"cheatlng, steallng, or other. acts reflectlnc adversely“
‘on.hls honesty and integrlty, and -
w“f C; the Judge determlnes that dhe'probativef’”ﬂl

"":ﬂwfvalue of the ev1dence of the ‘erime is! subStantlaIly o

ncer of unlalr preJudlce.

‘h‘fﬁoutwelghed by the da |
' is not adm1551b1e fif;j e

Ev1dence of a COHVlelon

under thls sectlon 1f':' | 4
onv1ct10n has been the subJect of a‘;igéj

:.f*A the c
‘rpardon,>annu1ment ‘or other equlvalent procedure, and e

B. “the procedure under which the same wWas

granted or issued requlred a Substantlal ShOW1n°>Of'ﬁ

rehabilitation or was based on innocence.,

as a juvenile de~-

'3, FEvidence of an adjudication

llnquent is not admiseihle under this section.

L, 'The conviction sdmissible under this section

n “of the witness sought

may be shoun by cross~eXaminatlo

.._.88__ . ) " . .



to be'impeached, or by documentary evidence of the convic-
tion. Such documentary evidence is presumed to be of the
conviction of the witness if the names of the witness and
of the'person to whom the evidence of conviction refefs

are identical.

el A P L AR TR

5. TUpon the request of thevdefendant, the state shall
- furnish him such evidence of prior conviction of witnesses or
prospective witnesses - as is in its possession, custody,

or control' or shall make reasohable.effortstto‘obtainf,

any such ev1dence.’

Source., ThlS sectlon 1s based 1argely on. current %alneylaw,

and Rule 609 of the Proposed Rules “of Ev1dence for the U S

'chstrlct Courts and Maglstrates, 1971 Rev1sed Draft.:

‘a"Current{Malne LaW°% Tltle 16 §56 now'prov1des.

fNo person 1s 1ncompetent to testlfy in’ auy
icourt or legal proceeding in consequence
“of having been’ convicted of an offense, but -
[conv1ctlon of a felony, any larceny or . .any
“other crime involving moral turpitude may
. .be shown to affect his Cr°dlblllty.v

A w1tness, including the accused when he takes the-\
stand, may either be cross- examlned as to whether he has

been convicted of an offense descrlbed in the statute,}

State v. Trask, 155 Me. 24 (1959), or the state may elect to

introduce the record of conviction upon completion of the




wlitness's ‘testlimony. w»tave v. nerliny, 11Uz Me, 310 (1700).
The latter case also holds that a conviction had upon a plea

of nolo contendere is equally admissible with’convictions

resulting from guilty pleas or gullty verdicts. Furthermore,
it makes no difference that the conviction sought to be |
proved was -obtained in another state. State v. Toppi, 275
A.2d 805v(Me. 1971) When an out-of-state conviction is
offered tne court may take 3ud1c1al notlce of the forelgn
law in order to determlne 1f the penalty for the offense
vquallfles under the Malne statute

I3 Coee s

although the court may requlre counsel to obtarn the

lState v. Toppl, supra,; ;?ff

s+ It 1s to be noted the word "may" is used .- Rl
~.in the statute. It is unnecessary to reach T
““the-question whether or not the statute - '+
© Vests discretion in the Presiding Justice as

“to whether convictions may be shown in-a - ¢ .. = .
. particular case or to limit the type of -~ Ij»?yf:’
+ "convictions which may be presented beyond .

‘~‘the llmltatlons found 1n our statute.

&R

tIn a footnote to thls observatlon, Justlce Pomeroy

\..

from Gordon V. Unlted States, 127 U s App. D c 343,

°383 F 2d 936 (1967), is: [~ | 1_ f | \-u» o f”ugf}f;,»m_

In con31der1ng how the Dlstrlct Court is to
exercise the discretionary power we granted,

we must look to the legitimate purpose of im~
peachment which is, of course, not to show
that the sccused who takes the stand is a
"bad" person but rather to show background -.°
facts which bear directly on whether jurors
ought to beiljeve him rather than other and




‘confllctlng witnesses. In common human
experience acts of deceit, fraud, cheating, or
stealing, for example, are universally :
regarded as conduct whlch reflects adversely
on a man's honesty and integrity. Acts of
violence on the other hand, which may result from
a short temper, a combatlve nature, extreme pro-
vocation, or ofher causes, generally have little
or not direct bearing on honesty and veracity.
A "ruleof . thumb" thus should be that con-
victions which rest on’dishonest conduct relate N
- to credibility whereas those of v1olent or -
assaultive crimes generally do notj traffic
_violations, however serious, are in the same
'fcategory. The nearness or remoteness of the
.. prior conviction is also-a factor of no .
. small importance. Even one involving fraud .
or stealing, for example, if it occurred long 7
~before. and has been. followed by a legally -
_blameless life, should generally be excluded
-on the ground of remoteness..

B O

5‘Whetherla Juvenlle record may be used for 1mpeach—

ment 1n a crlmlnalvtrlal has not$beenldec1ded by Malnex

.law, although 1n Trask sﬁpra, such&adrecordinas‘abbarent;

)

ha bench conference follOW1ng an effortdto 1mpeachzw1th “

MSuch 2 record the state d1d nottpress the questlon and

.“vthe record dldenot get 1n;' The oplnlon 1n the case

"eoffers no v1ew e1ther way.

On the matter “of the defondant's ability to obtain

‘flev1dence of prlor conv1ctlon of the state.s w1tnesses,

;ﬁwé feel 1n tne

-,* i IS RE S

had llved 1n manY places, (2) the Defendants Were 1ndlgent o
ana (3) the witness vas knOWn bY the State to be 1ts R

pr1nc1pal w1tness, the State should have becn ordered to

make the necessary 1nvest1gatlon on behalf of the'-

“9T - _ V . ;




- vctoper oy, 17/<2
\ | :

Defendants." 275 A.2d at 812, n.6. In that case the
defendants had made pretrial request for the assistance
of the state in obtaining the criminal record of the

state's witness, namely, by the state requesting the

record from'the»FBI. The Supreme Court upheld the denial
of this assistance on the ground that Rule 16, Maine Rules

of Criminal Procedure, under which the request was made,

k~author1zed only d1scovery of those thlngs ”W1th1n the pos—;iw“u

c‘rse531on, custody or. control of the State.hnh

The dec181on 1n ppivalso‘noted that the party

‘seeklng to 1mpeach the w1tness should "be prepared to pre-ﬁu

tSent theiapproprlate court record [andJ... should also be‘{f{

A.j15‘5 Me.‘( 39)+ 156 A 2d 383 (1959) ;‘;""ﬁl .‘5
‘:”Eﬂ;The Draft°;g Bl

3Thls sectlon cont1nues some of the pOllCleS

fof present law, and changes same others.‘

Importantly,ﬁlt“contlnues the general rulehthat
ﬁ“f;any witness, 1nclud1ng the accused may be 1mpeached by(?
‘”jev1dence of prlor conv1ct10ns.» It also cont1nues the'%

pollcy of plac1ng restrlctlons on the offenses Wthh
"may serve as the basis for thls 1mpeachment , The draft
picks up Justlce Pomeroy! s favorable citation to the Gordon
dlscuss1on concerning what sorts of crimes support the
1nference that the offender is not a reliatle witness.

This is, however, subject to the further limitation,

derived from the Federal evidence rules, that the




a In d01ng so, the ratlonale for a s1mllar prov151on.1n the

cff“any event and further, because the admlnlstratlon of'

b AN LR e
|

offense must be a serious one, i.e., punlshable by

death or imprisonment for more than one year. Finally,

‘the draft vests in the trial judge a power which he

probably has without this authority, to weigh the pro-

bative value against the possible prejudice that might

"arise from admitting the 1mpeach1ng convlctlon._"

| The draft reverses the rullng in Herlihy by denylng

the use of convlctlons based on a nolo plea for 1mpeachment

Federal draft prov1des the baS1s., The two drafts resolve the

‘confllct betWeen two pollc1eS'r;one encourages the resort
dto nolo pleas 1n order to dlmlnlSh the number ol cases [Tu
?'fwhlch must go to trlal the other encourages the use of‘ k
all relevant ev1dence w1th1n a trlal that bears on Ghe credl—

bll1ty of a w1tness.v The resolutlon is in favor of ,¢”1:;~

tne former pollcy, largely because the relevance of

prlor convlctlons to credlblllty 1s often tenuous 1n

.:lfJustlce suffers when cases‘needlessly go to trlal

:f:fSubsectlon 4 also changes present Malne law by o
'blonger requlrlng that, 1n add1t1on to the 1dent1ty of:
- the name, there be proof of the 1dent1ty of the person,»
as between the w1tness and the person to whom the
'ev1dence of prlor conviction refers., The statement in
Toppi. requiring the proof of_identitvvof persons relied
on the Mottram case where the issue was not a matter of
impeachment, but rather the proof of prior offenses in

order to enhance the penalty. 1In the latter circumstances

93




LI . ¥

s oo o : October 6, 1972
there is a constitutionsll 1y based rule that requires
that the prior offenses be the subject of an in-
dictment and proved by the state beyond a reasonable

doubt. These strict requirements are not at all

necessary when only impeachment is at 1ssue, and
" given the trial Judge% discretion to keep the evidence

out if. the probatlve value is weak the rule about

1dent1ty of persons is simllarly unnecessary.

9l
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TITLE D1 GENERAL PROVISIONS i

Chapter 11 Preliminary - | A | .-

Section 7, Territorial Applicability

1. Except as otherwise provided in this section, a

person may be conv1cted under the laws of this state for

any offense commltted by hlS own conduct or. by the con-

i duct of another for whlch,he 1s legally “ccountable onlyblfp”

féither the conduct wthh‘lS an element of the

3ioffense or the result whlch 1s such an element occurs w1th—

in thls state- or. ;w”‘

.B’;*ConduCt Occurlng OutSlde thls State constltutes 4;’
‘ an attempt to commlt an offense under the laws of thls ;l

state and the 1ntent 1s that the;offense'take place w1th

.L‘1n thls state- or

o onduct occurrlng out31de thls state would con—

'weustltute a’crimlnal consplracy under the laws of thls

.nd an overt act 1n furtherance of the consplracy

"fstaue,b
”h poccurs W1th1n thls state,'and the obgect of the consp1racyp

'1s that an oflense take place w1th1n thls state' or
Aan;conduct occurrlng w1th1n thls state would con—M
stluute.compllc1ty in the comm1331on of or an attempt |
- solicitation or conspiracy to commit an offense in another'lq
jurisdiction which is'also an offense under the law of this
state; or
E, the offense consists of the'omission.to perform
a duty imposed on a person by the law of this state, regard-
less of where that person is when the omission occurs; or
| F. the offense is based on a statute of this state

"5



‘”ffoccurred w1th1n the state.,pfﬁf}ffffftff?ffg

which expressly proh1b1ts conduct outside the stat , When
the actor:knows or should know that his conduct affects an
interest of the state protected by that statute; or

G. jurisdiction is otherwise provided by law.

2. Subsection 1A does not apply if:

A, causing a particular result or danger oficausing

. that@result is an element and the result occurs or is de-~
signed or likely to occur only in another jurisdiction
Where the conduct charged would not constltute an offense, or o

'7?‘B;' caus1ng a partlcular result is an element Of an

SRR SRTER A

';offense and the result 1s caused by conduct occurrlng out—’
”7u51de the state Wthh would not constltute an offense 1f .
7the result had occurred there. : | | |

3 When the offense 1s homlclde,'a person may be conv1cted
}‘H'under the laws of thls state 1f e1ther the death of the b
dv1ct1m or the bodlly 1mpact cau51ng death occurred w1th1n"$

R i

the state.v If the body'of a hom1c1de v1ct1m is found wwch—),m;

,f£71n th1s state, 1t 1s presumed that such.death or 1mpact fp'f‘

4 As used 1n thls sectlon, "state" means the land and ff
“EWater, and the a1r space above such land and wauer, w1th

‘ respect to whlch the state of Malne has leglslatlve Jurlsdlctlon‘

COMMEVT
ASource* ThlS sectlon is derlved from the Massachusetts Crlm—
inal Code chapter 263 §5, and the N.H. Crlmlnal Code §625 L,

Current Maine Law: There is no similar comprehensive statute

dealing with territorial‘jurisdiction over criminal acts.

Serveral of the principles contained in this section have,

SOV
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however, been recognized in decisions of the Supreme Judicial
. . , ) o '

Court, and by statute.

Maine follows the common law rule that the statutes

of a state have no extra-~territorial force, nor do its

courts have any jurisdiction of offenses commluted in other

" State v. Stephens, 118 Me. 237,

gtates or foreign countries.

238'(1919). Where, however, & theft is committed outside

1ctlon to try the thief who brings his

State‘ 281 A. 2d 446 (Me. 1971)‘

Maine, there 1s Jurlsd

1oot 1nto the state.. YoUnle Ve

(opwnlon by Wernlck,‘d ) adoptlng the ru1e 1nnState v.

Underwood 49 Me.’181 (1858)) EN
person has been entrusted w1th goods.

n,ulmllarly, Where a

1n Malne, and subsequently converts them, 1t makes no dlf— Q?

ference that the conver51on takes place out of the state and

for the embezzlementfr

Shids b de

If a person becomes a

Malne courts have Jurlsdlctlon to try hlm

State. v.zhaskell 33 Me. 130 (1851)

'consplrator Whlle out51de the state, W1th the obgect of

commlttlng a. crlme w1th1n Malne, he may be extradlted to

Malne and trled 1n Malne for the consplracy. State v.&fp

| Trocchlo, 121 Me. 368 (1922)

s no defense to a consplracy 1ndlct

_ It a’so appears to be the‘f
rule that 1t 1 ment that

- the obgectlve of the consplracy was conduct 1n an0uher T

state where that conduCu may be 1ega1., See State V. Pooler,?}ﬁ;

141 Me. 27%, 43 A. 24 353 (1945) . ,
icide offenses, Title 15 §2 prOV1des;

" In regard to hom

other violence or injury is
inflicted or poison administered- on the high seas
or without the State, whereby death ensues within
the State, such offense may be tried in the county ‘
where the death ensues. If such act is done within \
and death ensues without the State, the offense may i

+ pe tried in the county where the act was done, as g
if death had there ensued. o 1

97~

1f a mortal wound or
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_‘fcrlmes that are deslgned to produce crlmlnal resulus 1n‘p)5fi

another state, prov1ded that the result would also be crim- |

‘tlnal under Malne law.ff' .
{N,the duty to render supporu/is out of the statee-.

'arlses out of state. 7_:

S 1-dhil,
- ‘ October 6, 1972

The Draft: This section makes no change in ex1st1ng law,

save reversal of the conflict of laws rule discussed in

- the Pooler case. It establishes at theloutset that there

is a need to find a jurisdictional basis in this section,

or none exists. Subsection 1A sets forth the rule that

if one of the elements of the offense occurs in Maine, there

is Jurlsdlctlon to prosecute. | |
Subsectlons 18 and 1C generallze from the Trocchlo

case and prov1de Jurlsdlctlon over all out of state 1nchoate

Malne.f Suboectlon 1D establlshes that Jurlsdlctlon 1s not fi?}y

defeated by v1rtue of an 1ntenv to consumatc the crlme 1n

Subsectlon 1E 1s deS1gned to deal w1th such Sltuatlonsp;fii

: fas fallure to support dependents where the person on whom 7>

\

Subsectlon 1F 1s useful 1n deallno w1th problems ol"f:‘lff

th?Ollutlon where the conduct Wthh results in the POllutlon ‘tfff

Subsectlon 2 prov1des for recognltlon of dlfferencesl

~among the states in regard to what conduct conSultutes a

crlme, and limits jurisdiction 1n_cases where the out of
state elements are innocent under the law where theytoccur,
or are designed to take place. This is contrary to the
Pooler result. . -

Sltbsection 3 exercises jurisdiction in homicide cases

that is found in current law. It also provides a pre-

sumption for solving the casehof a body found within the

.98~
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October 6,

state but-as to which the awthorities cannot establish
either the place of death or of the fatal wounding.

The last subsectlon makes clear that the leglslature

flntends to exerc1se all the Jurlsdlctlon 1t has, pursuant

tto the pr1n01ples set forth 1nvth1srsectlon.

o




kcommenced w1th1n s1x years after 1t 1s commltted

o commenced w1th1n three years after 1t 1s commltted"b

ﬁicommenced W1th1n 51x months after 1t 1s commltted

b =cdq™
New draft. - : October 6, 1972
October 12, 1972 meeting

"TITLE D1 GENERAL PROVISTONS

Chapter 1l'breliminarv

Section 8. Statute of Limitations

1. It is a defense that prosecution was commenced

‘after the explratlon of the applicable period of llmlta—

tions prov1ded in this sectlon provided, however, thau

- a prosecutlon for murder may be commenced at any tlme.v

é., Prosecutlons for offenses other than murder are

” 'SubJeCt to the f0110W1ng perlods of llmltatlons. ldwmyc

a prosecutlon for a class A crlme must be P

’j~ S
i 3

fB.; a prosecutlon for a class B crime must be

;“‘C. a prosecutlon for a class C crlme must be ;

.commenced w1th1n one year after 1t 1s commltted

,.?,‘ D. a prosecutlon for a class D crlme mast be

ddwThe perlods of llmltatlons shall not run: -%qu;i7jJ

A durlng any tlme when the accused is absent .

B from the state, but 1n no event shall thls prov151on ex- “Jf'
'tend the perlod of llmltatlon otherw1se appllcable by

';mmetmm1ﬁxey&wa or

‘ B. durlng any tlme when a prosecutlon agalnst

the accused for the same offense based on th same conduct

"is pending in this state.

L, If a timely complaint or indictment is dismissed

for any error, defect, insufficiency or irregularity, a

- -100-



=20
October 6, 1972

new prosecution for the same offense based on the same

conduct may be commenced within three months after the

dismissal even though the period of limitations has expiredi‘
at the time of such dismissal or will expire within such

tnree months.

5., If the perlod of limitation has expired, a pro-

secutlon may nevertheless be commenced for:

| v A any offense based upon breach of f1duc1ary
”‘obllgatlon,_w1th1n one year after dlscovery of the offense
';by an aggrleved party or by a person who has a legal duty i
. to represent an aggrleved party, and who 1s hlmself not f::h_;nﬁ;ff
T a Party to the offense, whlchever occurs f1rst or e
| ; B any offense based upon off1c1al mlsconduct by;“
a publlc servant at any tfme when such person 1s in
publlc off1ce or employment or w1th1n two years thereafter!htﬂ

. ST

C Thls subsectlon shall 1n no event extend

the llmltatlon perlod otherw1se appllcable by more than',,h

flve YeaTS-c:QfQ}wfv;ZJQLQATL

f]fé;; For purposes of thls sectlon-t@f,a

A ‘an of fense 1s commltted when every elemenu

contlnulng course of conduct, at the t1me when the course o |
of conduct or the defendant‘s compllclty therein is o

terminated; and

B. a prosecution is commenced when a complaint

: ; ¢ .
[T AUSSIR SE T

is made or an indictment is filed, whichever first occurs.

7; The derense established by this section shall not |

ba a conv1ctlon of an offense included in the offense charged,

-107-



is actually charged w1th an offense. State V. Harrlman,

uctober o, 1972

!
i

notwithstanding that thevperiod of limitation has expired
for the included offense, if as to the offense charged the
period of limitation hasdnot expired or there is nog such
period, and there is evidence which would sustain a con-
viction for the offense charged.

- COMMENT
Source- ThlS sectlon is Jbased on the Massachusetts CrlmlnaL

Code chapter 263 §8.

Current Maine Law. Tltle 15 §h52 prov1des-

BEENNSA When no other 11m1tatlon is prov1ded no in-
 dictment shall be found and no complalnt and
“ovviwarrant shall bé issued for any offense, except
treason, murder, arson or manslaughter, after
6 years from the commission thereof; but any R,
- time, during which the offender is not usually ?”fff““i
. and publlcly resident in the State, shall not e
be a part of sald 6 years.~ 5 R

A related prov131on 1s in Artlcle I §o of the Malne |

o ".f

Constltutlon whlch guarantees the rlght to a ”Speedy"

trlal. ThlS rlght does not ex1st however untll a person fpk;;

259 A.2d 752 (Me. 1969) f, &
Rule HZ of the Malne Rules of Crlmlnal Procedure gover
the prosecutlon for crlmlnal contempt and has bullt in

notlce prOV181ons which assure a prompt enforcement

T f;f; gvvtrc; : o .
The Draft: This section works several changes in present

Maine law and serves to provide rules in circumstances that

are not now covered by the law.
The central change proposed here is to provide vary-

ing periods of limitations which depend on the seriousnegs

-102-




of the offense involved. To do otherwise would be in- - !
consistant with the effort being‘made by the Commission ’ 1
to grade offenses carefullylon the basis of their serious; ;
ness. To keep manslaughter subject to the same limitations

rule as murder for example, would tend to blur the dis-

~ tinction between the two which the substantive offenses

subcommlttee is carefully in the process of constructlng.

- Murder is kept as the ‘only offense subJect to no”f‘

,perlod of llmltatlons.~ Treason has been excluded on the‘
expectatlon that the substantlve offenses subcommltteesf,
,Wlll find. that 1t 1s not: necessary to prOV1de an. {;.,,le
offense of treason agalnst the. state of Malne.“ Arson haS :ub

also been excluded from the "no llmltatlons rule” on thei!;f.

,ba31s of the dlfference 1n serlousness beuween arson and‘
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October 6, 1972 _5\
October 12, 1972 meetlng-

TITLE D1 GFN?RAL PBOVESIONS

kChapter 12 riminal Llab1litg

Section 1., Basis for Liability | | | - - R o

1. A person commits a crime only if he engages in voluntary
conduct, including a voluntary act, or the voluntéry omisslon to
perfofm én act 6f which he is physically capablea

2 A person who omits to perform an act does not commit a crima-$

'nnless he hab a ;egal duty to perform the acth‘(_

procured or‘recelvad<the;thing possessed or was aware of his conuroli

"f,thereof for a sufficient perlod to have been able to terminate his

'vjpobsession'”

Sources

862611,

R B SR VT e CEee L )
- This section is based on the New Hampshire Criminal Code

. Current Maine Law&HTheré‘dqe3 n§t‘appéar to be either statute or

“The Draft: r@quirements which

- Thls section states'the common law

relate to the need for voluntary action as th@ basis for criminal

liability,? See Ladee and Scot t, Criminal Law 174 191 (1972)

=10l -



STATE OF MAINE

Compmission to Prepare a Revision of the Criminal Laws

JON. A, LUND, Chairman SANIFORD J. FOX, Chief Counsel
114 State Strect Boston College Law School
Augusta, Maine 04330 October 0 1077 Brighton, Massachusetts 02135
] C der 22U, Q2

Caroline Glassman -t
Errol K. Paine -

. ™ q e €3y ey Ty e i el
Peter Avery Anderson . ¥i£}11ﬁ', sanrora J_ . Fox
Louis Scolnik i ., . . - . . . ,
Lewis V. Vafiades To: Subcommittee on Sentencing; the Commission; Consultants

Dr, Bernard Saper -
Col, Parker F, Hennessey
Cerald F, Petruceelli

Edith L, ey - October 26th will be the last weeting of this sub-
Allan L. Robbins

Dr, Willard D. Callender, Jr. committee nrior to the maeting of the full Comnission
Jack H, Simmons

Daniel G, Liiley on December lst. It would be well, therefore, if ouwx

James S, Erwin, Ex officio

r=

neeting next week could reach some consensus oOfn all of

Consultants ) ’ the sentencing drafts which will be congidered on Decenber
Houn, Robert B, Williamson i .

" Hon. Sidney W, Wernick lst. ¥For this reason, I am enclosing everything thet. has
Hon, Harold }, Rubin ‘

Hon, Thomas E. Delahanty been reviewed thus far, including wedrafis of some sections,

particularly those dealing with commitments o the

n

Departient of Mental Health and Coxrection . (chapter 34).
Jow material also enclosed includes chapter 35, Fines and
the first two sections of Chapter 32, Probation and

Unconditional Discharge., I will txy to have the remainder
of chaptey 32 for distribution on. Octeber 26th.

T know that T am violating one of my own xules by pro-
posing a marathon session for next Thursday. But it is
worth +trying in order to present the Commission with as
comprehensive a view of the sentencing structure es possible
perhaps with a working session following a relaxing dinner,
we can get through everything. (T will stay overnight if

that would be useful).
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TITLE D3 THE SENTENCING SYSTEM

Chapter 31 General Sentencing Provisions

Section 1. Purposes

The general purposes of the provisions of this Title are:
1. To prevent crime; | :
2. To safeguard'offenders and the public from correctional
experiences which serve to promotevfhrther criminality;
3. To giVe.fair warning of-the.naturé of the sentences
that ﬁay be imposed on the cdﬁviction of an offense;
.4, To encourage‘differentiation among offeﬁderé wifh a
Vie&ito a‘ju§t individualization_of éé#tenéés;‘andfé) 4
| 5. To promote the development of cbrrectionél programs

which serve to reinﬁegrate the offender into hiS’community.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 31 General Sentencing Provisions

Section 2. Authorized Sentences

1. Every person and organization convicted of a crime
shall be sentenced in accordance with the pro&isions of this Title.
2. Every natural person convicted of a crime shall be
sentenced to one of the following: A
A. Probation or unconditional discharge as authorized by
Chapter 32;
B. A spe01al sentehce astauthorlzed by Chapter 33
- C. To the custody of the Department of Mental Health and 7?~;L~
jiCorrectlons as authorlzed by Chapter 34 or
1 D;V A flne as authorlzed by Chapter 35. Such a flhe may
be 1mposed in addltlon to probatlon or to‘a sentence‘author1zed‘

by Chapter 33 or 34

}5, Every organlzatlon conv1cted of a crime shall be sen-—

tenced to one of. the follow1ng°

A, Probatlon or uncondltlonal dlscharge as authorlzed by
Chapter 32; or

B. The sanction authorized by_sectiony3. »Suohpsanction'

‘may be impoeed in aadition to probation.

C. A fine aathorized>by Chapter 35. Such fine may be

imposed in addition to probation. |

4. The provisions of this Chapter shall not deprive the
coart of any authority conferred by law to decree a forfeiture'of
property, suspend or cancel a license, remove a person from office
or impose any other civil penaity. An appropriate order exercising

such authority may be included as part of the judgment of conviction.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 31 General Sentencing Provisions

Section 3. Sanctions for Organizations

A. If an organization is convicted of a crime, the court
may, in addition to or in lieu of imposing other authorized
penalties, sentence it to give appropriate publicity to the con-
viction by notice to the class or classes of persons or sector
of the public interested in or affected by the conviction, by
advertising in designated areas or by .,designated media, or
otherwise as the court may direct. Failure to do so may be
punishable as contempt of court. : SR

B. If a director, trustee ormanagerial agent of an organ-
ization is convicted of a class A or class B crime committed in
its behalf, the court may include in the sentence an order dis- -
qualifying him from holding office in the same or other organ-

_ scope or nature of his illegal actions makes it dangerous or
flnadv1sable for such offlce to be entrusted to hlm

C. The court may dlrect the Attorney General, a County
Attorney, or any other attorney specially designated by the court,
to institute supplementary proceedings in the case in which the
organization was convicted of the crime to determine, collect
and distribute damages to persons in the class which the statute
was designaed to protect who suffered injuries by reason of the
crime, if the court finds that the multiplicity "of small claims
or other circumstances make restitution by individual suit
impractical.  Such supplementary proceedings shall be pursuant
to rules adopted by the Supreme Judicial Court for this purpose.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 31 General Sentencing Provisions

Section 4. Sentence in Excess of One Year Deemed Tentative

A. When a person has been sentenced to the custody of the
Department of Mental Health and Corrections for a maximum term
in excess of one year, the sentence shall be deemed tentative,
to the extent provided in this section, for a period of one
year follwoing imposition of the sentence.

B. If, as a result of examination and classification by
the Department of Mental Health and Corrections of a person under
séntence for a maximum term in excess of one year, the Department
is satisfied that the sentence of the court may have been based =
upon a misapprehension as to the history, character, or physical
or mental condition of the offender, the Department, during the §
period specified in subsection A., may file in the sentencing o
court a petition to resentence the offender. The petition shall.
set forth the information as to the offender that is deemed to
warrant his. resentence and may include a recommendation as to
the sentence that should be imposed. : PR

C. The court may dismiss a petition filed under subsection
F. without a hearing if it deems the information set forth insuf-
ficient to warrant reconsideration of the sentence. If the court
finds the petition warrants such reconsideration, it shall cause
a copy of the petition to be served on the offender and on the
county attorney, both of whom shall have the right to be heard
on the issue. The offender shall have the right to be represented
by counsel, and if he cannot afford counsel, the court shall
appoint counsel. L S

D. If the court grants a petition filed under subsection B.,
it shall resentence the offender and may impose any sentence not
exceeding the original sentence that was imposed. The period of
his being in the custody of the Department of Mental Health
and Corrections prior to resentence shall be applied in satisfaction
of the revised sentence. T LT

E. For all purposes other than this section, a sentence
to the custody of the Department of Mental Health and Corrections
has the same finality when it is imposed that it would have 1if
this section were not in force. Nothing in this section shall
alter the remedies provided by law for appealing a sentence, Or
for vacating or correcting an illegal sentence.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 31 General Sentencing Provisions

Section 5. Multiple Sentences

A. When multiple sentences, to the custody of the Depart-
ment of Mental Health and Corrections are imposed on a person
at the same time or when such a sentence 1is imposed on a person
who is already subject to an undischarged term of custody or
imprisonment, the sentences shall run concurrently, or, subject
to the provisions of this section, consecutively, as determined
by the court. When multiple fines are imposed, the court may,
subject to the provisions of this section, sentence the person
to pay the cumulated amount or the highest single fine. Sen-
tences shall run concurrently and fines shall not be cumulated
unless otherwise specified by the court. ' o

B. The court shall not impose consecutive custody terms ;f

‘or cumulative fines unless, having regard to the nature and cir-
~cumstances of the offense, and the history and character of the
defendant, it is of the opinion that such a sentence is required

because of the exceptional features of the case, for reasons LN

which the cqurt’shall set forth in detail.

C. The aggregate maximum of consecutive custody sentences
to which a defendant may be subject shall not exceed the maximum
term authorized for the most serious offense involved, and the-
cumulated amount of fines shall not exceed that authorized
for the most serious offense involved, except that a defendant
being sentenced for two or more Class C or D crimes may be subject
to an aggregate maximum of imprisonment and fines not exceeding
that authorized for a Class B crime if each Class C or D crime
was committed as part of a different course of conduct or each
involved a substantially different criminal objective. The
minimum term, if any, shall constitute the aggregate of all
minimum terms, but shall not exceed one-third of the aggregate
maximum term or ten years, whichever is less. : R AR

‘D. A defendant may not be sentericed to consecutive terms
or cumulative fines for more than one offense when: o ’

1. One offense is an included offense of the other;

2. One offense consists only of a conspiracy, attempt,
solicitation or other form of preparation to commit,
or facilitation of, the other; or

3. The offenses differ only in that one is defined to
prohibit a designated kind of conduct generally, and
the other to prohibit a specific instance of such
conduct; or

4. Inconsistent findings of fact are required to
establish the commission of the offenses.
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E. The limitations provided in this section shall apply
not only when a defendant is sentenced at one time for multiple
offenses, but also when a defendant is sentenced at different
times for multiple offenses all of which were committed prior
to the imposition of any sentence for any of them. Sentences
imposed by any court, including federal courts and courts of
other states, shall be counted in applying these limitations.
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TITLE D3 THE SENTENCING SYSTRM

Chapter 34 Commitments to the Department of Mental flealth and

Corrections

Section 1. Commitments for Murder

1. A person who has been convicted of a crime may be sentenced
“to the custody of the Department of Mental Hea 1th and Correctjons
pursuant to the prov151ons of thlS chapter. : Z—ﬂuD
. 2.'In the case of a person conv1cted of murder, a@?gjcourt snall zﬁ{-
A. set a maximum term for the commitment of»llfe or any Sermk .

of years not to exceed forty years, and may

B. set ‘a mlnlmum term not to exceed ten ]ears or ‘one halF

N

of the max1mum term,ofvyears'set by_the court, whlcheverkls lcss, andilﬁgyj
mayd' » o s RN e LR , ‘ S o L
, -~ .C. order that the minimum term be served in a penal institu--
tionbunder the control of the Department, with the specific institution

to be determined‘by thevDepartment;

COMMENT

Source: This_section is new. ‘ .
Current Maine Law: - Tltle 17 § 2651 now requlres that persons conv1ctcu
of murder be sentenced to 1mprlsonment for llfe Ellglbll]t] Fdr Da—yf,

role occurs, however, after approx1mately ll years.
The Draft: This section changes present law in several respects. Life
imprisonment is still possible, but it is not mandatory. - 2 specific

term of years may be ordered by the court so long as the term does not
exceed forty years. Some limit is required in this regard in order 9
insure that terms of 100 or more years are not possible. The court is
also empowered, but not required, to set a minimum term. In the absence
of a minimum term, this chapter will permit the Department to place the
offender outside of an institution at any time that he is in custody.
This section differs from the rest of this chapter in providing the cnurt

with authority to order that the offender be put in a penal institution.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 34 Commitments to the Department of Mental Health and

Corrections

Section 2. Commitments for Crimes Other Than Murder

1. In the caseiof a person convicted of a crime other than wurder,
the court may commit to the Department of Mental Health and Correctinns
for a maximum term as proyided,for inythis section and in section 3,
and for a minimum term if the conviction is for one of the following
crimes: manslaughter, rape,‘robbery, arson, or kidnapping. N

2. Subject to the proyisions of section 3, the court shall set‘the

max imum term for the commitment as follows-

a8

0
{
rf .

YCA: In the case of a class A crime;Athe‘conrtishall
maximumtperiod not to exceed thirty years; B - S
. 'B. In the case ‘of a class B crime, Vthe court shall set a
manimum period not to exceed ten years-.," R R
C,'In the case of a class C crime, the court shall'set a
maximumrperiod not to exceed five years; |

EcD In the case of a class D crlme,lthe court shall set a

maximum period not to exceed one year.

3. If the court sentences a:person convicted of one cf the crimes
listed in subsection l to a minimum term, such minimum may be set at
any term of years not to exceed one half of the maximum set under sub—;i'
section2. The court shall have authority to reduce any minimum term“
upon application by the Department made at any time, upon notice to the
county attorney.

_ 4. The sentence of commitment made under this section or section 2
shall not include any provision concerning where the convicted person
is to serve the period of commitment, and the further dispositinn of

such persons shall be governed by the provisions of section 7.

COMMENT _
This section has been revised so as to clarify the xrole »f the

restrictions in section 3; to provide minirmum terms for desiqgnated crimes;:

and toexpress the limitation on sentences requiring imprisonment.

-113-



3-1l4n
October 13, 16972

TITLE D3 THE SENTENCING SYSTEM

Chapter 34 Commitments to the Department of Mental Health and

Corrections

Section 3. Upper-Range Commitments

1. If a convicted person is committed to the Department of Mental
Health and Corrections pursuant to section 2, the maximum term shall nnt
be set at more than twenty years for a class A crime, seven yvyears for
a class D crime, three yvears for a class C crime, or siv months for
a class D crime unless having regard to the nature andlcircumstances
of the crime, and the history’and character of the defendant the court
is of the opinion that a term in excess of these limits is renulredlfor‘oia

the orotectlon of the publlc from further crlmlnal conduct of the con—‘;_if

N

v1cted person

1552. The court shall not 1mposed an upper-range commltment undcr thlS

Vsectlon unless there has been a pre- sentcnce 1nvestlgatlon pursuant tu.
Rule 32(c) of the Maine Rules of Criminal Procedure A 7 5
3. If a person is committed to the Department "under th]c nuthor:ty

of this sect1on,‘the court shall set forth for the record 1ts detalled

reasons for d01ng so.

COMMENT

- This section has been revised to clarify its relationship_to sectiontw
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TITLE D3 THE SENTENCING SYSTEM

Chapter 34 Commitments to the Department of Mental Health and
Corrections

Section 4. Transmittal of Statements to the Department of Mental
Health and Corrections

After sentence has been imposed under section two or section
thfee, the judge, the person representing the state, the attorney
representing‘the convicted person, and any law enforqemeﬁt agency
whiCh investigated the case or participatéd in the pfosecution,’
may file with the.clerk for transmittal to the Department, a
brief statement of theii»views respecting the person‘cbnvictea-
:apdrofrthe crime.;,ﬁpon request,Nanf‘éuchxsﬁatémeﬁt shall be

made évailable to any of the above named persons or agencies.

£
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TITLE D3 THE SENTENCING SYSTEM

Chapter 34 Commitments to the Department of Mental Health and
- Corrections

Section 5. Calculation of Period -of Commitment
1. The sentence of any person committed to the custody of
the Department of Mental Health and Corrections shall commence

_ on
‘to run on the date/whlch such person is received 1nto the custody

of the Department.

2. kWhen a person sentenced to the custody,ofvthe‘Department
has previouSly been detained to await,trial, in any'state or
local 1nst1tutlon for the conduct for Wthh such sentence is
imposed, such period of detention shall be deducted from the
minimum;term of such sentence, if any, or from the maximum term
of such sentence.;'The officer having custody of- the offender
‘shall furnlsh the court, at the time of sentence, a statement
showing the length of any such detentlon, and the statement
shall‘be attachedrto the‘off1c1al records of the commltment.

L7 .’c»\f
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TITLE D3 THE SENTENCING SYSTEM

Chapter 34 Commitments to the Department of Mental Health and
Corrections

Section 6. horlty of the Department of Mental Health and
Correctlons -

l. Upon receiving a person committed to its custody under
section two or section three, the Department shall place the
person in-a cla551f1catﬂon program the aim of whlch lS to determlne
which 1nstltutlon'or program avallable to the Department is most
-likely to insure the lawful conduct of such person upon hlsl | Tﬁy
release from the custody of the Department | -
2, ‘The Department shall by regulatlon, provlde for the;
class1f1catlon process to 1nclude R V
A, An‘opportunlty for the‘person belng classlfled to
. communlcate,‘orally or in wrltlng, concernlngrthe program
vvhe is to be placed 1n,’and - |
‘Br ‘A wrltten statement from the Department to‘such personk
statlng the class1f1catlon dec151on that has been made, and
© setting forth the reasons why he is belng placed 1n a ~.
" partlcular program.- o A i E e |
3. Upon completion of the classification process, the
Department may place a person commltted to its custody as follows:
A. In a state institution, pursuant to-the provisions of
Chapter 37; or
B. In a county jail, pursuant to the provisions of Chapter
38; or
C. In a parole program pursuant'to the provisions of
Chapter 36.
4. Transfers from one program to another shall be made

-117-
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TITLE D3 THE SENTENCING SYSTEM
N |

Chapter 34 Commitments to the Department of Mental Health and
- Corrections

Section 7. Release from Imprisonment; Community Supervision

A 1. The Department of Mental Health and Corrections shall,
in its discretion exercised pursuant to the provisions of Chapter

36, release persons coavicted of murder and sentenced to imprison-
ment either

A. at the explratlon of the mlnlmum term spec1f1ed in
’the.sentence, or - -

B. if there is a maximum term of years s0e01f1ed in the
sentence, at any time prlor to five years earlier than i
\‘the explratlon of such max1mum term of years, or .

'C. “if the maximum perlod spec1f1ed in the sentence is
life, then at any time follow1ng explratlon of the minimum

term, or at any time if no minimum term is 1ncluded in
the sentence. :

2. Upon the release from 1mpr1sonment of. any person
pursuant to subsectionl, the Department shall maintain him under
its supervision in the community for a period not to exceed five
years.. At any time during such five year period if the Depart-
ment determines that the protection of the public no longer
requires further supervision, it may terminate such supervision,
in which event'the maximum period of commitment specified in the
sentence shall be deemed to have expired.

3.- A person convicted of any crime other than murder
who has been committed to the custody fo the Dgpartment, and
placed thereupon by the Department in a state or county penal
- institution, shall be released from such institution and be subject

to supervision by the Department and remain in the custody of
. the Department as follows:

A. If the maximum period of commitment set in the sentence
is nine years or less, the period of community supervision
shall be one-third of such maximum, so that in no event
shall the release be delayed beyond the expiration of two-
thirds of the maximumn;

B. If the maximum period of commitment set in the sentence
is more than nine years but less than fifteen years, the
period of community swupervision shall be three years, SO
that in no event shall the release be delayed beyond three
years prior to the expiration of’the maximum;

C. If the maximum period of commitment set in thc sentence
is fifteen years or more, the period of community superv131on
shall be five years, so that in no event shall the release

be delayed beyond five years prior to the expiration of the

naximum. «.Tﬁ?pfnﬁfﬁﬁ*
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D. At any time during the period of community supervision
provided for in this subsection, the Department may
terminate its supervision and custody if it determines
that the protection of the public no longer requires
further supervision and custody, in which event the
maximum period of commitment specified in the sentence
shall . be deemed to have expired; provided, however, that
no such termination shall be made prior to the expiration
of any minimum period of commltment 1ncluded in the
sentence.

4, A person conv1cted of any crime other than murder
who has been .committed to .the custody of the Department ‘and
made subject thereupon by the Department to supervision in the
community, may subsequently be placed in a penal institution
pursuant to the provisions of chapter 36. .In such cases the
Department may release such a person from the institution prior
to the expiration of the maximum period set in the sentence and

supervise hlm in the communlty untll expiration of the maximum
perlod '

5. As used in this section, "thereupon” means upon the

completion of the classification process provided for in section 6.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 35 Fines

Section 1. Amounts Authorized

1. A person who has been convicted of a crime may be
sentenced to pay a fine, subject to the provisions of section 2,

which -shall not exceed:

A. §20,000 for a class A crime;

B. $10,000 for a class B crime;

C. $1,000 for a Class C crime;

D. $500 for a class D crime; and

E. any higher amount which does not exéeed the pecuniary
gain derived from the crime by the defendant.

b

2. As used in this section, "pecuniary gain" means the
amount of money or the value of property derived by the defendant
from the commission of the crime, less the amount of money or
the value of property returned to the victim of the crime or
seized by or surrendered to lawful authority prior to the time
sentence is imposed. When the court imposes a fine based on
the amount of gain, the court shall make a finding as to the
defendant's gain from the crime. If the record does not contain
sufficient evidence to support a finding, the court may conduct,
in connection with 1ts imposition of sentence, a hearing on thlS
issue. :

3. If the defendant convicted of a crime is an organlzablon,
the maximum allowable fine which such a defendant may be sentenced
to pay, pursuant to subsection 1, shall be doubled.

¢
COMMENT

Source: ThlS section is based on the Massachusetts Crlmlnal Code,
chapter 264 section 15.

Current Maine Law: Article I, section 9 of the Maine constitution

prohibits the imposition of "excessive fines." There is little
clear guidance to what this means, however, since the only reported
case interpreting this prohibition declared: "In determining the

question whether . . . or not a fine imposed is excessive, regard
must be had to the purpose of the enactment, and to the 1mportance
‘and magnitude of the public interest sought by it to be protected.’
State v. Lubee, 93 Me. 418, 421 (1899).

There is no general statutory provision govelnlng “the amount
of fines authorized by law. Each criminal offense defined in
the statutes carries its own fine penalty. Chapter 303 of Title 15
deals with the subject of fines, but is restricted mostly to the
recovery of fines and their payment to the dppropllate government
official.

~120-




The Draft: This section follows the general policy of having

the criminal code grade offenses by imposing differing penalties
on offenses of differing seriousness. The limits provided are
maxima, so that a sentence may include a fine anywhere below the 1

specified limit. Criteria for imposing fines are in section 2. .
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TITLE D3 THE SENTENCING SYSTEM

Chapter 35 Fines

Section 2. Criteria for Imposing Fines

1. No convicted person shall be sentenced to pay a fine
unless the court finds that he is or will be able to pay the fine.
In determining the amount and method of payient of a fine, the
court shall take into account the financial resources of the

offender and tho nature of the burden that 1ts payment w1ll
l"\que - 2 e "
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2. A person sentenced to the custody of the Department )
of Mental Health and Corrections, pursuant to chapter 34, shall -~
not be sentenced to pay a fine in addition unless he has derived
or has attempted to derive pecuniary gain from the crime, or the ;
court is of the opinion that such a fine will promote the public
safety through its deterrent effect or the rehabilitation of the
convicted person.

3. The court shall not sentence a convicted person only
to pay a fine, unless having regard to the nature and circumstances
of the crime and to the history and character of the offender, it
is of the opinion that the fine alone suffices for protection of
the public.

COMMENT

Source: This section is based on the Massachusetts Criminal Code
chapter 264 section 16.

Current lMaine Law: There are no criteria in the present law for
imposing fines, although it is likely that the consideration that

goes into deciding on a sentence to pay a fine ptilizes some of
the criteria set forth here.

The Draft: The provisions governing fines must be viewed in the
context of the code policy of having every crime punishable by
commitment to the Department of Mental Health and Corrections.
There will be no crimes punishable only by a fine. It is, of
course, possible that the circumstances of any particular case
will lead the court to withhold the commitment alternative and
to invoke only the fine that is authorized. Subsection three
requires that this be done only where the court is satisfied
that the fine penalty alone suffices to protect the public.

The purpose of subscction one is to minimize the number
of times that there arc defaults in the payment of fines. The
same subscction requires that if a person is found to be unable
to pay @ fine that might be reguired, he shall not, for that
reason, be committcd. Where an unconditional discharge is not
in order, the court can place the offendecr on probation.

.
L8} S

|
. .. i
Subsection two scbs out the criteria of cconoill Galh o |
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the primary consideration governing the use of fines in addition
to commitment to the Department.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 35 Fines

Section 3. Time and Method of Payment of Fines

1. If a convicted person is sentenced to pay a fine, the

court may grant permission for the payment to be made within a ' \

specified period of time or in specified installments. If no

such permission is embodied in the sentence, the fine shall be .

payable forthwith. . T
2. If a convicted person sentenced to pay a fine is also

placed on probation, the court may make the payment of the fine Sl
a condition of probation. In such cases, the court may order R
that the fine be paid to the probation officer, to be transmitted. o
by the probation officer as the court may dlrect, pursuant to Tt e
this section. : : a:f?fff;;{,g
. 3. In cases involving desertion, non-support or illegit—- ;
“imacy, the court may order the fine paid over to the spouse of the -
convicted person or to the city, town, corporation, society or Be
person actually supporting the spouse, child or children, or to
the state treasurer for the use of department of welfare to the B
‘extent that it has actually supported the spouse, child or chlldren._?f7”
In all other cases, the fine shall be paid into the treasury of : . -=
the county . where the offense is prosecuted for the use of such .. -7 _ ..
county. : e : : ' Ce e

4. - The convicted person shall be informed of the form .- -: = -~
and recipient of payment at the time of sentencing. If such = .=wos
person defaults in the payment, the designated rec1p1ent shall
take approprlate actlon for 1ts collectlon.

5. The costs and expenses of the prosecutlon of offenses g :
shall be paid by the county where the offenses are prosecuted, un- -
less otherwise specially provided. Any law enforcement officer -
required in the performance of his duties in the connection with
the administration  of criminal justice to incur expenses for or °
incidental to interstate travel which are payable by a county -
pursuant to this subsection, shall be entitled to draw on the
treasurer of such county in advance on account of such expenses
in an amount set forth in a written estimate thereof bearing
endorsement of approval thereof by a Justice of the Superior.
Court. Such officer shall be held accountable to said county
for such advance. :

COMMENT

-

¥

Source: This section contains features from the Massachusetts
Criminal Code, chapter 264 sectJon 17 and Title 15 section 1902
of the Maine laws.




. where the prosecutlon occurred

October 19, 1972

[
[

Current Maine Law.b There is no present prov131on for 1nstallment
payments of fines or for fines to be paid to anyone but the
treasury of the county where the offense is prosecuted.

The provisions of subsection 5 are taken from Title 15 )
section 1902. " , - . , ; : ,

The Draft: The section prov1des some of the detalls and mechanlcs
for the payment of fines. Importantly, it prOV1des statutory
authority for the court to order. fines to be paid in a mannexr -
that fit the resources and abilities of individual persons.
Present law is changed by providing additional authority, in
subsection 3, for the fine to be pald other than to the county
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TITLE D3 THE SENTENCING SYSTLEM

Chopter 35 Fine

Section 4, Defsult in Pa yment of Fines ;

L. When a convicted person sentenced to pay a flne defaults in the
payment thereof or of any installment, the court, upon the motion of +{he
official or person to whom the money is payable, as provided_in_sectidn
3, or upon its own motion, may regquire him to show éause why he should -
not be senteﬁced to be committed to the Department of Mental-Healthfan&»
VCOY?ECTlOHb for non-payment and may issue a summons or a warrant of
arrest for his«appeapance.- Unless such person shows thatvhis'default was
not attributable +o a willful refusal to obery the order of the court or
to a failure on hlq part ‘to make a good faith effort to obtain the funds
reguired for the payment, the court shall £find that his default was un-
excused and may order him committed to the Dopartment untll the flne or a
specified part thereof is paid. The term of the commltment for.suchv
unexcused non-payment of the ane shall be specified in th° order 0f 7’
commitment and shall not exceed one day for each flve dolla:v of tHa fine

or six months, whichever is the shorter. Then a flne is 1mpoqed on an

oroanization,‘it is the duty of the person or persons autHor17ed to make s

disbursements :rom Lhe assets of the organlzatlon to pay it from such

assets and failure so to do may he Dunlshab le under this section. A
person committed for non-payment of a fine shall be given credit téwards‘
its payment for each day that he is in the custody of the Department, at
the rate specified in the order of commitment.

2. If it appears thatvthe default in the payment of a fine is ex-
cusable, the court may make an order allowing the offender additional
time for payment, reducing the amount therof or of each jinstallment, or

s

revoking the fine or the unpaid portion thereof in whole or in part, or
may impose such sentence of commitment to the custody of the Dep

as is authorized in subsection 1.
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3. Upon any default in the payment of a fine oF any installment

cveof, execution may be levied, and such other measures may be taken

ne or the unpaid balance thereof as are

B

for the collection of the £
authorized for the collection of an unpaid civil judgment entexed against
a pergson. The levy of execution for the colle&%ion of a fine shall not
dischHarge a person committed to the custody of the Departmentfor non-
payment of the fine until such time as the amount. of the fine has been

collected.

comENT T

R

Source: This section is patterned on the Maésaéhﬁsetts,Criminal Code

chapter 264 §18.

.

Current Maine Law: Title 15 §1904 now provides:
Except when otherwise provided, any convict sentenced to pay
a fine or costs or both and committed or confined for default
thereof and for no other cause shall he given a credit of 35
on such fine or costs or both for each day during which he shall
be confined and shall be discharged at such time as the said .
credits or such credits as have been given and money paid . in
addition thereto shall equal the amount of the fine or costs or
both, but no convict shall serve more than 11 months to dis-~ i
charge his liability under any single fine or costs or both, and.
in all cases no further action shall be taken to enforcevpayment;
of said fine or costs or both. o

The validity of this part of the Maine laws is seriously in doubt by"
virtue of the decisions of the Supreme Court of the United States in Tate
v. Short, 401 U.,s, 395 (1971) and Williams v. Illihois, 399 U.5. 235 (1970)

Tn these caseg the Court ruled that an indigent person could not be im-

=

risoned solely because he could not raise the funds necessary to pay @

=

“ine, and that the period of incarceration for non-payment could not
exceed that which was otherwise authovized by the legislature for commiss Lar
of the offensze.

~ . . . ’ . . . S ont of
The Draft: This section authorizes a comnitment to the Departmen

.............. Onet., iz
e

Mental Health and Corrections under two sets of circumstanCGST

where the failure to pay the fine is found to pe without exed
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second is where, although the court finds that the default is excusable,
the convicted pefson would escape punishment altogether unless he were
ordered to the custody of the Department. This latter situation may
avise wheve the person may not be able td raise oxr earn the money needed-

to meet his cobligations under the original fine.sentence. This is, to be

0
o
H
0]
v}
=]
H-

instance of committing a poor person where a wealthy one would

n fr

~
D
=
o
’—l-

O

e» but it does not violate the rule in the Tate case since there,

the statute violated provided for only a fine, so that imprisonment was

altogether impossible for a non-indigent defendant. In this regard,
Justice Brennan wrote for the Court: : N P |

‘Since Texas has legislated a 'fines . only' policy for traffic sent
.ences, that statutory ceiling cannot, consistently with the '
Equal Protection Clause, limit the punishment to payment of the
fine if one is able to pay it, vet convert the fine into a prison
term for an “indigent defendant without the means to pay his fine.
Imprisonment in such a case is not imposed to further any penal
. objective of the State....We emphasize that our holding today

does not suggest any constitutional infirmity in imprisonment

of a defendant with the means to pay a fine who refuses or neg-
lects to do so. Nor is our decision to be understood as preclud-
ing imprisonment as an enforcement method when alternative means
are unsuccessful_despite the defendant's reasonabhle efforts to .

" satisfy the fines by those means; the determination of the
constitutionality of imprisonment in that circumstance must await
the presentation of a concrete case. ' : '

The last situation referred to by Justice Brennan is provided qu in

this draft; it has not, as yet, been ruled on by the Court.
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TITLE D3  THE SENTENCING SYSTEM L

Chaptexr 35 Fines

Section. 5. Revacation of Fines .

A convicted person who has beén sentenced to pay a fine and has
not 1ne>cusably defaulted in payment thereof, may at any time, petition
the court which sentenced him for arrercation of the fihe or of any
unpaid portion therepf. If thercourt finds that the circumstanceSVWhieh T
warranted the imposition of the‘finewnave ehanged or that it would other-
wise be unjust to requlre paynent the court may revoke the tlne or the

unpald portloa enereof in whole or in part or modlfy the tlme and nethod

- PR
s

of payment.
. COMMENT = - ¢
Source; This section is taken from the Massachusetts Criminal Code chapter

264 § 19,

Current Maine Law: .There is no provision like this in the present law,

The Draft- Thls section is de51gned to inject a degree of flex1b111;y

1nto the uystem for collectlng flnes.‘ When 3 person ”1n good standlng

regarding the payment of his flne, he may seek to have ‘the flne reduced
or revoked entirely, and the court is authorized to grant such a reguest

if it finds circumstances which warrant such a change.
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TITLE D3 . THE SENTENCING SYSTEM

Chaptexr 32 Probation and Unconditional Discharge

Section 1. Eligibilitv for Probsation and Unconditional Discharge

1. A pérson'who has been convicted of any crime, except murder, may be
sehtenced to probation or unconditional discharge, unless the court finds
that

A.bthere is undue risk that during the peribd of probation the
convicted person would commit _another crime; or
B. the conv1cted person is in need of correctional treatment
that can be, prov1ded most efFec+1vely by conn1tment to the Departmegt of
Mental Health and Correctlon5° or |
L, C. such a sentence would depreCLate the seriousness of the
crime for which he was conv1cted |
2. A conv1cted person who is eligible for sentence unde:lthis ,
chaptef, as'provided in subsection 1, shall be sentenced to_probation if
he is in need of the supervision, guidance, assistance or direction that
probation can providé. If there is no such need he shall be sentenced

~to an uncondltlonal discharge.

COMMENT

Source: Parts of this section are taken from the Massachusetts Criminal

Code chapter 264 § 20(b) end the Federal Criminal Code §3101(2).

cy

Current Maine Lew: There is no statute of general applicability similar

to this in the present law. Murder, treated separately in this section,
is now subject to a mandatory life imprisonment sentence undex Title 17

§2651.

The Draft: This section serves to set up a system of priorities to

govern the sentencing decision. Consistent with the provisions of
‘ excluded fYOﬂ con=

drafit chepter 34 51, persons coovicted of murder are

. 2.

sideration for probation or unconditional discharge. subseﬂtigﬂ

V“

. . ers
Chis ction similarly excludes from this chapter tho erp



7
{
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'would present a threat of further crime if sentenced to probation or
unconditional discharge: who are in need of the programs available +to
the Department of Mental Health and Corrections; or whose offense is tab
serious for sentence under this chapter.

[}

Among those eligible, subsectlon 2 says that probatlon should be used

if it aopears that the convicted person would be helped thereby. Absent

such a n ed an uncondltlonal discharge is warranted
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L
Propation and Conditional Discharge
SR, “qe

Period of Probation:; Modification and Discharae

person convicted of a class A or class B crime may be placed on
Aprsbation for a period not to exceed three years: for a class C arime,
for a period not to exceed two years; and for a class D criwme, for a
pariod not to exceed one year. .

2. During the period of probation,specified in the sentenée made
pursuant to subsection 1, and upon application of a person on probation,
his probation officer[‘or.upon its own motion, the court may, after?a
hearing upoanptice»tQ the probation officef and the person on‘probation,‘
modify the requirements impbsed,vadd‘further requifements authorized .
by section‘B, or relieve the person.@n probation of any reguirement that,
in its opinion, imposes an unreasonable burden on him..

3. On application of the prbbatioh foicer,‘dr of the person on
probation, or on its own motion, the court may'terminate a period of
probation and discharge the convicted person at ény timerearlier than
~that provided in the sentence made pursuant to éubsecfion 1 if warranted

by the conduct of such person. Such termination and discharge shall

serve to relieve the person on probation of any obligations imposed by -

the sentence of probation.

: COMMENT

Source: This section is based on the Massachusetts Criminal Code chapter

264 § 22, and the Federal Criminal Code §3102.

Current Maine Law: Title 34 §1632 places a two year limit on all orders
of probation, regardless of the offense for which the conviction was had.
Section 1634 of Title 34 provides:

A person on probation may be discharged by the court which pla:¢¢
him on propation. ' s
1. Probationer no longer needs supervision. When 1t anBss
to the Division of Probation and rarole that a
is no longer in need of supervision, the d;Vl?iozﬁ

port to the court, or to a justice of the cour
=132 :
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which may order the probationer returned. After hearing,

the court or justice may terminate hlb probation and allow
him to go without day.

2. Has fulfilled conditions. When it appears to the court
that a probationer under its jurisdiction has fulfilled +the
conditions of his probation, it shall terminate his probatior
and allow him to go without day. '

The Draft: :The only signif 'cant change proposed by this section in the
present Maine law relates to the periods of probation. Subsectlon 1, con-
51stent w1th the policy of grading ofrenses, provides for differing max-
imum periods of probation, depending -on the class of c¢rime for which there
was a conviction. The Masqachuseuts and Federal drafts propose to have
six and five- year max imum perlods resoectlvely for the most serlous‘
roffense». These periods have been rejected in this draft on the view that
if probation is to be a successful experlence at all, it will be clear
that such is the case in a shorter period of time. o 1

The flexibility for modifying the éonditions of probatibn; ahdﬁfof
an early release of persons from the constraints of those condltlons, now

in present law, are continued in this draft.

2
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flead a law abldlng llfe.

October 24, 1972
December 1, 1972 ueebing

P

TITLE D3  THE SENTENCING SYSTEM

7

Chanter 32 Probation and Unconditional Discharge

Section 3. Conditions of Probation

1. If the court imposes a sentence of probation, it shall
attach such conditions, as authorized by this section, as it deems

to be reasonable and approprlate to a551st the conv1cted person to .

-As aféondltlon of}probatlon,‘ﬁhejcourtJin;its4sentenée?ﬁay 

S H. to'make iéstléﬁtlon of the frults of hlé crlme”of to
make reparation in an amount he can afford to oay, for the loss or‘
damage caused thereby: .

I. to remain within the jurisdiction of the court and to
notify the court or the probation officer of any change in his address

or his employment;

n13u,

Catevwz




BT 24 9m

J.bto refrain from excessive use of‘alcohol and drug
abuse; |

K. to report as directed to the court or the probation’
officer, to answer all reasonable ingquiries by the probation officer

and to permit the officer to visit him at reasonable times at his

home or elsewhere,

‘tlsfy‘any other condltlons reasonably related»to,

the'rehabllltatlon of th

“7?secur1tv.

”cbapter,,

,_JLThere 1s no statute whlch spell“' ut: what hese condltlons’are or

| mlght be in: any‘lnd1v1dual eaee

The Draft: This section provides legislative guidelines for the

setting of probation conditions. It does not interfexre with the
discretion of the sentencing court in setting conditions which it

deems proper in individual cases.
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ng;probatlon5off1cer;has;probable cause to belleve that. tnere has beenj:

:'whether or not there has been a. trlal and conv1ctlon for such,‘

'other crlme- or

. before the court. for a,hearlng on . the\Vlolatlon of, probatlon,.lf the

October 24, 1972
December 15, 1972 meeting

TITLE D3 THE SENTENCING SYSTEM

Chaoter 32 Probation and Unconditional Discharge

Section 4. Procedures on Probation Violation

1. At any time before the discharge of the person on probation

or the termlnatlon of the perlod of probation, a prohatlon offlcer

‘;;A ‘may arrest ‘the person on. probatlon,_lr he has probable'5557

cause to belleve that such person has commlcted another crlme,_ﬂ,.upw‘

"BQ»may lssue a. summons orderlng the person to apoear

: a VlOlatlon of apcondltlon of probatlon that is not the commlsslon,:?V7

~fof;a Crlme.p)h“

‘Pﬁ;the probatlon ofFlcer shall forthwlth flle a. report in the court

alleglng the“facts and conduct constltutlng the v10aatlon of oroba—;a

‘released forthw1th 1f he has been arrested on the allegatlons.ivlf

a hearlng is ordered, the person on probation shall be notlfled
and the court may issue a warrant for his arrest.

4. 1If a hearing is held; the person on probation shall be
afforded the opportunity to confront and cross-examine witnesses
against him,‘to present evidence on his cwn behalf, and to b=
represented by counsel. If he cannot afford counsel, the.court

shall appoint counsel for him.
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5. After hearing, if the court finds that there is probable

canse to believe that the person on probatiocn has committed the
crime alleged in the probation officer's report, it may oxrder such

person committed without bail pending a trial on the charge of

having committed such a crime by the court having jurisdiction

thereof, and the time of such commitment shall be credited as time

served for the original’crime if the person is not later convicted

of such other crlme. If the court flnds that the person has otherWLSe’

1nexcusably falled to comply w1th a requlrement 1mposed as a condltlonv,

of. probatlon, lt may revoke probatlon and 1mpose any sentence that 'ffh”

Fﬂmlght have been 1mposed orlglnally for the crime of whlch he was

/f'belleve that the person on probatlon has commltted another crlme,;,

'and it has jurlsdlctlon over such crlme, lt may accept a plea of

:;Lgmay proceed to sentence for the

kskwprobatlon and_lmpose any sentence that mlght have been 1mposed 17

pconv1cted Ir the court rlnds that there 1s probable cause to .

fgulltv or nolo contendere prov1ded all of the requlrements for

‘shall remaln 1nterrupted untll thewdate of the hearrng or the date

}

L acceptlng such pleas are complled W1th In such case, the court

ewly commltted crlme,,and revoke

the court dismisses the report. In the event that the court does‘j%llh
not revoke the probation after hearing, "the probatloner shall be “
credited with the time lost by the interruption of the running of
his probation period.

7. As used in subsection 2, ncourt” means any Superior Court
or District Court as the Division of Probation and Parole shall,

in its discretion, choose. If the court is not the court which
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'{Source.f Thls sectlon lS partly new,‘partly based on Malne Rev1sed
~Statutes Tltle 34 §§1632 and 1633,'and the Massachusetts Crlmlnal o

»:‘-:_"':Code chapter 264.g5 23 and 24.

October 24, 1972

imposed the probation sentence allegedly violated, it may order

the proceedings transferred to such court or, if it chooses to
entertain the proceedings, it shall request from the clerk of

the court in which the probationer was sentanced attested copies

Oof the sentence of the court and any other documents in the case.
Upon recelpt of 'such reauest, it shall be the duty of the clerk to W

send forthwith the requested attested coples.

COMM._,NT

Current Maine Law;,tPertinehtﬂparts:ofbTitie:34 §§1632‘and 1633dare f”7j

as. follows-::;

,,'1632 A probatlon—parole offlcer has the same authorlty
~oiwith respect to the probatloner as if he were surety .upon dtv,
_the recognlzance of the probatloner.t Each probation-parole
"offlcer has authorlty to arrest and charge a probationer i
01th VlOlatlon of probatlon and take him into his: custody:
‘in any place he may be found, to detain the probatloner
“in any-jail:for a reasonable time in order to. obtain an:
order from the court, ‘ox justlce of the court in. vacatlon,
returnlng the probatloner to .court as. prov1ded in. sectlon
1633., -In the -event. :the . court refuses- to issue an: ‘order
.,returnlng the probatloner as prov1ded under section 1633,,
" the court shall issue-an order directing the immediate .. .
release of the probatloner from arrest and detention. A
probationer so arrested and detained shall have no right
of action against the probation-parole officer or any other
persons because of such arrest and detention. Any action
required under sections 1633 and 1634 may be taken by any

prooatlon~parole officer.
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1633. When the Division of probation and Parole charges:
a probationer with violation of a condition of his proba-
tion the division shall forthwith report the alleged viola-
+ion to the court, or to a justice of the court in vaca-
tion, which may order the probatloner returned. After
hearing, the court or justlce may revoke the probatlon
and impose sentence if the case has been continued for
sentence or may order the propationer to serxve the original
sentence where its execution has been suspended Or may
" order the probation continued if it appears just to do SO. .
‘ The Division of probation and Parole may in its et
discretion report the alleged violation to any Superior
- Court or District Court as applicable. . When such court -
" deems it to be convenient in the administration of justice - -
. .to entertain a petltlon for violation of prdbatlon, such “
+ -court shall request. from the clerk of the court in which-
- the probationer was sentenced attested copies of the sen-
" tence of the court and.any ‘other documents in the casex
fUpon receipt ‘of such request, it shall be the duty of the
‘clerk to send forthwith the requested attested COpleS.}"
-~ The court may, after hearing, revoke or continue probation
. Jjust as if it were the-court that originally 1mposed sen-—
. tence. - The clerk shall thereupon- forward to the clerk of
“"the court “that orlglnally imposed sentence an attested
i copy of the petltlon for revocatlon and order. pursuant
" thereto. = P S
;' : Whenever a probatloner is’ charged by the lelSlon 7
with v1olatlon of probation under this section, the running -
“of the probation period shall be interrupted from the date
" of such charge and shall remain 1nterrupted until the prooa—f
tioner: is- returned to the court.: n the event of the: w1th—?
drawal of the charge by the lelSlon or in the event that
the court at the hearing on "the alleged violation' finds |
©» that the: probatloner ‘did not violate the- condltlons of his 70
_ probation, he shall be credited with the time lost by the -
“'lnterruptlon of the runnlng of his probatlon period. -

Further guldance as to the present law can be found in several
reported decisions. It has been held, for example, that the statutoyy .
scheme for revoking probation contemplates that notice of the alleged

violation be given, and that a person on probatlon cannot be compelled

to defend against a charge of probation violation that was not alleged.
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:ffllt would be a wholesome pollcy for counsel to be app01nted for

October 24, 1972

State v. Russon, 260 A;Zd 140 (1969). The Supreme Judicial Court
has also indicated that the court hearing must be fair and impar-
tial, and a decision reached "in the exercise of a sound judicial
discretion from the evidence before it" ... and not as "the result
of whim or caprice." Dow v. State, 275 A.2d 815 (Me. 1971.) When
sentence is made and suspended at the time probation is ordered,
+he court has held that there is no constitutional'right to counsel
- at a subsequent hearlng to revoke probatlon. Skidgell v. State:’

‘f264 A. 2d 8 (Me. 1970), although the court has twice repeated that %fi

"' indigent persons in tnese proceedlngs.h skidgell v. State, 264

5.2d 8 (Me. 1970); sState v. Allen, 235 A.2d 529 (Me. 1967.) ..

The DraFt- Thls sectlon would change several aspects of the’p%.r

presently controlllng law relating to revocatlon of probatlon. 51

In subsectlon 1, the authorlty of the pronatlon officer to arrest

1s restrlcted to those 1nstances where the alleged v1olatlon 1nvolves‘d,

”the commlss1on o;_anotner crlme. Addltlonal authorlty to cause.the )

htjprobatloner to be arrested realdes 1n the court to whom. the probatlon }f
tofflcer makes hls charges of v1olatlon. The purpose of the arrest;‘”f?
-fls prlmarlly to 1nsure that the probatloner appears at the hearlng

;‘wnlch the court may order, and 1n many cases 1t maj nOt e necessary

‘ for the probatloner to be. taken into- CUSLOdY to insure this. In.
any event, when no new.crime is ;nvolved,;ltvshould be a,judlcial,kﬁif:
decision that the probationer be held in custody.
Subsection 2 follows the present policy of reporting the alleged
violation to the court and notifying the probationervof the charges.
Subsection 3 leaves to the court the precise manner of notifying
the probationer that a hearing has been ordered, and the nature of

the charges ‘that will be heard.
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?iCourt held that in parole revocatlon proceedlngs, due process ;f

%requ1rements were{
'(b) dlsclOSure to the parolee of ev1dence agalnst hlm- (c) opportun—_,

vfor not allowrng conlrontatlon) (e) a "neutral and detacned“ hearlng .

*there is- no thought to equate thls second state of parole revocatlon

;;[the flrst 1s a prellmlnary nearlng by someone other than the‘parole

October 24, 1972

Subsection 4 details the minimum essentials of the hearing.
It accepts the dictum that the assignment of counsel is a "whole-
some" practice, although in the context of there being no provisions
in this draft title for suspended sentences to order into execution,

Mempa v. Rhay, 389 U.S. 128 (1967) would seem to require.a due processv'

'tjpe hearlng. There also needs to be taken lnto account the recent o

:dec151on in Morrlssey v. Brewer 92 S. Ct 2593 (1972) ln whlch the

:"(a) wrltten notlce of the clalmed VlOlatlonS or parole,pgﬂ

1ty to be heard in person and to present witnesses and documentary

evidence; (d) the rlght to confront and cross—exan1ne adverse w1tfﬁg;;;

nesses (unless the hearlng offlcer spec1f1cally finds good caus°

body such as a tradltlonal parole board members of which need not

"be judlc1al offlcers or . 1awyers-land (f) a wrltten statement DY Lhegi,_

lactflnders as to the reasons for revoklﬁg parole. We emphaslze-

offlcer reportlng the v101atlon LMSJF] to a crlmlnal prosecutlon in :
any sense; it is a narrow 1nqulry, the process should be flex1ble E
enough to consider ev1dence 1nclud1ng letters, affidavits, and other
material that would not be. admissible in an adversary criminal trial.:
The opinion goes on to note: "We do not reach or decide tne
guestion whether the parolee is entitled to the assistance of
retained counsel or to appointed counsel if he is indigent." At

this point the opinion cites the Model Penal Code provision giving

a right to "advise with his own legal counsel." Justice Douglas,
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-? leadlng to the proposal made here that
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dissenting in part, and Justice Brennan, concurring in the result,

both indicated that counsel should be an essential feature of the

proceedings. A ,
Importantly, Chief Justice Burger based his opinion for the

Court on the view that: "It is hardly useful any longer to try to

deal with this problem in terms of whether the parolee's liberty is

rlgh or a. pr1v1lege.1‘ By whatever name the llberty 1s valuablefﬁ

"and must be seen as w1th1n the protectlon of the Fourteenth Amend—

{‘ment. : The same 15 true of any analy51s of probatlon revocatlon,

“the practlce of a551gn1ngf

o counsel be conflrmed by leglslatlon.f
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