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August 10, 1972 meeting

TITTE D1 CONERAL PROVIZICNS
Chopter 11 Preliwninary
“ection 1., Title: Effectdd Dater Severabllity

¥

1.Title 17 of the Revised Statutes Annotated shall bBe known,

n

and mey be cilted as the Maine Criminal Code,

vbe

(\)

ective one year after the d

1.

of its enactment, and it ghall apply only to offenzes committed

subsequent to its effective date. Prosecution for offenses comm~

itted prior to the effective date shall be governed

law which 1is continued in effect for tha

i

Code were not in forcejs provided, however, that in any such pros-

ecution the court may, with the consent of the desfendant, impose

sentence under the vrovigions of this Code, For purpoces of{this
zectlon, an offense was committad subsaquent to the effective
date 1f all of the elementsrof the offense occurred on or after
that date.

3. If any provision or clsuge of this Code or application

N &

therecof to any person or clrcumstances 1s held invalid, such in-

i

o

validity shall not affect other provisions or applications of the
Code which can be gilven eflfect without the luval d provision or

application, and to this end the provisions of this Code are

declared to be gevers

A

Jource: This gection ig constructed from provisions in the Mags-

(..\

4
SNy

l‘\‘)

achusetts Criminal Code chapter section 1,y and the New Hamp-

\.,J

shire Criminal Coda chapter 625 section 2.

ong of thils

‘_u

N b " iy woy — P — -
Current Malne Laws Theve are no couater-part provisg!

section in the present Malne law,

jh3-
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1 This seotion provides g title for the new criminal

Tows,  The gap hetween cnsctnent and erfective date
—~ ' s Y 3 ] b 3 NN e ~ A e - FUNE . | ~ L
subsection 2 1g designed to providzs for o period of

tlon on the part of those who will have administrative and en-

e oL

Fforcement responcibilities under the Code. The perilod o

yvear may ov may not be optimum, depending on a further assessme

and of thair abilities and capacitiez to absorb the sorts of
changes contained in the code. The first sentence of subsectio

twoe 12 therefore tentative. The remainder of that subsection

o be directly affected

n

avoids an ex post facto application of the Code, offering, however,

srovisions whenever the court and the convi

©
=)
@)
e
=
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o}

the new sen-

person agree Lo accept them, regardless of whether the offense
comnitted prior to the effective date of the Code,

o

In view of the couplexity and size of the Code a3 a whele,
subsection three provides against a single successful challange

to 1t bringing down the whole Code,

Lyl
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Aumuss 1y 1572
TITLE DY CENTRAT FPROVISTONS

Cimpter 11 Preliminarvy
Section 2. ALl OFfensez Defined by ZStatuto; Civil Actions

1. No conduct constitutes an offense unless 1t is prohiblited
by this Code, by any statute outside this Code, cor by any rule
or regulation authorized by and lawfully adopted under a statute.

2. Thig Code does not bar, suspend, or otherwise sffect
any rizht or liability for damages, penalty, forieiture or other
remedy authorized by law to be recovered or enforced in a civil
action, regardless of whether the conduct involved in such civil
zction constitutes an offense defined in this Code.

e
COMMENT

Source: Tl terminology of this section is taken primarily from
the Massachusetts Criminal Cods chapter 263 zection 6(a), and
the New Hampshire Criminel Code chepler 625 s=ction 5.
Current llaine Law: At the present time, the courts of Maine have
the power %o punish conduct that 1z not expressly defined as crim-
inal by an enactment of the le;lslatulea Title 15 section 1741
how provides that when a pe r“on has been convicted of an offense

court moy 1lmpose a one year term in priscn or a fine of 3500,
Thusg, although there was no specific statute on the subject, it
hasg been held to be a crime to burn a body tin the cellar
1ﬁrnac~, State v. Bradbury, 136 Me. 347, 9 A.24 657 (19392).
There ig no provisidn in current Msine law of +the SO“% con-

tainad in

The Draft:s Thlis o
cluzive nover oo 2
conform Maine law

actlon would vest in the
sfine what 1o 2 criuninnl
to all of the recent recod
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statutory source of criminal Iaw is almost entirely a matter

of providing zreater certainty to the law, for the provisinas
of 2 eriminal code - even when they resovrt to relatively vague
o1 even comunon law phrases - constitute a more clear pronounce-

ment of what must not be done than a systen whlch relies on
judzges deciding what ought not to have been done in the past.
It should alzo be noted that to the extent that resert o

judze-made common law crimes developed largely at a time when

the legislature sat so infrequently, that there was little alter-
~p

native to this system of law-making, the raoison d'etre has dis-

appearcd. But perhaps the most important consideration in

support of subsectlion 1 is that it lends credence to the ideal
that we have a rule of laws and not of men.
The reference to rules and regulations in subsection 1 is

in order to validate statutes such ags section 202 of Title 6

-6~
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TLTLE DI CENERAL PROVITTICND
Chaouvtber 11 Prellilinacy

e A crime 1o conduct which is proniblted by this Code, on
by any stztute outside this Cod including any rule or regula-

tion suthorized by and lawfully adopted under a statuts, provided

1. A

that the venalty for violation of such a statute, Tule or regu-

including any rule or regulation authorized by and 1=z 11y

adopted under euch a statute, which provides as a penalty for

enzaging in such conduct a fine, forfeilture, penalty cr other

=

ganctlion that does not include a terwm of imprisonment. Civi

o » 2

offenses are enforceable by the Attorney

] o1

action.to recaver the amount of Tthe penalty or to secure th

'J

forfeiture
2, Crimes are classified as class A, By, C¢ or D crimes by

£
[

thils Code, or in a statute otherthan this Code enacted subsequen

thereto, or purcuant to the provisions of subsection 3 in regard
to gtatutes outside this Code enacted prior. thersto,

.

2d by a statute outside this Cede 1s a class

Jd
*
g
e}
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A crime 1f the statute authorizes a zentence of imprisonment for

a term in excess of twenty years or for life; it is a class B
Nal 1

e gtatute authorizes a gsentence for a term 1n excess

of five years but not in excess of twenty yesrs;

O crime if the stntute suthorizes a sentence of lwprisomaent for
a term in excezs of one year, but not Ln excess of five years; it

L= B Tl S O A P P e, B N
17 the zoatuabe auvthorises 5 tevm of 1 "

not in excesgg of one year,

Ny
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e clazaification of offenges into distinct catezories

Current Vaine Taw: Criminel offentes in Malne are now gorted into

Telonler and miademesnors, There may be lezal consequences to
whether an offense is a felony or a misdewmsanor, &.2., 2 conspiracy

offense iz merged in the commission of the crime which was the

el

object of the congpiracy if the latter iz a mizdemeanor, but not

~

State v. Parento, 135 8

Me. 353, 197 Ao 156 (1938);

e

if 1t is a felony.

}—m

, _
State v. Mayberry, 48 Me. 218 (1853).

There are hundreds of lMal statutes which create criminal
offenses punished only by a fine, 2.2, Title 7 section 74 (ad-
ministering certain substances to animals during a comnpetition);

Title 13 section 1222 (fallure to maintain a burial lot); Title 13

section 2350 (soliciting

o

membership in an unlicensed society).

L]

The Drafts The purpose of any classification proviszion is to pro-

o

vide a mesne for legislative grading of

O

criminal offenses that will

0

2

eXpress some propbrtionality between the seriousness of the offense
and the o”JlOlGnO“” of the penalty. In the absence of such legis-
lative Jjudgments, the criminal law would become almost entirely a
utilitarian instrument for accomplishing deterrence, reformation

or retribution. That is, a court would be free to sentence a traffic

e

offender to life imprisonment in order to deter the commission o

trafflic offenses (probably the most frequently committed erime); a

s o

rat-tine petty thiel caould draw twenty years 1f a court thought it

might take that long to reform the thievery out of hiwmy and one
convicted of nezlizent aultomobile homlcide could be punished equally

with the wilful murderer in order to atfone for the loss of human
18-



The precent criminal law, of courge, evinces no such scheme of
injustice, The trouble is that the legislatlve Jjudoments that hove
cen made slmply defy vrational euwplanntion. There can b2 found in the
AT . iy

Maine statutes, for example, maxlnum imprisonment penslties of 30 daya,
60 dayvs, 2 months, three months, 90 days, ' wmonths, 5 months and 11
monthe, Such refined distinctions cannoet represent decisgions about
the relative sericusness of offences; rather, they are ad hoc judgzments
made 1n the absence of some over-zll plan. The functilion of this sectlon
is to provide such a plan,

Tnitially, this section needs to address 1tzelf to the guestion of
how many clesses there ought to be, 0Obviously, murder needs to be dis-

N

tingulished from simple ~theft. But the legisglative judzment must operate
fa ) iy <o faw)

in the absence of knowledge cf the particular circumstances in which

offengses are commlt "Cedg and in this context is robbery more or lessg
¥
serious than rape” iz briber more or less serioug than "O@I'“:U.l"'\/' f
£ o .

Yhere dia”inctions cannot be defended cn the basis of a commo V-held
gcale of values,; the law ought not to make distinctions. This section

o~ y °

proposes that no more than four distinctions can rablonaLTy D

®

made,

.

The proposal ic tentative, however, for an the substantive definitions
of offensez are worked out, the Commiss iom may Tind the need for more
or fewer classes. Ny own judgment is that many of the recent codifi-
catlons have slipped Tar back in their effort to‘support a larg
number of legislatively determined clasges. HNew York, for example,
has no fewer than 9; the Michigan draft has 8; lMassachusetts has 7;
the Federal code has 6. New Hampshire, however, hasmurder plus four

fal
T

clagssea of offenses,

A similar problem of classification 1s confronted by the diratt's

abolition of fthe distinction between felonles and misdemeanors., In

KN d oy e 1 1 T P P e R . e b KN oy ey
this re Solay T re lavant commentia Cy L0 vag propoted Sedsd
=



Code iz called to the
Tapers, volume IT, p. 1302, it is noted:

The proposed definitlens suggest the continued use of

the terms felony and misdewesnor.  There would seem Little
nogitive adventagze in ab&ndoning a terninologzy which ig

o
go familisr and which is still being preserved in all
& n

ne in this country, By

be made clear. The first advantage lies in the policy of rece-

offenses 1s often”a matter of degree and often partly arbitrary.
This ig especislly true in regzard to the distinction between the

least gerious lonJ and the most serious misdemeanocr. If more

-

reutral terms were to be used, the general perception that these

o

of de

(9]

fTerence ree and not of kind, could be supported and

not undermined. There is & further advantage in th

i
oy
)
O
o
fast
—
o
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ng the traditional words., That is,
in the oft~occurring circumstance where the course of wisdom dic-
~auvthorized penalty, the decision-makery be he a judge or a
corrections administrator, would nhot be handicapped by the per-

Jorative characterization that had been laid on the person bhefore

ercised in the administration of the criminal law, the divesti-

ture of emotion~laden words presents the opportunity for a

gubgtantial zain in objectivity. Pinally, to any nerson who sees

the need for widespread reform of




The cother major innecvatlion contained in thiz section is
the exclusion Trom the criminal law of prohibited Tothat
: ey e & I e e LR e b o N ,

15 50 wminimally serious that 1t 1s to be punished only by a

ine, DPesulaotion that can be accomplishad by the exscltlon o

sry panalty 1s beyond the proper Scope o

i_.'o

for there are collateral consequences to invoking the criminal
law system that are both unnecessary and undesirable in suc
£

tigma of criminality is usually quite inappropriate for the

-

hat are at issue. To the extent tha

there is no longer anything to be avoided in becoming a person
convicted of crime, there is a loss of deterrence which ought to

ve, in terms

0!
e

.kP'
be retrieved., Criminal cases are also more expen

-~

of time zs well asg money, for all parties concerned, Delays in

O

the proceésing of caseg involving serlous anti-social conduct may
also be a nezatlve result of rétaining what are ezssentislly civil
Lyyo““egulctions in the criminal justice =ystem. What are prbposed
here ag "clivil offenges” which are enforced in civil suits, are
violations" or "infractions" in other criminal law
ications. In the Massachusetts docume nt, for exampiey
which ig declared to be an "offense” and
not a "crime." These iolations” are punishable only by n
and it 1s further provided that "A violation does not constitute

~

a crime and conviction thereof shall not give rise to any legal

schema There sre Tay more loses

only" offenses within the criminal system.
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August 10, 1972 meeting,
unfinished, See

.~ October 12, 1972 meeting.

ST T T ) ARTTITY A Y 7"ﬁ e
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Chapter 11 Prellminary
[N Ty ¥l Ao r o L a2l -
action ", Proofy 2 rinabive Defentoc

1 -

1. No pnerson mey be convicted of 5 crime unless esch element

of the criuns is oroved beyond a reaconable cdoubt, Although the

exlstence of jurisdiction or venue .o 1 not an elanent of the
crime, it snall be proved by the prosecution beyond 'a reagonable
doubt,

2., Subsection 1 does not require negating =z defense

A. by allegation in the indictment or information, or
g .
B, by proof at bria ; unless the igsus is - in the case

far
.
o)

of evidence ﬂd1ittﬂd at the trial which 1s sufficlent

. "

Lo ralse g reasonadble doubt on the issue,

e R I 5 | R i~ - R . g a3 At 4 -] .
7. Subsectlion 1 deoes not apply to any defense which a2 shat-

ol evldence.

C q pin ,-.-\-.-

|

Source: This sectlon is patterned on the liassachusetts Criminal

P

Code chapter 2067 section 7.

Cuarrent Mzsine Lavse The rule of proof heyond a2 reascnable doubt

ig a constitutional requirement., In re Winship, 397 U.2. 358

(1970). 3Bubsectlon 2 gtates a commonly accepted rule of evidence,

while subcection 3 introduced a new categzory of defenses.
The Draftl: his section accords recoznition to the Tundamental

uilt must be proved Deyond a reascnavle doubt.

by - ., o TR PR 2 [ . ;o T mrm Tl S AT ey [N A1 [P
tions Z 2nd 3 seot un the fromewovri on which latar provisions
oo b I
of the Code will operate.
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Chapter 11 Freliminsry
Section 5, Anplication fto Ciimes Code
The provigsions of this Title arce applicable to erimes
definad outsilde this Code, unless the contaxt of the statule
clearly requires otherwise,
Source: This section follows the New Hampshive Criminal Code
section H525:7,
Curvent Ilaine TLaw: There iz no statute of thisg gort in the
~
Miaine law at the present time. It iIs likely, however, that

the present law of crimina
ication, mistoke, and other

Title, currently govern criminal
norticular crime is defined,.
The Dratts This szsctlon makes th

the general rules of criminal law
in this Title, and thw whole of

1 inzanity, rules relating

1gsues which will

S
L

o]

1

o)

[y
-

covered in thi=

ne mastter whers the

connection between

S8arY
 are to be codified
minal law of the state,



Addison, Mailne,
July 19, I972.

pp ing to yhich I refaer in this latt 3.l agres with Governor
5 uUrTiminul Law's do neﬂd reviging,but L doubt very wmuch that he
‘grea as Lo how they zhoonld be changed, _
the New Attituds of Socisty iz toward Crime and Punishment? The msmbers
bab I have talked to in this and surrounding towns ars horrifised when they
the Law gives for punishment in the State of Maine for intemtionally
3R :der ing anoither human vweing is only TI years.
Tha case I am referrinz o happened in Columbia Falls,Maine in September of 1969.This
cerson hitchihiking agross country to Canada . running from the Law at ths time~ broks
into a home on ths outskirbs of town,stols soma things,was there whan the man who
owmed the placs came homa fron work,as wy brother entered his own home he wmas killed
with one of his own guas.The intruder than set the house on fire and laft.This porson
was cauwght in Canada latagénd bronght to tridl-and wonldn't havs been found guilty,
but e mads z confassion when he was caught,and the Judge allowed it to be uszd as
avidzncs. With all these counts against nAm—ureak~ng and entering.larceny,Arson and
Yurdar-they 52334 all he could be triad on was mrder-~that that meant the rest of his
life-bins ete, He was found pmilty of Murder,the Judge sentenced him to Themaston for
the resgt of his life~time-until ne drpw nis last breath and during the nesgk ten
minu+es I find oubt from ths oros secibing attornay,that the rest of his life-time:
amounts Lo elsven years.Whyi? Put yourself into the place of the familiss of these
mﬁraored people,if you can.lan you imagine how they feel? I realise it iz sapposed

Lo be sleven years with yocd bebavior,but that deesn't help in the slightesi-he could
atill be oult free in eleven yoars.
Until June of 1959 the ILaw gavs anyone con ted of murder 22 years,and I thought even

tha® was not enongh, but at that it is wmuch more sznsible than elavan» L can't imagine
anyong belng in favor of onitipgz that law in hali than or ab any wother time,
Another thing I am very mmch azgainst-why do they say it is for tna rast of a person's
1life-time and until he draws his last breath etc. when thay don't really msan thai. Woy
isn't the Law set at a certain number of years-I would suggest 99,or the rast of a
Cperaonts 1ife~btime,withont Parole. I believe if the laws were harsher in the State of
Mains taer= wouldn't be 2o much of that type of thing going on.Can you and your
compittes do anything to helpTinything you ceuld do would be ?TEAaL] aopreciated by the
fardly of this murdered wan,and I know thers are many others in tie State who feel as
strongly as I do dbout this whess lives have bsen affected by the murder of relatives,
loved cnes and friends.

o)

v

| Ver'y troly yours,

CQQ%AL 75
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MEMORAND UM

0z Subcommittea A: the Commissiony Consultants

FROM:  Sanford J. Fox

3 4,

one ﬂI‘OLlO‘n si

t
last meebtling on July 21, 1972. in
a

pradicated on classification of offenses without regard

to calling them felonles or misdemeanors. This classifi-
cation igsus is presently before the subcommittese dealing
with Censral Provisions, You will no doubt notz that parts
of Chaypter 31, Csnseral Sentencing Provisions, which is al-
raady before you, assumas the felony,/misdemzanor classi-
Pisatlon., Thesa will b2 redratted if the new classification

is adopted., The number of offenses, now s2t at four in

section ane, is also tentative aince as the subcommitiee
£

with the task of defining

offangas and distinguishing them from each other in terms
ot whether different sentancing limits are called for, they
can recommand to the Commission tha2 exact number that ssems

in other words, a number of Iimportant assumptions
el
[l

enclosed material, but no descision concerning

T“V
1lsoecation

will ba on the agenda of fthe Sepliembar 7th m2eting.

N

that meating will be with the

of authority batwsen courts and the Devartmant of Mental Heal
! arin oy gy e a bl e kel TS e & e o gy o = 1 =
and Covractions; the time Llimits set Tor 2ach offense; the

the role of county instituti

COMDLN concepts and

~55-
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TITLE D3 THE SENTENCING SYSTEM

: ; U S T E T} g o L I T -
Chopfer B4 Commiitments to the Devnavtment of MWental Health and
Correactisns
Saction 1. Maximum Terms

1. A persson who hasg dbaen convictad of a crime may be commltted
Por an indafinite period to the custody of the Department of Mental
T

orrections as followss

o

A, In the case of a class A crime, the court shall sa
ommittment not to exceed thirty years,
B, In the case of a class B crime, the court shall sst a

to axceed ten years,

ase of a class C crims, the court shall set
~y
a maximum period not to sxceed five years,
D, In the gaga of a class D crime, the court shall set

a naximum neriod not to exceed one year,
2, Th=2 further disposition of such 2 person shall bs pursuant

to Tha provisions of section 3,

COMMENT
+his section may be found in the Federal Crim-

Maine Laws In regard to the maximum periods for which im~

nt is now authorized, the Maines statutes cover a broad

from tan daysg to any term of ye=ars, to lifes, 1In all, there

Qe &t least two dozen diffarent maximum tarms in the laws.

Tn addition, several of ths statutes provide for minimum terms

& - o Iy i a
of impriscnmant, 2,%.; Wlf e 17 81951 (indecent liberties; not less
r 57 (attempt to murder; not less than onsa

retion of state documents; not less than

legal transgporbtation of ooultry; not

Title 1Y 820351 provides a mandatory punishment of lifs impri-

5
sorment Tor murder, although parole eliginllity occurs in approxi-

permits the sesntencing court o

1

in wnich

the period of incarcer=-

-56-



", S dey Tmes @yt Sl AL 30 e o .
ation is to be served, . Title 34 2853 {Wom Correctional Centar)
Yen’s Corractional Center), snhencas to thess reformas-

Title B4 €302 (
i an indet2rminate period not to sxcesd three yesars. The

court alz®o has a cholce of the state prison or a county jall.

iz made of minimum terms, and it
sentencing system, The court is

O
2% any point up to that specirtiad

C'T'

n ction contains no authority for the court to
order that the Deparitment of Mental He2alth and Corrections use a par-
tilcular instituition for an offender., The sentence can only be that the

be placed in the legal custody of the Department for an indefi-

PR

s, o N ki-q .2 Y, : L] i, 3
nite neriod not to sxceed the time sot by the court at the time of
sentencing, As later sections of this chapter provide, the Deparitment

ig glven discretion to determines which institution is to
wnether the offendsr will be placed in some non-institutional program.
rl

Two sorts of Limitatlons are placed on the Department®s discration, in
addition to the time Limit imposed by the senbance., Parts of this

2

i
ha2 Department to follow designated procedural

cr

chapter will require

regularisies in transferring offenders from one program to another,

2 moves impose greater restrictions and more savars
conditions, Thare would b2 grave doubts about tha constitutional y of
administrative disceration which could b2 axercised without regard to

3

e
onsidarations of procadural dus process, The second limitation on the

Dapariment’s authority will be the provision for a “parnle componsnt
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 September 14, 1972
. September 21, 1972 meeting
~ TITLE D2 SUBSTANTIVE OFFENSES

‘Cﬁapter 22 Offenses Against the Person

‘Séetion 1. Murder

'1f A person is guilty of murder if:
" A. He intentionally‘or knowingly causes the death of
_aﬁbfhé; hﬂman being; or |
| E B. He~reck1es§1y causes the death of anothé} human being
ﬁnderCcifcumstapces manifesting extreme indifference to the value of
hﬁmén 1ifé.h»Such récklesshess and indifférence are presumed if the

‘actor 1ls engaged or 1§ an accomplice in the commission of, or an

\ o

;gttemptgtd;ébﬁmifi or in immediate flight after committing or attemp-
iné‘to cbmmit Eréon; burglary, robbery or any class A or class B
'criﬁe against the person.

2. . The sentence for murder shall be pursuant to the provisions

i

'Of Chapter 34.

COMMENT
Soufcei ‘This section is a modified version of the Model Penal Code
§210.2.

Y,

\ .

Current Maine Law: Title 17 §2651 now provides: "Whoever unlawfully
kills a human being with malice aforethought, either express or im-

blied, is guilty of murder and shall be punished by imprisonment for
life." This is the common law definition of murder. Case law in

'ﬁaine has generally followed the common law developmentS that have
b ) ) —'69—
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giVen meaning to the definition. Thus, an intentional killing

is the equivalent of express malice,‘and constitutes murder. State
v:UWilbur; 278 A.2d 139 (Me. 1970). But there need not be a specific
intent to kill. State v. Turmel, 148 Me. 1 (1952), quoting from
‘Sféte v;‘Knight,‘43 Me, 11, 13% (18 ): "But in all cases where the
unlawful killihg is proved, and there is nothing in the circumstances
of the case as proved, to explain, qualify or palliate the act, the
law péesﬁmes it to have been done ﬁéliciously; and if the accused

EAY

Woulﬁ redﬁce the‘crime below the degree of murder,'the burden is

¥ § .

"ﬁon,him:to rebut theiinference of malice, which the law raises from

the act;bf‘killing5 by evidence in defense."
What the Maine statute calls "implied malice" arises ''by law
from anyideliberate, cruel act, committed by one person against
another,vsuddenly, without any, or without considerable provocation.
‘State V. Neal; 37 Me. 468 , 470 (1854). Thus, a person who shoots
—another in the head, without any intention to kill him, is nonetheless
quilty‘gf murder. State v. Duguay, 158 Me. 61 (1962). This sort
of murder is often deséribed By‘the judges as arising from '"the
’general malignancy and disregard of human life which proceed [s]
‘fromfa'heart void of socialzduty and fatally bent on mischief."
State v. Merry, 136 Me. 243, 248 (1939). 1In the Merry case, the

deceased had been killed by Séveral blows to the head, one penetrating

" the skull, by an instrument such as a manner or a socket wrench.

-70-
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‘ﬁaine aiso‘follows the felony murder rule, which holds responsible
Aayl persons who are parties to‘the commission of a felony, during the
kcourse of which a homicide is committed. 1In such cases, guilt for
'ﬁﬁrder’attaches regardless:ofvﬁhich of the partieszactually com=-
’mitted thé‘killing.k "No. principle of criminal law is more firmly
_established than this,” wrote the Supreme Judicial Court in 1918,
‘"Fhat/When two persons combine and,conSPire together for the common
objecé Of‘robbery and in pursuance of that object one of them does
,aﬁ?act‘wﬁicﬁ géuéeSt?e degth of another both are regarded as princi-
“pals aéd:bbth'maj'Bé{conﬁiéted of murder. The State need neither
ailegq géf;prbyékfhat:the reépbndent used the weapon with which the
?Eiiling %as done." State v. Priest, 117 Me. 223, 231 (1918).
The‘Draft: This section makes very little change in the existing law.
‘Subseétibn 1A restates what would today in Maine be called express
lmalice._gThe first part of subsection 1B. covers the common law
"depraved mind" sort of murder. It does so, however, with a focus on
what the essential elements aré, so thatvjuries and others might
‘mofe clearly understand that it is the person who disregards human
life whom this section contemplates.

Ih ﬁost instances, there is the same taking of a calculated risk
that human‘lifé will be forfeited when persons get together to
-commit'serious offenses such as robbery, burglary or kidnapping. The
person who sits at the wheel of the getaway car while his confederate
enters the grocery storé with a gun which to the driver's knowledge,

-71-
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Uhe is prepared to use' cOnstitutes a sufficieht threat to human life
for the common law to be quite justified in holding him for murder.
Bﬁt the 1aW would be going too‘far in placing into the same depraved
”claseification the getaway man .who had asked for and received assurance
 from hia‘accomplice’that there‘were no weapons present and that under
no'circumstances would bodily harm be offered. Under such circum-
stancee;therliabiiity for the underlying robbery would be unaffected
h§ th; preCautions:taken to preserée the safety of potential victims;

A

butkit would be tot ignore real distinctions in the nature of the
¥ , ‘ , v ‘

depravity and deviance presented to treat such a person as a murderer
i,when the accomplice 1eaves ‘the agreed to plan and commits a homlcldec
eTh}s sectioh‘proposes to make the distinction, following the lead of
the Model Penal Code. The means for doing this is the presumptioh
which permits the accused person to demonstrate that he did not dis-
':regard risks to life by his involvement; and if he succeeds in per-
&auading a jur§ that this is so, he cannot be held for a murder.
The approach of the‘federal criminal code is similar. Section
: 1601(c) first prov1des for murder liability commltted in the course
;‘of designated felonles, but then goes on to provide that it is an
:"affirmative defense that the defendant:
| (i) .did not commit the homlcldal act or in anyway

solic1t, command, induce, procure, counsel or aid
- the commission thereof and
" (ii) was not armed with a firearm, destructive de-

vice, dangerous weapon or other weapon which under
the circumstances indicated a readiness to inflict

serious bodily injury; and
‘(iii) reasonably believed that no other participant

~72-
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was armed with such a weapon; and
(iv) reasonably believed that no other partici-
pant intended to engage in conduct likely to re-
sult in death or serious bodily injury.

These federal provisions would produce results similar to those
contemplated by this draft secfion. They are, howéver, more rigid
in that it is not possible under the federal proposal for the de-
fendanf to bring to the jury's attention circumstances that are not
specified in the law but which may ,well constitute an absence of the
disreéard for human life which is central to the defense concept
underlying fhe federal draft. Rather than rely on 1egislative1y
designéted examples of when this disregard is absent, the Maine
draft pfovides‘thé standard to which all assertions of an absence
of murder liability must conform.

Subsection 2 of this draft is a reference to the sentencing
provisions which will provide that in the case of murder, an indivi-
dual may be committed for a maximum period of life. It is necessary
for the murder sentence to exceed the limits otherwise available for
sentencing, not only because life is the public interest that needs
to be protected most strongly, but also because in the felony murder

case, some inducement must be maintained for the felon to preserve

the life of his victim.
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TITLE D2 SUBSTANTIVE OFFENSES

Chapter 22 (Offenses Against the Person

Sgﬁtion 2 Mgnslaughter
1. A person is guilty of manslaughter if he:
A. recklessly causes the death of another human being; or
B. causes the death of another human being under circum-
stgnces which would be murder, except that he causes the death under
the influence of extreme emotional distrubance.
2. Manslaughter is a class B crime, except that if it occurs
as the result of the reckless operation of a motor vehicle, it is a

clgss C cripme.

COMMENT
Source: This section is patterned on the New Hampshire Criminal Code,
RSA 630.2. Similar provisions are in the Massachusetts Criminal Code,

chapter 265 §3, and in the federal Criminal Code §1602.

Current Maipe Law: The present manslaughter statute is RSA Title 17
§2551. 1t pxovides:

Whoever unlawfully kills a human being in the heat

of passion, on sudden provocation, without express

or implied malice aforethought, or being under the
legal duty to care and provide for any child or other
person, willfully fails or neglects to provide for
siich child or other person necessary food, clothing,
treatment for the sick or other necessaries of life,
thereby causing or hastening the death of such child
or other person, or commits manslaughter as defined
by the common law, shall be punished by a fine of not

mpre than $1,000 or by imprisonment for not more than

, 7l
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2() years, except that if there is a violation of
Title 29, sections 1315 or 1316, mo prosecution
fpr manslaughter shall lie.

The twp sections referred to in Section 2551 are reckless
homicide in the operation of a motor vehicle (§1315), and motor
vehicle homjcide resulting from '"violation of law" (§1316)

The compmon law definition of manslaughter is in State v. Pond,

1395 Me. 453 (1926):
Manslaughter is the unlawful killing of another
without maldcé& aforethought either express or
implied, and may be either voluntary, as when the
act; is committed with a real desire and purpose
to kill but in the heat of passion occasioned by
sudden provocation; or involuntary, as when the
degth of another is caused unintentionally by some
unlawful act not amounting to a felony nor likely
to endanger life, or while doing some lawful act
in an unlawful manner. At p. 455.

From this, it can be seen that the statute specifies voluntary
mgnslaughter in the description of an unlawful killing ''in the heat
off passion, ¢n sudden provocation," and refers to involuntary man-
slaughter when speaking of '"manslaughter as defined by the common
law."

.~ Despite the fact that there is no requirement that the defendant
act reasonably under the definition ov voluntary manslaughter, it is
clear from general common law, and from the Maine case law, that
such a qualifiication exists.

It is sometimes stated that, in order to reduce an
intentional killing to voluntary manslaughter, the
prcovocation involved must by such as to cause a

regsonable man to kill. . . . What is really meant
by ''reasonable provocation" is provocation which
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causes a reasonable man to lose his normal self-
control; and although a reasonable man who has thus
lost control over himself would not kill, yet his
homicidal reaction to the provocation is at least
understandable. Therefore, one who reacts to the
provocation by killing his provoker should not be
builty of murder. But neither should he be guilty
of not crime at all. So his conduct falls into the
intermediate category of voluntary manslaughter.

There has been a tendency for the law to jell con-

conerning what conduct does or does not constitute

a reasonable provocation for purposes of voluntary

manslaughter. Thus it is often held that a reason-

able man may be provoked into a passion when he (or

a close relative) is hurt by violent physical blows,

or 1s unlawfully arrested or discovers his spouse

in the act of adultery; but that he is never pro-

voked by mere words or by trespasses to his property.

LaFave and Scott, Criminal Law 573-573 (1972)
pee also State v. Park, 159 Me. 328 (1963): "At best for the respon-
dent, he 'bumped into' the deceased and was angered by her calling
Jpim 'a queer.' There is not the slightest evidence that the physical
fontact was an offensive act by the deceased against the réspondent.
[f the words of the deceased angered the respondent, he is faced
with the plain rule of law that words alone do not constitute suf-
ficient provocation to reduce homicide from murder to manslaughter."
At p. 332.

It should also be observed that there are qualifications on
when involuntary manslaughter is committed "unintentionally by some
unlawful act not amounting to a felony nor likely to endanger life."
The distinction appears in State v. Budge, 126 Me. 223 (1927). The

gourt there noted that in order to show that a homicide amounted to

this sort of involuntary manslaugher, the burden was on the state to
-76m
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act and involuntarily, the unlawful act was malum in se, or, if

4

malum prohibitum, that it was at least the proximate cause of the

homicide," At pp. 226-226.

"some unlawful act in an unlawful manner' as will

The doing of
amount tgq involuntary manslaughter, refers to criminal or gross, or
culpable, negligence which causes the death of another person.
"Grpss o culpable negligence in criminal law involves a reckless
disreggrq for the lives or safety of others. 1It is negligence
of a higher degree than that required to establish liability upon
a mere civil issue.'" State v. Ela, 136 Me. 303, (1939). It has
been,helq that this same higher degree of negligence is required
even_wheq the penal statute, in tﬁis case the prohibition against

homicide while hunting, uses the unqualified words 'negligently or

carele%sly;" State v. Jones 152 Me. 188 (1956).

The Drgft: This section changes Maine manslaughter law in several
respectis. There will be a provision among the General Principles
portion of the code which will define ''reckless" as requiring that
the actior consciously advert to the risk he is taking and intentionally
disyregard it. Although the case law is now not clear on this point,
it is %enerally the case tﬁat gross negligence, even though more
than civil negligence, does not include such a requirement.

The reduction of murder to manslaughter under this section when

there is extreme emotional distrubance goes beyond present law by

permpitting a finding of manslaughter whenever it is found that
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extreme'emotional disturbance is the underlying factor in the
homicide. By excluding any requirement that there be an element
of reasonable under such circumstances, common law restrictions on
the mitigation of murder to manslaughter are eased. The effect
of this provision is also to create an intermediate sdrt of
responsibility. The cases falling within subsection 1.B would
normally be those in which the evidence would not support a finding
.of insanity, but in which there is substantial evidence some mental
abnormality at the time of the act. 1In State v. Park, 159 Me. 328
(1963) the defendant requested that the court find there to be
such an intermediate zone of limited responsibility, but the court
found that there was no such rule. Thé class of unlawful act

manslaughter is eliminated.
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TITLE D2 SUBSTANTIVE OFFENSES

Chapter 22 Offenses Against the Person

Section 3. Negligent Homicide

A person is guilty of negligent homicide if he mnegligently

causes the death of another. Negligent homicide is a class D crime.

COMMENT
Source: This section is based on the federal criminal code §1603.
The federal provision, and similar ones in other recent codificatioms,

are taken from the Model Penal Code §210.4.

Current Maine Law: At the present time if a person commits a

homicide with 'gross or culpable' negligence, he will be guilty of
manslaughter, if the homicide did not come about from the use of a
motor vehicle, Title 17 §2551, or he will be guilty of "reckless

homicide under Title 29 §1315 if it was through the operation of a

vehicle,

The Draft: In the General Principles part of the code, there will

be a definition of 'megligently' which will approximate both the
present Maine definition of culpable or gross negligence, and the
meaning of ''reckless'" as it appears in Title 29 §1315. As thus
defined, this section becomes an offense of lesser degree than the

reckless homicide which the code will denominate as manslaughter.

It will serve as a lesser offense to motor vehicle manslaughter
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TITLE D2 SUBSTANTIVE OFFENSES

Chapter 22 Offenses Against the Person

Section 4. Causing or aiding Suicide

A person is guilty of causing or aiding suicide if he inten-
tionally aids or solicits another to commit suicide, and the other
commits or attempts suicide. Causing or aiding suicide is a class

D crime.

COMMENT
‘Source: Similar provisions are in the New Hampshire Criminal Code

§630:4.

Current Maine Law: There is no such offense under the present law.

The Draft: The importance of deterring the conduct described in
this seciion justifies having such an offense. The participation
of the victim in bringing about his own death does not make the
defendant's conduct in inducing him to commit suicide free from

fault.
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that might be found under section 2 since this negligent homicide
section is a less serious (class D) offense than is motor vehicle

mans laughter under section 2 (class C).
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TR D2 SURSTANDIVE OPF TNSTES

£

Chaptor 21 Offonses of Ceneral Applicability

=

Santion 1., Conspirooy

Ml 0 ) 13

1, A pergon ig gullty of conspivacy if, with the intent that

) ] 9

conduet be performed which, in Ffaoct would constitute a crime or erimes,
he agrees with one oy more others to engage in or ce wse the performance
oi such conduet,

] %

2. I a person knows that one with whom he agrees has agreed or will

N

l=ia

¥

o~

rd person to eiffect the game objective, he gshall be deem=

&

agree Wwith a t
ed to have egrecd with the third person, whetheror not he knows the
identlty of the third person,
3 “A DO““@H who congpires tvo commit more than one CWJm@ is guilty of
a

the crimes are the object of the same agreement

1°Ut0fﬂqg relatior
be convicted of canﬁpir&@y to commit a erime u

it is a;;f”;' wmd proved that he, or one with whom he conspired, took a

' toward commigsion of the crime, A substantial step is

oy conduct Wﬁig;; ig sitrongly corroborative of the firmness of the actor’s

iggion of the crime,

N

1ity for offenses committed in furtherance of

50
the congpiracy is 4o be determined by the provisions of sgection - of
chapter == . '
| 6, FPor the purpose of determining the peried of limitations under
Caection == of Gh&ﬁﬁ@? o g
.tf Ao A congpiracy shall be deemed to continue until the criminal
l ' its obj@ot is performed, or the agreement that it be per-
o is abandoned by the defendant and by those with

wwposes of this subsection, the cbject of the
t

leg escape frvom the scene of the crime, dist
crime, and measmfes other than gilence, for

the crine ow the ide

ntity of its perpetrators,
Be I a perdgon aband@ns the agreement, the consplracy terminates
ag 4o him only whens (i) he informs a law enforcement officer of the
cxigtence of the conspiracy and of hig participation thereing or (ii) he
advises those with whom he congpired of his abandonment., The defendant

(2]

ghall prove his conduct under (ii) by preponderance of the evidence,
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7. It is no defense to prosecution under this sectlon that the
pe?@on with whom the defendant is alleged to have conspired has been
acquitted, has not been prosecuted or convicted, has been convicted of a
diffgrent offense, or is immune from or otherwise not subject to prosecu-
tion, o
| | 8,.It is a defense to prosecution under this section that, had the
objective of the conspiracy been achieved, the defendant would have been
immune from 1iability under the law defining the offense, or as an accom-
plice under section -- or chapter --,

9, Con@piracy is an offense classified as one grade less serlous than
the claesificatlon of the most serious crime which is its object, except
that a bonEpiracy to commit a class D crime is a class D crime.

S \ | COMMENT

{:f}' Thie ia ‘8 revision of the conspiracy section which was discussed at
*the me@ting of the suboommittee on Substantive O0ffenses on July 20, 1972,
In subseo%ion two. the phrase "or could expect" has been deleted from the
Tiret line. “In subs&ction tour, the phrase "other than a class A felon"
hag been deleted from the second line, What was subsection 6B has been
d@letedo with former subsection 6C now numbered 6B. In the present 6B,
thejphras@ "his conduct® has been substituted for the phrase "a defense"
in the last sentence,

) Subsection has been reworded to reflect the change, presently before
the subcommittee on General Provisions, which would eliminate the felony/
misdemeanor distinction and classify everything as either an A,B,C, or D
crime, This rewording is tentative since no decision has yet been made
:concerning this change, It is important, however, for the subcommittee on
éubstantive Offenses to be aware that the General Provisions subcommittee
:ie recommending thét there be only four classes of crimes (regardless of
whether the felony/misdemeanqr distinction is retaimed or rejected),
‘SUBJECT to the recommendation of the Substantive Offenses group on the
question of whether four classes permits a sufficient differentiation
‘among the substantive offenses it will be defining during the course of
its work., It is, of course, too early at this point for the Substantive
0ffenses subcommittee to formulate a recommendation on this issue,
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i , : TITLE D2 SUBSTANTIVE OFFENSES
JChanter 21 Offenses of General Agpllcability ~
'S@@%ion 2, ' Att“_g_

1, A personie guilty of criminal attempt if, acting with the kind
offpulpability required forthe commission of a crime, and with the intent
'to ¢omple%e the commission of the crime, he engages in conduct which,
in fact, constitutes a subgtantial step toward its commission. A sub-
gtantial step 18 any conduct which goes beyond mere.preparation and is
strcngly porroborati$e of the firmness of the actor’s intent to complete
‘the commission of the crime.

2, It is no defense to a prosecution under this section that it was
impossible to commit the crime which the defendant attempted, provided
that . i% could have been committed had the factual and legal attendant
circumgﬁanc@s specified in the definition of the crime been as the
'd@fendant ‘believéd them to be.

. 3. A persen who g¢ngages in conduct intending to aid another to commit

a crlme 18 guil%y of @riminal attempt if the conduct would establish
?hia complicity under section -- of chapter -- were the crime committed
by the other p@raon, even if the other person is not guilty of committing
or attempting the crime.,

4, Criminal attempt is an offense classified as one grade less
serious than the classification of the offense attempted, except that
an attempt to commit a class D crime is a class D crime.

COMMENT

, ‘This is a revieion of subsections one and four of the attempt
section which was discussed at the meeting of the subcommittee on Sub-
gtantive O0ffenses on July 20, 1972, At that time it was decided that
jthe definition of "substantial step” in subsection one woi1ld change the
‘present Maine law by permit@ng conduct to be condemned as an attempt
which would now be considered merely preparation. In order to make clear
that conduct as remoté from ‘the crime as preparation is not included in
the present defihtion, subsection one has been revised to make clear that
‘mere preparation is still not punishable as an attempt.

| The grading provisions of subsection four have also been revised,
Sée the last paragraph on page 2-2R, dated Auguat 22, 1972,
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TITLE D1 GENERAL PROVISIONSOctober 6, 1972, reflecting action
: of August 10, 1972,

Chapter 11 Preliminary

Section 1. Title: Effective Date: Severability

1. Title 17 of the Revised Statutes Annotated shall be known,
and may be cited as the Maine Criﬁinal Code.

2. This Code shall become effective January l, 1976, and it
shall apply only to offenses committed Subsequent to its.effectiVe
date. Prosecutlon for offenses commltted prlor to the effectlve o

date shall be governed by the prlor law Wthh 1s contlnued in effect

for that purpose as 1f thlS Codo were.not 1n force, prov1ded how—

Dver, that 1n any 'uch prosecutlon the court may,'w1th the consent

of the defendant almpose sentence under the prov151ons of the Code.

‘ Ti‘or purposes of thS sectlon,dan offense was commltted subsequent .

?to the effectlve date 1f allfof the eTements of the offense occur—ﬂb

red on or after that date anuoffense was not commltted subsequentydgj?

‘fof to any‘p rson or 1rc mstances 1sﬁheld 1nvalld such 1nva11d1tj;}vib}

Jshall not affeCt’Other(pIOVlSlons or aPPllcatlons of the Code whlcnf}'"/x

can be glven effect w1thout the 1nva11d prOVlSlOn or appllcatlon,yogfdydt"
'and to thlS end the prov1s1ons of thlS Code are declared to be severable.

COMMEVT

Subsection 2 has been revised to provide a specific effective
date and to clarify, in the last clause, when an offense is deened |

to have been committed prior to that date.
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TITLE Dl = GENERAL PROVISTONS

Chapter 11 Preliminary

Section 2. All Offenses Defined by Statute: Civil Actions

1. No conduct constitutes an offense unless it is prohibited
by this Code, by any statute outside this Code, including private
acts, by any ordinance, or by any rule or regulation authorized
by and lawfully adopted under a statute or ordinance.

2. ThlS Code does not bar, suspend or otherw1se.affect any-

rlght or 11ab111ty for damages, penalty, forfelture or other remedv 

'authorlzed‘bxelaw to be recovered r'enforced in a c1v1l actlon,‘
constltutes an.offense deflned in thlS Code
Y COMMENT

V:Subsectlon 1 has been rev1sed to authorlze the deflnltlon

of crlmes by nunlclpal ordlnances-and by regulatlons made under

them ThlS subsectlon also now - 1ncludes prlvate acts..'”'
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" TITLE DI ° ‘GENERAL PROVISIONS

Chapter 11 ' Preliminary

Section 3, Classification of Crimes:  <Civil Violations

1. A crime is conduct which‘is prohibited by this Code, or
by any statute or private act outside this Code, including any -
rule or regulatlon authorlzed by an lawfully adopted under a |
ystatute, provrded that the penalty for v1olatlon of such a statute,va¥;

”rule or regulatlon lncludesfa term of 1mpr1sonment.i A c1v1l V1olatlon

:lS conduct whlch lS prohlblted bj anykstatute, prlvate act

ordlnance outSLde thlS Code, 1nclud1ng any rule or regulatlon fx,

,authorlzed by and lawfully adopted under such a statute, act or ygpt_u

,ordlnance Wthh prov1des as ‘a penalty for engaglng 1n Such Conduct i
a-flne, forfelture, penalty or other sanctlon that does not 1ncluoe fﬁl

~a term of 1mprlsonment ClVll v1olatlons are enforceable bv the ‘iyyn’

Attorney General hlS representatlve or any other approprlate pub—u :

llC offrcral

'ln a ClVll actlon to recovel the amount of the penalty g

or to secure‘the forfelture.“'°”

(‘laS:lfled as class A B C,.or D crlmes by @J*“/

Revisionsbmadeﬁin_thls section are: (ll‘the_term,civil'
violation replaces clvilloffense;b(Z) mention is made of private
acts and ordinances where appropriate in subsection 1; (3) civil \
violations are made enforceable by'"the Attorney General, his
representative, or any other appropr1ate official;" (4)Vsubsection
2 has been simplified, and former subsection 3 deleted, to reflect
that}all of the statutes defining crimes will be classified by the

Commission.
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