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TITLE D3 THE_SENTENCING SYSTEM

Chapter 31 General Sentencing Provisioens

Section 1. Purposes

The general purposes of the provisions of this Title are:

1. To safeguard offenders and the public from correctional
experiences which serve to promote further criminalitys;

2. To give fair warning of the nature of the sentences
that may be imposed on the conviction of an offense;

3. To encourage differentiation among offenders with a
view to a just individualization of sentences; and

4. To promote the development of correctional programs
which serve to reintegrate the offender into his community.

COMMENT

Source: A somewhat similar provision is in the Model Penal Code,
§1.02(2), although only subsections 2. and 3. faithfully use

the MPC terminology. The Federal Criminal Code has no state-
ment of purposes specifically for sentencing, although there

is a provision for General Purposes, §102, which includes some
of these principles. The Massachusetts and New Hampshire

codes follow the FCC in not having a purposes statement with-

in the sentencing provisions.

Current Maine Law There is no explicit statement of purposes
such as this in the Maine statutes.

The Draft: The design of this section is both ideological
and practical. As an ideological statement, these provisions
announce that crime prevention is the central goal, but one
which is to be pursued in a variety of ways. The traditional
aim of deterrence is supported by subsection 2. Subsections
3. and 4. speak to the issue of crime prevention with indiv-
idual offenders that may take place at the judicial and post-
judicial stages of the criminal process. Thus, subsection 3.
seeks to recognize that the sentencing responsibilities of
the court can best be carried out by focusing on the particular
circumstances, both personal and environmental, that brought
the offender to the commission of a criminal offense. In
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this respect, the FCC, 8102, provides for "the vindication
of public norms by the impositioh of merited punishment."”
This differs little in substance from subsection 31, since
what is "merited” must be guaged in the context of the
individual offender and his circumstances, while "the vin-
dication of public norms" is brought to pass by the whole
process of trial and conviction, as well as the imposition
of some sentence. That is, the whole of an offender's
experience, from arrest to conviction, is coercive and
punitive -- few prosecuted persons believe that the drama
is primarily for théir welfare. In view of this, a dir-
ective to officials in the system, judges as well as
correctional administrators, to dispense "merited punish-
ment" comes too ¢lose to obscuring the fact that an over-
riding public interest is in strengthening the offender's
ability to stay out of trouble in the future. "Merited
punishment" is far too backward-looking a concept to serve
as a general guide for pursuing this public interest in the
future of particular individual offenders.

Subsections 1, and 4. are complementary statements dir-
ected to the strengths and weaknesses of all correctional
programs. Both identify policies to be pursued which
maximize the prevention of crime and the development of
individual offenders toward a way of life that is less of a
conflict with society.

It remains for subsequent provisions of this Title to
implement these policies.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 31 General Sentencing Provisions

Section 2. Authorized Sentences

1.

Every person and organization convicted of an offense

against the state shall be sentenced in accordance with the pro-
visions of this Title.

2-
shall be

3.

Every person convictz=d of a felony or a misdemeanor
sentenced to one of the following:

A. Probation, conditional discharge or unconditional
discharge as authorized by Chapter 32;

B. A special sentence as authorized by Chapter 33;

C. A term of imprisonment as authorized by Chapter 34; or
D. A fine as authorized by Chapter 35. Such a fine may
be imposed in addition to probation or a sentence author-

ized by Chapter 33 or Chapter 34.

Every person convicted of an infraction shall be sentenced

to one of the following:

4-

A, Probation, conditional discharge, or unconditional
discharge as authorized by Chapter 32; or

B. A fine as authorized by Chapter 35. Such a fine may
be imposed in addition to probation.

Every organization convicted of an offense against the

state shall be sentenced to one of the following:

A, Probation, conditional discharge or unconditional
discharge as authorized by Chapter 32; or

B. The sanction authorized by section xxx. Such sanction
may be imposed in addition to probation.

C. A fine authorized by Chapter 35. Such fine may be
imposed in addition to probation.
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5. The provisions of this Chapter shall not depriwve the
court of any authority conferred by law to decree a forfeiture of
property, suspend or cencel a license, remove a person from office
or impose any other civil penalty. An appropriate order exercising
such authority may be included as part of the judgment of conviction.

6. If the court, having regard to the nature and circumstances
of the felony offense of which the defendant was found guilty, and
to the history and character of the defendant, concludes that it
would be unduly harsh to enter a judgment of conviction for the
felony, the court may enter a judgment of conviction for a mis-
demeanor and impose sentence accordingly.

COMMENT
Source: The format of this section follows closely that of the
Federal Criminal Code, §3001. A similar provision is in the Mass-

achusetts Criminal Code, chapter 264 §1.

Current Maine Law: There is no analogous provision in the present
statutes.

The Draft: This section serves several purposes. It is primarily
an introduction, or a table of contents, to the main body of
sentencing statutes which will follow it. Second, it establishes,
in subsection 1., the principle that all of the law governing the
sentencing of human and organizational offenders is to be found in
this Title. Third, it makes clear that none of the law relating
to criminal sentences is in derogation of other law imposing other
penalties (subsection 5.), and that these other penalties may be
incorporated in the judgment of the criminal case. Finally, sub-
gsection 6. creates an authority in the court to mitigate the
severity of the judgment in appropriate cases. This authority

is recommended by the ABA Project on Standards for Criminal Justice,
STANDARDS REIATING TO SENTENCING ALTERNATIVES AND PROCEDURES
(Approved Draft 1968) §3.7 and commentary pp. 197-198. The Federal
Criminal Code includes a similar provision as a bracketed sub-
section (supported by less than a majority of the Commission
responsible for the draft). The FCC rejected this provision on
the "ground that judicial discretion to lower the classification
of an offense would tend to undermine the careful grading of
offenses built into the Code by the Congress." Comment to §3001,
P. 272, Final Report of the National Commission on Reform of
Federal Criminal Laws (1971). This position is, in turn, rejected
on account of the undue value placed on legislative grading. It
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is, to be sure, a worthwhile and necessary function of the statutes
to distinguish the more serious offenses from the less serious ones.
But this grading is only a crude means of distinguishing the more
serious offenders from the less serious ones, and it is offenders
as much as offenses that is the issue presented at the sentencing
stage. It makes good sense to permit the refinements acquired

by the judge of the individual before him to be expressed in the
judgment.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 31 General Sentencing Provisions

Section 3. Sanctions for Organizations

A, If an organization is convicted of an offense, the court
may, in addition to or in lieu of imposing other authorized
penalties, sentence it to give appropriate publicity to the con-
viction by notice to the class or classes of persons or sector
of the public interested in or affected by the conviction, by
advertising in designated areas or by designated media, or
otherwise as the court may direct. Failure to do so may be
punishable as contempt of court.

B. If a director, trustee or managerial agent of an organ-
ization is convicted of a felony committed in its behalf, the
court may include in the sentence an order disqualifying him
from holding office in the same or other organizations for a
period not exceeding five years, if it finds the scope or nature
of his illegal actions makes it dangerous or inadvisable for
such office to be entrusted to him.

C. [This subsection will authorize ancillary jurisdiction,
upon the conviction of an organization, in the nature of a class
action, to recover damages by persons harmed by the organization's
illegal conduct.]

COMMENT

Source: The first two subsections are drawn mainly from the
Massachusetts Criminal Code, chapter 264 §2. The Federal Criminal
Code §3007 is similar to subsection A. Subsection C., which
remains to be drafted, was contemplated by the Federal revision
commission, but not pursued in view of the fact that the Congress
was then considering separate legislation to authorize class
actions by consumers,

Current Maine Law: No parts of this section are presently in
the Maine statutes.

The Draft: The purpose of this section is to tailor the penalty
system so as to take account of the widespread nature of the harm
that may be brought about by the criminal activity of organizations.
Subsection A. is founded largely on deterrent considerations, al-
though it may also serve to prevent future harm by alerting poten-
tial victims, e.g., those who may purchase articles that were
offered to the public through fraudulent representations.

Hm
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Subsection B. has a similar design. It authorizes the court
to protect the public from irrespongible managerial behavior for
a period which may extend to five years, and it provides an ad-
ditional deterrent factor directed towards the "white collar"
criminal.

Subsection C. is still the subject of research concerning
the class action rules in Maine, and the scope of consumer pro-
tection statutes which it may supplement. It is possible, of
course, that the results of the research will indicate that this
subsection should be dropped. But there are distinct advantages
to permitting the criminal conviction to serve as the basis for
liability which may immediately be asserted by, and on behalf of,
those who were the victims of the illegality. 1In a realistic
sense, the proposal is little more than the creation of a pro-
cedural device for accomplishing the sort of restitution which is
‘a familiar result of criminal convictions. The National Consumer
Law Center at Boston College has offered its assistance in drafting
this provision.
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TITLE D3 THE SENTENCING SYSTEM

Chapter 31 General Sentencing Provisions

Section 4. Sentence of Imprisonment in Excess of One Year Deemed
Tentative

A, When a person has been sentenced to imprisonment for a
term in excess of one year, the sentence shall be deemed tenta-
tive, to the extent provided in this section, for a period of one
year following imposition of the sentence.

B. If, as a result of examination and classification by the
Department of Mental Health and Corrections of a person under
sentence of imprisonment for a term in excess of one year, the
Department is satisfied that the sentence of the court may have
been based upon a misapprehension as to the history, character,
or physical or mental condition of the offender, the Department,
during the period specified in subsection A., may file in the
sentencing court a petition to resentence the offender. The
petition shall set forth the information as to the offender that
is deemed to warrant his resentence and may include a recommendation
as to the sentence that should be imposed.

C. The court may dismiss a petition filed under subsection
B. without a hearing if it deems the information set forth insuf-
ficient to warrant reconsideration of the sentence. If the court
finds the petition warrants such reconsideration, it shall cause
a copy of the petition to be served on the offender and on the
county attorney, both of whom shall have the right to be heard
on the issue. The offender shall have the right to be represented
by counsel, and if he cannot afford counsel, the court shall
appoint counsel.

D. If the court grants a petition filed under subsection B.,
it shall resentence the offender and may impose any sentence not
exceeding the original sentence that was imposed. The period of
his imprisonment prior to resentence shall be applied in satisfaction
of the revised sentence.

E. For all purposes other than this section, a sentence of
imprisonment has the same finality when it is imposed that it would
have if this section were not in force. Nothing in this section
shall alter the remedies provided by law for appealing a sentence,
or for vacating or correcting an illegal sentence.

&
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COMMENT

Source: This section is drawn from the Massachusetts Criminal
Code chapter 264 §5.

Current Maine ILaw: Rule 35 of the Rules of Criminal Procedure,
for the Superior and District Courts, provides authority in the
sentencing court to revise a sentence at any time prior to com-
mencement of its execution. There is no authority for revision
by the sentencing court thereafter.

The Draft: The design of this section is to supplement the pro-
visions of Rule 35. The present rule is an important recognition
that "second thoughts" and supplementary information may arise
which call for a change in the sentence originally imposed. But
it not infrequently occurs that upon his arrival at a correctional
facility, or shortly thereafter, there comes to light information
about the offender or the offense which, if it had been known by
the sentencing judge, would have caused him to reconsider the
sentence under his Rule 35 powers. This section provides a means
for conveying that information to him in appropriate cases.

The court is given authority to dismiss the petition without
any notice or hearing. This is provided in view of the court
already having given full consideration to the case and the need
to avoid burdening the court with hearings that may be merely a
repetition of the original sentencing proceedings. If the court
does propose to reconsider the sentence, however, the county
attorney must be notified and given the opportunity to be heard.

In appropriate cases, parole staff will be relieved of super-
vision responsibilities that ought not to be theirs. That is, in
the absence of a power in the sentencing court such as is provided
in this section, the only relief that can be granted in cases where
the term of imprisonment clearly appears to have been too lengthy
initially, or to have been ill-advised entirely, is to affect an
early parole. Under these circumstances, however, the parole officer
would have the unfortunate task of dealing with an unjust sentence
in the experience of his parolee, a factor which often causes deep
bitterness and inability or unwillingness to cooperate during the
pariod of parole supervision. There is no reason why the sentencing
court should not lare the opportunity to have the benefit of cor-
rectional expertise in reviewing the propriety of an imprisonment
sentence.

The terms of this section restrict its operation to prisoners
in state, but not county correctional facilities. When this draft
is reviewed, it would be important to discuss whether this restric-
tion should be relaxed. -9
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TITLE D2 TLE SENTENCING SVSTEM

Chapter 31 General Sentencing Provisions

Section 5. IMultiple Sentences

A. Vhen multiple sentences of imprisonment are imposed on
a person at the same time or when a term of imprisonment is
imposed on a person who is already subject to an undischarged
term of imprisonment, the sentences shall run concurrently, or,
subject to the provisions of this section, consecutively, as
determined by the court. VWhen wultiple fines are imrposed, the
court may, subject to the provisions of this section, sentence
he person to pay the cumulated amount or the highest single
fine. Sentences shall run concurrently and fines shall not be
cumulated unless otherwise specified by the court.

B. The court shall not impose consecutive iwprisonment terms
or cumulative fines unless, having regard to the nature and cir-
cumstances of the offense, and the historv and character of the
defendant, it is of the opinion that such a sentence is required
because of the exceptional features of the case, for reasons
which the court shall set forth in detail.

C. The aggregate maximum of consecutive imprisonment
sentences to which a defendant may be subject shall not exceed
the maximum term authorized for the most sericus offense involved,
and the cumulated amount of fines shall not exceed that authorized
for the nost serious offense involved, except that a defendant
being sentenced for two or more Class C felonies may be subject
to an aggregate maximum of imprisonment and fines not exceeding
that authorized for a Class B felony if each Class C felony was
conmitted as part of a different course of conduct or each
involved a substantially different criminal objective. The
minimum term, if any, shall constitute the aggregate of all
minimum terms, but shall not exceed cne-third of the aggregate
maximum term or ten years, whichever is less.

D. A defendant may not be sentenced to consecutive terms
or cumulative fines for more than one offense when:

1. One offense is an included offense of the other;

2. One offense consists only of a conspiracy, attempt,
solicitation or other form of preparation to commit,
or facilitation of, the other; or

3. The offenses differ only in that one is defined to
rrohibit a designated kind of conduct generzlly, and
the other to prohibit a specific instance of such
conduct; or

-10-
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A

4., Inconsistent findings of fact are required to '
establish the commission of the cffenses.

E. The limitations provided in this section shall apply
not only when a defendant is sentenced at one time for multiple
offenses, but also when a defencant is sentenced at different
times for multiple offenses all of which were committed prior
to the imposition of any sentence for any of them. Sentences im-
posed by any court, including federal courts anéd courts of other
states, shall be counted in applying these limitations.

COMMENT

Source: This section reflects the provisions of the Federal
Criminal Code §3204, and the Massachusetts Criminal Code chapter
264 §I3.

Current Maine Law: 15 MN.R.S5.A. §1702, as amended by Maine Laws
1965, c. 356, Sec. 55 provides: “The court shall rule, and in
appropriate cases shall state in the judonent that the terms

of imprisonment shall be served concurrently or consecutively; . . .
In the event the court fails so to rule or state, said sentences
shall be served concurrently.”

The Draft: This section provides rules and cuides for determining
whether penalties for several offenses mey be arassec for sen-
tencing purposes. On the whole, they are cast as limitations on
when fines may be cunulated and imprisonrent terms served con-
secutively.

In subsection C., the assumption is made that there will be
three classes of felonies provided for in the Code (A, B, and C).
The major change wrought by this section is to limit the amount
of a sentence irposed to run consecutively to the maximum limit
authorized for the most serious offense involved, rather than to
the sum total of all the maxima involved, as is the present law.
The reason for this change is that it is only under the most
unusual circumstances that the normel maximum should be exceeded,
and these circumstances will be set forth in detail in a separate
section dealing with persistent and dangerous offenders.

=]



June 22, 1972

MEMORANDUM

TO: Sub~committee A, Commission to Prepare a Revision of
the Criminal Laws.

FROM: Sanford J. Fox

1. Enclosed please find drafts of the first five sections
of Title D3, Chapter 31, for discussion at our meeting
in Augusta cn June 29, 1972, The numbering system of titles
and chapters is, at this point, quite arbitrary and does
not re=present.any decision about where any part of the code
should be placed within the MRSA.

2. I am also enclosing copies of the Summary of Recommendations
regarding sentencing structure and allocation of authority
which we used as a basis for discussion in developing the
Massachusetts sentencing proposals. It was prepared by
Professor Charles Fried of the Harvard Law School.

3. In addition to the issues raised in the draft sections
and in Professor Fried!s memorandum, I would like to discuss a
proposal which would be designed to eliminate what many
(including Ward Murphy) would agree to be the most
counterproductive of all criminal sentences, namely,
those that entail a period of less than a year during which
no useful educational, rehabilitative, or vocational program
is undertaken. The proposal would involve continuing
the state prison or the correctional centers as the places
where sentences are served which are for more than one year.
But other sentences which include imprisonment would be
either: (1) limited to thirty days; or (2) limited to ten
days, 1f imposed as the initial part of a period of pro-
bation; or (3) served on weekends, or at night, for a period
up to three months. I have recently received some
statistics from Miss Hary which I hope to be able to review
befcre the meeting in order to get some estimate for us
of what the impact of such a proposal might be.

-12-



’ 22 /(<
“ALLOCATION OF AUTIIORITY IN SENtmne.NG é/ /'t

I. Summary o’ Recommendations

A. Authority to determine the sentence should be vested in
the trial judge, within statutory limits, and not ia the jury, nor
does it seem necessary to create a special sentencing board to
perform the sentencing determination function.

B. Once the decision is made to sentence an offendexr to a
correctional institution,the parole board should in less serious cases
have authority to release the prisoner at any time before the
~;exp1ratlon of the maximum term set by the court. EEESRNEEEEIEER

should be imposed either by tne leglslature or by the judgo,unloos

special need dictates imposition of a minimum term. RS S
C. In the more serious cases, that is Class A and B felonies,

the trial judge should, within statutory limits, have the authority

to set a minimum sentence limiting a right to parole, when such

a sentence is deemed necessary for the safety and reassurance of

the public.

D. Maximum terms of commitment for all classes of crimes
should be designated by théleglslature,as with Model Penal Code.
RO S el oy ST e Contrary to the Model Penal Code, how-
ever, it seems desirable that the judge should have the authority
to set the maximum at a lesser term. The maximum term set by
the Code should be considered the term for the worst type of
offender within a given class of crime. Therefore, for offenders
not of this worst type, the maximum term set by the court accordingly
is less than the statutory maximum.

~E, All good time provisions are omitted, and should be
repealed. [rmmmmrnreinyresifd  Insofar as such provisions created
earlier parole eligibility, they are inapplicable in a scheme where
all offenders are eligible for parole at any time. And the use of
such good time to shorten the maximum term would be inappropriate.

II. Who Should Sentence?

A, Jury Sentencing

Although g@leven states provide for jury sentencing in non-
capital cases, it does not seam necegsary to ransider Hhiz altewratios

i . .
at length, for the arguments against jury sentencing are quite
persuasive.

v? ~13-



Those who favor jury sentencing argue first that just as
juries represent the community's idea of justice, so also ouqght
they to represent the community's ideas of what punishment should
be noted._1 / Other worthy arguments for jury sentencing have
been summarized in Belts, Jury Sentencing 2 N.P.P.A.J. 369, 370
(1956) :

, 1. The anonymity of jurors makes them less sﬁbject to
the pressures of public feelings and opinion than the elected
judge, who must seek popular favor at the next election.

2. The brief tenure of the jury makes corruption cr
improper influence especially difficult.
3. Jury fixed punishment diminishes popular distrust
of official justice. .

Many rzbuttals could be made to these provositions; however it
seems more appropriate to simply summarize the arguments against
jury sentencing. "The principal objection to sentencing by juries
“is that the transitory nature of jury service virtually precludes
rational sentencing." 2 / Individualized sentencing is a job

for experts, and juries do not have the opportunity to develop
expertise in this extremely complex area. This is clearly the most
‘Hamning argument against jury sentencing. Further, a jury

might be inclined to resolve doubt as to guilt by compromising

on a light sentence, and unless the law provides for separate
hearings on guilt and sentence, defense counsel may be put in

the rawkward position of arguing that his client is not gquilty,

but if he is, he should receive a light sentence. Also, a sen-
tencing decision shouid be based on complete information about the
defendant himself, as well as his offense. Much of this infor-
mation is properly inadmicssible on the question of guilt, and its
admission on the question of sentence,when the jury considers

both issues simultaneously, may be highly prejudicial to the de-

. fendant. 3 / )

B. Board Sentencing; The Problewm «f Digparity of Sentences.

It is possible to have a board of experts on sentencing and
_corrections anpointed by the executive tc determine the disposition
of all convicited offenders. The reason for suggescing that the
sentencing authority ought to be shifted from the judge tc a
special bo?%d is that judicial sentencinag has vesulted in areat

i

-1 h_
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sentencing disparity. This is n~t to say that all sentences

for the same crime should be identical, for this would be
contrary to the basic modern vrinciple of "individualization"

of sentencing. The problem of disparity arvises from the impo-
sition of unequal sentences for the same offense, or offenseg of
comparable seriousness without any reasonable basis. The
President's Commission of Law BEnforcement and Administration

of Justice Task Force Report on the Courts presents numerous
examples of unjustified disparity in sentences.

A study that highlights the problem is the result of the

workshop sessions at the Federal Institute on Disparity of Sentence:

"The judges were given sets of facts for several offenses
and offenders and were asked what sentences they would have
imposed. One case involved a 5l-year-old man with no criminal
record who pleaded gquilty to evading $4,945 in taxes. At the
time of his conviction he had a net worth in excess of $200,000,
and had paid the full principal and intasrest on the taxes
owed to the Government. Of the 54 judges who responded, 3 judges
voted for a fine only; 23 judges voted for probation (some with
a fine); 28 judges voted for prison terwms ranging from less
than 1 year to 5 years (some with a fine). 1In a bank robbery
case the sentences ranged from probation to prison terms of
from 5 to 20 years."_4 /

The Task Force Report nctes further that disparity of sen-
tences can undercut the rehabilitation of the prisoner,who fezels
that he is the victim of a judge's prejudices. 5 / The problen
of disparity in sentences remains and grows because different
judges have different attitudes about the purposes and goals in
sentencing. As long as there are different judges for different

offenders, there is going to bhe a problem of disparity of sentences.

Thus, a sentencing board authorized to dizpose of all convicted
offenders within a given judicial district secms a reasonable
alternative to judicial sentencing.

Surprisingly enough, not much is written about such board
sentencing. Most attention focuses on the California and
Washington board sentencing approaches,where the board only
determines the maximum and minimum terms once the offender hag
been sentenced to prison. Such a system only partially meets
the disparity jproblem. Greater uniformity in length of sentences
may result, bw

P A ke P T CTN PR SN U
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case probation, a suspended sentence or a fine may be a more
suitable disposition than imprisonment; :therefore only a board
which has complete authority to imp7ose waatever sentence it
feels is suitable, within legislative limits, is likely to bring
about uniformity of sentencing within a given district. & collec-
tive judgment of social scientists, jurists, and psychiatrists
based on a detailed presentence report of the prisoner, his
problems, and the circumstances of the crime for which he was
convicted certainly has its appeal for those concerned with
bringing about a more evenhanded administration of the criminal
law.

The most likely criticism of such a system of’sentencing
would be the greater expense involved. 1In order to get a
well qualified board, substantial salaries would have to b=

‘offered. Further expense would-awise in-provi ﬂlﬁq sufficient
documentation for each case-~-— Lreseﬂtcnce Lenorﬁg and tran-

S —
SCY lpt§~gij_tlp t;_. :ll) Iy \a \’ («v)\\ }J\_-»‘? S ' V_—J

A more legally-rooted argument against board sentencing,
based on fear that due process noticons would be relaxed under
such a system, obtains in a note in 81 Harvard Law Review 821:

"It seems basic to a scheme of ‘'ordered liberty,' that
whenever organized society undertakes to impose punitive physical

“restraint on an individual, it should do so only by regular

procedurPS\esLabllshed in . advance., And these procedures should
be carried w -arnder the aegils of a judge; that is, of an official

equipped by raining and professional traditicn to weigh con-
flicting interests and evidence with even-handed detachment and

to reach judgments in particular cases." -
This due process theme paints a hioghly idealized portrait
of the typical trial judge. The ability of manv L_<al Jjudges to

apply a sense o0of "evenhanded detachment” is at best questionable,
considering Howard James' survey of various trial courts across
the United States. 6 /

Furthermore, it does not seem too difficult to write
certain notions of due process into a santencing poard statute.
Defendants would obviocusly have rights to counsel,and a formsl
hearing could be employed.

(

Were it possible that 2 sta ’u“e catablishing a sentencing

<
hat would be our recomuendation,

board would be accepgtable, then t

but one may expect that, because cf the agreat exnenss involwad

and becauﬂ$ 2F the radeoan Cn:jyuugg SO LTSl DTECLI T, anh
i . g ;
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proposal would stand little chance of belmg enacted into
law. : - « - e
[ [ P . Vol B L% l

s 7 .

It therefore remains for us te endorse the alternative of
judicial sentencing, but with certain recommendations for
improvements. The Task Force Report on the Courts urges use
of sentencing councils and appellate review of sentences to
bring about greater uniformity of sentences. It may be worth-
while to write either provision into the code. Criticisms of
appellate review of sentences have developed over many years,
but opposition to sentencing councils may not be so great. The
sentencing council also seems a practical method for attacking
the problem of unwarranted disparity of sentences without greatly
inqreasing costs. As the Task Force Report notes, Sentencing
Councils used in the Federal District Courts have at least.

"tended to reprezs the imposition of excessively severe or lenient

sentences." 7 / We recommend combining these alternatives
through proposals for revision in LHL sentencing courts and for
appellate review by a specially established Appellate Division

of the Superior Court.

ITI., Sentence Structure and Judicial Dig cretlon

A, Maximum Terms

Should the maxinum term of a sentence of confinement bhe
fixed by the legislature for all offenses within a given class
of crimes or, on the other hand, should the gentencing judge
be authorized to fix the maximum term within a legisglatively
prescribed range? The former alternative ig proposed by- the
Model Penal Code; the latter by the Model Sentencing Act. The
arguments advanced are:

l. For Meximum Fixed by the Legislature.

The arguments favoring leg

is vely fixed maxima with no
judicial discretion can e summar

lati
ized thus: _8 /

(a) This syatern would aid in achieving uniformity in
gentencing. All convicted offenders within & given class of
crimes would have the same maximumn sentence. In part at least,
the problewm of élupbrlLy of sentences is veally in an offender’

subjective evaluatwon of nis senten'a‘ 1i nhe dGeews his sentence
more severe thpn that of another for the same type of
arime, his re-pnbnent oy hindew ation. Therefore it

may be better mﬂaw Y LwLoTed LRTT O Ccrime have

-17=




6.

the same maximum term, particulacly as f
their maximum terms but will bs veleassed on
tation standards are met.

will serve out
ce certain rehabili-

(b) The legislatively fixed maximum term properly
makes the parole toard responsible for determining release time
The trial judge is inequipped to so decide, for such necessary
information as the nature of the offender's instituticonal
adjustment may then be unavailable, BAssezsment of the rigsk a
particular offender presenceg can best be made from hindsight
based in examination and diagnosis ovear tine,

(c¢) Rubin and other opwoonents of a system of legislative-
ly fixed maximum terms argue that longer detention periods will
result because parole boards look to an offender ' waximum term
in determining release time. They feel maxinun termg would

generally be ruch higher under {hiig sysuven then undar a syst
where the judge could grant a lower maximuie term deemed wa
by the circumstances of the crime or the
Proponents of the legislatively fixed max:i fera countaer chat
since a fixed maximun term exprezses a statutory Pudament of

how a given classe's worst offender should he or

rrante
of the Q“f?ﬂfuw'

2 nadt

wted, parcle

autherities feel less restraint than vhen a Judge purportadly
tajlored the maximum to the particular offender. “The parole
authorities would thus be enccuraged oo g ] rs on the
basis of present condition, rather tha hat can
only be a judicial guess of future cond LQZQH;HW:://fﬂrthefg

c 125

Paul W, Tappan has attempted to shcw from statistics on sentenc
and actual terms served that "neithexr the statutory determination
of maximum terms nor higher maximum fTer iz Lhamsslvos. . . Reces-
sarily result in a longer duracion of Cioomeent.t 10/ Hewe
ever Rubin asserts that “"statistics zhow thao thoe parole boavd
keeps a man in the institution and undew ﬁu)erVJmeh longer if
the maximum term imposed is lonyez." 11 / The argunent based
on statistics vemains unresolved,

e

2. For Judicial Discretion in 'i

Mzoaniraam Terma

(a) The proponents of court
first, that =gentences are now too Lono
tion is inconsistent with rehalbil
fore, desirable to give the trial judge powen (075 LI
term, wikthin the s xtuLij limit, since this will generally
result *th,x loweny sonbono

mu,lww* Cerns argus,

IneayYooara-

oy ,
" o
s Thore
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(b) ©To ecounter the argument presented under 1l(a)
above the proponents of judicial discretion in setting maximum
terms arqgue that winile a legislatively fixed maximum term may
assure uniformity of sentence in relation to the offense, it
does not necessarily insure consistency between the sentence
and the actual conduct of the offender. 12 /

(¢) In countering the argument presented under 1 (b)
above the proponents of judicial discretion argue that parole
boards may not in fact be in a better position than judges to
assess the offender's readiness to return to society. Despite
a possibhle timing advantage, unless the state's correction
and parole facilities are nighly developed, the parole board will
be unable to make an adequately informed decision. _

There i1s the further guestion of the inclination of the
parole board to release a prisoner who may in fact be rehabili-
tated (disregarding for a moment the relativeness of that term)
at an early time, i.,e., long before the statutory maximum term
is reached. Professor Kadish has observed that there is an
"inevitable pressure upon agencies responsible for release to
avoid making favorable discretionary judgments where they have
to face the consequences of public chastisement in the event of
further criminal acts by the person released." 13 / 1In addition,
the fact that judicial sentencing occurs in open court following
an opportunity to present a case with the assisgtance of an
. attorney "affords a visibility to the process which is normally
absent before parole authorities as well as greater procedural
protection."_14 / .

(d) Professors Ohl.in and Remington express a further
rationale for judicial discretion. They argue that where the
judge lacks discretion in sentencing, a guilty plea must
command a different concession. More plea bargaining with the
prosecutor to reduce charges will result. Thus, the system of
legislatively fixed maximum terms rests discretion as to length
of incarceration not in the parole board, but in the prosecutor.

Only with the certain knowledge that this state's correction-
al and parole facilities would rise to the highest level of
development and independence and that highly qualified social
gscientists and wther experts in fields of parole and corrections
would constitute the parole board, would this memorandum favor
the Model Penafl Code system for maximum terms. However, fearing

{ -
chat an aobgat fig;?./ Vet L A Caendl O DS el May 20end Uoo mudn Tinme

in prison, we deem it more conducive to guaranteeing due process
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that the trial judgé have azuthority to set a maximum term
lower than the statutory maximum term.

B. Minimum Terms

There are three questions regarding minimum terms: (1) Shoul
- there be any minimum term at all; (2) Should the legislature set
a minimum term for all crimes; or (2) Should the trial judge

set the minirmum term? Arguments of those favoring an affirmative
response to the first and either of the two latter questions
merge somewhat, so we shall consider them first:

1. PFor Statutorily and Judicially Set Minimum Terms

Arguments favoring minimum terms can be summarized thus:

(a) The argument most commonly advanced favoring a
minimum term stresses community reassurance. Since the basic
purpose of the criminal law is protection of the public, the
public must be reassgured that this purpose is being carried
out,and that offenders against society's laws will be incar-
cerated for at least a minimum period.

(b) Minimum terms are necessary, it is arqued, to
provide guidelines for the parole board. "Effective sentencing
and parole policy--requires a nicely balanced distribution of
authority between the legislature, the courts, and the paroling
agency. . . ." 15 / While such a balancing most likely places
.primary sentencing discretion in the parole board, it should
also offer visible guidance for exercising such discretion.

(c) Such are the major arguments favoring minimum
terms generally. Backers of the Model Penal Code argue that
a legislatively fixed one year minimum is an institutional
necessity for all sentences of imprisonment, in order for any
valid correctional program to have a meaningful chance to
operate,

(d) Statutory minimum sentences of longer than one year
have been imposed because it has been thought that such sentences
would have a deterrent effect on potential offencers.

i

(e) The claim of a deterrent effect also arises in
advocady of judicially imposed minimum sentences. The comments
to thew&odel Penal Code §5,07 assert that the "Court shourd banve
some control of the minimum, mainly for deterrent purposes and
especially in dealing with the gravest crimes, where the deterren

factor normally looms largest at the time of sentencing."
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2. For No minimum Terms

(a) Challenging l1(d) and (e), opponents of a minimum
term assert that deterrence is primarily the product of effective
law enforcement rather than of the sentencing or punishment system.

(b) Against claims that the correctional system needs
a statutory minimum to assure a chance of operation, opponents
counter that such a system fixes the judge with a wide gap in
his sentencing options. Denying him the choice of imposing
a sentence between probaticn and a year's imprisonment either
will force a sentence upon an offender stiffer than is appropriate
or will generate a sentence upon an offender milder than is
deserved and may in fact be required.

(¢) The primary argument of advocates of no minimum
terms is that an offender should be released once fit to rejoin
society. Sol Rubin, an aggressive foe of minimum terms, asserts
that "one of the truly destructive elements in sentencing is the
existence of minimum terms. . . . Parole boards need power to
release when they see fit according to the adjustment of the

individual.” 17 / "If the purpose of sentencing is rehabilita-
tion and public protection, or rehabilitation@s protection, the
minimum term is an anachronism."_ 18 /

Rubin cites Warden Harry G. Tinsley of the Colorado State
Penitentiary, noting that a prisoner who gets a minimum term
which through good behavior alone will comprise practically the
extent of his imprisonment may never recognize the existence
of his problems. He can, in due time, earn his release, with
his attitudes and self-awareness unchanged. 19 /

Might we not prefer to advise him: Your problem seems to
be in this particular area, Here is what we recommend that you
do about it. . . . We will provide the facilities, the encourage-
ment, and the help. . . . You will have to accomplish certain
things; you will have to improve yourself academically, or you
will have to attain certain wvocational skills, or you will have
to learn to get along with other people and to respect other
people's rights , privileges, and property. When you have
demonstrated ‘that you can do this, you will be in a position to
be considafaﬂﬁiog vaddease on pavole,

I

-
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"It seems self-evident that tie@ prisoner who is not marki,
time during the mandatory minimum toerm, but who is aware that

may be released as he improves must think about his behavior p.
merely the calendar." _20 /

The arguments rejecting minimum terms seem persuasive for
great number of less serious cases. In the context of Tinsley'
and Rubin's analyses of how a correctional system could and she
work, a mandatory minimum sentence obviously distracts the prisg
and hinders those people working towards his rehabilitation. ¢
the other hand,in the most serious crimes, public outrage and de
for assurance of public safety may be such that a sentence whic
in effect allows parole at any time might be simply unacceptabhl
For this reason in Section 4 we allow the judge to set a mini
sentence, within statutory limits. By Section , however,

the court is empowered to revise this limit on petition of the
Board of Parole.

IV. Resolution in Other Jurisdictions

All nine recent revisions studied for comparison provided
generally for judicial, rather than board or jury sentencing.
Only two =-- Hawaii and Michigan* -~ denied judges discretion in
setting the maximum term for indeterminate sentences. Hawaii,
Michigan, Vermont and Minnesota set no minimum sentence, and all
parole at any time. The draft Federal code allows minimum senta:
only for Class A and B felonies, and then only where the judge
affirmatively acts to impose a minimum. This is the proposal
we put forward in this draft. All nin= jurisdictions except
California and Michigan require uniform definite terms for mis-~
demeanants (i.e., prohibit the setting of minima and maxima as
with indeterminate terms).

* Both are draft proposals.
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TITLE D2 SUBCTANTIVE CFEENSED

Chapter 21  Offenges of General Applicability

Section 1. Conspiracy

m

1. A person ig guilty of conspiraecy.if, with

iy
b

it
-
O
e
.
-

that conduct be performed which, in fact, would conatitute a
+.7

crime or crimes, he agreegs with one or more others to engage

in or cause the performance of such conduct,

2. If a person knows, or could expect, that one with whom

he agrees has agreed or will agree with a third person to effect

=
<
@
&
g
b
ol
@
Qa
b=y
L
SE
-
=
=
®

the same objective, he ghall be deemed to T
third person, whether or not he knows the identity of the third
person,

J. A person who conspires to commilt more than one crime ig

Nl

cuilty of only one conspiivacy if the crimes are the objeet of the

b}

seme agreement or continuous conspliratorial relationship.

., No verson may be convicted of consplracy to commit =

Ky

crime, other than a class A felony, unless it is alleged and proved
that hey or one with whom he conspired, toock a substantial step
toward commission of the crime., A substantial step is any conduct
which is atrongly corroborative of the firmness of the actor®s
intent to complete the commission of the crime,

Fed .

5. Accomplice 1i ty For offenses committed in furtherance

e

abil
of the conspiracy isg to be determined by the provisions of section
== af chapter --.

fal | S )

6, Tor the purpose of determining the period of limitations
under section -- of chapter --:
Lo A consgpiracy shall be deemed to continue until the

25
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criminal conduct which is

3

sbject 1z performedy or the agree-

i
7

N

r‘w

q

ment that it be perforwed is frustrated or 1g abandoned by the

defendsnt and by those with whom he consgplired, For purposes of
this subsectlon, the object of the conspiracy includes escape
from the scene of the crime, distribution of the Frults of the
crime, and measures, other than silence,; for concealing the co-
mnission of the crime or the identity of 1ts perpetrators.

Be Such abandonment ig presumed if no substantial
step toward commission of the crimey ag defined in subsection
Iy is taken during the applicable perlod of limitations.

Ce If a persgon abandons the agreement, the conspiracy
terminates as to him only when: (1) he informs a law enforcement
officer of the existence of the congpiracy and of his particlipa-
tion therein, or (ii) he advises those with whom he conspired of
hig abandeonment, The defendant shall prove a defense under (il)

by &a preponderance of the evidence.,

7. It is no defense to prosecution under this sectlon that
the person with whom the delfendant is alleged to have consplred
has been acquitted, has not been prosecuted or convicted, has been

convicted of a dlfferent offense, or 1z lmmune from or otherwige

not gubject to prosecution.

8. It is a defense to prosecution under this section that,
had the objective of the conspiracy been achieved, the defendant

would have been immyne from 1Liability under the law defining the
offensey, or ss an accomplice under section =- of chapter ==,
9. Conspiracy 1s an offense classified ss one grade less

serlious than the classification of the most gerious crime which

Db
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that a consplracy to comnlt & class B m

e
]
?

is its object, except

demesnor 1¢ a class B misdemeanor.

Sources This section follows the pattern of the Model Penal Code
1= o e . S 5 i
£5,03, the Massachusetts Criminal Code chapter 263 848, and the

. . .8
Tederal Criminal Code 81004,

Current Maine Law: There are two Maine conspirvacy statutes, Title

5]

)]
0

38951, 952, Section 951 providess

.\
§i
4

17

U
O

If 2 or more persons conspire and agree together, with the
fraudulent or malicloug intent wrongfully and wickedly to
injure the person, character, business or property of another;
or for one or more of them to sell intoxicating liguor in

this State in vliolation of law to one or more of the others; or

*

to do any 1llegal act injurilousg to the public trade, health,

morals, police oy administration of public jJustice; or to
commit & crime punishable by imprisonment in the State Prison,
they are gullty of conspiracy. FEvery such offender and every
gon convicted of conspivecy at common law shall be punished
by a fine of not more thaa $1,000 or by imprisonment for not

more than 10 years,
Cection 952 1s more specialized:

If 2 or more personsg congplre and agree together, with intent
felsely, fraudulently and malicliously to cause another person
to be indicted or in any way prosecuted for an offenge of

whicn he is innocent, whether he 1s prosecuted or not, they are
guilty of a conspiracy, and each shall be punished by a Tine

of not more than $1,000 cr by impri@onment for not more than

5 years,

There are geveral lmportant things about these gtatutes and
the cages that have Interpreted them, Like the conspiracy offense

P [



at common law, the object of the conspivatorial agreement lg not
limited to the commisslon of crimes. Those who agree to do gomething
deemed "injurious to the public trade, health, morals” etc, are
equallly as guilty as those who conegpire to rob a bank. State v,
Barento, 135 Me. 353, 197 4. 156 (1938). Similarly, there is no
reguirement that any action be taken pursuant to the agreements the
mere formulation of the agreement constitutes an offensge, State ve.
Pooler, 141 Me. 274, 43 A.2d 353 (1945)s State ve Vetrano, 121 Me,

268

o 117 A, 460 (1923), Under the section 951 offense, it is possible

for a person to recelve a more gevere punishment as a consplrator than

ig provided for in regard to the crime which was contemplated by hig

agreements State ve Pooler, gupra.

The Drafts The draflt changes Maine law in some respects, and provideg

b}

rules in some circumstances which are not now covered by the law,

The maJor change wrought by subsectlion 1 is to limit the offense
to agreements which contemplate the commigsion of a crime. Thisg 1g
in keeping with the trend set by the Model Penal Code and followed by

mogt other penal law revisionsg., Massgachugetts is contre, proposing

thate "the defendant knows é_the conduct_/ to be substantially and

F"’)

i

o
]
o
Lo

ga

O
b-\‘
=

clearly unlawful, and likely to causge such s
or to the general public as to be sgeriously contrary to

the public interest.” Such conduct gstande, with crimes, as the posg-

ible object of a criminal conspiracye The difficully with the Masg-

2]

s,

ty 1f not imposs-~

.
ot

o

achugetts proposgal ig, bowever, that it ig difficu

4

ibley to f£ind conduct that fite this formulation that does not, at
the game time, ecnstitute a crines
The phrase "in fact” lg designed to settle a problem which has

o

arigen about the consgpirascy offense, namely, doeg 1t make any difference
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that the defendant does not know that what he agrees to 1s a crime?
The answer provided her snd in the other codegs, is No,

Subgection 2 provides a rule for stlll another fuzgy aspect of
congpiracy at common law, and under such statutes as now are in force
in Maine, This relateg tothe scope of the consplracy and the matter
of who ig a conspirator with whom, The problem arises In many cone
texts, but the narcotics situation is a ready illusgtration., The
street pusher who buys from hisg supplier, knowing that the latter is

nvolved in an agreement with a third party source, becomes a cone

gpirator with such a third party, even i1f he doeg not know who he

o

=4
Be

Subsgection 3, tooy is a ecommonly found provision designed to

gettle the question of how many offenses are committed when the

sgreement among the congpirators relatesg to more than one crime,

The rule that only one congplracy results in such circumstar
¥ P y

K g o}

doesg noty, of course, prevent multiple criminal 1liability if the

criminal objects of the agreement are achieved,

Subsection 4 changesg the common law rule that has prevailled in
Maine to the effect that no overt act is required for the conspiracy
to constitute an offense, State v, Chick, 263 A.2d 71 (Me. 1970),

The overt act requirement that has long prevailled in federal law, and
hag been carried forward in the proposed Federal Criminal Code, is
provided for in a modified form by subsection o The modification
is in the diréction of requiring more than has traditionally been

Yl

needed to satisfly the The drafte-

men of the Pederal Code recognise this difficulty, for in the

"the act need

E-n o
o
=
(@]
il
o
[
c+
B
)
Q.»

comment to the conspliracy statute it
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®

not constitute a ®subgtantial step® as is required in the case of

2 e A .Jl A

attenpteees A alternative to the text would be to adopt the sube

1.

stantial step requirement on the theory that otherwise the act

| 9.4 . 2 ral
)

innocent in itgelf and not particularly corrocborative of

e

may be
the existence of a conspiracy." The appralisal of the proposed
Federal Code by the AMmerican Civil Liberties Union includes:

An overt act is required to prove the firmness of the intent,

Unfortunately, this act can be virtually negligible, indice

A‘)

ative of absolutely nothing., It therefore offers no vellable

B

indication of the danger to thecommunity, for the act can be

g

very far indeed from actually trying to achieve the unlawlul
objectives

It would be more appropriate to ingist that the overt act
represent a substantial gtep toward consummation., The Comment
recognizes this shortecoming of the proposed provision and
raises the possibllity of sguch a requirement,

Tegtimony of The American Civil Liberties Unlon Before the
Senate Subcommittee on Criminal Law and Procedures on the
FPinal Report of the National Commizsion on Reform of Federal

Criminal Laws, Mavch 21, 1972 at p. 57

The Ceneral Provigions of the propoged criminal code will ine-
clude rules Tor determining when one percgon may be held ciriminally
says ‘that

3

tiable for the criminal conduct of another, Subsection 5
to be held responsible for the ciimes of

a consplrator ig his co-
conspirator pursuant to such rules,

Subsection 6 combines provisions from the Massachusetts and
Federal codes in determining how to compute the running of the

o

atatute of limitations in wvegard Lo conspiracy offenses,
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on 7 proposes Lo change the present law in Maine, as

g—'o

Subgect
11 appears in State v, Breau, 222 A.2d 774 (Me. 1966). In that

N
4

ed

H'

case, Ay By and C were Jjointly bi or congpiracy. The confesgions

of A and B were introduced in order to establigh the conspiracye

1.8 'vv

But since A and B had not been advised of thelir congtltutional right
prior to glving the confessions, they were granted a directed acquittal.
The conviction of C was reversed on appeal by the Supreme Judicial
Court on the grounds that 1t was net possible to convict only ene
conspirator, the court remarking that "he could not censpire with
hinself.” Subseection 7 would convict him despite this. Since he had
done everything prohibited by the penal law, there is every reason
to hold him accountable, Hilg responsibility is especially attract-
ive under the circumstances of Bresu where the acquittal of his
fellows was based on tainted prool that the conspiracy in faet had
taken place, rather than on any suggestien that there had been no
criminal agreement.

Subsection 8 deals with a somewhat converse situation. Here the
fi

defendant who satisfies all the dements of the offense 1s, nonetheless,

UI\

not to be held liable, The under-age person in a statutory rape case,

for exemple, may technically become & conspirator by agr

O

eing to the
prohibited relationg, but as the vietim to be protected, she would
2

not be eriminally lisble, and this subgection insureg that this

protection extends to the conspiratorial relationship as well,

“3]-
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TITTLE D2 SUBSTANTIVE OFFENSTS

-

Chapter 21  0Offenses of Cenerel Appllcability

Section 2, ALttenpt

~ o

y of eriminal attempt 1T, aeting with

ﬂ'

1. A person ig guild
the kind of culpablility required for commiscion of a crime, and
with the intent to complete the commission of the erime, he en-

gages in conduct which, in Tact, constitutes a substantial astep

tovard its commission, A substantilal step is any conduct which

od

g strongly eorrvoborative of the [irmness of the actor®s intent
to complete the commission of the crime,
2, It is no defense to a prosecution under this section that

1

it waeg impossible to coumit the crime which the defendant attempted,
provided that it could have been comnitted had the factual and
legal attendant circumstances gpecified in the definition of the
crime been as the defendant believed them to be.

o

3. A persen who engages in conduct intending to aid another
to commit a crime is guilty of criminal attempt if the conduct would
establish hisg complicity under section -- of chapter ~- were the

e .~ o

crime comnitted by the other persen, even if the other personis

N

not guilty of committing or attempting the crime,

b, Criminal attempt is an offense elassified as one grade
less serious than the classification @f the offense attempted,

except that an attenpt to commit a class B misdemeanor is a class

misdemeanor,

COMMENT
Source: This section Tollows closely the Federal Criminal Code

%1001ﬁ and the Massachusgetts Criminal Code 84

Curyent Maline Iaw: There are two gtatutes of general applicability

. ]

which deal with the subjeet of attempts. The most broadly drawn is
-32-
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51

Whoever attenpts to commit an offense and doeg anything
towards it, but fails or ig interrupted or is prevented
“in ite execution, where no punishment is expressly provided
for such attempt, shall, if theoffense thus attempted is
punishable with imprisonment for life9 be imprisoned for
not lesg than one nor more than 10 years: and in all other

caseg he shall receive the game kind of puli shiment that might
have been inflicted 1f the offense atteunpted had been co=-

mmitted, but not exceeding 5 thereof,
The sccond statute wag enacted in 1971 as section 252 of

tle 17:
Whoevery, if armed with a firearm, attempts to commlt an
offense and doeg anything towards ity but falls or is in-
terrupted or is prevented in its execution, where no
punishment is expre ssly provided for such attempt, shall,
if the offencge thus atbtempted ig punishable with imprison-
ment for 1ife, be imprisconed for not less than 5 nor more
than 10 years; and in all other caseg he shall recelve the
gome kind of punishment that might have neen inflicted if

ted, but not exceeding

the offense at @mpbod had been commit
% thereof,
In addition to thege two ubgLUbCug there are other penal laws

~

ich include an sttempt among thelr definitional elements, for

Y

’)

k)

ample, Title 17 HEq o5, 1405-A, relating to escapes From confine-

nt and atltenpts to escape,

h section 251 specifically mentions the doing of gome

t towards the commission of the crime, other attempt statutes

'

‘..»

il

.
ch ag 21405, do not, It has been held by the Supreme Judicial

v

°

uxrt, however, that where an attempt is included within the law,

some sction beyond preparstion iz nonetheless regulred to be proved

+to

A

malke out an atteupt. Logan v. State, 263 A,2d 266 (Me. 1970),

=33
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e Drafit: Thiz zection malkes very 1little change in curvent Maine

law, The Firgt subsection spells out & bit more elearly the nature

N al

of the mental element which wmust conpany the conduct, and specie-

fies the signiflicance whibkh that conduct wmuegt have in the total cire
cumstances,

Subgecﬁi@n 2 deals with a problem that has arisen regarding
attempts (but apparantly not in Maine) when, for one reason or
another, it would have been impossible for the defendant to consu-

mate the crime, e¢Zos giving his vietim harmless sugar, supposing
4 1 A e

it to be arsenic, Since, in such cases, it is merely good luck that

the actor is not

=y

frustrates theoffense, the eriminal liability o

affected,

o

Subgection 3 fille o gap in the law which appears when the

actor®s conduct would bring about complicity liability were ﬁhe

S

offense to be committed by his accomplice, but because the olffense

ig not consumated, the actor cannot be held as an acecomplice to
anything. Here, too, the actor satisfles all of the dements of

the attempt offense, but for reasonsg unrelated to him, no attempt

or consumation ig brought about by the other person.

-3l-
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TITLE D2 SUBSTANTIVE OTFTENSES

Chapnter 21 0Offenses of General Applicabillity

1.

Section 3. Solicitation

1. A person ig gullty of solicitation if he commands, requests
or atbempts to induce another person to commit a particular felony,
whether as principal or accomplice, with the intent to cause the

imminent commisaion of the felony, and under circumstances strongly

corroborative of that intent, and the person soliclted takes a sube-

o

stantial step toward commission of the felony.
2. It is a defense to prosecution under this section that,
if the criminal object were achieved, the defendant would not be
guilty of a crime under the law defining the offense or as an
accomplice under tion =~ of chapter =-, |
3, It ig no defense to a prosecution undey thig section that
the person sollicited could not be guilty of the offense because

of lack of respongibility or culpability, or other incavacily or

Iy Solicitation iz an offense classified as one grade less

than the elagsification of the erime solieited,

2
(&}
)
H.
O
[
o2

COMMENT
Sources This section ig a modified verson of the Massachusetts
(4
Criminal Code, chapter 263 847, and the Federal Criminal Cede

#1003,

3

Current Maine ILaw: There is no Maine statute making this sort of

conduct eriminally punishable, Solicitation of a felony hag
been recognized as a common law offengse in Maine, howevey since
1875, See State ve. Beckwith, 135 Me. 423, 198 A. 739 (1938),

ting Stote ve Ames, 64 Me. 336 (1875) a case involving solici

»...E.

frio
o=

Ca TLLE
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a witness not to appear at a trial to which he had been summoned.

o
o]

Aecording the Beckwith opiniony the offense of solicitation can

N o 9 5

be comnitted even 17 the crime soliclited does not take place,

The Draft: Several changes in the common lsw offense are propoced

e )

in thisg gection, TFollowing the federal pattern of regulring soume

action beyond mere verbal expression, for there to be criminal

ability, subsection 1 Includes the same "substantlal step” element

as iz provided for in other parts of thig chapter on Inchoate crime,
The federal patltern ig abandoned, however, in respect lto the nature

of the communication involved, in favor of the Massachusetts Torm-

ulations the element of "entreating® found in the federal act is

dropped out, and it is only

il

by commanding, vequesting, or atiempt=

§

ing to induce, that the offence can be commitied.

Subgection 1 of the draft further departs from both the Mass-
achugetts and federal element that the comnunication to the other
percon be with an "intent to promote or facllitate” the commlission
of the Telony. The quoted phrase appears to fall short o
congstitutional requirement that there be a close proximity between
gpeech and the proscribed criminal behavior, randenburg v Ohloy

g point is Fforcelfully made in the Testimony

Lot
]

395 U.Se ML (1969). Th
of The American Civil Libertieg Unlon Before the Senate Sub comme
ittee on Criminal Law and Procedues on the Final Report of the

National Commigsion on Reform of Federal Criminal Laws, March 21,

1972 at p. 51. The opinion of the Supreme Court in Brandenburg

emphasized that the Court has evolved

“the: prifciple that the constitutional guarantees of free
gpeech and free presg do not permlt a State to forbid or

n

progcribe advocacy of the uge of FTorce or of law violatlon

oxeept where such advocacy is dirvected to inciting or pro-
ducing ilmnminent lawless actlon and ig likely to incite ov

=36~



produce such actions, 395 U.S. at b7,
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Subgectior
Similar to the presevvation of policies of immunity provided

for in gectiong one and two of thisg chapler, subsection 2 of this

s imll

)

1T Lo

[y}
0

Ie
a

r.

g aldgo

e

ction 18 to the same effect, Subsectlion 3

Fi-
by virtue of the Lumunity from gullt which wmay be enjoyed by the

persgon he sollcite,

=37~
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TITLE

D2 SUBSTANTIVE OFTENSES

s

Chapter 21 0Offenscg of Ceneral Applicability

Section 4, TFacilitatlion

I, A pergon is gullty of faclilitation if he knowingly provides

substential assistance to a person intending to commit a Ffelony, and

C'\‘

that person, in fact, commits the crime contemplated, or a like or

related felony, employing the ssgistance sgo provided., The ready

7 &

lewful avalilabllity from others of thegoods or gervicesg provided by

the defendant is a factor to be considerved in determining whether

3

or not his agsistance was substantial, Thig section does not apply

. °

to a persen who ig elther expreesly or by Implication made not

accountable by the gtatute defining the felony Ffacilitated or re-
i} A, 1

lated statutes,

5

2. It is no defense to a prosecution under this section that
the person whoge conduct the defendant facilitated has not been
progsecuted for or convicted of any offense based upon the conduct
in gquestion, or has been convicted of a different offense or class
o degree of offense, or hag an immunity to prosecution or con-
viction or has been acquitted.

Je Facilitation of a class A felony is a clasg C felony.

Pacilitation of any other felony is a clasgs A misdemeanor,

COMMENT

Sources Basced on the provisions ofNew York Penal Law 3@115®OO =

115,15, atatutes of +this gort appear in the Magsachusetts Criminal
o
Code chapter 263 816, and the Federal Criminal Code 81002. This

1.

draft gection follows the Magsachusgetts rinulation closely.

Current Maine Lows There i neither atatute nor common law defin-
ing such an offenze at the pregent tiue,



e

s
e

July 13, 1972

This section should appropriately be conaidered in cone

° o
b3

junction with the provisions (yet to bhe drafted) relating to accom-

plice liability. The former will deal with similar conduct under-
taken with the intent that the other person commit an offense., The

) '

crime of Tacilitation deflined in +this sectlion relates to conduct

EN

accompanied only by knowledge that there will be a crime committed,
but without any intent that it take place, The defendant who furn-
ishes a drug pusher with bags for the packaéﬁng ol the drugs, but
doeg not care one vay or another whether the drugs are gold, iz an
example of the person contemplated by this section, In the abuence
of a provigion such as thig, the court would be faced with the

.

requirement of finding that the dJdefendant intended that

sales take place, or letting him go completely.



TITLE Dz  SUBSTANTIVE OFDIENGIS

Chapter 21 0Offenges of Ceneral Applicability

Sccotion 5., Cenerel Provisions Regardine Chapter 21

1.1t chall not Ye an offense to conspire to commity or to attempty

A

chapter,
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Tirmative defense of renunciation in

following civecumstances:

Pl 3

Ae In a prosecution for atitempt under section 2, it is an

Ul

rn

affirmative defense that, under clrcumgtances manifesting a vole

631

untary and complete renunclation of his criminal intent, the deflfend-

ant avolded the comnmlgclion of the crime attempted by abandoning his

\ ° e '

criminalveffort and, il weve abandonment was insufficlent to accomp-

lish such avoidance, by taklng further and affirmative steps which

prevented the commission thereofl,

Be In a prosecution for facilitation under section M, it

) L4 A

Tirmative defense that, prior to the commission of the fel-
ony which he facilitated, the defendant made a readonable effort 4o
prevent the commission of guch felony.

Ce ITn a prosecution for solicitation under section 3, or

0 ol

for conspiracy under gectlon 1, It 1s an affirmative delense thatl,

LA« va

under clrcumgtances manifesting a voluntary and complete wenunclation

nf hi ]

g criminal intent, he defendent prevented thecomnisslion of the

ted or of the crime or erimes contemplated Ly theconspir-

crime golici
acye a8 the caze may be,

5

De A renuncilation is not "voluntary and complete” within
the meaning of this gectlon if it is motivated in whole or in part

W .9

2 N\ ] A . . i .
i, a belief that a clvcumstance exigte which increases the prob-

by €

W

ability of detection or apprehension of the defendant or another

participant in the criminal operation,; or which makes more difficult

=10~
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L4 R o . 2 e\ - A SR SRR B A
the consuwmation of the crime, or (11) a decision to postpone

kN

the criminal conduct until another time or to substitute another

¢

I

4.

vietim or another but ¢lmilar ob

(5N
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COMMENT
Sources This gection follows the Mazsachusetts Criminal Code, chapter

263 842, which, in turn, is based upon the New York Pensl Law 834 L5

o
b

and the Pederal Criminal Code #1005,

Current Maine Iaw: Subsection 1 states a principle of comuon law

which hag not, however, apparantly been expressed in a Malne court

. S 1 gt e A 17111, P 9 oy FaN T O S - I S, ey e P MR N
opinion or gtatutes The remsinder of this sectlon has no counterpart
il
e

in existing law,

t:  The major purpose of this ssctlon is to provide & limited

1,

defenge to pergons whose conduct,; while c¢riminal, has not yet brought
about gubstantive harm, provided that they take effective steps Lo
B 1Y

nrevent that horm.
P
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