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February 28, 1975

Jon A. Lund, Esqg.

Chairman

Criminal Law Revision Commission
Augusta, Maine 04330

Dear Jon:

I was disappointed at the poor showing made by the trial
bar at the public hearing held last evening in Portland

to discuss the proposed Maine Criminal Code. I hope that
your Commission has had more input from the members of the
bar than you received last evening.

I have a few comments on certain provisions of the Code which
I will set forth below. By and large, however, I am pleased
with the approach which the Commission has taken.

Many of the comments which I would have made were discussed
last evening and I will not repeat them in this letter.

A, Page 3, section 2, paragraph 9.

"Deadly weapon'" or "dangerous weapon'" includes

a firearm which, either in the manner it is

used or is intended to be used, is capable of
producing death or serious bodily injury.

Section 401.2.A on page 65 classifies burglary

as a class A crime if the defendant was "armed"
with a firearm. Section 401.2.B defines burglary
as a class B crime, in part, if the defendant was
armed with a deadly weapon other than a firearm.
Does the fact that '"deadly weapon" is defined to
include firearm pose any problems with the inter-
pretation of section 401%? Does "armed" with a
firearm necessarily mean that the firearm must

be loaded and/or capable of being fired in view
of the definition of "deadly weapon" set forth
above?
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Jon A. Lund, Esq.
February 28, 1975

Page Two

© B, Page 5, section 4.3
& In view of the fact that there are approximately
%v ’ 900 crimes outside of Title 17, I wonder if any-

CG; X ‘fﬁkh y one has reviewed the statutes to identify those
75 YA \ which will become civil violations. If so, and
v 1f a 1list is available, I would appreciate an
L~ opportunity to review it.

C. Chapter 25, section 602

This chapter deals with bribery and corrupt prac-
tices. Why then is "Private Bribery" found in
Chapter 37 (page 107)? Moreover, section 602
defines the crime in terms of "promises, offers,
or gives" whereas private bribery is defined in
terms of "offers, gives or agrees to give". Is
this an intentional distinction? Section 602

> goes on to proscribe the giving of any "pecunlary
j’;beneflt" whereas section 904 proscribes the giving

o
Kﬁﬁ Q@yﬁﬁ, of "any benefit". Again, is this an intentional
! C’¥%ﬁ ' \dlstlnctlon and, if so, why?
5o
Wk D. Page 117, section 1101.5
S Ay The present section 2382.7 of 22 M.R.S.A. 82382
@ AN includes in the definition of "Cannabis" the
W - words "every compound, manufacture, salt, derivative,
a%’ i¥ mixture or preparation of such plant". These words

are omitted from the proposed definition. This is
an area with which I am not familiar and I am sure
there is a good reason for this omission but I would
appreciate knowing what it is.

/4gf l%ﬁ E. Page 118, section 1101.17
‘ y W The new deflnltlon of "traffick" apparently is intended
53%-§%Jﬁto include within its scope the former provisions of

. 22 M.R.S.A, 882362 and 2383 for example. If so, why
- have they been omitted from the present draft?

. F. Page 128, section1114
A Once again the words "under the control of any person"
A formerly found in sections such as 22 M.,R.S.A. 82367

; have been omitted. Was this deliberate and, if so, why?




Jon A. Lund, Esq.
February 28, 1975
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s
E

%ﬁh
4 G. Page 150, sections 2212 and 2212-A
‘ ‘\’ I do not understand the comment to these sections
By v N which states that no "substantive" change is made
’ in the revision. I think it is more than a semantic
difference when you change a crime to a civil viola-
= tion. Moreover, I do not understand the policy reason
o behind these changes. I think it ought to remain a
¥ wicrime for a pharmacist knowingly to put different
" drugs in a prescription and to refill without the
¢.proper prescription from a physician. I would
iappreciate knowing the Commission's reasoning for
- these changes.

H. Page 151, section 36
The comment states that 22 M.R.S.A. 8 2215 should be
repealed. In the comment, there is reference to the
~fact that up to two years imprisonment may be imposed
for being in public under the influence of one of the
drugs.mentioned in the subchapter. I do not quarrel
/ﬁ' with that revision but the comment neglects to point
' out that there is an alternative to imprisonment in
the present section, i.e. a fine of up to $1,000.
Why is that being deleted?

I. Page 153-154, section 46
~The present 22 M.R.S.A. 82370, sub-85 proscribes
dispensation of drugs without the scope of the
employment of the individuals listed. The prohibi-
e tive words are "shall not". What is gained by
A rewriting this section to, as the Comment puts it,
"put permission in affirmative language"?

J. Page 154, section 48
This section enacts a new section 2380 of 22 M.R.S.A.
making violation of any provision of Chapter 557 of
Title 22 a civil violation. I have already orally
~expressed my concern at decriminalization of
" marijuana and I will have some general comments on
it below. In addition, I would point out that this
e revision affects more than marijuana possession since
e it purports to change the entire chapter. Thus, it
affects §2363 for example and makes a civil offense
out of a non-goodfaith prescription administration
or dispensation of narcotic drugs. In the same vein,
882364, 2370, 2371 and 2372 will be affected. 1 assume
that these changes are intentional but I would appreciate
knowing the policy reasons for each.
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K. Page 154, section 51

The new 82383 of 22 M.R.S.A. proscribes, as a civil
v1olatlon, possession of an'"usable! amount of mari-
Jjuana. Does anybody have an-tdea what is an "usable"
amount. I assume we would have no trouble in defining
the minimum amount (although I'm not absolutely sure
of that) but does this also purport to have a maximum
effect? I assume that a ton of marijuana is 'usable".
If so, a fine of not more than $100 does seem rather
minimal. The comment to this section provides that
the provisions of subsections 1 and 3 of former 82383
are now found in Chapter 45 of the proposed Criminal
Code. I must have missed 83 in my reading of the
Code and I would appreciate having it pointed out

to me.

L. 22 M.R.S.A. {§2387,ﬁ

This section has=not been repealed yet it makes specific
reference to B8 2210 2210-A, 2212-B, 2212-C, 2212-E,
12362, 2362-C and 2384 _ all of which are repealed by
this Code. Upon what property will the forfeiture
provided in 82387 now operate?

Erramevapem———

I want to state again in writing my opposition to decriminaliza-
tion of the crime of possession of marijuana. I recognize all
the arguments which have been set forth in favor of this change.
I remain convinced that there are some young people who have a
respect and/or fear of the law and who will be deterred by
continued criminalization of marijuana possession. It does

not answer this argument to say that the laws are being flaunted.
Tf this is the case, then other ways must be sought to strengthen
or enforce these laws. Permissiveness in our society has

become all persuasive. Those in positions of authority, and

I include parents in this category, have a responsibility to
those entrusted to their care during their formative and tender
years. If you decriminalize marijuana you remove yet one
further crutch, one further strong argumentative point, which
parents can use to dissuade their children from its use.

Finally, as you know, I have requested the documentation to
support the statement in the Comment to 81107 that marijuana

is less harmful than either alcohol or tobacco. I don't
understand why it's necessary to wait until Mr. Fox is available.
I assume that the members of the Commission must have seen

that material before they approved the Comment. The Jury is
clearly still out on the issue and I think it extremely prejudi-
cial and unfortunate that the Commission elected to put that
statement in its comment. In fact, regardless of what position
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is ultimately advanced before the Legislature on decriminali-
zation of marijuana, it obviously would advance your cause
if you publicly deleted that comment.

I am not enclosing additional copies of these comments since
I assume that you will see to their distribution to the other
members of the Commission.

Thank you for your consideration and for the time that you and
other members have obviously spent in this project.

Sincerely,

RILJr:njm



WILLIAMS, VAN VOAST & MASTRONARDI
ATTORNEYS & COUNSELLORS AT LAW
35 ROUTE ONE
YARMOUTH, MAINE 04096

DAVID A. WILLIAMS P. O. BOX 184

PETER 8. VAN VOAST

MICHAEL F. MASTRONARDI 207 - 846-9041

March 6, 1975

Miss Edith L. Hary
State of Maine Law Librarian
Augusta, Maine 04330

Re: Criminal lLaw Revision Commission
Dear Miss Hary:

I am writing to summarize in a short letter the comments I

made at a Public Hearing held in Lewiston on the evening of
February 25, 1975. My comments were directed against

Sections 501, 502 and 505 of the proposed ordinance. Regarding
§501, I suggested that in its place the Committee consider

§250.6 of the Model Penal Code entitled "Loitering or Prowling."
I felt that if the police had a statute which covered this
particular brand of possible criminal behavior that they would
be less likely to stretch Sections 501, 502 or 505 to handle
these problems, which they were not in fact designed to cover

However the great majority of my comments were directed at
what I thought was the unnecessarily vague and inprecise language
of §505. I stated that cases such as Coates vs. City of
Cinncinnati, 402 U.S. 611, or State vs. Aucoin, 278 A 24 395,
that both illustrated the close textual attention which the
courts devote to loitering and obstruction statutes. I
explained that this was precisely because the First Amendment
of the Constitution may well grant to an individual a con-
stitutionally protected right to do exactly what the statutes
mean to prohibit. I said that after reading the cases in
general that they established the following two principles:

1. The statute must be written so that "people
of reasonable understanding do not have to
guess at its meaning." Winters vs. The
People of the State of New York, 335 U.S. 507.

2. The statute must be drawn as narrowly as
possible to protect constitutionally protected
rights of assembly, petition and freedom of
speech.

MAR 10 1975
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After giving a list of the great variety of situations in
which a citizen might find himself arguably within the
boundaries of §505, that §505 as written had two faults:

1. PFirst of all that the use of the word "reasonable"
did not tell a citizen a sufficient amount of
detail so as to allow him to recognize when
he was in violation of the statute; and

2. The statute would be vastly improved if it
included in its text at least a brief
attempt to describe what constitutionally
protected behavior is not within its meaning.

In place of the §505 I suggested that the Commission adopt
instead §250.7 of the Model Penal Code entitled Obstructing
Highways and Other Public Passages. ,

What the Commission must understand above all is that there is
an almost irreconcilable conflict between anti-obstruction
statutes and the First Amendment of the Constitution. Picketing
speech making, and petitioning government for redress Of
~grievances almost always necessitates the certain breach of
anti-obstruction statutes. And when these statutes are drawn
so crudely as is §505, it seems to me that we do a great dis-
service to the police and to the civil liberties of the citizens
of Maine to say that all the guidance we will give to both
parties, when they face each other on a First Amendment battle
ground, is to stick the word reasonable between them. I hope
for, and the people of Maine deserve, a better effort at
drawing the statute than that.

Sincerely yours,

(iZj;;i@J?; @%%ﬁ%i@ww@

_~DAVID A. WILLIAMS

DAW : nms
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STATEMENT BY GOVERNOR KENNETH M. CURTIS TO THE COMMISSION TO PREPARE
A REVISION OF THE CRIMINAL, STATE OFFICE BUILDING - ROOM 114 -
FRIDAY, APRIL 7, 1972 - 10:00 A.M.

AS COVERNOR, MY FUNCTION TODAY IS TO INITIATE THIS MEETING,
MAKE INTRODUCTIONS, AND SEE THAT THE COMIISSTION ELECTS A CHAIRMAN,
VICE—CﬁAIRMAﬁ AND SECRETARX—TREASURER.

;'BUT WHILE IkHAﬁE THE éPPORTUNITY, I WOULD LIKE TO ADDRESS. A
FEW REMARKS TO THE MEMBERS AND THE IMPORTANT PURPOSES AND ACTIVITIES
OF THE COMMISSION ITSELF.

I WISH TO THANK INDIVIDUALLY EACH PERSON WHO HAS AGREED TO
SERVE AS A MEMBER OR JUDICIAL CONSULTANT ON THIS COMMISSTON.

iﬁE MAINE LEGISLATURE DESERVES CREDIT FOR AUTHORIZING THIS
STUDY AND PROVIDING AN INSTRUMENT $OR PREPARTNG A LONG OVERDUE MAINE
CRIMINAL CODE.

IN 1975, THIS CODE WILL BE PRESENTED FOR ADOPTION BY THE
107TH LEGISLATURE,

ALL STATUTES RELATING TO CRIMINAL PENALITIES AND PROCEDURES
ARE TO BE REVIEWED, REVISED OR AMENDED AS NECESSARY OR DESTRABLE.

NEW PREVISIONS THAT WILL BETTER SZRVE OUR STATE SHOULD BE INCLUDED

IN YOUR RECOMMENDATIOUS.

e
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AND, THE COMMISSION IS EXPECTED TO KEEP THE PUBLIC INFORMED
THROUGH HEARINGS WHERE FULL EXCHANGE OF VIEWS CAN BE'TRANSMITTEb,

WITHiTHE PASSAGE OF TIME THE ATTITUDE OF OUR SOCIETY TOWARDS
CRIME AND PUNISHMENT HAS CHANGED.

OUR LAWS THAT DEFINE CRIMINAL‘ACTIVITY AND OUR TECHNIQUES FOR
‘PREVENTINC CRIME AND REHABILITATING VIOLATORS MUST ALSO QHANGE.

YOU HAVE ACCEPTED A VERY IMPORTANT RESPONSIBILITY FOR YOUR
RECOMNENDAiIONS CONCERNING LAWS RELATING TO CRIME WILL GREATLY \
AFFECT THE WELFARE OF MAINE AND THE1WELL~BEING OF EACH PERSON
AND FAMILY LIVING IN OUR STATE. -

THIS IS AN AWESOME AND SOBERING CﬁARGE.

I AM.ESPECIALLY GLAD TO NOTE %ﬁAT SUFFICIENTATIME, STAFF AWD
FUNDS WILL BE AVAILABLE TO THE COMMISSION TO CONDUCT A THORGUGH
AND THOUGHTFUL REVIEW,

PLEASE ACCEPT MY ASSURANCE OF FULL COOPERATION BY ALL STATE

AGENCIES THROUGHOUT THE COURSE OF THIS EFFORT,



- Initial Meeting of the Commission to Prepare a Revision of the

Criminal Laws. Those present were:
Governor Kenneth M. Curtis, Errol K. Paine, Esq., Bangor;
Mrs. Caroline Glassman, Portland; Peter A. Anderson, Bangor; Louis
Skolnik, Esg., Lewiston; Lewis V. Vafiades, Esq, Bangor; Dr.Bernard
Saper, Orono; Col.Parker Hennessey, Maine State Police; Gerald F.
Petruccelli, Portland; Edith L. Hary, Maine State Law Library;
Merton R. Johnson, Men's Correctional Center, representing Warden
Allan L. Robbins; Dr..Willard D. Callender, Jr., Machias; JoMn Lund,bEsq
bf Augusta; Jack Simmons, Esg., Lewiston; Daniel G. Lilley, Esqg, of
Portland; Richard Cohen, Attorney General's Office; Judge Delahanty,
], Judge Wernick and Judge Williamson.

Governor/Curtis first addressed the group by welcoming the dis-
tingyished participation in relation to the revision study to be done.
Gov.Curtis stated there was some delay in getting under way; that he
did certainly recognize the importance of it. There was an unusually
long time;taken to chose the membership, but this is far more than just
a normal task force and it is a very far reaching committee. After he
had chosen nominees and went thro&gh the task of coptacting each one
to see if ke could serve, but there was one section of the bill stating
the Governor was to call the first meeting, but after he had made the
appointment he had waited for the first meeting to be called until it
was brought about that it was up to the Governor to call the first
meeting. We do have a good amount of time to do this, having until
1975 to complete the study so I feel it should be possible to do a
very good job. My job today is to see that we do geF quanized and
hopefully elect the 6fficers, set your own pade and get going with

this study. However, this is far more than a study. I'm sure all of

you have read the legislation which points out that this is a complete
1



overha@h, complete {evampiqg of c;iminql,laws‘and;pyécedures. I'm

sure no-one inlthis'roém hés to be reminded that this is probably

a very timely action with a lot of questions being asked whether it

be at the court level, state level or corrections level as to our
method of applying criminal laws and procedures. So, what I'm really
tfying to say is that we have had a lot of citizen's task forces,
citizen's commissions, we have provided a great deal of leaderzhip

for the state and its people and this one is very far reacing than

I have appointed during my administration. I think one thing about
this particular study that, contrary to the others, that I won't be
here when it is completed, so it was suggested that maybe after 1975,

I can volunteer as a citizen member of this committee to help see
through with your recommendations. At any rate, I want to thénk you
all very much for being here this morning. I hope that a very thorough
job can be done. The legislation does provide for good staff help for
you and I'm sure that through the state departments, our resources are
available to you to provide whatever assistance you find that you need.
So let me express my appreciation again and I would like to turn the
meeting over to Dick Cohen who will call the roll call of the membership

A

and also I have asked him to preside over the meeting today until an
election of a Chairman.
Mr. Cohen: At this time, it is in order for?nominations from the

floor if you like to pursue it to select a Chairman, Vice Chairman,

Secretary-Treasurer. I would declare the floor open for nominations

for Chairman:

Mr. Scolnik: I nominate Jon Lund as Chairman, seconded.
. 4
Mr. Cohen: Are there any nominations?
I move nominations cease, seconded; voted.

Mr. Cohen: Nominations having ceased, Jon Lund is elected by the

2



acclamation of the Commi#tee as Cha*rman. Jon,_ I'11 turn the chair
over to you fo£>élection of‘a Viée Chéifman and Secrefary—Treasurer.

Jon Lund: I would like to thank you for the confidence indicated

here. According to our agenda then the next item for‘election might

be the electionof the Vice Chairman. Perhaps, it might be in order

for us, beforevwe go ahead, I just wondered whether the Commission

might like to become a little bit better acquainted with the members
here, or have the members say something about themselves before going
on to the meeting. Of course, you know who the Judges are and what
they're doing. Let me just atart off by saying that, as it happens

this group does have some anticedents, there was a predecessor committee
to advise the Attorney General on revision of the érimihal laws going
back eight or ten years. I don't recall if anyone from this committee
was on that earlier groupor not, but as far as my on experience is
concerned I served as prosecuting Attorney and Assistant Attorney and
have been in the Legislature since that time, and I'll ask Dan if he
wouldclike to give us a brief biography. Here, each member of th=-
group discussed briefly their work.

Following this, Joﬁn Lund tha?pleasure of the Commission to pro-
cead with the election of the remaining officers or take any other
-business at hand? Alstatement was made that some time had been lost
here, and that the meeting should continue. =
John Lund: We will now declare the meeting open for Vice Chaifman.

Dan Lilley was nominated for Vice Chairman which was seconded{ Also
nomination was made and seconded for Mrs. Glassman. Motion was made

to cease nominations here, seconded and duly voted. Votes were
collected and counted by Chairman Jon Tauand and the Recording Secretary,
Mrs. Errie Hasty. The results were as follows: Mrs. Glassman-9,

Mr. Lilley-5. Hence, Mrs. Glassman was elected Vice Chairman.
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Mr. ILund then opened the floor for nomination of the Secretary-
Treasurer. 'The-namé:bfVEdith Hary was nominated and seconded to fill
this post. Nominations ceased and Miss Hary was declared Secretary-
Treasurer.

Dick Cohen: I will explain some of the duties of the Secretary-Treas-
urer, stating that there is $10,00 in the Treasurer's account. The
Treasurer will get involved in writing up federal grants and it will
be some county procedure in some detail to take advantage of. There

is money/zzzde for that purpose. That will be Treasure'rs side of

the position.

Jon Lund: The next item on our proposed agenda is scope, authority

of commission, a discussion of Chapter 147 provided by special laws

of 1971. Did you want to kick that off Dick?

Dick Cohen: In making out this agenda, I was requested by Allan Pease
so I had to be somewhat flexible as to what should be given, so got
down to the scope of Chapter 147, Section I of the special laws. You
all have a copy of the laws. Does everyone have a copy of the law?
The first key thing is that the time limits here that we are based
with is the 107th Legislature that the Statute specifically says that
there is a proposal should be repggted to the regular session of the
107-Legislature and secondly, that it shall include a complete re-
vision, redraft and rearrangements of all segments of the Maine Reviéed
Statutes annotated pertaining to the criminai law, that clearly gives
the intent of Title 17 and the hext thing I will bring to your atten-
tion that it gives a complete flexibility as to the title revision
indicated through this committee , it is completely flexible as to
the perimeters as to the shaping of the law in the state.

The next factor I wish to bring out is that 1. due consideration

should be given to the criminal laws in other states, and this includes
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obviously the révisions that are nO'ddiﬁg on, and there are many, I
think there are some 15 or 20 states presently undergoing revisions
and then that the Commission shall employ a Chievaounsel. And then
subject to the Chief Counsel's recommendation, any additional comments
may be required. This obviously, without getting into a great deal
of discussion, talks about who is going to do this report for this
particular report and there have been over the past two or three
years several agencies that have been interested in pursuing the
employer of a revision if it ever took place.

Louis Skolnik: Are they involved in the drafting?

Dick Cohen: Yes. It is the same in other states. -

Louis Skolnik{ So would they gualify under the term Chief Counsel?
Dick Cohen: Yes, I think probably they would. Also, ﬁhe statutes
are specific that public hearings shall be, at some time during the
revision, to acquate the public throughout the state as to what's
going on and also, of course, obviously to solicit their viewpoints,
and this is very flexible when you see the Statute and the number of
hearings is left solely to the discretion of this committee. Also
the Statute is clear as to intentﬁihat any authority is provided this

Commission to give them full scope to get done what has to be done

and do a comprehensive job¥ in the state.
®
Section 2 talks about the membership and the consultants to
bring the judiciary expertise to bear in a non-member fashion to
. | Section 3
the Committee which, of course is extremely essential./ This meeting
today is to adopt the rules of the administration of the Commission
and its affairs and such financial records shall be:kept.

Section 4 regards the Chief Counsel stating the commission shall

contract a chief counsel who need not be a resident of this State,

who will be responsible for legal research and drafting required in
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preparation of”the Criminal Code, under the dirécti @t and supervision
of the commission. Also we talked about the prerequisites for a Chief
Counsel and have some firm that has prior training in expertise

ability in this area.

Section 5 deals with the reimbursement of expenses of the Commission
members . Of course, nothing has been done at this time. However,
there is $10,000 presently in the account that will have to be set

up through Accounts and Control and a financial system Set u? ny

the Committee for reasonable expenses for attending meetings in this
regard,

Section 5-Federal Funds: The Commission is authorized on behalf of

the State to accept federal funds and may seek the advice. and assis—‘
tance of the Law Enforcement planning and Assistance Agency in cérrying
out its duties. The LEAA is very concerned with the Criminal Code
EEQigion and Jack Leet is Executive Director of the LEAA and was
instrumental in having set aside, as of this time, Federal funds -
of $30,00 this year that this Commission can take advantage of through
the proper channels to match the state funds and al=o set up on a
multi-year plan, there is a minimlp of $20,000 in 1973 and $10,000

in 1974. I am sure also being a member.df the LEAA and serving as

its Chairman right now that there is enough concerted interest on that
Agency that really almost as much funds as i& needed to do the proper
job can and will be made available through one source or another to make
sure that the proper job is done by this commission. There might
possiblu be other Federal funds available through LEAA IN Washington
through a discretionary grant or possibly other funds. Of course, this
is something the Commission might be able to take advantage of any type

of funding that might be available. The last section view Appropriation;



We do have $10,000. The main purpuse of that is that it will
generate a gféét‘deai of Federal monies thaE will have to be used
as matching to receive the Federal monies. Basically, Mr.Chairman
that is the sum of our business here.

Question: In regard to the $30,000, is that the State's match with
the Federal Government to which we have to apply a match.

Answer: That $30,000has been set aside for 1972 comprehensive
criminal justice plan for the State and will have to be matched
with State funds.

Question: Will that $10,000 be a match for that? What is the per-

ey s
Shofa

centage of match? (ﬂET—ElSQ ToTa\ Cost of Dagyeat é%@OOO ;%ﬁfi’;bgﬁw4
Answer: I believe 49-51 is state and local. But besides match there
is also other ‘we can get. At any rate, there is that money available
and T am sure that we can utilize that money .

Dick Cohen: Mr. Chairman, there is just one other item I might mention.
I did pass out a 4-page compilation which actually might be of some
benefit is the preface to the proposed Massachusetts revision which is
just completed and I have actually received that book from Miss Hary
and this will give some idea as tg how they set up their committee.
Jon Lund: We are open for discuséaon on the guestion of Chapter 147
and anyone have any view as to how‘we may properly operate. Would
anyone like to comment? s

Question: Obviously the subject of criminal law, the way the Statute
is read the implications in the change of procedure and cburt system
is something that I am not well aware of, where does that leave us?
Sometimes we have a problem whereas we don't know whether we are
dealing with a ¢€elony or a misdemeanor before we ge% through with it.

Am I correct in saying that the scope of this Committe is to produce

changes and recommendations because it has an impact on a subsequent
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law or work ou%ﬁséﬁefétrucéﬁfe;}ut

Answer: It's my view and we certainly hope it will become the
Commission's view that not only are we authorized the change the
definitions of crimes but we are also authorized to alter court
procedure, all the punishments and all aspecﬁs of the criminal

law. There certainly is nothing here that says subsequent crimes-
criminal law deals with criminal law and I would howe that would
include motor vehicles through court procedure, and some considera-
tion to pleading gullty by reason of mental defect or mental disorder.
Answer: This is an opportunity where we can do an awful lot in this
very vital area and I don't think we should narrow it in a certain
area because its very hard to differentiate in the substance as to
where the‘procedure begins and I think it should be wide open. I
know that creates problems for the . |

Dick Cohen: Again on this discussion, I think refer to page 2 of this
Massachusetts compilation. You will see a list of 6 objectives

with a pretty broad scope that Errol is referring to. This might

be something to consider where you define some of the objectives.

Jon Lund: This project has reallyxﬁeen so long in coming. We had

one bill resting on the Appropriations table that was killed because
of lack of funds. I £ried to get a bill into Special Session two
years ago and didn't suceed. My personal reagtion is that is a might
similar to you out in the audience, I feel a little bit as though,
like the kids that were caught in the cookie jariand once we get there
we ought to clean the cookie jar out. So perhaps that i1s good at
that point. | :

Statement: On that issue, may I say something? I'm inclined to think

that even if you do open it up, that you should at least eastab;ish

a priority approach and have procedural aspects or even the County
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District Attorney aspeqtsAtovconsider who have considerable
political policies ét‘least at the outset of subsidiaries concen-
trating on the aspect of the law and then having reached conclusions
on that, see what the overtones are in relations to a pet gtievance
or a pet project that can be brought up at any time.

Jon Lund: That has had plenty of airing lately and there are a
number of areas that haven't been touched that we certainly could
propose. I think they would require a solution to that.

Statement: I think its also a matter of sounds to the approach,

in a sense that simply might not agree with comments by some means
and events that have taken place. It is rather difficult to assign
a set of procedures before it is decided what sorts of conduct and
presumably there is‘nothing said about keeping our hope on the per-
spective, whatever it is, in dealing with social conduct and the
procedures in the penal system and all the rest of them is a means
of the end and we put them in selective. This is why I raise this
question to a point is that I assume we will take the cookie jar
too.

Errol Paine: I have another commegt. I don't truly agree with the
last two comments and I do agree w; should have a priority, but I
dont think wé should ever limit ourselves to simply reflefining ox
trying to rewording the old Statutes. I readly think to accomplish
anything in this entire procedure we have to approach a philosophy
in terms we want to punish and how we can assist in getting to the
greatest accomplishment in the end. Not simply setting forth new
crimes or redefining them or taking old model code and say let's
make homicide, that obviously is part of it. I think that's a very
minimal part of what we have to do. Thousands have prepared very

excellent codes and we must set certain definitions of our crimes.
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I don't think it will need four years for this bill to be drafted.

Mr. Skolnik: Iiagree’Wiﬁﬂ ébth commén£é; but T think the thing

that bothers me xx, and appears-to bother Judge Wernick, is first

we have to really decide philosophically what we Want to be as
punishable conduct. Col. Hennessey says he worries about is the
victim.Philosophically, what we want to do away with is whether we
want victimless crimes, intoxication or prostitution or some of these
other things. We've got to adopt some general overall philosophy as

I think this islone of the first things we have to decide upon. We
come to various classes of crines, we'll have to make these decisions,
but I think we can wait before we start in deciding whether we're
going to revamp the whole court structure or revamp the County Attorney
to a District Attorney system or do away with a 1l2-man jury and have a
six~man jury to get rid of court congestion and enforcement of the
criminal laws. I think we first have to decide what conduct then we

go to find out whether or not there are any problems in theadminis-
tration of the whole system.

Jon Lund: Some members have said very little so far. Would anyone
like to respond?

Jack Simmons: Seems to me that_evgéyone has obviously been correct.

It seems to me that the order of business at this point is starting

to determine how well we are going to work. It is very fine to talk
about the philosophical concepts. Others ma; not agree and you can't
start with that kind of a threshold and then work from that point down
and then work from some specific Statutes. I think that we ought to
deal with classificatibns of crimes as a type and apply philosophical
background to the individual classification. For example: A victimless
drug crime, as it now stands, is different than a victimless sex

crime. There are different philosophical arguments can be made so
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you can t make a general phllosophlcal comment I also think there
e =
are certaln types of Crlmes that have more of 9§rlor1ty, as far as
consideration is concerned. Those under Title 17 should be considered
first before we get to the motor vehicle type of crimes. I think that
we have to develop a system of analysis, second devélop a system of
working. It's no good to just sit and have "bull" sessions and have
another meeting and have a report. It involves a lot of work prior
to the meeting in order to make valid decisions and the report, whomever
we hire, his function to a large part is to point out various areas of
study that should be done by each of us individually. What I worry
a>out is a broad, philosophical concept without talking about specifié
concrete problems.
Mr. Skolnik: I don't think I intended that we weren't going to do this
but what I did mean is that you're going to get into discussing what
kind of code we're going to have and these questioﬁs are going to be
discussed as we take it up step by step. What I'm getting at is that
I don't think we ought to get involved until afterwards in the whole
guestion of rem dial part of it.

(Brief break—éhanged tape) .

-

Statement: I would like to see some compilation here kzmz due to some
basic background material furnish to members of the Commission.

Jon Lund: I think perhaps this can be done. gour point is well taken.

I would like to respond in part that we could perhaps we could point
out some matters orally to you. As far as Edith Hary was able to
determine, I talked to her about this, the Maine Criminal Laws

hagen't ever been modified systematically or revised in any way since
it has been put on the books. This is in contrast with the motor
vehicle laws which have been modiTied a number of times and almost

all the other laws in whcih segments of population, insurance, industry,
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real estate people,qum@erCial law--these have all been subject ‘to
periodic revision because there has been a vested interest on the
outside of the Legislature that has been willing to push for and
finance perhaps the work necessary for’revision, so we're faced with
a situation which a'great deal of our criminal laws were inherited
from Massachusétts and I believe probably many of them were written
in Massachusetts Laws as a result of having been English criminal
laws and added to that, there is a proliferation of certain provi-
sions that justlbecome en;}usted on the law over the years dealing
with some particular problem and the definition of these and the
penalities attached to them have never been related one from another.
In other words, at the last sesssion we found the Maine Legislature
very reluctant to make certain crimes punishable by a jail sentence,
#ha and the proponents for the bill went through the Statutes and
read off several offenses whereby one could be sent to jalil and he
read on for several minutes. Many of the offenses of which, many
people would regard as rather trivial. But the point being that
noone every steps back and takes a look at them. This is really
part of the basic problem isvthatﬁye are faced here. Beyond that,
I'm sure we could get some material together that would be bf help
to you. Perhaps some of you peole here could suggest some ideas that
we could bring in some books. ¥

Statement:I would like to suggest that we get an overall view to
sit down with a Coﬁnty Attorney or District Attorney with their
views that are defined in a report with a geﬂeral discussion.

Mr. Skolnik: I wonder if perhaps the Massachusetts ?ommané‘didn't
in its report when they submitted their proposed report to the
Legislature didn't have some kind of a preliminary statement ex-

plaining what their commission did and how they approached the
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whole thing aﬁéihdw thefbééﬁéru§ with absolufibﬁ\togit. Perhaps
that might be something within itself, I'm sure that they faced

the same problem that we now face and that might be a place to begin
where they have done this so recently.

Dick Cohen: Institute as of ayear ago set up a

clearing house of State-augmented progjects and were dealing on a
regular basis. I have a letter here and think this would be a good
source too to get from other states material they could aid on a
greater focus oh this problem. This could provide some in-depth
formal material for all members.

Statement: We might tie it down and develop some guidelines as did
Massachusetts. We could be authorized here to figure some guidelines
from Massachusetts and other States, and perhaps an Executive Committee
established.

Jon Lund: The proposal of &n Executive Committee has been brought
up and I think this is deserving of our attention.

Jack Simmons: I know in Massachusetts the list of membership is quite
large and therefore if broken down into a number of sub?committees
and an overall Executive Committee, wm although we have a sufficient
number in this Committee to do th;%, I don't believe that we could
form working sub-committees. I feel there is nb need of it.

Mr. Chairman, yes Chief:

Chief: I notice that Prof. Louis Hall in Ma:sachusetts is part of
the Massachusetts commision, and we might consult with him on how

to take off in a project of this kind.

Jon Lund: That certainly is a suggestion that is meaningful.

Dick Cohen: I agree with Jack that once we bet going breaking up

various crimes that subcommittees be established. I think it is a

part of the Executive Committee and I agree with Justice Delahnty

that we do need an Executive Committee to take care of getting all

13



ipformation fq; this Qommi;s}onrand?I feel the Chairman should be
empowered to abpéint én Exécﬁtive Cémmi£tee £oA£éke care of these
things that have to be done on a daily basis. Here, Dick Cohen
moved that the Chairman appoint an Executive Committee, seconded.
Jon Lund: Any discussion on the Executive Commiﬁtee. Does anyone
have any idea on how large it might be or what range or some way

tc determine what size it might be.

Answer: We can leave that to the discretion of the Chairman, who
may add the nameds.

Jon Lund: It has been moved and seconded that a Executive Committee
be estai**ished. Any further discussion.

Statement: I would like to suggest that other than an Executive
Committee, it should also include an Advisor.

Answer: I would assume that the Executive Committee may have its own
consultant,

Jon Lund: Motion to select an Executive Committee carried.

Jack Simmons: Going back to the consultant, I really believe that

a consultant should be more than a consultant. We're talking about

judiciary, prosecutor, defense at{orney, certainly are workinc with

~
5

criminal statutés more than anyone and certainly have, even though
they may have individual biasis, much as humanly possible, I would
like to suggest that consultants for interna; purposes could be
allowed to vote.

Jon Lund: Perhaps I can explain that the original draft of the bill
as msmoray serves me, it didn't provide for a consultant, it simply
provided that members of the bench could be appointed and this met
with objection fromthe Chief Justice expressing a cgncern about the
problem of separation of the Legislature and its functions or the
judiciary from other branches of the government and we wWere at a loss
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to find any better way to involve the judiciary that we felt he
sholild be and yet have been the objection which was opposed and so
I'd like my comment to be that to serve as consultant there is

room for anon-voting member and I would vote that he would follow
the procedure ©y which the consultants to the Commission would
participate fully as if they were members with the limitation of
their participating member.

Statement: I would likeAto throw in just one smalliside with respect
to voting. Having‘been involved in something like this however on

a smaller scale, it seemed to involve in most effective results
which were almost unanimous and the idea we might ever get anything
through the Legislature is probably absurd. Probably we ought to be
thinking less/ourselvgs and less in gathering a majority of votes
and less on getting amjority of votes. My general problem to the
gquestion as to who doesn't vote and who does vote, my opinion is
biased.

Jon Lund: Speaking as your Chairman, my experience with working in
this kind of problem is that drafting problems is the usual approach
that usually works out the best, ﬁ@nimize the number of votes and

we work toward getting a concensus as we move along. We would hope
that we would have a minimum number of votes. This perhaps gets
into a discussion on the adoption of rules as to the administration
of its affairs and can move on to that item on the agenda if its
your pleasure to do that.

Statement: Maybe we are moving along to that but before we leave the
other priorities and philosophical approach that we're going to take,
it seems to me that we move down by our discussionlto #8 the alterna-
tives method approach to accomplish the orderof usiness has to be
the Chief Counsel, the rapport we are talking about. I would assume

15



Athat the pers%n who has been ‘through this who was 1nvolved in the
Massachueegts cede, the Mlchlgan code has recently been revied and
the guy who wrote this stuff most certainly must have some material
that we all could use also, presumably have approaches and priorities
and give us some idea to how the other states approached it. It seems
to me we really need the Chief Counsel and then we might accept
priorities to see how its working and we really need him at the outset
or as soon as possible and that is a heed for the Executive Committee
to start on.
Mr. Skolnik: I concur.wholeheartedly with what Dan has said and as
a footnote, it seems to me that we could defer the establishment of
that any
rules until another meeting too because I would imagine xkz/Commission
that has gone through this whole business has adopted a set of rules
rather than sit down at this meeting and start adopting fules I think
would be a little foolhardy. I agree that at to be the thing we
should devote our attention to but I don't think we ought to do this
hastily, but very carefully who is what that if we are to take a posi-
tion we must make sure we have the kind of people we want so we get the
very best of the systems. .
Dick Cohen: I would make a motionlthat the adoption rules and admini-
stration of this commission be deferred until which time the Executive
Committee deems it in the best interest to bying it back.
Answer: What you are saying is that we table any discussion of the
adoption of rules?
Dick Cohen: Yes.
Statement: Some rules I think might well be handled at the outset,
not necessarily rules as to how to operate, or thinés like I would
hope you would not issue press releases. This type of thing should

be taken care off atbthe outset, also meetings, I think from my point
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of view that evening meetings would be preferable to daytime meetings. ©
I think it would be appropriate at this time to at least get a con- ‘
sensus of when and where‘we shall have the meetings or move around

in various geographic places. I don't know if that's a rule or not.

ohn Lund: I think vou have raised a couple of points here as a matter
of planning the meetings and certainly should be dealt with now. The
difficulty, from my point of view, is that timing of meetings as to
relationship with how long you are going to spend. The last extensive
operation I was involved in at the University of Maine, we found there
simply wasn't enough time and we found it necessary to meet prior to
dinner and discuss for a period time, then go for the dinner hour and
then réconvene after dinner. That gave us a little more time. Now,

that is just a suggestion that I throw out for.consideration.

Statement: (Harold?) I prefer to have a daytime meeting because you

get home at somewhat a reasonable hour and there is a questions as to
where you are holding‘the meetings. You say a later afternoon and then ..
a dinner hour and meeting afterwards, for some it would be a very long
drive back by the time you finally get there or you have to stay over-
night. I prefer the morning to nidht anyway.

Jon Lund; Any more views or discussion?

Statement: I assume different points involve different kinds of problems.
I can foresee the problem that we might have’to start sometime at noon
and go into the next day. Can we really decided this in any fixed sense?
John Lund: No we can't except that we can have some idea as to the next
meeting. Would you prefer to have the next meeting in an evening meeting
or have it some time through the course of the day?,

Jack Simmons: Again, I notice looking at the_Massachusetts preface

that all their meetings with the exception Qf 10 were dinner meetings.
We're talking here about a number of people, all of whom are busy,

if we start scheduled meetings perhaps Saturday or Meeting we're
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going to have a highway problem, thenT think that you would have

a smaller rate”of ébsenteégiéﬁ.brPerhapé thiﬁking‘ofvwaterville or
Augusta depending on the geogréphic maku-up oflthiS'group. There's

one person here from North, would would be'difficult. I think Portland
would be too far south, I think Waterville or Augusta might be good.

At meetings I have gone to I have noticed a great response to either

a later afternoon dinner meeting going on or evening meetings or
week-end meetings.

Question: Could I asked here that we do hold our meetings in either
the Augusta oeraterville area rather than go from location to location
for accommodations.

Jon Lund: Yes. Would you like to make a motion in that request.
Statement:

I would like to make a motion that we hold meetings in theAugusta-
Waterville area, subject to the gquestion of public hearings be held
around the state, seconded. Motion carried.

Jon Lund: I sense an indication of interest in the matter of the
meeting starting at some point in the afternoon.

Answer: The only thought we ought to consider is if we go through dinner
we are starting to spend some money for dinner which we are sﬁill on

a limited budget, we ought to be é;reful on how many meals we spent
that money for.

Statement: That leads to another guestion as?to whether or not the
commission wants to use the funds for it own personel reimbursements.
Jon Lund: A good deal can be accomplished at a dinner meeting and I
have no reason to believe we need to apologize.when we meet through

the dinner hour and these should be part of our expenses.

Jon Lund: I think we have a sense of the feelings of the commission

at that point. Can we return then to have the Executive Committee

talk with the counsel, wouldyou like to invite one or more persons

who have had prior experience as a counsel in this area to thenext

18



meeting?

Briswer: The Exbcutive Committee can screen several, T think there are
qﬁite a few around and when it is narrowed down to maybe two or three
perhaps the commission, could d@iscuss the problem.

Jack Simmons: It doesn't work. Most of us don't know anybody who is
qualified to be a report so the Executive Comnittee is going to make

a search and even if they narrowed down to two or three and they come
to talk with us, they are going to come in with a recommendation as to
which one to hire and I can't conceive not going along with that
recommendation as we have no way in making judgments, so It hink the
time is of essence and we have a fantastically large job and I think
there will be a cross section of views and we should certainly screen.
Jon Lund: My first impression is that I take exception to that; My
first reaction is that this consultant is going to have to work with
each one of us, either as a committee as a whole or subcommittees in
some fashion and I think perhaps the most single important decision

to be made in the next six months is in the matter of a consultant and
my personal reaction is that I would like to have people who are going
to serve, or at least one or more of themmeet the whole committee. At
least, we can get some ideas even%if we don't hire them.

Statement: This may be the single most important decisionwe should
impose upon an Executive Committee. Seems as though it ought to be

k4
a full commission decision and if it is a bad decision we all bear the

responsibility.

Statement My point was screening because a lot of these people are
very busy. It would be impractical.

Mr. Skolnik I don't think this is such a large body*either. Usually

you are talking abaut the Executive Committee doing this thing in a

very large, cumbersome committee and we don't have that large a
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committee as a whole and I don't think the Executive Committee ought
to decide who ‘our Chief Counsel is going to be. I don't see whyfthe
Executive Committee couldn't do this thing and come up with some

pros and cons on each candidate so that we could summarize them and
make a decision as an entire commission.

Question: I'm thinking in terms of the green stuff as an incentive

to this individual. Does the committee want to screen this individual
and give him some idea what he's getting into for money or no money
and whether he's interested in this kind of money or that. Wouldn't
that be practical in the screening process.

Jon Lund: I certainly dont' think it should be a factor but perhaps
the questiohs should come the other way. Frankly, we seems to have
ample funds to do a good job and if they want to ask the counsel to
view the legiélation we have here, tell us what he feels a working
plan would be for him and for us , tellus what he feels it would cost.
Question: Would you feel that the Screening Committee be armed with
a minimum, a maximum or nothing?

Dick Cohen: Yes, I agree that the Executive Committee shoudl do the
screening, should look% at the scope moreorleass and then be given a
proposal as to what the cost willﬁpe. In exploring several potential
reporters over the past year, the biggest thing is to explore several
points. This does a great deal tiwh professional reportexrs. I don't
think anything should be lessened, I think the proposal should be
iisted by each of the expected reports as to what their prospects
should be.

Question: Would this be a flat rate basis or perdiem basis.

Dick Cohen: We haven't gotten into this. \

Statement: It does seem rather strange though that if we did have

a model code that all the drafting was practically done and we
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have to start from scratch and they would have to start redrafting,
I would guess there would be a time factor involved here.

The problem is if you get a contract price, you could find you are not
getting what is needed.

Jon Lund: We could perhaps come to that decision at some pnint in

the future. Would the commission 1like té see one person here at the
next meeting or would the commission like to meet with several people?
Let's get a practicaly decision here.

Mrs. Glassman: I suggest that the Executive Committee get é background
for a proposal on a number of people, come back to the Commission and
discuss this before asking any individual or indivduals torappear.
There would be a lot of information on a lot of different people if
the Executive Committee were abie to do this. The entire commission
could be released from that.

Jon Lund: I would suspect that there might be individual preferences
on the part of thése counsels on how they would like to work and I
think there are factors of what they woﬁld do.

Mr. Skolnik: I really dont think it is a mlot of time because I think
this is a very important decision%gnd once we make this selection,
they are going to save us a lot of time and I think it's most important
we make a good selection and take our time in doing it. Everyone

says we are strapped for time, but Ithink we®can do the job in three
years. I'm not too worr:led about th & part of it, but we've got

to have the kind of full time help that this Chief Counsel in his
depth is going to be able to give us.

Dick Cohen: I believe these reporters or potential‘counsel who might
pe interested in are used to filing written proposals designating

the background work done, alternate cost figures in one little package.
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de would have what practice he has had in this area and what

they do in fiiing written proposals, scoping out and give back-
ground, etc. This is what we want the Executive Committee to

report back to us.

Jon Lund: I'll give you some idea on how thisrproposal Will pro-—
ceed. If this is the pleasure of the commissionwe receive along

the lines as Mrs. Glassman has requested--Motion accepted. The
Executive Committee will invite proposals and bring those proposals
with examples of some of the work of the Counsel to the next meeting
it might be in order for the commission to authorize some person,
some officer toexpend sufficient funds to take care of some house-=
keeping details, supplies and the like. So moved, seconded.
Question: May'I ask that each member of the commission be furnished
a copy of the Maine Penal Code. I think it is in the terms of a
paperback.

Jon Lund: It is suggested that each member be furnished a copy of
the Model Penal Code. Any other suggestions as to the kind of things
you would like to start off with?

Question: I wonder if there are fﬁ@ds available to prepare some of
this material in advance so that before we get here‘we would have

'a chance to look over some of the credentials and be prepared to
discuss them. ?

Question: Mr.4Chairman there are several penal codeé T believe. I
think of this particular kind there are four or five.

Dick Cohen: There are several little ones, I have copies up in the
office. I' m not sure, but there is more than one @odel penal code
with variations on the lead.

Edith Hary: There have been codes adopted by states but the model

itself is“aaopted as such.
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an Lund: There's a motion pending authorizing the expenditure of

'iteﬁé of avreasonable sumt for materials to be used by the Commissién,:

seconded, motion carried.

Edith Hary: Will the committee be regularly supplied with someone

who will take minutes.

Jon Lund: I think that will be a necessity.

Edith Hary: I wanted to make sure that wasn't included in the work

of the Secretary-Treasurer.

Jon Lund: Does anyone have any suggestions as to how we might apply

for secretarial help.

Dick Cohen: I think possibly I might be able to make arrangements

through LEPAA to provide this assistance at no additional cost. I

will explore the matter.

Jon Lund: That's fine. Is there any other items of business that the

commission feels we should take up before we have the next meeting.

Question: There are two items regarding federal funding and getting

as much money as possibel. Do we have to authorize you and Dick to

get as much money as possible.

Jon Lund: I think the bill aready contains lineage to that effect.
¥

Are you aware of any action at this particular time to initiate

such action.

Dick Cohen: At this time, there need not be Snything done within

the next several months it will be necessary/to forward the applic-

ation to the MLEPAA asking for Federal funds but premature to this

time it would be within the next several months.

Jon Lund: It wouldn't hurt then to authorize the grant application.

Question: When this is done I want to know whether' this has to

be sent to the Federal Government to get this type of money.

Dick Cohen: The State requires that the application is sent to
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Washington- for apprnvai. Once that's approved, there is set

aside $30,000. o | B

Question: Didn't you mention inthe zevinning that there might be

a possibility of some other Federal funding?

Jon Lund: I said that this should be explored.

Question: I assumed that you had $30,000 in other areas and I wondered
how we explordd the other areas?

Jon Lund: I don't know but possibly through LEAA funding directly
from Washington or perhaps the Executive Committee talking to the
Law Institute to see what else needs to be done.

Qustion: IN that connection, Dick,‘I understand that this type of
activity, the tire spent by the members of the commission is the
part of the state contribution and that it is important that we keep
track of that time somehow.

Dick Cohen: I think its very important.

Jon Lund: Can you suggest to us how this might be done? Should each
member here pass in a time sheet?

(Changed tape)

Question: I don't know about public debat, but it seems to me that
in the legislation itself indicatessome public participation. I don't
know as we ought to be overly secret about this. Perhaps a public
debate is advisable. Seems to me it might serve as a useful purpose
to have an individual from the Commission, if the case arises, they
can cint out the commission's job without necessarily giving out
the substance of what is being done. I think it is important that
we inform citigens of the state that a :evision is goling on. An
other reason, I think its important that people be ;wareof this.
Mrs. Glassman-I am inclined to believe in a way, but that the
Chairman should make the public release acquainting the state
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generally that a revision is going on. We might consider the value
too of a public debate, not for a disagreement within the commission
but just to acquaint the issues on this and that they then be

allowed to express their own reactions to it before final decision is
made by the commission. I'm thinking for eXample if we decided to
consider certain things; I think it might be accepted by society,

it might be weél to plan for the debate.

Dick Cohen: You are right, being a realist, although there will be
some pros and cons on the commission it would be completely

to the work. This envisions some of the things we will be getting
into and getting all the public attitude, not that everybody is

going along with everything else. This type of thing now I am in
favor now of %eaving at this time, public relations or peleases to

the Chairman and membersof the Executive Committee.

Parker Hennessey: From experience in my Agency where I have men
scattered all over the state, you invite mail to a great degree and
then you get into the task of answering it. ©So before you open this
up I think at least it ought to be right down to par where we are
going before we even consider this.

Mr. Skolnik: I think maybe there ;%e two ideas that possibly could be
supplied at public hearings, 1 is to have members of the public acgainted
with the fact there is such a commission and maybe some people from
various walks of life who have some specific?ideas that they would
like to present to our commission before we get to the work of pere-
paring a suggested application and that's one thing that we ought to
include besides this getting proposals from our Chief Counsel and from
other members of the commission itself. But I do really feel that

we ought to sort of get the bulk of the work done, seems to me, argued

out and aired and be close to what we think, is going to be proposed
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before we start having public hearings and maybe the work of a

nucleué before we hear it from.

Jon Lund: This is the type of questions we can better take care of.

I think probably now I think it should be some action of the commission
at an appointed time. Perhaps having our counsel here will give us a
little insight into this particular problem.

Jack Simmons: I was not talking about public hearings, I was talking
about press release type, public statements, made by individuals to

the meeting and is rather difficult at public hearings. I prefer
public type of releases, I think it is necessary, it should be done

to generate a certain amount of public relations but should come from
the Chairman.

Jon Lund: Do you think its necessary to vote on that?

Jack Simmons: I think its necessary to see that there is no possibility
and is equally obvious that as we debate these things we get into some
very strong views and we should have the guidelines set down when we
are calm and rational.

Jon Lund: I'll entertain a motion.

Jack Simmons: I would move that a%l press'releases and individual state-
ments made bo the media in regardiio this commission be issued by the
Chairman or his designated assistant.

Jon Lund: It has been moved and seconded, bgt a point comes to my
mind. I would hope that we would be able to have, perhaps not a
transcript but at least a summary of more than just a formal votes
taken at our meeting so that after a meeting we would be able to look
back and see what actually happened. These could be very useful but
they could also be misused and I would hopé that yoﬁr motion would
include that kind of documentation.

Question: By individual, do I understand this would mean a questidn
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of what the commission has done or statements of the individual
position. ;

Jon Lund: I would hope this would be the statements of the Commission
at this time. I

Question: I just wanted to know what your motion covers.

Answer: It covers everything.

Jon Lund: Perhaps the problem being raised here is a different one.
I don't think that we attempting to tackle anyone's position on an
issue outside of this commission. I think the sensitivity at this
point is a personal statement within the commission which I think is
probably a thing to be avoided.

Statement: I disagree with what appears to be the purpose of this.

Secems to me there is a matter of tastelessness of

someone who doesn't get their way on commission proceeding to talk

with the media through or misstatements of state-

ments made bya member of the commission-those kinds of things are
regular and hope we whould not do that. I would ask that we discuss
the merits of the quesion with the public or our capacity to discuss
any of these issues in general. I frankly don't see how we ever

¥-
enforce tgé police any rule we made, other than and be a

good loser, but I really don't know what we would accomplish by this
and makes me a little nervous to do this.

Jon Lund: Are your objections to how we're gZing to write the criminal
code?

Mr. Skolnik: I think timing is important here. I think its one thing.
after six months of our business, Wevstart getting to.this as tpposed
to for example: when we're just about ready to makes our proposal the

Legislature-—-perhaps there are some people who have Pery strong

feelings against bill and overruled by a majority rule which 1is

being presented to the Legislautre. I think at that time certainly
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a member of the commission, and I take the minority view of this,
ri:doﬁ't think the commission's proposal on this is éérrect. I

think it is perfectly proper, but I think what we're trying to avoid
ts if the whole thing got out into the public before the public even
knew what the proposal was. Like the commission on marijuana, where
the people say I'm going fo be against this no matter what the
commission comes out with. I think if we can avoid that kind of a
thing, it would be to our advantage to do so.

Question: Mr. Chairman, may I make a suggestiom. the publicity is

a verty useful to the court judicial counsel..... I would hope that
all official communications would come through the Chair, as a non-
voting member whereby the judicial counsel would have no right to

vote. I think we should be hesitate to limiting the .

Perhaps we would find out from the public what is going on, not
particularly what is going on here, but gentlemen this isn't .
This is a large body, wwe want

Answer: I think we should leave these matters up to the individual
drawn of the membersof the comission. We could decide whkt was the
problem. I was just wondering if whether -- if someone comes to you
and sags "what is this commission%gll about" we'd be afraid even to
rlake a statement as to what the commission does.

Jon Lund: I would sertainly hope that the discussion here if that
question were asked a person would feel perfictly free to what the
work is in general. But I think there are a couple of obvious things

to be avoided, what the commission is doing substantively because,

for instance, many of us has been taken to task for something said

t

an the heat of a discussion.

Mrs. Glassman: Mr. Chairman, the suggestion I made possibly was

misunderstood. I didn't mean that this would be two disgruntled
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1nd1v1duals dlscuSSlng 1t w1th the publlc. I meant the possibility
that as a de0151on of the commision, they ﬁse thlS as a device kind
of public debate on members of the commission to acquaint the public
with the problems that were being brought up and getting a reaction
as to the public view; that it would be a definite determination by
the commission this was a proper way to wait until it went to the
Lggislature and that they had no opportunity to discuss it further
with the public. The criminal code implicates the wishes of society‘
that we live in and this is what I meant not that it would be a toel
on how the people .

Jon Lund: Do we want to discuss the matter of publicity any further?
Judge Wernik: I would like to make a comment. As areeult of this dis-
cussion, I think we have to face a basic problem and that is to what
extent the public is to made a member of this commission during its
process of working. I notice that the langugage of this that if we
are going to hold these hearings to "acquaint" the public, I realize
that is not necessarily a controlling figure. I would suggest that
what would derive from it is the concept essentially we are to be

the ones to mold positions. We reich the conclusions here as to what
we think best and then we acquantithe public we try to tell them why
we reached these conclusions rather than have them participate in

the process as we go along. Then, having acguainted them with the
conclusions that we have reached, we try to urge those people in those
areas which we get definitivevreactions explore further. It might be
a serious error to feel that we must conduct our business in the same
sense which gives the public the right to higway. I think it might

be advisable to say that we are essentially conceived as a represen-—
tative body in the first instance to do the best we can to formulate
something and we ought to send this to the public peacemeal as we
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go_along, thinking they are essential in the delivery process. And
only after we reach some réther firm conclusions here, then having
some substantial subject matter, we then go and sell it to the péople.
I feel rather strongly about this.‘

Mr. Skolnik: Very well put. I concur.

Judge Wernik: I personally feel very strongly about this and I
personally would like to hear some other thoughts.

Errol Paine: I agree with what Judge Wernik says and what the Commission
does and don't anticipate that I will, but I might go on television and
express any views that I personally feel in regard to the commission.
Jon Lund: I don't think anyone here ought to feel they are taking
their positions oﬁtside. I have no intent to do that. The bﬁsiness

of the commiséion, as we're concerned with here. |
Errol Paine: In terms of information itself, if we wish to make any
statements in terms of the commission's position or on any of the
ismues.

Statement: I think that this is something that ought to be said before
it happens that no member of the commission...I wouldn;t want to go

on television as a consultant and%fay that Erroll Paine of Bangor

takes this position. I think it is highly important.

Mrs. Glassman: I am inclined to disagree with the Justice Wernick

as to the involvement in the definition of the criminal Statute in

the State. I think it can be differentiated between the rules set
forth; for example rules that are adopted, procedural rules, very
definite thingsxm our society lives with that it should reflect more
than this group as representative as it may be. It‘should have a
greater input before the public before we, as a commission, make a

decision as to what they should be.
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Statement: Mr.zchairman, we should keep in mind our ultimate goal
here is to come up with something that'is going to be a good product,
that the Legislature is going to buy. I'm not suggestihg that we

go out and be a lobbyist, but I feel we should keep that in mind
what Mrs. Glassman just said.

Answer: I don't think we ought to worry about whether or not the
Legislature is going to buy it or not, I thihk we should decide

what we think is right and let the Legislature fulfill its function.
If they feel some parts of it ought to be compromised, then its up
to them to do just that and I think we ought to do it ahead of time.
I don't know whether or not, Mrs. Glassman, you may not get the
opportunity for public statement you're seeking when this proposal,
like any othe; proposal in the Legislature, as complete legislative
hearings, debate, arguments by Representatives and Senators, I just
sort of think that the public should %row about what we propose.
Errol Paine: I certainly don't agree that we should draft some sort
of model code, present it to the Legiélature and then hope that they'l
do their function because their function is only to respond to what
the public wants and therefore if we want to pass anything that's
nalfway sensible, we ought to edu;éte the public to the reasons why
in some fashion. I don't want to see 8 or 10 special interest groups
come swooping down to the Legislature apd pressure this whole thing
all out of proportion which is basic /x;:i's?wrong with the law now
is various ways they pakzk pass one here and there with whose up in
arms about something. I think this ought to be a rational ﬁhing and
thought out, but I think its going to need the support of the public.
I think its mandatory or we'll be wasting 3 years. :

Col.Hennessey: Looking this over just briefly, I can't see any
problem here in presenting a bill that we will acquaint the public

with what we're doing at the public hearings and I can't concede
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of acquainting them with anything without stirring a very good debate

andAgetting their points of view directed back.

This requires us

to do this and we feel if we did do it, I don't see what we're really

#iscussing. If we have to acquaint the public

to what we have done.

Jon Lund: What may be contemplating possibly is a final draft which

could be used as a basis for hearings and areview of that could be

contemplated.

Mr. Skolnik: The statute does say, "as we deem

it necessary", we may

deem it necessary to have just two public hearings, one in Bangor and

one in Portland. We're not reqguired to have so many public hearings,

but just whatever we consider necessary.

Jon Lund: Do you want to dispose of the motion with regard to publicity

which Jack proposed.

Jack Simmons: I'll withdraw my motion.

Jon Lund: Is there any other business to come
the date of the next meeting.

Statemen: May Isuggest we leave that up to the

Judge Wernik: Except that some of us have some

to the floor? Perhaps

Executive Committee

firm commitments and

we cannot just be flexible due to igrtain fixed terms of law court.

Jon Lund: Let's set a tentative date then.

Some discussion followed here regarding a d&ate

for the next meeting.

Mr. Lund then set a date of Friday May 12th aE'3:00 p.m. with a

dinner meeting in the Waterville area. (the precise place will be

announced) .

Jon Lund: There is one other very important item. We have talked abhbut

and Executive Committee and I would like very,

very much if the members

of the commission would give some thought before they leave to our

Executive Committee and if anyone would like to volunteer if they

can devote some time it would be a great help to me if they could
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take thé time Eo;go this. 1In any event, I would like ﬁo have you
indicate here, or at some later date, if you could serve on the
Executiye Committee. I futtiveris no further business...

Mr. Skolnik:  There is one other small i tem-someone mentioned
something about travel and expense vouchers at each meeting that
members could obtain.

Jon Lund: Yes, please keep track of your expenses so that we will
be able to reimburse you.

Question: Will we have a transcript by the next meeting?

Dick Cohen: We will hope to have it forwarded to you. Do we have
your addresses?

Yes, they are on the sheet.

Jon Lund: If there is no further business to come before the meeting,

I11 suggest that we adjourn. Meeting adjeurned at 12:20 p.m.

Respectfully submitted

#ﬂ"



U AUGUSTA, MAINE.

'mFomm1531on to Prepmare a Revision
-of the Criminal Laws
Minutes: Executive Committee
Aoril 10, 1972
The Executive Committee m2t at the home of Chairman
Lund in Augusta on April 10, 1972, at 7 P.M. Present
were Jon Lund, ¥sq., Mrs. Czroline Glassman, Edith Hary,
Errol Paine, Esqg. and Jack Simmons, Esq.
Letters received by the Atty. General expressing

b

interest in working on the Revision were revwewed It

was decided thsat the Chairmzn would contact Prof. Livingston
Hall of Harvard and Prof. Hérbert Wechsler of Columbia for
any suggestions or advice tnev might give us. The deans

of 211 New England Law Schools and Columbia are also to be
golicited for names of potentizl counsel. The Exec. Comm.
will meet again to screen resnonses for presentation to the

Commission.

Feeting adjourned 9:30 P M.

ﬂr

R9\ ectfully submitted

‘ Cév(,c //%/'Bd/f
Edith L. Hary
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AUGUSTA, MAINE

CRIMINAL TLAW REVISION COMMISSION
Minutes of Meeting
May 12, 1972

Held at

HOLIDAY INN
Augusta, Maine

ORDER OF BUSINESS&

Meeting called to order by Chairman Lund at 3:20 P.M.

ROLL CALL:

Members Present: Jon Lund, Esg., Chairman
Mrs. Caroline Glassman
Peter A. Anderson, Esqg.
Louis Scolnik, Esqg.
Dr. Bernard Saper
Lt. Jones for Col. Parker Hennessey
Gerald F. Petrucelli
Edith L. Hary
Dr. Willard D. CAllender, Jr.
Daniel G. Lilley, Esqg.
Richard Cohen for James S. Erwin
Judge Delahanty, Consultant
Judge Rubin, Consultant
Judge Williamson, Consultant

Members Absent: Errol K. Paine, Esqg.
Lewis V. Vafiades, Esqg.
Allan Rogbins, Warden
Jack Simmons, Esqg.
Judge Wernick, Consultant .

Guest: Professor Sanford J. Fox

MINUTES OF PREVIOUS MEETING:

It was duly moved and seconded that the reading of the Minutes
of the Previous Meeting be waived, and the Minutes accepted as
reported out.

REPORT: - Chairman Lund

Chairman Lund reported that, as authorized by the Executive
Committee, letters had been sent and telephone calls made to law
schools in Maine and throughout the northeast area in an effort to
locate and hire a Reporter for the Maine Criminal Law Revision
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Commission.. A number of responses were received. In going over
these, the Executive Committee felt that essentially there wasionly
one real live prospect, Professor Sanford J. Fox.

Professor Fox was invited to meet with the Commission to tell
about his experience, talk about his impressions of the task to be
accomplished in Maine, and answer any questions members of the
Commission might have. :

Chairman Lund stated it was hoped that the Committee would be
able to satisfy itself as to whether or not it felt Professor Fox
would be a likely prospect, and if any decision was reached that the
Commission would then authorize the Executive Committee to proceed
further.

After explaining that this was essentially an interview,
Chairman Lund then introduced Professor Sanford J. Fox.

Professor Fox gave his impression of the tasks to be accom-
plished and possible ways of doing it. It was his feeling that
the best way for the group to go about doing the work would be to
divide into subcommittees, perhaps three. One would be responsible
for General Principles; one would be responsible for Sentencing; and
one would be responsible for Redefining Elements of Substantive
Offenses. The work of these subcommittees would be reviewed by the
Commission as a whole periodically. The timing of the subcommittees
would have to be decided on an ad hoc basis. The subcommittees meet
with the Reporter and go over the drafts word by word, comma by
comma, and paragraph by paragraph. Professor Fox suggested that
these meetings not go over three hours or so. If they are too
lengthy, they tend to become fun and unproductive. He suggested
that the final report of the National Commission, plus the two
volumes of working papers, be utilized as reference since it is
the best overview of what there is to work with; the scope of the
federal criminal law now being at least as broad as any of the
state statutes.

L

Working on the basis he od%lined, Professor Fox stated that a
report of some sort ought to be available in about two years although
a lot of nitty-gritty would remain to go through.

Chairman Lund stated that the Commission had expressed some
reservations about breaking into small committees and had further
expressed the desire of working as a whole.

The Professor said it was a bad idea to have a group do the
redrafting. You get a variety of suggestions, and a large number
tends to get out of hand. This is a matter of efficiency. However,
subcommittee meetings ought to be open to anybody interested in
what they are doing. R

In answer to what he might propose as a budget, Professor Fox
presented a budget he had prepared calling for an annual figure of
$17,300, plus the loan of one set of Maine Statutes. As a part-time
assistant, he would like to find some young law student with interest
in doing this and maybe become expert on the penal code.



In answer to many of the questions, Professor Fox cited some
of the problems and situations encountered by other states, and
in some instances how these were handled.

In answer to the question as to how the Commission should relate
to the public and whether or not there was a need for public hearings
and when, Professor Fox replied that this should not take place until
after a report had been published.

To the question as to how frequently subcommittees should meet,
Professor Fox stated he felt it could be worked out to meet about
once a month.

As to when he could start, Professor Fox stated about the
middle of June.

Following a brief recess when Professor Fox left, the meeting
resumed with a discussion by the members of their impression of the
Professor and their thoughts with respect to employing him as
Reporter for the Commission.

All through the discussion, it appeared to be the general
concensus of opinion that Professor Fox certainly possessed the
necessary background, had a great deal of experience, ability, and
is well known in this type of work. Several members of the Com-
mission stated that they were very favorably impressed.

The matter of the budget was also discussed, and the members
were in agreement as to how this could be handled without any
foreseeable problems at this time.

Following more discussion, Mr. Scolnik moved that the Commis-
sion request a written contract from Mr. Fox along the lines of
his proposed budget and the Commission be authorized to accept
such a proposal. Also, suggesting to him that he include services
up to and including the submissign to the Legislature and the
testimony before the Legislaturedx

Motion seconded by Mr. Petrucelli.

The Commission voted unanimously in favor of the motion.
o

It was then agreed that the scope and boundary of the Study
would be discussed after the Commission had reacted to the sub-
committees and how they should be set up. It was suggested that
perhaps each one of the three subcommittees could be made up of
five members with a consultant assigned to each subcommittee. It
was also felt that perhaps it would be well if any one member did
not serve on more than one subcommittee.

Mrs. Glassman suggested that possibly some of the material
could be gathered by University Sociology students, and that if
this was looked into now something might be started there during



the summéEAréﬁheégﬁhan wait until next fall. Dr. Callender said
he would be willing to call people and see what they had.

June 9th was designated as a tentative date for the next
meeting to be held at the same time and possibly the same place.

On motion by Mr. Scolnik, duly seconded, adjourned at 5:40 P.M.

Prepared by Lucille Tillotson
Maine Law Enforcement Planning &
Assistance Agency

o
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COMMISSION TO PREPARE A HzZVISION OF THE CRIMINAL LaWs

A meeting of the Commission was held June 9, 1972, at

The Silent Woman, in Waterville, preceded by a brief meeting

of the Executive Committee to discuss sub-committee assignments,

Present were Peter Avery Anderson, Dr. Willard D. Callender, Jr.,

Richard S. Cohen, Edith L. Hary, Lt. Richard Jones, Jon A. Lund,

Errol K. Paine, Allan L. Robbins, Dr. Bernard Saper,

Louis Scolnik, Jack H. Simmons, Lewis V. Vafiades, and

Professor Sanford J. Fox.

Chairman Lund called the meeting to order, and the

report of the previous meeting, distributed in advance,

was accepted.

Sub-committees were appointed as follows:

Sentencing
(Sub-committee A)

Glassman, Chairman
Callender

Robbins

Saper

Scolnik

Rubin, Consultant

- Substantive

Definitions
(Sub-committee B)

Simmons, Chairman
Cohen
Lilley
Pa&ine

Delahanty,Consultant
Wernick, Consultant

Meetings are scheduled as follows:

Sub-committee A

June 29
August 31
November 2

Whole Commission:

Meetings are set for 3:00 P I,

Holidusy Inn, auvgusta.

January 9,

Sub-committee B

July 20
september 21
November 23

1973.

Thursdays,

General
Principles
(Sub-committee C) -

Vafiades, Chairman
~Anderson

Hary

Hennessey
Petruccelli

Williamson,Consultant

Sub-committee C

August 10
October 12
December 14

the



At the September 21 meeting, a revision of the late
November date will be in order. Any member of the
Commission may attend any meeting of a sub-committee, but
may vote only on the sub-committee to which he has been
appointed. Notes should be taken at all meetings so
that a non-verbatim report can be mailed to members prior

to the next meeting. .

Professor Fox said that a sub-committee meeting
every three weeks is a reasonable time span, but that
meetings can be made more freguent as the work progresses.
Between meetings the members will review previous work and
proposed drafts, noting criticism, comments and new ideas.
Professor Fox will take '"digestible pieces of information,"”
form them into a preliminary draft, consider present Maine
law, and circulate the draft to the entire Commission.
Having a draft will be an advantage, tending to avoid
"bull sessions.” He will then meet with the appropriate
sub-committee to discuss thewdraft.

Al

Background reading can be accomplished between
meetings. Professor Fox agreed to prepare a list, to be
sent to Miss Hary for districution. = Such material will
be purchased and made available, A copy of Eenninger’s
CRIME OF PUNISHMENT will be purchased for each member.
Several books and articles were recommended spontaneously

by Professor Fox, and Dr. Callender suggested budgeting for

booxs znd Xeroxing.



Professor Fox answered ﬁﬁé question (Vafiades)
"Can we pioneer?" affirmatively. ("My responsibility
is to disclose options.") He 1s not in favor of having
the entire Commission deal with General Principles: the
subject does not require everyone's attention, and
division into sub-committees results in more efficient

work,

Asked (Anderson) to define Geﬁeral Principles,
Professor Fox gave examples: the statute of limitations,
defense of insanity, consequences of establishing insanity,
venue, the line of immaturity, presumptions in criminal
cases, circumstances defined (as, what kind of force can
be used and when). He said that the provision at the head
of this section would state that it governs criminal

offenses no matter where defined.

The sub-committee on Stbstantive Definitions will be
concerned with defining offehses: common law crimes (should
we keep or abolish?), breach of peace, vagrancy. "The
demands for being comprehensive are enormous." Professor
Fox referred to the proposed MassachusZtts statute covering
"alarming conduct", a compromise to enable the police to

intervene in a situation where a specific charge cannot

logically be made. A1l offenses are classified by the

3

Definitions sub-committee.



The Sentencing sub-committee must coordinate its
work with the Definitions sub-committee. The irrationality
of length of sentences according to Maine law was cited;
plea bargaining must be considered. Professor Fox supports
the ABA proposal to "make the whole thing honest." This
sub~committee.will determine the judge's role in fixing the
maximum sentence, and in parole provision. A mandatory
parole period makes sense if the parole system can absorb
the work load. Concern was expressed (Robbins) about the
long indeterminate sentences; e.g., "one to ten years."
Discussion about difficulties of handling parole ensued,
with questions about background statistics: (Lund) "How
many parolees are reporting by mail?" Statistics are
necessary to determine whether or not enactment is workable,
and may be gathered from the Maine State Prison report, and
sociological sources. Dr. Callender expressed an interest

" in working on any research and offered to accumulate
*.

-
o

sociological information. A feésibility report should be
made, and "after a couple of years" a report on the
effectiveness. This sub-committee should review the
philosophy of sentencing and imprisa;ment, and view
controlling the disparity of sentencing as of prime

importance.



Professor rFox suggested that the Chief Judge of the
Distriét Court designate a representative of the District
Court to sit in, ex officio, with the sub-committee on
sentencing, and be placed on the mailing list to receive
material which is approved by the Commission as a whole.

A motion (Cohen) was carried that Judge Browne be contacted,
and that he or his designee be the recipient of material,
and attend as an adviser to the Commission whatever meetingé

he judged worth attending.

A motion (Simmons) was carried to invite Police Chief
Robert Wégner, Bath, to attend meetings as an adviser to
the Commission. Other possible invitees were discussed,
but no official action was taken, it being the sense of the

meeting to treat the matter on an individual basis.

The NCCD offer in connection with the Model Cities
program to do an evaluation Q{ Maine criminal law was
introduced. Chairman Lund and Professor Fox will investigate
the details (it is probably an evaluation chiefly of the
sentencing portion of our work), considgr possible
duplication and interference, and are authorized to accept
the offer if it is deemed bens=ficial. Caution was

advised (Robbins).



A letter was read, from the ABA, regarding a
$3,000 grant, which cuan be used as matching funds,

supporting a comparative analysis of the Maine

statutes with ABA Standards for Criminal Justice;

and it was moved (uimmons) and carried that the

Chairman be authorized to apply for any helpful
funds, including the ABA.  The Executive Committee

was authorized to gather information on any funds

- available, and to expsnd funds to gather statistical

information preparatory to the work of the Commission.

Miss Hary repoxrtad +he LEAA office assistance in
preparing our app.ication for a Federal grant.from LEAA.
A suggestion of uwsing law intern help was briefly
discussed, but action was pOSTP poned.

*-
The meeting was adjoumned at 6:00 P M,

Sespzsctfully submitted
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The sub-committee on sentercing met at the Holiday Inn,

19

Augusta, on June 29 at 3:00 P I, Present were: Mrs. Caroline
Glassman, Dr, Willard D. Callender, Jr., Jon A. Lund, Louis

ocolnik and Professor Sanford J. Fox.

The desirability of attendance at meetings by the
consultants was emphasized, and the difficulty of setting firm
meeting dates to avoid court assignments was recognized. It
was suggested (Lund) that the chairman (Glassman) of the sub-
committee express regret to Justice Rubin because he was unable
to attend this meeting, and explore the possibility of having
written comments from an absentee, or having another aﬁtend in

his stead.

Dr. Saper also was unable to attend, but wrote to

ct
joy
&

Professor FFox to record his belief a2t sentencing should be

a rehabilitative process.

Police Chief Robert wWagner of Bath accepted the invitation
to attend meetings, and is to be plazced on the mailing list as

ar, adviser.

It wus agreed thut the experience and counsel of Justice Rubin
and Allan Hobhbins would be of such benefit that another meeting

scould be neld before any firm decision on the subject matter



A general discussion followed on the various methods of
haﬁdling sentencing, the merits of vesting authority in judges
(who presently have the most authority) or a sentencing board
(should such a board include former offenders?).

The draft seems to avoid the word ”punishment” (Callender),
and there should be evidence that the public is receiving protection
from crime. The public tends tc equate the crime and the
individual who commits the crime as the same. -The word
"punishment" should be used, and tne puriishment should be made
specific, although no rights of the offender are taken away
except that of "moving in space" (Callender). It was agreed that
society pfesently demands punishment although it is less expensive,
for instance, and more productive to send a girl to college than

<o Stevens (Glassman).

Professor Fox said that Vermont has recently changed the

efinition of felony and misdemeanor, prompting a suggestion

{Glassman) that we place a limit on maximum sentencé for felonies,.
The effectiveness of a sentence of more than five years Was
guestioned, the Parole Board being disinclined to grant probation
until the minimum sentence is served. How much doas a penalty
r221ly deter?  (Scolnik) Statissics indicate that most
ffendersldo not serve over five years, although the‘publié

wili Tind tnis hard to accept.



Minimum sentencing was discussed at length, sentiment
heing expressed against (Scolnik, Lund). If the judge were
authorized to set a maximum sentence, the Parole Board could
have the choice of when to grant probation. Sentencing might
be simply to the Mental Health and Corrections Department, which
would then determine the length and type of sentence (to which

institution, for what treatment, under what specific supervision).

Alternate programs could be developed. Nothing except
institutional confinement is now provided, so a non-institutional
“ program might be considered. Trial wording was tested: "to be

sent initially to Thomaston until Corrections makes the decision

to ultimate destination," "sentenced to X number of years in the
custody of the department," '"the term of custody to commence at
Thomaston," the use of the term "processing center.”

Varieties of parole and conditional discharge were considered,
and different ways of serving sentences (week end or evening
imprisonment) . Continuity could be achieved by a file system
{Fox), but this would mean practical mechanical difficulties and
additional clerical work (Scolnik). The judge could have the

yztion of probation or conditional discharge (Fox) .

IS



Aggregate offenses were discussed, the difference between
a deliberate act and an unintentional act, a possible "habitual
criminal” act, fines (percentage, authority for installment
payments) . It was suggested (Callender) that fines are usually
levied on the upper economic class, and prison terms on the léwer.
Also discussed were the sociopathic type, the criminal who will
never repeat, the one who cannot be rehabilitated, plea bargaining

(should be determined independently).

A relationship between the kind of crime and the sentence
should exist, but an‘attempt toward fléxibility should be made,
and provision for gradatibns in control, with a reasonable
expectatioﬁ that the sentence will be sufficiently severe to

prevent repetition of the offense.

It is important that the judge exercise proportion. Is it
possible to have specially trained judges, or a board composed
of trained psychologists, psycrniatrists, and include a judge?
(Scolnik) Or is it possible that before sentencing, the judge
consult with specialists on the kind of individual and crime?

(Glassman) Limits should be set on what such a board may do.

In preventive detention cases, can i1t exercise better judgment?

The majority thought not. Care should e taken not to duplicate
the present system in providing for an advisory group (Fox).

Flexibility is desirable, but we should not abandon oresent
systems which are right (Lundj. Does a judge or the Corrections

Department have more knowledge about the defendant, his type of



crime, probability of recidivism? The effectiveness of any

new approach will be judged by its results (Glassman).

The purpose of sentencing was discussed: is it to punish
or to protect socilety? (Glassman) The pyramid effect was
cited (Glassman) with an assertion that initial confinement is
not a deterrent. There is, however, social benefit in the
knowledge of imprisonment (Lund). In cases of property
‘damage, for instance, aroused citizens want to know where the

offender is and for how long.

Where there is need for public assurance, the code could
be strengthened to permit the judge to send the offender to a
specific place (Fox). It was agreed that a judge would have
more publicity than a Parole Board, and a decision by the court
would be simpler and more effective (Glassman). Constant
evaluation should take place after the court sentences to a

program (Glassman).

S a
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The State Prison could provides processing, serving
diagnostic center (Glassman), but to avoid the stigma (Callender)
of prison background, it would be necessary to change its image

(Glassman), an achievement some think impossible (Scolnik).



Bwidget flexibility would be desirable if the Department
determ 1nes tﬁe sentence: may Prison funds be channelled to
halfway houses, group homes, and the like? Concern for
procedural due process and safeguards was expressed {Scolnik),
and it was believed that the safeguard would exist if the court
had awthority to place on probation, conditionally discharge,

or refer to the Corrections Department.

Funding and timing (at least a six-month period was
recommended for public acceptance) were”éxplored, prudence
being éounselled (probability of legislative disinclination to
favor a new program with a substantial price tag). A discretionary
lump sum would be ideal. It might be useful for Professor Fox
to confer with the Appropriations Committee on the possibility

of a flexible budget.

Professor Fox will write to ¥Ward Murphy and Commissioner
Kearns to invite communications from them {or appearance at a
meeting) on the matter of sentercing and departmental

assignment to a correctional institution.

No hard decisions were made, but there will Dbe another

b

mseting of this sub-committee, a..d meanwhile Prolessor Fox
i o ? .

&L

will write in prose fashion the substance of today's draft,

distribute it, and it cun be the basis of further discussion,
tespectiully suomitted
<, e ﬁ!
Lt I b
[finutes taken and _m(,]c'éid!}:/\fftuu
transcribed by &dith L. Har

Mrs.Hilda M.Jacob. Secretary
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Sub-committee B, Substantive Definitions, met at the

oy A
(472
Holiday Inn in Augusta on Thursday, July 20, with the following
attendance: Jack H. Simmons, =richard 5. Cohen, Daniel G. Lilley,
Errol K. Paine, Hon. Thomas 4. Delahanty, Hon. Sidney ¥. Wernick

Professor Fox pointed out that the definitions established
would apply to offenses, no matter where the offenses might
appear in the statutes; and that the number of classifications
is the business of other sub-committees. Individualized
judgment is called for: if the offense requires only a fine,
it can be dealt with individually; and need not invoke the
entire criminal machine; There should.be a penaliy for every

L2
¥
N

class of offense, including imprisonment or fine.

& fine imputes criminality if there is also a prison

1,
4
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nten ernick) . Many thiags can call for a money
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YT eand may not be labelled criminal, such as traf
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. The problem of arrest if the offense is not criminal

(Simmons) was considered, which led tc the further

=
a3
o

k)

considsration: what is civil pvnalbf classification, and

what i1s criminal classificaticn? (Example: default by
public servants is non-criminal.) And is the existing
machinery adequate to collect fines and forfeltures?



Section 9, p 2-2, of the draft will be revised to take
into account less than misdeme:nor, fine-only situstions.
Misdemeanor is the lowest classification, and when it is a

fine-only offense 1s not deemed criminal.

Ifuch attention was given to the subject of conspiracy.
The point must be deflned at which criminal liability occurs
wnhen there is no victim yet. Criminal intent is not
necessarily criminal liability. How far back should we go
to prevent infractious harm? to protect potential victims
of violation? Perhaps there is no such thing as a conspiracy
to commit.an infraction (Fox favors).A Substantive offenses

can be drafted to provide specific protection,

Under conspiracy (there iz no objection to a conspiracy

creater crime to plan than to

=
[}

statute -- at presznt it is a

put into effect), should separate offenses be specified, the

1

presecution to elect which to charge; or should the statute

provide for merger? Opinion was divided on the question of
merger, Misdemzanor is already (Cohen) a merger in Maine;

merger would mean potential double punishment for the same
crime (simmons) . Merger hses not been a practical problem
(Delahanty) and the prosecution has made the choice. Various
possibilities were considered: what to do when six conspire,

"~y I . 5 oo 2 P 2 -\ Lol T
ous 01y one commits? (Fernic:) would the

provision make a difference? (Fox) Would sentences be

served concurrently?



Thé state should decide between two persons and two
charges -- which merits the punishment (Paine); planning
and committing the crime do not constitute two crimes, and
the state should not be permitted to try on two charges.

A motion that the state cannot charge a person with
conspiracy and also attempt, or committing an overt act
resulting in conspiracy, the choice being made at the time
of indictment, failed. (Yes: Simmons. No: Cohen, Delahanty,
Lilley, Paine, Wernick.)

A motion to eliminate conspiracy as a crime failed.

(Yes: Lilley, Simmons. MNo: Cohen, Delahanty, Lilley,
Paine, Wernick.)

The essence of conspiracy is agreement (adultery is
agreement; bank -robbery is not), and there are varying
degrees of culpability. (Fox)

Opinion was divided on whether the principle of merging
misdemeanors should &pply to conspiracy. There are, however,
ways of protecting, notes on sentencing in the draft may
provide solution, altnough in their present form, it was
doubted that they would solve the problem.(Wernick)

Discussion of varying mergers followed, with consideration
of possible benefit or disadvantage to the defendant, and
whether or not the prosecutor should decide. The paternal
theory was invéstigated, and the possibility of discarding
conspiracy, and defining fhe crime as "attempt."  (Conspiracy

equals agreement plus an attempt.)



Discussion of accessory before, accessory to attempt,
conSpirécy and substantive offense followed. The question
was raised: what is the conspiracy draft punishing for --
an agréement plus, or an attempt plus? It was agreed that

attempt is one thing, attempt plus agreement another, both

punishable. The present draft seems an intermediate stage,
some feeling that it was too radical. A suggestion was made
to add "overt act.” If there is no way to write an attempt

statute without some judgment (unless keeping a mechanical

choice), perhaps an &ttempt statute is unnecessary.

Section 1 was accepted as written, subject to
reservations relating to attempt, which is to be re-written
to reach a greater approximation at culmination. The step

reement should be stronger (Wernick), but conspiracy

]

beyond a
as vwritten is satisfactory. Paragraph 4 of conspiracy may
be left for the present, but certain wording is not welcome:
"or could expect," Yis presumed." The section on
renunclation will be restructured to make renunciation closer

to the act of crime.

Lach section received detailed analysis, with careful
consideration from the points of view of prosecuting and
deflending attorneys, and Jjudges, lMore elaboration of
affirmztive definitions instead of negative would be helpful

judge.(Delahanty)



The section on solicitation was criticized, and it was
decided to re-create it as worx progresses; only solicitation
of criminzl acts as they are identified will be included.

It was agreed that the section will say nothing is a crime

unless in the code, or specifically identified.

‘n explanation of the accomplice section followed, the

Ll

distinction being made between knowing and intending. There

was some thought that it opened doors to abuse. (Wernick)

A motion to delete section 4 failed of passage (Yes:
Lilley, Simmons, Wernick. No: Cohen, Delahanty, Paine.)

This will be taken up at the next meeting.

The chair ruled, with unanimous agreement, that issues

are always to be open for radetermination,
Adjourned at 7:25 P M.

Respectfully submitted

o, :
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BEdith L. Hary, Sééretary

Miinutes taken and
transcribad by
mrs. Hilda s, Jacob.
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A special meeting of Sub-committee A (Sentencing) was
held July Ziqét the Holiday Inn, Augusta, Present were
Mrs. Caroline Glassman, Hon. Harold J. Rubin, Dr. Bernard
Saper, Louis Scolnik, and Ward E. Murphy, Director, Bureau of
Corrections, Department of Mental Health and Cofrectidns, who
was unanimously invited to attend meetings of this sub-committee
as an adviser, and to receive minutes and notices of the

meetings.

Immediate concern was given to the allocation of
authority as between the courts and the Department of Mental
Health and Corrections. Reviewing discussion of the previous
meeting, it was stated that upon conviction, the court would
Have two basic choices: probation or avcommunity program, or
cémmitment to the custody of the departiment, which would
impose the maximum limit of custody. The department, when
receiving the offender, would have the choice of committing to
an institution specified by the department, or not; could
transfer from one institution to another; but could maintain
custody no longer than the maximum sentence. Procedural
safeguards would be apeLlcd out, including release to parole

status.




Discussion followed on the department's present
alternatives, under which no program is possible unless
the offender has minimum sentencing. A lack of funding

limits work with personality prcblems and other social

services.

Most liked the judge's responsibility of imposing the
sentence, believing that the State of Maine was not ready
to relinguish the function of sentencing to the department,
that it held the judge responsible to society to impose a

Sentence as punishment.

Society demands punishment, but psychologists and
psychiatrists are more concerned with treatment of the
individual, and the department is given respons ibility for
treatment of offenders, The choice of an institution is
presently limited by the statute pertaining to age, and by
~the kind of correctional institutions available. Community-
based insﬁitutions and a diagriostic center are newer ideas,
which could be made possible, with the development of
other new programs, if a budget of greater flexibility could

win apprecval.

Miss Murphy referred to a study of correctional
institutions in Maine which recowmends the use of Thomastdn
as maximum security, eliminating the lMen's Correctional
Center for vouthful offenders, establishing centers for

sted to supply copies

4

cormnunity services, Sne wWas ragu

for the sub-committee.



.

Minimum, maximum, and 1nd~be*m1late sentences were explored
wnoroughly. Capsule case histories were presented which seemed
to indicate that long-term sentences do not necessarily achieve
corrective results. Indeterminate sentences are unsatisfactory,
tut some limit to sentences should be written. Society will
blame the judge if the sentence 1s regarded as inadequate, which

led to the question of community pressure on a judge.

If the attitude of the public to hold a judge responsible
can be reversed, he can share with the department the sentencing.
It might be possible for the department to return to the judge -

or another hearing, after treatment of the offender, if the

by

y

department felt that the sentence could be reduced. It was
suggested that the department may be better qualified than the
court to decide when rehabilitation has occurred, the judge

resently having no further responsioility te the offender after

P ing
senvencing. Professor Fox read the section of the IMassachusetts
iaw pertaining to tnis matter, which authorizes the judge to

reduce the sentence on evidence of improvement.

Questions about fundarmental p;ilosophy were raised: are we
sentencing for punishment or rehabilitation or as a deterrent?
The public would vote forrpuniS*“ but punishment hus not
served as a deterrent. The sense of public security must

nevertheless be satisfied, and the decision of punishment must
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toard 1s not as visible as a judge



A motion that the initial sentencing responsibility be

left in the hands of the court passed unanimously.

Tenzative decisions can be made at this point, and
sentencing can be reviewed latsr, after the sub-committee

on definitions does further work..

Should sentences to the department include authorization
for the department to determine the exact location for the
offender? A motion that sentencing shall be to the
department rather than a specific location (the exact wording
to be developed by Professor Fox) was unanimously favored.

It was agreed that the court should have the alternative of

ordering probation.

If there is a minimum sentence, power should be given to
‘the department to suggest change, notifying the court, which
can then approve or set up a hezaring, which would be a
safeguard, sharing responsibility for a release. It was
confirmed that there are presently offenders who could be

released from an institution in the judgment of the department,

put who must remain to finish a minimum sentence.

A motion thet we have no authority for minimum sentences,
except under restricted circumstances to be defined later, was

defeated. (Yes: Saper. No: Glassman, scolnik.)

A moticn that we have no minimum sentences passed

unanimously.



It was agreed that we would not be radical if we adopt
a maximum sentence rather than a minimum, the maximum to be
imposed for the most serious crimes (which will be specified).
An option to return to the court for reconsideration in such
cases would be desirable, or perhaps a required review,
Procedural due brocess must be written in, and it was
observed that the trend is to require periodic review by a

parole board.

The August 31 meeting was changed to September 7, at

2:00 P M, at the Holiday Inn in Augusta.
Adjourned h:30 P M.

Respectfully submitted
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BEdith L., Hary, Secretary
Minutes taken and

transcribed by
Mrs, Hilda M. Jacob.
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Vsu~—§§mm1utee C, General Pr1n01ples met at 3:00 P M,
August 10, N!L the Holiday Inn, Augusta. Present were:
Lewis V. Vaifiades, Peter Avery Anderson, Edith L. Hary,
Col. Parker F. Hennessey, Jon A. Lund, Gerald F. Petruccelli,

oY

iy

obert E. Wagner, and Hon. Robert B. Williamson.

Professor Fox opened the meeting with a brief description
of uncontroversial but necessary items, and explained that much
of the draft under consideration is designed to eliminate ex
post facto problems which might arise in changing from present

to new standards.

The final sentence in paragraph 2 of section 1 having

created some perplexity, it was agreed that it would be clarified.

The problem of sentencing an offender before the new law
is understood received attention. Prosecutors might avoid
such cases; it might be impossible to prosecute; there could
be a nol pros charge. A safeguard could be written in,
periding that offenses repealed by this act would be repeéled
as of a given date unless re-defined in the statutes. Caution
was urred about listing crimes omitted by the new code, so that

the legislature would not feel antagonism.



The jury will notvconvict if the new law says the offense
is no crime, and 1t was suggested that a solution might be
generic power granted to the court to dismiss, The group was
entreated not to give up certainty for uncertainty, and the
feeling was that the timing of effective date of the new law

was most important.

Progress and timing of the bill was considered, including
the orientation operation of getting information and the bill
itself before the public as well as the legislature. January 1
of the year immediately following passage was generally accépted
as desirable. It was therefore unanimously voted that this act
shall become effective January 1, 1976, subject to chaﬁge if it
‘Seems necessary. Professor Fox will add a clarification sentence

and the January date.

Discussion of various criminal offenses not spelled out in
the statutes followed. Examples were cited from the Private
and Special Laws, and provisions in city ordinances. Various
vordings were suggested to cover the situation, and it was
ultimately voted unanimously to accept section 2 as it stands,
with the addition of a sentence to cover offenses specified in

- ordinances.

ThALNA e e e o e
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Professor Fox referred to section 3, and said that ad hoc
nuisances should not be in a criminal code, and suggested that
monetary penalties assessed for civil offenses could be enforced
in civil actions. Observations were that this would jam the
dver—crowded courts, that a civil court to collect fines would
not be workable, that it does not pay to collect very small
fines. The Bath and Portland systems of collecting fines were
explained. Some of these things should not be included in the
criminal code, but some option Should be left to the State.
Alternate methods of dealing with traffic offenses were
discussed, with care urged not to infringe on existing motor

vehicle regulations.

A jail penaity for contumacious faillure to pay a fine was
agreed useless, because it would not be used, and "we should
mean jail sentence when we say jail sentence.” If only a fine
is involved, a big corporation can take care of a monetary
penalty. The question was raised: "Are we deciding that
conduct which involves a financial penalty, but no jail
sentence, is not criminal?" Professor Fox said that
elimination of petty fine acts would solve this problem.

Many small specific offenses can be covered by a blanket
description, Language about the responsibility for enforcing

and prosecuting should be clarified.



It was decided to defer action on the first secﬁion Qf
section 3 until a list of crimes can be studied. Not all
municipal ordinance offenses are crimes, and we should perhaps
pick up items from ordinances and make them crimes. Who will
be the prosecutor, for instance? Shouldkmunicipalities provide
counsel? The Attorney General need not himself prosecute:
wording "enforceable by the appropriate public official" was
suggested. After discussion, paragraph 1 of section 34was
accepted with the changes, and certain minor amendments to be

made.

Paragraph 2 of section 3 introduced a question aé to how
many categories of crime would be listed. It was generally
agreed that "the fewer, the better." We will tentatively
get along with four categories, and watch the Definitions
sub-committee's action. Each crime will be allotted to one
of these categories. This will avoid having two sentencing
systems, and a way of getting offenses outside Title 17 into
the code, and will provide a frame into which future statutes
can be fitted. Crimes will therefore be classified

A, B, C or D, here or elsewhere.

The difference between a félony and a misdemeanor was
discussed, and it was pointed out that such differences can
be abolished simply by not using the words, and using the class
letters. We should have a list of consequences: when cén
deadly force be used, for instance, and when can an arrest
be made? We should havé a list of crimes and penalties, and
postpone a decision on the use of the words "felony" and

"misdemeanor until we have studiled the list.



Impeachment of witnesses received serious attention. Thé
use of prior convictions should probably nc longer be allowed,
because there is too much latitude to show a prior conviction
jﬁst to blacken character, and it may be unrelated to the aime.
(There is a tendency to impose restrictions on this.) It was
proposed that no prior conviction be used against a defendant
witness. There is a lot to be said for the protection of'a
citizen brought in as a witness, but a witness should be
treated the same as the defendant. A general discussion
followed of the advisability of disclosing intention to use
prior conviction. Perhaps such disclosure should be only in
response to inquiry; or disclosed only to court in the absence
of the jury.  Should the judge decide whether or not to include,
or the jury? Or should the information be available,.but the

judge decide whether or not it would be admissible?

This led to a discussion of defenses: intoxication, insanity.

Where and when should intention of these defenses be made?

No decision being recorded, several actual and hypothetical
cases were described, providing intellectual entertainment, and

the meeting adjourned at 7:30 P M.

Respectfully submitted

Tty £ A,
Minutes taken and v Edith L. Hary,(fecretary

transcribed by
Mrs. Hilda M. Jacob.
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AUGUSTA, MAINE :
COMMISSION TO PREPARE A Hu J'UIO& OF THE CRIMINAL LAWS

Sub-committee B (Definitions) met at 3:00 P M,
September é;éﬂét the Holiday Inn, Augusta. Present were:
Jack H. Simmons, Richard S. Cohen, Hon. Thomas A. Delahanty,
Daniel G. Lilley, Jon A. Lund, and Hon. Sidney W. Wernick.

Initial attention was directed to re-drafts. Chapter 21,
section 1, incorporates certain technical changes discussed at
the previous meeting: the definition of "attempt" has been
.reViSed to incorporate present Maine law; "other than class A
felony" has been changed. On the definition of "“facilitation"
no change of mind was recorded. | |

The definition of "accomplice" brought philosophical
discussion, some believing that it is too vague, leaving a
large measure of discretion to Jjury and prosecutor. Possible
atuses and results were considered, it beilng agreed that the
addition to law enforcement effort might not be balanced by
commensurate benefit. It was finally decided that the question
could properly be brought before the whole Commission.

Professor Fox was requested to make a list of questions on
which the sub-committee was not in substantial agreement, with
the intent of bringing these questions before the whole Commission.

Chapter 22, Offenses Against the Person, was then

introduced. Professor Fox stated that a numbher of policy
decisions were involved. Should there be one kind of murder
or more? The sentencing for murder should be & separate

category from other crimes, and we should provide some motivation

for "not pulling the trigger on the gun." The draft suggests a



less mechanical approach to the felony murder problem, a more
flexible standard. It is important that'emphasis 1s placed
upon "disregard for human life." Otherwise, there is not
much change.

Analysis of this subject disclosed some unease with the
wording, with the omission of 'Ypremeditation," with only one
class of murder, with the words "manifesting extreme indifference
to the value of human life," with the need for a distinction
between "intentionally" and "knowingly." Inquirybabout
Massachusetts brought the information that with no death penalty,
that state has only one class of murder.

A discussion of mitigating circumstances explored reckless
driving, with and without reason, and it was suggested that
reckless homicide should be classified as a felony manslaughter,
rather than a murder.

A fundamental problem seemed to be: Should sentenéing
decisions be put into degree categories or put in the power
of the judge to decide?

Suggestions were made to leave A as it is, delete B,
develop a draft on felony murder; to use "whoever causes the
death of another, intending the death."

The wisdom-of retaining the present Maine statute wording
was considered, with some modification, such as making a sharp
distinction between felony murder and manslaughter, inclusion
of the word “provocation" (thé diminished responsibility theory),

and providing for mitigating circumstances.



The opinion was offered that most of our crimes have
been crimes of passion, of sudden anger; and_they aré regafded
as worse wnhen they are part of another crime such as robbery or
contract murder. A felony should not be murder, but we should
treat it just like murder. What is now felony murder could be
called something else. The new draft as written gives the
judge unlimited discretion.

We should be cautious not to mislead by the use of words,
because of consequences in civil fields or elsewhere; other
provisions in the Maine statutes could affect the situation as
we change the wording.  We can leave murder as Yintentionally
or knowingly'causing death' with the reckless portion being
termed manslaughter, and have a sepafate section on felonious
homicide. We can specify that "if you do these things, you
get these penalties!

Felony murder should be re-labelled.

There was a consensus that the getaway man, or one who
doesn't pull the trigger, should be called by a different label
from the trigger-puller. Maybe reckless homicide is manslaughter,
or aggravated felony. The liability of the non-trigger-puller
shoﬁld be subject to a stiffer penalty if he knew he was a party
to a felony which might result in homicide, but he should have

the defense that he didn't know. His 1s the burden of persuasion.



There‘was no unanimity on the acceptability of the
wording of the Federal code. It seems weak in defense,
and withdrawal is not covered, which we should encourage.

A tie vote on accepting the Federal code, including two
bracketed descriptions of defense provisions, motivated

the sub-committee to decide that a new section should be
drafted to replace the felonious murder section, specifying
that anyone committing a felony to endanger human existence
should be subject to the Federal provision. The new draft
will be taken up when it is ready. Meanwhile, A is
accepted as it is, and a new section on offenses against the
person will be added to replace B.

Crimes of violence against the person are horrendous,
but death is even more s0, and the penalty should be specific
and severe. Crimes for which incarceration is obligatory
should be specified, this sub-committee agreeing that there
must be a period of confinement "behind bars," and ﬁhat the
court must specify maximum security in the case of most
serious crimes,

The following statement was put to a vote: A person found
guilty of murder as now defined, with no palliating
circumstances, should be subject to some specified confinement,
with a basic minimum, and no discretion by the judge. The
ma jority vote was affirmative, and Professor Fox was directed
to convey ihe expression of this feeling to Sub-committee A

(Sentencing) .



Section 2. The manslaughter section wili now be the
only place where reckless homicide is to be found. The
common law manslaughter wording is abolished.

Family offenses, neglected children, etc., will be in
a separate section. |

Regarding motor vehicle homicide: present section 1315
must be repealed if we accept sub-section 2, but there is no
conflict with section 1316, which section 3, chapter 22, covers.

The question was raised: does not "under exceptional
emotional disturbance" apply to Paf£ A as well as Part B?

We have defined manslaughter by virtuebof the feature of
recklessness, and murder by the concept of knowing.

Perplexity centered on the possible indictment on two counts,
whether or not it would weaken the prosecution, require a judge
to inform the jury of its optilon. Professor Fox read the
Massachusetts section pertaining to this feature, and agreed

to do some research on the‘subject. The matter might

require a judicial decision.

It was observed that we may be creating more crimes,
rather than eliminating; but opinion was expressed that
as we continue the work, we will abolish some.

Section 4, Suicide. This new statute places a value
on human life, but does not wezken the possibility of

murder charge in the case of euthanasia.



Negligent homicide would include hunting statutes,
which could be repealed; or they could be added to
manslaughter. It wasvemphasized, however, that hunting
laws occupy a hallowed place in legislative minds, that
benalties are less punitive.

It was agreed that this sub-committee would adopt the
drafts before it this afternoon, subject to changes already
mentioned.

The next meeting of Sub-committee B was set for
November 17, at 3:00 P M, at the Holiday Inn, Augusta.

A meeting of the whole commission will be called for
Friday, December 1, at 1:30 P M, at the Holiday Inn,
Augusta.

Adjourned 7:15 P M.
Respectfully submitted

<t E Thane
Edith L. Hary 4 Secretary

inutes taken
and transcribed by
Mrs, Hilda M. Jacob.



_ AUGUOIA NWMNE
COMISST0N 10 PHEPARE A REVISION OF THE CRIMINAL LAWS

(VAW

Sub-committee C (General Principles) met on October 12,
71972, ét B:CO P M, &t the Holiday Inn in Augusta. Present
were: Lewis V. Vafiades, Peter Avery Anderson, Edith L. Hary,
Col. Purxer ©. Hennessey, Jon 4., Lund, Gerald F. Petruccelli,
Robert E. Wagner, Jr., and Hon. Robert B. Williamson.

In the course of putting together chapter 11 and working
on joinder and lesser included offenses, certain issues are
presented. Do we want to consider revision of the law now
governing rules of procedure, or are present methods
satisfuctory? Statutes could solve more problems than rules,
but it may not be our province to get into a revision of the
rules, so if the rules are working well, we may want to let
them stand.

We could communicate by narrative statement to the
committee on rules, to make our feelings known, but neither
wWwe nor the Legislature should make procedural rules. This
should be a judicial matter.

Professor tox is to confer with an individual from M.I.T,
and 2 law student, and also the Maine LEPA on the possibility
of a systems analysis on actual sentences, frequency and
kinds of crimes, rate of increése, prediction of future trends.
He may pe able to have an outline of such a study for the

N

Decenber 1 meeting.



Chapter 11, section L, was an‘unfinished business from
the August 10 méeting.  Jurisdiction must be proved beyond
reasonable doubt, to establish that the State has an interest
in prosecuting when the law has been violated, although the
question of whether the court has the power to act is less
important than bringing an offender to trial. An illustration
was offered: wardens have a problem in\hunting and fishing
cases -- they don't know what county they are in, but the
offender can be tried.

The rule was cited about alibi andynéfiée to prosecutor,
and it was agreed that the use of alibi is part‘of our problem
with the rules.

We must watch section § for impabt on other léws (fish
and game, for instance), Exceptions being provided for;
sectioﬁ 5 was approved as it is.

Chapter 11, section 1, was accepted as revised.  Section 2
was accepted, after discussion of jall sentence for failure to

pay a fine, Municipal ordinances provide for jail sentence

y

@

or such failure. The problem of an indigent (withholding
sentence or making it a continued case?) is probably a

matter for the sentencing ccmmittese.

In section 3 the language has been opened up in the fevision

to include anyone who can show proper authority. This section

was accepted, provided the wording be made more felicitous.



Chapter 11, section 6, is based largely on Federal, but
includes some Maine, rule. In Federal offenses, it was pointed
out, larceny is nothing under $500; and in Maine, the most frequenﬁ
Prime is larceny, but it is under $500. Why should we take the
most predominant crime in Maine and not want to impeach the
witness? The answer seemed to be that "frequency is not related
to veracity." .

Some of those present, having in mind public revulsion to
perpetrators of larceny, felt that any thief was an unreliable
witness, and that prior conviction should be used. Polygraph
experience was mentioned, tending to confirm that everyone had
stolen something, if only as a childish prank. The general
judgment was to the effect that presiding Jjustices in‘Maine
have ﬁsed discretion in determining the difference between a
minor and major thief, an accidental and a hard-core thief, and
that we would be remiss to make it a statutory matter, rather
than a judicial.

It was unanimously agreed to eliminate the nolo contendere

exception, it being rarely used save in traffic cases.
A suggestion was made to eliminate A of sub-section 1.
We could direct the judge's attention to the period of time
elapsed from the prior conviction, without naming a rigid time
limit. Certain corrections bf wordings will be made in C.
Sub-section 5 received much attention. Should the
provision be reciprocal? Would this create a pre=trial
bottleneck? Modern retrieval systems can provide instant
information. Invasion of privacy equals greater background

data. This sub-section was finally accepted, with the



understanding that the wording is to be refined to specify
application to criminal cases only.

A careful reading of chapter 11, section 7, is necessary,
the subject matter being somewhat difficult to express.
Section 8 received an explanation, illustrated by hypothetical
cases. Manslaughter was excluded because it is a less serious
crime than murder, and we want to highlight the seriousness of
murder. To chsider civil violations would be a "feal Pandora's
box," and recognition of the tendency of legislators to increase
the period of limitation would seem to satisfy one committee
member's belief that the statute of limitations should be as
long for civil as for criminal caSes.b

Chapter‘12, section 1, does not change the law, but states
a fundamental part of law. A clause will be added to sub-section
2, defining better "legal duty."

Sub-section 3 was accepted as it is.

Meeting adjourned at 6:00 P Ii.

Respectfully submitted

< 7
/.’ijr IL,JLL (w
Minutes taken and Zdith L. Hary, b%gretary
transcribed by ,
Mrs. Hilda M, Jacob.
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The u0uobe1 26 meeting of SLD—CO"ﬂlEte 4 \Sentencing) was set

at 2:00 o'elock at gne Holiday Inn, -wgusta. Present were:

)

<

irs, Caroline Glassman, Dr. Willard Callénder, Jr,, Jon A, Lund,
Hon., Harold J. Rubin, Garrell 3. iullansy, Miss Ward E. Murphy,
and Louis Scolnik,
frofessor Fox introduced the revised sections, pointing out the
separation of murder from other offenses, the requirement of
-commitment to the Department of liental Health and Corrections set at
either life or not to exceed forty years, and the opbional feature of
B and C, by using the word "may.” o ;
Chapter 3L, section 1, discussion con,ersd on whether the judge \
or the Department should specify the correctional institution, and
the_advisability of including this directive in the statute. There
are presently no degrees of murder, and the sub-commitbee on Definitions
is dealing with that question,
The transfer 1awsAare inadegquate (a person can be transferred fronm

the

¢k

a penal to a mental institubion only if psychotic), bubt this no
place to abitempt change. The public insists on a sentence served in
a penal institution, but there should be means of a later transfer if
warranting condivions develop.

The ten~year sentence was argusd, doubt being expressed of the
wisdom of eroding the life sentence, as possibly»treating mmrder too
lightly. The Legislature, it was said, will “Dlng‘%* with this

theory, but there is allowance for that in the construction of the



section, lost judges will set a minimum sentence. Public safety

mst be a consideration, but experience shows that 507 of lifers make

an excellent adjustment to a penal institution. They are not the

same people aiter a prison term as when they enter. u5ituational®

and exceptionally vicious mufderers were considered in the light of

the suggested sehtencing procedure, A plea was made to trust the

sentencing judge enough to provide the statutory authority to impose

a maxiyrmm, He may not observe the prison adjustment, but he knows the

offender's motivation and potential for harm at the time of sentencing.
A mobtion to strike the word "ten" from seétion 2B and substitﬁte

therefor "fifteen,!" leaving the rest as it stands, passed uvnanimously,
Speculation on what judges would have done, with more latitude

permitted, is futile, but we must balance the public need for security

with the advisébility and possibility of rehabilitation. vWhile sitriving

for advance in penal change, we must bear in mind the judge's

responsiollity to the public. This section must deal with the worst
kind of offender \can include felonious homicide).

"

Sentence reviewing and a separate sentencing body were consideread.

1

The advantage of having the trial judge make the determination is that

v

he has actual contact with all the facts of the case, He now has no
discretion, because the law lacks flexibility.

It was unanimously decided to make mandatory upon conviction,
a comituent to bhe Department for X number of days for a complete

investigation prior to sentencing, the Department to report to the

court together with a recommendation for sentencing by the court.



Chapter 3L, section 2, sub-section 1, contains aubioristy for
a minimum term, but not necessarily in an institution.,” Parole is
possible at any time, or a community-type sentence, but supervision
is provided. The maxirum term simply defines the time beyond which
the Department may have no more control,

Most states do not have a habitual offender statute, using for
repeaters the upper reaches of the maximum teim. Responses to the
situation are numerous, and would be within the aréa of sub-committee
‘B \Definitions).

Temporary holding in county jails was not favored. Althoqgh
less stigma is attached to them, it is better éo send the offender to
Thomaston, where programs and treatment are avallable, Short-tem
programs coulﬁ be set up in Thomaston or Windham.

After a brief discussion of the gap between specifications of
maximum years in sections 2A and 2B, and the observabtion that recent
tendency hes been to shorien sentences, sectionk2 of chapter 3L was
vnanimously approved as is, |

Chapter 3L, sections lLj, 5 and 6 have not been revised.

Section 5, sub-section 2, initiated some discussion about the
ore-trial and classification report, and especially about the neriod
of detention, which led to condemnation of most lockups. OSome are
depressing, indecent, and have been instrumental in suicides. The
Department has control over county jzils, but not lsckups, although

its counsel has been sought in upgrading attemptbs. It was dacided

£



To add a small sub-section to section 5, specifying that lockups

shall be subject to inspection and authority of the Department.

Credit should be given for time spent in the lockup, even though

it be brief, usually twenty-four hours, and no more than seventy-two,
A problem'exists in that lockups are not required to keep records.

What provision are we making for protection against self-
incrimination’ relative to previous offenses?  If the offender has
scme kind of protection, he might give more information.

Some courts take into consideration previous offernses.

The defendant's attorney could be asked if thé man would like to
participate in the sentencing proceedings, ifAhe would, the Jjudge
could then ask any questions, (The pertinent New Hamoshire law was
read.) An "immunity bath" could proliferate post-conviction
remedies, but it could encourage making a clean breast of it, thereby
starting the rehabilitative process.

The county attorney should be able to ask through the defendant's
counsel, if obher charges are pending: would he like to be tried on
them now?  This would permit a man %o enter a plea to indictment in
anovher county, eliminating from his record other felonies. The
judge veing undef limit of the statute would tend to regard all as
one crime, and would have tune option to take into consideration or
not. A plea would not be necessar;, the judge getting enhanced
sentencing aubhority, the defendant getting immunity.  This can.be
put into the conbtext of section 3 sirucuure. Glerks can be reqﬁired
to commnicate that the cases in the other counties have beean &isposed

of by the one conviction. If charges in other counties are removed

- T



to the county where the trial is being held, prosecutor and defendant
mst agree to the transfer, This will require a waiver of venue.

It was decided to consider the New Hampshire provision, and
Professor Fox will draw up a draft for December 1, and we will inform
the Commission that this sub-committee is considering it.

Chapter 3L, section 6, is essentizlly the same as before,
Sub-section 3 now includes the county j»il, and chapter 37 includes
provision for halfway houses or new programs the Department may
inaugurate, Chapter 37, section 7, has dropped the word "parole,"
but makes mandatory a period of community supervision before release,
This is not a reward for good behavior, but a testing period to prove
to the community that the person can readjust to society.

A discussion of semantics followed, some believing that "good
time® should not be abolished, others th:t mandatory supervision more
sensibly replaces "zood time! and conditional release. Hecognizing
that there has to be a release sometime, the control period is deemed
a ﬁorkable means of assuring the public some protection.  Our obligation
to protect the commnity is better discharged by providing for a
supervision period, than by keeping a rerson incarcerated for the
maxivum bime and thean lecting him out with no supervision,

1t was emphasized that the offender can be returned to an
institution to serve the rest of his maximum sentence, if he abuses
the supervision psriod, inability of the rarole Board to exercise
neaningful supervision because of inadecuacy of staff would fﬁrce
the systeam to supervise the worst kind of persons,. allocating resources

to those who are bthe maximum threat to the public.



The possible increase of length of sentence specified for class B
crimes was mentioned; and the usefulness of a tabulation of c.imes,
sentences, period of release and supervision, to discuss before the
whole Cormmission,

Chapter 35, section 1, differs from the present code. It is
all-inclusive regarding fines, the amounts are higher than usual,
and provides for exceeding the maximum fine in the case of
organizations;

Objections were raised that opportunity exists for buying one's
way out of an offense, that this section favofé the rich and
discriminates against the person without financilal rescurces.

Section li, sub-section 2, was examined, A person who should be
made an example could receive a fine and a sentence,. The question of
eliminating fines in the case of class 4 felonies was raised, or making
a fine =zpplicabie only in case of a suspended sentence, btut it was
insisted that we should not eliminave fines entirely, bul should allow
the court discretion,. The idea that we would be pubting a price tag
on crime followed, and eliminetion of fines was still in mind., Instead,
we could put on probation or give an unconditional dischsrge, except for
corporate entltles, thus eliminating discrimivation bebween rich and
poor.

For ciass A or B crimes, the judge could decide whebtner or not
to imoose a jail sentence, uninfluencsd by the financial svatus ol the
defendant, but fiues for lesser crimes would be accentable, 1% ueiﬁg

agreed that iuposing a fine 1s a form of puuishment,



Concer.. was expressed for the lack of rehabilitative value
of a fine sentence, 1t was pointed out tunat opportunity to commit
crime varies inversely with.the soclo~economiz -backgrounds, and fines
would anply to those who can least afford it, It is more punishment
to a rich man to go to jail, and to a poor man to pay a fine.

Those in favor of retaining fines spoke of the potential in
terms of flexibility for the court, as useful in cases where profits
have been realized. Resﬁitution was discussed, out-of-pocket
expénses, compensation for medical bills, as part of the release
operation. = Such compensation {(provable expenses only) would be a
good selling point for the Legislature and could be added to the list
of financial conditions for probation in any judgment againstv an
offender in a civil court,

It was thereupon decided to include the concept of restitution
on the pert of the defendant to include out-of-pocket expenses of
the victim as condition of probation, or as part of the commiument.
Lhere victims are nob knowm, restitution can be made to the county
treasury.

The situation of wviolation of probation was carefully considered,
and procedure to deal with it. Suggestions offered included: all
optiones are open, the court could now impose the sehtence it had
authority to impose originally. The arresting officer should not
be the -rovation officer for psychological reasons, It could be
the sheriff, the .olice, having received a complaint from the

provation olficer.



A problem is presenbed when violaters are arrested and tried on
2 new crime.  If they are acquitted, should they be reburned to paroie
status?  Should probation remain intact until after final determination
of the new offense? what about preventive detention, pending the trial?
(He could be “ransferred to a county where trizl can be held promptly,
provided he waives venus. His opbion HOuldlbe to remain in jail.)

Grounds for revocation.of parole would be if The violater is charged
with a new offense and found guilty in Superior Court. Cases of violation
of probation should be accelerated on the docket. g There ié presumption
of guilt in the finding of the lower court, bpt‘the District Court is
not the final court, and the Superior Cdurt shouid not be influenced by
vwhat happened in the District Court.

The hour of meeting of the whole Commission, set for December 1,
will be advanced from 1:30 P I to 10:00 A I,

Adjourned 10:40 P M,

Respectfully submitted

L
(At [ S g
%

Zdith L, Hary, Secretary

Minutes taken
and transcribed by
¥rs. Hilda i, Jacob.
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€§8u7ég Joliday Inn, sugusta,

Sub-Committee B (Jefiﬁggggééyi
November 17, 1972, av 3:0C P I, Present were Jack H, Simmons,

Hon, Thomas A, Jelahaniy aznd Jom ., Lund. Justice ‘iernick sent a
message that he accepts the draft for this meeting,

Professor Fox explained revisions which had been made in
conformity with decisions of the previous meeting, Pleading has
been facilitated (drawn from the lassacnusetts code) and 'made more
honest,"  Although one interpretation was that this was "bargaining
with the judge," a suggestion was made that this concept could well
bz included in more than the murder section. "Plea bargaining as
writbten did not find complete favor. T was agreed that the court
goes along with the county attorney's recommendation,

The importance of judicial familiariby with all procedures in

a case was siressed, including pre-sentence investigation. It was

recoznizaed that sub-section 3 presented some risk (if the delfendant
confeszes nis gnilt, and the judge doss not accept, the case will go

to trial anyay), and allows too little faith in judges and the

leaving the ultimate decision to the court. The only change is
St when a plea is brought to the judge's attention, the defendant
is told the consequences of his plea, |

ccarples of different courts and varying sentences were recalled,
Under nresont orocedure the defendant is informed of the county

abtorney's rocommencasions, and the option of the judge to over-rule

Jome provle s have arisen when tile attorneys nave



discussed sentences, including the past of the defendant; but when
the pre-sentence investigation shows offenses, if there has been no
couviction, the judge is asked to discount, Speculatibn as to
whether gll felonies should have pre~sentence investigation resulbed
in a decision to leave the section in for now, and because of minimal
support, the question should go before the whole Commission.

Chapter 22, section 2, takes up the felony murder problem.
Should it be treated separately from murder? Nothing in section 2
precludes finding the person who holds the gun guilty of murder, or
of manslaughter if his action is found to be reckless; and accomplice
provisions are inqluded. The penalty for the underlying crime and

for an accomplice is different.

Professor Fox called attention to the model penal code's
specifications of circumstances to justify the death penalty. The
idea of disbtincbion among murders, and non-eligibility for parole, was

nd a wore severe penally for the tyves of murder in the

0y

accepbed,
code's list was endorsed,
The question of putting a name to this type was considered:
= < X
snould it be Mwilful," "aggravated," “marder I,". defined as a
geparate crime, & new offense? Those present favored having
t > i o}
Frofessox Fox "play with labels,!

tate is required to prove beyoud

)]

Sgebion 3, Manslaughter: the

reasonable doubt, with no presumptions; but does not have the burden

.

wnbil the judge decides that a genuine jury issue exists. The burden

- 1y

saould be saoisfied by anybody's ovidence. Thic, however, is to be

left avbiguous unbil follins and Jilbur are settled, Wie can codify
Rollins, subject o change, but are not to codify “preswumption of

, o
malice, ™



The phrase "emotional disturbance! was discussed, it being
explained ﬁhat orovocablon was embraced inlthe vording, and that
diminished responsibility was thereby implied. If the courtv is
satisfied that murder was committed under extreme émotional
disturbance, the jury chould be instructed to find manslaughber.
This section does not cover a situation in which a person fails to
carry out a duty to a helpless or infirm person, thus causing death:
this falls under reckless or negligent homicide.

Chapter 22, section O, Assaul*.» A suggestion was made that
threat by oral communication (by telephone, Tor instance) should be
covered, perhaps in section 8.,  Assaunlt with inﬁent to kill, or
aggravated assauli, raises the problem of proof of céuse of death,
assuming the State feels it could prove a charge of murder, This

has been said by the law court not to be 2 lesser included offense,

i
N

bzcause the essential elements are different,
If hunting accidents come under this section, we could exclude

such accidents. Negligence might be considered civil rather than

criminal, but juries have recognized "criminal negligence." e

could retain "negligent homicide,” but remove 'negligent assault.®

Q

ecision about sub-section 2 to a further meeting of this sub-
committee,
Adjourned 6:20 P M.

fespectfully submitted
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A meeting of the Com“1551on was held December 1 at 10:00 4l

r'it

at the Holiday Inn, Augusta, Present were Jon 4, Lund, Petsr Avery
inderson, Dr, Willard P, Callender, Fernand LaRochelle for Richard S,
Cohen, Hon, Thomas A; Delahanty, Edith L, Hary, Daniel G, Lilley,
Yard E, Murphy, Garrell S, Mullaney, Errol K, Paine, Gerald F, Petruccelli,
Dr. Bernard Saper, Louis Scolnik, Jack H, Simmons and Lewis V, Vafiades,
First on the agenda was the proposal of the Drug Abuse Council to
revise completely the drug laws. It was agreed that revision touching
criminal law only should be our responsibility, and that we should keep
a liajison with the Council as with all groups concerned with revisions
of laws which might relate to criminal law. The question was posed as
to the lack of a broad base on the Council, and whether it might be wiser
for its members to develop educational programs at thié time, rather than
attempting a revision with limited time for a thorough study. Professor
ox pointed out that pressure for a uniform act exists (the proposed
Federal Uniform Controlled Substances Act), but that Massachusetts had

.

required two years to adept the act ﬁg Hassachusetts, and now it is found
%

i

necessary to '"scrap the whole thing.*
Suggestions that were put forward: that a moratorium on laws that

affect our work be reqﬁested of the Legislature; t@at a sub-committee of

our Comnission work with e sub-commitiee of the Coun cil; bthat a member

rould be glad

@]
ot

of the Jrug Abuse Council meet with us ex officio; that =

icht work un, and we conld report to them of our




The Comnission directed Chairman Lund and ir, Scolnik to meet with
the Governor and tell him of our work, discussing with him the possible
conflict and duplicabion; and to communicate with the Drug Abuse Council,
requesting that a submission of their draft of drug laws not be wmade at
this time; explaining to both the Governdr and the Gouncil that we plan
to include drug laws in our work,

Professor Fox brought up the prihting of our report, indicating that
West would probably issue it without charge, We will include in the
distribution legislators, judges, lawyers, and others interested; and it
was decided that two thousand (2,000) copies would be a reasonable number.

Professor Fox spoke of field research, ongoing evaluation in general

terms, and the possibility of having a Criminal Lew Reform Commission

established as a monitoring agency. It would provide factnal research

(=}

|9

into criminal justice as affected by the criminal code and information
vhich our Commission could use, as for instance jury instructions, the
explanation of Federal code enforcement, development of and inbterpretation
Qf'crimingl law and justice.

Such information may be availabi;, depending on what haopens to the
criminal prosecution bill, This will be a criminal data storage facility,
but would be weighted with the prosecubion view, rather thon defense and
Judicial, An independent agerncy would thereford be more desirable.
~ leziclatively established continuing review ageucy would be an oﬁficial

mabchdog, and would silitate against tamsering, or “eut and paste" change.
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Chapter 31, section 1 (sentencing problems) was next examined.
arguments were meny, pro and con, regarding the inclusion of the word
punishment,"  The difficulty of defining the concept of punishment
was emphasized, but some felt thalt punishment as such is a legitinate
end and any restraint (ﬁot only a prison term) constitutes punishment,
so we should use the word, which carriss a reassurance to society.
Several motions endeavoring to encompass varying philososhies regarding
punishment, retribution and deterrent failed of passage, so a motlon to
refer the whole question back to sub-commitiee A passed.

Chapter 31, section 2. There is no alternative provision for
fines for individuals because the body of crimes includes only those
warranting a ﬁriSOn sentence, Everyone agreed that it is desirable to
have some fine provision, whiéh is itself a deterrent, and in some
instances the correct punishment (young offenders, littering). It is
not, as a jail sentence, part of a person's record. Although the
possibility of "eash register justice" was deplored, and we should be
prepared to conderm activity and not license it by fines, we believe

that judges will temper fines to cir®umstances, and we favor providing
. %
fines as an alternative available to the court, It was thereupon
moved and carried that fines (the maxdimum to be established) be made
available as an alternabtive sentence to class C af%d D offenses. It

was also vobed not to ineclude the death penalty as an alternative

o

senteace,



Conditional discharge has not been included, The policing of it
presenss a problem, and probation should be sufficiently flexible,
although some sentiment for limiting the conditions of parole was
expressed,

Professor Fox described the Hinnesoba experiment in working out
restitution between the offender and the individual, by direct
confrontation, This has enormous potential for changing attitudes.
The problens of evidence and proof, of ability to restitute,.were
recognized. A safeguard should be required to limit the probation
officer's imposing undue conditions,

It was voved to acceot Chapter 32, section 3, sub-section 2G
as writbten.

Chapter 32, section 3, was apvroved, with modified wording of I
and clarification of H to express "without permission of Probation -
Department,

Chapter 31, section 3, sub-sectiocn C, class action. Should this

: * '
be taken from the Attorney General or %he county attorney? If class
action is ordered by the court, all information gathered by the State
may in the court's discretion be made available to a private attorney.

g

4 move to leave class action discretionary passed, with a plea to retain
as much flexibility as possible, It was voted that a judge may order
discovery of documents including Grand Jury minutes. Ghapter 31,

secbion 3 was adooted, with the amendments,



Chapter 31, section L. The provisions for re-sentencing éame
under scrutiny, especially regarding the requirements of location and
particulaf Judge, By statute only the sentencing judge can change the
sentence; and after considering the practical and legal aspects, this
section was adopted with the inclusion of "whenever practicable before
the senuencing judge," and the understanding that there would be some
re~-wriving of sub-section 1.

At the invitation of Chairman Lund, i{iss urphy described the
intent of introducing permissive legislation before the 106th Legislature,
to allow indeterminate sentences, with a fixed maximum, at the discretion
of the judge. The Department proposes to submit to the Legislature a
bill permitting up to five (5) years, stipulafing that the prisoner must
be heard no later than after serving 1’ years of the sentence. A request
for professional help for evaluation will be made. Sentencing to the
Department will be asked, rather than to a specific institution, and money
to establish rehabilitative programs, This will increase the potential
for serving institutional offenders, and will serve to expose the judiciary
to the new philosophy, acquaint the Legislature with the direction in which
this Commission is headed, and provide ;xperience to show when we bring in
our bill., Iliss Murphy would also like provision for voluntary extension
of contrél over a child, if agreeable to the child and the instibution in
tinich the child was formerly placed, after the present age limitation, to

benefit the child by cont’'nuing his education and guidance,



Chapter 31, section 5, multiple sentences.

tha
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an offender is sentenced for one or more C and D
effect that the compission of two class
Inconsistent findings were considered, and it was
would apply only to two trials and that somewhere
provision for one trial (assuming the facts to be
victims, one trial before one jury, the defendant
new trial on each offenée).
Sub-section A will be
Sub-section E will be re-worked
Subject to these re-writings,section 5,

Chapter 31, section 6.

evidence? 1 an offender '"makes a clean breast,
to take into
implications were discussed,
court should
ccount, and th
of unaccepbable conauct claimed, In sub—section

1
will be substituted for Ycounty attorney.,"  This
over, pending further consideration.

Chapter 22, section 1,

the maxdmun can be exceeded for any one of nultiple crime

consideration, should the information be used?

It was said that the record of a

Sub-section C provides

crimes, having

C crimes warrants a B penalty.

decided that sub-section Dl
else there would be
inconsistent with two

would be entitled to a

re-written regarding fines,

chapter 31, was accepted,

What action should be taken on inadmissible

1 and the court refuses

Rule 11

f‘

re

ign

siow which factual considerations are being taken into

at the judge must be satisfied that the offender is guilty

1, "prosecuting attorney!

sectlon was then passed

and chapter 34, section 1, were considered

together, Aggravated murder and felony murder received closs abteagtion,
FJelony murder should Ee distinguisned not only for s qt acing purposes
but 2lso for the opprobrium attached to such a deed. Tt was decided to
=li inate from chopbter 22, section 1, sub-section 23, the words "or threat"
2 oo insert the idea of s nﬂwégus violence, the test being th; chaoracLey
2 sne oach, not vhe person, involved; and o change “anoSher person” to

E i Jdso accephed was an expansion of She definition of




aggravated murder to include ény murdér which is committed in the course
of a felony, the offender armed with any dangerous weapon,

A motion was carried to eliminate from sub-section 21 the words
"or by a person confined in a penal instibution under sentence for any
crime, ! it being agreed that sub-section 23 would cover such a situation.

Chapter 3L, section 1, sub-section 34 will have more attention from
Professor Fox, with regard to suggestions of mading the twenty-five years
permissive rather than mandabory, or striking the last part of A.  The
suggestion of reducing the sentences was countered with the statement
that the murder rate has gone up as the sentence has gone down. Successful
rehabilitation for rape and other serious crimes, however, would indicate
that we should be able to rehabilitate for murder.

A aove to change "shall" to “may" in this sub-section was defeated,
The minimum as now written must be set by the judge, but must never
exceed twenty-five years.

Chapter 3k, section 1, was accépted, subject to a clarificavion of
the twenty-five year provision.

Chapter 22, section 1 F was judgeéﬁpossibly vague, and che use of the
word Yheinmous" was questioned, although it is the language of the Model
Penal Code, F will therefore be re-drafuied,

Chapter 3L, sections 2 and 3 were accepved,

The problem of an incorrigible was mensioned, and the observaition

rmade that authority exists for letbing people out, but not ror keeping



Chapter 3li, section L. After a reading of the provisions, it was
decided to defer further discussion until release and classification
are examined,

Chapter 3L, section 5 was accepted, with the agreement that there
be no dead time, credit being given for all time from first being taken
into custody, the prosecubting official to have responsibility for
finding out how much time is to be credited. Sub-section 2 oécasioned
an explanation by Miss Hurphy tﬁat this will give the Deparitment
aubhority for inspecting and evaluating both county jails and lock-ups.
The countylwill continue to pay for the jail, but the Department will
have much more authoriby.

Chapter 3, section 6. Several present believed that safeguards
should be written in to ensure review of claésification, which is
concerned with such directions as prograns of counselling, academic
classroom work, and vocational training, 4 move that classification
decision be subject to review by the Department and sub-committee A,
and that language be drafted to prdvide for such review, was carried.

Section 6, .sub—section 3B was acﬂziepted, with an amendment to provide
for appeal.

A meeting of the whole Commission will be scheduled for December 15,
at 12:00 noon, at the Holiday Inn; and the December 1l meeting of
sub~cormittee C is cancelled,

Adjourned 5:15 P i,

Respectivlly submitied
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The December 1bth‘0\meeting of thé\qgé{%-r@dmm@ég% was held at
Holiday Imn, Augusta, at 12:00 noon., Present were Jon ., Iund,

Peter Avery Anderson, Dr., Willard D, Callender,AJr., Richard S5, Cohen,
Hon, Thomas A, Delahanty, HMrs, Caroline Glassman, Edith L, Hary,

Col, Parker F, Hennessey, Ward E. Murphy, Gerald F, retruccelli,

Louis Scolnik, Jack H, Simmons, Lewis V, Vafiades, Robert E, Wagner, Jr.,
end Hon, Robert B, Williamsonm,

Opeﬁing discussion centered upon the discretion invested in the
Department of Mental Health and Corrections under chapter 3li, section 6,
(Commitments to the Department).

Mention of a televised interview with Judge Spencer, and the recent
meeving of Attorneys General in California focussed attention on the
Califofnia experiment and disenchanument with some of the resulis,

The enlightensd approach was commended, but the need of programs to take
care of the situation was emphasized, it being doubted that HMaine has such
programs., IMiss Murphy pointed out that we have the capacity now except
av the Prison, and thabt we propose to include Thomaston,

The advisability of having furthQE information from a responsible.

-
5

source about experience with this approach was urged, including
~indeterminate éentences, in what states, and with what results. This
could be of interest to legislators also. »

Professor rfox felt that programs would not be develoosed without the

(3

aubhority to use them, and that difficuliies have been created from the

use of administrstive aubhority without regard for the righus of persons

0
ct
o
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in such programs. He said that this i approach taken by the

R es undsr this will be no

fodernl vriminal Code, and that Federal jud



longer sentencing to an institution, but to a program, It was decided
to leave this section as it is for the present, pending further
consideration if further information warrants,

Chapter 3L, section 7, requires persons to be released by the
Department, 1f they are placed by the Departmenﬁ, a designated time
before the expiration of their term, and provides for a period of
supervision determined by the offense and the sentence, the purpose
being mainly to ensure that they are not released 'cold,” that everybody
gets out of prison, but has a period of supervision,

Apprehension ﬁas registered about the mandabtory nature of this
provision; and the length of time stated. The proportions seb are
intended to take care of public safety, erring on the side of length
rather than brevity, 1IMiss Murphy's advice was that the first six
months of parole constituted the most vital period, and that if such
a released person had given no trouble for two years, it was most unlikely
that he would be returned to an institution. A motion to‘reduoe from

five to two years, however, resulted in a tie vote, and section 7 was

Y-

accepbed. %

Chapter 32, section 1, sets forth the éolicy of putting everyone
on probation save for the exceptions in &, B or C, (s« move to change
the word "may®" to "shall® Ffailed of passage.) Thi% would avoid putting
away without good reason a person who really does not reguire custody.

The judge is directed to make a positive finding of 5, B or C to warranv

nce, Hisgivings were expressed, aad some fseling developed that

)
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a convicted narson should serve a sentence, that socicty has a right to



kmow that this will result from a conviciion. A question as to the
necessity of +, B and C was answered by the statement that they are help
given to a judge in focussing his decision, This section was accepted,
with the understanding thuat aggravated rurder will be included.

Chapter 32, section 2, is much the seme as the present law, except
for the period of prébation, and was accepted,

Professor Fox read the modification of chapter 32, section 3,
sub-section 2G. Restitution was re-considered, and the possibility of
including damages., Vandalism is of increasing concern, but the ability
to collect twice (in both criminal and civil actions) should not be made
possible. The concept of damages will be incorporated, and a phrase
will be iunserted suggesting that the judge give attention to the ability
of the offender to pay, not eliminating partial payment. Sub-section 2G
was then accepted.,

Sub-section 2C prompted a question: if it is determined that a person
is mentally i1l and should be kept beyond the length of his sentence, would
he have to be released? The answer was: Yes, but his sentence could be
extended by the court, or the judge could order out-patient treabment,

It was felt that some clarification of.sub-sections 24, 2B and 2C was in
"‘,
order, These to be made, section 3 was accepted,

Chapter 32, section li changes the ability of parole personnel to

arrest, thus preserving their relationsnip with panolees. Instead of
probation officers, the police will arrest. The probabion officer

will report o the court provable cause in violation of probation,

Tha court will then debermine whether oo dismiss or to find a violation,

ch finging will nob necessarily recuirs rsvocabion, - If 1t is decideu

3




to have a hearing, a swmnons can be issued or ﬁhe judge can order arresdt.
The probatbioner is entitled to mnotice of the hearing, counsel, witnesses,
fact-finding.

In sub-section 1, "the court" will be changed to "any court,”
superior or district,

Sub-section li encountered objections, but a move to re-write it
failed of passage. Much discussion followed, Where the alleged
violation is commission of a crime, should the court be permitted to
revoke probation on something less than comviction of the crime?

Tt cannot sentence for the new crime., The solution would seem to be
first revocation, then imposition of whatever the original sentence would
have been, although some feeling developed that the original sentence
snhould be extended, Concern was expressed that two different standards
were being encouraged, It was admitbted that two standards often exist
and that the probation system suffers credibility with the publiec,

When and by what court should bail be set? by the court wnich has
the power to revoke? when the person is charged with the second crime?
or set even if he is not charged with thm crime?  Or should the court

".
wnich i1s to hear revocation proceedings order the person held without
bail?  Even if he is not convicted of thevsecond crime, circumstances
may warrant revocation. There should be a distincti®»n between violation
end the original crime, one of the conditions of parole being to obey the
laws, and the Department having a certain emount of control.

Unless the whole Cosmission refers a ssctlon back to a sub-committee,

b

o sub-committee should not re-consider az item, so section i was placed on

*

naa ©or o future recding.




Felony murder has been excised out

2, section 2, Murder.

sub-section 2 resolves lesser included offenses; and
itlion of murder would be considered murder

of this section;
in sub-scction 3 plea bargaining has been made more honest,
The original draft we thought too broad, so it

The sub-section 1 defin
has been sub-divided, with a deliberate narrowing toward manslaughter
were offered regarding "reckless,"

&

under the present law.,
Turder is a crime of specific intent,

and aggravaved murder.
Various suzgested changes of wordin
"almost certainly resulbt," "knowingly"; and semantic points were debated,

with Professor Fox explaining the degrees of risk implied by the different
Reckless homicide nmey be left

i statement was made that murder is murder, whether intentional,
as manslaughter, with the possibility of a mimimum sentence, the judge
In the case of murder, a

.

words,
knowingly, or premeditated, 'or whatever,!

having no authority to lock up the oiffender,
miniymm sentence would be possible also, but life could be the maxinsmm,

The possibility of something between murder and manslaughter was

and the judge could lock up.
suggested, to cover the non-intentional but knowingly specification,

and such cases as the baptered child Situation,
Flea bargaining as it operates in laine was explained, and discussion
revolved about whether or not %o codify, or provide for a judge to make his

WNotrnine
HOTNINEG

own pre-trial investigation, and the possibility off jeopardizing a fair
will be of record until there
zment on the plea, and the sane statute is to be applied to all

Judicial vieirs on plea bargaining have advanced, and a policy

trial.,
definition was deened unnecessary,

is agree
subscantlve oifenses.

1
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Chapter 22, section li, Hanslaughter. Reckless homicide under the
oresent law would probably be murder. t involves indifference to risk
and disregard of human life., Suo-section 1A will be augmented by a
further definition of "recklessly,"  Sub-section 1B implies diminished
responsibility, and is a modification of common law manslaughter, in wﬁich
there is no requirement that the influence>of extreme emotional disturbance
be adequate. An affirmative defense is hereby provided, dropping down to
nmanslaughter, .

The words '"extreme emotional disturbance!" caused unease, some
opposition developing to the duminished responsibility theory, and a
respect for the tradition of "heat of passion' being registered.

The questioned phraseology is found in the lodel Penal Code, which has
been adopted by a number of states, New Hampsnire has the same language
as our proposed draft. The purpose is to set forth a worthwhile distinction,
for the law to make allowance for persons under extreme emotional disturbance,
This does not preclude a situation in which drugs or alcohol are taken
deliberately, thus inducing the described state, which some regarded as

Y.
dengerous, Perhaps psychiatric help should be required in such cases?

Sub-section B was approved, save for this particular phrase, The
concept of extreme emotional disturbance was accepted, although it does

- %
not cover mental retardation, and clarification was urged. Professor Fox

will work on a definition.



The matter of judicial consultants voting was brought up, and the
original decision was re-affirmed: that our consultants and advisers are
of value in those capacities, but the privilege of vobting is not extended
to themn,

A meeting of the whole Commission is called for Friday, Jamuary 5,
at 12:00 noon, at the Holiday Inn, Augusta,

Adjourned 5:05 P H,

Respectfully submitted

Ca £ FJ&L}

Edith L, Hary, Secretary
Finutes taken and
transcribed by
Hrs, Hilda M, Jacob.
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COMMISSTION TO PREPARM A REVISION OF THE CRIMINAL LAYS

A brief meeting of the Zxecutive Cormittes was held December 15
2t the Holiday Inn, Augusta, with Jon &, land, lrs, Caroline Glassman,
Zdith L, Hery, and Jack H., Simmons pressab,

Professor Fox reported that Robert Glass, legal adviser to the
Boston Police Department, would be available to work as consultaht
on the drug portion of our criminal laws, He is recommended for
this work, and is equipped by training and experience. Office space
is available near Professor Fox, to whom he would be directly
responsible, He would present his work before the whole Commission,
rather than a particular sub-committee.

It was decided to employ Mr, Glass in this capacity, at $20.00C
per hour, plus travel expenses, for up to six months, the total expense

not to exceed $6,000,00.

Respectfully submitted

Catieh [ //“é’ﬁ}’

. Hary, Secretary
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riimites taken and : ®
transcribed by
Hrs, Hildxs M, dJacob,




SUATE LAY LIBRARY

AUGUSTA, MA!NE
COAMISSTON TO PREPARE A°REVISTON OF THE CRININAL LAWS
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The sub-commititee on drugs held its initial meeting January 5
at 9:30 M at the Holiday Imn in Augusta, Present were Louis Scolnik,
fichard o, Cohen, ddward J. Hansen, Jack Simmons and Robert Glass, wio
was introduced as the consvltant retained for work on the drug laws.
lr, Scolnik reported that he and iir, Lund had conferred with
Jovernor Gurtis as directed, to explain this Commission's viewpoint
and work on the criminal aspects of drug law revision, and lr. Lund's
letter to the Drug Council was read.

A general conversation took place, providing kr., Glass with
information on the manner in which our sub-committees and the
Comrnission have so far worked.

Professor Fox stated that meetings of the whole Commission should
be more frequent, and tnat the smallest piece which can be handled as
a whole shbuld be brought before the Commission.

Abtention was accorded the question of whether to confine the work
strictly to criminal law, or to include such details as administrative
violations, in the drug laus, It 1S\cust0ﬂa:y, and probably essential,
to establish penalties for such violations, They are not, strictly
speaking, part of the criminal procedure, bubt are usuallyrdealt with in

. L
the same statutory chapter. The Uniform ict deals in unitary fashion,
also the Federal Controlled Substances act, and the linssachusetts act.

e might write a strictly criminal act, and submit to the Drug Council

suggaescions which can bhs worked into 1



Although the expertise of the Commission is chiefly in the field

of criminal law, it was agreed that we could learn, Expert technical
assistance can be ours: for instance, the State's chief chemist, personael
from the Boards of Pharmacy and Registration of Hedicine, &, Glass said
that Federal advice is free, and that someone would attend a meebing, on
invitation, and make a presentation, if we wish, e must acceﬁt the fact
that our code will be submitted to the Legislature, and they are not excerts
on this subject, but they will decide on the bill.

We don't want pharmacologists to draft the law, but lir, Glass can
interview pharmacists, doctors, hospital persomnel, and others who are
acquainted with the drug situation, to determine what abuses they would
like to see stopped by legislation, and what improvements statutorily
defined,

He stated that the fastest growing drug problem is not heroin, bub
pills ~- really legitvimate drugs inerted to illegal use, Prevenvion
should be our concern, Most drug users need some kind of rehabilitation.
Keeping drugs a felony gives the State a hold for rehabilitation. 1T we
get into this, we must consider permitting or forbidding certain types of

N .
treatment. There has been a levellxing off of heroin, the biggest daager
being barbiturates, Diversion 1s the result of deliberate prescripntion

by doctors.

4

There is no active Federal vnrosscution. It is done by the 2tate.
Maine has had undercover agents opsrabting for some time, and the indicatilons

are that the drug problem exists, but is not as great as the news media

wvould nove us belleve, Harijuena is the chief diug, imporbed from Canada,
Boston, Yistnan, Thers is no organized peddling in tizine, vhougn we are

told th:t bhere are laboraborizs in the sbobe, wibth “chenists? dmported

.. . o .
from Uenada ard oo das oshire.,



Jde-criminaliging or de-penalizing of some marijuana statubes was
d=pated, There is some virtue in considering a civil proceeding, with

N

only a fine penaltly. It is important not to take steps which will
invalidate the whole program, but we should recognize the difficulty of
enforcing a marijuana crimeblaw. It fdsters disrespect for the law to
have one on the books which cannot be enforced, We must also recognize
that ven years from now jurors will include many who have smoked marijuana
as kids, so we should have a realistic venalty. We could meke it illegal
to possess, subject to a substantial fine, but otherwise not criminal,

Wnatever the law, it must have public acceptance, and it may well be
that eventually marijuana will be legalized for sale and use. Some may
not agree that society has the right to establish minimum moral standards,
but a court decision nas said that it has,

The Massachusetts law provideé for a six-month maximun sentence, butb
the orfender is given probation, upon completion of which the record is
expunged, #Presence where” 1éw has been eliminated, except for heroin.

A suggestion was offered to make possession of an ounce or less
non-criminal, but contraband, subject to fine and seizure; over an ounce,

a n_.sdemeanor. Possession with intent was considered. A more discriminating

bia
o
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e
o deal with the facts is to decrsese penalties for straight possession,

ties for possession with intent, Intent can be proved by

P

put increase pen

io]

admission, amount, or equipment, but specific amount should be stated.
% .
It was decided that we would start as we have with other sub-comnittees.

¥r, Glass will analyze the field, bring a draft to the next meeting,

He will notify the




Adjourned ab 12:05 P 1,

rdnutes taken
and transcribed by
Yrs. Hilda I, Jacob.
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Respectfully subnitted

>

adith L, Hary
Secretary of the Commission



COMATSS 10N LO PREPARE A 104V

a0

The January 5 meeting of the whole Commission was held at the
Holiday inn, sugusta, following the meetins of the sub-committee on
diugs. The following were present: Jon 4, Lund, Dr, ¥illard D,
Callender, Jr,, Richard 5, Cohen, Hon., Thomas .i, delahanty, Robert
Glass, lirs, Garoline Glassman, Edith L, Hary, Col. P.rker F, Hennessey,
daniel G, Lilley, Garrell S, kullaney, vard B, lurphy, Gerald F,
Petruccelli, non., Harold J.ARubin, Louis Scolnik, Jack H, ~immons,
Lewis V, Vafiades, Hon, Sidney ¥, Jernick, Hon, Robert B, Williamson.

Chairman Lund invited kr, Scolunik, as chairman of the Drug
Sub-commibtee, to report briefly on the inibtial meebing of that group.
Hr, Iund reported that the questionnaires have been coming in. It
was decided Lo change the meelting place through the season of inclement

oy

weather to the Howard Johnson's near exit § of the Maine furnpike, and

fidss Hary was directed to make arrangements, pending notification of

the next round of meetings.

The advisability of having variqus elements of sociebty represented
in advisory capacity was considered;:@nd the decision seemed to be thay
we could on specified occasions invites persons to the meebings. A sence
of particisation could be generated by h-oving committees representing
differeﬁt grouns (for instance, Prison inmates, Chiefs of Folice) look

at t-e total draft, or comnleteu segments thereofl. ntil sucn points

are reached, our work will go forward more smoothly without involvement



Chapter 22, section 3, Criminal Homicide. This is the felony
murder. Professor Fox explained the proposed Federal statute'dealing
with felony rurder, reckless homicide, extreme indifference to human
life, and said that it is difficult to separate a reckless homicide
which has no indifference to human life, and that murder liability
should not turn on maitters of bad luck. A move to re-draft this
section resulted in a tie vote, and a motion to adopt the section
was carried.

Section L, Manslaughter, The element of risk received close
attention, Professor Fox pointing out that where the circumstances in
sub-secﬁion 2 are not pressnt, the defendant should bear the risk of
responsibility, The provability of protracted litigation resulting

from new phraseology was faced. Hypothetical instances involving

killing a person while fleeing from a crime were considered,

U

uggestions made included: to include extreme mental retardaiion;
to remove the idea of flight, because if risk is an additional risk %o -
human 1life, there siould be an extra penalty; to remove liability for
deaths that result from conduct not connected with a felony. Aan attempt
. e . Y a9 -~
was made to articulate the Commissiomis vhilosophy about felony murder,

) ‘ox asked "Do we wanbt to focus on the crime or the criminal?¥
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and said that we are here dealing with the person who reciklessly
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uman life, that we cannot treabt homicidal conduct the same as
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reciless conduct, This brought the concent of causation into discussion.
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It gpoecrs throush the code without definition, but when the sub-commivtee
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Returning to the problem of death resulting in cases of flight,
some doubt was voiced that the previously accepted section covered all
contingencies. 1Is death from a vehicle operated by one fleeing, having
committed a crime, different from death when there is no crime and no
flight? 2%t what point does flignt become uncomnected with the felony?
Cen we define "immediate! or must we wait for the court to determine?
Tt was suggested that we make an attemot at definition,
A motion to re-draft section 3 to take care of the penalty for
death with relation to special risks in this kind of crime passéd narrowly.
Chapter 22, section 5, Megligent Homicide. Professor Fox read the
pertinent sections of the lMassachusetts code, and said that a reckless
person is aware of the risk, a negligent verson is not, The possibility
of having gross negligence emphasized was brougnht up, also of deleting the
section, but caution was urged regarding deletion until we have definitions.
3ection 5 was thereupon tabled, to be taken up later.
‘Chapter 22, section 6, on Suicide, was approved and accepted. The
mavter of built-in safezunards for institution heads (particularly at the
Prison) is supplied by the phrase "intsnt to cause."

‘ Oy 1
Chapter 22, sections 7 and 8 were considered together, Some thought

ao

that extreme indignity should be spelled out, and thait aggravated assaulb
should be more serious if the oifense were against Sn.officer of the law
or aprison guard who experiences more exoposure thain the ordinary citizen,
fhere was general agreeﬁent thit incrsasing the penalty would not help, and

wnoat the deterrent is actual orosescuiion, Sections 7 and 8 were jointly



Chapter 22, section 9, Criminal Threatening. There will be a
section on extortion,'but this section is designed to preserve
psychological tranquiliity and prevent breach of peace., A possibility
that it could be used to dampen demonstrations or speeches and abridge
the First Amendment was thought to weigh less than the provision for
curbing violence, the collective social need for peace and freedom being
recognized as a basic responsibility of law. If we were to use the word
"serious" (as in the Massachusetts code), we would thereby exclude childish
pranks and jokes.v Section 9 was adopted as written.

Chapter %g; section 1, Conspiracy. Two basic changes have been made:
to limit the objects serving as criminal conspiracy to crimes, and to restrict
to overt acts which must be similar in proximity to the crime. Sub-section 4
provides for coﬁviction of both, but sentencing for only one. Discussion of
Ysubstantial step" led to an overall probing of the idea of conspiracy,
whether such a statute is needed (If we do not punish an individual for
thinking, why should we punish a group for planning?) or would invite abuse,
whether crime plus overt act would be sufficient.

The meeting was assured that at present organized crime is not a big
problem, but because of the possibility of its increase, such a statute would
be an effective tool. The President's\Crime Commission has felt that witness
immunity, electronic surveillance, and a conspiracy statute are essential to
combatting crime. It was at first decided to delegevthe entire section on
criminal conspiracy and direct the drafting of a new section to define more
specifically those crimes which may be reached by cons?iracy, but before final

action, it scemed wise to avail ourselves of counsel from our advisers.
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Agreement was unanimous to give the advisers present the
opportunity to express an opinion,

Justice Williamson preferred the present law, welcomed a

conspiracy law, had no objection to "substantial step® but saw no
need o spell out various crinmes,

Justice VWernick favored a conspiracy statute as a move in the

right direction, liked the present drart, and said that much would
depend on the prosecutors.

Justice Delahanbty has

observed no abuse of the present conspiracy
statute, and would adopt without "substantial step.®

Justice Rubin agreed to the need of a conspiracy law, but would
not require "substantial step."

He ravored the merger of conspiracy
with the actual crime, if, in fact, the crime was committed,

Miss IMurphy regarded conspiracy an important crime, and felt the

law a logical inclusion, and a tool of use in institutions.,
= 3

A move to adopt the section as drafted, with clarification to
include soeech as conduct, carried.

b
A move to

amend section 1, sub-s¥ction li, to incorporate the Federal
language, with

alteration of actual terms (p. 26 Comaitbee Print,
section 1-265,

paragreph A) was defeated.

7
Professor Fox will comramicate with Chairman Lund about the next round
of nme=eiings., The next sub-committee to meet will be the Sentencing.,
Adjourned 5:15 ¢ 1,
Zespaechbinlly submitied
11
(ulg(,h I t- Lidy .
Sdneves thlien and Sriioh Lo oHer J
srangevibec vy Secraetary of the C
oo, Sl L ih, JacoD,
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the January 18 meeting of the whole Commission was held at Howard

Johnson's Ilotor Lodge at exit 8 of the lHaine Turmpike, with the Tollowing

present: rrof, Sanford J, Fox, Chairman Jon 4. Lund, Hon. Robzsrt L, Browne

2

"

Richard o, Uohen, Hon. Thomas £, Delananty, idrs. Caroline Glassmah,
Daniel G, ILilley, FErrol K, Paine, Gerald F, Petruccelli, Louis Scolnik,
Jack H, Simmons, Robert B, Wagner, Jr., Hon, Sidney W, Wernick.

Chapter 21, section 2, Crime of Attempt. There is 1ittle change
from our present statute in this section, which is designed to bring
toce her all at ttempt provisions in the code, Not included is the 1list
of circumsbances which constitute substantial steps, because case-by-case
decisions should be made by our court without the pressure such a list
would exert, This section was approved as drafted.

Section 3. There is presently no Haine statute describing

solicitation, although there are Maine cases involving solicitation of
a felony. It is a rather narrow offense, and would anply only in class &

and B crimes because 1t is inchoate conduct, and our pelicy is not to
B Y

b < 3, . : :
interfere with what people do unless the action constitutes a serious risk,
The sub-commitbee's divided mind as to whether there should be such a crime
ab

all was recalled, and the whole Comiission experienced the same division.
: ¥

It wes felt that this statube would be 2 helpful tool for the police,

because the fTendency Lut 1y has been to change laws to benefit the criminalj

others said it would constituve a draznet, and that we should ensure an

enduring guality by not making the code too spscific. Consoiracy seamnsd
- 4 -
acczotable, but it was suegcesbted tha> solicitation and facilitabion were

URNZCess iy 8tens bf““'O“lu. .



Assertion foilowed that this section could reach a Mafia high
operative, tﬁat perhaps it should include protection for the one who
reports & solicitation attempt, and cover instances of pecuniary gain.
The potential for abuse was explored, most crimes requiring an act, not
just soeech, and the probability that charges under this section would
come from the least reliable persons, v was stated that the danger of
abuse was over-emphasized, unless we have irresponsible and untrained
persons, and that paragraph 2 preserves bullt-in immunities. A question
was raised regarding the practicality of this statute in terms of
charging and prosecuting, but most felt it would be workable, and
Professor Foxtreminded those present that we had considered instructions
for the court, if they seemed desirable,

Sub-section L will be made consistent with sub-section 1.

Chapter 21, section lj, Facilitation., This draft is drawm from
several places, including ﬁhe report of a commitbtee which drafted the

.Federal code, although this is not now in the Federzl code. To make
facilitation a crime was intended to provide a comfoftable tool for the
couits. The section did not meet with general acceptance, and a motion
to eliminate the section carried. ~;

Section 5 will be changed in several ways, including deletion of
sub-section 2B, Affirmative acvs are to be encouraged, 4 mitigating
circumstance, for insvasace, would be reporting %o the police, This
section was accepted, subject vo the re-drafiing.

Chapber 35, Fines. Section 1 reflects the decision not to provide
for fincs for A and B crines, The ezception is that authority exists
for imoosing a pecuniary gain fine on any class of oifense, The market

.
value at the time of senbencing was considered fair. fhe PFederal code

3 a3 o £ <- -~ hr s Ta STy Ty - R s R v o o C?
orovides for a fine of vy s twlce btnc oecunlary gain, = mobion was

t

corricd bhab we svioulabe not only the amount of sscuniory gain, but in

h) 2
1

addition a fine thot doss n9oh excesd double the pecuniarsy gaill.



The wmavter of charter revocation was introduced, No réVOcation
is provided,. The court has the authority to remove wrong-doers, and
charter ravocation should be a separate matter,

Section 2 implements the Supreme Court decision not to put poor
people in jail just because they are poor, The problem of defining
indigency arose. Is it perhaps unconstitubtional to require the judge
to determine the answer before sentencing? The assumption that, given
sufficient time, everybody can pay a fine, did not meet with total
acceptance. Installment payments were considered, and the method of
payment, whether to a probation officer, or clerk of court, Caution
was recormended about a final decision in view of pending cases, so the
chapter on fines was tabled, pending the law court's sveaking on fwo
cases.

Chapter 11, section 1, provides title and date for this éode.
Sub-section 2 takes care of ex post facto, and sub-section 3 carries
the severability clause, This section was accepted.

Section 2 abolishes comron law crimes in Haine, saying that unless
conduct is prohibited by an act of the Legislature, it is not a crime.

™
Offenses in Private and Special Laws'yill be civil, not criminal, if the
penalty is only a fine, This section was accepted.

Section 3 was accepted.

s
The question of juvenile laws is to be settled. I7 they are to

remain, there rust be an amendment, snecifying crime or civil violation,
Cheober 11, sectbion li, stabes the vreswaption of innocence. Sub-
sechion 1 ercludes jurisdiction and wvsnue from &1l reasonaole doubb,

= i

R . 3 I TR )
I digcugsion of the advisaoility of this exclusion resulted 1n a




mnotion to amend by including jurisdiction as an element to be proved
beyond reasonable doubt, which carried. A plea for consistency was

buttressed by the statement that juries could be confused by the judges'!

instruction explaining both jurisdiction beyond reasonable doubt and
venue by oreponderance.  After consideration of present-day mobility,
the necessity of laymen's comprehension and a rational sense of justice,
a motion was carried that the question of jurisdiction and venue be
decided by the court without jury.

Section 5 was adopted.

Section 6. A motion not to allow impeachment by evidence of prior
conviction failed of passage, although it was argued that knowledge of a
record prejudices juries. Faith in the jury was expressed, and giving
discretion to the court seemed to be a middle ground, To %he objection
that this matter is a rule of evidence, which we should not be putting
into a criminal code, it was pointed out that compromises exist throughout
the code, and where a rule of evidence conceptually fits, we should include
it, A motion to table section 6 carried.

Section 7, Territorial Applicability, follows cloéely other codes,
Maine hes jurisdiction in spite of cé%tacts outside the state, an insertion
will be made to express over-ruling of the common law rule in larceny cases
crossing state lines. . Possession of stolen good§ can be dealt with in
general terms here or included in the larceny section, and is subject to

change., Section 7 was accenbed,



Section 8, Statute of Limitations, Line 3 will be amended to include
aggravabed murder., Otherwise, there is virtually no change from the lodel
Penal Code. There is presently no statutory limit on homicide cases,
treason and manslaugnter, A general discussion‘on limitation ensued,
culminating in a motion to make it two years for class C and D crimes, and
six years for class A and B crimes, The motion was carried.

A further motion was made that there be no limitation for not only
murder, but also manslaughter and promoting criminal homicide. The motion
carried. |

A motion to re-consider failed to pass.

The next sub-committee meetings are scheduled as follows:

Sentencing, Thursday, February 1, at 10:00 A M, at Howard
Johnson's, exit 8 Maine Turnpike

Substantive Offenses (Definitions), Thursday, February 15,
at 10:00 & M, at Howard Johnson's, exit 8, Maine Turnpike

General Principles, Thursday, ¥arch 1, at 10:00 i I, at
Holiday Inn, sugusta

Adjourned 2:20 P M,

Respectfully submitted
N
)

Cotih b ﬂd&?/

finutes taken and =dith L. Hagy, Secrevary
transcribed by :
g, Hilde w, Jacob,
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The February 1 meeting of the Sentencing sub-committee was held at
10:00 4 M at Howard Johnson's Motor lLodge, exit 8 Maine Turnpike, with
the following present: Prof, Sanford J, Fox, iirs, Caroline Glassman,

Dr. Willard b, Callender, Jr,, Hon. Harold J, Rubin, Louis Scolnik,
Ward &, Murphy, and Ray Nichols.(

Chapter 36, Release from Institubtions and Community Supervision,

An inquify was made about the feasibllity of combining section 1,
sub-section 3, A and B, which Prof. Fox agreed could be done.

Iiss Murphy spoke on the concepts of parole, and said that the
Parole Board had alwéys acted in accord with the recommendations of the
Skowhegan institution, because of an identifiable program of rehabilitaﬁion.
This statement served to launch a discussion of whether the release
decision should be the responsibility of the institution, or of a state-
wide policy established by the Parole Board.

Anyone outside under supervision should have that supervision by one
agency only, according to é specified, consistent policy. Should the
Parole Board have the ultimate authority, by approving the decisions of
the institution, or by making its owm? What of a person under no
minimum sentenqe, in an institution as a result of classification, who
should be "on the outside® after a month?  Who makes the decision?

These questions led to a consideration of the Parole Board's function
on a wider scale. The group debated having tnhe Board enter into the
classification proceedings, for consistency, on the ground that the same

group should be making all the decisions. The Department, some said,



knows from daily ovservation, the rsadiness Tor release;

3,

ha Parole

o¥

Board does not, If the institution wers to initiate the release
recommendation, what review would the Parole Board make? If the
institution should recommend non-release, would the Parole Board have
authority to over-ride the recommendation?

The possible wisdom of doing away with the Parole Board found some
favor, although no other state hés taken this step. The prisoner would
have recourse to the courts (habeas‘corpus, procedural due process).

If the Parole Board were eliminated, we would have to structure whatever
authority would perform the functions of the Board which would be retained.
Such a group should be responsible to the Department, and an overlap could
result,

Afguments ih‘defense of the Parole Board were offered, Public
interest must not be disregarded. The public looks to someone to be sure
an offender is not released too soon. If we eliminate the Parole Board,
we are leaving the matter of release up‘to the Department, and it will be
decided solely on the philosophy of whatever group is then the Department,
whereas the Parole Board is composed of differing philosophies.,  This would
cast a heavy burden on the Department, On the other hand, it was insisted,
the Department can best assess the individuval and determine a proper program;
~therefore it knows ‘best when a person is ready for release,

Mo objection suriaced against classification by the Department, but a
legal 6bligation to protect the public indicated a necessity to provide

checks and balances at the time the question of release arises.



BE! could specify that any group (for classificabtion or release)
include different elements of society, some representativé of the publiec,
the more important board for public representacion being tﬁe‘classificaiion.
The public in general may not have the expertise which thé Department has,
but although we are concerned with treatment of the individual, which is
‘good, we must also be concerned with public séfety, and representing all
points of view,

It was said that having a representative of the public on the
classification board would be intellectually dishonest, a sop to the public,
and that inasmuch as the Parole Board relies on the Department anyway, the
Department should take the responsibility. The head of the Department
being visible, he can be counted upon to err on the side of safety because
of undesirable publicity,

Because we are seeking to adopt a completely revolutionary policy,
it may be questlonable that the public is ready to trust the Department with
both classification and release, and it could be better to separate these
procedures, An ideal classification board would include a bsychologist,

a security representative (the institutional classification officer), a
vocational-educational person, a medical evaluation person (may be a doctor),
and a social worker, This team would determine a program for the offender.

There might be too much work for one state-wide board, and the idea of
area boards was proposéd. Doubt waé expreséed f——& such composition would
still be viewed as the Department, presenting a particular, professlonal,

non~public point of view.

J
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A further suggestion was to include the dsfense lawyer with the
judge, although 1t was reiterated that the Department acquired more
intimate knowledge of the individual than the judge. This statement
did not meet with entire acceptance, |

The situation was summed up as follows: public interests are
first, reassurance about firm action, disapproval expressed by sentencing;
second, the need of assurance that the individual will not commit further
crimes. Interest in crime prevention must count, but sometimes the two
interests conflict, After the judge's decision has been expressed, we
should leave further decisions in the hands of experts.

Further consideration was accorded the idea of two separate bodies:
one to deal with classification, and one with placement (the public safety
factor), To write into statute the make-up of a classification board
would not permit flexibility, and it might be desirable to change the
make-up from time to time to get the point of view from as many different
segments of socieby as are interested in the probler.

One theory holds that sometimes committing the crime is the answer
to a person's problem, thus obviating the necéssity for rehabilitation.

It becomes a matbter of what risks to take for the bensefit to the
individual, Some workers are advocates of the individual, and some
consider public safety of prime importance. Someone, however, must take
the initial responsibility of saying thé person is ready to return to
society.

It was conceded by some that if public representation were admitted,
the classification stage would be the proper point, Such a representative
could give some insight about community reaction, though it was doubted

that one person could reliably reflect the views of the state at large,

R



and this Wouid be the weakest link, undesirable to put iﬁto the code.
To have an inmate on the board was felt to be inconsistent, although it
was pointed out that inmates were frequently harder on themselves than
anyone else would be,

The sentencing structure was recalled to mind (the judge to use the
upper range of authority in exceptional cases only), and the possibility
of giving the court greater flexibility in ﬁhe matter of minimum sentences.
The public safety element has to be regarded in indeterminate sentences.
The Department does not operate in a vacuum, and daily contact and
observation should guarantee wise judgment of release readiness,

The stsibility of having the judge express his viewpoint,recommending
that the offender not be released before a certain time, wmas countered by
the statement that the judge was no more qualified to assess public safety
issues than the Department., Professional judgment on public safety should
_ be separate from the classification issue, | |

Those favoring the judge's entering into such decisions felt thab he
did recognize public safety problems, and experience equipped him to
recognize certain types of people; and therefore he acguired a working
professionalism in this area, It wouid also provide a safety valve for
the Parole Board.

A motion passed to incorporate in chapter 3k, section li, a sentence
which would permit the sentencing judge to make a recosmendation to the
Department as to classification and term, it being understood that the

reconmendation is not binding upon the Department.
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The exdistence of the Parole Board was temporarily in jeopardy, bub
there was doubt that the Legislature would accent iis elimination, Its
particular functions were examined and explained;~thé possibility of more,
or less, litigation, if an appeal were o o back to the court instead of
to the Parole Board; the constitutionality of its elimination,

An outside independent board, perhaps called é Classification and
- Parole Board, might be better psychologically from an inmate's point of
view, Institutional adjustment is important, and its relationship can be
soured, but structuring something special for inmates was said to be
unnecessary, because they have recourss to the court, and this is better
than appeal to the Department for rehabilitative reasons.

The Parole Board is generally regarded as an agent outside the
Department in the eyes of immates, and tends to give a parolee the benefit
of reasonable doubt. The group which makes a relesase declsion should
hear parole violation cases. If we called it the Release Supervision
Board, it could be concerned with release into the community, and with the
present functions of the Parole Board, An appeal from an institutional
release denial would go to the Department head.

Miss Murphy pointed out that all this may eventually be under an
umbrella, the Department of Human Services, We should then have to
re~-structure,.

The Parole Board could make policy and hear appeals without having
policies spelled out in the statute, bub setting release policy is a
legitimate legislative function and prevents ad hoc lezislation. A broad
genearal ﬁolicy is protection against manipulation -- broad enough to allow
flexibility. A1l agreed that we cannot anticipate what zny Legislature

will do.



An dncrease of gppeals would require additional éersonnel in
Corrections, (tiss Murphy said that Maine's Parcle Board gives more
time to each individual case than any other stateishe knows of.) Any
additional work load rust be provided for in terms of personncl, and
althbugh‘a price tag on the code would diminish its chaﬁces with the
Legislature, it was agreed thab the cost might not produce an increase,
because of different channelling, It was stabed that if we have a
Legislature which will buy the code, it will fund the change, which is
a substanbial departure from the present, Because there are fewer
inmates at Thomaston, fewer apveals will be generated; and there would
nov be so many coming from the county jails, community houses or ‘indham,
s0 some savings might be realized. One way to diminish the burden on the
Department would be for the judge to determine the institution and term.

A& move to approve chapber 36 was carried, stipulation being made to
debate it further in the full Commissioh, and clarification of the implicit
authority of the judge to make recormendation as to classificabtion and term,

Attention was given to thé advisability of making available to a
person the conclusions of his psychological and psychiatric exam. A good
relationship is based on honesty, and if a person is not ready to accept
this evaluation, he is not ready for release, It was recognized, however,
that confidential source is not the same as confidential information, that
irreducible elements of confidentialibty exist, and a psjchiatrist could submit
such informavion on a separate sheet.

In chapter 36, section 6, sub-section 1, we will add that the Board

,.—l.

can issue a warrant if the violater absconds, and upon finding of probable
cause, If a crime is involved, the police can pick him up immediately,

These measures are to guard against flight to avoid a hearing.



In sub-section 3, it is suggested that the provision about "no
furbther proceedings" be expanded by adding 'on this alleged violation,!

Recamnendation was made to provide counsel, with pay, at hearings on
allegéd parole violation. If the violation is imporbant enough to
prosecube, 1% is important enough to have counsel,

Reluctance was apparent to have the Probationvofficér at the court
hearing to terminates probation, The officer can be notified, and he can
communicate with the judge by telephone,

Another meeting of this sub-committee will be arranged before the
whole Commission meets again,

Adjourned 2:40 P M.

Respectfully submitted

{

Minutes taken and Bdith L. Hary, Secretary
transcribed by
flrs, Hilda #, Jacob,



A meeting of the full Commission was held at 10:00 . I, friday,

4 -

farch 16} at the State Office Building in Augusta, with the following
oresent: Professor Sanford J. Fox, Chairman Jon A, Lund, Petar ivery
sndsrson, Richard 3. Cohen, iirs, Caroline D, Glasswan, 5dith L, Har

Col. Parker F, Hennessey, Garrell S, Iullaney, Errol K, Paine,

(]

arald P, Petruccelli, Hon, Harold J, Rubin and Hon Robert B, @ illiamson.
Professor Fox distributed charts which tabulated the status of
chapters 11, 12, 23 and 36, He sugpested noting on these charts future
action, and maberial sent by him between meeﬁings. At each meeting
updatad charts will be available., 4 table‘of contents was distributed,
with idenvifying page numbers. Tois can be used as a guide to make a
seb of material done to date. IMiss Hary has a complete set; and doubts
as to the correét pags to‘keep may be resolved by inguiring of her.
~ny ideas for codes, charts, ebc., nelpful to organizing and koeping

<

track of material in oroser ordsr will bs welcomed by Yrofessor Zox.
Administrative mattsrs were first considered. A revised meebing
scnedule was proposed, with no sub-comiitbee activity; however, an 2¢ hoc
commitbtee could be appointed when necsssary,  Accordingly, tne full
Commis;ion will meebt on a three-week basis Tor The
Anril 27, May 17, at approﬁim ately 1:00 - 5:C00 P i, starting with lunch,

in Augusta. Hotices will be mailed to each member, co:sultant and

adviser, with devails, s

attand meebings, uwho wanted their couients pres:nted, could zvvend bo
the distribution of such couments, vzaring the cxpense In L. .ilduidlly, or

submitting a request for reimbursement with expense accounts.

~
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nat drafts will be completed in fourteen mont

1

It is hoped © hs, and
Professor fox can then begin writing commentary for the Commission.

Professor rfox was authorized to explore available automated data
service for analagous provisions, or identical, or judicial decisioms,
relevant to our new criminal code, including continuous input, and tﬁe
possibility of getting a data bank here.

Chapter 23, Sex Offenses, In section 14 the insertion of the
word "openly'was recommended so that it will read "living openly as man
and wife," this being a defense to certain acts. In cases of alleged
rape, ulie burden of proof is to be on the prosecution, Because "spouse!
is understood as signifying legal marriage, Professor Fox will try Lo
find another word, restricting the definition of "spouse', and adding
that it is an affirmative defense that the victim and defendant are

3

1iving together as man and wife,

[ O
Section 2, Hape. Juries are reluctant to give a rape conviciion

)

where awy ralationship ab all exists between the partles, The problen

Iy

Fa Xy -

of narrowing our definition to a stated length of time {one night? one
vear? how long?) can be taken care of by adopbing the Hassac
language “voluntary social companion,” which is evidence of consent and
would be an element of proof for the State, and certainly reduces the
geriousness of the crime,

alshough the infrequency of rape of a ﬁale dogs not necassitate a

soecific law, the section on abuse of young children could ps

nanipulaced to include this liind of protsciilon.
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bt was felt that the word "immediase®" dnshead of HiLadnsnt! wonld

i

better convey the inherent danger, £% will be made clear that this
irmediacy applies to all three threats in 13-1i. "iny obher human being®
gives labtitude, but it was agreed that this could be a jury question,
The draft of section 2, sub-section 15-1i was therefore accevied,
Sub-section 3 received much discussion, Some believed that all
rape snould be class A, others argued for class B, It was agreed that
rape 1s an aggravated crime, a serious personal indignity, as well as a
deep invasion of privacy. Class A and B sentence provisions were
reviewed, also the Massachusetts phraseology ‘voluntary social companion.®
It was suggested that Professor Fox incorporate the Massachusetts language
and bring the revision before the Comnission,
Chapter 23, Sex Offenses, section 3, Gross Sexual Misconduct.
The Federal terminology "sexual act" has been used, to avoid "unnatural,!
"devious" and "crime against nature.”  Sub-section 14-1i will be re-vorded
%o make il the same as Bape section 2-13-ii, Sub-section 1 was then

L] 4 3 I R SO B - T t.rle
accepted. Sub-section 2A will be adusted to conform to

3 i 7 sis was deleted, ang
Massachusetts language, In sub-section 24, hypnosls was 5

C s _ . efined as
also inducement by misrepresentatimin 23. "Threat! was defined as

: " 1
non-serious bodily rarm ("slapping around.").

Sub-section 2C was acceoted, aft:r a brief discussion. Ihis tries bto
provect those individuals who cannot aspraise their actulons. Sub-secbion 2D
was accepted. Sub-section 28 wiil be revised bo include the probationer-

probabion officer relationshio.

The assertion that sentences are oo long to be rehabilitative directed
fe ] .

attention to the penalty provisions, It wsas shotea thot we are lowering
barriers which have been quite high if we consider making any of these
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crimes class v, Lt ras, novever, vobsd to assisn sub-section Za, 20 and 20 to

class B, and 25 and 29 to class G,

Section i, Sexual #buse of kinors. attention focused on tne age
differential, 7 Society h:s re- scruCu red our whole approach to the age
element; therefore relationship, not age, should be considered, ‘e have
legislation which says that an eighteen-ysar-old is an adult.) It wvas
decided to modify section 3, sub-section 1B by raising "iL" to M3," and
adding "unless the defendant is himself over 15.% 1 new section will be
added providing that the Ywictim is 1L to 18, and the offender is at least
four years older." This part will be re-drafted and re-submitted to the
Comprission,

Shapter 23, section 5, Unlawinl Sexual Coﬁtact. Refersnce was made
to the definitions in section 1D, and i% was requested that tintimate partsh
be specified as "genitals, breasts, butbocks, ear lobes." It was vated to
eliminate sub-section 1D of section 3, Sub-section I will be made o
conform with other clorifications.

Cazoster 36, section 1, Persons Elizible for Release: Uribaria,

0
o
£
2
c
&
o)
o
E
&
¥

Helavively winor modificavions were directed oy the sub-
determination shall be made ab the end of vhe first year and ammuslly

thereafter, Sub-sections 1 and 2 concern discretionary release, excast for

mirder. The sub-coridittee meeting wos recapitulated. it this neeting 1t
was felt thab the matter should coae before the whole Comilssion, — Inasztmueh

as a small number was opresent IMarch 10, it was suggestved thab thils chapter

be placed early on the agenda for the next full Commission meeting.

Chapter 11, section 9, Plea llegotiziin
this to the ©.J.C. to see if they wish to accept it as an appropriate

subject for role-making by them,



Chapter 12, Criminal Liability. Section 1, Basis for Liability,
was unanimously accepted as drafted,

Section 2, Ignorance and iistake, - Sub-section 14,  The word
"negates" will be replaced by '"raises a reasonable doubt concerning,™
To sub-section LB-l will be added "This sub-section does not impose any
duty to make any such official interpretation.!

Section 2 was accepted as amended.,

Section 3 raised questions about the juvenile court, but it is not
in our province to make the determination., In sub-section 1, after the
word "seventeen" will be inserted "at the time of such proceedings.?

Section l} will be considered later.

Section 5 was approved with the change of 'negated! in sub-section 1
to "raises a reasonable doubt," and re-writing sub-section 3 to preclude

consent to any iight betieen the individuals,

N

Section 6, Causation. Wnless ovhsrmrise provided, when causing a

|-

result is an elenent of a crime" will be placed at the beginning. his
gection was then accepted.

Section 7, intoxication. The first sentence of sub-section 1 will
be revised to read "It is a defense that when a defendant engages in
conduct which would obherwise constitute an offense, there is evidence of
intoxication which is such as to create a reasonable doubt concerming an
elznent of the crime,!

The definition of intoxication was not generally acceptable,

bstanbizl impairment of physical ca: d, but the

scrbiculer crime charged woild enter into the pichture, and whether or not

&2



the judge thinks it should go to the Jury.
Time did not permit a thorough determination of this point.

Adjourned L:25 P #,

Respectfully submitted

BEdith L, Hary, Secretary-Treasurer

Minutes taken and
transcribed _by
¥Mrs. Hilda i, Jacob.



COMMISSION To PREPARE APYGHSTON MAINER crimInaL Laws
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The full Commission met on April 13 at 1:00 P M in the
State Office Building, Augusta, with the following present:
Professor Sanford J. Fox, Chairman Jon A, Lund, Richard S. Cohen,
Edith L. Hary, Garrell S. Mullaney, Hon. Harold J. Rubin,
Louis Scolnik, Jack H. Simmons, Lewis V. Vafiades, Robert E. Wagner,
Jr., Hon. Sidney W. Wernick, and Hon. Robert B. Williamson.
Professor Fox said that the complete draft of the drug
material will come before the Drug Sub-committee some time this
month, and should be reviewed and approved expeditiously.
He recommended that the sub-committee avail itself of the
advice of a pharmacologist.
Chapter 24, Kidnapping. The four sections are arranged
in descending order of seriousness. Interference with the

custody of a child differs from incompetents. The law 1is

weighted toward non-interference.

Section 1, Aggravated Kidnapping. The alternatives are
not numerous, if we don't use degrees. Aggravated is the more
0
serious. Six states of mind axe defined in sub-section 1, and

baéic conduct is defined in sub-section <.

In sub-section 4, "prior to trial” instead of "prior to
arrest" acts as an inducement to the kidngpper, and "serious
bodily injury" can cover black and blue bruises, burns, injuries

suffered when being forced into a car.



Sub-section 2 could conceivably cause a police officer,
in cases of false arrest, to be regarded as a kidnapper.
Alternative wording will be sought to avoid this possibility.
"Without his consent" will be expanded to read "knowing that
he does not have his consent.” In sub-section 2A, it will
read "his residencé or place of business," and wording will
be added to cover schools.

Section 2 will include a definition of knowledge. In cases
of hi-jacking, giving information should be mitigation. Persons
may not trust an officer, but they understand the law, if it is
shown to them.

The assigning of kidnapping to class C crime was thoroughly
discussed. ’ Aggravated kidnapping seemed to warrant class A, but
opinions differed about kidnapping (unaggravated). If the
victim is released alive, with no injury, some argued for class B.
A suggestion was put forward to leave éll kidnapping a class A
crime and leave it to the discretion of the judge, but our
philosophy is to let the Legislature agree that some crimes are
more serious than others. 'z

If the victim is returned between the time of indictment
and trial, should the indictment be changed? = (The indictment
should, however, State the facts.) AnotRer suggestion was to
reduce the penalty if the victim were released, without injury.

#e cannot, however, change the sentencing categories without

defining a new offense,.



A general discussion followed ébout crimes and penalties,
after which it was agreed that sub-section 4 would be re-written
and that exercise of legislation re sentencing would be provided
in the General Provisions.

The parentfchild relationship was explored in the kidnapping
context. Sentiment increased to collapse sections 1 and 2 into
one offense, with an exception being made to cover a parent's
taking his child. An alternative to combining would be to leave
the chapter as it is, with different sentencing provisions.

A move to make section 2 part of section 1, and abolish
section 3, but add to section 1 "except the case of a minor
kidnapped by his parent," was carried.

Criticism of setting the age of the cnild at sixteen was
raised. Although it was made analogous to rape, it seems too
high for this purpose, and a move to reduce sixteen to fourteen
was accepted.

A motion to make it a crime of criminal restraint for a

parent to take his own child from custody and across the border
N,

of the state was carried. »

Section 3, sub-section 1B will be modified in accordance.
Restraint was discussed again, in se%tion 1, sub-section 2,
and section 3, sub-section 2. It should‘not be limited by
time -- even five minutes could be significant. Restraint

might be made a civil offense; it could be assault or aggravated

assault. A move to delete section 3, sub-section 1A, was defeated.

3



The difficulty of defining competency was recognized.
The judicially-declared, with a guardian appointed, is one
kind; but there are different kinds of competency. No
distinction is to be made between a parent's taking a
competent or an incompetent child.

Chapter 36, Release from Institutions and Community
Supervision. The Sentencing Sub-committee decided to refer
this subject to the full Commission to decide whether to retain
the Parole Board or allocate the responsibility to the Department
of Mental Health and Corrections.

Retaining the Parold Board would provide some check, and
the possibility of correction, but would require the Board to
have continuiﬁg knowledge, and there was some feeling that persons
serving on the Board are insufficiently trained.

Warden Mullaney described the work of tHe Vermont Parole
Board. It holds frequent meetings, and there is more access
to the members. In Maine the Board sees a man six months prior
to the expiration of the minimum sentence, when he is eligible
for release, and can release him 5% grant a work release, The
warden also can put a man out on work release. The Prison inmates
would prefer a Parole Board to the Department.

It was voted to accept chapter 36, section 1.

Section 4, sub-section 1-I. It was suggested that this
stipulation was unnecessary, providing leverage for probation
officers; but the natural environment and previous associates
of an offender make it difficult to enforce. The Parole Board

snould work at correcting these associations.



In section 6, a provision has been included, forbidding
waiver of the preliminary hearing.

In section 7, sub-section 1, provision will be inserted
that the Board may issue a warrant for the person on release,
~and if such warraht cannét be served immediately, the 30-day
period will begin when the warrant is served.

State funding of counsel in parole hearings would be
desirable (perhaps administered by the Supreme Judicial Court),
but may not now be constitutional. The public might think
other fields more in need of counsel.‘ Lawyers should be
available elsewhere -- for instance, in divorce cases, where
Pine Tree is available for the wife, but the incarcerated man
has only the service of the Prison classification officer.

Considering the Parole Board expansion, the responsibilities
of the Department of Mental Health and Corrections, and pay for
attorneys to represent applicants for preliminary hearing on
violation, an appropriation bill will be necessary for this code.

A move to delete the prov%§ion relating to court-appointed
counsel in sub-sections 1 and Z‘Of section 7 was carried. We
are advised to leave this out at this stage, in anticipation
of the Supreme Court's speaking, and it was decided to keep
silence.about counsel, |

A move to accept chapter 36 as amended passed.

The April 26 méeting will discuss the chapter on fines.

Adjourned 5:10 P M,

Respectfully submitted
I

)
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liinutes taken and ‘
transcribed by £dith L. Hary, Secretary
Frs., Hilda M. Jacob



AUGUSTA MAlNE
COMMISSION TO PREPARE 4 REVISICH CF THE CF

The Drug Sub-committee met April 25 at 9:30 A 1M at the fugusta Civic
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vith the following present: Robert Glass, Chairman Louis Scolnik,
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s Jdack H., Sirmons, and

Mr. Glass' introductory remarks pointed out the patchwork quality of
existing Maine drug laws, which do not describe Just what is criminal,

Yle assume there will be permissive sections for doctors, pharmacists, etc.
Unlawful is therefore defined. If the criminal revision including drug
laws (Title 17) vasses before the administrative laws (Title 22), the status
gquo can be preserved by saying '"shall not apply toee..."

The possibility of coordinating our work with that of the other drug
comittee was considered briefly, but the decision held to avoid the civil
aspect, and let the other group regulate its own statutes, If it is a
crime, it will be in Title 17; if it is not, it will not be in Title 17.
Administrative matters vill be incorporated by reference, and if the other
drug cormittee does nothing, we can go through Title 22 and re-write where
necessary.

The right of privacy was consideged. Should we regard the possession

3
and use of drugs a constitutional right of privecy, in which case we would

conirol and regulate as we do liguor, instead of prohibiting. It would

follow that the direct adverse consecuences for o é ers would be the basis for

e lawvr, Ouality could be controllad, ard drugs cowld be made gvailanle
tc *those urdsr 18 only on prescription,

Philosconically, people should perizrs be allowed to kill

I
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The majority felt that hard drugs are socially destructive, and opposed
the legalization of any drug except marijuana, If penalties are not too
heavy, resulting in disrespect for the law, and hosﬁility, illegality is itself
a deterrent.

Offering the Legislature the opportunity of being a pioneer in this
matter was attractive, but it wass stated that the entire code could thus be
jeopardigzed. A minbrity report can be presented to the full Commission on
the civillliberty points.

Difference in types of dosage and methods of uéing wiere discussed, and
physical symptons of withdrawal. Pure and counterfeit drugs merited close
attention. Selling counterfeit should be a more serious offense, and
trafficking in two substances should give the judge the ability to sentence
for two crimes. Selling one drug, believing it to be another, should be
a greater offense. A definition of counterfeit is necessary; otherwise, we
would have to use larceny by false pretenses.

Chapter 41, section 411, sub-section 3B: Insert "licensed" hefore
"medical practitioner.'"  Sub-section 5A: Omit "Homeopathic Pharmacopoeia of
the United States.!" Ve will tentatively omit definition of drugs.

Sub—sectién 6 brought a discussion of hashish and other derivatives of
mari juana. The constitutionality of presumption in sub-section B was
questioned because of hashish analysis, and Mr. Glass wili cheqk into this,
in view of the possibility of our legelizing marijuana and derivatives such
as hashish and THC ("The One'). Hashish can be dealt with by its percentage
of THC. All merijuana has some THC, but we will class hashish as marijuana.

Suo~section 98 will be removed. Manufacturing is‘trafficking, but

re-packaging is not in and of itself trafficking.



Sub-section 10A is from the Federal law. faine law 1s contradictory.
This provision and also sub-section 11 were accentable.

Sub-section 12, The definition of oplate is taken from Massachusetts
law, and includes synthetics such as demerol and methadone. A discussion of
the phrase "similar to mofphine” restulted in an examination of the convertible
sustances on the Federal list (Federal Register April 24, 1971). It was agreed
that these should be listed, and that Mr. Glass would obtain copies of the
President's drug committee recommendations for each member of our sub-committee.

Sub-section 15: The Board of Pharmacy will be authorized to add substances
to Schedule Z as it determines.

Sub-section 21: We will reconsider whether to limit analyses to the
State laboratory, or to include others under court order.

Undercover agents-should be included in sub-section 22.

Sub-section 23: Vle are one of the few states not having "possession with
intent." Possession perialties will probably be substantially reduced, so the
intent provision would be advisable. Once the government proves trafficking, a
partial defense conld show that nothing was received in exchange, C will be
re-written to shoy different levels: pqésession, furnishing without consideration,

3
and trafficking for pecuniary gain. D will be eliminated.

Section 412: We will exclude from all schedules any non-prescription
drug legaliy s0ld and unaltered as to form, 1ega11y svailable in the State

Mr, HEricson was asked to review the lists of drugs and to notify
end make recommandations,

“c net hove o follow Pederel licstirn: cirictly, becsuse Fedorzl schedules

ntend t
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Section L23, A suggestion was made, applicable to Schedule W, that
in sub-section 1 we lower thé age of the child from 18 to 16, the seller to
be over 21. Sub-section 2 should provide for a bifurcated trizl in the case
of a multiple offender for drugs on Schedules W, X and Y.

Cémmen£ary on the reéf of the m;£erial (exéept for tﬁe Scheduies) will
be sent to the sub-committee members. )

YWe will have the next (possibly final) meeting of this sub-committee
June 15 at 9:30 A M, and Robert Campbell of the Board of Pharmacists will
be invited to attend.

A copy of the book Licit and illicit drugs will be acquired for

each member of the sub-committee and for Mr, Ericson.

Adjourned 3:30 P .M.

Respectfully submitted

¢t L1
Tinutes teken and Edith L. Hary, Secretary

transcribed by
Yrs., Hilde M. Jacob.
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AUGUS!A MAINE
COrFISSICN TO PREPARE A REVISION CF ”HE CRIMINAL LAVS

?
a1
A meeting of the whole Commission was held April 26 at 1:00 P M

18]
ct

he Augusta Civic Center. The following were present: Professor
Sanford J; Fox, Chairman Jon A. Lund, Peter Avery Anderson,

Dr, ¥Willard D. Callendér, Jr., Mrs, Caroline Glassman, Edith L. Hary,
Col. Parker F. Hennessey, Daniel G. Lilley, Garrell 5. lullaney,

Gerald F. Petruccelli, Louis Scolnik, Jack H. Simmons, Lewis V, Vafiades,
Robert E. Wagner, Jr., and Hon. Robert B, ¥Williamson,

A brief report on the Drug Sub-committee meeting was heard.

Time and length of future meetings received attention, and the decision
was for starting with a 12:30 lunch, meeting at 1:00 P M, a dinner break
at 5:30, followed by a short evening session. This schedule will apply
to the May 17 meeting.

Chanter 35, Fines, It wos voted tc establish the fine ét wrice the
amount of any pecuniary gain derived, and the value of the property shall
be established as at the time of taking. The amounts in section 1 were
approved.,

Seécticn 2 highlighted the probl&i of determining the ability of

the verson to pzy a. fine. The provision is that he may not be sent to the

Derartment of Vental Health and Corrections because of imability to pay.

. . . T . . .
Tne court has discretion as to when to use a fine, and it is possible to
combine it +rith another zentence. Mo fins doees not mean no punishment,

Wit it wes stated that probation would be the equivalent of sentencing to

3 . - o - ~ BN Ry RS R 1 Sy QoA
2 orizirs them only as = condition of prowztion, or reducing in cases
Lol - 13
E IR R Py SRS S y . -~ - a siemer L+
o” inabili‘s Lo pay, althogh cure argusd thut there is alwnys a way to pay
- I R U S R A [ . A
HAR S Frralls voted Lo d2lzie sub-zeciions 7 oand 3 of section 2 a to



Chapter 35, section 3. Sub-section 3 was deleted. (‘A}ggjments
were advanced for a record, buf the Districi Courts have no stenographers,
and it may be that the defendant does not even appear. Sub-szections 1 and
2 were accepted; and sub-section 4, no longer being needed, w:s eliminated,
Sub-section 5 was deleted, as being outside our authority.

Section 4. "Or person' in line 3 of sub-section 1 will be deleted.
If the fine is a condition of probation, vayment will be to the probation
officer; otherwise, to the clerk. Installment is anot ther alternative.
The clerk should send a form notice to the defaulter. This sub-section
was approved, subject to giving credit for dead time.

In sub-section 2, a period will be vlaced after the word "Depzariment"
and the rest of the sentence deleted. Sub-sections 2 and 3 were approved.

Section 5 was aécepted, with an amzndment which will crovide for a

1

he sentence when they have been

r

refund of the fine and a revocation of
erroneously imposed.

Chapter 32, section 4, Probation Revocation. The question of revocation
upon only the charge of a second crime occasioned ruch discussion. Some felt
that we should specify revocation only h N convwct1on proved by a
oreponderance of evidence, and that revé% on proceedln"s should have a
reporter. Others pointed out that a man once convicted and put on probaticn

wrs already teinted by the verdict, and that society is profected by probation

relations from the person who has

eyt " o -y 3 -t 3
society; alsce, that he has a hearin;

L wotion that the accusation of comrrission of anotner crims cannot be
i as bogls for revocation until the noiter cose to trisd ooand
cendered, d to pess, Lometion thnt 2l e
Tinge aocuzation of o7 o crime hive o recortor feiled ©
oolE, maziioe of a tie vole, Lometion thnt 2l prohaiion viod




Chapter 23, Sex Offenses. Section 4 has been re-written. The age
Zisparity engaged dimmediate attention, znd it was decided that in section
L,z four-year disparity would be clearer than specified ages, this being
cniefly a ﬁatter of imposition and consent. A move to lower "18th birthday"
to "16th birthday" in sub-section 1B passed. These paragraphs will be
revised to conform.

Section 1, sub-section 1D, prompted an extensive consideration of Just
what constitutes erogenous zones, and after several attempts to revise, it
vizs voted to eliminate "buttocks, or female breast," and terminate the
sub-section with the words "sexual act." A re-consideration move failed.

A possible_ambiguity in section 1, sub-section 2B, will be clarified.

Section 2, sub-section 3, it was charged, presented word problems,

I7 Mas man and wife!" means 'mot lawfully married," we should say so.

a continuing sexual relationship exists, we should say so.
Section 5, sub-section 1C, will be revised to provide for a three-
wezr bridge at any level.

Section 2 will be revised to read "unlawful sexual conduct.!

Adjourned 5:20 P M. 5;

Respectfuily subritted

vy A
Edith L, Hary, oegg;tary
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COMMISSION TO PREPARE A REVISION OF THE CRIMINAL LAWS

A meeting of the Commission was held May 17, 1973, at the
Augusta Civic Center. Luncheon was served at 12:30 and the meeting
was called to order at 1:15. The following were present: Chairman
Jon A. Lund, Professor Sanford J. Fox, Jack H. Simmons, Daniel G.
Lilley, Garrell S. Mullaney, Peter Avery Anderson, Mrs. Carqline
Glassman, Gerald F. Petruccelli, Louls Scolnik, Richard S. Cohen
and The Honorable Robert B. Williamson.

A 5rief discussion was held regarding meetings during the
summer months. It was decided to skip a meeting in July and get to-
gether in late August or early September. Professor Fox needs this
extra time for redrafting and assémbling material which will be dis-
tributed to the Commission during the summer to read and digest before
the early fall meeting. ~

A

The next meeting will be scheduled for June 18 at the
Augusta Civic Center. It will follow the same schedule as the May
meeting: 12:30 luncheon; meeting beginning?at 1:00, continuing until
5:30 when a buffet dinner will be served followed by a brief evening
session.

Since an‘Advisory Commitise on Rules of Evidence has bheen
established, some matters for cconsideration now beéore the Commission

will be delayed until as late as oossible and the Commission may with-
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draw from other matters in favor of the new Advisory Committee.

Chapter 25 Theft Section 1. Consolidation. A lengthy

discussion on "receiving" preceded a favorable vote to accept Section
1 as drafted.

Section 2. Definitions. There were many areas of debate

in sub-section 1 pertaining to "property" including some grammar and
punctuation questions. Professor Fox has agreed to redraft parts of
this section and a motion made to accept sub-sections 1, 2, 3 and 4
as amended carried unanimously.

After a discussion concerning "constituting evidence of
debt"” in sub-section 5-B, and a redfaft, it was voted to accept sub-
section 5, A through F.

Section 3. Theft by Unauthorized Taking or Transfer. It

was voted to accept this section_as drafted,
Section 4. Theft by Deception. After some discussion and
an agreement to some minor amendﬁénts, Section 4 was accepted.
Section 5. Theft by Extortion, was accepted as drafted.

Section 6. Theft of Lost, Mislaid, or Mistakenly Delivered

¥

Property, was accepted as drafted.

Section 7. Theft

5

Services, was accepted as drafted.

Section 8. Theft by Misapplication of Property, was accepted

with an amendment to cover the "third party”

L]

Section 9. Receiving Stolen Property. A motion to delete

the phrase "or believing that it has probably been stolen," was dea-
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feated. Another motion to delete the word "probably" was also
defeated. It was finally voted to accept Section 9, sub-section 1
as written.
It was voted to delete Section 9, sub-section 2.
Section 9, sub-section 3, was amended so that the phrase
"tdealer' means a person in the business of buying or selling goods"

was deleted. It was then voted to accept Section 9 as amended.

It was voted to adopt Section 10. Unauthorized Use of

Property as written.

Section 11, Classification of Theft Offenses. It was

agreed to amend the class C crime (sub-section 3-A) to read "five"
hundred rather than "one" hundred as drafted. A typographic error
in sub-section 4 was changed to reflect class D rather than C. A
motion to accept Section 11 as amended was carried.

Meeting adjourned at 7:20 p.m.
N
A

Respectfully submitted,

% e ]
it ﬁ'fﬂ%ﬂAQ{ ,
. Edith L. Haryﬂ Secretary
Minutes taken and
transcribed by
Mrs. Mary C. Johnsomn.
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The Comaission met atlgﬁgsﬂugus enter, June 18, at
12:30 Plﬁ. Present were: Professor Sanford J. Fox, Chairmen Jon =, Lund,
Dr. WHllard 9, Callender, Jr., Richard 3, Cohen, lirs, Caroline Glassman,
2dith L, Hery, Garrell S, Mullaney, Gerald f, fetruccelli, Hon, Hurold J.
Rubin, Jack H, Simmons, Lewis V. Vafiades, and Hon, Robert B, -illiamson,

The next meeting was set for Yednesday, August 1, at 12:30 (lunch).

Chapter 26, Burglary. The cormon law requirement about breaking

has been omitted as inconsequential, Entering or remaining, the oumer
being on the premises, is important,

The question of intent to invade privacy, as in the unauthorized
copying of papers, was raised, The initial reactioh was negative, unless
the papers coﬁtain a trade secret. Fxamples of unauthorized examination
were considered, and whether criminal trespass would cover the situation,
or whether it would be a civil matter, A sugpestion was offered thav we
broaden the definition of burglary to include some unlawful act such as
violation of privacy, or define more actions as crimes.

The discussion proceeded to the relative seriousness of breaking into

‘
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a dwelling house or an office buildingz 1t was generally agreed that the

g er seriousness lay in bresking into a dwelling place, and the point

grea

o

was made that a dayltime invader was usually the nore dangerous,
presumably veing armed and prenared to risk confrorftation, A dwelling

house break, or a brsak by an armed person, could be labelled aggravated

burglary, thus increasing the penally. 4 plea was made to place “just
broaliing snd enlering? on the statubes. e vyord "surrentiviousliy! mizhy
cuclify vie oremises, and i used in the model penal code,

L3




Section 1. "Person or property! distinguishes between burglary
and aggravated burglary. New sub-sections will further emphasize
the dwelling house, and heighten the offense if the crime contemplated
is against the person.,

It was decided to combine section 2 with seciion 1 under the title
Purglary, eliminating’the word "Aggravated" in the title. In addition

L

to dwelling place, the other places enumerzted in section 2, sub-

section 1, will be inclucded in section 1, sub-section 1. Direlling

1

slace will therefore become a factor in aggravated burglary.

T 53

A move to make breaking into a dwelling place where someone is present
more serious (aggravated) than when no one is present failed of acceptance.
Burglary will be a class C, with a firearm a class A, and other burglaries
class B crimes, although all classifications are to be regarded as tentative,
veading final review of such assignments,

Sub~-section 5 brought a discussion of multiple charges, the possibility

of double Jjeopardy, and the wisdom of trying for only the more serious -
crime charged, v was saild that the jury should have the choice,

Plea bargaining received attentio and the possibilivy of having a

T,
. . : N . .
survey, to provide us with a2 factual Wasis on which to make our policy.

Professor Fox has conferred with a research assistant, and he was
authorized to follow up the proposal, if the work could be made available

¥
in six months,

o)

Chairman Lund renorted thabt the L.Z~« hsd reczived the Drug sbuse
Council's oronosal, which seemed to be a duplication of our efforvs,

and that 2 secound drart had besen subrdzhed,



Chapter 206, section 3, Criminsl Trespass, deals with the least

~

serious of our criminal oiffenses.  Provision will be written in to

allow for Greabt Pond access., In sub-section 1 B, the word "lawmful®

111l be inserted before the word "order,V A move to eliminate

suo-section 1 C as being a traffic violation, properly in the motor

vehicle law, carried,

Sub-sectbion 3 will be class C, except when entering a dwelling

place without license or privilege.

Sub-section )i met with divided opinions, and its deletion was voted.

Chaoter 12, section 8, Criminal Liability for Conduct of Another;

Accomplices, The wording in sub-sectilon 1 will be revised to mean
explicitly the offense which is committed. The words 'his owm conduct"
and "or both" will be eliminated,

Sub-section ki will be re-drafted, and sub-secbions 5 and 6 B will

be clarified,

Sub-section 6 G brought a dieussion of abandomment as a defense, and

what exact tyoe of abandonment, or notice to authorities, should be
required, 4 motion was carried to aﬁ@nd to incorporate the stabement
that complicity be extended to things reasonably foreseeable as well as

those subject to agreement, also that in essence abandonment be a defense

« o 1

there is actual abandonment prior to the comnishion of the act and the

B

e

actors are notified of the abandoament, and he removes himself from the

scane of action,



Sub-section 7 brought consideration of admitting a previous
acquittal as evidence, but a move to eliminate "or has been acquitted*
and place a period after "conviction! failed.

Adjourned 5:30 P i,

Respectfully submitted

C[;L’Jfﬁ f L/(u;j,

e Secretary of Commission
Minutes taken ~

and transcribed by
¥Mrs, Hilda ¥. Jacob
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The August 1 meeting of the Commissionwas held at the wugusta Civie
Center, beginaing with 12:30 lunch. Present were: Chairman Jon A, Lund,
Richard S, Cohen, &dith L, Hary, Gerold 2, retruccelli, Dr. Sernar:d Saper,
Lewis V. Vafiades, William 5, McClaren {(Cnief of Police, Portland), and
Professor Sanford J, Fox,

Chapter 11, Section 9, rultinle Convictions. Incorsistencies were

pointed out and previous discussions recalled as being concerned with
mmlbiple charges, not rwliiple convictions, It was felt that the
discretion of the prosecutor should not be limited by this kind of
provision. The general lawy now provides for no restriction, This
beirg considered desirable, it was voted to delete section 9.

Section 10 helps to‘focus attention on cqnscious states of mind,
and will be referred to for jury instructions. Case law and statutes
are not clear. It is hot uncormon for the state of mind to determine
the seriousness of the crime. Hotivation relevancy was explored, and
the difficulty of determining with assurance just what is in a person's
mind, Some re-drafting for the sake of clarification was advised, so
syrith the understanding that "intentionglly" and "“knowingly" would be

N
more precisely worded, Section 10, 1 snd 2, were adopbed.

e

Sub-section 3, 4, B, C and D, were accepted, with a vove to

re-consider later, when nmore Commission members, especially judges,

-7ith action.




Section 11;'Requireﬁéﬁt of Culpable lMental States., This interprets

y
.le presence and impact of mental states, with overall application. The

final sentence of sub-section 1 will be clarified. The entire section 11

was adooted.

The matter of inconsistency about mitigation in the section on sexual
contact was raised, and a request to discuss this subject at a later session,

The remaining material, intended for review, was postponed for a later
neeting when more members are present,

The next meeting is scheduled for September 13, beginning with 12:30A
lunch, At this meeting, the fall and winter dates will be seb, and the |
convenience of various days, times and places will be deterﬁined.

Professor Fox recormended having more frequent meetings in the coming .
montns,

Adjourned 3:25 P M,

despectfully submitted

<L _
C il £ 4dan.,
d
BEditnh L, Hary, Secretary
Winutes taken and .

brenscribed by . 3
Cers, iHilda ¥, Jacob,
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AUGUSTA, MAINE ,a%
The Drug Sub-committee met September 13 at the Augusta Civic

Center at 10:00 A M, with the following present: Chairman Louis
Scolnik, Richard S. Cohen, Jack H. Simmons, Professor Sanford dJ.
Fox, Robert Glass, Robert Ericson and Richard Clarke.

Introductory remarks by Mr. Glass preceded consideration of
Title D4. A general discussion regarding the decriminalization
of marijuana emphasized the changing attitudes in the past two
years; although it was agreed that this course should not be spelled
out to the Legislature, we could well leave the position open for
future action. |

Mr. Clarke, who is working under an LEPA grant, his work to be
" coordinated with that of our Commission, described a survey which the
Drug Abuse Commission had undertaken, involving ninety-six persons,
including police, county attorneys and judges, which showed that a
ma jority favored complete legalization of marijuana. This reflected
not an official, but a personal, off-the-record liberal opinion.

A similar recommendation by the Criminal Law Revision group

would contribute to acceptance ofﬁgecriminalization, even of

legalization., Reference was made to the book Licit and illicit drugs
and the influence it had had on the sub-committee's thinking. It was

agreed that hard drugs ought to be illegal ("We don't want to make an

invitation."), and Mr. Glass pointed out that even though the Maine law

were to be liberalized, the Federal law would still make marijuana an

illegal commodity.



Recent Maine legislation regarding forfeiture was held in

disfavor, the forfeiture often being deemed worse than the penalty
for possession.

Our concern is with street level, ﬁnregulated, traffic in
drugs, not with supervised dispensing or rehabilitation, and should
result in a sound criminal law framework. We are not out to put
addicts in jeil, but to prevent people from becoming addicts.

Chapter L1, section 411, Definitions, and

Section 412, Schedules W, X, Y and Z: Certain punctuation,

spelling and word clarifications were recommended and approved.

On page Sub D 12, the final paragraph will be adjusted to read
"...legally sold in the State of Maine without any Federal or State
requirement as to prescription...”

Section 411, sub-section 10, page Sub D 3: The definition of

marijuana is of long standing, but exceptions will be clarified,

Page Sub D 5, sub-section 22 was judged unnecessary and is to

be eliminated.

In the definitions and also the comﬁents, even though penalties
may be identical, trafficking, fupnishing and possession should be
clearly defined, as well as "knowi%gly or intentionally", especially
in regard to trafficking. |

The schedule of drugs will be scrutinized?by Mr. Ericson, perhaps

with a pharmacist (Mr., Campbell as possibility).

Page Sub D 12, Schedule Z: The discretion delegated to the Board

of Pharmacy was considered, and the possible risk that this authoriza-
tion might not be constitutional; but all felt it to be acceptable,

if the Board's decisions were made responsibly.

Heroin will be removed from Schedule W and placed in Schedule X.



‘Section 421, Trafficking. Adjustment will be made to allow

for the penalty to fit whatever the drug turns out to be, and this
drug may be a more highly classified drug than the trafficker thought.

Section 422, Trafficking in Counterfeit Drugs. A question about

- the constitutionality of sub-section 1 being raised, it was decided to
take the issue before the whole Commission.

"Furnishing® will be included with "trafficking" in the title
and sections 422 and 423.

Section 423, Aggravated Trafficking:

Sub-section 1: '21 years of age or older" will be eliminated.

Sub-section 2 will be clarified regarding previous conviction,

the conviction to be before the second offense.

Section 424, sub-section 3: Schedule Z to be included with

Schedules X and Y.

Section 431, sub-section 1 will be adjusted to read "...possesses

a usable amount of Scheduled drug...."
Section 441 is to be taken up before the whole Commission.

Sections 442 and 443 will be kept, but with the "attempt™ language

b S

deleted. Mr. Glass will see thatipenalty for attempt and act is made

consistent throﬁghout the code.

Section 445 will be revised to include "furnishes" as well as
"possesses." ’

Section L51. It was decided that the chemist's certificate would
be prima facie evidence unless the defense demands a chemist present.

Section 472. A period will be placed after "State" and the rest

of the sentence deleted. .

Respectfully submitted

S ap P
éiCKQﬁﬁ (?]Q%gixt
Minutes taken and Edith L. Hary, §’ecretary

transcribed by
Mrs. Hilda M. Jacob.
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AUGUSTA, MAINE
COMMISSION TO PREPARE A REVISION OF THE CRIMINAL LAWS
\0\’\4)

The Commission met September 13 at the Augusta Civic Center,
following the Drug Sub-committee meeting, with attendance of
Chairman Jon A, Lund, Richard S. Cohen, Mrs. Caroline Glassman,

Edith L, Hary, Daniel G, Lilley, William B. McClaren, Garrell S.
Mullaney, Hon, Harold J. Rubin, Lewis V. Vafiades, Hon. Robert B.
Williamson, Prpfessor Sanford J. Fox, Robert Ericson and

Richard Clarke.

Mr, Glass prefaced the meeting with introductory remarks,
explaining that the second draft incorporated earlier notes, comments
and revisions determined by the Drug Sub-committee.

The administrative angle has been avoided. This chapter does
not deal with rehabilitation, prescription, pharmacists, which should
be left to those with expertise (chemists, doctors, hosvitals, etc.).
The criminal portions of Maine drug laws are our concern, and we
should leave to the Drug Abuse Commission the definition of permissive
sections of any drug law. We arE not sponsors of revised Title 22,
only the repealer sections. We é&pect Titles 17 and 22 to be
available at the same time for thé Legislature. The Drug Abuse
Commission work is to be submitted to Professor Fox and Mr. Glass,
and through them to this Commission. !

Section 411, Definitions, sub-section 2, page Sub D 6: Insert

"otherwise" before "transfer."

Section L22, sub-section 1: The subject of counterfeit drugs

received a long discussion, culminating in a decision to re-phrase
as follows: A person who intentionally or knowingly trafficks in or
furnishes a substance which he represents to be a scheduled drug, but

wnich in fact is not a scheduled drug, but is capable of causing serious



bodily harm 6r death when taken or administered in the customary
or intended'mannér, shall be guilty of a class C crime.

Mr. Glass will adjust the general rule, and also provide that
anyone giving anyone else a Schedule W drug shall be guilty of a
class B crime.

Sub-section 3 was deleted.

Section 423, Aggravated Trafficking: A motion to delete

sub-section 2 A, B and C carried.

The meeting returned to the subject of decriminalization of
marijuana, which is being recommended by responsible organizations.
In Towa and Oregon, it is now a civil offense. Arguments pro and
con were heard: '"When a law is no longer enforceable, it ceases to
be a mandate of society," and "It is basically dishonest, a cop-out,
to decfiminalize marijuana.” A non-binding vote taken showed a
majority of those present to favor decriminalization.

The next four meetings were set for October L, October 29,
November 15 and December 3,‘beginning with 12:30 lunch.

Ad journed 5:20 P M.

~

VMRespectfully submitted

Zadith [ Lo,
Minutes taken and Edith L. Hary, Sfcretary
transcribed by o=
Mrs, Hilda M. Jacob.




COMMISSIONiTO PREPARE A REVISION OF THE CRIMINAL LAWS
Eﬂgi EQ j é Juﬂ

The Commission met October\'al; at tﬁyﬁé’]gﬁs& M&S@N%enten
The following were present: Chairman Jon A. Lund, Peter Avery
Anderson, Dr. William D. Callender, Jr., Edith L. Hary, Erroll K.
Paine, Gerald F. Petruccelli, Hon. Harold J. Rubin, Dr. Bernard
Saper, Louls Scolnik, Lewis V. Vafiades, Hon. Robert B. Williamson,
and Professor Sanford J. Fox.

Chapter 27, Falsification in Official Matters, was taken up

first, and Professor Fox pointed out that this section does not
pertain to property or a false report to a law enforcement officer,
but is evidence in a more or less formal setting. The importance
of the matter furnished is to people outside one's own interests,
such as sﬁearing or affirming before a notary.

Section 1, Perjury. This is not very different from the

present law. Perjury, it was agreed, is a real problem in the
courts, and a careful consideration of the wording resulted in
certain aiterations. "Tn any official proceeding" was regarded as
important and will apply to both A and B, deleting "in the same

official proceeding."  This sect%sn as amended was accepted.

Séction 2, False Swearing. The severity of the penalty was
questioned, and a move to delete the section és being unnecessary
lost. The code, it was said, is supposed to establish a scale of
penalties, and the Legislature will have an opportunity to judge
its appropriateness, |

Section 3, Unsworn Falsification, In sub-section 1-A, a

recommendation was made that we specify the size of print in the
13
notification by using the word "conspicuous'" or some such

qualification. Criticism of the wording in 1-B(2) showed a need

for clarification.



Chapter 11, Section 10, Definitions of Culpable States of Mind was

reviewed, especially sub-section 4, 'Negligently." The real meaning of

negligence was examined, the standards (individual or community) involved,
society's stake. Substitute wordings were offered: culpable awareness,
culpable unawareness, criminal indifference, wanton and willful. A strong
plea was made not to omit the law which makes negligent homicide a crime.

In sub-section 4-D, the objective test for risk is the individual's

capacity for awareness. The objection that this is a license for those of
low intellects to commit crimes was answered by the assertion that they
‘should be aware of what a law-abiding citizen would observe.

In sub-section 2-C "almost'" will be substituted for 'practically.™

" In sub-sections 3 Recklessly and 4 Negligently, paragraph A will

be omitted, and mobody will be guilty of a crime unless his action is
voluntary. Hunting laws were discussed here, to which the word
"negligently“ should be applicable. "Criminal negligence" will be
incorporated and the homicide statute adjusted.

Section 11, Requirement of Culpable Mental States, sub-section 1 is

a plea for uniformity in mens rea. Simplifying language has been used:
intentionally, knowingly or negligently~?recklessly" will be deleted).
The final sentence will be revised to reid "is either not specified by
such law, or is specified as willfully, maliciously, corrupt or in some
other specified state of mind..."

Sub-gections 2 and 3 are providing uniformity. In a case of attempt,

the defense is that the crime was committed. Guilt of attempt may be

found, but not of the crime,

Chapter 13, Justification. In sections 1 and 2, an exception will

be incorporated to provide for a search warrant, knowingly defectively

procured by an officer.



Section 3, Competing Harms. This is the “Choice of Evils"

doctrine, which is seldom needed. The harm is qualified by the
sense of immediacy and the degree of physical harm. A possible

re-wording of sub-section 1 to emphasize the imminence of harm

was suggested.

Section 4, Use of Force in Defense of Premises, will be

considered when section 7 is before the Commission.

Section 6, Physical Force by Persons with Special

Regsponsibilities excited comment regarding corporal punishment and

differing opinions as to its need, and will be reviewed later,

Adjourned 5:10 P M.

Respectfully submitted

Tty L1 hie,
d

Edith L. Hary, Secretary
Minutes taken
and transcribed by
Mrs, Hilda M, Jacob
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- AUGUSTA, MA
COMMISSTON TO PREPARE A REVISION OF THE &%AL LAWS

A meeting scheduled for Nofember 26, 1973, had insufficient
attendance to justify taking any action. Present were
Professor Sanford J. Fox, Richard S. Cohen, Jon A. Lund,

Garrell S. Mullaney and‘Jack H. Simmons,

General conversation raised questions concerning possible
exemptioﬁs in the criminal statutes, on account of religious
beliefs, in cases of the safety and protection of children.

The desirability of an incest statute was stressed. Public
corruption being currently of such public awareness and concern,
it was felt that some statute would be necessary.

Professor Fox said that he expected us to have a report
out by the end of next summer, and between then and Jaﬁuary 1975
it should have a lot of public debate. He hoped that various
organizations (such as medical, bar, chiefs of police) would look

carefully at the report.

Y4




The Commission met at the Augusta Civic Center on December 3, 1973,
with the following present: Professor Sanford J. Fox, Peter Avery Anderson,
Caroline Glassman, Ediﬁh L, Hary, William B, McClaran, Garrell S. Mullaney,
Jack H, Simmons, Lewis V, Vafiades and Hon. Robert B, Williamson.

Dates were set for the next six meetings:

December 21 in Portland

January 18 in Augusta
February 1 in Augusta
February 22 in Augusta
March 15 in  Augusta
April 11 in Augusta

Chapter 28, Section )i, Unlawful Assembly, and

Chapter 28, Section 5, Obstructing Public Ways, were reviewed,

These sections represent an effort to produce rules to enable police to
control incipient riots. It is difficult to prove, and should be, because
we do not want to keep people from standing around, but we do want the
police to be able to move before sometﬁing happens. The public expects
this sort of protection. Discussion centered about the possibility of
misuse #nd misinterpretation.‘ The safeguard of including a requirement

¥

to declare an assembly unlawful before taking actlon was written in as an

amendment, and sections Y and 5 were then adopted.

Chapter 28, Section 1, Disorderly Conduct, sub-section 3, will also

be amended to include a provision requiring a warning.

Chapber 28, Section 6, Harrassment, was accepted. :




Section 7, Desecration. After a discussion of outraged sensibilities,
it was perceived that this section was not designed to protect property
interests, but solely the sensibilities of citizens. The words "the

defendant knows" were eliminated, and sub-section 1 was amended to require

only that the structure not be owned by the perpretrator. The implication
of the word "desecrate" was carefully examined, Either "desecration" or
"defacement" will be used. This section was accepted.

Section 8, Abuse of Corpse, was accepted; but parts of present

section 1251 of Title 17 will be saved,

Section 9, False Public Alarm. The use of "alarm" was felt to be

too strong, and it was changed to “report.® The section was accepted.

Section 10, Cruelty to Animals received brief attentiom, and the
suggestion that views and comments from veterinary orgahizations, humane
societies and animal welfare leagues be obtained met with agrsement.

The section was thereupon tabled.

Chapter 27, Section lj, Tampering with Witness or Informant. In sub-

~section 1 and in section 5, UYsection 5A" should instead read "sub-section
SA of section 1."

In sub-section 1, the adjustmenfgto conform to the ABA decision was

recormended. Action on this matter will wait, pending a determination

of the current rule. (See enclosed ABA material, courtesy of Mr., Simmons.)—
Adjustments in assigning the crimes to a cla3s were made: in 14,

attempt to induce;..to testify or inform falsely will be class C; absenting

will be class D; and in 1€, class € will pertain. Agreeing that it should

not be a crime to induce a person to assert his right to refuse to testify,

and that in-court comzmnications not be reached by this, the meeting



divected that this section Iy be re-worked to clarify.

It was voted to eliminate sub-section 1B because M"unlawful® means

teivilly actionable,?

Section 5, Falsifying Physical Evidence., Objection was raised to

what was Jjudged the wide-open nature of sub-section 14, Explanatory

words will be written in to require that whatever is destroyed have
relevance to the investigation., Although there was some misgiving
about the need of this sub-section, section 5 was accepted.

Section 6, Tampering with Public Records or Information, was

accepted,
Adjourned lL:40 P.H,

Respectfully submitted

Y e
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Edith L, Hary, Secretary
Minutes taken
and transcribed by
Mrs, Hilda M, Jacob.
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CHRIMINAL LAWS

The Commission met January 22, 1974k, at the Augusta
Civic Center, at 11:00 A M. Present were: Chairman Jon A. Lund,
Peter Avery Anderson, Richard S. Cohen, Edith L. Hary, Erroll K.
Paine, Gerald F. Petruccelli, Lewis V. Vafiades, Hon. Robert B.
Williamson and Professor Sanford J. Fox.

The problem of local citizens' mounting dissatisfaction
witb.court leniency, especially in the district courts, was
discussed. Organization of community vigilante groups
emphasizes the feeling. It is important for this Commission
to recognize the motivation. It could hurt our effort.

Suggested solutions were: an agency responsible for
reporting to the Legislature; the inclusion of supervisory
language in the statutes to enable the Chief Justice to monitor
lower court decisions; limiting the privilege of filing cases ,;

' |
making it subject to the State's approval. ‘

Dates for the next four meetings were set and/or confirmed:
February 1, February 22, March 1, and March 15, all in Augusta.
Our material should be read; for the printer by late
summer, and ready for introducing in the Legislature by
late January 1975, prior to which the Revisor of Statutes
snould be consulted. An appointment with the Revisor will

be made by Chairman Lund and Professor rox.

Chapter 29, Section 1, Bigamy. This provides for liability

only when a person knows he is married, and does not intend to

&

trap one wno makes an honest mistake, Accepted.



Section 2, Nonsupport of dependents. The criminal

statute will function as a lever. Accepted.

Section 3, Abandonment of Child. The penalty has been

reduced. Clarification will be written in to include a

babysitter. Accepted.

Section 4, Endangering the Welfare of a Child. This

covers the entire child abuse statute. In sub-section 1-B,

"near beer" will be eliminated, but we will comply with the
State liquor laws. Exception: parents who, in their own home,
permit their own child to consume a "reasonable amount."

Reference to firearms, and sub-section 2, will be made to comply

with the Fish and Game laws.

An appeal was made for a strong child abuse statute, and
it was agreed that the restraint should be written into the
law, Section L will be re-written.

Section 5, Endahgering the welfare of an Incompetent

Person, affords the same protection as section &4, except that
the person is incompeﬁent to care for himself. The elderly
should be included also. Acc@gted.

Professor Fox will judge the adequacy of the present
reporting statute, it being agreed that one is advisable,
particularly affecting nursing homes. Abuses should be
reported by a nurse or physician.

Section 6, Incest. This is drawn to be a bit more narrow

than the present startute. It will be a class D crime,

Accepted with the amendment.



Chapter 29B;-Robbery. Our basic policy is to separate

the more serious robbery from the less serious, and identify
the harm done to a person, as with a dangerous weapon. It is
distinguished from simple larceny by the threat.

Discussion centered around specifying the ﬁse of force.
Is this necessary, in view of the presence of a dangerous
weapon? A weapon, or force, used to accomplish a theft, is
robbery. Some believed that robbery should include an
intended threat to a person.

Section 1, Aggravated Robbery. 1-B (i) and (ii) will be

transferred to the sentence preceding 1-A.

Section 2, Robbery will be re-drafted. Section 2 may

become section 1, and Aggravated Hobbery may be Ypiggy-backed"

(as we did with Murder and Aggravated Murder) on Robbery.

Chapter 36, section 9, Establishment of Parole Board.

The provision for a full-time board, and the cost, may bave
legislative disapproval. On the other hand, a full-time board
might be sanctioned, but with fewer numbers. Accepted as written.

Chapter 28, Offenses Agains%\Public Order. In section 2,

"to the assembly" will be omitted. In section 7, sub-section 2

will include words to cover ashes of a human corpse, the remains,
‘ ¥
or parts thereof. '

In section 9, False Public Alarm or Report, sub-section 1-A

will include "or causes false information to be given."



Section 1, Disorderly Conduct, prompted a discussion of

what really constitutes disorderly conduct and a disorderly

response. It was voted to delete in sub-section 2 the words

"to provoke a disorderly response, or."

Sub-section 3 will alter an 'order to a'request."

Sub-section 5 should include bars.

Adjourned 3:45 P M.

Respectfully submitted

Cetih Clarey
J

Edith L. Hary, Secretary
Minutes taken :
and transcribed

by Mrs. Hilda M., Jacob.
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COMMISSION TO PREPARG A L¢VISTC 0& THE CRIMINAL LAWS

The Commission met in Augusta on February 1, 197hL, with the
following pfesent: Chairman Jon 4, Lund, Peter Avery Anderson,
Dr, WlhwdD.CQJaﬁmydru &m,memsE,Ddammmgfbs.Cawlme
Glassman, Edith L, Hary, Gerald F, Petmccel_li, Hon, Harold J, Rubin,‘
Lovuis Scolnik, Jack H, Simmons, Lewis V. Vafiades, Hon, Sidney *

Wernick, Hon, Robert B, Williamson, and Professor Sanford J. Fox,

Chapter 29B, Robbery, was reviewed., Concern was expressed for
the balance between aggravated assauit (which is now class B) and
‘aggravated robbery (which is now class A),~.~To qualify for class A,
it was asserted that real injury should be sustained; It was pointed
out that tﬁe penalty uses the words "up to," not '“must,"¥ so there is room
for judgment in sentencing. After a discussion of just how much harm
and physical conbact equals "bodily injury," it was decided o broaden

sub-section 1 of Aggravated Robbery to include threat, and amended

-

language will 1nc1uue the use of any rorce, The use of recklsss force
will mean plain robbery, but intentional force will be aggravased robbery.
Chapter 29B as amended was approved.

Chaoter 29A, Offenses Involving Conduct of Public Officials and

Bmployees consists of three parts: definitions, oribery, and conflict
of interest, not all entailing criminal penalties,

Section 1, Definition of Terms. In sub-section 2, the word

"responsible’ met with favor,  Sub-sechion 6 snould be adjusted to
nclude quasi-municipal agencies such as urban renewal afencies,
planning boards, school administrative districts, mulbi-county agencies,

task forces.  IBnabling legislation 4111 be consulted by Professor Fox.



Suggestions were made: to simplify bthe language by referring bto
those who are discharging a govermmental function and writing in
exclusions (this would be complicated); to list broad prohibitions
with exceptions for disclosure (this permits the danger of gapé);vto
define municipal employee and say that anyone else is state or county.

It was decided to reserve decision.

Sections L, 11, 17, Jmprooer Compensation and Representation by

State, County and Municipal Employees. "Particular matter" gave rise
to differing interpretations. Present statutes on conflict of interest
are largely inadequate and very narrow. "Special state employes!
created doubts, and possible problems were aired, No solution had
ready acceptance, so Professor Fox will distribute to the Commission

a couple of different models on>conflict of interest for considerétion,
and. the subject will be taken up again,

Section 2, Bribery. Sub-section 14 should cover an arbitrator,

an auctioneer, anyone acting in a judicial capacity.

Sub-section 2 is sweeping. It was amended by agreeing that a

pardon would wipe out a conviction, and that a limitabion on holding
office be written in, the time to be based oa the date of final
conviction \at the conclusion of any appeal procedure). We will add

to sub-section 2 that the forfeiture does not apply to a constitutional

office,

The meeting voted for suspension with pay from public office upon
indictment, and susvension without pay uwoon a jury verdict of guilty.
If the conviction is reversed, or the case terminated, the official
should be paid for the period of suspension, or to a time when the

office itself is bterminated.



Dates for the next two meetings were confirmed: Friday, February 22,

and Friday, March 1, both at 11:00 A M in Augusta,

Adjourned L:10 P M.
Respectfully submitted

Zotid, €. 1 e,

Edith L. Ha.ry, §ecretaxy

Minutes taken and
transcribed by
Mrs, Hilda H, Jacob.



COMMISSION TO PREPART A REVISION OF l‘%lu(ﬁné ‘{\TBJ\’%UQJE
™
The Commission met June 5 at the Augusta Civaic Centor with the
following present: Cnairman Jou 4, Lund, aichard S, Cohen, lirs., Garoline
Glassman, william B, GicClaran, Garrell S, Mullaney, Ward E, Murphy,
Louis Scolnik, Lewis V, Vafiades and Professor Sanford J, Fox,
Consideration of the conflict of interest law is postponed, pending
more consulbation with attorneys,
Prbf. Fox outlined mattefs'to be taken up at the August meeting:
1. a tentative final draft of provisions which will have
bren reviewed |
2, a sentencing table for review
3. offenses outside Title 17 -~ disposition and definition
L. disposition tables describing what happens to Title 17

items outside the code

tQ

(=

E. derivation table listing everything in the c ode, referrin

to present counterpart, or labelling =as new
P D P 23

The date of the August meeting will be Thursday, August 1, 8, 15 or
) .
22, determined after polling the members for the largest ationdance possiole,
After this review, Prof, Fox will ready the material for publication,
anticipating early or mid-September distribution. Next will be meetings
¥
with organizations and anyv interested, discussing and explaining, picking up
criticiams and suggestions, One or two f21l meetings of the Commission will

he scheduled, and the final decisions will be put into bill form for

subnission t~ the Lecislature,



fa)

Chairman Tand anmounced that Dr, Saper had sent a letter of
resignation, but it was agreed that an effort would be made to persuade
him to reconsider,

Chanter 29H, Unlawful Gambling, Section 1, Inapplicability to Beano

and Bingo. A criticism of sub-section 2 was that it gave an opnortunity

to those not directly connected with the organization to take advantage,
These games are sometimes contracted out, with no supervision by the
organization, The law is designed not to prohibit recreation -- only
commercial interests, It will therefore be adjusted to agree with
legislation of the 197l special session, and a requirement will be written
in that the game must be run by the organization itself,

Section 2, Definitions, sub-section 9, The wording will be changed

from "participate in® to "receive part of" the proceeds.

Section 3, Aggravated Unlawful Garbling, brought a discussion of
bookmaking and gambling, poker gemes, friendlr bets, and a concern about .
oroviding against an influx of orgmnized crime and the promotion of
floating games.

Prof, Fox said that comments in the swmer orinting will simplify
wnderstanding: "What this law does is......". He will send all new

Y

. . . L ST .
sections to the Commission and request notification of what needs to be

revieved at the August meeting,

Section 5, Possession of Gawbling Records is mesnt to catch the
¥ .

This chanter nrovides A major charnge from the nresent law in
letting the nl=yer out,

Chonber 20V srith changes vms sccented,

et o e



Chapter 22, Offenses Against the Person. Our law must be

sufficiently clear to incorvorate the rule in the Sondergaard case.
The title of section 11 will be changed to "Threatening Comunication,
and the word "fear" to "apprehension, "

The threat must be "against the person to whom it is commnicated.

or another,”  Sub-section 1A will read "to place the person to whom

the threat is communicated in reasonable apprehension of serious bodily
injury," The phrase "dangerous to human 1life' was discussed. Should
we loosen it, covering'threats to witnesses, for instance? It was
decided to make the change to "serious bodily injury." An observation
was made that the present malicious vexation statute is very useful,
and we could well include such provision in our code.

A section parallel to section 1 will be drafted, broadening the
scope of the threat, perhaps limiting it to the immediate family.

Sections 11 and 12, with amendments, were acceoted,

then we submit the code to the Legislature, we can suggest thet any
new criminal bill be examined as to how it fits with the code, It wmignt
be feasible to establish a monitoring\£Unction, with responsibility for
suggesting amendments and additioné. \Should this Commission be continued,

1ith one or two paid assistants, for this nurpose?

Chaoter 29C, section 8, Negotiating a Worthless Instrument, uses

UGG terminology, and wraz accented,

Chonter 12, Crimine) Liability, Sections 9, 10 and 11 all change

nresaent law, iporonriate vublic or orivate facility" will be written into

suh-sections 9-3 and 9-h, Section 9 "ms accented, and we decided to ask

Y, Schuracher to look it over,



Sections 10 and 11 occasioned ;-éiscﬁssion of flexibility in

moving a person from one institution to another; of two-stage trials;
of more than one test for insanity (before the trial, and after a
finding of guilty). If judged insane at the time of the crime, but
sane at the time of trial, it was said a person should nét be sent to

a state hospital, but could be held in custody to have a sanity hearing.
e could specify that the Bureau of Corrections should transfer to a
state hospital anyone who meets certain standards, Tt was pointed out
that rehabilitation funds and programs exist at state hospitals, but
not attle Prison,

Sections 10 and 11 were accevted.

Chapter 29D, Section 7, Trafficking in Prison Contraband, was

accepted.

Consideration of alternative sentencing was postponed, to be taken
up when a larger attendance could be obtained, A meeting for this
17111l be held June 10 or 18, after a telephone poll of the membership.

Adjourned 3:h0 P 1,

Respectfully submitted
"~
RY

Secretary of the Cormission
Minutes taken and B
transcribed by
Mpyg, HBildes ¥, Jacob.



COMMISSTON TO PREPARE A{ REVISION OF THE CRIMINAL LAWS
€ : BTy gm0 .

i
AUGUSIA MAINE

‘The Commission met at the " Augusta Civic Center

February 22, 1974, with the following attendance:
Chairman Jon A, Lund, Peter Avery Anderson, Hon. Thomas E.
Delahanty, Robert Ericson, kBdith L. Hary, wWilliam B. McClaran,
Gerald F. Petruccelli, Jack H. Simmons, Hon. Robert B.
Williamson, and Professor Sanford J. Fox.

The photocopies of conflict of interest models present
a bribefy orientation approach. We must consider wnether
we want to restrict coarrupt influence laws to bribery. It
is possible to pick up the more egregious offenses and add
them to bribery. We should include the misuse of office
concept, and guard against people leaving governmeht service
and enjoying unfair advantage, but we don't want to prohibit
people froem having any business with government officials.

Chapter 11, Section 11, Definitions was adjusted to read

"Public servant means any officer, official, or employee of
any branch of government, and any person participating.
function.” Acceptance was tentative because later we will
go through all definitionslandﬁédjust as necessary.

The drug laws (Chapter 41) were deliberated. The definition

of marijuana being judged still vague, it was finally decided to

use that of the Federal criminal code. ft will not be an
offense to possess (although it is still contraband), but only

with the intent to sell; nor is it unlawful to grow. "Useable

amount" should be in the law. fisspellings will be corrected.



Chapter 42, section 421, Unlawful Trafficking in

Scheduled Drugs incorporates the penalties suggested at our

last meeting on this issue, and varies in accordance with what
the drug turns out to be. The question was raised: Are you
guilty of possession if you think yvou have heroin, but don't?
This point will be clarified, and we can drop the defiﬁition
of counterfeit drugs.

Section 424, Unlawfully Furnishing Scheduled Drugs:

any transfer of marijuana (including giving it away) is
illegal, whether for consideration or not. After a discussion
of whether to revise the provision by saying that giving,
without consideration, should not be a crime, it was decided
that the group on February 22 was too small to make this

decision. Section 423 gives the option of restricting so

that it wouldn't apply to young people.

Section 451, Analysis of ocheduled Drugs: some misgiving

about the constitutionality of sub-section 2 was expressed,
and it was noted that we have provided an option to require
the defense to produce a "live! witness.
A

Following speculation regarding the way we want to present
the marijuana Question to the Legislature, it was agreed that a
mild compromise might find support, and‘%ccordingly a motion
was made to decriminalize furnishing marijuana without
consideration to a non-cnild, for immediate personal use.

This motion carried.



Section 471, Arrest Without VWarrant... The whole

arrest question was postponed, penrnuaing final scrutiny of
classification of crimes. Section 471 was deferred, and a
note made to bring it up later.

A revised table of contents will be distributed soon,
and new pages of text including revisions since last July,
which can be inserted in the original book. A copy will
be sent in answer to a request from A.L.I.,marked "Tentative "
and will not be for dissemination.

Chapter 29C, Forgery and Relzted Offenses. Both forgery

and aggravated forgery require the intent to deceive, the
subject of the forgery determining the difference. Sections
2 and 3 turn on section 1, which is an effort to deal
comprehensively with everything we consider forgery (not just
paper, but coins, etc.). A government official will be
included as a person deceived.

A motion to make section 2,§sub—section 1-B forgery,

S

rather than aggravated forgery, placing it in class C, was

carried. There was a discussion of the advisability of moving
forgery of a prescription into the drug law; making the penalty
equivalent to the penalty applicable to théudrug in the forgery.
No formal vote was taken, but the consensus was to leave this

matter in the forgery chapter.



Sub~séétion 1-F. - The amount wili be reduced from

fifty to five thousand dollars.

Sub-section 1-G was eliminated as impractical, judicial

discretion being relied upon to consider the situation and
the flexible sentencing provisions, Check-passing needs
no proof of intent, and we don't need a habitual offender

statute for "paper-hangers."

Section 3, Forgery,‘sub—section 1-3. A motion to
relate the penalty to pecuniary gain was withdrawn. Instances

were cited of harm caused with no such gain, as in politics or
divorces. The political process should be dignified wherever
we can, and the specific question of forged signatures (even
inadvertent, or not intending deception) on political papers.
is already covered under false certification.

Section 5, Criminal Simulation induced a number of

questions. Should the penalty section be divided, making

the offense for pecuniary gain class C, and otherwise class D7
Should all criminal simulation be class C? A move to make the
false pedigree a class C offeﬁse was lost.

Sub-section 1-B occasioned considerable discussion of

scholastic imposters, term pap=rs written as a favor or for

¥
pecuniary interest; whether tc penalize the writer or the one
Wno submits the pup o, A motion to amend if the authoring

I

is done for pecuniary interest carried.



A move to accept chapter 29C as amended at this
meeting carried.

Adjourned 3:30 P M.

Respectfully submitted

C;— PRI A/, .
(et [ ;ﬁ/mq
- KEdith L. Hary,( ecretary

Minutes taken
and transcribed by
Mrs. Hilda M, Jacob.
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COMMISSION TO PREPARE A REVISTON OF THE CRIMINAL LAWS '

The Commission met ﬁﬂé&%J$?¥%9§ﬂfﬂgﬁithe fugusta Civic Center,

The following were present: Chairman Jon A, Lund, Dr, Willard D. Callender,
Richard S, Cohen, Bdith L, Hary, Garrell 53, iullaney, Gerald F., Petruccelli,
Hon. Harold J, Rubin, Louis Scolnik, and Hon. Robert B, Williamson.

Although the drug laws were not on the agenda, the subject of arrest
without a warrant (section 471 of chapter L7) was brought up, and the present
law (22 MRSA 2383) was quoted. Concern was expressed about possible abuse,
violation of civil liberties, and expansion of warrantless arrest. It was
agreed vhat better training in police departments, and having their own
legal counsel, is desirable, Observation was made that a new criminal code
would put a burden of learning new things, not only by police, but by others
who are affected by the new code. No action was taken, pending decision on
the law of arrest.

A report from Richard Clarke indicated that a working draft of the drmug
material for which his group is responsible could be presented to this .
Commission in six or eight weeks. The Commission decided against accepting
this procedure, and will review only the final draft.

"
Chaoter 29D, Section 1, Obstrucding Govermment Administration. Escape

and contraband in institutions will be added later, Influencing a juror and

jurist is not covered by this, and although we have a section on improper
¥
influence, this is worth defining separately. Sub-section 2B was judged to

be too broad, and will be narrowed to cover a judge. Subject to this

narrowing, section 1 was aporoved,



Section 2; Resisting Arr;st. Dangers of over-reacting were voiced,
the amountAde%brceruséd by é; officer, thé&téndenc&wby‘som; officers to regard
any attempt to avoid arrest as resistance, Examples of undue harshness
(handcuffs, immediate jailing) were presented. The point at which an officer
has physical custody of the arrestee should determine when resist occurs.
This led to discussion of assault on an officer, and the possibility of raising
the penalty. We could have a fourth sub-section of Aggravated Assault,
patterned aifter Aggravated Murder. The defense would be that it is not
assault if it is in response to police use of force clearly in excess of
authorization, Assuming that we reach a satisfactory definition of arrest,
our poligrwas established that it is not an offense to run in order to
prevent being afrested. A1l offenses in this area, including escape, do
not occur until arrest has been made,

A suggestion was made that we add to Aggravated Assault an assault on
an officer committed after arrest has been made and custody has taken place.
This is not a general protection of officers. Distinction should be made
between evasion and assault, and possibly the degree of physical danger or
harm should be graded. Further distinction could be made so that scuffling
or jostling will not be escalated inQe a charge of bodily injury. It was
decided to leave assault on an office;iin this chapter, and section 2 will

be re-written in conformity with today's discussion.

Section 3, Hindering Apprehension or Prosecu@ion was amended by

agreeing that hindering in the case of murder should be class B,

but in other instances it would be one class lower than the crime
charged, except that D will be class D. Section 3 was approved as

amended.
Section 4, Compounding. After a brief discussion, a move to

strike sub-section 2 was made, and carried, Section L4, as thus amended,

was accepted.



Chapter QQE;;Eré%n,‘consolidates the Maine statutes, of which there

are a large number, The risk to human life is the most serious type.
We will add that in prosecution, it is not necessary to allege or prove
the ownership of the property, but it must be identified. The word
"structure" being deemed insufficiently descriptive, we will say that it
includes, but is not limited to "tents, campers, mobile homes, etc."

Section 2, sub-section 1, Class C was considered too lenient in

the case of*arson for gain, so 1A will be class B, and 1B will be class C.
Protection will be written in for a person hired to burn‘property (grass,
for instance), Section 2 was then adopted as adjusted. -

Section 3, Causing a Catastrophe. Following a brief discussion of

"recklessly" (conscious disregard of substantial risk), this section was
adopted.

Section l;, Failure to Control or Renmort a Dangerous Fire was accepted.

Sections 5 and 6, with some adjustment of "intentionally or kmowingly,"

viere adOpted;

It was recommended that the law on obscenity be left as it is how,
the potential hazard being that any change would be regarded by some as
too lenient, and by others as too severg;

The date of the next meeting was changed from March 15 to March 1,

Adjourned 3:L40 P i,

Respectfully %ubmittedv
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BEdith L, Hary, Secretary
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mrs, Hilda M, Jacob.
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The Commission met March 1l, 197h, at the Augusta Givic Center,
with the following attendance: Chairman Jon A, Lund, Peter Avery Anderson,
Lt, Jerry F, Boutilier, Richard S. Cohen, Hon. Thomas E, Delahanty,

Mrs. GCaroline Glassman, Edith L, Hary, Garrell S. lMullaney, Hon, Ha.roid J,
Rubin, Lewis V, Vafiades, Hon, Sidney W. VWernick, Hon, Robert B, Williamson,
and Prof, Sanford J, Fox.

Prior to the agenda, there was general conversation about rural crime,
the public's desire to increase punishment, and criticism of the courts'!
leniency and laxity., Lack of commnication between the public—aﬁ—iafge
and the courts, and between the Legislature and the courts, accounts for
some hoétility. This emphasizes the hazard of our colliding with the
Legislature which can well reflect the same hostility. To present a
criminal code which flies in the face of the philosophy of the Legislature,
dooms it. We do not want to find ourselves "on the shelf,” and compromise
from an ideal situation will therefore be advisable. A choice of sentencing
structures, with recommendations, might meet with acceptance.

Cne area contributing to the antagonism is that of vandalism, breaking
and entering, with apparent laék of cgicern for the victim, Financial
compensation might relieve the feeling, but Maine is probably not ready to
accept this idea., Several stabtes have such a plan, which can be constructed
in various ways. Prof, Fox will gather and circul;te informatioﬁ on the

subject.




Public distrust of the probation process was mentionad, Although
statistics are lacking, it is probable that the program is more successful
than we know, |

We should be aware éf the Quaker theory of advocating a set punishment
for a given grime, and doing away with rehabilitation. It was recommended
that we purchase two copies of a small book by the American Friends Service

Committee, Struggle for justice, and make them available to the Commission,

Initial steps should now be taken toward acquainting the public with
~our work, and involving the public, especially legislators. Suggestions
were offered: a TV presentation, with a panel of judges and 1egislators; and
aundience participation; the possibility of adopting the Federal idea of
sentencing institutes; a two- or three-day conference; small groups, or
regional, meetings; using available public relations expertise from the
LEPA; involving bar associations; making this a project for Law Day, or as

a follow&upj taking advantage of the Legal Affairs Committee's statewlde
hearings; the possibility of a TV package, or a documentary film.

Mr, Vafiades will discuss the matter with Charles Smith, President of
the Maine Bar Association, and Justice Wernick will bring it to the attention
of the Cumberland County Bar Association, Prof, Fox will make inquiries as
to»the way the Pederal sentencing institutes were organized.

Tt was voted that the Executive Committee of this Commission undertake
meetings with the media to explore ways to begin a broad-based educational
program to reach the State of Maine on the whole criminal process.

A report that the anticipated drug material from ir, Clarke was not in
progress led to the decision to have a letter sent to him from the Chairman

to the effect that his services would no longer be required., The LEPA grant



to Mr, Clarke for this purpose has been terminated, but the money will
be held and can be made available to us, in case we need it for expenses
involved in oreparing the material, Prof. Fox will undertake to do the
work, or have it done.

Chapter 29D (v, 29D-9), Section 1, Obstructing Government idministration

was not narrowed, In sub-sedion 1, the word "intimidation" will be

sbrengthened, and raised to a level which will exclude vicketing. Un cosid-

eration, it was thought best to eliminate the original sub-section 2B, and

include the escape from custody.
Section 2 was accepted.

Chapter 11, Section 12, De Minimis Infractions. No offense which

carries a mandatory sentence can be considered De ‘linimis, Sub-section 1B
vould include a lot of threatening communications. It was voted to amend

sub-section 2 by requiring the judge to notify the prosecutor, and give him

opportunity to be heard; and to file written reasons for dismissing under
this section.

Section 12 was adopted as amendeg.

Further discussion followed abouf‘filing after a finding of guilty,
whether it is vpossible to file without referring to this section, the problenm
of cases where the defendant has skipped and these cases are carried for two

¥
or three years, It was decided to leave the section as it 1s for now,

Chapter 29¥, Prostitution and FPublic Indecency. tructural aspects and
promobing actbivities are dealt with here, Section 1, sub-section 24, will
be clarified by including Mother than es a patron,"  Sub-section 28 will

soecify soliciting "for another," and will prohibit soliciting in a public

place. Procuring is orohibited any-here.



Someone said that the VD problem comes not so much from prostitution
as from young people, and should be a health issue, We would only
aggravate the VD problem by making vrostitution a crime, & discussion of
legalized prostitution resulted in the observation that the presence or
absence of a law would not matter -- "if the business is there, they'll be
there" -- although some wanted to guard against organized crime, arguing
that if we don't make prostitution a crime, we have a wide open opportunity
for police corruption and organized crime, Motions to make prostitution
and patronage of prostitutes offenses, lost.

Section 2. The title has a peculiar ring, and will be smoothed.

Sections 1, 2 and 3, as émended, were accented.
In the final product, the comments will be at the end, rather than
sandwiched between sections.

Section i, Public Indecency. Suob-section 1A will be removed and

put in the prostitution section.

Sub~-section 1 will be revised to specify "in a private place, which

can be publicly seen." Sub-section ?Q should include both public and

private places, and is really what we call indecent exposure, Although

we can expect adults nowadays to take a sophisticated view of such matters,
¥ .

we should protect young children from possible trauma, so it was voted to

add "in the presence of a child under 12."  Prosecution might not result,

Vel LS



We will also specify that the exposure is to one or more persons,
in circumstances which objectively evaluated are likely to cause affront
or alarm.

Adjourned 4:30 P M,

Respectfully submitted

i f‘““f’“/‘ -
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The Commission met April 11, 197k, at the Augusta Givic Center, with
the following attendance: Chairman Jon x, Imnd, Lt. Jerry F, Boutilier,
Edith L, Hary, Daniel G. Lilley, Louis Scolnik, Lewis V, Vafiades,

Hon, Robert B, Williamson, Professor Sanford J, PFox; and guest Wayne
Blacklock, who is working with the trial court group., For his information,
our work was described in general terms.

The next two meebings were scheduled for May 8 and June 5, at 11:00 A M
at»the Augusta Civic Center, At these meetings, we will act upon drafts,
after which Prof, Fox will go through everything to ensure consistency, and
then our meetings will become review sessions,

A i1l (S.300) now before Congress is a modification of the Safe Streets
Act, and would provide Federal funds to help states compensate victims of
violent crime, bubt not for pronerty damege, The Commission considered the
drafting of a similar scheme, but, decided it should be a separate bill, and
not part\of our code, It was moved and voted that Prof. Fox draft such a
bill, to be presented with our recommendations to the Legislature simultaneously
with our code. “;

Public feeling about leniency in sentencing was brought up again, and the
possibility of alternate sentencing structures suggested. The wisdom of
classification is that if a crime is classified, th® sentencing structure can
be changed, Reference was made to the recent Haine law requiring a mandatory
sentonce for a secoﬁd offense of breaking, entering and larceny, and it was

nointed out that the first time was probably just the firet time he got cauehtb.



rhe exercise of diseretion having gone largely uncontrolled, perhavs we
should include mandatory sentences, One favoring factor is that prisoners
would then know when they are due to get out. During the period of our
work, conditions have changed and atiitudes toward sentencing, so we should
take snother look at our decisions on sentencing.

Chairman Inmnd reported that he had avproached two TV-radio stations
regarding proposed programs, and had met with initial interest. Further
discussion will produce more definite information, = Bar seminars were also
suggested, and the importance of involving legislators was stressed.

Chapter 22, Section 10, Endangering Human Life, "Product® will be

re~defined s.0 that "service" is included. This law simply says that no one
is allowed to endanger peonle's lives and health in order to make money.
It does not extend to pollution laws, but it makes ilaine a safer place to
live. The Federal regulation is there, but this adds another arm of enforce-
ment., It is a gamble on the zealousness of the prosecution sysbtem. Diligent
vlobbyists will be energetic in attempting to defeat it, but that is not a reason
to avoild this statute, e are really going after corporate offenses, "Know—
ingly" requires that notice be given, for instance, of an intolerable level of
beryllium, If nothing is done, the iiw is twice violated, and the endangering
becomes a crime, It was suggested that in any instance where an individual
has been given time to comply by one responsible for enforcing the codes, this
H

statute would not avonly. Put to a vote. this section was carried.

Chanter 29G, Iraud. There is nn uniform decentive practices act.

This is designed to control practices ~ich are esgsentially frauduleut,

consolidabing Maine-provisions, which sre scaitered, Suh-section 1 of

Section 1 lists ~hat cammot be done, Sub-section 1i't add “altered, "

Sub-section 17 should have orovision ©or disclosing knowledse of change,

Sh-seapion b read f01lasa DY inshtead of miadenanor, section 1 as =anended

rae Aceanied,



Section 2, Défrauding a Creditor. In sub-section 1-B2, "orally or"

will be eliminated. In sub-section 2, and throughout section 2, "administrator®

will be choanged to "assignee for the benefit of creditors." Sechion 2 was
accepted with these changes.

Section 3. The title will be changed to "Misuse of Entrusted Property.,"
No provision for negligence will be included, this being judged a violation
of duty. Section 3 was then accepted,

Section li, Private Bribery is an all-new section, in addition to bribery

of public officials. In sub-section 14, read "to" for “"upon." Prof., Fox
will draft a section covering false advertising. A disclosure requirement
is what we want, Section li was then accepted.

A brief discussion of Chapter 29F, Prostitution, resulted in a decision

to take up the matter again at a later meeting.

Adjourned 3:h5 P i,

Resnectfully submitted

<o
¢ ot K’,Léw/ L

Edith L, Hary, Secretary

s 7

#inutes taken
and transcribed by
Mrs., Hilda M. Jacob.



COMMISSION TO PRAPANE A RIS

The Commission met May 8, 1974, at the Augusta Civic Center, with the
followring present: Chairman Jon 4, Iund, Peter Avery Anderson, Dr, Willard D,
Callender, Jr,, Richard S, Cohen, Zdith L, Hary, Lt. Jerry F. Boutlller}
¥illiam B, McClaran, Garrell S, Mullansy, Errol X. Paine, Hon. Haroid J. Rubin,
Jack H, Simmons, Tewis V. Vafiades, Hon, Fobert B, Williamson and Professor
Sanford J, Fox.

b Befora taking up the agenda, conversation revolved around therproblem
of placing PﬂuPnCﬂno responsibility with the Department of henbal Health and
Corrections, or with the courts. The implication of recent judicial d001310ns
has a bearing on our recomnendations, and we are obliged to consider the
political angle, The Department has suffered budgetary cuts, especially in

R )

personnel, and this means our original thinking on sentence referral should be

modified. The discretion of the court is traditional. We may have to

make more categories, and define more closely, and also look at overlap

in sentences.

Chapber 29D, Secction 5, Escane, 3§nsolidates a lot of existing statutes,

defining escape from different institutions under different circumstances,

Sub-section 21,  The word tot! was deleted, and it was voted to add that

: %
resisting illegal arrest, with no uvse of force, shall not be an offense.

va

Sub-section 3 will include probation and parole, as being considered official

custody., Venue will be where arrested, or where any elements of the offense

exnense is bo the countr now, but we can incorporate a general

occurrcd, The ,

vonue provision with the shatewride court system, 1T and whan 1L cones.

o :

Docision was postponed on consolidation of existing offenses Vord chonges:

. . ~ Yt 1.0 nll
vinrenn of Corractions to "Deparbtment of hiental Health and Correciions

nyurouant to' to Yas a rosult ol Y Ao exocention will bz added to the



under-18-year-olds to cover the escape of those. judged to be incorrigibles,

Sub~se§tion L. Force means force against a person; this will be
clarified, Discussion followed of escapes from various places -~ from
courts, or from the State Prison, escapees from the -latter being more
dangerous persons, It ﬁas suggested classifying tleoffense as a B, or
even an A if a gun were involved, and making escape without force a C.

Professor Fox will prepare a new separate section for the crime of
escave when it is deviation from place or route of temporarv leave,

specifically on prison furlough or work release,

Section 6, Aiding Escape, After a discussion of what really

constitutes contraband (anyvthing which is prohibited in the institution,

but under this section, intent to use it in aiding escape must be present),
and the suggestion that a dangerous weapon should be more serious than other
contraband, it was voted to require the nrosecution to make a selection of

one charce only, either aiding to escave, or accessory. There is opportunity
for multiple indictments, but the prosecution has flexibility and must

rasolve for the one charge,

Chapter 29G, Fraud. Sections 5 and 6 were accepted, although it was

felt that with only a D classificatioﬂz difficulty in making arrests could be

experienced, and there was some sentiment for anthorizing the police to arrest

on probable cause.

Chapter 26, Section 3, Possession of Burglar's Tools. A move to delete

this section lost. Tt was argued that it wonld sive police an opportunity to
arrest in suspicious circumstances, but wonld be subject to mis-use and could
he usad as a to01 Lo malte an otharirise illegai search, It wrs also nointed
out that an orficer's badge wos his= amt o-ity, and the variPus police forces
—ere no rore riddled with corrumbion than other nrofessions. The ~uestion
wmm raiaed as o whether this section -wiid ha g real deterrent. bub vith an

L

amandnent to write in protechtion of nolice actine on good faith, it was

18

D



acceptg§,A‘ A further amendment ﬁas offered to require anthorization of
nrosecutor before a complaint is issued, with protection of the officer
in case of non-issuance of the complaint (and if declined, the test of
the officer's liability to be his good faith),. This failed of passage,
Zxamples of illegal use of keys and ingenious slugs were described in

off-the~record conversation,

In sub-section 1, word changes: '"vehicle" will be changed to "lock%;

"a criminal offense' to "any such offenses."

Section li, Trespass by Motor Vehicle, This section (labelled a
320,00 case, with court-appointed counsel®) will be re-drafted, with
additions:

a 2hi~hour rule for the built-up section of a corrmunity,

except for urban community parking lots;
exclusion of claims of right;

presumotion of ownership, without which the section would

be ineffectual;

the present statute about blocking driveways, the 2li~hour

rule not to apply. ~
R Y

Chapter 22, Section 11, Terrorizing was briefly considered. The

person to whom the comminication is made should be the person in fear, bub
it is unclear, Vo decision was reached on this séction.
idjourned 3:55 P i,
Fespectfully submitited

Cebdd A

_Ainntes taken and Tdith L, Hary,jSeoretqry
trangeribed by
g, Hildo o, Jacob,




COMMISSICN TO PHEPA:s A REVISICH OF THI UIMINAL LAWS
R?Ed P g ‘,Ajp’g
S ile LAY LIBRARY

{’j
The Commission met June lO at tﬁ%‘%g étﬁwﬁﬂygc Center,

B,

with the following present: Chairman Jon A. Lund, kEdith L. Hary,
Uaniel G. Lilley, William B. McClaran, Garrell S. lMullaney,
Gerald F. Petruccelli, Louis Scolnik, Lewis V. Vafiades and
Professor Sahford J. Fox.

The alternative sentencing system, chaptefs 1A, 2A, 3A and
LA constituted the agenda. Professor Fox explained the features
wnich are different from the present system. A lot of existing
discretion is transferred from judges, lawyers, corrective officers,
to the Legislature, partly because it is based on diminished
reliance on corrections and prison, reflecting our belief that
the public is not ready to accept the rehabilitative philosophy
embodied in our first proposal.

The alternative chapters provide probation but no parole.
Parole is not well designed to accomplish rehabilitation. Probation
is more useful. It is neither desirable nor possible to send
everybody to prison, but services should be provided for these
people. -

The new system provides seven sentencing classifications,
each with a mandatory feature. We need revision of our prior
classification of offenses, because prior cqpvictions, depending
on the crime, bring a higher mandetory sentence, at the time of a
later conviction. Plea bargaining is still possible, but not on

prior conviction.



The new system was warmly and thoughtfully debated.

The pendulum of public reaction to so-called "permissiveness"
in courts was reparded as extreme, and will probably moderate
in time. We should not be influenced from our first proposal,
which has flexibility, and expresses more essentially what we
want to accomplish in the field of rehabilitation.

The new draft rigidifies the system, tends to eliminate
renabilitation and individualization of sentences. Mandatory
sentencing makes it politically attractive, because the public
wants to see punishment, and expects an offender to serve a
sentence 1in prison. Qur first sentencing structure would not
find ready legislative acceptance, and might imperil the whole
code, but to incorporate the wider range in the new draft would
lessen resistance. The new draft would be more acceptable, but
we should write in some flexibility. We cannot count on the
Legislature to fund halfway houses and rehabilitative measures.

Because there is no parole in the new draft, a greater burden
will be placed on the Prison. We would lose a lot of ground
that we have made in getting a maﬁ‘ready for release, Strengthening
the parole-probation system held appeal for some, and reserving an
institution sentence for those who just cannot make it, especially
because some supervision after release is dééirable. Criticism
of parole does not take into account the amount of success that

it has had.



Release on bail pending appeal, and denial of bail as a
means of detention were discussed, and examples of malicious

mischief given to show that fear of continued vandalism or

other harm keeps the system inoperative. Yie were reminded of the
right to trial in ten days. A person can wait in Jail until the
case comes up. Preventive detention is reasonable in the

situation of a repeater or prior conviction, and the case could
be advanced to the top of the docket.  Professor Fox will put
together a bail and bail-on-appeal section for our consideration.

Opposition was not firm to mandatory sentences, but a plea
was made for a lower maximum in the whole‘range of sentences.

The possibility of submitting both the developed sentencing
structures to the Legislature was explored, but it seemed too
complicated, though candid (one said it would show our "fantastic
integrity"). |

We were urged to approach cautiously with our new recommenda-
tions, in view of the new prosecutorial system. The cost of any
change was emphasized as a deterrent to passage. Mandatory
sentences cost, and it must be é%plained to the Legislature that
every additional crime made mandatory has a price tag.

After laboring over a decision, it was decided that
Professor Fox will clean up the oifense and?sentencing definitions
and wili bracket for the alternative sentencing title, and that
the August meeting will be an extended session to reach final

determination on the sentencing problem,



Of the possible August dates (1, 8, 15 or 22), the 15th
seemed most acceptable to those present. Unless a major part
of the Commission cannot attend at that time, an all-day

meeting will be scheduled, beginning at 9:30 A M.

Adjourned 4:30 P M,
Respectfully submitted

&fﬁz YKJ@@Z&—V ‘

Edith L. Hary, Secretary

Minutes taken and
transcribed by
Mrs. Hilda M. Jacob

¢



TILSSTION TO PREPARY

USTA, NAINE

The Commission met August 15, 197k, at the Augusta Civic Center, with
the following attendance: Chairman Jon 4. Lund, Peter Avery Anderson, - guest
Wayne Blacklock, Lt. Jerry F. Boutilier, Dr. Willard D. Callender, Jr.,
Richard S. Cohen, Hon. Thomas E. Delahanty, Mrs. Caroline Glassman, Edith L.
Hary, Daniel G. Lilley, %Williem B, McClzran, Garrell S:kHullaney, Errol K.

. ” Y
Paine, Gerald F. Petruccelli, Hon. Harold J. Rubin, Louis Scolnik, Jack H.
Simmons, Lewis V, Vafiades, Hon. Sidney ¥W. Vernick, Hon. Robert B. Williamson
and Pfofessor Sanford J. Fox.

One more full meeting is anticipated, this to include reviewing
Title 17 offenses. September 16 was set for this meeting.

The work session opened with Prof. Fox reviewing briefly the sentencing
structure developed by the Commission in 1973, and the alternative proposal
now being considered.

Various possibilities of loosening the term were explained. Parole
can bes manipulated. Sentencing clauses are copen to definition. The basic -
decision is: is it ever appropriate for the Legislature to say that a judge
has no discretionh to aetermine whether or not auybody can be locked up?

-

This does not eliminate probation. YA mandatory sentencing structure can

include a sgpecification that a person may not be Jocked up.



ne anvarent change of the Conmission's rhilosophy regarding mandatory
senvencing 1ns explored at lencth, A noticeable inclination toward giving the

court discrebtion developed. The poblic's concern with invisible authority

25 emnhasized, the feeling being that a

"_Jo
~_L

dze is visible, and tﬁe Bureau of
Corractions lcss so. vfe should find:a way to immart more information to the
public, vhich does not understond, for instsnce, that "five to tm years"
really means 3,8 years.

Elimination of the Parole Board was advocated bv so..vJ vho felt that a
return to court for review (perhwps at a certain point'in the sentence) was
oraferable; and that the judge should svecify initially the earliest date an

offender could he subject to release, Tha term could be set, less good time

nd dead time, and the Jjudge should so word tns sentence

i

A movimm was carried that any pronosal regarding sentencing providing

discretion in the court (i,e., imprisonment) include a provision that the judze
may suspend or unconditionally discharge,
A motion carried that for any sentence which can be suspended in whole or

-

if orobation is violated, the

Qu

in part, the judece may give a split sentence (an

0]
Qu
~

rest of the sentence mist bz serv

nitial pericd served in Thomaston in a split

T4 was also voted that the
sentence bs limited to not more then ninety (20) days.

Tt was vobted that the court be avthorized to sentznce to a partlculﬂ“
ition on iis resnonsibility may ask the court
for esrly release ﬁnder such terms as the court may debermine, with th2 proviso

. notice be given to the victin of the crire, the juize to ratn nin tha risho



It was voted that the court be arthorized to sentence offenders un to

rs of age to Sontn VWindham irithout parole, for not more than

o3

five Years, less good time and dead tinme, Judge Williamson went on record

as saying that if he had a vobe, he would vote against this.
Eehabilitation was discuss=d at length, and programs existent or
prospactive ab Thomaston and South Yindhazm were described, also the

po3sibility of making South ¥indham a minirmm security institution, and
Thomaston a maximum,
A trend Lovqrd,acce ting some parts of the original sentencing draft,

end some of the alternative, develoved.  Although a suggestion was made to

offer the Legislature choices, specifying priorities in our estimation,

stronger voices insisted that we should come up with a code as nearly as
vossible representing the Comaission's collective judgment, It is realized
th % the Legislature can alter it, and will make the decision anyway, -
ragardless of our recormendation, | |

Prof, Fox will endeavor to incorvorats today's comments and bring a new

drart to the September meeting.
“~
Adjourned 3:10 P M, - N

Resnectfully submitied

kn)

TAith L, Hory,“Secretary

Tomtes tﬂbpn and

Lr?. Hllqa h. Incob



AUGUSTA, MAINE

COMMTSSTON TO P2PARE & REVISION O T0%7 ARTHINAL LATS

b

The Commission met Septormber 16, 197l at the Auousta Civie Center,

™e followine were oresent: Chairmen Jon ', Tund, Tt, Jerry F, Boutilier,

T, Willard D, Callerder, Richord S, Gohen, Zon. Thomas T, Delahanty,

lirs, Garnline Glassmon, Edith L, Hary, Garrell 5, imllaney, Hon, Harald J.
fabin, Louis Scolnik, Lewis V, Vafiades, H-~n, Sidnev W, Wernick, cuest
Ulayme Blacklock, and Professor Sanford J. Fox,

A comminication from the fvidence Revision Committee was introdnced,
re~mesting our Commission's counsel on the exemption of certain proceedings
from rules of evidence, Recomendations nfter consideration of the points
were:

Proceedings for extradition -- not to exclude,

nary examination -- not to eliminote the rules of evidence,

Detention hearing in criminal cases -- eliminate the rules ('moke

Sentencing -~ rules shovld not apnly.
Revoking probation -- rmles should a2nnly,
-,
Issuance of warrants for arrest, chiminal nroceedings, and search
warrants -- rules should not annly,

Juvenile nroceedings ~- rules should be retained in adjudication,

bt not disposition,

informer nrivilece -~ wnanirwusly vokLed tn nass over.

[

scone of th



It wes decided to strike our nrovision about oresumntinn, which i
pronerly in the evidence, rather than criminal, code,

Chanter 2L, Section 2, Imprison-ent for Crimes Other than Acgrovated

urder or iurder. Good time was immediately brought vpn, and the lack of

understanding by the public which contributes to lack of confidence in the
court, “erden Mullane; explained the system and the Federzl law which
reculates the natter, Varions ways were evolored of meking the sentence

visible, the actusl time served knowm to the public

Prezent good time is s2ven days a month. The ﬁew Ingland averaze is
ten days, and some states award g higher amount. Tt wes voted to
estoblish good time in iaine af ten'days.

Sectinn L, Release from Imnrisomment, Sub-section 2.  The Commission

congidered the non-unifermity of a "life" sentence, and debated whether a
distinction should be made bebween murder and ageravated murder, It
nandatory 1ife sentence is nronounced, thers will be no decention about

tw-five

howr rmch time 1is served, Tither mandabory life sentence or twen
vears for asgravated muirder shonld mean » lesser sentence for non-:2ggravated
marder, such 2s no less than twenty years, If - life sentence is debermired,

. . s
nrovision for requesting a reduction aibe

=

in,

A move to fix the sentence for argravated mrder a2t mandatory life with

. . ‘
nnly the #overnor's nardon and cowmibation anthority, and the sentence for

-mrder abt -y term of rreors not lasgs thom fwentr, failed to mass,
TR MR e R e =u T T P -



A move was passed to retain the mandatory life sentence for aggravated

qurder, with the eligibility to petition the court at the end of sixteen years,
(tut see later action on Criminal Homicide I)
and request a commutation to no less than twenty-five years, which with good

time allowance would require actual time served of approximately 16.78 years.

It was voted to change the terminology in Chapter 22, Offenses Against

the Person, in sections 1 through 6. These will now be labelled

Criminal Homicide in various degrees.

Some thought new terminology would present difficulties, but others
pointed out the wisdom in removing some of the public's emotional reéponse
by using neutral terms.

The sentence for Criminal Homicide T will be mandatory life as voted
for the former Aggravated Murder, but after having served actuai time of
fifteen years, a petition to the court may be made to have the term reduced
to not less than thirty years, which with good time allawance would require
actual time segved of approximately 20,14 years.

For Criminal Homicide YI, it will be any term at the court's discretion,
out not less than twenty years. In a sentence for twenty-five years or more,
a petition to the court may be made at the end of twelve years, for a reduction
of the sentence to not 1ess.than fwenty, which with good time allowance would
require actual time served of approxima%%ly 13.42 years.

In Chapter 34, Section 2, sub-section 2-A, thirty will be changed to

twenty for Class A,
A blanket recidivist statute was considered, anl it was decided to keep

nresent law which is discretionary. Any prior conviction within ten

i

)

4}
‘0

z7s will mean, except for Class E, moving up one class, except for Class 24,
G kv

arl thet will bring a ten-year incrsase. Consecutive sentences will be left

Lo she fudee, who mey make the senternces run consecutively, un to the maximum,
13



The next meeting wns set for Tuesday, Seotember 2, 197h, at 9:30 A I,
at the Aususta Civic Center,
adjourned Lj:00 P M,

Respectfully submitted

Tauth ¢ Yo,

Edith L, Hary, Qecretary

Minutes taken and
transcribed by
Mrs, Hilda M, Jacob

s
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OMMISSION TO PRIEPARSE A
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The Cormission met September 2L 127l 2t the An~usta Oivic

Center, The followine were pracens: Cheirman Jon i, Tard, Dr, "Hllard

D. Gallender, Jr,, Richerd 5, Oohen, Gorrell , iullaney, Gerald F,
Petmicecelli, Louis Scolnik, Won, Ponert R, Willi-mson, and Professor
Sanford J, Fox,

It was provosed to make the effective date of the Code March 1,
1976; rather than January 1, to allow for possible legislative amend-
ments, Title 17 can remain on the books, to include those statutes

which we do not chenge. Our Cnde =71l then becone Title 174, e

will repeal selectively.

s

A list

Q

1

T items for reneal conzidsration tms presanted:
Ohscenity -- we +ill not —2-state, and will exclude
from the renecaler,
Subversive activities -- can be re-dramm with no trouble.
Treason -~ repeal,
Oleo -~ repe=l,
“~
Gure for venereal discas® -- rensal,
Boxing -~ leave
organizabions,
Budget, nlanning -- leave as is,
Bucket shon~ -- eliminate from Oodz,
Thammertr ~- an cthical nrahlenm: se ill leave it in, but

madnmaies the 1mamms e,



Blacklisting -~ leave it in,
Zeligious holiday -~ leawve it in,
“hite cane l2w -~ leave it in,
Libel and slander -- roneal,
Litter control -~ leave it in,

Huisance statutes ~- leave in.

Consecutive or concurrent sentences came uop again, The decision

should be discretionary but with guidelines, the court setting forth its

reasons, Consecutive sentences will be only in unusual cases, justified
by the court, and cannot exceed the maximum for the most serious offense

involved. The attennt o eliminste sentencing ineqgnities would be taken
care of by a spscification that the court must consider not only the
offense, bu® also the offender,

Any violent offense in prison, escave from nrison, and offenses nsgainst

the nrison staff, shall be mrndatosry consecutive,

ening classificztions next received attention,

l_lc

ASS

Homicide ITI (felony murder) will be Class A,

Criminal Homicide IV, 4 move to eliminate section 3, sub-section 2,
b ™
lost. Section b, sub-saction 2,%w=s accented as written,

Section 5 was anoroved.
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Section 6 will be Class D,

Oection 7 will be Class D, and the term "Assanlt" will be retained.

Section B8 will be Class B, and the term "Asgravated dssault! will

Section 9 =1l be Class D, Some adjustment of nhraseology will
be effected.
Section 10 will be Class B,  “lordine will be altered to read
", ..to nrotect nersons ermloyed by him, or consumine his prodncts.,.™.
A brief discussion followed, as to vhere enforcement lies, There is
no vorry until bodily injury occurs. Yle are concerned that the little
guy doesn't take the ran, that the law reaches the one with responsibility;

and therefore Chapter 12, Section 13, requires some adjustment by

Professor Fox, It will be amended to restrict resnonsibilivy to high
mrnagerial oositions,

Chanter 22, Section 11, will be Class C,

Section 12 will bhe re-named "Reckless Conduct" and assigned Ulass D,

Chanter 23, Sex Offenses, Sectior 1, sub-section 1-D.  The bracketed

vords will be included, In sub-section 3, the corroborative stipulation
will be eliminated, ~
' R

Incsich as the attendance was =mall, it wms decided not to take up

further discussion on change of form, Professor Fox -ill proceed to
assign catbarories as the general sense of me~tings has indicated, and
con send hro mail snch o Gehulation, Vpmbars can then voeister objection

o astanry 1o,
S R NG CA 0D UL AN FIN



The recent Corrections Task Force re?oft was referred to, with
a plea that our Commission tazke into considerstion ibs recommendations,
It was argued that our present sentencing policy is a compromise between
our first draft and the alternative, and that we should leave an ontion
for the judge to sentence to the Brreau of Corrections for a community
_program, or =2n individualized plan to be adrinistered by Corrections.
The elimination of the Parole Board should mean that more money will
be available for halfway houses and better probation,

Titles 15 and 3L will be pieced together and brought into Title 17,

The next meeting is scheduled for October 10, 197L, at 9:30 i M,

. Resnectfully submitted

Edith L., Hary. Secretary
Minutes taken

and transcribed by
¥es, Hilda H, Jacob.
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COTRISSION TO PRAPART 37 THD ORTUTML LAS
The Gommission met October 10, 1974, a* the Angusta Civie Center, The

N1l dne vere nrasents Chriro-n Jon ., IonA, Peter Avervy ‘nderzon, Pichard S,

Colion, L, Jerry F, Boutilier, Deniel G, Lillev, Garrell S, Mullaney, Hard &,
by, Jack H, Simmons, and Professor Sinford J, Fox,
Chrnter 12, Section 9, iental Ability vo Stand rial., A strict time

limitation is imposed on the determination whether to stand trial, bubt the trial
will oo ahead an#vay. The ontstanding rule nrovosed by sub-section 7 is that the
conrt grants no continuance on the grounds of the defendant's incompetence.
Sub-s~ctions 74, 72 and 70 show hor to modify the trial to take into consideration

the mental incomnetent's disability. One of the major nurnosps is to separate the

trial for crime from the hearing to estsblish ment=2l disability, thus se

criminal lisbility from commitment to a mental instibutbe One is nob affected by
o . N3

The othervise apnlicable rules of procodure in relation to the deferdeni's
disobilities shovuld bz annlicable, If on the defendant's initiative, the court

irection

()

~aivas a rule of evidence, the rule is waived for both narties in th~v
.

This —akes the conrt o "biz brother! to the defendant, but insures a fair tria

]—l

for the defendant who is incompetent to stand trial, If the defrndont is judged
eniltyr, it nlugs rizht into the sentencing procedure, Chanter 12, section 9.

. I A T .

n effort shonld be made hto galt some rems disclosure to comens e for
1rrn's AT Seforastion from the wanbells disahled cli-ni, It is needfnl Lo

prvicrlots the iacancestion «onh fhe ablosit idte of nanhal abhoron

- - .- . . . N - ) - P A
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Section 10, sub-section 4, will be moved to General Principles,

a move to drop it having failed of acceptance.

Section 10, sub-section 3. It vms voted to alter by stipulating that

once there is some evidence raising the question of sanity, the State shall
have the burden of proving sanity beyond reasonable doubu.

Section 11 presents a procedurs for bifurcated trial, It is very
close to the Wisconsin law which is working well there, and not causing
delay. Apprbved, with this modification: that the defendan:t should be
able to get the insanity issue tried by a judge, even if the first phase
of the trial was before a jury. | | |

Section 10 is a particularized statement of the rule, and not an
insanity defense. The advantage in this formula, widely adbpted, is that
other jurisdictibns will understand iaine's law. Capaci£y, rather than
symptoms, ié consicdered. .

At the break for lunch, it was noted that a newsman ﬁad been pfesent
during the latter part of the morning. The Chairmen introduced the
question of the presence of any repcrier, and the Comrission unanimously

voted that the remainder of the day's meeting would be held in executive

session, and the newsman was sc infecrmed.

s

Chapter 294 is substituted for™ihe chapter on conflict of interest.

Discussion centered on requirement of disclosure, and consideration of placing

a 1limit on the amount of contributicn, and a requirement to keep recaords.
y . . . » h} ) A} x
This chapter was accepted, and Secticn 2, Bribery, was declared a Class C
offeunse.

Chapter 25, Section 11, will be amended to make clear that sub-section 1

rule relatss to trade secrets as well,

Chanter 28, Section 11, is new, ° approved, and assigned to Class D,
Sections 12, 13 and il are takern straight ont of present law, and were

accen ted,



Chnnter 28, Section 10. The cuestion of sooting dogs whiech are harrassing

2ehtle. sheen or chiekens resulted in a decisi-n to include nrotection for a

~rraon wne dastroys such a dog,

-

Jde will ineclude justificatinn to uie reasonable

forces o elect a bresnassing animal.

ui

ke

Sub-section 1-5 #ill stete thot it is cruelty to animols to keen sheeo on

narren or ninhabited islands,

2

meltvy ©to onimals will be Class D.

Shanter 29 T, Griminal Use of Hxplosives and Related Crimes, In Section 1.

section 1-B, insert the word "sends" after "transports."  Sub-section 2-B

-711 read "'Resulations' means the rulaes, reoulations, ordinances and by-laws

0]
)
w1
"

-4

ot
IRk

23 Yy lawful authority pursuant to T 25 sec, 21,

[
e

discussion of the use of mace brought a suggastion to allow 1

w1 riots, for self-defense), ifter a comsideration of cirennstances which

in move exnanded circumstances thsn when a cun may be used (tn hreak un a fich

17 enforcemen

~h% iustify its use, the danase 1t can cause, and examples of exoeriences with it,

s decision wvas for an ad hoc rule that disablin~s chemicals are = =on-deadly force
T oo enforcewent pﬁrhoses.

Santion 1 will be Class G, Section 2 1511 be Class D, Section 3 1ill be

3

Tlass

“amers]l asresment woo reached that use of 2 deadly weanon incronges the
cant ~ze2as of o offense, and eveent rernrdine crines alzngady labhelled Class A,
Do Tipanwng 45 ons ooode vicher in cormhaneing,

- ion o B e disteibnted for revioT,

Toeoten 11 Gention 10 mub-moobion 3-0p Enehond of Hlorreahi i o 1 oimm 200

S e eeame meceanehle medamt man !t Aa T eEs



Chanter 12, Section 3, The nroblen of a 17~year-old offender's reaching

s 18%h birthday before he comes to trial, and no court therefore having juris-
diction, was solved by stating that any juvenile law would apnly.

Section b, ‘Re—phrasing will follow existing langunagse: "firrmess of a
reasonable person.!

Chanter 23, Section 1, sub-sectior 3, The Commission movad to strike out

the necessity for corroborative testimony.  Sub-section 1-D, the words

"outtocks, or female breast! will be Stricfon.

Chapter 11, Section 8, sub-sections 2-i and 2-B will be modified in view of

=

our creating more sentencing nrovisions: 2-% will carry a limit-tion of & years;

2-8 will carry a limitation of 6 years for Class C, and 3 years for Classes D and B

. -

Professor Fox will commmicste with

Hest Publishing Company regarding the

rrinfting schedule, and if it is unsvited to our needs, Tower Printineg Commany will

be concidered, Choirman Lund will work with Professor Fox on the nrinting,
Chairmen Inmnd w7ill accent resnonsibility for arransing to have the code
introduced in the Legislature, It was urged that at public and lezislative

2nrings the Com+ission members attend and sunport the code,

e

A move to close the executive sessiormnassed, and in open meebing the code,
AY
with minor word chonges, but no policy change, was unanimously accented,

Adjourned 3:15 P H,

Rasnectfully?® submitted




COrmlISsTON TO

E«

B ¥
The Commission met Decé%gg¥ﬁ%h%a
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ﬁéﬁmﬁzat the Augusta Civic
Center, for a final review of the prcposed Criminal Code. Present

were: Chairman Jon A. Lund, Peter ALvery Anderson, lirs. Caroline

®
—
je]

ssman, BEdith L. Hary, Garrell S. Mullaney, Ward E. Furphy,
Gerald F. Petruccelli, Hon. Harold J. Rubin, Hon. Louis Scolnik,
Jack H. Simmons, Lewis V. Vafiades, Hon. Robert B. Williamson, and
Professor Sanford J. Fox.

Chapter 28, Section 16, Subversive Activities. It was agreed

that the behavior here described is controlled elsewhere in the Code,
and after considering the infrequency of treason against the state,
it was voted to delete this section. (17 MRSA 3651 will be repealed.)

rIn

he split sentence provisions were considered, and the 90-day

limitation was removed. The court may require imprisonment in a
designated institution for any portion of the probation. I the

initial period of the probation is to be in the State Prison, that
period shall nét exceed 90 days.

A move to adopt the dcuble jeopardy provision as set forth in
the model penal code was carried,

The offenses of being under }he influence of drugs in public,

eand of glue-sniffing, were deleted.

Chapter 23, Section 5, Sexual Abuse of linors, was reviewved,
_ o ki

ard the problem of setting the age differential was discussed.

inz that the actor be at

[ON
o)

The final decision was to amend by ad

o

lecst three years older.



I'ne disconbinuance of the g%rolelﬁqard was discussed, and a
method for providing Superviaionrwhile ohasing out the Board, and
also after it is no longer in operation,VA No éction vias felt
necessary at this time. |

Iiiss Hary explained the prospective printing plan. The Code
will be filed (or pre-filed, if time permits) as a legislative bill,
and printed as a legislative document. It is estimated that this
should be available by mid-January, and it will be distributed to a
statewide list, including the judiciery, bar, legislators, police
chiefs, libraries, colleges, medical associations, district attorneys,
Commission members, and pfess.

Professor Fox's comments in apopropriate places will serve as
the statement of facts, and he will write-a brief analyéis of
substantial changes, which will be especially useful for the press,
as well as for any who do not want to study the entire Code.

Proposals for publicizing the Code included a press
conference, seminars, TV appearances, public hearings, as well as
the usual legislative hearings. From these we may pick up
suggestions and comments wnich cas be considered for amendments.

- A :
Chairman will keep in touch with tnese matters, and notify

L
11

r

Y

]

Commission members when their appearance is desired.

By
It was agreed that although esch memberrhas a right to express
~is individual opinion, as a general policy, statements in public -

snould be to the effect that there have besen dissenting Jjudgments

on some individual issues, but the Commission supports the Code in
nole,

fdjourned 2:15 P M.

y

submitted

Co
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STA, MAINE
COMMISSION TO PREPARE 4 REVISION OF THE CRIMDVAL LAWS

A public meeting was held in Bangor, at the Holiday Inn Bast, on
Thursdey, February 20, 175, at 7:00 P I, Attending were Chairman
Jon 4. Lund, Peter ivery Anderson, Errol K, Paine, Lewis V, Vafiades,
and approximately sixty interested persons, including Representatives
Stephen T. Hughes and James S. Henderson of the Judiciary Committee.

Mr. Lund opened the meeting with iniroductory remarks outlining
briefly the work of 2 years, stressing the compromise nature of the
final draft, and mentioning the further héarings scheduled,

The first comment referred to the marijuana issue, and Hr; Vafiades
explained the’difference between criminal and civil penalties,

Ben O'Leary, a 9-year Navy veteran, presently a University stﬁdent,
asked how section 62 on page 23 affects civil society, saying that he
vould expect to find this in Title 324 (military éode). Mr.vPaine
answered that it was designed more to deal with the problem of the
National Guard shooting students (Kent State) and not actual war
situations (My Lai). ' The possibili&% of prosecution under this sechion
vas explored; the defimition of "reckless" {p.11) was pointed out; and
¥r, O'Leary decided that "probably! the section was good and should be

: ¥
here.

David Cox quietly de-fused the marijuana issue by saying that "it
nay be a red herring," and although he does not favor decriminalization
and thinks the Legislabture will not accept it, it does not merit’
discussion because theré arc much more irmportant issues in'the Code.

¥r. Cox, of Brewer, is District Attorney of District #5 (Penobscot,

Fiscataquis.)



Questioned, Mr, Gox said he had not experienced more pressure
lately in marijuana cases, that he would not want to treat it as a
felony, but neither as equivaient to a traffic offense,

He spoke favorably of the drug provisions being clarified, saying
they will make it easier to bring someone before the court.

Intoxication as a defense (p.6) was discussed, fhe intent, and
whether a matber of semantics is involved, IMr. Lund szid the
Commission did not intend to work any change in the present law, and the
matter would be reviewed with Professor Fox, -

Don Holley, Probation and Parole ofiicer, of Bangor, believed thét
the definition of intoxication needs further clarification (beyond |
Mp, Lund's illustrative verse), and the language strengthened to be sure
Usubstantial® disturbance is described.

Separate trials or ome (p.13) sparked comment. Eva Garnebt of
Steuben favored t:yiﬁg an offender for each offense, each time the law
is broken, and not for one selected offense,

M, Cox referred to section 52‘§p.1h). Hr, Lund said that the
‘pﬁrpose of this section is to see to it that criﬁe; are those that are
published., This led to discussiwm of whether the cop on the beat is
enforcing or interpreting the law, and iir, Paine "said he thought that
the jury did not expect the officer to interprel the law. My, Coxz
recommeﬁded tightening the definition if we are going to use it.

David Fuller of Bangor brought up common law offenses, a.d tir, Lund

. o . -
said that the Code makes an effort to spell oul just what, crimes exiswu.



Thelma Look of Washington County, as a representabtive of the
. County's lMunicipal Officers Association,'expréssed concerns: the uée
of another's vehicle, leniency shown criminals, lack of protection for
the citizenry, and the prevalence of wapunished vandalism. a particular
case waé described, in which she said vandals (with arms and dfugs) ware
brought to court, but the case was dismissed wifhouﬁ the knowledge of
the sheriff énd other officérs.

Hr, Vafiades assured her that the CommissionAhad'concern about these
matvers, but that we should not lose sight of the fact that we are a
country of law. Mr. Lund added his appreciatioﬁ of her distress, saying
that there iéla Limit to what can be done in a criminal code, and beyond
that, citizen involvement 1s needed. -

The provision regarding fines (p.1hl) and restiﬁution were also
matters of concern to Mrs, Look, She registered an objection to plea
bargaining, and ¥Mr, Vafiades pointed out that it has to be done in open
court, which is good imsurance against bhe kind of situation she described.
¥r. Henderson said that othier issues before the Lsgislature will also help

N

in this field. | R

A representative of the press inquired about the legislative
procedure for the Code. lir, Lund explained, and Mr. Henderson listed the

¥

vaimshmwhgssdm&ﬂaLeﬁﬁngtmﬁsmmwﬁeémﬁhmswmddhwe
individual hearings.

To a question about how the Criminal Code was coordinated with the
work of the Corrections Task Force, the answer was that it wasn't: that

. 3
the Code was essentially reducing a pabchwork to logical seguence, and

was really a restatement with en attemst to make the penalties logical.



Mr, Holley referred to pages 140 and 1h1, the manner of serving
the sentence, and explained cormunity-based correction programs.

The classification table on page 5 was briefly questioned for
information.’

A question was raised abéut section 5108 (p.77). Does this mean
only sheep, or any animal? The answer: the judge says maybe goats --
anything that couldn't forage for itself would die overnight.

On this note, the meeting closed at 8:L0 P 1. Several persons
spoke to the Chairman aﬁd Commission members afterward, not for
atbtribution, including one homosexual who expressed satisfactioh with

the way the Code handled sexual matters,

Respectfully submitted

Tt £ fcé*? ,

Edith L. Hary, Secretary

oy

Minubes taken and
transcribed by
Mrs, Hild. i, Jacob,



STA, MAINE
COMMISSTION TO PREPARE A nfVISTON OF THE CRIMINAL LAWS

A public hearing was held in Chase Hall, Bates College, Lewiston,
Tuesday, February 25, 1975, at 7:00 P li, with a tobtal attendance of 26,
including Commission members Jon A, Lund, Richard S, Cohen, Edith L, Hary,
and Jack H, Simmons; and former member Hon, Louis Scolnik, The chairman
ilﬁtrdduced also Judiciary Commitfee members Robert W, Clifford, Samel W,
Collihs, Jr., Roland A, Génthier, James S, Henderson, Stephen T. Hughes

and Margaret B, Miskavage,
7 David Willlams, a Yarmouth attorney, éxpressed geﬁeral support‘for
the Code, approved removing "clutter" from the courts, bubt said he was
disappointed that the Code didn't remove squealing tires and noisy
mifflers, and otherwise give attention to motor vehicle laws, It was
explained thab a separate study should deal with such laws, bthey being
more civil than criminal in nature.

The obstruction of public ways, loitering, prowling,. and the
possibility of the sections on disordérly conduct becoming a cover for
“harassment of youth, were the basis'Qﬁ ¥p, Williams' comments, (Chépter 21,
sections 501, 502; 505.) He recosmmended drawing a more narrow sbtatute to
’protect the freedom of assembly and speech, and favored saying whab is not
a crime. He felt that the Model Penal Code .250.6, 250.7) contains

clearer wording.



Mr, Simmons explained that the Commission had consulbted the
Model Penal Code as well as other codes, and spoke of the drafting danger
in writing negative statutes, which tend to be self-limiting, As the
statutes are applied, he said, the courts wili set the perimeters.

Mr, Will;ams said the word "reasonable" should be defined; that
although it has been in thé law a long time, it is constitutionally vague,
subject to misundersvanding by the average citizen,

Mr, Williams accepted the invitabtion from Chairman Lund to submit
to the Commission his comments in writing. |

Thomas E, Delabanty II, District Attorney for Franklin, Androscoggin
and Oxford Counties, applanded the CommissionAfor its work, and said the
Code was not to be looked at'lightly. He liked the sentencing structﬁre,
the elimination of the Parole Board, the classification of crimes, and the
definition of "dwelling place,"

The definitions of Marmed," "deadly weapon" and "dangerous weapon"
should be.stated clearly. Discussion followed on concealed weapons, the
mamner in which carried, and the use intendéd. The Commission members
agreed that clarification was needed.

A drafting éhange will be made %b show that the Grand Jury has
Jjurisdiction above Class D,

Section 5-2-B (p.6) came in for some criticism, and the MHillett case
was discussed for relevancy. '

Sgt, Roger Bisson of the Lewlston Police Deparﬁment-expressed
éppreciaﬁion of the difficulities encountered in drawing up such a code,
and listed sceveral areas for consideration, Section 752 on page 9L deals

only with those in custody. Sgt. Bisson would like to have assault on



an officer not so limited, but have the section applicable to assanlt
on an officer in the line of duty.

Section 209, Criminal Threatening (p.lh2) was questioned, and the
exact meaning of "imminent bodily injury." A clasé ;vill be assigne.d.

He recommended expanding section 103 on page 66 to define
circumstances in which. ordinary household tools become burglar's tools,

On the subject of marijusna he urged setting an age limit, and a
specific limit to the amount a person may possess. He made a plea
especially on behalf of children uncontrolled by parents, but ﬁ%, Simmons
replied that the Commiésion had not tried to deal with the juvenile law, |
Sgt. Bisson séid he would not argue against decriminalization, but thought
it would open a lot of trouble., In general he favored the Code, and‘
felt the sentences were more Jjust. |

John Gole, Assistant District #Attormey in Mr, Delahanty's office,
pointed out an apparent inconsistency in sentencing, which presented
opportunity to explain the conversion table. See page 5.

An inquiry aboub changes was answered by saying that the Coﬁmission
would offer amendmeﬂts to the Judicf&ny Cormittee after the public hearings
and its March 1l meeting,

The meeting closed at 8:45 P M,
Respectfully submitbed

Teicth £ Aen,
J

Edith L. Hary, Secretary
Minutes taiken and : ‘
transcribed by
Mrs, Hilda M, Jacob



COMMLSSION TO PREPARE A R=VISION OF THE GCRIMINAL LAWS

The Commission held a public hearing Thursday, Febmar} 27, 1875, at
the University of Maine Law School in Portland., Over 50 attended,
including Commission members Jon A, Iund, Richard S5, Cohen and Gerald F.
Petruccelli; and Judiciary Commitbtee members Barry J, Hobbins, Philip L.
Herrill and Stephen L. Perkins,

Following introductbry remarks by the Chairman, Prof. Melvyn Zarr
spoke, with particular attention to seﬁtencing and probation and parole,
Section 1252 (p. 140) represents to him too radical a change from the
present minimum-maximmum system which has certain strengths, as well as
. disadvantages. Prof. Zarr proposed tha£ section 1252 be added to the
present alternative, with requirément that the judge choose one or the
other, avoiding restriction of "bullet-siraight” sentences.

Prof., Zarr did not object to eliminating the Parole Board, on which
he has experience of service, | He did feel that its functions should be
preserved, perhaps by having the judge periodically review the cases.

He believes it unwise to permit the warden to screen the cases for
judicial review. Mr, Lund pointsd out that the Code authorizes the
Corrections Department to make such recommendations and does not specify
the warden. It would be an administrative matter within the Department.
Prof. Zarr insisted, however, that ii would be the wafden, and recommended

that the Code state just who would do the screening.



Ms, J, Mills inquired about section 252-1-B (p.L6), and whether it
woula be rape in the case of a separated couple without a divorce decfee.
Mr, Petruccelli explained the thinking of the Commission, bthat the wording
had taken into account contemporary living pabtterns without legalities,
as well as the generally understood meaning of the term "spouse.a

Frances Harriman, co-director of Rape Crisis Center, spoke on
Chapter 11, Sex Offenses, and recommended adding the clarifying word
leohabiting” to the definition of “spouse." She asked the Commission to
understand the serioﬁsness of force in rape, the violence and humiliation
which could be {(especially in the case of a married woman) more frightening
than the actual sexnal act. Her suggestions were submitted in more
detailed form in writing. See enclosed.

Howard T. Reben, attorney, was concerned with section 501 (p. 73), and
especially with what was understood to be a "loud or unreasonable npise."
Mr, Petruccelli said the Commission had tfied to write something which
would consider the general affront to public order. Mr. Reben argued that
the proper remedy for such behavior would be simple ejection from a public
place; that a loud noise should not be a crime. He said that sub-section 2
is good, an attempt to tailor an enforceable standard, but that 501-4 cancels
it,iand he hoped that the Commission would re-consider, and strike 501-1-A,
"The purpose is still accomplished,! he said.

- Sally HMcIntyre returned the meeting's attention to section 252 (p.h6),
énd said that 19 MESA 581 bears on the couple living apart, and that the
Code would provide no protection in case of rape.

Ted Hoke inquired about the point at which the grand jury enters, and

said he thinks the present draft of D crimes is vague,



Steve Hanscom raised a question about section 62 (p. 23), Military
orders, saying it is OVerlf broad, and is really éovered byvsection 102
(p. 24t). Hr, Lund replied that the Code had attempted to minimize
gnesswofk, and iHr, Petruccelli added that it spelled out some form of
probection to the military. g

Ellen George queried the Code's provisién for bifurcated trials,
said it changes Maine procedure, the Comment is not persuasive, and asked
Wy not give the judge discretion?®  Mr, Oohen emphasized it as an option
of the defense, and Hr. Lund said there could be a constitutional problem
in not affording the defendant that defense if he wanted it. The Commission
thought it should statutorily allow what has been only a Judicial decision,

Peter Ballou, Assistant District Attorﬁey in District #2, congratulated
the Commission on the overall approach, and expressed general approval,

He submitted in writing smggestions which showed serious and extensive

study of the Code.  He spoke briefly on scome of these ffom a prosecutorial
iewpoint: the inclusion of a simulated firearm among weapons, territorial

jurisdiction, definition of "appfopriabe prosecuting officer," immaburity,

the value of a blank check, classification of theft offenses, assauit on an

officer (He was assured that it will be classified.), and arson.‘vsee enclosed.

Francis Jackson askéd about thé definition of imprisonment, and Mr, Lund
answered tunat it included time in maximum secufity and alsc a communitby
program, and would include a community program operated by a privabe house.
Under probation conditions, Mr, Jackson regarded unreaspnable the requirement
to support dependents (section 120L-2-4, p. 136), and asked the reason for it.
Mr, Lund said that the court might well find it apprOpriate'to specify this
requiremnent, and Mr, Pebruccelli said that the idea of probation was to afford
an alternative to. going to an institution and necessarily required a

restructured and restrained 1ife,



Mr. Jackson criticized the phrase Hexcessive use of alcohol! (section
12bh-2-1, p. 136). ° The difficulty in determining what is excessive use has
led to a probation rule of non-use, he said, and a standard should be set,

He asked if the seven purposes of sentencing (section 1151, p. 129)
were arranged in order of impbrtance,Aand said that nos. I and 5 were
- contradictory. IMr, Lund spoke of the phildsophical problem, and invited
the submission of a suggesﬁed draft, Mr., Jackson said the Code is in many
ways-an improvement, that the pénalties are more consistent, but that he is
disappointed in the number of new offenses created, and that decriminalization
of some things hasn't progressed to a poinf he would have wished.

Dan McIntyre spoke about section LOL (p.\67), saying that he had been
Cguilty ofuleéving his car in an A&P parking lot over 24 hours, and believed
it should not be a crife. It was ekplained that this was intended to cover
situations of a high nuisance nature. He élso said tgat tHe Code piaced
too high a penalty on the use of slugs in a machine.

Mr, McIntyre contended that section 516 (p., 80) could well be voided,
and offered the opinion that in certainc:ircumstandes champerty would be a
good idea. The Commission members did not ‘go on record as agreéing, but
showed interest, |

Mr, Hoke spoke again on the matter of restitution, and Mr, Lund said
that the Commission regarded restitution as wholesome rehabilitation, and
| had tried to correct a lack of concern on the part of phe courts for the
injured citizen, Asked if restitution would be required in.cases where

there was actual imprisonment, he was told that it was contemplated.



Allan Caron, identifying himself as an ex-convict, focussed abitention
on section 1252 (p. 1L0), asserting that the terms set forth would really
allow an indeterminate sentence. He believed that contradictions existed,
presenting a problem of flexibility at evéryvlevel. His effectiveness
being impaired by personal reaction, he agreed to submit his comments in
writing, o |

Meeting closed 9:L5 P M,

Respectfully submitted

Edith L. Hary, Secretary

IMinutes taken and
transcribed by
Hrs. Hilda . Jacob.
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The Commission met ¥riday, slarch

Center at 10:00 A M, with the following attendance: Chairman Jdon A, Lund,

De, Willard D, Callender, Jr., Richard S, Cohen, Caroline Glassnan,
Edith L, Hary, Lt., Jerry F, Boufilier, Garrell S, Mullaney, Jack H,
Simmons, Lewis V, Vafiades, Hon. Robert B, Williamson, and Professor- -
Sanford J, Fox, Guesis with permission to present suggestions and
corments were Dr, Ulrich Jacobsen, Charles Leadvetter and Vern Arey.

Each member was asked to neme sections which needed discﬁssion,
bearing in mind the limited time available, The most important seemed
to be insanity defense, juriédicﬁion of different courts, definition of
culpable states of mind, section 210 provisions as bearing on OSHA
regulationé, and a list prepared by a group~resultihg from study of the
proposed.Code by the District Atbormeys. |

Professor Fox spoke of the justification sections, saying that
instead of a black and white situation, misbakes should be taken into

consideration,

Dr, Ulrich (leine Psychiatric Association, consultant in foremslc

psychiatry at the Avgusta tlenbal Hé$lth Inétituﬁe, work with courts)

presented the view of psychiatrists on section 58 (p.19). The dsfinition,
and in fact the ﬁse, of "mental abnormality" is wnacceptable to psychiatrists.
He registered strong objections to the couri's Eending a person to a mental
hospital, which means that the court controls the situation, and makes the
hospital a pseudo-prison. Dr, Ulrich favored the wording of L.D.550, and

said that the English "guilty but insane® would be workable, especially if

"more approoriately in a hospital® were added. He insjsted that



hospitalization should be a medical decision,.as well as treatment and
discharge; explained the difference to psychiatrists between personality
digsorders and real psychoses; and suggested that the proposed Code might
be ip conflict with Title 15.

After Dr. Ulrich left, s brief discussion took place, on whether to
chéngé the proposed wording. L.D.550 is in the hopper, and ultimately
the Legislature will decide what wording will become law, Profcssor Fox
said that the Code is not an éffort to identify medical terms, but rather
tb'défine culpability, adding that if '"mental disease or defect" misleads
the psychiatrists, we could use '"mental disorder" or just "abnormélity."

A motion to change our present definition failed of passage.

Charles Leadbetter was the spokesman for the ﬁrosecutorial study group,
reinforced by Vern Arey; both of the ibborney Generalls staff,

¥r. Léadbetter brought up section 1, sub~section 2, saying it presented
a latent ambiguity in cases vhere the dates of some essential element of the
crime cannot be determined.  Professor Fox will clarify.

vSection 2, sub-section 1 (p.2): the meaning of thé-word "yoluntaryt
- should be spelled out, Mr., Leadbetter said, He referred to the comment on
page 51, saying that LaFave and Scotsxis meaningless to Haine atbormeys, and
that "volunbary® should mean non-reflexive acis. The Commission agreed_to
pass over this crivicism,

To the definition of #dwelling place,! Mr. Liadbetter would like to
have an intent to revurn expressed, this having béen a defense, There was
no real objection, although Professor Fox regarded it as excess, and sald
that once you ralse one state of mind, you exclude all others. Something

can be put in a comment. .



Among other definitions deened deficient was "structure,"  Although
a structure haé been traditionally abtached to land, and we intended the
efinition to be comprehensive, we will put something in the comment to make
this clear -- that we include, for instance, a trailer.

In Section 5, "abnormal condition of mind" (sub-section i, p.0) was

questioned, The Commission had already been interrogated on the intoxication

part, Difference of opinion existed as to whether the Code changes Maine law,-

It was voted to delete from sub-section L "intention, knowledge, or reckless-
ness, " and substitute "culpable state of mind.® |

HMr, Leadbetter was assured that the ability to prosecute under one
seétion did not preclude 0pportunity-to proseéute under another section,

A few other points were ralsed, bubt no changes were effected.

Plea negotiatiéns, however, produced discussion which resulted in a vote
to delete the subject fiom the Code, with the undefstanding that the Criminal,
Rules Committee would be contacted by Fr, Simmons, with a view to having
plea bargaining taken up by that body.

Comments and criticisms received from public and Judiciary Cormittee
hearings were introduced. A suggestipn was offered to include a siwmulated
firearm in no. 9 (p.3), but a move to expand to include a toy pistol failed
to pass. Latitude is available to the judge, and the defendant can require
the prosecution to establish that a deadly weapon Tas used,  Armed with a
dangerous weapon should.include possession, and the definition shall so say.

Heroin will be reclassified and made one grade higher,

Section 510, sub-section 1-% (p.77) will say "domestic animal' instead

of "sheeop," v



A provision will be added to section 752 (p.94) covering an officer
who is simply carrying out his official duties, and known to be an officer.

The penalty for this section will be class D.

Recognizing the growing public anxiety for restitution, the Legislature
would like a strong statement of policy requiring the cowrt to consider such
remedy in all sentencing, and the Judiciary Committee has reguested bthis
statement. Professor Fox will add to the general purposes of sentencing,
listing restitution as a benefit to the offender as well as the victim,

‘The Commission admitted that ordinary household tools beéome burglar's
tools oﬁ occasion, but did not change the wording 6f the Code, simply
stating that intent must be proved. '

The Commission thoroughly considered submitted suggestions on sex
offenses and prosfitution, but was not inclined to accept the many changes
proposed. Section 251, sub-section 2 (p.li5): "3 months" and Yone month!
will be changed to "90 days" and "30 days."

Warden Mullaney expressed concern that section 1252 (p.1h0) will mean
an increase in Prison population that will exceed the capacity of that
institution, He would like to recéive only class A, B and C offenders,
and have first offenders and those receiving less than a year to go to the
county Jjails, | He said that theADistrict Cour®t should not be able to
sentence to Prison. . Justice Williamson agreed,y £ more direct descripbion
of the sentenciﬁg problem should be written. Mr., Mullaney expanded on the
problem of the disruptive influence of young persons, their short term
rendering it impossible for them to fit into any program. 4 motion’to
exclude tﬁe District Courdt from sentencing to State Prison failed to pass.

A point was made that the Burcau of Corrections could transfer the offender,



Section 53, sub-section 1 (p.15): ”ét the time of the proceeding!
will be changed to "at the time of the offense.™

Section Lol (p.67): motions for changes failed of acceptance,

Attention was given to section 210 (p.h2), which, it was said,
probably would not pass in its present form. = A compliance agreement having
bezen entered into should be a mitigating circumstance, and the penalty should
be graduated, depending on whether or not injury actually occurred.

I lustrations were offered: the urban problem of housing, the Cocoanut Grove
fire, The result of the deliberé‘ion: immunity during formal compliance
period; a two-step penalty; bodily injury having occurred rates class B,
without injury rates class C; |

Section1203, sub-section 2—B \p.39), and 2-C ,p.h0): Ydangerous ﬁeéponﬁ
is sufficient, Surplus language will be omitted,as Mr.Leadbetter suggested.

The meaning of "extreme emotional disturbance! was taken to be egual to
"heat éf passion,¥ and suddenness should be an element, sald Mr, Leadbetter, -
He queried inclusion of mental retardation, ‘The statemeﬁt was made that
the court has rejected diminished responsibility.

Ralph.Lancastef's letter next fgpeived attention. On the matter of
private bribery, the answer was that chapter 25 does not deal with private
bribery, but is trying to keep the government honest,  Professor Fox will,
however, make the language consistent. !

Robert Ericson, State Chemist, will be asked to check paragraoch D.

Paragraph G did not meet with agreementof tﬁe Commission, which said
that there is a crime of recklessly endangering human life, but that just
vsing a different ingredient in compounding should not bera crime,

Professor Fox will nske suibable addition to the comment.



The answer to paragraph H was that section 2215 weas repsaled because
it serves no useful purpose, Paragraochs I and J were passed over. The
criticism of '"usable" (sec, 2383, p. 15L) was answered by saying that the
Cormission intended to exclude petty amounts, Paragraph L: Professor Fox
vill consult 22 MRSA 2387 for an answer.

On the argument that marijuana is less harmful than tobacco and alcohol,
it was agreed that Chairman Iund will tell Mr. Lancaster that the Commission .
menmbers examined different authorities, and found especially convinecing the
book LICIT AND ILLICIT DRUGS by Edward M.Brecher (Conéumers Union Report).

The desirability of appearance of Commission members at Judiciary
Cormittee hearings Wwas emphasized, and the dates of the hearings announced,

The possibie continuance of this Commission or a similar one, to draw
up model charges, indicuments, and jury instfuctions, was explored. Some
courvs (including Federal) use such jury instructions and find them useful.
Justice Williamson will consult our other consultants for a view of this
matter. An additional grant might be obbained for such work, as well as
for an educational program to provide further acquaintance with the Criminal
Cods,  Chairman Lund mentioned the TV film , now in the planning stage.

Other functions of a continuiné:group were put forth: to look ab
sentencing praétices, to develop remedies for iir, MHullaney!'s problem, to.
‘examine future amendments and £it them in properly. The nmeeting decided
that the Chairmaniéhould discuss with the Judicii&y Committee the possibility
of a continuing commission, and provision for membership, in case it seemed

advisable to have legislative authorization at the present session.

Adjourned 5:00 P i1,

Respectfully submitted

Dt ]
.. : 2P e,
iiinubes taken and CLLh “-WLJLT/f
transcribad by d-
vrs, Hilda i, Jacob Sdith L, Hary, Secretary
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A meeting of the Comrission was called for sentember 17, 1975, at

the State House, in fugusta, ab 11:00 4 ¥, Present were Chairmen Jon A,
Lond, ichard S, Cohen, Caroline Glassman, Edith L, Hary, Daniel G. Lilley,
Gerald F, Petruccelli, and Professor Sasford J. Fox. Invited to attend

present were John N, Ferdico of the Attorney General's oifice, and

[

gl

P

members appointed from the Judiciary Committee to work with the Commission:
Senators Samuel W. Collins, Jr., and Robert W, Clifford and Represenbatives
James 3., Henderson and Stephen L, Perkins

The chairman expressed appreciation to bthe Commission and to uhe

Judiciary Committee for cooperabion and time spent at meetings and

legislative hearings; and read the legislation which extends the 1life of

the Commission until March 1, 1976,
An agenda was informally suggested: the impact on regulatory agencies,

nrooosed legislation, activities of the Commission in the next few months,

egl
indictment forms, jury instructions, marijuana case procedure, education,
and funding.

Members of the Judiciary Comaithtee swoke of several araas uhich should

or might warrant abttention durine this period, and Commission members

[

suggestbed others: offenses now outside the Code, model complaint forms,
Qéttern jury instrucbions, analysis of the jury srstem, The educational
effort anthorized by the le-islature, volid points made by »htorneys in

letters which should be answered, any inconsistencies in and amendments to

o Code,



Problems 2nd comments can be solicited in the next Bar Bulletin, and
at the November seminar for trisl lawyors,  Chairman Lund and Edith Hary
“will consult about this,

gencies,  The Code will have some impact on the

(]

Rerulatory a

enforcement, elements of stateAregulatory agencies, Attorneys assigned
to these departmeats will.be asked to undertake an analysis qf this effect,
Tt was voted to formalize the request by a letter from the Commission,
developed by the chalrman, to the Attorney General, requesting the
analysis, The effect of the Code on mmicipalities should also be
explored, A lebter from the Commission to municipal attorneys would
2lert them to examine the Code.

Marijuana, The question of civil procedure in marijuana cases
was raised, and it wasvpointed.out that marijuana fines have helped to
support the Court. A lot of previous crimes will become civil matters,
and agencies will have to decide what to do, They may ignore, or say
they haven't the capacity to enforce, passing the authority to the attorney
General, or the District Attorneys, For traffic violations, an actual
physical form exdsts, and such a form should be developed for marijuana
cases, Tt would be useful to find out how Oreron has handled this,

The Rules Committee is working on a rule in connection with the

traffic ticket. A copy of its draft will be made available to Prof, Fox
and for the Commission to look at at the next meeting,
Hducation, 4 request for a grant Trom the Criminal Justice FPlanning

nd /ssistance Asency will be develoned bo emnloy an attorney to coordinate
~ducabional seminars, mcebings, or courses for lar enforcement ofilcers,

and -ould not ineclude the Commission's activities, YPrivate! courses

nyw being taugnt are not sufficient,

”
a



A beam effort is contemplated, involving District Attorneys and

versomnel of the Attornev Gensral's office, That the assignment would

be too much for one person was agreed, and the possibility of hiring a

0

vrofiessional teacher to do a video tene for courses was discussed, this
tape to be accompanied by a lawyer-instructor to answer questions,
Another suggestion was to place several of the tapes around the state
(the LEPAA has funded fifteen or twenty video tape systems; all Uofl
campuses are so equipped). To confine this effort to law enforcement
officials was thought to be inadequate: any interested should have access
to the information and explanation -- the bar, the general public, for
iastance,

It was voted to have the chairman increase the grant application to
include hiring a professional teacher to do the tape, and include in the
stabement availability by the general public and the bar. The Commission
w11l sponcor, but the grant will be to the Attorney General,  If the

serminates the Commission next March 1, the grant can be

<
s
o
,—.-
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Commission activities. It is important to have lialson with the
lazislative screening commitbee Tor proposed legislation, so that the

estrd amendnments will be availnble to

Concern was expressed sboub comnissions which are created for

s or neriods, but then extend their lives for one reason

O
5}
D
N

spzeific purno:

or another, The pros and cons of extending this Comaiszsion were
Aiecunsnd,  Ib wes avresd thabh an inds{inite exbension sho 17 not be

anticipated, but that it would be useful %o have a group to which
If 2 funding reguest were modest, the

. o 3 o T 7
Proner veosons for an erbension arve o




analyze the impact on regulatory agencies, to sponsor the grant for

D
-
jop
9]
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aeducational nurnoses, and to examine epses outsilde the Code,

well as Lo sarve as a group to answer questions and view prospective

L)

acting the

.
’A

"lrcislation af Code.
& final motion was passad to authorize the chairmen to request a
second grant of the Criminal Justice Planning and #ssistance fAgency

to include the things discussed,

Indictment forms, Jury instructions, A difference of opinion
was noticeable: whether or not the Court ﬁould approve, what other
states have done, actual usefulness, "canned" jury instructions, the
matter of Commission priorities -~ all were debated., A motion that
the Comnission should not, as a Dollcy matter, undertake preparation .
of indictment forus, passed. Inasmuch as a quorum was not present,
the nmabtber could be reconsidered,

Adjourned 2:55 P i,

Respectfully submitted

.- ‘, s A ':3/"/;//—/\,
( AR~ /h Loy —
7
Edith L, H:ry, Secretary
Minubes taken and

tro 1ucrio d by
irs. Hilda i1, Jdocob

e



A meeting of the Executive Committee was held following the '~~~ '

regular meeting of the Gommlssion September 17, 1975, at which a

budget for 1975~ 76 was discussed, Professor Fox will be retained -

to do additional work on the offenses outside the Code, and the

- impact of the Gode on regulatory agencies. The letter to agenéiesiafi’f" -

from the Attorney General will have a, covering letter from
Professor Fox." December 1 will be set a8 the date that he must

receive the responsee

to Richard S;ycohégéi_» :

" Respectfully submitted

transcribed by

Mrs, Hilda- H, Jacob Lot - l‘e{j;_ff}ﬁif

?His conolusions and comments will be sent Vﬁ

Minutes taken énd"”‘n']rﬁe? ﬁfi  Edith L, Hary,‘Sleetanyi'eef'q‘d




COLISSTICN TO PREPARE A REVISION OF THE CRIMINAIL LAWS

The Criminal Law Revision Cormission met at 10:00 A 1, Tuesday,
December 23, 1975, at the State louse in Avgusta, Present were
Chairman Jon i, Lund, Richard 3, Cohen, Edith L, Hary, Lt, Jerry F,
Boutilier, Gorrell S, lMullaney, WArd B, Murphy, Jack H, Simmons,

Lewis V, Vafisdes, Hon, Robert B, Williamson and Professor Sanford J.
Fox, lembers of the Judiciary Committee attending were Senstors
Sarwel ¥W. Collins, Jr., and Robert W, Clifford; and Representatives
Roland &, Gauthier and nges S. Henderson. Also abtending were
Cherles Leadbetber of the Attorney Gene*al’s epertment; Peter Ballou,
Assistant District Attorney in Cumberland County; and Stephen L,
Biamond, working on'the Criminal Code's educabionsl program under a
Criwminal Justice Planning and dssistance Agency grant,

ir. Dianond was invited to report on tﬁis program. /A series of
lectures to police has reached 900-1,000 law enforcement officisls,
Guestion-and-enswer periods were useful in bringing out some problems,
with which iv is plamned to deal by articles in Alert and other iG

e

Videotepes covering the envire Code are complete, will be used

mormings by the Maine Public Broadcasting stations, are available to

o

0

District iltorneys. Some courses are wnder way and the program will

be complebe in all districbs by March 1, Initial feedback on the

A

tapes has been fairly good. Further disseminabtion is pl?hﬂed to the

Bor, the Trial Lawyers Association, and Professor Fox is to talk to the

Justices of the Supreme and Superior Courvs on Januaery 20



Senator Collins has submitted the subject "Revision of the Criminel

Code" as a title for a bill to be presenied to the 1976 special session.

Anendments can be added later, A skeletal bill to include some priority

witers should be ready by January 1k,

The following proposed amendments from the list of 41 distributed by

<l

Frofessor Fox were taken up, the discussion cowbining relevant parts of

the amendments suggested by the prosecutors! group, Mr, Ballou and

v, Leadbebier answering questions end exolaining the prosecutors!
suggestions,

1. Section 752. Assault on an Officer. Approved.

2, Section 1201,  #ligibility For Probation and Unconditional
Discharge. After a brief discussion acknowledging the difficuliy of
the court's apility bto match rehebilitative experience, and the lact

that the general purposes of seatencing on page 183 of the Code covered

2 broad renge, this anendment was approved,

3. Section 252. Rane, Unanisity betueen gross scxweal misconduct
and rape was urged, To mezimize protection of those under 1k, it was

ed to insert "in fact" in appropriate places relative bo 1l-jFear-olds.

L., Section 253. Gross Sexual Misconduch., — Approved.

S. Section 125N, Release from Imprisonment, \pproved.,
6. Section 652, Robbery. Grading and language changes were

J_

giscussed, Incorporation of atbempt wording was accephted, and an
eddition providing that the defendant must have knowledge bhat his
accomplice ras armed, Section 652 will be repealed, The content

111l be joined with section 651, to be called simply Robbery, the



disvinction bestveen Robbery and iggravated Hobbery to be established

.

in the penaliy section. Robbery as amended was then approved,

7.  Section 360. Unsuthoriged Usz of Property.

Sub-section 1~0-2: the final sentence is to be deleted, Vith this
deletion, the amendment was approved.

8. Section 25k,  Sexual fbuse of IMinors., - It was agreed to

include the words "not his spouse," and vo change 18 to 19.  Approved,

9. Section 556, Incest. Incest will be re-defined in terms of

consanguinity, the bobtom age limit for the viebim will be removed, and
the suggested word change was approved,

10.  Section 85Lh.  Public Indecz=ncy,  Approved,

11. Section 1, Separate Trials, (See also 20.) The change

proposed in the prosecutors! list is from the ABA standards. The present
section was a compromise derived from the Uniform Code. Flexibility for

the court under both was discussed, A move to retain section 1, with
3

the addition of sectbion 107, sub-sectbion 3, from the Model Penal Code,

12. Section 362, Classification of Theft Offenses, A molion

13, See 12,

1. Secbion 2, sub-section 23,  Serious bodily injury.

Anproved, with the addition of "necessary bo recovery of physical health,

15.  Section . Classification of crime; civil violations.

S e

This clerifies the double standard: civil Tfor an individusl acbing on his
ovm; criminal if he acts for a corporation; criminal for a corporation.

Professor Fox will develop the rationale into a comment,  Approved.

-3



16.  The same policy as in no, 15 was accepted,

17, Section 5. Pleading and proof, This amendment was not

accepted, Section 5, sub-section lj of the Code will be repealed, and

both Intoxication and Abnormal Condition of the Mind will be located

elsevhere, The prosecutors' languvage for Intoxication was approved,

to become a new section 58-A, Abnormszl Condition of the Mind will be

numbered 58-1, following the wording svhmitbed by the prosecutors.
Present sections 58~1, 58-2 and 58-3 will be re-numbered 58-2, 58-3

and 58-l.

18. Section 7. Territorial applicability., The suggested
addition was debated, but failed of acceptance,

19. Section 13, Lesser offenses, YHith Professor Fox's

suggested addition in his notes, this was approved.
20. See no, 11.

21. Secbion 152, Attempt. The vote was not to accept bthis

22, Section 352, Definitions.  Sub-section 5-F is amended

by accepting the first senbence in Professor Fox's list,

K question was raised regarding implementzbion of civil violation
enforcement. Yhat is the procedure when identification is refused?
Professor Fox will find out what Oregon and other states have done.

Should penalties for civil violabions bz in the Code or left to the

courts? . It was moved and accepted that failure to provide ideantificabion

e



g

be an offense. Professor Fox will determine a penaliy to propose
to the Commission,

A suggestion was made that in case of fines bzing paid month by
month, the provision be to increase by 505 the balance due when an
instvallment is skipped., Ho vote was taken on this,

Pollution complaints were mentioned, and how enforcement would be
handled, A warrant on the spot seemed to be the answer, officers being
avthorized to issue the complaint, by a form to be determined.

There should be provision for arrest to secure a probationer's
appearance in court,
nese subjects which were briefly discussed after action on the

.

foregoing 22 amendments will have attention at the next mceting,
scheduled for Thursday, Jdanvary 8, 1976, at 10:00 4 M, at the State
House in Augusta,

Adjourned 3:30 P i,

Respectfully submitted

oo,

(/),’f_,, ]1 -
Minutes taken NBARAL] n/~£¢f;/
and transcribed by 2
rs, Hilda Ii, Jacob Edith L. Hary, Secretvary



COMMISSION TO PREPARE A REVISION OF THZ CRIMINAL LAWS

The Commission met Thursday, January 8, 1976, in Augusta. Attending
vere Chairman Jon A, Lund, Lt. Jerry F. Boutilier, Richard S, Cohen,

Bdith L, Hary, Lewis V, Vafiades and Professor Sanford J. Fox; coﬁsultant
Hon, Robert B, Williamson; adviser Ward E, Murphy; from the Judiciary
Committee Senators Samuel W, Collins, Jr,, and Robert W, Clifford; and
Representatives Roland A, Gauthier, nges S. Henderson and Stephen L, Perkins.
Also p;esent were Charles Leadbetter, Peter Ballou, Stephén L; Diamond, and
from the Probation Board, Raymond Nichols.

Chairman Iund explained the conditions which have been attached by the
Criminal Justice flanning and Assistance Agency to the Commission's gfant
request, requiring the development of model complaint and indictment forms
aad model jury instructions,

The sense of the Commission is that its work has been done, and that
this additional work could well be undertaken by another group. Mindful
also that the Legislature would not be amenable to continuing the Cormission
for a periocd sufficiently long to accomplish the additional responsibility,
the Chairman read a letter which he has sent to the Agency, stating these
reasons for considering the conditions inappropriate.

Professor Fox distributed material embodying changes authorized at the
December meeting, aﬁd included unfinished business from that meeting,

‘Section 16, Enforcement of Civil Violations will be aqged'to Chapter 1

of the Code., After discussion of possible interpretations of "reasonably
credible,”" an amendment was approved to the effect that where evidence of

identification is not immediately credible, an officer may hpld a person



for a reasonable length of time, not to exceed two hours, while
attempting to verify identification, Pat~down for guns is authorized,
but not full search, If verification is impossible, the person may be
arrested and charged with Class E crime.

Section 1105, Aggravated trafficking or furnishing scheduled drugs,

sup-section 1, will add a reference to section 1106,

Section 506, Harassment. Authorization for communication by letter,

which attorneys say has proved effective, will be incorporated. Law
enforcement officers will be included so that they can handle neighborhood
problems,

Section 1102, Schedules W, X, Y and Z of drugs. Corrections and

additions were suggested in a letter from Robert Ericson, State Chemist.
It was pointed out that the Board of Fharmacy is presently authorized to
cdesignate new drugs, and the Code will accept in Schedule Z, A motion
to adopt the changes and additions proposed was carried.

Mr, Nicholé presented an appeal to authorize probation officers to
arrest in cases of violation of probation, Concern about arrest except
‘far new offenses, which would be criminal, and non-criminal infraction of
probation rules, was expressed; Both the Commission and the Judiciary
Committee had coﬁsidered the situation, and the vote at this meeting was
not to change the Code.

- The Code d§e§ not deal wiﬁh authority to arrest in cases of violatibn
of rules pertaining to work release and furlough, and an increase‘in these
programs is anticipated after March 1, 1976, The concept of a holding
action until the head of the institubtion involved can be notified was
approved, Prof, Fox will look at the Bureau of Corrections policies,
especially with alview to determining whether or not lMorrissey poses a

problem. Some sort of formality is required.



The question of the amount of good time‘to be applied to those
serving sentences under the old statute was raised. Christopher St. John
of the Pine Tree Legal Aséistance made inguiries., Such persons ﬁould be
'ﬁaking a gamble to return to court for re-sentencing after March 1. It

was voted to apply the ten-day good time to old sentences for any time to

be served after March 1. There appears to be a problem about Section 1253,

sub-section 3, in that a six-month sentence benefits from good time, but a
five-month does not, No action was taken,

Section 58, Mental abnormality. The amendment in the prosecutors!

language, clarifying mental disease or defect, serving to preclude some
litigation, was adopted.

Section 107, Physical force in law enforcement. The amendment

offered by the prosecutors was accepted, as not changing anything, only
clarifying.

Section 107, sub-section 2 (2). The suggested amendment encountered

resistance, as requiring a reversal of policy which had been determined
after much discussion by the Commission, It was voted to pass over.

Section 107, sub-section li. The amendment was adopted through the

words "deadly Force," but the last two sentences were not adopted.

Section 361, Claim of right; oresumptions. The amendment was adopted.

Section 108, Physical force in defense of a person, This amendment

adds robbery to the section., It was adopted.



Section 204, Criminal homicide in the Lth degree., Discussion

centered around the jury's authority to return a manslaughter verdict
von consideration of provocation, the heat-of-passion theory, and the
objective standard in the model penal code. The amendment was adopted,

Section 201, Criminal homicide in the first degree. Sub-section 2-B

was amended to emphasize serious bodily injury, and 2-A was amended as

suggested with added reference to the revised 2-B. Sub-section 2-C was

amended by specifying four or more persons. It was voted to pass over

the proposed new sub-section 2-G,

At present an assault in prison is Class ﬁ, and assault is the same
on a prison guard as on a law enforcement officer, It was voted to make
sinole assaulf Class C rather than D, The conversion table will be used
to determine the actual length of time to be served.

Chapter 11, Sex offenses, Section 251, sub-section 1-C was amended

as suggested, adding that penetration is immabterial, and that it shall not
be necessary to allege or prove penetration or lack thereof.

Section 252, Rape, Sub-section 2 will be limited to sub-section 1-B.

Section 301, Kidnapping., The feeling was that the Code already covers

the suggested amendment. No formal vote was taken.,

Chapter 151_Theft; The amendment %o section 352 was accepted, subject

to codifying Gordon.

Section 755, Escape. On the whole, the Code hasn't dealt with venue

problems, This amendment will be made -compact, and institubions generically

defined; and then approved.



Prof, Fox will send revised material to members before the next
(probably final) meebing, set for January 29. The final form of
amendments must be in the legislative drafting office shoxrtly
thereafter.

Adjourned 5300 P M,

Respectfully submitted

&L ﬁr;%way

Edith L, Hary, Secretary
Minutes -taken and
transcribed by
Hrs., Hilda H, dacob



THE CRIMINAL LAVWS

COMMISSTION TO PREPARE A REVISION O

The Cormission met Thursday, Janvary 29, 1976, at the Auguéta Civie
Center at 10:00 L M,  Present were Chairman Jon A, ILund, Richard S. Cohen,
Edith L, Hary, Charles K, Leadbetter, Garrell S, Mullaney, Errol K. Paine,
‘Gerald F, Petrucecelli, and Prof, Sanford J. Fox; consultant Hon, Robert B;
Williamson, Senator Samuel W, Colliﬁs, Jdr,, Peter Ballou and Stephen
Diamond, | |

Representative Maynard G, Conners appeared before the Commission to
speak in favor of retaining the mandatory fine and sentence for night |
hunting. The sharp drop in night hunting is attributed to the deterrent
effect of such penalty. Sections 1252 and 1301 ére affected. It was
voted to preserve the present (1975) law, and the conversion table will
not apply.

The meeting then considered the amendments proposed in the package
sent to members and‘conSultants by Prof. Fox on January‘20.

Section 2, Definitions, sub-section 23: "necessary for recovery of

physical health! will be added,

Section li, Classification of crime; civil violations. Sub-section 3

will be clarified by imposing a criminal fine but not imprisonment,

Section 5, Pleading and proof, sub-section 2-A. Approved, but sub-
section 4 was repealed in its entirety, the substantive content being in
another part of the Code. Relevant portions of the matter are in section 58,

sub-section 1, and the new section 58-A as amended. (See action taken at

the December 23rd meeting.)



Section 13, Lesser offenses, and Section 1L, Separate trials, were

considered together, accompanied by a discussion of possible inconsistencies

-

and difficulty about using "venue" or "jurisdiction," Prosecﬁtorial and
judicial districts are not necessarily‘the same, and change of venue is

civil, not criminal, Section 1l is from the Model Penal Code, Alterations
to the amendment were noted: 2d line, after "trials," insert "in the same
venue"; lLth line, after "officer," insert Mand occur within his jurisdiction;®
~ 6th line, change "jurisdiction" to "venue"; restore the word "ordered,"

A new section 15, Arrests, was proposed. Citizen arrest received

attention; and the question of possible harassment charges if we allow |
enforcement officers to arrest on probable cause in class D crimes, or in all
classés. There will be a bill before the Legislature, and the Judiciary
Cormittee will assume responsibility for decision,

A new section 16, Enforcement of civil violations, received approval,

with these changes: paragraph 2, 8th line, remove the words "“the officer";
oaragraph L, 1st line, omit the word "intentionally." Failure to appear
is the offense, "Circuﬁstances‘which render appearance impos$ible is an
affirmative defense, The Judiciary Cormittee is now fesearching whether

or not it is permissible to increase byA1OO% a traffic fine if not paid

within thirty days.

Section 58, Mental abnormality. The amendment had been previously
accepted, but discussion arose regarding the trend to de-institutionalize
persons and get them back into the comrmnity. The Code properly does not

attempt to segregate the treatable from the untreatable. The further



amendment proposed by the Department of Mental Health and
Corrections would nullify the present provision which permits a
psychiatrist to testify and invite a verdict of not guilty by reason
of insanity. t was voted to adhere to the draft as now written.

Section 201, Criminal homdcide in the first degree. A motion to

add "attempt" failed of acceptance, A motion to exclude any and all
reference to previous crimes anywhere, and confine ourselves to defining
only the present crime, lost, the reasoning being that the judge may

consider any previous crimes., It was voted to eliminate sub-section 2-B,

fin adjustment will be made to state our policy expressed in "inten-
tionally or knowihgly comnitting a crime involving serious bodily harm,"
Death or bodily injury should be included, but an exemption for persons
under section 20kL.

Section 206, Criminal homicide in the 6th degree., The amendment

was accepbed with changes: "A person is guilty of causing or aiding....";
in the second line, omit "or knowingly."

Section 51li, Abandoning an airtight container. The idea of storing

was considered too broad, and the words "stores" and "stored" were not
-accepted.

Section 701, Definitions, Sub-section 1 will not include "endorse-

ment," but it will be put in section 703-1-A,

Section 755, Escape, sub-section 3-A. The suggested amendment was

accepted, with this change: "to which he was sentenced!" will become instead

ufrom which leave was granted."

..3_



Section 85l, Public indecency, sub-section 1-A-2. Reference to

: ' the age of a person will be omitted, Consent is a defense to this crime,

Section 1112, Analysis of scheduled drugs. The elimination of

ngtate" in the fipst sentence was approved, A qualified chemist may be

" available nearer than Augusta, but he should be certified by the Department’ {lg~ﬁ

L ef Human Services, It was therefore voted to add a new sub-section l

“f~§.defining‘a‘qualified chemist as a person so certified. "Laboratory

F‘fjltechnician" will be omitted, also the rest of the sentence in sub-section 1,

A move to amend sednon 1203, Split sentences, was ruled out of order,

although the statement was made that this is poor penology philosophy to -
‘xﬂ“ mix the kind of offenders that will now result. We will make sure,
l.;‘however; that the authority of the Prison Warden to transfer is not affected,

" Section 1205, Preliminary hearing on violation of conditions of

probatlon. - This will be re-constructed; incorporating ideas explored at

IS

the meeting. Ambiguities regarding tolling were observed, If there is a o

7 new crime, the running period of probation shall be tolled from the time of ’gifﬁllﬂ"

:d: arrest, or when a complaint is filed, or indictment returned -- whichever is
" earliest.

Section 12511>Imprisdnment for criminal homicide in the first or 2d

" ' degree. The suggested amendment was regarded -as a step toward mandatory o

‘df;sentencing,‘and it was remarked that Judges are serious when considering

| sentencing, = The vote was not to accept. References to sub-section 201-2-B

E will be eliminated from the amendment to sub-sec'tio'n‘h°

~h~ o
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Section 1252, Impr:.sonment for crimes other than crlninal hom101de

~in the flrst or 2d decrree. The amendment to sub-gsection 1 was accepted,

Sections h51 Peraux;y, and U52, False swearing. "Mentally competent"

i will be remored a.nd in its place will appear "not a competent witness who

¥ was disqualified ﬁrom making the statement, "

|

Adjustments and corrections 'such;a;s "housekeeping" matters, typo-

graphical errors, necessary repeal of sections in MRSA wers approved

A .

Ad;journed 5 00 P M

Respectfully submitted

R Minutes taken and - o Z&H—‘, f(/ﬁ({, :
~ transcribed by ~ o ‘ d
. Mrs, Hilda M, Jacob ; '~ Edith L, Hary, Secretary



COMMISSION TO PREPARE A REVISION OF THE CRIMINAL LAWS

The final meeting of the Commission was held at 10:00 A M, Thursday,
February 26, 1976, in the State Office Building at Augusta, Those present
were Chairman Jon A, Lund, Lt, Jerry F, Boutilier, Richard S, Cohen, Edith L.
Hary, Charles K, Leadbetter, Garrell S, Mullaney; and Pfofessor Sanford J,

Fox and Stephen Diamond.

In the absence of a quorum, and because Professor Fox was unable to
reach Augusta until after twelﬁe‘o'clock, a general discussion took place
regarding certain issues remaining before the Commission.

| Inasmuch as consideration of crimes outside the Code was incomplete, it
was generally agreed that the impact of the conversion table be delayed until !
April 1, 1976, to give adequate time for state agencies to review their
statutes.

It was also geherally agreed that it was desirable to present legislation
which would continue some aspects of the work of the Commission, with different
personnel, to review the effect of the Code, complete work on crimes outside
the Code, and investigate the preparation of complaint forms and model jury
‘ charges,

Discussion of more specific matters was limited, but the Commission was
giveﬁ to understand that material had been given to the Judiciary Committee
regarding such points as permissive uses of deadly force, trial of civil
violations, and municipal liability in cases of riot.

Adjourned 1:45 ¢ i,

Respectfully submitted

<.
Minutes taken and Cc&z% fg@éu;,
transcribed by d

Mrs., Hilda M. Jacob BEdith L, Hary, Secretary





