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STATE OF MAINE

Inter-Departmental Memorandum pate:  October 5, 1972

To Maynard F. Marsh, Commisioner Dwm__inlend Fispékies and Game
\From,_Lee M. Schepps, Assistant K Dept. Attorney General B
Subject Fees for computer time, consultation, etc.

Reference is made to your letter of September 29, 1972, in
which you inquired as to whether or not the Department of Inland Fisherie
and Game (the "Department”) could charge members of the public (i) fOr
the cost of reproducing public records and data, including maps and
overlays, (ii) for the cost to the Department of rEtILEVLHQ those .
portions of:.the records or data which are stored in a computer, (11114]ﬂ3
for the proportlonate salary of the employees of the Department who % '
are called upon to’ render consulting advice to members- of the publlc'f5ﬂ”
and (iv) ‘inlconnection with each of the foregoing  charges, ‘an ad- = .07
ditional 50%. to compensate - the Department for clerical  time ‘and otheriﬂfﬁ
incidents of administrative overhead. - For .the reasons set forth s
herelnbelcw, each question is answered in the negative except that . - i 1
‘the Department may charge members of.the. public the actual expenses'f'ﬂff
:lncurred by the Department in’ reproducmng publlc .records,; maps and.. Lo
_overlays, whether/§3kograph1c process or otherW1se. ‘vﬂh:_ ‘_.;- :
e Pt Your 1etter 1nqu1red whather there are legal restrlctlons Gt g R
')fffwhlch would p;event the Department from haking. the desired charges.-gﬁ)
-~ The problem is not a lack of reatrlctlons but, in this case, a 1adk

of clear enabling authority. Administrative agencies are solely !

creatures  of statute  (or constitution) and their powers must’ af-? ﬁv¥ﬁ

Firmatively appear from the enactment under. which. they claim to act. G

In addition, an administrative agency has/iﬂf ied powers as arel”{wjﬁg_:g

necessarily inferred or implied from or are incident to express. ..

»powers. .Implied powers may not be exended, however, beyond. felr-“ﬂ;_;

and reasonable inferences and any reasonable doubt as to the ex- "~ = 7

istence of any particular power ought to be resolved against the - -

existence of the power.. In Maine, all citizens have the right to
i inspect all public records of jadministrative ;agencies and to make

memoranda, abstracts or photographlc or photostatlc copies of: the

records inspected. - Title 1 M.R.8.A. § 405. The Department is. '

under no ohllgatlon to furnish, but by clear implication is em~-

powered to furnish xerox copies of such records to members of the public

requesting to inspect such records.When the Department furnishes .

this service, it is entitled to the out—of-pocket expenses incurred

in performing the service. We conclude, therefore, that the De- =

partment may charge the out-~of-pocket expenses of reproducing copies

of maps and overlays and other public records provided to requesting

members of the public.




In the case of public records stored on a computer, we are
of the opinion that while the Department may use a computer or
any other reasonable form in which to maintain its records,
the above statute obligates the Department to make its records
available to members of the public, in a form in which they may be
meaningfully inspected. The Department could no more fulfill its.
obligation to permit members of the public to inspect and make

. abstracts of its records by preserving the records solely in a

computer bank (as opposed to a print—out} than it could by =
keeping its records in a secret code. For that reason, public
records maintained on a computer must be produced for. public 1n-a
spection and copying in the form of a computer print-out or in

another compréhensmble form. . Of course, once there is a’ prlnt—out; ;'@f}
“the cost - -oF. reproduc;ng the. prlnt-out could be recovered by the"

Department in the same manner as if it were furnishing xerox coples

of any .other records.. Nevertheless, a member of the- publlc is: -;Trgﬂhf'l
' entitled to inspect, free of charge, a print-out of public’ recordS'f;f 9
-+ ‘during regular business. hours and -on the regular buSLBGSS premlseslh;-f}

1'fof the Department..fﬁ.'

iy

In the case of proportlonate salarles of Department employees”

i"who eonsult with members of the public, ‘we .are of the opinion that,gf=*4:
!_gto the extent: that -the consultations are made by State employees ; “i. . oy
~ ' acting within the scope of their official duties, no .charge can be}fihg?i
. 'made by the Department for that consultation in the absence of ... ‘s ™
express statutory ‘authorization. ‘A contrary conclusion would leave_fff"d
g:agenc1es of the State free,. Wlthout legislative guldellnes, crlterlafrgA]

or direction, to decline to perform a broad range of services con- . .
templated by their enabling acts,. without recelving charges imposed "'
by the agency or, conversely, could encourage agencies' to provide
services not’ oontemplate& by their enabling acts in order to . .
generate income. .If the consultant is an employee of the state,
he must' perform those. services which are within the scope of his

employment, free of charge to the’ public except as othexwise: pro-‘ﬁﬁj:

vided by law.. The same rationale. precludes the Department from .
charging members of ‘the public. for secretarial time or other ad-
ministrative overhead. Those facilities exist for official
statutory purposes and the cost of the operation and maintenance of
those facilities are borne by the State, except as otherwise pro-
vided by law..

- These conclusions are buttressed by the existence of such
statutes as Title 12 M.R.S.A. § 1965 expressly authorizing the
Department to set fees and make charges for articles and publica-
tions pertaining to the Department, and by Title 5 U.S.C. § 140
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in which Congress declared that Wlth respect to any service or
similar thing of value provided by any Federal agency (except
those engaged in the official business of the Government) the
agency shall be self sustaining to the extent possible and
authorized the head of each Federal agency to prescribe fair
and equitable fees pursuant to a specified procedure.

I recognize that the conclusions reached here may present
practical problems for the Department. To the extent that agenclesj
of the State increasipgly rely upon computers as the receptacle for -

public records, the'problem is growing and may be W1despread..'The;-gfi;iﬁ

answer may lie in legislation in Maine comparable to -that cited .-

above which exists on the Federal lével. In any event, however," J?3“7'
. except as otherwise’ lndlcated herein, legislative’ ‘authorization.
is required in order to accompllsh the purposes outlined in your

‘letter. Letme know if we can be of further 3551stance to you 1n

"gﬁ.connectlon W1th thla matter.‘; SRS
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