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September 7, 1972

.

ﬂfﬂenry Warren Environmental Protection

N\
gfiy‘z' E. Stephen Murray, Assistant Attorney General
i

Mandatory Zoning and Subdivision Control, 12 M.R.S.A. § 4811-4814
(P.L. 1971, c. 535).

You have asked for my opinion as to the following five
issues 2ll involving P.L. 1971, c. 535.

o ﬂhét qommuhitfésthich adopt zoning and subdivision
ordinances pursuant to the requirements of this law base such
ordinancgs-pn:a'comp;ehens;ve plan? : , s

2. - Can the Department -of Environmental Protection and L.U.R.C.
refuse. to accept such local ordinances as not complying with the
requiremgntawofnthewLQWﬁif}theygarg adopted without the presence
of a comprehensive plan? .. s o

3. Must'a local comprehensive plan exist if the Department
and the. Commlsaion adopt the required ordinances in lieu of
municipal-agtion?”;;;n4;-H“:.'. EER S B '

. 4. Wﬁéﬁ enféﬁ&éﬁgﬁt'stepé.may the Department and the
Commission take in the event that a municipality fails to
enforce ordinances which- it adopts, or has adopted for it?

. 5. 'Dges the wb#ﬁﬁhﬁééigabiaﬁ'in 12 M.R.8.A., § 4811 relate
only to the word .!pond" .or does it also modify "lake, river or

salt water body"?’. ©.
My:infﬁxqir;q§ip}§bﬁﬁgke'as'ﬁoiLows=

l. ' Yes. While the first sentence of 12 M.R.S.A, § 4812 is
merely a declaration ofi:the law, i,e., that “municipal units of -
government pursuant to:presently existing emabling legislation \ -
are authorized to plan,  Zone and control the sybdivision of - land",

its inclusion in 12 M.R.S5.A, § 4812 must be .read 'as'a directive to

municipal units of government to zone shoreland areas pursuant i '
this "presently existing-enabling legislation®, ' To.read the '
sentence otherwise would be to raduce it to mere surplusgge,
and when construing a statute, effect should be given to every -
word, phrase.and clause contained in the statute, Camp Wslden v.
Johnson, 156 Me. 160, 163 A.2d.356 (1960). ' "Presently existing
andblIng'legislation"jis'set_forth‘inH30 M.R.5.A, §§ 4961-4964.
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30 M.R.5,A. § 4962 provides that any zoning ordinance "or pro-
vision thereof" shall be "pursuant to and consistent with a
comprehensive plan", Thus, in order to adopt zoning for
shoreland areas, a munigipal unit of government must first
develop a comprehensive plan. It should be noted, however,
that municipal unites of government - may adopt subdivision
control ordinances for shoreland areas without first having
developed a compxehensive plan for the reason that 30 M.R.S.A.
§ 4956 permits the adoption of subdivision control regulations
(ordinances) without the necessity of a comprehensive plan.

_ . Yes, When a municipal unit of government attempts to
enact a shoreland zoning ordinance without reference to a com-
prehensive plan, 1t would be as if no zoning ordinance had been
adapted and such ordinance would be ‘void "ab initio",

.. .3, Wo. The :equirement of 'a comprehensive plan is merely

a statutory requirement, not a constitutional requirement., .
Gavland v. Salt Lake County, 11 Utah 24 311, 358 P.2d 633 (1961)1

1 Anderson, American Law of Zoning, § 5027 12 Zoning Digest 353, 358,
12 M,R.8.A, § 4812 and 30 M.R.S.A. §:}/962 requires only. municipal
units of government to'have a comprehcnsive plan.. Nevertheless,
the Department and the Commission, in adopting shoreland zoning
ordinances are subject to general constitutional directives that
they not exercise, their power in an arbitrary, unreasonable or
capricious manner, ' These general constitutional regirements are,
by the way, believed to be satistied per se whan zoning is punw :
Buant to a. comprehensiva plan. rg

e -

4. In the ‘event’ that a municipal unit of gnvernment fails to
enforce ordinances adopted for it by the Department and Commigsion,
it would seem clear that the Department and Commission have tpa
‘right to petition the courts to ‘direct the municipal officials
to enforce the ordinances undex pain of contempt. While it is'-
less clear .from a raading of 12 M.R.8 ,A. § 4813 that such-a '
right would exist in the event that a municipal unit of government
failed to en¥orce zoning ordinances which the municipality itself
adopted,, logic would indicate that such a right on the part of
the Departmant and Camminsion mnst exist. '

5. 'The word “navigable“ in 12 n R : A. § 4811 refers only
to. ‘the worq "pond"”. - To apply the word “navigahle" to "lakes, \
rivers" waild be. to: asc:ibe redundancy: to the Legislature inasmuch i’\
as all lakes and rivers are ‘"navigsble", i.e., capable of floating \\ _
boats, rafts and logs. Smart v. Aroostook Tumber Co., 103 Me., 37, A
68 A. 527 (1907). and Wilson & Son_v. Harrisburg, 107 Me, 207, 77 :
A. 787 (1910). On the other hand, a pond being "a body of stagnant
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water without an outlet, largex than a puddle and smaller than a
lake" [Black's Law Dictionary, 4th Ed. (1951)] may or may not be
"navigable", ' Inasmuch as navigable does not modify “lake or rivexr",
grammatical construction would lead us to reason that it does not

‘modify “salt water body".

BsM/ec



